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PUBLISHER’S NOTE

In presenting the material of this book we are moved
by the great interest shown throughout the world in this
most notable case.

It is unlike any other case ever tried, and we believe has
an interest that will hold long after the individuals involved
shall have passed away.

‘While some of the headings and sub-heads are ours, we
have made no attempt at editing. We simply present the
case from the court record as it was made from day to day.

In publishing this book we are indebted to many inter-
ested friends and especially to the Chattanooga Times for
the use of their transcript copy.

We trust this work may find a hearty welcome from
those who desire to know just what occurred at Dayton.

NATIONAL BOOK COMPANY.



* % * “Dayton is the center and the seat of this trial
largely by circumstance. We are told that more words
have been sent across the ocean by cable to Europe and
Australia about this trial than has ever been sent by cable
in regard to anything else happening in the United States.
That isn’t because the trial is held in Dayton. It isn’t
because a school-teacher has been subjected to the danger
of a fine from $100 to $500, but I think illustrates how peo-
ple can be drawn into prominence by attaching themselves
to a great cause. Causes stir the world, and this cause has
stirred the world. It is because it goes deep. It is because
it extends wide, and because it reaches into the future
beyond the power of man to see. Here has been fought
out a little case of little consequence as a case, but the
world is interested because it raises an issue, and that issue
will some day be settled right, whether it is settled on
our side or the other side.”—W. J. Bryan, in his last court
speech, see page 316.
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CHAPTER L

FIRST DAY OF DAYTON EVOLUTION TRIAL—
FRIDAY, JULY 10, 1925.

The Court—The court will come to
order. The Rev. Cartwright will
open court with prayer.

The Rev. Cartwright—Oh, God, our
divine Father, we recognize Thee as
the Supreme Ruler of the universe,
in whose hands are the lives and
destinies of all men, and of all the
world. We approach unto Thy prov-
ince this morning, we trust with
that degree of reverence that is due
unto Thy supreme majesty, and with
the consciousness of the fact that
every good and every perfect gift
comes down from Thee, Father of
Lights.

We praise Thy holy and blessed
name, that Thou hast made it pos-
sible for us to approach Thee at
all times and in all places, at the
throne of Thy divine grace, with the
assurance that we shall find grace

_and help in our time of need.

We are conscious, our Father, that
Thou art the source of our wisdom,
and of our power. We are incapa-
ble of thinking pure thoughts or
performing righteous deeds, unaided
by Thee and Thy divine spirit, with
the consciousness of our weakness
and our frailty, and our ignorance,
we come to Thee this morning, our
Divine Father, that we may seek

- from Thee that wisdom to so trans-

act the business of this court in such
a way and manner as that Thy name
may be honored and glorified among
men, and we, therefore, beseech
Thee, our Father, that Thou will give
to the court this morning a sufficient
share of the divine spirit as will en-
able the court to so administer its
affairs as that justice may come to
all and that God’s standard of purity
and holiness may be upheld.

We beseech Thee, our Heavenly
Father, that Thou wilt grant unto
every individual that share of wis-
dom that will enable them to go out
from this session of the court, with
the consciousness of having under

God and grace done the very best
thing possible, and the wisest thing
possible. And to this end we pray
that the power and the presence of
the Holy Spirit may be with the jury
and with the accused and with all
the attorneys interested in this case.

Oh, God, in the midst of all, help
us to remember that Thou art on
Thy throne and that Thou knowest
the secrets of our hearts, and that
Thou art acquainted with the motive
back of every act and thought; and
may we also be conscious of the
fact, our Heavenly Father, that there
is coming a day in which all of the
nations of the earth shall stand be-
fore Thy judgment bar and render
an accounting for the deeds done in
the body, and grant, our Father,
that we may have kept in mind the
great truth that we are amenable to
God, and that Thou wilt search us,
and that Thou wilt reward us ac-
cording to our deeds.

Hear us in our prayers, our
Father, this morning, for the cause
of truth and righteousness, through-
out the length and breadth of the
earth, and Oh, God, grant that from
the President of the United States
down to the most insignificant offi-
cer thereof, that the affairs of church
and state may be so administered
that God may beget unto Himself
the greatest degree of honor and
glory.

Hear us in these our prayers. God
help us to be loyal to God, and loyal
to truth, and in the end of life’s
tremendous trouble, may we so have
lived and so have wrought in this
world, that we may be admitted into
the grace of Thy kingdom and honor,
and there, amongst the resplendent
glories of a living God, offer praise
to Thy glory and grace for ever
more. Amen.

Judge Calls Case.
State of Tennessee vs. John Thomas
Scopes.
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The Court—Seat everyone you can,
Mr. Sheriff, and those that ean’t get
seats, let them stand around the wall.

The Court—Mr. Attorney-General,
come right up here, please. Let me
have my docket, Mr. Clerk.

9:22 AM.—Mr. Attorney-General I
am calling the case of the State vs.
John Thomas Scopes.

The Attorney-General—May I have
the papers, Mr. Clerk?

The Court—Hand the papers to
the Attorney-General.

The Attorney-General—If the court
please, in this case we think it is
proper that a new indictment be re-
turned.

The Court—Do you want a grand
jury empaneled?

The Attorney-General—Yes, sir,
ahd a new indictment.

The Court—Yes, sir.

The Attorney-General—This in-

dictment has been returned by agree-
ment on both sides, but both sides
are anxious that the record be kept
.gtraight and regular, that no techni-
cal objection may be made to it in
the appellate courts.

The Court—Very well.

The Court—Gentlemen: The law-
yers that are interested in this case
will please have their places behind

e tables. Have you any further

quests to make Mr. Attorney-Gen-
eral?

The Attorney-General—If the court
please, some of the gentlemen inter-
ested in this case on both sides, of
course, are not entirely familiar with
our procedure. I understand the de-
fense wants a little time to consult
on some matters, an hour or an hour
and a half.

The Court—That shouldn’t inter-
fere with the making up of a jury.

The Attorney-General—Not at all.
I simply wanted to ask the court as a
courtesy to them that they might
have a recess for that length of time.

Judge Neal—There are a number
of counsel on both sides from out of
the state and I would like to have
these men introduced to the court.

- The Court—Yes, I will be glad to
have them.

Visiting Lawyers Introduced.

Judge Neal—Gen. Stewart, I sug-
gest that now would be the time to
introduce the outside counsel.

Gen. Stewart—Mr. William Jen-
nings Bryan and his son, both of
whom need no introduction, are the
only outside lawyers with the state.

The Court—Who are here for the
defense?

Judge Neal—Mr. Darrow, Arthur
Hays, Mr. Malone and Mr. Thompson.

The Court—Gentlemen: I desire

to assure you that we are glad to

have you. The foriegn lawyers for
both the state and the defendent. I
shall accord you the same privileges
that are accorded the local counsel
and assure you again that we are de-
lighted to have you with us.

The Court—Now let’s proceed to
draw the jury, gentlemen.

The following grand jury was em-
paneled: J. B. Leuty, A. F. Odom, T.
A. Odom, H. R. Thomas, R. M. Green,
Lee Parham, L. N, Rogers, E. C. By-
ron, Dr. W. T. Green, T. H. Evans,
John Rose, foreman; S. P. Hood, T.
E. Benson. )

After being duly empaneled and
sworn, the usual oath being admin-
istered, the court gave the following
charge to the grand jury:

Judge’s Charge to Grand Jury.

Gentlemen of the grand jury, on
May 25, 1925, John T. Scopes was
indicted in this county for violat-
ing what is generally known as the
anti-evolution statute. There is
some uncertainty as to whether or
not this indictment is valid, and, in
order to avoid a possibility of it
being invalid, I have determined
to convene this grand jury for the
purpose of reinvestigating these
charges. I now use substantially
the same charge I gave the first
grand jury.

The statute, which it is alleged
the said Scopes violated, is Chap-
ter 27 of the acts of 1925, which

“mrakes it unlawful to teach in the
-universities, normals and all other
public schools of the state, which

1 are supported in “whole or in part
by the public school funds of the
state, any theory that denies the

A

"
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story of Divine creation of man as
taught in the Bible and teach in-
stead thereof that man descended
from a lower order of animals.

This act became the law in Ten-
nessee on March 21, 1925,

This act in part reads as fol-
lows:

Section 1. Be it enacted by the
general assembly of the state of
Tennessee, that it shall be unlaw-
ful for any teacher in any of the
universities, normals and all other
public schools of the state, which
are supported in whole or in part
by the public school funds of the
state, to teach any theory that de-
nies the story of the Divine crea-
tion of man as taught in the Bible,
and to teach instead that man has
descended from a lower order of
animals.

Since the act involved in this
investigation provides that it shall
be unlawful to teach any theory
that denies the divine creation of
man as taught in the Bible, it is

. proper that I call your attention to

the account of man’s creation as
taught in the Bible, it is proper
that 1 call your attention to the
first chapter of Genesis, reading as
follows:

Reads First Chapter of Genesis.

“In the beginning the Lord cre-
ated the heaven and earth.
Second—“And the earth was
without form, and void; and dark-
ness was upon the face of the
deep. And the spirit of God moved
upon the face of the waters.
Third—“And God said, let there
be light: and there was light.
Fourth—“And God saw the light,
that it was good: And God divided
the light from the darkness.
Fifth—“And God called the light
day, and the darkness he called
night. And the evening and the
morning were the first day.
Sixth—*“And God said let there
be a firmament in the midst of the
waters, and let '#t divide the wat-
ers from the waters.
Seventh—“And God made the

firmament, and divided the wat-
ters which were under the firma-
ment from the waters which were
above the firmament; And it was
s0.

Eighth-—“And God called the
firmament heaven. And the eve-
ning and the morning were the
second day.

Ninth—“And God said, ‘Let the
waters under the heavens be gath-
ered together unto one place, and
let the dry land appear, and it
was $0.

Ten—*“And God called the dry
land earth; and the gathering to-
gether of the waters called He
seas: And God saw that it was
good.

Eleventh—“And God said, let the
earth bring forth grass, the herb
vielding seed, and the fruit trees
vielding fruit after his kind, whose
seed is in itself, upon the earth:
And it was so.

Twelfth—“And the earth brought
forth grass, and herb vyielding
sced after his kind, and the trees
yielding fruit, whose seed was in
itself, after his kind; and God saw
that it was good.

Thirteenth—“And the evening
Snd the morning were the third
ay.

Fourteenth—“And God said let
there be lights in the firmament of
the heavens to divide the day from
the night; and let them be for
signs, and for seasons, and for
days, and years.

Fifteenth—“And let them be for
lights in the firmament of the
heavens to give light upon the
earth; and it was so.

Sixtenth—“And God made two
great lights: The greater light to
rule the day and the lesser light
to rule the night: He made the
stars also.

Seventeenth—*“And God set them
in the firmament of the heaven to
give light upon the earth..

Eighteenth—“And to rule over
the day and over the night and to
divide the light from the darkness:
and God saw that it was good.

Nineteenth—“And the evening,
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and the morning were the fourth
dav.

Twentieth—*“And God said, let
the waters bring forth abundantlv
the moving creature that hath
light. and fowls that may fly above
the -earth in the open firmament of
heaven,

Twenty-first—“And God created
great whales, and everv living
creature that moveth, which the
waters hrought forth abundantly.
after their kind. and every winged
fowl after his kind; and God saw
that it was good.

Twenty-second—“And God bless-
ed them, sayving, Be fruitful, and
multiply, and fill the waters in
the seas. and let fow]l multiply in
the earth.

Twenty-third—*“And the evening
Snd the morning were the fifth

av.

Twentv-fourth—*“And God said,
let the earth bring forth the living
creature after his kind. cattle and
creening thing, and beasts of the
earth after his kind: And it was

$0.

Twenty-fifth—“And God made
the beasts of the earth after his
kind, and cattle after their kind,
and everything that creepeth unon
the earth after his kind: and God
saw that it was good.

Twenty-sixthb—“And God said,
Let us make man in our image,
after our likeness: And let them
have dominion over the fish of
the sea and over the fowl of the
air, and over the cattle, and over
all the earth, and over every creep-
ing thing that creepeth upon the
earth,

Twenty-seventh—“So God crea-
ted man in His own image, in the
image of God, created He him;
male and female created He them.

Twenty-eighth—“And God bless-
ed them. and God said unto them,
be fruitful and multiply, and re-
plenish the earth, and subdue it;
and have dominion over the fish
of the sea and over the fowl of
the air and over every living thing
that moveth upon the earth.

Twenty-ninth—*“And God said,

Behold, I have given you every

herb bearing seed, which is upon
the face of all the earth and every
tree, in which is the fruit of a tree
yielding seed; and to you it shall
be for meat.

Thirtieth—*“And to every beast
of the earth. and to every fowl of
the air, and to every thing that
creepeth unon the earth, wherein
there is life, I have given every
green herb for meat; and it was so.

Thirty-first—“And God saw ev-
erything that he had made, and
behold, it was very good. And
the evening and the morning were
the sixth day.”

Therefore, the vital question now
involved for your consideration is,
has the statute been violated by the
said John T. Scopes or any other
person by teaching a theory that
denies the story of the Divine Crea-
tion of man as taught in the Bible,
and in Rhea County since the pass-
age of this act and prior to this
investigation.

If you find the statute has been
thus violated, you should jndict the
guilty person or persons, as the case
may be.

You will bear in mind that in this
investigation yon are not interested
to inquire into the policy or wisdom
of this legislation.

Both our state and federal gov-
ernments are divided into three
distinct and separate departments or
branches and each has its functions
and responsibilities independent of
the other and there should be no
interference, infringement or en-
croachment by the one upon the
rights, duties, responsibilities and
functions of the other.

The policy and wisdom of any par-
ticular legislation address itself to
the legisiative branch of government,
provided the proposed legislation is
within constitutional limitations.

. Qur constituton imposes upon the
judicial branch the interpretation of
statutes and upon the executive
branch the enforcement of the law.
. The statute involved in this inves-
tigation provided that a violation
constitutes only a misdemeanor, but
there are degrees involved in mis~
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demeanors (not by expressed provi-
sion of statute, but in reality), as
well as in felonies, and in the very
nature of things I regard a violation
of this statute as a high misde-
meanor, and in making this declara-
tion I make no reference to the pol-
icy or constitutionality of the stat-
ute, but to the evil example of the
teacher disregarding constituted
authority in the very presence of the
undeveloped mind whose thought
and morals he directs and guides.

To teach successfully we must
teach both by precept and example.

The school room is not only a
place to develop thought, but also a
place to develop discipline, power
of restraint, and character.

If a teacher openly and flagrantly
violates the laws of the land in the
exercise of his profession (regard-
less of the policy of the law) his
example cannot be wholesome to
the undeveloped mind, and would
tend to create and breed a spirit of
disregard for good order and the
want of respect for the necessary
discipline and restraint in our body
" politic.

Now, gentlemen of the jury, it is
your duty to investigate this al-
leged offense without prejudice or
bias and with open minds, and if
you find that there has been a vio-
lation of the statute you should
promptly return a bill, otherwise you
should return “no bill.”

You may proceed with your inves-
tigation. )

Whereupon, the grand jury retired
and court adjourned to 11 o’clock.

New Indictment Returned.

The Court—Call the grand jury,
Mr. Clerk. Whereupon the clerk
called the list of the grand jurors.

The Court—Have you a report to
make, Mr. Foreman?

Mr. Rose—Yes, sir.

The Court—All' right. Is this the
final report, Mr. Foreman?

Mr. Rose—Yes, sir.

The Court—I thank you, Mr. Fore-
man. You gentlemen may be seated.

Gen, Stewart—Now, if your honor

please, in No. 5231, T want to quash
that indictment.

The Court—You want to move to
quash the indictment? In No. 52317

Gen, Stewart—Yes, sir.

The Court—Let the indictment be
quashed. Draw the order, Mr.
Attorney-General, :

Gen. Stewart—VYes, sir, I will do
that, judge.

The Court—Will you please change
the number here? Mr. Clerk file
this indictment and number it,
please. Mr. Clerk number the indict-
ment please and put in on my docket,
And put a number on it.

Gentlemen and Mr. Attorney-Gen-
eral, I am calling now for trial Case
No. 5232, the State of Tennessee vs.
John Thomas Scopes.

Darrow Brings Up Question of
Scientists’ Testimony.

Mr. Darrow—Your honor, before
that I want to have a little talk with
the counsel on the other side and
the court on the questions of wit-
nesses here, before we do anything
else. It is rather informal. Now we
have arranged for a considerable
number of scientists who will—who
are all busy men and we do not
want to take them away from their
work any longer than we need to, so
1 thought we ought to get an idea
of just how soon we would need
them after we start.

The Court—Let me make an in-
quiry, colonel. You gentlemen are,
perhaps, more familiar—you are
more familiar with the lines of de-
fense than I. How long do you
think it might take to make up the
jury? will inquire from the
attorney-general.

Gen. Stewart—Just a minute.

The Court—I just want to—

Gen. Stewart—Of course we can-
not anticipate what we might have
to contend with. I don’t know
whether any of these men might not
qualify. If we do not have any
trouble in the qualifications of the
jurors so far as the state is con-
cerned, it will only take a short
time. By that I mean to say that it
won't consume a day.

The Court—You say a day?
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Gen. Stewart—So far as we are
concerned it will take, perhaps, not
a half a day to select the jury.

Mr. Darrow-—Your honor, this case
had a great deal of publicity, as the
court knows, and in any case of this
sort—I am not speaking of the local-
ity, but in any locality, with all the
publicity it has had, it is very hard
to get impartial juries that the law
prescribes, and we may get it
quickly, but we feel, so far as the
defense is concerned, we ought to
have prefty full—a reasonable lib-
erty of examination, to see that we
do get as impartial a jury as it pos-
sible. As people generally have
some general opinions on such sub-
jects and I apprehend it might take
some little time to get a jury.

The Court—Colonel, is there any
reason why we should not proceed
with making up the jury? When
the jury is made the state, of course,
introduces their proof first, then
couldn’t you notify your witnesses
to be here after the jury is made?

Mr. Darrow—I think so. I assume
that your honor and counsel on the
other side will be fairly lenient with
us at times, if we need it.

The Court—Sure, we will extend
you any reasonable courtesy we can.

Mr, Darrow—We are going to try
to co-operate with the court and do
it expeditiously. Now I am not—I
don’t suppose the court has consid-
ered the question of competency of
evidence. My associates and myself
have fairly definite ideas as to it, but
I don’t know how counsel on the
other side feel about it. I think that
scientists are competent evidence—
or competent witnesses here, to ex-
plain what evolution is, and that
they are competent on both sides.

The Court—Colonel, when the jury
is made I will expect you gentlemen
—the lawyers for both sides—to
outline your theories in an opening
statement and in that way the court
can have some ideas as to what the
issues are going to be, and, of course,
after the issues are made up and the
evidence is offered, then the court
will promptly rule as to the compe-
tency of any evidence that is offered.

Mr, Darrow—Of course, your hon-

or, all I am doing at this time is be-
cause our witnesses are generally
from a long distance. They get no
pay for their time and are busy men,
and I don’t want to impose on them
any more than I need to and, per-
haps, if there is to be any question
of competency of evidence that could
be disposed of some time before we
get them here,

The Court—Yes, we could. I take
it you might raise the question by a
motion, perhaps.

Mr. Darrow—Yes, we could raise
it by agreement. I don’t think that
there is any disposition on the part
of either of us to not be perfectly
frank with each other about these
matters.

The Court—Why not get an an-
nouncement from the state as to
whether or not they are ready for
trial and then I will call on you for
an announcement and if you think
you will be ready by tomorrow,
some time soon, we could proceed in
making the jury and when the jury
is made, then, of course, if the de-
fense asks for a little delay, I will
give it.

Mr. Darrow—Well, just a minute
now.

The Court—Yes, sir.

Whereupon the attorneys con-
ferred informally in the presence of
the court.

The Court—Have you any an-
nouncement for the state, Mr. Attor-
ney-General?

Stewart Outlines State’s Attitude.

Gen. Stewart—Yes, your honor.
‘We have just been holding a conver-
sation here for a few minutes, as has
been evident. If the court please, in
this case, as Mr. Darrow stated, the
defense is going to insist on intro-
ducing scientists and Bible students
to give their ideas of certain views
of this law and that, I am frank to
state, will be resisted by the state as
vigorously as we know how to resist
it. We have had a conference or
two about that matter, and we think
that it isn’t competent as evidence;
that is, it isn’t competent to bring
into this case scientists who testify
as to what the theory of evolution is
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or interpret the Bible or anything of
that sort. On the other hand, these
gentlemen are just as earnest in their
insistence that they are entitled to
it. Now in order that we may not
disqualify a number of jurors in the
discussion of this matter, and further
in order and for the purpose of ac-
commodating these gentlemen, and
accommodating perhaps = the wit-
nesses whom they anticipate bring-
ing here, and whom they do not
want to bring here if the court
should hold that matter not com-
petent, we have agreed to take that
matter up out of order, but we pre-
fer to select a jury before that is
done. Now we are willing to take
that up most any time, and we have
agreed, if it meets with the approval
of the court, that we adjourn tntil
in the morning. These gentiemen
are tired and they haven’t gotten ac-
climated yet, and we are willing to
give them a half a day.

The Court—May I inquire how
many regular veniremen have you,
Mr. Sheriff?

Mr. McKenzie (Gordon)—Twenty-
nine, your honor.

The Court—Twenty-nine, exclud-
ing the grand jury?

Mr. McKenzie—No, sir.

. The Court—Including the grand
jury? o 2l

Mr. McKenzie—Yes, sir.

The Court—The grand jury would
not be competent.

Mr. McKenzie—Sixteen.

The Court—Mr. Attorney-General,
how many jurors would you antici-
pate we might need to make the
panel? Mr. Attorney-General, I don’t
like to lose this afternoon. A great
many people are here and I am will-
ing to adjourn until 1:30, and I can
have the sheriff to have us 100 men
here at that time.

Gen. Stewart—Judge, these gentle-
men, of course—I want to show
all the courtesy I can to these visit-
ing lawyers—these gentlemen have
come in here on trains from a long
distance last night, and they are tired
and not feeling very well.

The Court—Well, it wouldn’t re-
quire any great amount of energy to
select a jury, would it?

Mr. Malone—Your honor, I think I
am the only one who wanted it to
go over until Monday, and since no-
body else wants it, I believe we
ought to continue and go on right
now.

- Mr. Darrow—I think we ought to
have the afternoon on it.

The Court-—Well, colonel, we will
only hold about two hours, and then
I will give you a good rest. Of
course, I have a great regard for the
lawyers, but I have some regard for
others.

Mr. Darrow—Yes, I know; cer-
tainly you do have, but that doesn’t
seem that is hardly an unreasonable
request, let it go over until morning.

The Court—I would prefer to pro-
ceed with getting the jury. I
wouldn’t expect you to enter on the
trial this afternoon. What do you
say, gentlemen, to ordering 100 extra
jurors? What do you think for the
state?

Mr. Darrow—May we get the court
to tell us just what the law is as to—
you say you have sixteen here. Sup-
pose those are exhausted?

The Court—Well, you would be
entitled, Col. Darrow, to exhaust
those first, if you saw proper, and
then the court would order an exira
panel from bystanders, under the
law. Usually by agreement of coun-
sel in cases of this sort, we antici-
pate that we may perhaps need 100
men, and by agreement of counsel
we would send the sheriff out and
have 100 extra jurors summoned and
brought in, and if we didn’t get the
panel out of that—get the jury out -
of that panel—we would send him
out to get another panel.

Mr. Darrow—That is, drawn from
a regular box?

The Court—No, sir, we have no
regular jury box in this county—it is
drawn if you want it—in a felony
case it is drawn out of the box, yes,
sir, if you require it, but in a misde-
meanor it isn’t.

Mr. Darrow—That is if you agree?

The Court—Yes, sir, if you rather,
the names will go through a hat. It
would be in the discretion of the
court and it will be perfectly agree-
able with me. I will give you any
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information, colonel, I can—anything
you want to ask me.

Mr. Darrow—Thank you.

The Court—I do not mean that I
know it all, but I will tell you any-
thing I know.

Gen. B. G. McKenzie—If the court
please, about the only thing I know
is that Col. Darrow and I are the
only two suspender men in the court
room.

The Court—What do you say to
ordering the extra jurors, summon-
ing them here, and let the names go
into a box and be drawn out until
the jury is made?

Mr. Darrow—I suppose that would
be the regular way, wouldn’t it?

The -Court—That would be regu-
lar, by agreement. Under the law
strictly, you would be entitled to a
panel—each side is entitled to three
challenges in this case—peremptory
challenges — that would be six, and
twelve men would be eighteen on the
regular panel. The regular panel
under the law would be eighteen
men, and usually, to save time, we
put in more names and proceed until
we get the jury.

Mr. Darrow—We have got local
counsel that doesn’t seem to be pres-
ent. I think I ought to consult him
about it.

The Court—Suppose I order 100
men to be here at 1:30 and we can
take them out a panel at a time—
eighteen at a time, and adjourn until
1:30 and we will proceed at that
hour?

Mr. Darrow—Hadn’t you better
make that 2?

The Court—Court will adjourn un-
til 1:30.

Thereupon court adjourned until
1:30 p. m.

AFTERNOON SESSION.

Court—Mr. Attorney-General, are
you ready to proceed with the selec-
tion of this jury?

Gen. Stewart—Yes, sir.

Court—Are you ready, gentlemen?

Mr. Darrow—Yes, sir.

The Court—Do you want the
names drawn from the box?

Mr. Darrow—Yes, sir.

The Court—Call them as they are
drawn from the box.

Mr. Darrow—Just the panel?

The Court—Examine them, Mr.
Darrow, when they are drawn from
the hat.

Mr. Darrow—That’s all right.

The Court—All right. Let the sher-
iff draw them?

Mr. Darrow—7Yes, sir.

The Court—You may proceed, Mr,
Sheriff.

Jury Is Selected.

Sheriff Harris—W. F. Roberson,
number twelve.

Court—Come around, Mr. Rober-
son,

(The venireman was sworn by the
court.)

Court—Are you a householder or
freeholder in Rhea county?

Juror—Yes, sir.

Court—You are a householder?

Juror—Yes, sir,

Court—Have you formed or ex-
pressed an opinion as to the guilt or
innocence of this defendant, John T.
Scopes?

Juror—Well, to some extent, judge.

Court—What do you base that
opinion on, Mr. Roberson?

Juror—Rumor,

Court—From some witness? In-
formation from some witness, some
of them who profess to know?

Juror—No, sir.

Court—General rumor?

Juror—Yes, sir.

Court—And do you think you can
wholly disregard your opinion and
go into the jury box, and try the
case on the law and the evidence,
and render a fair and impartial ver-
dict?

Juror—Yes, sir.

Court—I think he is a competent
juror, gentlemen. I will pass him
to the state first.
h_Gen. Stewart—The state will take

im.

Mr. Darrow—We have the right to
examine him?

_ Court—Ask him anything you de-
sire,

This talesman, W. F. Roberson,

. was examined as follows by Mr. Dar~

row, for the defense:
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Q—What is your business, what do
you do?

A—A farmer.

Q—Do you own a farm of your
own?

A—I am a renter.

Q—What is your age?

A—I am 30.

Q—Have you ever given
special attention to this case?

A—Well, no more than just reading
the newspapers.

Q—Are you satisfied that you could
try it with perfect fairness to both
sides?

A—Yes, sir, I think I could.

Mr. Darrow—AIll right, we will
take him.

Court—All right. Have a seat, Mr.
Roberson. Call the next man.

Sheriff Harris—Number 34, J. W.
Dagley.

Court—Mr. Roberson, I intended to
ask you, are you related by blood or
marriage to Mr. Walter White, the
prosecutor, or to John T. Scopes, the
“defendant?

Mr. Roberson—No, sir.

Court—Have you any interest at
all in the case?

Mr. Roberson—No, sir.

any

The court swears Talesman J. W.
Dagley.
Court—Mr. Dagley, are you a
householder or freeholder of Rhea
county?
Juror—Yes, sir.
. Court—Are you related by blood or

marriage, to Walter White, the prose-
cutor, or to John T. Scopes, the de-
fendant?

Juror—No, sir.

Court—Have you formed or ex-
pressed an opinion as to the guilt or
innocence of the defendant, John T.
Scopes, on the charge of violating the
antievolution statute?

Juror—Well, I can’t hardly say
that I have.

Court—Have you any fixed opin-
ion, Mr. Dagley, any definite opinion
as to his guilt or innocence?

Juror—No, sir.

Court—Have you heard rumors
about the case?

Juror—Rumor.

Court—Have you talked to any

person who is a witness in the case,
or who professed to know the facts?
Juror-—No, sir.

ot Vo wratt 1.3 >e oy
LUUL T I UU WUULU willully  ubdle-

gard any impression you have re-
garding to the matter, Mr. Dagley,
and go into the jury box—the case
wholly upon the law and the evi-
dence and render an impartial ver-
dict to both sides?

Juror—Yes, sir.

Court—He is a competent juror.

Gen. Stewart—We pass him to the
defendant.

Examination by Mr. Darrow, for
the defense:

Q—You are a farmer?

A—Yes, sir.

Q—Near here?

A—What is that?

Q—Do you live near here, near the
town?

A—Twelve or fourteen miles,-

Q-—Have you lived in Tennessee
most of your life?

A—I was born and raised here.

Q—In this community?

A—Yes, sir.

Q—Have you ever known anything
about evolution, or read about it?

A—1 have not.

Q—You don’t know anything about
it at this time?

A—No, sir.

Q—Are you a church member?

A—Yes, sir.

Q—Of what church?

A—Methodist.

Q—You have been for a good many
years?

A—Yes, sir, a number of years,

Q—Have you ever heard it dis-
cussed in church?

A—No, sir.

Q—Did you ever hear your min-
ister express himself on it?

A—No, sir.

Q—Did you ever hear your neigh-
bors say what they thought about
this case?

A—Well, no, sir, I don’t know
that I have.

Q—Did you ever hear anybody?
I am not asking you now what you
heard, but did you ever hear any-
bt(‘)?dy say what they thought about
i :

wrhaller Ao
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A—Well, not directly, I don’t be-
lieve.

Q—Wel], you have an opinion now,
at this time, I believe you said?

A—No, sir.

Q—You have an opinion as to how
this case should be decided at this
time? I believe you said you did
have? Did you?

A—T don’t believe I did.

Q—Well, I might have misunder-
stood you. But you haven’t, now,
any opinion, one way or another?

A—Well, really, I haven’t, no, sir.

Q—You haven’t?

A—T1 haven’t, no, sir.

Q—You don’t know Mr. Scopes?

A—Do not. Outside of I have seen
him here about town.

Q—You have never expressed an
opinion as to what you thought
ought to be done in this case, now?

A—T have not. .

Q—You have a family, I suppose?

A—1T have a family. )

Q—Are your children going to
school?

A—They go to
school time.

Q—And at this time you haven’t
any idea about evolution at all?

A—No, sir, I have not.

Q—You don’t know what it is, do

you?
it A—Well, I—I think I know what
it is.

Q—Well, have you any prejudice
against it?

A—Well, I don’t believe I am com-
petent to say. I understand it well
enough; to say I have any prejudice
either way—

Q—Well, you know your own
mind, and we are entitled to a fair
trial, by men who can be perfectly
fair. You could tell whether you
could be or not, couldn’t you?

_A—I think I would be fair, yes,
sir.

Q—And you would give this man a
fair trial, would you?

A—Yes, sir, I would.

Mr. Darrow—Have a seat.

school during

Jim Riley, sworn by the court and
examined on his voire dire:

Questions by the court:

Q—Mr, Riley, are you a house-

holder or a freeholder in Rhea
county?

A—Yes, sir.

Q—Are you related by blood or
marriage to Walter White, the prose-
cutor, or to John T. Scopes, the de-
fendant, in this case?

A—No, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of the defendant?

A—No.

Q—And you have no definite opin-
ion about it?

A—No, not anything about the
facts at all; no, sir—not only just
what I heard.

Q—Just rumor talk?

A—Yes, sir. .

Q—You did not talk to any wit-
ness that undertook to tell you what
the facts were?

A—No, sir.

Q—And you can go into the jury
box and try the case wholly on the
law and the evidence, disregarding
any impression or opinion that you
might have and render a fair and im-
partial verdict to both sides?

A—Yes, sir.

Court—Competent juror.

Mr. McKenzie—Pass him to you,
colonel.

Questions by Mr. Darrow:

Q-—Mr. Riley, you are a farmer?

A—Yes, sir.

Q—How far from Dayton do you
live?

A—Just at the lower edge of town.

Q—You have lived in Dayton—you
have lived here in this county for
many years?

A—Yes, sir.

Q—Do you know Mr. Scopes?

A—I just know him—I just saw
him once—just one time.

Q—Are you a member of any
church?

A—Yes, sir.

Q—What one?

A—Baptist.

Q—You have been a member of the
Baptist church for a long while?

A—Yes, sir.

Q—Do you know anything about
evolution?

A—No, not particularly.

Q—Heard about it?
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A—Yes, I have heard about it.

Q—Know what it is?

A—T don’t know much about it.

Q—Have you any opinion about
it—prejudice? Have you any prej-
udice against the idea of evolution?
You understand my question—what
I mean by prejudice, don’t you? If
you don’t I will make it easier.

A—No, I have no prejudice.

Q—And you have heard that
Scopes here has been indicted for
teaching evolution?

A—Yes, sir, I have heard that.

Q—And you have no prejudice
against it?

A—I don’t know the man—
wouldn’t know him if I was to meet
him out on the road at all—just saw
him one time.

Q—I mean have you any prejudice
on account of his having taught evo-
lution, if he did teach it?

A—Well, I couldn’t tell you about
it because I don’t know what he
taught.

Q—Have you any feeling that it is
a wrong teaching at ths time?

A—Well, T haven’t studied very
much about it.

Q—Ever talk to anybody about it?

A—None to amount to anything;
no, sir.

Q—Ever heard anybody preach
any sermons on it?

A-—No, sir.

Q—Ever hear Mr.
about it?

A—No, sir. .

Q—Ever read anything he said
about it?

A-—No, sir; T can’t read.

Q—Well, you are fortunate. You
can be a perfectly fair juror, can

Bryan speak

you?

A—Yes, sir.

Q—And you will be if taken as a
juror?

A—Yes, sir.

Court—What do you say for the
state?

Mr. McKenzie—Sit down, Mr.
Riley.

Court—Have a seat, Mr. Riley.

No. 20, J. P. Massingill, duly
sworn by the court and examined on
* his voire dire, testified as follows:

Q—Mr. Massingill, you are a house-
holder or freeholder in Rhea county?

A—Householder.

Q—Mr. Massingill, are you related
by blood or marriage to Walter
White, the prosecutor, or John T.
Scopes, the defendant?

A—Not at all that I know of.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of the defendant in this case?

A—From rumors and newspapers
—of course, I read. I don’t know
anything about the evidence.

Q—You haven’t talked with any
person who professed to know the
facts?

A—No, sir.

Q—Have you read any detailed ac-
count of the charge, Mr. Massingill,
undertaking to give the details of
the charge and what the evidence
was?

A—Yes, sir, I have read a sketch of

it.

Q—Did you read what the evi-
dence was, given before the magis-
trate’s court, or wherever it has been
tried, or not?

A—1I don’t recall.

Q—Now, Mr. Massingill, could you
go into the jury box and wholly dis-
regard any impression or opinion
you have?

A—Yes, sir.

(Q—And try the case wholly on the
law and the evidence, rendering a
fair and impartial verdict to both
sides?

A—I think so; yes, sir.

Court—He seems to be competent,
gentlemen.

Mr. McKenzie—Pass him to you,
Colonel.

Mr. Darrow—Your honor, if we
exercise peremptory challenges, must
we do it as we go along?

Court-—Yes, sir, you have three.

Mr. Darrow—That is a different
practice to what I am familiar with.
In Illinois you can do it at any time.

Court—No, do it as we go along.

Mr. Darrow—If that is true, of
course, you never know which one to
challenge.

Court—Yes, I can see the differ-
ﬁnce, but the practice is different

ere,
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Mr. Darrow—May I consider just
a moment on the last one?
Court—Yes, sir, you may.

Mr. Darrow—May I ask Mr. Riley
one question, your honor?

Court—Yes, sir.

Mr. Darrow’s
Riley:

You said you couldn’t read. Is
that due to your eyes?

Mr. Riley (A) No, I am unedu-
cated.

Q—That is because of your eyes?

A—1T say I am uneducated.

Q—Have your eyes bothered you?

A—No, I am uneducated.

Q—You have worked always on a
farm?

A—Not all the time. I have
worked in the mines a good deal of
the time.

Q—Whereabouts?

A—Right up here at Nelson’s.

Q—How long did you work in the
mines?

A—Some four or five years.

Q—When did you leave the mines?

A—Well, it has been twenty years
ago.

Gen. Stewart—I presume, of
course, that the defense know, since
they ask about the peremptory chal-
lenges, that they have three.

Mr. Darrow—Yes, sir, I had al-
ready found that out.

question to Mr.

Court—What do you say to Mr.
Massingill >—for the state?

Mr. McKenzie—I pass him to you,
Colonel.

Questions by Mr. Darrow:

Q—What is your business?

A—I am a minister.

Q—Whereabouts?

A—How is that?

Q—Where?

A—I live in Rhea county.

Q—What part of it?

A—1 live in the second district of
Rhea county, twenty miles north of
this place.

Q—Where do you preach?

A—T] preach over the county in
the rural sections. ’

Q—You mean you haven’t any
regular church?

A—I have. I am pastoring four

churches—have four appointments.
Q—Ever preach on evolution?

. A—I don’t think so, definitely; that
is, on evolution alone.

Q—Now, you wouldn’t want to sit
on this jury unless you were fair,
would you?

A—~Certainly, I would want to be
fair; yes, sir.

Q—Did you ever preach on evo-
lution?

A—Yes. I haven’t as a subject;
just taken that up; in connection
with other subjects. I have referred
to it in discussing it.

Q—Against it or for it?

A—1I am strictly for the Bible.

Q—I am talking about evolution, I
am not talking about the Bible. Did
you preach for or against evolution?

A—Is that a fair question, judge?

Court—Yes, answer the question.

A—Well, I preached against it, of
course! (Applause).

Q—Why, “of course?”

Court—Let’s have order. '

Mr. Darrow-Your honor, I am
going to ask to have anybody ex-
cluded that applauds. -

Court—Yes, if you repeat thgt,
ladies and gentlemen, you will Be
excluded. We cannot have applause.
If you have any feeling in this case
you must not express it in the court-
house, so don’t repeat the applause.
If you do, I will have to exclude you.

Q—You have a very firm convic-
tion—a very strong opinion against
evolution, haven’t you?

A—Well, some points in evolution.

Q—Are you trying to get on this
jury?

A—No, sir.

Q—Have you formed a strong con-
viction against evolution?

A—Well, T have. .

Q—You think you would be a fair
juror in this case?

A—Well, I can take the law and
the evidence in the case, I think, and
try a man right.

Q—I asked if you think ycu
thought you could be a fair juror?

A—Yes, sir.

Q—Have you heard about Mr.
Scopes?

A—Yes, sir; yes.
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Q—You have heard that he is an
evolutionist, haven’t you?

A—Yes, sir, I have heard that,

Q—And in your opinion he has
been teaching contrary to the Bible?

General Stewart—If your honor
please, I except to that. The ques-
tion involved here will be whether
or not—not, I apprehend if Mr.
Scopes taught anything that is con-
trary to the Bible—that isn’t the
question. He has asked him whether
or not he has prejudged the guilt of
the defendant.

Court—He has a right to know
that.

Gen. Stewart—The man has al-
ready stated to him that he had no
opinion in the case.

Mr, Darrow—Do you think he
would be a fair juror in the case?

Gen. Stewart—Yes, I do, if he says

$0.
Mr. Darrow—I don’t.
Court—I think the lawyers have
the right to get all the information
they can on the subject, and I will
treat both sides alike.

Mr, Darrow—What was that ques-
tion? (question read).

Court—You may answer that.

A—Yes, sir.

Q—You have that opinion now?

A—I have no opinion to convince
me otherwise. -

Court—Questions by the court:

Q—Have you, in your mind now,
Mr. Massingill, a fixed opinion that
he has taught a theory contrary to
the theory of the Bible as to the
creation of man?

A—Yes, sir.

Q—Would that have any weight
with you or any bearing with you
in the trial of this case if you were
selected as a juror?

A~I think I am fair and honest
enough to lay aside things and give
a man justice.

Q—Could you disregard any opin-
ion you have and go in the jury box
and render a fair verdict to both
sides Yegardless of any impression
you now have?

A—The opinion I have is from the
public press and what I heard. Of
course, I could surrender that.

. Q—You don’t know whether it was

true or not? What I want to be sure
of is this, if you were selected on
the jury, could you go in the box and
wholly disregard any impression or
opinion you have and try the case
wholly on the law and the evidence,
rendering a fair verdict to both
sides?

A—You mean in regard to this
particular case?

Q—In regard to the charges here?

A—Sure, I would do that, too.

Court—You may proceed, gentle-
men. He seems to be competent.

Mr. Darrow—You now have an
opinion that evolution is contrary
to the Bible and that my client has
been teaching evolution; as you
stand there now, that is your opin-
ion?

A—From the information I have
in regard to his teaching,

Q—That is your opinion now,
isn’t it, as you stand there now?

A—Sure it is. .

Q—You could change it if you
heard evidence encugh to change it
on?

A—Yes, sir.

Q—Otherwise you couldn’t?

A—I have no right to; I don’t
think. :

Mr. Darrow—I challenge for cause.

Court—Well, I want every juror
to start in with an open mind.
will excuse you, Mr. Massingill.

J. H. Harrison (29), callqd and
sworn, upon examination testified:

Examination by court:

Q—Are you a householder and
freeholder in this county?

A—Yes, sir, I claim my age, too
old, I don’t want to sit on the jury.
Q—How old are you? .

A—Sixty-six.

Q—Claiming exemption on account
of your age?

A—Yes, sir,

The court—Yoft may be excused.

W. D. Taylor (14), sworn and ex-
amined on the voir dire, testified:

Questions by the court:

Q—Mr. Taylor, are you a house-
holder and freeholder of this county?

A—Yes, sir; householder,
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Q—Are you related by blood or
marriage to Walter White, the prose-
cutor, or John T. Scopes, the de-
fendant?

A—No, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of this defendant?

A—Well, I have to a certain ex-
tent.

Q—Have you talked to any wit-
ness, Mr. Taylor?

A—No, sir; I have not talked to
any witness.

Q—Have you talked to any person
who professed to know the facts?

A—Yes, I was present during part
of the preliminary, I heard a part of
the lawyer’s talk. I never heard
any of the evidence.

Q—You heard some of the argu-
ment in the preliminary?

A—Yes, sir.

Q—Mr. Taylor, here is the im-
portant thing I am going to ask you,
could you wholly disregard any im-
pression that you might have as to
his guilt or innocence, and go into
the jury box and try this case wholly
on the law and the evidence?

A—Yes, I think I can.

Q—And any impression that you
have now, would it have any in-
fluence on your verdict, do you
think ?

A—No, sir; I think I could.

Q—You could wholly disregard
that? .

A—Yes, sir.

Q—Eliminate it from your mind?

A—Yes, sir.

Q—And try the case as if you
never heard it before?

A—Yes, sir.

E Examination by Gordon McKenzie,

Sq.:

Q—Now, Mr. Taylor, you could go
into the jury box, and before you
went into the jury box you could
disregard any opinion you might
have and give the defendant a fair
trial?

A—You mean before I went into
the jury box?

Q—Yes, before you went into the
jury box you could disregard any
opinion you might have and give
the defendant a fair trial?

A—Yes, sir.

Q—In other words, it would not
take any evidence to remgove the
opinion that you have, would it, Mr.
Taylor?

A—Well, 1 have never heard any,
that is, I never heard any witness;
all I have heard is what I have read.

Q—And it would not take any
evidence as I understand you to re-
move any opinion you might have?

A—Well, that is not strong enough
to require that, I don’t think.

Q—And you could give the de-
fendant a fair and impartial trial?

A—Yes, sir.,

Mr. McKenzie—I pass him to you,
Colonel.

Re-examination by the court:

Q—What you mean, is, what you
have read, vou do not know whether
it is true or not?

A—Well, I don’t know much about
it, just what I have read about it.

Q—Are you sure if you were
chosen on the jury, when you sit
down in the jury box, you could go
in there with an open mind without
any leaning or bias or prejudice.
against either side; could you do
that?

A—Yes, sir.

The couri—All right.

Examination by Mr. Darrow: .

Q—Mr. Taylor, what is your busi-
ness?

A—Farmer.

Q—How far from Dayton do you
live? .

A—Ten miles, east.

Q—You have been a farmer here
for a good many years? v

A—All my life, yes. o

Q—Born in Tennessee? R

A—Yes, sir. .

Q—A member of any church or-
ganization?

A—What say?

"Q—Are you a member of any
church organization?

A—Yes, sir.

Q—What one?

A—Methodist Episcopal, South.

Q—Methodist Episcopal, South,
that is what we call the Southern
Methodist?

A—Yes, sir.

Q—You were present at the pre-
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liminary hearing of Mr. Scopes?

A—I was in town that day,
heard Col. Neal, a part of his talk
and a part of the other side.

Q—You just heard the lawyers
talk?

A—Yes, sir.

Q—You would not pay much at-
tention to that anyway?

A—I could not hear them, I was
not close enough. I would pay at-
tention to what I could hear, but I
could not hear it, though.

Q—You have heard about evolu-
tion, I suppose?

A—Oh, yes, I have heard of evolu-
tion all my life.

Q—Have you read any of it?

A—No, sir; I never read on evolu-
tion at all.

Q—Did you ever hear anybody
talk against it or for it?

A—Well, I have heard lots of talk
against it, and some talk for it,
whether either one knew what they
were talking about, I don’t know.
They might have been like me, did
not know.

Q—You have not any opinion as
you stand there now, as to whether
it is a true doctrine or a false one?

A—No, I do not think I have. I
could hear.the evidence in the case
and then decide.

Mr. Stewart—I submit that is not
a proper interrogation, whether evo-
lution is true or not. The correct
test is whether or not he has an
opinion that the defendant is guilty
or not guilty.

Mr. Darrow—I was going to fol-
low with that.

The court—Go ahead.

Mr. Darrow—I did not get up to
that.

Mr. Stewart—My objection is, I do
not think the other is proper. -

The court—Yes, go ahead.

Q—(Mr. Darrow) You have not
any opinion now as to whether Mr.
Scopes ought to be convicted or dis-
charged?

A—I do not know what he taught.
I do not know anything about it,
only what I have read.

Q—You have no prejudice against
evolution?

A—No, sir; as far as I know evolu-
tion, I have not.

Q—You have no prejudice against
Mr. Scopes, one way or the other?

A—No, sir. )

Q—Mr. Taylor, you would not sit
on a jury without you thought you
could be perfectly fair?

A—1T try to be fair wherever I am
at.
Q—And you think your mind is in
such shape that you could be per-
fectly fair?

A—Yes, sir. ’

Q—You went to the public schools
here I suppose?

A—Not in this county.

Q—In Tennessee, I suppose?

A—Yes, sir.

Q—How far did you go?

A—When I went to School they did
not grade like we do now, I went
through high school.

Q—They taught science in the
schools?

A—No, sir.

Q—Do you take many newspapers?

A-T take one, that is, one outside
of the county, I take the county
paper.

Q—Do you take a religious paper?

A—Yes, sir; 1 take a religious

Q—How? }

A—Yes, sir, one church paper.

Q—Have you read anything about
evolution in it?

A—Yes, something about it. I
have not read anything about evolu-
tion in a church paper. I see the
headlines, but have not read it.

Q—Did you ever hear anybody
speak on it?

A—Yes, sir; I have heard them
speak, preach on it, that is, minis-
ters of the gospel preach on it.

Q—What is that?

A—I have heard ministers of the
gospel preach on it one time.

Q—Your own church? ;

A—Yes, sir; in my own church.

Q—Well, did you form any opin-

ion on that account?

A—T don’t know that he told me
any more than I knew about it.

Q—Now, you say you are sure
you will be fair of mind, I will not
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ask any more questions, are you
sure?

A—Yes, sir.

Mr. Darrow—All right.

The court—What do you say for
the state?

Gen. Stewart—Sit down.

Tom Jackson (23), being duly
sworn and examined on the voir dire,
testified:

Examination by the court:

Q-—Are you a householder and
freeholder in Rhea county?

A—Yes, sir.

Q—Are you related by blood or
marriage to Walter White, the prose-
cutor, or John T. Scopes, the de-
fendant?

A—No, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of this defendant?

A—Well, I do not know. I expect
I have.

Q—Have you talked to any witness
that professes to—

A—No, sir.

Q-—Any person that professes to
give the facts, Mr. Jackson?

A—No, sir.

Q—Do you think you have got an
opinion in your mind as to whether
or not he is guilty or innocent, a
definite opinion?

A—No, sir, I don’t know about
that.

Q—You have no fixed opinion
either way?

A—No, sir.

Q—You have not heard any of the
proof?

A—No, sir.

Q—Just heard rumors?

A—Just rumors and newspaper

reading, yes.
= Q—Newspaper accounts?

A—Yes, sir.

Q—Did you read any account of
the evidence that may have been
given in the preliminary?

A—I don’t think so.

Q—Just read the newspaper com-
ments?

A—Yes, sir; just comments.

Q—You do not know whether they
knew what the facts were or not?

A—No, sir.

Q—Don’t know?

A-No, sir.

Q—Now, Mr. Jackson, could you
go in the jury box, and wholly divest
yourself of any impression you have
and go in the jury box and try the
case wholly upon the law and the
evidence, being fair to both sides?

A—Yes, sir.

Q—You think you could?

A—Yes, sir; I think I could.

Q-—Now, if you were chosen, Mr.
Jackson, on the jury, could you just
make up your mind before you hear
any proof taken, whatever you read,
you do not know whether it was true
or not, would you go in the jury
box with an open mind without
leaning either way?

A—Yes, sir.

Q—You think you could, before
hearing any proof?

A—Yes, sir.

The court—All right.

Mr. McKenzie—You live up near
Spring City?

A—Yes, sir.

Mr. McKenzie—Pass him to you,
Colonel.

Examination by Mr., Darrow:

Q—You are a farmer?

A—Yes, sir.

Q—You have lived most of your
life in Tennessee

A—Wel], sir, I have been all over
the United States, I suppose, almost.

Q—Where else have you lived?

A—Oh, I have not lived, I have
traveled around, just from one state
to another. .

Q—What is your kind of work?

A—Farmer.,

Q—When you traveled around,
was that just to see the country, or
working?

A—No, sir.
States army.

Q—And when did you get out of
the army?

A—1912; December, 1912,

Q—When did you go in?

A—OQct. 9, or October, 1909.

Q—1909?

A—1909.

Q—What is your age now?

A—Forty-three. i

Q—You went to school here imn
Tennessee?

I was in the United
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A—Yes, sir.

Q—Now, whereabouts do you live
now?

A—Spring City.

Q—How far is that from here?

A—Tt is about sixteen or eighteen
miles.

Q—And what do you do now for a
living?

A—Farming.

Q—A farm of your own?

A—Yes, sir.

Q—Do you belong to the church?

A—Yes, sir.

Q—What one?

A—Methodist, Southern Methodist.

Q—You have belonged to that
church most of your life, I suppose?

A—No, sir; six or seven years.

Q—Join it here?

A—T belong at Washington.

Q—Now, have you ever heard any-
thing about evolution?

A—1T have read about it, yes, sir.

Q—Do you remember what you
read it in?

A—Newspapers.

Gen. Stewart—Talk louder, please.

Q—(Mr., Darrow) If you will
face the court, I will hear and my
friend will hear you over there. All
of us will hear. You have read in
the newspapers, anywhere else?

- A—Ido not know. Imay have read
in magazines, something like that,
just through reading.

Q—You do read magazines, do
you?

A—Yes, sir.

Q—Do you take any magazines?

A—No, sir; not now.

Q—Have you ever heard anybody
talk about it, make speeches or ser-
mons?

A—No, sir; not public speeches.

Q—You have heard this case talked
about?

A—Yes, sir.

Q—By people around town or
people in your town?

A—Yes, sir.

Q—You have heard them say what
they thought about it?

A—Well, some I have, yes, sir.

Q—Well, now I am not asking
what you thought about it, but have
you ever expressed your opinion as
we call it?

A—Well, T don’t know, I might
have done so.

Q—How?

A—I might have done so. I don’t
know.

Q—Well, if you had you don’t re-
member, is that right? If you have,
you do not remember. If you know

A—I don’t.

Q—What?

A—T don’t know, I expect I have.
Tt is the general talk all over the
community, all over the county, all
over the counfry since this came up.

Q—You need not tell me now what
you said, but do you remember now
what you said?

A—No, sir.

(Q—Well, have you any opinion
now as to what should be done in
this case? You need not tell what
it is, but have you an opinion?

A—Do you mean as to the guilt or
innocence?

Q—Yes.

A—No, sir.

Q—Have you any opinion as to
what ought to be done if you are a
juror, I mean, at this time?

A—No, sir.

(Q—Have you any opinion on evo-
Iution at all?

A—1I have, yes.

Q—How long have you had it?

A—Well, T have been almost since

Gen. Stewart—We except to that,
if the court please?

The court—I am not sure whether
that would be competent or not,
Colonel. I think the question is
whether or not he has an opinion as
to the guilt or innocence of this de-
fendant,

Mr. Darrow—That is my—

The court—Of course, for your
own information, I might allow you
to ask about that, that you might
determine whether or not you would
wish to peremptorily challenge him,

Mr. Darrow—Yes. Have you got a
strong opinion one way of the other
on evolution?

A—Yes, I have my opinion on evo-
lution, yes.

't?Q-DO you know where you got
i
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A—1I got it from the Bible,

Q—Have you any opinion from
what you have heard, whether Mr.
Scopes taught evolution?

A—No, sir; I do not know any-
thing about that.

Q—You have a prejudice against
evolution, have not you?

A—Well, to some extent, I suppose
I have.

Q—And against teaching it?

A—Yes, I am against teaching evo-
lution—evolution of man, not evolu-
tion of the mind.

Q—Of the man?

A—Of the man, yes.

Q—But not of the mind?

A—No, sir.

Q—Do you think you would be a
fair juror in this case, where Mr.
Scopes is charged with teaching evo-
lution?

A—I don’t know, I would do the
best I could.

Q—1I think I know what kind of a
mind you have got. I think you
want to be perfectly fair. Mr,
Scopes is here charged with teach-
ing evolution. You have told us
about your opinion on evolution.
Now, you can tell better than the
lawyers on either side, and better
than I, or better than the judge, as
to whether you think you would be
a perfectly fair man to try Mr.
Scopes.

The court—Do you think you could
be fair?

A—Yes, sir.

The court-—All right.

Mr. Darrow:

Q—If you were unlucky enough to
be a defendant, would you think you
would get a perfectly fair trial from
one who feels as you do?

A—Yes, sir.

- Q—Have you any feeling or prej-
udice against a man because he be-
lieves in evolution?

A—No, sir.

Q—Or because he disagrees with
you in religious matters?

A—No, sir; that is his own affair.

Q—What?

A—That is his own affair; no, sir.

Mr. Darrow—May we have a min-
ute for consultation?

Q—If you were on a jury, would

you care what anybody else thought
about it, so long as you did what you
thought was right?

A—Yes, sir. I would just do what-
ever I thought was right and would
be what I would do, if I thought I
was right, I would still be right, I
would stay right.

Mr. Darrow—We will excuse him,

The court—Excused by the defend-
ant.

R. L. Gentry, being examined on his
voir dire, testified as follows:

Examination by the court:

Q—Mr. Gentry, raise your right
hand please. Do you solemnly
swear you will make true answers
to all such questions as may be asked
you in the present inquiry?

A—Yes, sir.

Q—Are you a householder and
freeholder of Rhea County?

A—Yes, sir,

Q—Are you related to Walter
White, the prosecutor in this case?

A—No, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of the defendant in this case?

A—No, sir. i

Q—You don’t know anything of
the facts, Mr. Gentry?

A—Not only what I have heard.

Q—Do you know whether that is
true or not?

A—Only what I have seen in the
papers.

Q—Sometimes you don’t know
whether everything you read in the
papers is true or not?

A—No, sir. .

Q—You have no fixed or definite
opinion, present ideas as to his guilt
or innocence?

A—No, sir.

Q—Could you go in the jury box
and try the case according to the law
and the evidence?

A—Yes, sir.

The court—Competent juror.

Gen. Stewart—Ask him about his
relationship to Mr. Scopes.

The court—I did that.

Gen. Stewart—You asked him
about the prasecutor, but not about
Scopes, the defendant.
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The court—Are you related to the
prosecutor or to J. T. Scopes, the
defendant?

A—No, sir.

Mr. McKenzie—You can ask Prof.
Gentry, Col. Darrow. We pass him
to you.

Examination by Mr. Darrow:

Q—Where do you live?

A—I live about two miles from
here.

Q—Farm? :

A—Yes, farmer and teacher.

Q—How is that?

A-—Farmer and teacher in the pub-
lic school.

Q—Been teaching in the public
schools here in Tennessee?

A—Yes, sir, in Rhea county.

Q—How long?

A—About twenty years. I came
here in 1901, over twenty years.

Q—Do you own your own farm?

A—Yes, sir.

Q—How large a farm?

A—Right about 106 acres.

Q—And for how many years have
you been teaching and farming?

A—Several years.

Q—Are you still teaching?

A—Yes, sir.

Q—Winters?

A—IT teach in the fall. Start in
August and teach the winter months.
Q—You have a family, I take it?

A—Yes, sir.

Q—Belong to some church?

A—Belong to the Baptist.

Q—Been a Baptist for a good many

years?

A—Well, about twenty-five years.

Q—Never belonged to any other
church? .

A—No, sir.

Q—Common school you teach in?

A—Yes, sir.

Q—Do you teach in the high
school?

A—No, sir.

Q—Do you read the papers?

A—Yes, sir.

(Q—And magazines?

A—Yes, sir.

Q—Do you go to church in town
or out where you live?

A—Go out where I live and come
to town some,

Q—You visit around a little?

A-—Yes, sir.

Q—Well now, you have, of course,
read and thought some akout the
theory of evolution, have you? -

A—Yes, sir; I read the books and
taught evolution.

Mr. Darrow—Read that answer.

Mrs. McCloskey (court reporter) :

A—Yes, sir, I read the books and
taught evolution.

Mr. Darrow:

Q—How long have you been read-
ing?

A—T1 don’t know; a long time.

Q—I don’t ask you to be exact.

A-—J started when I was a school
boy and read those books. I have
read them off and on all my life.

Q—Still read them?

A—Yes, sir, I have and read them
once in a while when I want to re-
fer to something. I have read them
all my life.

Q—Well, I am asking your opin-
ion, but you have an opinion, haven’t
you? |
A—Of course a person would
have an opinion about such as that
if he had thought and read about
it.

Q—You could not give Mr. Scopes
a fair trial?

A—Yes, sir, I think so.

Q—You know pretty well?

A—Well, I know I could.

Q—Probably I oughn’t to ask you
this question, but if you were sitting
here as a juror, of course, you know
how important that is, don’t you?

A—Yes, sir.

Q—You know how important this
matter is, and that it has caused a
great deal of discussion?

A—Yes, sir.

Q—And you know there are people
who feel pretty strong on both sides?

A—Yes, sir, I know that.

Q—And you are a school teacher?

A—Yes, sir,

Q—Do you think it would em-
barrass you in your position as
school-teacher, embarrass you any
as a juror?

- A—Well, not as I know of any.

Court—Would it have any weight
with you in the jury box, Mr.
Gentry?

A—No, sir.
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Mr. Darrow:

Q—Whatever it meant to you you
would decide it the way you think
it ought to be?

. A—According to the evidence, yes,
sir.

Q—Did you ever hear anybody
speak against evolution?

A—Yes, sir,

Q—Here?

A—Yes, sir,

Q—Did you ever hear Mr. Brown
speak against it?

A—No, sir.

Q—Some of the ministers here?

A—I heard this fellow Martin. I
have heard him several times speak
against it. I have heard several
preachers speak against it,

Q—Did you ever hear anybody
speak for it?

A—Yes, sir.

Q—I am not asking you now to
express any opinion. I am trying to
find out whether you have one.
Have you read the Bible lately?

A—Yes, sir, I have read the Bible
a great deal. .

Q—Have you ever yourself formed
any opinion from the theory of evo-
lution that it is in conflict with the
Bible? I am not asking you to tell
what that opinion is, but have you
formed any?

Gen. Stewart—We except to that.

Court—I think he is asking that
to see whether or not he should use
a peremptory challenge. That is my
ruling.

Mr. Darrow—Your Honor ruled
my way and I am satisfied. I don’t
believe there can be any offense in
this case unless a jury should find
from the evidence that the teaching
of the origin of man, as taught by
Mr. Scopes, was in conflict with the
Bible theory.

Court—I anticipate that question
will arise and I have to pass on it
later on, perhaps.

Mr. Darrow—I didn’t want the
court to get set on it. I am satisfied.

Court—I am not going to get set
on anything but a chair right now.

Mr. Darrow—You may have to get
set on something else later.

Court—Yes.

Mr. Darrow—I want to register
with your honor that I consider I
have the right to challenge for cause,
although I have no such idea now.

Court—Yes, sir.

Mr. Darrow:

Q—Have you read the various
books and magazine discussions that
bear upon the question of whether
there is a conflict between—

A-—No, I haven’t read very much
of that.

Q—Have you read any of them?

A—I have read a little magazine
here, a little while ago, called The
Conflict, that is the name of it, and
another one called the Present Fruit,
that says that the Bible and evolu-
tion are contrary. They can’t go
together.

Q—You have been reading evolu-
tion for thirty or thirty-five years,
have you, more or less? .

A—Yes, sir, something like thirty
years.

Q—And have you been reading the
Bible that long?

A—Yes, sir.

Q—You have settled in your own
mind without reading the little mag-
azine as to whether you think they
are in conflict?

A—Yes, yes, sir.,

—_That is something you read
lately, that Conflict?

A—Yes, sir, a few days ago.
Q—You didn’t study evolution
under Martin? :

A—Under who?

Q—Under Martin?

A—No, sir.

Q—I will just ask you this ques-
tion. Do you think you would be
a perfectly fair juror?

A—Could I have—

Q—Yes?

A—Yes, sir.

Q—That is all.

The Court—What do you say for
the state?

Mr. McKenzie—Have a seat, pro-
fessor.

The Court—Have a seat, professor.
Call the next man.

J. C. Dunlap, being examined on
his voir dire, testified as follows:

Examination by the court:

Q—Do you solemnly swear you
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will true answers make to all ques-
tions asked you touching your quali-
fications as a juror?

A—Yes, sir.

Q—Are you a householder or free-
holder of Rhea County?

A—Yes, sir.

Q—Are you related by blrod or
marriage to the prosecutor, Walter
White, or Mr. Scopes, the defend-
ant?

A—No, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of Scopes, the defendant?

A—Tn some extent, yes, sir.

Q—Have you heard any of the
proof?

A—Nno, sir.

The Court—Have vou talked with
any nersnon who professed to know
the farts?

A—T had a conversation with Mr,
Scopes way hack there. My knowl-
edge of it, just as to his action. 1
dnn’t know what he taught.

0—Did he undertake to tell vou
what the facts were in this case, Mr,
Dunlan?

A—Npo, sir.

Q-—That was back before he was
arrested or charged with this of-
fense?

A—That was, I believe it was just
after he was indicted.

Q—Mr. Dunlap, have vou any defi-
nite or fixed opinion in vour mind
as to the guilt or innocence of the
“ defendant?

A—No, sir.

O—Have not?

A—No, sir.

Q—Did you know whether any of
the remarks you heard were true or
false, did you have any definite
information as to that?

A—No, sir.

Q—Could you go in the jury box,
Mr. Dunlap, and wholly disregard
any impression or opinion you have
and try the case wholly upon the
law and evidence and return a fair
verdict to both sides?

A-—Yes, sir.

0-—You say you could?

Q—Could you go in the jury box
before hearing any proof with an

open mind, without any leaning or
bias to either side?

A—Did you understand when I
said I heard it that I know what he
had taught?

The Court-—Yes.

A—What he taught I don’t know.

Q—Independent of that could you
go in the jury box without any bias
or leaning, and take your seat in
the jury box without hearing any
proof and be absolutely fair to both
sides?

A—Yes, sir.

The Court—Competent juror.

Examination by Gordon McKenzie:

Q—Mr. Dunlap, have you been on
the regular panel in the last two
years?

A—No, sir.

Q—Let me see if I understand you.
You make the statement that you
knew that Mr. Scopes was teaching
this in high school, is that right?

A—1I knew that he taught this text-
book, ves, sir.

Q—And you have read the text-
book?

A—No, sir. .

Q—Have you read a portion of the
textbook it is claimed Prof. Scopes
did teach?

A—No, sir.

Q-—You never read that?

A—No, sir,

Q—As I understand you, you have
got an opinion like the rest of them?

A—Just as I said. I know he
taught, and that is far as my know-
ing goes.

—Of course your opinion is made
up on what you have heard that he
had taught?

A—No, I don’t know what he has
taught. All I know—

The Court—You just know he is a
school-teacher. |

Mr. McKenzie:

Q—What is it then you do know
in conflict that he has taught?

A—TI don’t know a thing he has
taught. All I know is what the news-
papers claimed he taught, evolution.

Q—Now, then, from that did you
form an opinion?

A—No, sir.

Q—Didn’t form any at all?

A—No, sir.
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Q—As to the guilt or innocence of
Prof. Scopes?

A—No, sir; that is what I mean..

Q—You talked to Prof. Scopes in
regard to the case?

A—At that time, yes, sir.

Q—And heard him say as to what
he taught?

A—-No, sir.

Q—What did he talk to you in
regard to what he taught?

A—He just made the statement,
someone asked him—I was in the
conversation and I don’t remember
what the conversation was, someone
asked him if he taught evolution and
he made the remark that he taught
what was in the textbook. That was
way back there. .

Q—Still you didn’t form an opin-
ion?

A—TI say I am sure he taught what
was in that book. I am confident
of that. '

Q—You still didn’t form any opin-
ion about it, after he said he had
taught that?

A—Not as to his guilt or inno-
cence as to this indictment, no, sir.

Mr. McKenzie—I will pass him to
you, Colonel. Just a second, please.

Q—Mr. Dunlap, do you know
where F. E. Robinson Company
place is, where it started?

A—Yes, sir.

Q—I will ask you if you haven’t
participated in a number of argu-
ments down there time and again in
regard to this case?

A—Oh, yes.

Q—And after you have taken the
affirmative or negative of this ques-
tion, then you want the court to
understand you have no opinion even
though you have argued it down
there at the drug store?

A—Mr. McKenzie, the point I am
trying to make is if he is guilty of
teaching evolution as the law defines
it, someone smarter than I am will
have to tell you. I know he taught
school in the state and we have ar-
gued it and everybody else.

Q—As I understand you, Mr, Dun-
lap, if the statute should say that
this man should not teach anything
contrary to the Divine Creation of
man as taught in the Bible and this

textbook that you have spoken of
teaches something contrary to that,
then you would still have to have
additional evidence before you could
arrive at it, as to whether or not
he was innocent or guilty?

Mr. Darrow—That question is ar-
gumentative.

Mr. McKenzie—I am trying to as-
certain what his opinion is in regard
to the matter.

The Court—I rather think your
question was a little involved, Mr.
McKenzie. Ask him again, I didn’t
get that.

Mr. McKenzie:

Q—I say if this law should state

that no theory shall be taught that
conflicts with the story of the crea-
tion of man as taught in the Bible
and then this textbook teaches that
man evolved from a one-cell animal,
then you think it would take still
additional proof?

A—No, sir, if that testimony would
come up in the trial my mind would
be made up.

Mr. McKenzie—I submit, if the
court please, he would not be com-
petent.

The Court—I understand the attor-
ney-general insists that—

Gen. Stewart—I understood this
gentleman here to say he had a con-
versation with Mr. Scopes, in which
Scopes told him that he taught evo-
lution and if that is true I think
that would disqualify the man as a
juror.

The Court—Is that what you said,
Mr. Dunlap?

A—I really don’t remember what
was said, whether he said that or
not. I am under the impression he
said he taught what was in the text-
book.

Q-—Is that all he said, you think?

A—That is all I remember.

Gen. Stewart—I understood him to
say he told he had taught evolution.

Mr. Darrow—May I object to the
question as to whether he told him
he taught evolution? They have in-
sisted that under the question here,
the question as to whether a man
came from some lower form, that
that is in conflict with the Bible and

aow
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it has got to be proven by them to
make the case here.

Gen. Stewart—That is not in order
here. 1 don’t think that should be
argued before these prospective jur-
ors.

The Court—I think you are cor-
rect about that.

Q—Mr. Dunlap, have you any fixed
opinion in your mind at all as to
the guilt or innocence of this defend-
ant? You know what he is charged
with?

A—1I have not as far as the indict-
ment is concerned.

Q—In any way have you any fixed
opinion that he is guilty or not
guilty? I don’t want fo know what
your opinion is, without any modifi-
tions.

A—1 couldn’t say he was guilty
without some more evidence.

Q—Have you any fixed opinion
now in your mind either way is
what I want to know?

A—No, sir.

Q—None at all?

A—No, sir.

Q—You think anything you have
heard said about it would have any
influence on your verdict at all?

A—Yes, what I have heard would
have a little influence on my verdict.
The point I am trying to make is
this, I can’t be fair about it.

Q—That is what I want you to
say?

A—T believe his statement that he
taught evolution. As it was set down
in that textbook. Now if that is a
violation and it breaks the law, I
have got a fixed opinion.

Q—Do you think now what you
have heard or what you have read
or what you know might have any
weight with you in the jury box?

A—Yes, it is bound to.

The Court—I will excuse you, Mr,
Dunlap. :

_W. A, Auli, on the examination on
his voir dire, testified as follows:

Examination by the court:

Q—Do you solemnly swear that
you will true answers make to all
questions asked you touching your
qualifications as a juror?

A—Yes, sir.

Q—Are you related by blood or

marriage to Walter White, the prose-
cutor or J. T. Scopes, the defendant?

A—No, sir.

Q—Are you a freeholder or house-
holder of Rhea county?

A—Yes, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of the defendant?

A—No, sir.

The Court—Let’s have order in
court. I am going to have to exclude
someone if you don’t keep quiet, and
if we put you out you will have to
stay out.

(Q—Mr. Ault, have you heard some-
thing of the case?

A—Yes, sir. .

Q—Could you go in the jury box
and wholly disregard whatever you
have heard and try the case and be
fair to both sides?

A—Yes, sir. .

Mr. McKenzie—Pass him to you,
Colonel.

Examination by Mr. Darrow:

Q—Mr. Ault, are you a married
man? ) :

A—Yes, sir.

(Q-—You are a merchant here?

A—Yes, sir.

(Q-—Have been for a good many
years?

A—Yes, sir.

Q—Born in Tennessee?

A—Yes, sir.

Q—Member of any church?

A—Yes, sir.

Q—What one?

A—Baptist. .

Q—Been a member a long time?

A—Yes, sir.

Q—Did you ever hear about evolu-
tion? .

A-—Yes, sir, I have read about it.

Q—You' have a definite opinion
about it? .

A—To a certain extent. I believe
evolution in progress or whatever
you want to call it.

Q—Is that all the belief you have
about evolution?

A—Yes, sir.

Gen. Stewart-—We except to all
that. I'don’t think it is proper to go
into what he believes about it.

The Court—Not except for his in-
formation.
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Mr. Darrow—Have you any posi-
tive opinion as to whether man is the
development of a lower section?

A—Yes, sir.

Q—Very decided on that, aren’t
you?

A—Yes, sir.

Q—You have heard a good many
people talk about it?

A—Yes, sir. .

Q—Heard Mr. Bryan talk about it?

A—Yes, sir; not on just that sub-
ject. I have heard him talking on
evolution at the banquet; that is the
only time I heard him.

Q—Did you hear anybody else talk
about it?

A—Yes, sir. I have heard it on
both sides. I think I heard you talk
some about it.

Q—Didn’t hear me talking about
evolution, did you?

A--A little bit.

Q—You didn’t believe it if you did,
did you?

A—I don’t fall out with a man on
what he thinks.

Q—You have a very definite and
fixed opinion about that question,
haven’t you?

A—As to a man coming from a
lower order? .

OQ—Yes.

A—Yes, sir.

Q—And you have an opinion as to
whether Mr. Scopes taught it, haven’t
you?

A—No, sir, T haven’t. I didn’t know
about what he had taught. I didn’t
know he was teaching.

Q—You have heard about it?

A—Heard about him teaching, but
didn’t know what he taught.

Q—You have heard what he
taught? -

A—Yes, sir.

Q—You have heard it stated fre-
quently, haven’t you?

A—Yes, sir. :

Q—Have you formed any opinion
about Mr. Scopes’ guilt or innocence
in this case now?

A—1I have not, Colonel.

Q—No opinion of any sort?

A—Not as to guilt or innocence. I

have an opinion as to evolution.
Q—Would that opinion prejudice
you any in this case?

A—Not a bit.

Mr. Darrow—We will take him.

Mr. McKenzie—Have a seat.

Mr. Darrow-—Wait a minute, your
honor.

The Court—I thought you said you
would take him.

Mr. Darrow—No,
time, your honor.

Q—Do you think you would be a
fair juror to Mr. Scopes?

A—Yes, sir.

Mr. Darrow—We-will excuse him.

No. 2, Will Weir.

Examination by the court:

Q—Mr, Weir, are you a household-
er or freeholder of Rhea county?

A—Yes, sir.

Q—Are you related to the prosecu-
tor, Walter White, or the defendant,
John T. Scopes?

A—No, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of this defendant?

A—Yes, sir.

Q—From what, Mr. Weir?

A—T am a teacher myself, and have
been teaching that book. I have read
it very carefully since this case came
up, have studied it very closely so as
to understand it if it was necessary
for me to teach it. .

Q—You have a very definite opin-
ion as to his guilt or innocence?

A—Yes, sir, I have.

Q—Your opinion would have some
weight with you in the jury box?

A—TI am afraid it would, sir.

Court—You may be excused.

No. 6, J. R. Thompson.

Being duly sworn, was examined
as follows by the court:

not for some

Q—Capt. Thompson, are you a
householder or freeholder in this
county ?

A—Both.

Q—Are you related to Walter
‘White, the prosecutor, or John T.
Scopes, the defendant, by blood or
marriage?

A—No, sir.

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of this defendant?

A—I don’t think I have, Judge.

Q—Well, have you any definite or
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. fixed opinion, captain; a fixed opin-
ion about—?
A—As to whether he is guilty or

innacant9
INHUCCHL

Q—As to whether he is guilty or
innocent?

A—No, sir.

Q—Captain, could you go into the
jury box and try this case free from
' passion or prejudice, divesting your-
~ self of any opinion you may have,

and try this case according to the law

and the evidence?

A—1 think I could, sir.

Court—He is a competent juror.

J. G. McKenzie—We pass Capt.
Thompson to you.

Examination by Mr. Darrow:

Q—You have lived here a good
‘many years?

A—Yes, sir. I have lived in this
county all my life. I haven’t been
here all my life; I was born in this
county and raised here.

Q—You are a United States mar-
shal?

A—Yes, sir, I was, for six—or five
years during Wilson’s administration.

Mr. Darrow—That doesn’t preju-
dice you with me.

Q—Where were you stationed?

A—Knoxville.

Q—AIll your life you have lived at
Dayton?

. A—I didr’t live at Dayton; I lived
abolut the center of the county, Gen-
eral,

Q—You aren’t a farmer, are you?

A—I own a farm; I am no farmer.

. Q—That is different. Are you in
any other business?

A—No, sir, not at this time.

Q—Do you know Mr. Scopes?

A—I do not. I hardly know the
man by sight. I have seen him; I
have seen him on the streets since 1
have been here, but as to knowing
him, I don’t.

Q—I presume that you belong to
the church?

A—TI do. I am not a good member,
not as good as I ought to he.

Q—Of what church?

A—Methodist.

Q—Do you work at it very hard?

A—Well, no, sir; not as hard as I
ought to.

Q—Is that church here at Dayton?

A—No, sir; it is up in the country.

Q—You go sometimes?

A—I beg your pardon?

Q—You go to church sometimes?

A—Yes, I do.

Q—Your wife probably goes more
than you do.

A—More than I do.

Q—Well, now, do you read much?

A—I am not an extensive reader,
outside of magazines and newspa-
papers; I am not a book reader.

Q—You are not a book reader?

A—No, sir.

Q—Do you take a number of maga-
zines?

A—No, sir, I can’t say that I do; I
read a great many magazines, but am
not a subscriber,

Q—Have you ever heard evolution
argued?

A—Yes, I have read that a good
deal, and also in the papers.

Q-—Now, Mr. Scopes is charged
with violating the law. Have you
ever given much, if any, attention to
the question of evolution?

A—I never have.

Q—That is one of the things you
have not studied?

A—No, sir.

Q—You haven’t any opinion about
it at the present time?

A—Well, I couldn’t say that I have
no opinion. I have never—it is a
question I have made no study of.

(Q—So your opinion would not be
worth much?

A—No, I don’t think it would be,
General.

Q—Most of us have opinions on
everything?

A—That is true.

Q—And a good many things of
which we don’t know a thing about?
d A—And ought to know more than I

o.
Q—Well, you know yourself; you
do not know enough about it to form
an opinion at this time, a decided
opinion; that is an important ques-
tion you haven't studied, and on it
your opinion would not be worth
much?

A—I don’t think my opinion on
evolution would be worth very much
to the court or to any court or on the
outside generally because it is a
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question I have never studied, Gen-
eral; I have never made a study of it.

Q—You are perfectly competent to
try this case here with fairness,
aren’t you?

A—Why, I would be on that sub-
ject, yes.

Q—You wouldn’t want to work in
such a case?

A—T had not rather work at all.

Q—You would listen to the evi-
dence and—

A—T certainly would try to listen
to it as much as I could. I don’t know
how much attention I would pay to
the lawyers.

Q—Well, perhaps you are right
about that, but you would try to in-
form yourself?

A—1T would, yes, sir.

Q—Sincerely and honestly?

A—Yes, sir.

Q—Anyhow, if you were a juror
you would want to do right and get
it right?

A—I would do that; yes, sir; I
wouldn’t want to do anything else.

Q—You think you are in a frame of
mind to do what is right in this case,
don’t you?

A—I think so, yes, sir.

Q—And do your duty, would you?

A—I would try.

Q—Anyhow, if you thought you.

would not be perfectly fair you
would tell us, wouldn’t you?

A—J would.

Q—You haven’t anything against
Mr. Scopes?

A—And nobody else.

Q—So you wouldn’t hold out on
him?

A—No, sir.

Q—You haven’t heard anybody talk
about evolution?

A—General, it has been talked
about, especially in this section, since
this case came up. I have heard it
talked about pro and con, especially
flnce this case came up in this coun-
y.

Q—There has been something

- about it since this case came up?

A—Seems so, yes, sir.

. Q—Do you know whether you have
heard anybody talk about it who
knew anything about it, that you
know of?

A—T don’t think I have heard any-
body talk about it except just gener-
ally. I haven’t mixed up with the
farmers, and the reason I don’t know
any more about it than I do is per-
haps they didn’t know much more
about it than I did.

Q—That is probably right.
let me ask you a little more.

A—Yes, sir; glad to have it.

Q—You are a church member. Are
you much of a Bible student?

A—No, sir.

Q—You don’t pretend to be very
much posted on the Bible, do you?

A—I do not.

Q—And if it was necessary for you
to have kept posted, you would not
have permitted it to prejudice you
one way or another?

A—1I have no prejudice whatever.

Mr. Darrow—I can see no reason
why I should not take you for a
juror. Of course, they would rather
not have you on the other side; we
are not prejudiced.

A—That is to be left up to you.

Q—Well, you think you can decide
it without prejudice? .

A—TI wouldn’t be willing to go into
the jury box unless I could.

Q—But you are willing to go in?

A—I prefer not to go.

Q—We understand that. But you
think you could be perfectly fair as a
juror?

A—Yes, sir.

(Q—Unless you would, you would
tell me so readily and openly?

A—I do think so, yes, sir.

Mr. Darrow—All right; have a seat.

Venireman No. 1, W. B. Smith, was
duly sworn and examined as follows
by the court:

Q—Are you a householder or free-
holder in this county?

A—Yes, sir.

Q—Are you related to the prosecu-
tor, Walter White, or the defendant,
J. T. Scopes, by blood or marriage?

A—No, sir,

Q—Have you formed or expressed
an opinion as to the guilt or inno-
cence of the defendant? :

A—A kind of one, yes, sir.

Q—The main thing I want to know
is whether you have a definite, fixed
opinion as to his guilt or innocence?

Now,

i
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Have you done so?
A—I don’t think so.
Q—You have not?
A—No, sir.
Q—Have you heard of the case?
A—Yes, sir.,
Q—Heard some rumor about it?
A—Yes, sir.
Q—You haven’t heard any of the
proof?
A—No, sir.
Q—Has any one undertaken to de-

" tail to you what the facts were?

A—I don’t think so; no, sir.
Q-—Now, Mr. Smith, if you were a
juryman, in the jury box, could you

_ go into the box and try the case

wholly on the law and the evidence,
and render a fair verdict to both
sides?

A1 think so.

Court—Competent juror.

Mr. J. G. McKenzie—Ask ’Squire
Smith, Col. Darrow.

Talesman—I have been on the reg-
ular panel in less than two years.

Mr. Darrow—You have been on the
regular panel in less than two years?

Talesman—Yes, sir.

Mr. Darrow—I suppose this entitles
him to be excused?

Court—No, sir; it entitles you to
challenge him for cause.

Mr. Darrow—Hadn’t I better find
out whether I like him, first, Judge?

Examination by Mr. Darrow, for
defense:

Q—Mr. Smith, do you know any-
thing about evolution?

A—I do not; no, sir.

Q—You would like to find out,
would you?

A—TI ain’t wanting nothing about it.

Q—Are you a member of the
church?

A—Yes, sir.

Mr. Darrow—Speak a little louder.

A—Yes, sir.

Q—Of what church?

A—Baptist.

Court Officer—You will have to
quit talking over there.

Court—I indorse what you say,
captain.

Q—Are you a farmer?

A—Yes, sir.
" Q—You really work at it?

A-—What did you say?

29

Q—Do you run your own farm?

A-—Yes, sir, but I haven’t this year.
I have rented it; got it rented out.

Q—You live near here, do you?

A—Nearly six miles.

Q—I don’t blame you for being
weary. Are you a regular church at-
tendant?

A—About once a month.

Q—That is regular, isn’t it? Did
you ever hear any preacher talking
about evolution?

A—Yes, sir.

Q—Did you find out anything?

AT don’t think I did; I don’t
know; I didn’t know what they were
talking about.

Q—You have never heard anything
about it, and don’t pretend to know
'mythmﬁ about it? Is that right?

A—That is right, yes, sir.

Q—You haven’t any opinion one
way or another?

A—No, sir.

Q—And you don’t know Mr. Scopes
here, do you?

A—No, sir.

Q—You haven’t anything against
him, then?

A—No, sir.

Q—You haven’t any opinion in the
case?

A—No, sir.

Q—Have you been much of a Bible
reader?

A—T have read the Bible some.

Q—You have never read it clear
through?

A—T guess not.

Q—You have never given a great
deal of attention to it, have you? To
reading it, I mean.

A—I have read the Bible right
smart.

Q—How is that?

A—1 have read the Bible right
smart, yes, sir.

Q—Did you ever have any opinion,
or try to have any opinion on wheth-
er the Bible was against evolution or
not?

A—1I never gave it any thought that
way.

Q—You never gave it any thought
that way?

A-—No, sir.

Q—You have thought about both
of them, to be sure, haven’t you?
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Is there any reason why you could
not be a fair juryman?

A—Which?

Q—There is not any reason why
you could not be a fair juryman, is
there?

A—No, sir, I believe not.

Q—Did you ever hear many people
talk about this case?

A—Yes, I have heard a heap of talk
about it in the past three or four
months.

Q—Have you paid much attention
to it?

A—Yes, I guess I have.

Q—You have heard talk on both
sides, haven’t you?

A—Yes, sir.

Q—You haven’t been able to make
up your mind yet, have you?

A—1 have not, no, sir; I haven’t de-
cided myself.

Q—What?

A—T have not decided myself, ex-
cept I have heard people talking
about it.

Q—You don’t know whether any-
body who talked about it knew any-
thing about it, do you?

A—No, sir.

Q—Nobody but the lawyers know
anything about it? You just let it go
and paid no attention to it? You
haven’t any prejudice? How is that?
Do you know what your neighbors
think about it?

A—I1 do not, no, sir.

Q—Do you care?

A—No, sir.

Q—It doesn’t make any difference
to you what anybody says?

A—No, sir.

Q—You would do what you thought
was right, would you?

A—Yes, sir. .

Mr. Darrow—I think you would,
too. You are a juror.

Court—What do you say, gentle-
men?

J. G. McKenzie—Have a seat.

Mr. Darrow—I wasn’t through.

Court—I beg your pardon; I
thought you said, “You are a juror.”

J. G. McKenzie—I thought so, too,
or I would have waited.

Mr. Darrow—I agree, but the state
had not challenged, as I understand
it. Your practice is different,.

Venireman J. T. Leuty was duly
sworn and replied as follows to ques-
tions asked by the court:

Q—Are you a householder or free-
holder in this county?

A—Yes, sir. ;

Q—Are you related to Walter
White, the prosecutor, or to J. T.
Scopes, the defendant?

A—No, sir.

Q—Have you formed or expressed |
an opinion as to the guilt or inno- |
cence of this defendant?

A—No, sir. .

(Q—Have you no opinion about his
guilt or innocence?

A—Rumor.

(Q—Just due to rumor?

A—Yes, sir. :

Q—You have had no definite infor- 3§
mation? :

A—No, sir.

Q—1If chosen on the jury, could you
go into the box without prejudice or
bias either way, and try the case on
the law and the evidence?

A—Yes, sir.

Court—He is a competent juror. :

J. G. McKenzie—Col. Darrow, did
you accept *Squire Smith?

Mr. Darrow—Oh, yes. )

Examination by J. G. McKenzie:

Q—Mr. Leuty, you say you have
been hearing about this case?

A—No, sir, just talk.

Q—And the first fact discussed was
in regard to the arrest of Mr. Scopes?

A—Well, I think that—

Q—When he was arrested?

A—Yes, sir.

Q—And of course everybody
formed an opinion, and naturally
would? That’s right?

Mr. Darrow—Did he answer that?

A—No, I didn’t exactly form an
opinion or anything about it.

Q—Did you form any opinion at
a}{‘; You didr’t form any opinion at
all?

A—No, sir; I dido’t hear any evi-
dence in this case, and didn’t form
any opinion at all. ‘

Q—You didn’t form any opinion
from what you heard other people
say?

A—No, sir.

Q—And haven’t an opinion now?

A—No, sir.
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 Q—You have not been on the reg-
ular jury panel in the last two years?

A—No, sir.

Q—You have no suit against you up
here?

A—No, sir.

Mr. J. G. McKenzie—We pass him
to you.

Examination by Mr. Darrow:

J. G. McKenzie—I want to ask one
question: What church do you be-
long to?

A—None.

Mr. Mclg(enzie—What orders?

(Examination resumed by Mr. Dar-
row):

Q—Have you ever been a member
of a church?

A—No, sir.

Q—How long have you lived here?

A—All my life.

Q—What is your business?

A—Well, I am a kind of a farmer
now.

Q—Have you ever been in any oth-
er business?

A—Yes, sir; I have been clerking
in a store.

Q—Here in Dayton?

A—Sir?

Q—Here in Dayton?

A—No, sir; I live in Rhea Springs.

Q—That is in this county?

A—Yes, sir.

Q—You have never studied evolu-
tion?

A—No, sir. ,

Q—Are you much of a reader?

A—I read some. I used to read a
great deal.

Q—Books?

A—Yes, and magazines and news-
papers. Used to read books.

Q—You used to read books. And
you went to school here, I suppose,

- rather than where you live now?

A—] went to the public schools in
Rhea county.

Q--Did you ever hear anybody talk
about evolution?

A—Oh, well, I have heard it talked
about when they got this question

up.
Q—I didn’t get your answer.
A—I say I have heard them talking
about evolution since this question
; has been up.

i

Q—They never talked about it be-
fore down here, did they?

A—Well, they might in a general
way, but people never paid much at-
tention to it.

(Q—Well, you have not heard it
talked about; nobody else has talked
about it, and all the information you
have has been since this case came
up?

A—Yes, sir.

Q—You have not any prejudice
against the doctrine or idea of evolu-
tion?

A—No, sir.

Q—Have you ever heard of Mr.
Scopes? .

A—T have heard of him, yes, sir.

Q—You don’t know him?

A—No, sir. . .

Q—You are not prejudiced against
him?

A—No, sir.

Q—You have never made any com-
ment on this case?

A—No, sir. L.

Q—You will be perfectly fair in
dealing with it? .

Q—1I just want to ask you this—
you are a farmer, now?

A—Yes, sir. .

Q—You have a family, I suppose?

A—Yes, sir.

Q—You don’t know what your
neighbors think about this case?

A—1I suppose some of them have
thought about it.

Q—You wouldn’t care what they
thought if you were on this jury?

A—No, it wouldn’t make any dif-
ference to me if I was on this jury.

Q—If you were on the jury it
would not make any difference to
you what your neighbors thought?

A—No, sir,

Mr. J. G. McKenzie—Challenge by
the state.

The Court—Mr. Leuty,
excuse you.

Mr. Darrow—Have they got a
right to do that?

The Court-—Colonel, perhaps you
don’t understand our practice.

The Court—They examine a
juror. They pass him to you, and
you can examine him and say that
you pass him back; then they have
the right to challenge him. They

we will
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have a right to pass him back and
then you take him or reject him.
That is our practice.

Mr. Darrow—I thought they were
trying to put something over on

S.

The Court—No, if they tried to
I would not let them.

Mr. Darrow—Don’t let them.

Venireman No. 6, Jess Goodrich,
being duly sworn, was examined as
follows by the court:

Q—Mr. Goodrich are you a house-

holder or freeholder of Rhea
county?
A—Yes, sir.

Q—Are you rehted to Mr. Walter
White, the prosecutor, or Mr. J. T.
Scopes, the defendant, in this case"

A—Yes, sir.

Q—Have you formed or ex-
pressed an opinion as to the guilt or
innocence of this defendant"

A—No, sir.

Q—You have not?

A-—No, sir.

Q—Have you heard of this case,
Mr. Goodrich?

fA——Yes, sir, I have heard rumors
of it.

Q—You didn’t hear any evi-
dence?
A—No, sir.

Q—You have no bias or leaning
or prejudice either way, you say?

A—No, sir.

Q—You think you would be abso-
lutely free from prejudice?

A—Yes, sir.

Q—And could try the case on the
law and the evidence?

A—Yes, sir.

J. G. McKenzie—Pass him to you,
Colonel.

Mr. Darrow—You mean we may
examine him?

The Court—You can ask him any
question you wish and pass him
back to him

Examination by Mr. Darrow:

Q—What is your name?

.A—Goodrich.

Q—What? -
A—Goodrich.

Q—How do you spell it?
A—G-0-0-D-R-1-C-H.

Q—What is your business?
A—Shipping clerk.
Q—What is it?

A—Shipping clerk in a wholesale
house.
Q—Here in Dayton?

A—Yes, sir.
Q-—Have you been in that busi-
ness long?

A—A year and a half.

Q—What did you do before that?

A—Sold goods for ten years or
$0.

Q—Here in this town?

A—In this county.

Q—That was in a store, working
as a clerk?

A—No, not inside.

(Q—Where was that?

A—Eleven miles from here,
north,

Q—Did you ever farm here?

A—Farm? Oh! I have done a
little side farming.

Q—Are you a member of the
church?
A—Yes, sir,

Q—Of what church?

A—The Christian church.

Q—That is what some of us up
north call Disciples?

A—Well, yes.
Q—Or Campbellites?
A—Yes.

Q—Is there a church of that sort
here?

A—Yes, sir.

Q—1 haven’t been around long
enough to know about it. Has your
minister, so far as you know, taken
any hand in this evolution case?

Mr. J. G. McKenzie—Colonel,
would you mind letting us in on
your conversation over there, for
we can’t hear a word of it.

Mr. Darrow—I asked him
whether or not his minister had
taken any hand in this evolution
case.

Q—Have you been a member of
the Christian church for a good
while?

A—About eight years.

Q—That was the first church you
joined?

A—Yes, sir.

Q—You are a regular attendant,
are you?

A—Yes, sir.

Q—Did you ever hear anything
about evolution?

A—A good deal.

A
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Q—In what way have you heard

about it?
A-—Oh, just hearing them talking

about it here, and reading the
papers. .
Q—How long since you have

been hearing about it?

A—Just since this came up.

Q—You never heard of it be-
fore?

A—Yes.

Q—But you paid no attention to
it before?

A—No, sir.

Q—And didn’t pay much atten-
tion to it since?

A-No, sir.

Q—Just listened to what they
said, without attempting to form
any opinion on it? Is that right?

A—Yes, sir.

- Q—Have you heard talk on both
sides?

A—1I heard much talk about it.

Q—Anybody say anything to you
about it?

A—T have not heard it, except
just what is rumored around; I
haven’t heard it discussed much.

Q—You really have not taken any
interest in it?

A—No, sir.

Q—Well, you had no interest, one
way or the other?

A—No, sir.

Q—Or any prejudice in the mat-
ter?

A—None whatever.

Q—No prejudice against the de-
fendant?

A—No, sir.

Q—Do you know Mr. Scopes?

A—When I see him, ves, sir.

Q—You have never known him
in any other way?

A-—No, sir.

Q—You have nothing against
him?

A—No, sir.

Q—You know of no reason why
you could not be perfectly fair as a
juror here?

A—-No, sir.

.Q—If you have had any preju-
dice about it before, you would
throw it aside?

A—Yes, sir. .

Q—You will be perfectly fair
about it?

A—Yes, sir.

Q—Are you a married man?

A—Yes, sir.

(Q—Have you any children

A—No, sir.

Q—You would not care what any-
body else thinks about this case,
would you?

A-—No, sir.

Q-—You would do what was right
in it?

A—Yes, sir.

Mr. Darrow—We will accept him.

J. H. Bowman (28) being duly
sworn and examined on the voir
dire, testified as follows:

Question by the court:

The Court—I want to announce
here that the court’s hours will be
from 9 in the morning to 11:30 and
from 1:30 in the afternoon to 4:30.

Mr. Bowman, are you a house-

holder or freeholder of Rhea
county?

A—Yes, sir.

Q—Are you related to Walter

‘White, the prosecutor, or the de-
fendant John T. Scopes?

A—No, sir.

Q—Have you formed or ex-
pressed an opinion as to the guilt
or innocence of this defendant?

A—1 have not.

(Q—You have not?

A—I have not. No, sir.

Q—You have not heard any
proof?

A—No, sir.

Q—You have not talked to any
person who professed to know the
facts?

A—1I believe not.

Q—And you could go into the
jury box and try the case wholly
on the law and the evidence free
from any prejudice passion or bias
either way?

A—Yes, sir.

The Court—He
juror.

Mr. J. G. McKenzie—Pass him to
you.

Mr. Darrow—If T am right about
this we will just pass him back.

The Court—If you do not care to
examine him. You do not care to
examine him?

Mr. Darrow—I will a little.

Examination by Mr. Darrow;

is a competent
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Q—Where do you live, Mr. Bow-
man?

A—I live in Graysville.

Q—What is your business?

A—Well, I ain here as a farmer.
I have been working at cabinet
work until this summer,

Q-—In the cattle business?

A--No, sir; cabinet.

Q—A cabinet maker?

A—Yes, sir.

(Q—What has been your business,
generally?

A—Farming.

Q—Where did vou learn the trade
of cabinet maker?

A—At Dayton.

(Q—You have lived at Dayton the
most of your life?

A—What?

Q—You have lived at Dayton the
most of your life?

A—1I have lived at Graysville the
most of my life.

Q—~IIOW far 1s that from here?

Q———Ha\e you a farm of your
own?

A—Well, not entirely my own.

Q—-We]] I don’t mean to be in-
quisitive about it, but you do not
live on a rented farm?

A—No, sir; I live in my own
home.

Q—Are you a member of the
church?

A—Yes, sir.

Q—Of what church?

A—The Methodist church.

Q—Have you been a Methodist
for quite a while?

A1 became connected through
my father and mother, and I have
been a good while.

Q—You were born, then, in the
church?

A—Yes, sir.

Q—How often do you go; pretty
regular?

A—No, sir.

QO—Is that Southern Methodist?

A-—No, sir, M. E.

0——Dld you ever know anything
about evolution?

A-——Nothing espcecially.

Q——You never paid any attention
to it especially?

A—-No, sir.

Mr. Darrow—You will have to

talk a little louder so we can hear
you.

Q—You never paid any atiention
to it especially?

A—Well, no, I never did read on
it much; I just paid a little atten-
tion to it since this trial came up.

Q—You never heard it spoken of
at all before the trial came up?

A—Well, I have heard it spoken
of; and I have read books about it.

Q-Have you ever heard any ad-
dresses on it?

A—Well, I have one, probably?

Q——When was that?

A—About two weeks ago.

Q—Who was that ?

A—I am not sure, but I think W.
J. Abernathy.

Q—Well, that did not make any
difference in your opinion?

A—No, sir.

Q—You really have no special
opinion on the truth or falsity of
the theory of evolution; is that
right? At this time?

A—Well, T don’t know whether 1
could say I don’t have any opinion
or not.

Q—Well, let me put it a little dif-
ferent. T guess, or I reckon we all
have opinions, whether they are
good for anything or not, but we
have got to have opinions. Have
you <fot any opinion that would in-
ﬂuence you any if you were trying
to find out the truth here, or would
you lay it aside and try for the
truth?

A—I am always open to truth.

Q—Well, you have not made an
investigation, and you are not sure
what you know about it, so far,
have yvou?

’t know.

Q—Have you been quite a Bible
reader?

A—Well, I read the Bible a good
deal.

Q—Well, you do read it; have you
read it all through?

A—No, sir.

Q—Have you tried to discover
whether there is anything conflict-
ing between the Bible and the doc-
trine of evolution?

A—No, sir.

Q—You have not any information
on that?
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A-—No, sir.
Q—And no opinion?
A—No, sir.

Q—Have you had it fixed strong
enough to affect your judgment in
a case?

A—No, sir.

(Q—That is right, is it?

A—Yes, sir.

Q—You have no fixed opinion on
. that question, anyhow, have you?

A—1I don’t really understand your
question.

Q—I asked you whether you had
any opinion on the subject, on the
conflict between the Bible and evo-
lution ?

A—Why, no, I am sure about that.

Q—And your mind is open to
what you may hear? Is that right?

A—Yes, sir.
put on the jury, can’t you?

A—1 think so.

Q—You are not prejudiced
against a man because he is an evo-
lutionist?

A—No, I don’t hold prejudice
against any one.

Q—You will be fully fair as a

juror?

A—Yes, sir.

Q—To the best of your knowl-
edge? -

A—Yes, sir.

Mr. Darrow—We will take him,

Mr. J. G. McKenzie—Sit down,
Mr. Bowman.

Mr. Bill Day being duly sworn by
the court and examined on his voir
dire, testified as follows:

Questions by the court:

Q—Mr. Day, you are a house-
holder or freeholder of Rhea
county?

A—Yes, sir.

Q—Are you related by blood or
marriage to Walter White, the
prosecutor, or to John T. Scopes,
the defendant?

A—No, sir.

Q—Have you heard of the case?

A—Yes, I have heard of it.

Q—You haven’t heard any of the
proof? .

A—No, sir; I haven’t read it.

Q—You have no bias, or leaning,
or prejudice, either way?

A—No, sir.

Q—Haven’'t read any of the
proof?
A—No, sir.

Q-—You would go in the jury box
and try the case wholly upon the
law and the evidence, being fair to
both sides?

A-—Yes, sir.

Court—Competent juror.

Mr. McKenzie—You may ask Mr.
Day, Colonel.

Court—Colonel, he is unloading
on you again. .

Mr. Darrow—What is your busi-
ness—farmer?

A—1 have been a farmer,

Q—Really work at it?

A-—-No, sir, I don’t.

Q—Rent your farm?

A—Yes, sir.

Q—You live in the city here?

A-—No, sir, not here.

Q—Where do you live?

A—Spring City.

Q—That is a bigger place?

A—No, it is a little place.

Q—You have heard a lot about
this case?

A—Yes, I have heard a little about

it.

Q—You think you can be a fair
juror here?

A—I think so,

Q—You wouldn’t say so if you
couldn’t, would you—you wouldn’t
say that you could?

A—No, siree, I wouldn’t.

Q—That is what I mean. If you
thought vou couldn’t you would say
you wouldn’t,

A—1I would do what I think was

right,

Q—Do you belong to the church,
do you?

A—Yes, sir.

Q—Which one?

A—Baptist.

Q—Baptist?

A—Yes, sir.

Q—DBeen a Baptist always?

A—Yes, sir.

Q—Where is your church?

A—Yellow Creek.

Q—Well, I have never been down
there. Is that near here?

A—1TIt is about eighteen miles of _
here—f{ifteen or eighteen.

Q—Has a minister ever talked to
you about evolution down there?
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A-—I haven’t heard him. The fact
of the thing, I haven’t been down
there—I have been sick.

Q—Been going anywhere else?

A—Yes, sir,

Q—Whereabouts?

A—Spring City.

Q—Baptist?

A—Yes, and others.

Q—How is that?

A—Yes, and other churches there.

Q—Did you ever hear any of the
preachers talk evolution?

A-—No, I don’t know as ever I
have in the pulpit.

Q—Have you out of the pulpit?

A—How is that?

{()—Have you outside of the pul-

it?

A—Yes, I have heard people talk,
1 don’t know just who I have heard
—very often hear somebody say
something about it.

Q—It wouldn’t necessarily make
you for or against a thing because
a preacher said so, would it?

A—No, sir.

Q—7You reserve your right to de-
cide for yourself, don’t you?

A—Yes, sir.

Q—Your own conscience and
your own judgment?

A—Yes, sir.

Q—Have you ever been interested
in evolution?

A—No, I have never paid very
much attention to it to tell you the
truth.

Q—Ever read a book on it?

A—No, I have never read no book
on it.

Q—Never read a lecture on it?

A—1I noticed a little in the news-
papers.

Q—Never went to hear anybody
speak on it?

A—No, I haven’t. I haven’t been
interested in it that much.

‘)Q—You have no prejudice against
it?

A—No, sir.

Q—You are willing to try to find
out what the truth is, if you get in-
terested?

A—Yes, sir.

Q-—-Been quite a Bible reader all
your life?

A—I haven’t read it like I ought
to. ’

Q—How is that?

A—1 haven’t read it like I should
have.

Q—Well, you never have studied
the Bible to see whether there is
anything against evolution in it or
not?

A—No, T haven’t studied it as I
should. .

Q—Well, I don’t know about that,
That is, have you—you have not
studied it enough to find out
whether it is against evclution or
not?

A—No, sir.

Q—You haven’t any opinion on
that?

A—No, sir.

Q—There really isn’t any reason
why you would not be perfectly
fair to our client?

A—Perfectly fair,

Q—You probably heard people
talk about this case—neighbors and
friends?

A—Yes, sir.

Q—They probably didn’t know
any more about it than you do—
they might say more about it with-
out knowing?

A—1 haven’t been interested in it.

Q—If you were a juror in this
case you wouldn’t care what any-
body thought about it—you would
do what you thought?

_A—I would do what I think; yes,
sir,

. Mr. Darrow—We will take the
juror,

Mr. McKenzie—Have a seat, Mr.

ay.

H. A. Davis was called and did
not respond.

F. S. Collins was called and did
not respond.

R. L. West, being duly sworn by
the court, and examined on his voir
dire, testified as follows:

Questions by the court:

—You are a householder or a
freholder in Rhea county?

A—Yes, sir.

Q-—Are you related by blood or
marriage to Walter White, the
prosecutor, or John T. Scopes, the
defendant?

A—No, sir.

Q-—Have you formed or ex-
pressed an opinion as to the guilt
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or innocence of the defendant?

A-—No, sir.,

Q—Have you any
prejudice either way?

A—Well, I don’t know
have.

Q—Well, could you go into the
jury box and be perfectly fair to
both sides and try the case wholly
on the law and the evidence?

A—Yes, sir.

Court—Competent juror.

Questons by Mr. McKenzie:

Q—What church are you a mem-
ber of?

A—Baptist.

Mr. McKenzie—Pass him to you,
Colonel.

Questions by Mr. Darrow:

Q—You are a Baptist.

A—Yes, sir.

(Q—How long have you been a
Baptist?

A—About. eighteen years.

Q—Were you a member of the
church before?

A-—No, sir.

Q—Do you go pretty regularly?

A—Well, I haven’t—I haven’t
been for a little while. I used to
go pretty regularly.

Q—Have an automobile?

A—No, sir.

Q—Well, you are a farmer?

A—Yes, sir.

Q—Always been a farmer?

A—DMost of the time; yes, sir.

Q—Ever work at anything else?

A—Yes, sir.

O—What?

A—Carpenter trade.

Q—Where abouts?

A—I worked in Ohio.

Q—How long did you work there?

A—T worked about three years.

Q—Belong to the union?

A—Yes, sir.

Q—Then you came to Dayton,
Tenn.?

A—Hear this—I don’t live in Day-
ton.

Q—Well, you think you could be
a fair juror here?

A—Yes, sir—I don’t know.

Q—Heard much about the case?

A—Well, I have heard_ a right
smart about it; yes, a little all
around.

leaning or

that I

Q—Heard much about evolution.

A—Not until this came up-—not
very much.

O—Never knew aboul it until this?

A—Well, nothing to amount to
anything.
.t?Q—Have you read any books on
i

A—No, sir.

Q—Ever listened to any speeches?

A—No, sir.

Q—Ever hear your minister make
any speeches?

A—Well, no, I don’t think so.

Q—On evolution?

A—No, sir.

Q—If he did, you would probably
make up your mind for yourself,
wouldn’t you? .

A—Yes, sir.

Q—You don’t pretend to know
much about it?

A—No, sir.

Q—And you haven’t any opinion
that you call an opinion, have you?

A—Oh, I don’t know whether I
could say I don’t have any opinion
about it or not—not at all.

Q—Well, you don’t think it is
worth much, do you?

A-—The opinion?

Q—On evolution?

A—Well, I don’t know about that.

Q—Where did you get it?

A—Well, the opinion I have—you
mean whether it is true or untrue?

Q—Yes.

A—Why, nothing more than only
just rumors of what I have heard
talk and the newspapers.

Q—Do you think that gave you an
opinion of whether evolution is true
or not?

A—No, I couldn’t say that it did.

Q—You do know that it s quite
an interesting question, don’t you?

A—Well, I don’t know about that.
I don’t know just what it is.

Q—Well, do you think it is a ques-
tion upon which you could form
an intelligent opinion without some
study?

A—Yes, sir; I think so. .

Q—You think you could form it
without any study.

A—Well, I don’t know about not
studying it. I thnk I would have to

study something about it or know
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samething about it, or hear some-
thing abount it.

Q—No vou think vou have heard
or stodied enough about it to know
or have an opinion of any values on
it?

A—No, I haven’t.

Q—That is, if evelution was of
any imnortance in the case. you
would want to learn the truth of
the case the best you could about
it, wonldn’t yvou?

A—Why, sure.

O0—Your mind would he open for
anvthing you could receive?

A—Yes,

Q—And just as much open to one
side or the other?

A—Yes. .

Q—Yon haven’t any desire to be
wrong or not to learn just what the
troth is?

A—To bhe right.

0—You want to know what the
troth is? There are lots of things
that may he important that we don’t
any of us study enough to form an
infellizent oninion, I suppose, and
this is one of the things that you
have regarded in that way?

A—Yes, sir. .

Q—Have you been quite a Bible
reader?

A—Well, I have read the Bible
some, not so awful much—I have
read it some.

Q—Have you read it to find out
whether there is any confliect be-
tween the Bible and evolution?

A—No, I never reached that point;
I don’t know as I have. I don’t
know whether T am just following
up what you mean.

Q—All right, T will make it plain-

er. I know you will tell me, if you
have—you haven’t any opinion that
you yourself think of any value on
evolution?

A—No, sir.

Q—I don’t mean casual opinion
like a man may form on a thing
without any study, but I mean some-
thing that is substantial and amounts
to something—you haven’t any such
opinion?

A—No, sir.

Q—You haven’t any opinion as to
whether evolution as you under-

stood it would be contrary to the
Bible, if you have studied the Bible
carefully or not, have you?

A—Well, I have a slight opinion
on that line, but not—I don’t know
—1I couldn’t say whether—as I al-
ready have told you, I don’t under-
stand what is meant by evolution,
or really what—I don’t know just
exactly what your idea is.

Q—Have you paid any special at-
tention to what the Bible says about
how man came? )

A—Yes, sir, I have.

Q—Is that from your reading or
what you heard? ’

A—From my reading.

Q—Well, what is your judgment
as to whether you would be a fair
and impartial juror in this case and
can decide it without any opinions
or bias?

A—Yes, sir.
(Q—VYou think you can?
A—Yes, sir.

Q—DNid you ever read much about
the Bible and how it came into
being, outside of the Bible itself—
did you ever read much about that?

A—Let’s see that question,

Q—Did you ever read much about
the Bible outside the Bible itself?

A—Well, yes, I have read some-
thing.

Q—Ever made any study of it out-
side the reading of the book—out-
side of the Bible?

A—What do you mean?

(Q—Read what people ‘have writ-
ten about it—it’s history and all
that?

A—Yes, I have read some—books,
you mean, on the Bible?

Q—VYes.

A—Yes, I have read some few;
not much though—very little.

Q—And do you think you have
no fixed opinion as to whether evo-
lution is contrary to the Bible?

A—Well, I don’t know whether I
could say that or not.

Q—You mean you don’t know
whether it is contrary or not?

A—Yes, sir, that is what I mean.

Q—What I am getting at—have
you any opinion on the subject or
are yvou ready for argument—open
for it?

A—I am open for it.
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Q—You are a man who wants to
find out the truth?

A—1I certainly do.

Q—And want to do right and
would not be influenced by any
consideration outside of getting at
what the truth is?

A—No, sir.

Q—If you are a juror here and
the question of evolution is put up
to you, would you try to find out
whether evolution is true amongst
other things, won’t you?

A—Yes, sir.

Q—At this time you have no
prejudice against Mr, Scopes?

A—No, sir.

Q—No desire to convict him?

Gen. Stewart—What was
question, Colonel?

Court—Whether he had any de-
sire to convict him. He said he had
no prejudice against him and no de-
sire to convict him.

Mr. Darrow—Desire, I said.

Mr. Stewart—We want to except
to that question unless he makes it
explicit.

Court—The witness says he has
none.

Venireman West—If I understand
the question, I am not disposed to
convict him unless he is guilty—
the truth is what I am for.

Mr. Darrow—The question was
perfectly competent.

Court—I am allowing you to go
right on.

Q—You understand that he is
presumed to be innocent don’t you,
in this case?

A—Yes, sir.

Q—And every presumption goes
to his innocence—every doubt goes
to his 1nn0cence—every reasonable
doubt you entertain, and if you hear
no evidence you would acquit him
of course?

A—Yes, sir.

Q—He is presumed to be inno-
cent like everybody else in court
and you have no desire to find him
guilty ?

A—No, sir, if he is not guilty.

Q—You have no desire to find
him guilty?

Gen. Stewart—I except to his ar-
guing with the prospective juror.
I don’t think he has a right to do

that

that and deliver a lecture to him on
what he should do or not do.
Q—What do you say—whether
you are accepted or not—you know,
bekore you can convict hlm——con—

he is guilty beyond a reasonable
doubt?

A—Yes, sir.

Q—And you would not convict
anybody unless the evidence con-
vinced you that he was guilty be-
yond a reasonable doubt?

A—No, sir, according to the law
and the evidence.

Mr. Darrow—We will take him.
- W. P. Ferguson, examined on the
voir dire, being duly sworn and
examined, testified:

Questions by the court:

(Q—Are you a householder and
freeholder in this county?

A—Freeholder.

Q—Are you related by blood or
marriage to Walter White, the
prosecutor, or John T. Scopes, the
defendant?

A—No, sir. :

Q—Have you formed or ex-
pressed an opinion as to the guilt
or innocence of the defendant in
this case?

A—1] cannot say that I have,

Q—You say you cannot say that
you have?

A—No, sir.

Q—Have you heard any of the
evidence, Mr. Ferguson?

A—I do not remember that I have
heard the evidence, just what I saw
in the papers.

Q—Just what you have read?

A-—Yes,

Q-—You do not know whether it
was true or not?

A-—No, sir.

Q—Now, have you definitely
made up your mind in any way, at
any time, Mr. Ferguson, as to
whether he is guilty or not guilty?

A—Well, sir, I could not say.

Q—You mean you cannot say that
you have?

A—No, sir.

Q—Have you any ﬁxed opinion,
now? Any definite opinion now that
he is guilty or not guilty?

A—No, sir,
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Q—Could you go in the jury box,
Mr. Ferguson, and try the case
wholly on the law and the evidence,
disregarding anything you have
heard or know about it?

A—1I think I could, yes, sir.

Q—You can go in there and free
from any leaning or bias before you
hear any proof, without any lean-
ing in either way?

A—1] think so.

The Court—I think you could.
He seems to be competent.

Mr. McKenzie—Pass him to you,
Colonel.

Examination by Col. Darrow:

Q—Where do you live?

A—1T live in this county.

Q—Where?

A—Tlive out in the Third district
in this county.

Q—How far from Dayton?

A—Two and a half miles.

Q—A farmer?

A—Yes, sir.

Q—Own a farm and run it your-
self?

A—Yes, sir.

Q—Has that been your business
for a long time?

A—All my life.

Q—Are you a member of the
church?

A—Yes, sir,
Q—Baptist?
A—Yes, sir.

Q—And you have been a Baptist
far a long time?

A—Yes, sir,

Q—A pretty regular church at-
tendant?

A—Constant.

Q—Sir?

A—Yes, sir,

Q—Go every Sunday?

A-—Not every Sunday.

The Court—Talk louder, please.

A—Not every Sunday.

Q—Do you read much?

A-—Yes, sir, a right smart.

Q—What do you read, books?

A—Well, mostly, no I read the
Bible some. I read newspapers.

The Court—Louder. They com-
plain they cannot hear you.

A—My voice there seems to be
something the matter. Yes, my
voice, I read the Bible some, news-

papers mostly. I don’t read much

books.

Q—Magazines?

A—Well, some.

Q—Did you ever read about evo-
lution?

A—Well, nothing only just what I
have seen in the papers.

Q—What papers do you take?

A—Well, T am taking the Tri-
‘Weekly Constitution, an Atlanta
paper, now, I have taken the Chat-
tanooga News, I am not taking it
now,

Q—Any church papers?

A—Not now, I have taken the
Baptist Reflector, but not now,

Q—Ever hear anybody talk on
evolution?

A—Yes, sir; some.

Q—Who have you heard?

A—Well, it has been general talk,
since this case came up.

Q—Ever hear anybody lecture
on it?

A—No, sir.
't?Q—Hear any preachers talk about
i

A—Yes, sir; some.

Q—In church?

A—Yes, sir.

Q—Your preacher?

A—Yes, sir. Yes.

Q—Do you think he is an author-
ity on evolution; do you? .

A—Well, I don’t dispute it at all,
anything he said, no.
b (%—He talked against it, didn’t

e

A—Well, I think so, yes, sir.

Q—Well, you know he is against
it, don’t you, are you against it too?

A—Well, if evolution is what I
have heard, I would have to say I

am., .

Q—What you have heard from
the preacher?

A—Well, preachers and -others,
just talking.

(Q—You are against evolution as
you understand evolution?

A—Yes, sir.

Q—And you think it is against the
Bible?

A—1 think so.

Q—You have that opinion now?
it A—That is the way I understand
it.
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Q—It would take evidence to
change it?

A—Yes, sir.

?Q——A good deal of it, would not
it
A—Well, I suppose it would.

Mr. Darrow—Challenge him for
cause.
Mr. Stewart—Challenge for cause.
The Court—Let me ask him? Yes.
Q—Would that opinion of evolu-
tion have any weight wth you in
determining whether or not this de-
fendant is guilty or innocent?
A—No, sir.
Q—It would not?
A—No sir.
. The Court—I do not want to pre-

judge a question that I may have to
pass on tomorrow. I believe I will
excuse Mr. Ferguson.

Mr. Stewart—We except to that, if
the court please.

The Court—I want to hear you on
that, before I pass on it, it looks
like it is up to them.

Mr. Stewart—We have some au-
thorities we will be glad to submit
to the court. Of course, if your
honor is to excuse a man, we will
not do that.

The Court—That is the very ques-
tion you are to argue before me to-
morrow. I take it, at great length.

Mr. Stewart—No, sir, a different
matter. Of course, if a man is sub-
ject to a challenge by the defendant
because he believes the Bible con-
flicts with the theory of evolution
as he understands it, if that gives
them, a ground to challenge for
cause, then, for the converse reason
the state would have ground to chal-
lenge for cause and the result would
be everybody on earth who could be
brought here, would be challenged.

The Court—Let me see, the
statute says it shall be unlawful to
teach any theory that conflicts with
the. story of the Divine creation of
man, as taught by the Bible.

Mr. Stewart—Yes, the result is,
the defense will challenge every
man who does not believe in evolu-
tion, if the court’s ruling is correct.
That would given the state the right
to challenge every man who does
believe in the theory of evolution;
we would have the same right to

challenge that the defense would.
The result is, everybody who was
capable of having an opinion at all,
would be subject to challenge by
one side or the other,

Mr. Darrow—I think, your honor,
that statement is hardly correct. If
you can find one that believes in it
we will promptly challenge him.

J. S. Wright, being duly sworn
and examined on the voir dire
testified:

Examination by the court:

(Q—Are you a householder or free-
holder of this county?

A—Yes, sir.

Q—Are vyou related to Walter
White, the prosecutor, or John T.
Scopes, the defendant?

A—No, sir.

Q—Have you formed or express-
ed an opinion as to the guilt or in-
nocence of this defendant?

A—No, sir.

(Q—You have no opinion as to the
guilt or innocence, at all, Mr. Wrght?

A—No, sir.

Q—You have heard of the case?

A—Yes, sir,

(G—You have not heard any of
the proof?

A-—No, sir.

()—Have no bias or leaning cither
way?
A—No, sir.

11(‘%—-Have not studied evolution at
all?

A—No, sir.

Q—So you have no opinion in
any way about it?

A—No, sir,

The Court—Competent.

Mr. McKenzie—What church do
you belong to, Mr. Wright?

A—DBelong to the Baptist.

Mr. McKenzie—Pass him to you,
Colonel.

Examination by Col. Darrow:

Q—You are a farmer?

A—Yes, sir.

Q—Live near here?

A-—No, sir; live at Spring City.

Q—How far away is Spring City,
five miles about?

A—Yes, sir; about sixteen.

Q—Have a farm of your own?

A—Yes, sir.

Q—You live in this county most
of your life, I presume, or all of it?
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A-—Most all my life.

Q-—How long have you been a
Baptist?

A—Sir?

Q—How long have you been a
Baptist?

A—About eight years.

Q—You are a regular attendant?

A—Yes, sir.

Q—On church, I mean?

A—I attend church.

Q-—Have you ever belonged to
any other before that?

A—No, sir.

Q-—You told the court you did not
know much about evolution; that is
correct, I suppose, never paid much
attention to it?

A—No, sir.

Q—You are a Baptist, did you
ever hear your preacher say any-
thing about evolution?

A—Well, I do not believe T have
heard the preacher where I belong
at say anything about it.

Q—If you did hear your preacher
speak about it, you would stiil think
you had a right to use your own
judgment on the question, regard-
less of your preacher?

A—Sure, I would.

Q—You would make up your
mind for yourself, would you?

A—What is that?

Q—You would still make up your
own mind for yourself.

A—Yes, sir; sure.

(Q—You have not any opinion one
way or the other as to whether evo-
lution is correct docirine or not, or
a correct theory?

A—I do not know that I have
ever read any or studied any.

(Q—And you would not form an
opinion on a subject without some
study.

A—No, sir.

Q—Did you ever hear anybody
talk about it?

A-Yes, sir; I have heard it talked
about.

Q—Lately?

A—Yes, sir.

Q—Since this case came up?

A—Yes, sir.

Q—But, you have not given
enough attention to it yet to form
an opinion?

A—Well, no, I have not,

Q—Have you heard both sides

-talk about it?

A—Well, yes, I have heard it
talked from both sides.

Q—Have you been much of a bible
reader?

A—Yes, I read the Bible.

. Q—Have you not formed any opin-
ion as to whether evolution is in
conflict with the Bible or not?

" A—1T never did read anything about
it.
Q—And if evolution should cut
any figure in this case you would
try to find out, amongst other ques-
tions, whether it was true, whether
it should be taught, and make up
your mind on those points yourself,
so far as your opinion goes?

A—Yes, sir.

Q—You know perfectly well
whether you can give this defendant
a perfectly fair trial, don’t you?

- A—1 think I could.

Q—Are you sure of it? You would
not sit in the jury box if you did not
think you could?

A—TI do not think I would.

Q—You will give him a fair trial?

A—Yes, I think I could.

Q—You won’t care what anybody
else thinks if you are a juror, you
will do. what you think is right?

A—Yes, sir.

The Court—Take him, Colonel?

Darrow Asks First Juror if He is a
Church Member.

Col. Darrow—Judge, there is one,
the first juror, I did not ask the ques-
tion as to whether he belongs to a
church. I will not challenge him,
but I would like to ask him.

The Court—Do you take this man?

Col. Darrow—Yes, sir.

W. F. Roberson, the first puror,
recalled, testified:

Col. Darrow—Are you a member
of the church?

A—No, sir.

Col. Darrow~-That is all.

Court—That makes the jury. Now,
did you want to read your indict-
ment, Mr. Attorney-General, and
have the jury sworn tonight? ‘

Gen. Stewart—Your honor, it has
been discussed here that perhaps an
adjournment to Monday would  be -
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asked by the defense, and not seri-
ously objected to by the state,

Court—Let me ask a question. Is
there some preliminary matter to be
threshed out before the court?

Gen. Stewart—Yes. there will in
all probability be. That is the mat-
ter with reference to the competency
of evidence that will be introduced
by the bringing here of these scien-
tists, that was mentioned this morn-
ing. .

Court—Might not it be better for
me fo hear you in the morning so
they will have the advantage over
Sunday to arrange for witnesses or
not?

Gen. Stewart—I take it that they
can get them here on short call.
That is wholly immaterial to me.

Mr. Neal—May it please your hon-

or that is a matter that is very

serious to the defense. The defense
would like tomorrow, we would
like extremely the opportunity of
having a consultation and confer-
ence.

The Court—Is the state insisting
on court tomorrow?

Gen. Stewart—Your honor, we
realize these gentlemen have not had
an opportunity to confer very much
together. While I would prefer to
go right on with the trial and get
the matter disposed of, we think we
understand their position, and want
to be courteous to them, and do not
seriously object to it, that is the
opinion of all of us.

The Court—In other words, you
agree to it?

Gen, Stewart—Yes, your honor, if
you see fit.

The Court—What do you say, Col-
onel?

Col. Darrow—We in the time have
not had a chance to be together and
take up the different subjects, as we
are from the different cities.

The Court—Would you rather pre-
sent the legal questions to the court
Monday morning instead of Satur-
day?

Col. Darrow—We would like to do
that. :

Gen. Stewart—Tomorrow is Satur-
day, the last day of the week.

Mr. Hicks—I believe if we could

get together and discuss the mat-
ters, we would be able to eliminate
matters in that way, and could save
time.

The Court—I believe you could
save time.

Mr. Hicks—I think so.

Gen. Stewart—Your Honor, I pre-
fer that they not be sworn and the
indictment read until Monday morn- .
ing. If the jury is sworn, if any of
the jury got sick, or something hap-
nened, I think it might be better to
leave it open. It makes no particu-
lar difference, except it affects. the
record.

The Court—Whether sworn or un-
sworn, gentlemen of the jury, you
have been selected here as the jur-
ors to fry the issues in this case and
it would be highly improper for any
of you gentlemen to talk to any per-
son about the facts of this case, or
allow any person to talk in your
presence about the facts of the case,
and if any person or persons want
to begin a discussion in vour pres-
ence about these issues, it is your
giuty to say to them you are on the
jury. You have to pass on the issues
and it is not proper for them to dis-
cuss the issues in your presence. If
they persist in such conduct report
to me and I will deal with them as
the law directs.

You gentlemen will not be kept
together in a case of this character.
I prefer that you gentlemen not at-
tend any meeting or any debate or
any service where these issues would
probably be discussed by any per-
son. What I want you to do is to
keep your minds open and free from
anything that might prejudice your
opinion or your minds in any man-
ner, so you can take up and try these
issues absolutely without prejudice
or bias, and try the case solely upon
the law and the evidence. So, I
give you that instruction.

Darrow Insists on Jury Being Sworn.

Col. Darrow—I want to insist on
their being sworn, tonight! this jury
has been accepted by both sides,
they are under no obligation as jur-
ors until they are sworn. I think it
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is their duty to be sworn and ac-
cepted.

Gen. Stewart—Of course, when
they are sworn, they are only sworn
to truly try the issues of the case.
That is all the oath covers.

Mr. Darrow—But, it means jeo-
pardy.

Gen. Stewart—I see, but they are
only sworn to well and truly try the
issues, that covers more than that;
suppose one juror becomes sick in
the morning, have to select a man
to take his place Monday.

Mr. Darrow—I will let you sweat
about it.

Mr. Stewart—We would have to
enter a mistrial, is all there is to it.

Mr. Neal—What we want is to put
the man in jeopardy.

The Court—Let me state to you
gentlemen, lawyers who are not
familiar with our practice. Before
the jury is sworn, the issues are
made up, and in making up the is-
sues, I would expect you both to
outline your theories in an opening
statement. That would take some
. thirty minutes, now, to read the in-
dictment and have the opening
statements from both sides. That

would make a little late adjourn-
ment. .

Mr. Darrow—May I save the rec-
ord? I presume you are entirely
right, but may I make my request
to have them sworn?

The Court—Yes, let the record
show that,

Mr. Darrow—You understand I do
not know.

The Court—Yes, I am giving you
the benefit of all the information I
can.

Mr. Darrow—Yes, sir.

The Court—Gentlemen, you will
heed my instructions, I am sure.
Now, by agreement of counsel for
both sides, I rather think we will
have to let the court go over until
Monday merning. They think they
can save time. All the other jur-
ors that have been here will be dis-
charged, except the twelve gentle-
men. [ can appreciate these issues
are profound and the lawyers are
in need and entitled to have oppor-
tunity to make such investigation as
they see proper.

Court thereupon adjourned until
?ggéclock Monday morning, July 13,
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CHAPTER 1II.

SECOND DAY’S PBOCEEDINGS—MONDAY
JULY 13, 1925.

Court opened with prayer by the
Rev. Moffett. Oh, God, our Father,
Thou Who are the creator of the
heaven and the earth and the sea
and all that is in them. Thou Who
are the preserver and controller of
all things, Thou who wilt bring out
all things to Thy glory in the end,
we thank Thee this morning that
Thou doest not only fill the heavens,
but Thou doest also fill the earth.
We pray Thy blessings upon this
Court - this morning. We pray
that Thy blessings might guide
the presiding judge, that he may
give wise decisions in his con-
duct of this case. We pray that
Thou would bless the jury, each
member of it, as they shall hear and
receive testimony, that they may be
able to receive it and make a de-
cision according to the law and
the evidence in the case. We pray
Thee, our Father, that Thou would
bless the lawyers on each side of
this case, that each one of them
singly and individually shall have
nothing before their minds, but
each one shall do his duty that jus-
tice may be done. We pray Thee
that Thou wouldst bless the princi-
ples in this case, that Thou wouldst
bless those in the court and those
on the outside to the ends of the

earth. Bless these newspaper men
. as they take reports and interpret
the facts throughout the world. Our
Father, we pray Thee that Thy
blessings may so overshadow and
that Thy spirit may so direct and
that Thy spirit may so guide and
that the highest ideals of justice
and righteousness and truth may
prevail in this court in its decision
for the good of men and for Thy
glory, we ask in the name of our
Lord and Saviour, Jesus Christ.
Amen,

Jurors Called.
_ffThe Court—Open court, Mr. Sher-
iff.

Mr. Sheriff—We will have to have
order_in the courtroom. Call the
jury Mr. Clerk. Answer to your
name, gentlemen. (List of jurors
was thereupon called.)

The following corrections were
made by the jurors as to their sev-

eral initials.
oy . G. Day, R. F. West, J W Ri-

The Court—The jury is all res-
ent. Are you ready to procee Mr
Attorney-General?

Gen. Stewart—Is the defendent
present?

Mr, Neal—Yes, sir.

Mr. Neal—Before the jury is
sworn we want to call attention to
our motion  to dismiss and quash
}i};ed indictment which has been

ed.

The Court—I think, Dr, Neal, that
the indictent should be read first
and then when I call on you to plead
you-may present your motion. Are
you ready to read the indictment
General?

Gen., Stewart—Your honor, we
want to interrogate one of the jur-
Ors.

The Court—Very well, which
one?

Gen. Stewart—Mr. Gentry, Prof.
Gentry.

The Court—You want the rest of
the jury to retire?

Gen, Stewart-—Yes, sir.

The Court—Mr. Sheriff, take the
jury please sir, for the present, ex-
cept Mr. Gentry. Let’s have order
in the courtroom. Where is my -
policeman that had the gavel here
the other day?

Spectator-—Right over there.

Judge Demands Order.

The Court—Come over here, Mr.
Rice, I wish you would keep order



46 TENNESSEE EVOLUTION TRIAL

please and_if they don’t do what
vou say I will put them out
Gentlemen, we cannot proceced in
the courtroom, as many people as
there are without absolute order, so
if any person persists in being dis-
orderly in the courtroom they will
be removed from the courtroom by
the officers. I give you warning and
I hone voun will take this warning
and heed it and that no person has
to be removed from the courtroom.
You want to ask Mr. Gentry some
questions?

Mr. Darrow—Just a minute. We
want to obiect. The juror has been
passed and accepted and we want
to object to any further interroga-
tion.

The Court—The juror has not
heen sworn and I think either side
has a right to interrogate any juror
thev see proper.

Mr. Darrow—We want to save
our excention.

Gen. Stewart—This interrogation,
of course, is no reflection on Prof.
Gentry.

The Court—You might state why
yon make this inquirv,

Gen. Stewart—The reason we
make it—we make this inquiry to
Adefinitely determine as to Mr,
Gentry’s expression of opinion. Tt
has come to our ears that he had
nerhaps exnressed an opinion and
I just wanted to interrogate him
about that.

The Court—An opirion as to th€
guilt or innocence of the defend-
ant?

Gen. Stewart—VYes, sir.

Mr. Darrow—We want to save
our objection anyway.

The Court—Yes, sir, that will be
overruled.

Stewart Questions Juror.

Gen. Stewart—Have you made
any expression of opinion as to
the guilt or innocence of Scopes?

Mr. Gentry—I don’t know any-
thing about it only what I have
read in the papers, not a thing.

Gen. Stewart—Did you make the
statement at any time that Mr.
Scones ought not to be convicted?

Mr. Gentry—No, I don’t know

that T did. 1 don’t remember a
thing about it.

Gen. Stewart—You have nothing
in mind now?

Mr. Gentry—No, sir, not a thing
in the world.

Gen. Stewart—There is no reason
why you would not be willing
and could not hear the evidence in
this case and return your verdict
on the evidence alone?

Mr. Gentry—Not a thing.

Gen. Stewart—That is all we
care to ask. We just wanted to
verify the report we heard.

The Court—Do you want to
interrogate the juror, colonel?

Mr. Darrow—No, sir.

Gen. Stewart—There is no re-
flection on him at all.

The Court—Mr. Gentry, you have
an absolutely open mind, no prej-
udice or leaning or bias either way?

Mr. Gentry—I haven’t any.

The Court—None at all.

Mr. Gentry—No, sir.

The Court—And can try the case
wholly upon the law and the evi-
dence?

Mr. Gentry—YVYes, sir.

The Court—ILet the
brought back please.

The Court—Let the jury come in.
I don’t like for the jury to come in
under the ropes, Mr. Sheriff, but
come over the ropes.

Mr. Attorney-General,
ready to proceed?

Gen. Stewart—Yes, your honor.

The Court—Very well, sir, Pre-
pare the indictment.

Gen. Stewart—Mr. Clerk, give me
the indictment, please, sir. One of
the jurors is not in.

A Voice—He will be in in just a
minute.

The Court—One of the jurors is
not in,

A Voice—He will be in in just a
minute.

The Court—You may read the in-
dictment, gentlemen.

Gen. Stewart—State of Tennessee,
County of—

The Court—Wait a minute. Is
the other juror in?

Gen. Stewart—No, sir.

. The Court—Who is the other
juror?

jury be

are you
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A Voice—Riley. He will be in
in just a minute.

Mr. Darrow—The jury has not
been sworn either?

The Court—No. We make out
the issues before we swear the
jury.

Mr. Darrow—WIill your honor ex-
plain the procedure of this court?
I am not familiar with it.

The Court—We make up the is-
sues and then swear the jury to try
the issues as joined, as joined.

Mr. Darrow—You don’t mean by
a statement on both sides?

The Court—No, sir. I mean b
the reading of the indictment, an
your plea.

Mr. Darrow—I understood it was
a little different the other day.

The Court—Yes.

Gen. Stewart—Your honor, the
defense has notified us of the filing
of a motion to quash. Before read-
ing the indictment we want to say
that we want that properly dis-
posed of.

The Court—Wouldn’t that come
when I call upon them to plead,
Mr. Stewart, or not? I can proceed
either way.

Gen. Stewart—The practice has
been to dispose of that even before
the jury is sworn.

The Court—I mean to dispose of
that before the jury is sworn.

Gen. Stewart—OQOur practice has
been to dispose of that even before
the jury was empaneled.

The Court—Suppose you read the
indictment first?

o

Indictment Read.

Gen. Stewart (Reading)—
State of Tennessee,
County of Rhea.
Circuit Court,
July Special Term, 1925.

The grand jurors for the state
aforesaid, being duly summoned,
elected, empaneled, sworn, and
charged to inquire for the body of
the county aforesaid, upon their
oaths present:

That John Thomas Scopes, here-
tofore on the 24th day of April,
1925, in the county aforesaid, then
and there, unlawfully did wilfully
teach in the public schools of

Rhea county, Tennessee, which
said public schools are supported
in part and in whole by the pub-
lic school fund of the state, a cer-
tain theory and theories that deny
the story of the divine creation of
man as taught in the Bible, and did
teach instead thereof that man has
descended from a lower order of
animals, he, the said John Thomas
Scopes, being at the time, or prior
thereto, a teacher in the public
schools of Rhea county, Tennessee,
aforesaid, against the peace and dig-
nity of the state.
A. T. STEWART,

Attornev-General

EaR AR N ILTN Sa® to3 110 i Y N

The Court-—What is your plea,

gentlemen?
Mr. Neal-—-May it please your
honor. We make a motion to quash

the indictment, and we would like
simply to present the motion, pos-
sibly read it, and then with a very
brief explanation, if any, ask your
honor to reserve judgment on that
until later in the trial.

Gen. Stewart—That would not be
the practice at all. We would in-
sist on the disposition of the motion
before we proceed at all.

The Court—Under the practice,
if they insist upon it, I would have
to pass upon your motion before
I go further,

Mr. Neal-—-We want to get it in
the record, with the reading and a
brief statement.

The Court—I will hear your mo-
tion.

Mr. Neal—Where is your motion?
Have you it, general, over there?

Gen. Stewart (Handing document
to counsel)—

Defendant Moves to Quash.

The defendant moves the court
to quash the indictment in this case
for the following reasons:

First—(a) Because the act which
is the basis of the indictment, and
which the defendant is charged
with violating is unconstitutional
and void in that it violates Sec. 17,
Article II of the constitution of
Tennessee.

Sec. 17. Origin and frame of bills.
Bills may originate in either house,
but may be amended, altered or re-
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jected by the other. No bill shall
become a law which embraces
more than one subject, that subject
to be expressed in the title. All acts
which repeal, revive or amend
former laws shall recite in their cap-
tion, or otherwise, the title or sub-
stance of the law repealed, revived
or amended.

(b) In that it violates Sec. 12,
Article XI of the constitution of
Tennessee :

Sec. 12. Education to be cherish-
ed; common school fund, poll tax,
whites and negroes, colleges, etc.,
rights of—knowledge, learning and
virtue being essential to the preser-
vation of republican institutions,
and the diffusion of the opportuni-
ties and advantages of education
throughout the different portions of
the state, being highly conducive to
the promotion of this end, it shall
be the duty of the general assembly
in all future periods of the govern-
ment to cherish literature and
science. And the funds called the
common school fund and all the
Jands and proceeds thereof, divi-
dends, stocks and other property of
every description whatever, hereto-
fore by law appropriated by the
general assembly of this state for
the use of common schools, and all
such as shall hereafter be appro-
priated shall remain a perpetual
fund, the principal of which shall
never be diminished by legislative
appropriations; and the interest
thereof shall be inviolably appro-
priated to the support and en-
couragement of common schools
throughout the state, and for the
equal benefit of all the people there-
of; and no law shall be made auth-
orizing said fund or any part
thereof to be diverted to any other
use than the support and encourage-
ment of common schools. The state
taxes derived hereafter from polls
shall be appropriated to educational
purposes, in such manner as  the
general assembly shall from time to
time direct by law. No school
established or aided under this sec-
tion shall allow white and negro
children to be received as scholars
together in the same school. The
above provisions shall not prevent

the legislature from carrying into
effect any laws that have been passed
in favor of the colleges, universities
or academies, or from authorizing
heirs or distributees to receive and
enjoy escheated property under such
laws as may be passed from time to
time.

(c) In that it violates Sec. 18, Ar-
ticle II of the constitution of the
state of Tennessee:

Sec. 18. Of the passage of bills.
Every bill shall be read once on
three different days, and be passed
each time in the house where it orig-
inated, before transmission to the
other. No bill shall become a law
until it shall have been read and
passed, on three different days in
each house, and shall have received,
on its final passage, in each house,
the assent of a majority of all the
members to which that house shall
be entitled under this constitution;
and shall have been signed by the
respective speakers in open session,
the fact of such signing to be noted
on the journal; and shall have re-
ceived the approval of the governor,
or shall have been otherwise passed
under the provisions of this constitu-
tion. '

(d) In that it violates Sec. 3, Ar-
ticle I of the constitution of Ten-
nessee:

Sec. 3. Right of Worship Free—
That all men have a natural and in-
defeasible right to worship Almighty
God according to the dictates of his
own conscience; that no man can of
right, be compelled to attend, erect
or support any place of worship, or
to maintain any minister against his
consent; that no human authority
can, in any case whatever, control or
interfere with the rights of con-
science; and that no preference shall
ever be given, by law, to any religi-
ous establishment or mode of wqr-
ship.

(e) In that it violates Section 19,
Article T of the constitution of Ten-
nessee:

Sec. 19. Printing presses free;
freedom of speech, etc.,, secured.
That the printing presses shall be
free to every person to examine the
proceedings of the legislature, or of -
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any branch or officer of the govern-
ment, and no law shall ever be made
to restrain the right thereof.

The free communication of
thoughts and opinions is one of the
invaluable rights of man, and every
citizen may freely speak, write and

iect haing roenan
print on any S’\lhjeCL, Deing responsi-

ble for the abuse of that liberty, But
in the prosecutions for the publica-
tions of papers investigating the of-
ficial conduct of officers, or men in
public capacity, and the truth there-
of, may be given in evidence; and in
all indictments for libel the jury
shall have the right to determine the
law and the facts under the direction
of the court, as in other crimnal
cases.

(f) In that it violates Section 8§,
Article I of the constitution of Ten-
nessee:

Sec. 8. No man can be disturbed
but by law. That no man shall be
taken or imprisoned, or disseized of
his freehold, liberties, or privileges,
or outlawed, or exiled, or in any
manner destroyed or deprived of his
life, liberty or property but by the
judgment of his peers or the law of
the land.

(g) In that the act and the in-
dictment and the proceedings herein
are violative of Section 9, Article I of
the constitution of Tennessee:

Sec. 9. Rights of the accused in
criminal prosecutions. That in all
criminal prosecutions, the accused
hath the right to be heard by himself
and his counsel; to demand the na-
ture and cause of the accusation
against him, and have a copy thereof,
to meet the witnesses face to face, to
have compulsory process for obtain-
ing witnesses in his favor, and in
prosecutions by indictment or pre-
sentment, a speedy public rial, by an
impartial jury of the county in which
the crime shall have been committed,
and shall not be compelled to give
evidence against himself.

(h) In that the act, prosecution
and proceedings herein violate Sec-
tion 14, Article I of the constitution
of Tennessee:

Sec. 14. Crimes punished by pre-
sentment, etc. That no person shall
be put to answer any crimnal charge

but by presentment, indictment or
impeachment.

(i) In that the act violates Section
8, Article II of the constitution of
Tennessee:

Sec. 8. General laws only to be
passed; corporations only to be pro-
vided for by general laws. The legis-
lature shall have no power to sus-
pend any general law for the benefit
of any particular individual, nor to
pass any law for the benefit of in-
any law granting to any individual
dividuals, inconsistent with the gen-
eral laws of the land; nor to pass
any law granting to any individual
or individuals rights, privileges, im-
munities or exemptions other than
such as may be, by the same law, ex-
tended to any member of the com-
munity who may be able to bring
himself within the provisions of such
law. No corporation shall be cre-
ated, or its powers increased or di-
minished by special laws; but the
general assembly shall provide gen-
eral laws, for the organization of
all corporations hereafter created,
which laws may, at any time, be
altered or repealed; and no such al-
teration or repeal shall interfere
with or divest rights which have be-
come vested.

(j) In that the act violates Sec-
tion 2, Article II of the constitution
of Tennessee:

Sec. 2. No person to exercise
powers of more than one depart-
ment. No person or persons belong-
ing to one of these departments shall
exercise any of the powers properly
belonging to either of the others,
except in the cases herein directed or
permitted.

Second—(a) That- the indictment
is so vague as not to inform the de-
fendant of the nature and cause of
the accusation against him.

(b) That the statute upon which
the indictment is based is void for
indefiniteness and lack of certainty.

Third—(a) In that the act and
the indictment violate Section 1 of .
the Fourteenth amendment of the
constitution of the United States:
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Mentions Fourteenth Amendment of
U. S. Constitution.

Sec. 1. Art, XIV. All persons
born or naturalized in the United
States, and subject to the jurisdic-
tion thereof, are citizens of the
United States and of the state where-
in they reside. No state shall make
or enforce any law which shall
abridge the privileges or immunities
of citizens of the United States. Nor
shall any state deprive any person of
life, liberty or property, without due
process of law, nor deny to any per-
son within the jurisdiction the equal
protection of the laws.

Mr. Neal—Now, may it please
your honor, we would prefer to have
you reserve judgment, if the state
will permit and the argument in con-
nection with this question until the
whole case, the evidence will be of
enlightening character both to your
honor and the jury and our inten-
tion, unless the state insists, was
simply to read the indicment and
then allow it to remain—

Mr. Darrow—Read the motion.

Mr. Neal—I mean read the motion
and allow your honor to pass upon it
later we think the whole evidence
in the whole case will be enlighten-
ing, and I say particularly perhaps to
your honor, and your honor will be
in much better position to decide
these issues after our whole case
rather than hearing an argument this
morning, no matter how elaborate.

The Court—What course do you
want o pursue, Mr. Attorney-Gen-
eral?

Gen. Stewart—We want the matter
disposed of at this time, yes, sir.

Mr. Neal—As I understand, we
would have the right to make an ex-
planatory statement and then the
Attorney-General make his argument,
and we to make the final argument?

Gen. Stewart—Yes, that is right.

The Court—Yes, you would have
the right to open and close, take the
affirmative of the argument and state
your position.

Mr. Neal—The only thing we want
to understand is we have the right to
close the argument.

Mr. McKenzie—To open and close,

Mr. Neal-—May it please your
honor, I am simply going to run
through and explain our attitude or
view. One of my associate counsel
will make the final argument.

The Court—Yes.

Mr. Neal—May it please your
honor, it is useless for us to stress
right at the beginning hour, that
your honor has the power, not only
power but the duty, to pass on the
constitutional matters. A great deal
of misunderstanding exists in regard
to that matter. A great many people,
I think a great many lawyers, seem
to unconsciously have the under-
standing that the appelate courts
have that power alone, to pass on
the unconstitutionality of statutes;
but I am sure your honor is not de-
ceived in the matter. As was said
in the great case of Meador vs, Madi-
son, it is the very essence of judicial
functions to determine what the law
is, and to determine what the law is,
necessarily requires the determina-
tion of it constitutionality. I am
sure it is net necessary for us to
pause to explain to your honor, that
it is not only your power but your
sworn duty to support the constitu-
tion of the United States and of the
state of Tennessee.

The Court—It is not necessary to
argue that point.

Mr. Neal—So, while I do not ex-
pect to read all the motion, it is a
very brief explanation of our idea,
appealing to that particular section
of the constitution, naturally and
logically the first objection we make
to this statute, is to call attention to
that well known provision of
our constitution, at least well known
to Tennessee lawyers, in regard to
thei caption and the substance of the

ill,

I do not think I exaggerate, may
it please your honor, when I say
probably four-fifths of the law which
the Tennessee supreme court has
ultimately held unconstitutional, the
constitutionality has been based upon
this particular provision. They have
praised it highly. They have not
looked upon it as purely a techni-
cality, but looked upon it as a matter
which is very important, to hold the
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legislature’s hands. within the pro-
visions of this particular law. Now,
we will not take your honor’s time in
explaining why this provision, and
whv our courts have praised it so
highly. but it is there, and T am sure
your honor is familiar with it.

Now, coming to the anplication of
this narticular law. We will just
mention our contention in this re-
spect and not elaborate. The act
rommences. “An act inhibiting the
teaching of the evolution theory in
our universities., normals and all
other schools of Tennessee which are
sunrorted in whole or in part by
public school funds.” There is the
cantion  speaking of  evolution.
When we get to the body of the act:
“Be it enacted by the general assem-
blv of the state of Tennessee that it
will be unlawful for anv teacher in
any university, normal or other
school in Tennessee sunnorted in
whole or in part by public school
funds, to teach any theory” any
theory—not the theory. not the one
contemplated by the legislative mind
in the caption, but when we get to
the bodv of the act, which must be
responsive in every way to the cap-
tion, there is adversity of the act
which the act is attempting to make
a misdemeanor.

Passing from the first objection,
the second ohiection, in that it vio-
lates Section 13, Article II of the con-
stitution of Tennessee. 1 will not
read the part which is rather lengthy,
but only the particular provision we
have in mind, when we say this par-
ticular provision conflicts with the
statute:

“Knowledge, learning and virtue,
being essential to the preservation of
republican institutions, and the dif-
fusion of the opportunities and ad-
vantages of education throughout the
different portions of the state, being
highly conductive to the promotion
of this end, it shall be the duty of
the general assembly in all future
periods of this government. to cher-
ish literature and science.”

That fis, in this very part of the
constiuion is carried with its grant
of power, the mandatory duty tn
cherish science.

Now, may it nlease your honor,
we will have evidence, and now we
think simnly by appealing to vour
judicial krowledge, we can show

- that not only can the legislature nnt

cherish science. hut in no possible
way can science be taught or science
be studied without bringing in the
doctrine ef evolution, which this nar-
ticular act attemnts to make a crime.
Whether it is true or not true, all the
important matters of science are ex-
nressed in the evolution nomencla-
ture. It wonld be impossihle, if Ten-
nessee wanted to, tn strip from mod-
ern exnressions of science, or an-
nouncements of science the evolu-
tionary theory. and therefore, we
think this act attempts to cut out of
the very provision of the constitu-
tion unon which our common school
svstern is hased the very nurpose for
which this power was given.

Now, that will be elaborated a
little later.

In that it violates Section 18. Ar-
ticle ITI of the constitution of Ten-
nessee, in reoard to the passage of
hills. We will not stress that. We
thovght nossibly some defect might
be found. hut some other speaker
will explain in regard to that, that is
with regard to the regularity of the
nrocedure of the legislature at the
time this particular bill was passed.

Now, may it please your honor, we
come to the most sacred provision of
the constitution of Tennessee, and
with your honor’s permission, I
would like to read that.

The Court—Yes. .

Mr. Neal-—(Reading) “That all
men have a natural and indefeasible
right to worshin Almighty God ac-
cording to the dictates of their own
conscience; that no man can of right
be compelled to attend, erect or sup-
port any place of worship, or to
maintain any minister against his
consent; that no human authority
can, in any case whatever, control
or interfere with the richts of con-
science; and that no preference shall
ever be given by law, to any religi-
ous establishment or mode of wor-
ship.”
~ Now, may it please your honor, we
do not for one moment in this case
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question the right of the state of Ten-
nessee, through proper legislative en-
actment or through administrative
authority, to supervise and control
its schools. We think, of course, the
curriculum in that school must be
fixed by some authority, that author-
ity may be a local authority, munici-
pal authority, it may be a country
authority or may be a state authority.
It may, as I say, fix that through ad-
ministrative councils, tribunals %and
committees, or it may be by legis-
lative enactment. But, may it please
your honor, we insist, that in exer-
cising this power, it is limited by the
express provisions of the constitu-
tion, itself.

And, therefore, we contend, and in
my humble judgment this is the
most important contention of the
defence, that in exercising this
power, it cannot exercise it so as to
violate this great provision of the
constitution in regard to religious
liberty, in regard to the prevention of
any establishment of any particular
religion or of any particular church.
QOur contention, to be very brief, is
that in this act there is made man-
datory the teaching of a particular
doctrine that comes from a particu-
lar religious book, and to that ex-
tent, it places the public schools of
our state in such a situation, in re-
gard to particular church establish-
ments, that they contravene the pro-
visions of our constitution. Now,
may it please your honor, that will
be elaborated on later by some of my
associates.

In that it violates Section 19, Arti-
cle I of the constitution of Tennessee
in regard to printing presses and
expression of opinion. I will not
read that.

Stewart Asks Retirement of Jury.

Gen. Stuart—It has occurred to me,
perhaps, that if we are going to elab-
orate this argument don’t you think
you would, perhaps, ask the jury to
retire? k

Mr. Darrow—1I object to the jury
retiring.

" Gen. Stewart—You don’t object?

Mr. Darrow—We do object.

Gen. Stewart—It don’t make any
difference whether you do or not.
It is a matter that addresses itself to
the court. I ask your honor to let
the jury to retire.

Mr. Neal—State why? The jury
has got to be the judge of the law
and the facts in this case, and this
is up to this jury.

Gen. Stewart-—You are not here
under a plea of not guilty, and the
case is not before the jury.

Mr. Neal—We are here with our
motions before the jury, and we ’

‘have got a right to state our mo-

tion, since the jury will be the
judge of the law and the facts. We

~will have to go over it again anyway,

and it is the same matter that we will
present in the opening statement.

Gen. Stewart—There is no issue
before the jury. There is nothing
for the jury to consider. There is
no issue before the jury.
. Mr. Neal—Then what is the harm
in having them here? It is the
same jury that will try the case.

Gen. Stewart—That is the harm
in having them here. I ask your
honor to let the jury be discharged.
I don’t want to invade their prov-
ince. I don’t want anything said
here that might handicap them in
rendering a verdict on the evidence
that will be presented to them. I
think right now we are getting on
dangerous territory, and I think we
might invade some of the jury’s
rights in this case.

Mr. Neal—The jury is the judge of
the law and the facts.

Gen. Stewart—Oh, that is all fool-
ishness. ;

Mr. Neal—They ought to hear any-
thing that the court has a right to
listen to. .

The Court—This matter that is
being presented now, is purely a
matter for the court to pass on. The
jury has no jurisdiction to pass on
this question. The jury in the final
analysis are the judges of the law
and thé facts when the case is pre-
sented to them properly. And I
think if you gentlemen are going to
discuss matters that are vital to the
issues in this case, before the. court,
it is in the discretion of the court
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to have the jury retire?

Mr. Thompson—Before you make
a statement on that, may I make a
suggestion? Of course this question
of whether or not the jury retires is
discretionary with the court.

The Court—Absolutely so.

Mr. Thompson—That makes first,
then the inquiry in what way it can
possibly prejudice the jury to hear
a discussion of it if the attorney-gen-
eral cannot state in what way the
jury can be prejudiced, why should
the court exercise its discretion by
having the jury retire?

Gen. Stewart—I understand your
honor had already decided the prop-
osition?

Judge Retires Jury.

The Court—Mr. Officer, you may
let the jury go. I know we are safe
to let the jury be excluded. If they
stay, there might be some discussion
that might invade their province.

Mr. Darrow-—Your honor, we will
go right over it on the opening state-
ment again, in a few minutes?

Mr. Neal—The same statement, in
the same way, to the same jury.

The Court—It may become neces-
sary for the court to make inquiries
from you gentlemen, during the ar-
guments from which the jury might
infer that the court had certain opin-
ions as to the facts and so the court
will be more at ease with the jury
not present.

Mr. Darrow—We will be less at
ease.

The Court—Let the jury retire.

(Whereupon the jury retired from
the courtroom.)

Mr. Neal-—-May it please your
honor?

The Court—You may proceed,
Judge Neal.

Mr. Neal—The last clause was the
clause in regard to freedom of com-
munication, thought and opinion.
One of the fundamental rights of
men. Every citizen may freely speak
and write on any subject, bejng re-
sponsible for the abuse of that lib-
erty. We think that particularly re-
fers to libel.

The Court—To which?

Mr. Neal—The abuse of that lib-

erty granted by the latter clause evi-
dently applies to libel, and we think
that then there is the freedom of ex-
pression of opinion regardless of
the site, whether the site of it is in a
schoolhouse, or store, or street, or
building, or any place—the freedom
of expression of a man’s ideas and a
man’s thoughts, limited only by his
responsibility under libel law.

In that it violates Section 8 of Ar-
ticle I of the constitution of the state
of Tennessee—which is Section 8—
which is the great section in our
constitution which corresponds to
the section of the great section in
the fourteenth amendment—the first
section of the fourteenth—that no
man shall be taken or imprisoned or
disseized of his freehold and liber-
ties or privileges or outlawed or ex-
iled or in any manner destroyed or
deprived of his life, liberty or prop-
erty, but by the judgment of his
peers or the law of the land. We
will refer to that later when we come
to the final section which has to do
with the federal constitution. By
numerous decisions the law of the
land, as your honor knows, is the
same thing as due process of law.

The Court—Yes, sir.

Mr. Neal—In that the act and the
indictment and the proceedings here-
in are violated Section 9, Article I of
the constitution of Tennessee and
that is that in all crimnal prosecu-
tions the accused shall have the right
to be heard by himself and his coun-
sel. Now this is the vital part—to
demand the nature and cause of
the accusation against him and have
a copy thereof, to meet the wit-
nesses face to face, etc. Now our
contention, may it please your
honor, is that this crime which they
have attempted to define—the crime
in this act—the definition is so in-
definite that it is absolutely impos-
sible for the defense to know ex-
actly the nature of its charge—of the
charge. Now if there is one thing
that is fundamental to crimnal law,
it is that the crime must be defined
with sufficient particularity, not only
in the indictment, but in the statute,
so that the court, the individual,
everyone, may know whether this
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particular individual has violated
that particular command of the state
or not. Now we think that the act
in many particulars, especially in
attempling to make a crime of teach-
ing of certain doctrines in the Bible,
which we think you now can take
due judicial knowledge of, and which
we hope later to present evidence in
regard to, a doctrine in the Bible is
so indefinite that every man that
reads the Bible will have a differ-
ent interpretation as to exactly what
that theory of creation is and how it
is possible, may it please your honor,
for the state of Tennessee to make a
crime that which every individual—
and the individuals are millions—
would arrive at a different idea as to
exactly what the offense is.

Next that the proceedings herein
violates Section 16 of Article I of the
constitution. We contend that this
act is so indefinite that there cannot
possibly be trained an indictment
based upon the law, therefore this
piece of paper which the dis-
tinguished attorney-general has filed
here as an indictment does not come
within the meaning of such, on ac-
count of its indefiniteness and the
statute on which it is based, and
therefore violates this particular pro-
vision of the constitution in that the
act violates Section 8, Article 11 of
the constitution. The legisature shall
have no power to suspend any gen-
eral law for the benefit of an indi-
vidual, inconsistent with the general
laws of the state, contemplating such
laws, nor to pass any law carrying
to an individual or individuals any
grants, immunities or privileges other
than such as may be by the same
law extended to any member of the
community.

Now, we contend, may it please
the court, and this is one of the
mose serious and one of the many
serious contentions of the defense
that this particular law lacks uni-
formity, that it must be, if you can
defend it at all, an exercise of the
police power of the state, and the
crimnal jurisdiction of the state
which most writers classify under
the head of police power. Here is
a mandatory provision of our con-

stitution, that these laws must be
general and uniform.

Now this law tends to say that
which is an offense if committed in
the high schools would be no offense
if committed up here on the sireets
and highways or in public halls of
our state,

Suppose, may it please the court,
the legislature of Tennessee should
attempt to say that it is murder in
one part of your town and not mur-
der the other part of town. We do not
think that would violate any more
the spirit or provision of this law
than does this act, in that the act
violates Section III of the constitu-
tion of Tennessee, no person or per-
sons belonging to one of these de-
partments shall exercise any of the
powers particularly belonging to the
either of the other, except in the
case herein directed, or permitted.

Now, may it please your honor,
under that particular objection this
statute is so indefinite, it fixes no
definite time, as we noticed a mo-
ment ago, just one aspect of it, one
particular aspect as we understand it,
what parts of the act must be com-
mitted under this law. The act vio-
lating the story of the Divine crea-
tion set out in the Bible or the
other that man is descended from
lower animals. You have just as
many interpretations of the particu-
lar offense there as individuals who
read the Bible.

Now the act being so indefinite, if
it is made definite and specific, it
would force that upon the court.
Your honor would have to assume
legislative powers and attempt to
make specitic what the legislature
left indefinite, and that is the reason.

Now, may it please your honor,
that is the first section of our ob-
jection. The other two sections are
very brief. The second section is
that the indictment is vague as not
to inform the defendant of the nalure
and cause of the accusation against
him. We have been speaking about
the law; we have said that the in-
dictment is too vague, that these
gentlemen have simply said Mr.
Scopes taught evolution, simply fol-
lowed the statute, or attempted to
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follow this, if it can be followed,
which I doubt very seriously, but I
think the learned attorney-general
-has made a very strenuous effort to
follow the statute with all its in-
definiteness, but we do not think
that is sufficient; we think that the
indictment should set out just ex-
actly what our defendant was sup-
posed to have taught. My associate
will emphasize, that particular part
of our motion. Secondly, that the
statute upon which the indictment
depends is void for indefiniteness
and lack of certainty, which we have
stressed all through this hurried
statement of ours, which will also
be stressed by my associate.

Now, if your honor pleases, we
come to the third and last section
of our motion to dismiss; that the
act and the indictment violates Sec-
tion 1-.of the Fourteenth Amend-
ment of the constitution of the
United States. Now, will your
honor bear with me and let me read
that?

The Court—Yes, sir. Take your
course.

Religion Not Proper Subject for
Legislation.

Mr. Neal: (Reading) [ want to
say that our main contention after
all, may it please your honor, is
that this is not a proper thing for
any legislature, the iegislature of
Tennessee or the legislature of the
United - States to attempt to make
and assign a rule in regard to. In
this law there is an attempt to pro-
nounce a judgment and conclusion
in the realm of science and in the
realm of religion. We contend, may
it please your honor, that was not
the purpose for which legislatures
were created; under our system
they were created for very definite,
limited purposes, to lay down rules
of conduct, rules of conduct that
the framers of our constitution made
a very definite, very precise and a
very narrow line within which
these rules of conduct should be
drawn. But the great domain of
opinion, the great realm of religion,
the framers of our constitution, not
that they regarded it unimportant,
but that they regarded it so impor-

tant that no power, legislative or
court, would attempt to lay down
and assign a rule to bind conscience
and the minds of the people.

Now, may it please your honor,
we have been met constantly and
this is my concluding word, we
have been met constantly by the
assertion if you don’t like this law,
have it repealed. The bitter tragedy
and humor of such a remark to us,
we know, of course, that we cannot
have this law repealed; we grant
you that the legislature spoke for
the majority of the people of Ten-
nessee, but we represent the minor-
ity, the minority that is protected
by this great provision of our con-
stitution, that that man that hollers
out to us the assertion that we
should have his law repealed is
either ignorant or has only contempt
for this great provision of the con-
stitution that was made to protect
one sole individual or a dozen or a
thousand.

Mr. Hays—If your honor please.

Gen. Stewart—Your honor, we
have the right to speak.

The Court—Gentlemen, who of
you will argue? We want all of
you if you want to be heard.

Mr. Neal—Just Mr. Hays and Mr.
Darrow will follow.

The Court—Mr. Hays, I will hear
you now.

Hays Argues,

Mr. Hays—There are only a few
phases of the argument of Judge
Neal to which I wish to address
myself. I should like to direct the
court’s attention to the indefinite-
ness of the indictment -as drawn.
Mr. Scopes is charged in the cap-
tion of the act with one thing and
in the body of the indictment it is
put in another way. It is a good
deal like charging a man with mur-
der and trying him for another of-
fense., I believe this act is in-
definite in many respects. I will
pay my respects to the phase of it
which I consider most indefinite.
A man could not tell whether he is
commiting a crime. It is not clear
what is meant by the word “teach.”
Suppose during my next half hour
I expound the theory of the divine
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creation. Have I violated the law?
I presume our teachers should be
prepared to teach every theory on
every subject. Not necessarily to
teach a thing as a fact. There are
many hypothesis about which the
world is talking. And we desire to
know the facts. I can conceive a
law as bad that would provide that
we could not repeat the story of
divine creation as taught in the
Bible. It should not be wrong to
teach evolution, or certain phases
of evolution, but not as a fact. That
is quite a different proposition.
Even with all the discussion about
this law, which has been talked
about all over the United States, if
I were a teacher in the schools of
Tennessee I would not be able to
tell whether I, in explaining to my
children the facts concerning the
theory of evolution, and the facts
concerned in teaching the theory
of divine creation in the Bible,
whether I would know when I was
violating this law.

I direct your honor’s attention to
the fact that a law cannot stand
unless it is definite enough for a
man to know when he is commit-
ing crime. And if we are to teach
this or not to teach that. We must
know whether or not the making
of a particular statement is a crime.
If it means that we cannot teach
certain things, it should be defin-
itely stated. If it means that you
cannot explain a certain theory that
should be stated plainly, or whether
either or both of them can be ex-
pounded.

And the last point to which I
wish to address myself, is to con-
sider this act under the police
powers of the state. The only limi-
tation on the liberty of the individ-
ual is in the police power of the
state. The preservation of public
safety and public morals falls under
this head. The determination of
what is a proper exercise of the
po#lice power is under the jurisdic-
tion and supervision of the court.

Now, as to whether a law is rea-
sonable or unreasonable under the
police power of the state, I have
taken the liberty of drafting a law,
which it seems to me would be con-

stitutional if this law is constitu-
tional. 1 have entitled this, “An
act prohibiting the teaching of the
heliocentric theory in all the uni-
versities, normals, and all other
public schools of Tennessee which
are supported in whole or in part
by the public school funds of the
state, and to provide penalties for
the violation thereof.

Hays Drafts a Law With Death
Penalty as a Comparison.

Sec. 1—Be it enacted by the gen-
eral assembly of the state of Ten-
nessee that it shall be unlawful for
any teacher in any of the univer-
sities, normals and all other public
schools in the state which are sup-
ported in whole or in part by the
public school fund of the state to
teach any theory that denies the
story that the earth is the center of
the universe, as taught in the Bible,
and to teach instead, that the earth
and planets move around the sun.

Sec. 2—Be it further enacted that
any teacher found guilty of a vio-
lation of this act shall be guilty of
a felony, and upon conviction shall
be put to death.

Sec. 3—Be it further enacted that
this act take effect from and after
its passage, the public welfare re-
quiring it. Now, my contention is
that an act of that sort is clearly un-
constitutional in that it is a re-
striction upon the liberties of the
individual, and the only reason
Your Honor would draw a distinc-
tion between the proposed act and
the one before us is that it is so
well fixed scientifically that the
earth and planets move around the
sun. The Copernican theory is so
well established that it is a matter
of common knowledge. I might
say that when the Copernican
theory was first promulgated, he
was under censure of the state.
The book was published in Ham-
berg and Copernicus was banished
from the state. And Georgiana later
fell under the displeasure of the in-
quisition, and was put to death, and
because of that theory Galileo, too,
incurred the displeasure of the in-
quisition. The only distinction you
can draw between this statute and
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the one we are discussing is that
evolution is as much a scientific
fact as the Copernican theory, but
the Copernican theory has been
fully accepted, as this must be ac-
cepted.

Law Under Police Power Must Be
Reasonable.

My contention is that no law can
be constitutional unless it is within
the right of the state under the
police power, and it would only be
within the right of the state to pass
it if it were reasonable, and it
would only be reasonable if it tend-
ed in some way to promote public
morals. And, Your Honor, and you,
gentlemen of the jury, would have
to know what evolution is in order
to pass upon it. And I feel that it
would be in the interest of justice
for your honor to reserve a decision
on this motion until after the case
is in; then you can determine more
definitely whether this comes with-
in the police power of the state. If
it is unreasonable, if it is not neces-
sary, or does not conserve the pub-
lic morals, it is not within the police
power. To my mind, the chief
point against the constitutionality
of this law is that it extends the
police powers of the state unreason-
ably and is a restriction upon the
liberty of the individual.

The Court—Have you a brief, Mr.
Hays?

Mr. Hays—I shall have it.
it The Court—I should like to see
it,

Mr. Hays—The reason I suggested
that Your Honor reserve your de-
cision on this, is that it is in the
interest of justice that you do so
until the case is in.

- The Court—I cannot proceed un-
til T have a plea of not guilty.

Mr. Hays—We are asking that you
proceed, and ask that you reserve
your decision until the case is de-
veloped. We are ready to proceed.

’Iihe Court—I will hear you, Gen-
eral.

Gen, Stewart—We will only have
two arguments. Gen. McKenzie will
make the first argument.

Gen. McKenzie—May it please
Your Honor, I have been very much

interested in the remarks of dis-
tinguished adversary counsel and
by the remarks from. the entire ar-
ray in the case. Upon the first
proposition, may it please your
honor, that the indictment is not
sufficient; it has been passed on by
the supreme court of our state too
often, and this indictment is in the
language of the statute. Under the
laws of the land, the constitution of
Tennessee, no particular religion
can be taught in the schools. We
cannot teach any religion in the
schools, therefore you cannot teach
any evolution, or any doctrine that
conflicts with the Bible. That sets
them up exactly equal. No part of
the constitution has been infringed
by this act. Under the law we have
the right to regulate these matters.
Col. Neal in his argument has ad-
mitted this. Now, the distinguished
gentteman, Mr. Hays, got up some
indictment by which he was to
hang somebody. That was not at
all a similar case to this act; it has
no connection with it; no such act
as that has ever passed through the
fertile brain of a Tennessean. [
don’t know what they do up in his
country. It has been held by the
supreme court that the Tennessee
legislature has the right to arbi-
trate and to judge as to how they
shall proceed in the operation of
the schools. They have provided
school funds and say that they shall
not be diminished in any way,
shape, form or fashion, and the
Tennessee legislature is the pro-
prietor of the schools and directs
the handling of the school funds.

The Court—General, there was
some insistence that the caption did
not conform with the requirements
of the law.

Gen, McKenzie—Your Honor, that
is their caption.

The Court—That is their objec-
tion to it. What is their obligation?

Gen. McKenzie—I could not say
as to that.

Mr. Neal—The caption sets forth
a bill touching the theory of evolu-
tion and the body of the bill says
any theory of evolution.
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General McKenzie Charges Interfer-
ence by Foreign Lawyers.

Gen. McKenzie—The object of the
restriction is to give notice to the
legislature that they should pre-
vent surprise and fraud in the en-
actment of laws. However, they
are to be construed liberally. In
Railroad vs. Tennessee this is fully
explained. Another thing, you do
not construe these statutes accord-
ing to their technical sense, unless
it is a technical statute; you con-
strue them in common ordinary
language, and give them an inter-
pretation like the common people
of this state can understand. You
do not need experls to explain a
statute that explains itself. Under
the law you cannot teach in the
common schools the Bible. Why
should it be improper to provide
that you cannot teach this other
theory? This indictment says that
this is what he did; and that he
was a school teacher, employed by
a school supported wholly or in
part by the public school funds of
the state of Tennessee. Now, if the
court please, in the construction of
a statute, it has to be construed in
common ordinary language. In the
construction of a statute we don’t
have to send out and get some fel-
low to construe it for us,

_Mr. Neal—Is the general discus-
sing our motion, or the admissi-
bility of evidence?

Gen. McKenzie—I am replying to
the extensive speech of the gentle-
man over there on evolution, and,
incidentally, to your argument.
The rule of construction in these
matters is in favor of the statute
and every doubt must be solved so
as to sustain it where that can be
done and its constitutionality main-
tained. You do have to look to the
interpretation of the titles as well
as to the acts. The questions have
all been settled in Tennessee, and
favorable to our contention. If
these gentlemen have any laws in
the great metropolitan city of New
York that conflict with it, or in the
great white city of the northwest
that will throw any light on it, we
will be glad to hear about it. They

have many great lawyers and courts
up there.

Says Sixteen-Year-Old Boy Could
Understand Law.

The United States supreme court
has also sustained our contention
in this matter. As to the scientific
proposition, the words employed in
the constitution or a statute are to
be taken in their natural and popu-
lar sense, unless they are technical
legal terms, in which event they
are to be taken in their technical
sense. But this is not such a statute.
This is not a statute that requires
outside assistance to define, The
smallest boy in our Rhea county
schools, 16 years of age, knows as
much about it as they would after
reading it once or twice.

Mr. Malone—We object to this
argument. The motion before the
court does not involve the discus-
sion of the admissibility of evi-
dence. We are discussing the con-
stitutionality of this indictment on
a motion to quash. And I would
like to say here, though I do not
mean to interrupt the gentleman,
that I do not consider further allu-
sion to geographical parts of the
country as particularly necessary,
such as reference to New Yorkers
and to citizens of Illinois. We are
here, rightfully, as American citi-
zens, .

The Court—Col. Malone, you do
not know Gen., McKenzie as well as
the court does. Everything he says
is in a good humor.

Mr. Malone—I know there are lots
of ways of saying—

The Court—I want you gentlemen
from New York or any other for-
eign state, to always remember that
you are our guests, and that we ac-
cord you the same privileges and
rights and courtesies that we do any
other lawyer.

Mr. Malone—Your Honor, we
want to have it understood we
deeply appreciate the hospitality
of the court and the people of Ten-
nessee, and the courtesies that are
being extended to us at this time,
but we want it understood that
while we are in this courtroom we
are here as lawyers, not as guests.
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Gen. McKenzie—Your Honor, we
have the very highest regard for
these distinguished lawyers. I will
admit that 1 have no respect for
their opinions that have been ad-
vanced as to the law, and do not be-
lieve it to be the law—that 1 have
the right to say in the legal form.
But, so far as wanting to insult or
hurt the feelings of either one of
these various gentlemen, that is not
~my intention. I have been reading
from our supreme court opinion. I
do not know whether they have any
respect for that or not.

Now, then, the distinguished
gentleman remarked in regard to
the police power of the state. Our
supreme court said that this can
be classified as either the exercise
of power under the power of the
legislature or under the police
power, either one they want,
against the state. And our supreme
court said that the police power
of the state and of the government
has never been defined. The United
States supreme court in 128 U. S.
said the same thing. So, it don't
seem to be so very restricted.

Police Power Never Defined.

In determining +whether the
statute enacted under the police
power and discriminating between
particular classes of persons, is rea-
sonable, the courts have no power
to pass upon the statute with a view
to determining whether it will ulti-
mately redound to he public good,
or counteract to natural justice or
equity, because these expressions
are solely for the legislature. But
the function of the courts is merely
to decide whether it has any real
tendency to carry into effect the
purpose designed in the act, ulti-
mately the protection of the public
safety, the public health or the
public morals. There can be no
question, as we view it, as to the
constitutionality of the act, or the
validity of the indictment.

It serves notice on the defendant
of what? That you were employed
to teach in the public schools of
Rhea county, that you taught a
theory that is contrary to the rec-
ord given by the Holy Writ as to

the creation of man, and insist it
defines its own self. It does not
need any construction. Instead, you
taught that a man descended from
a lower order of animals, just in
the language of the statute. There
can be no question on that ground.

Sue Hicks—I do not want to take
up much time of Your Honor, be-
cause I think the most of their ex-
ceptions, I think that all of their
exceptions are not -wvalid, and I
think the most of them are not
worth considering, but I would like
to say a word or two on one or
two of the assignments made, that
my colleagues have overlooked.

Now, further on the question of
education and science, literature
and science, I would like to say this
—that the constitutional convention
had in mind when they made that
clause that the great public school
fund should be preserved and not
directed to any other purpose, and
that is the main intention of the
constitutional convention.

I will go on and read right here
in part, I want to read from the case
of Lieper vs, State, a particular ex-
cerpt from it, which has not been
quoted, that Your Honor has not
seen:

“We are of the opinion that the
legislature under the constitutional
provsion may as well establish a
uniform system of schools and a
uniform administration of them, as
it may establish a uniform system
of criminal laws and of courts to
execute them.”

Then, it goes on and says under
the police powers that they have the
right to do that, and then further it
says: The court not only upholds
the right of the legislature to pass
this new police power, and also
under the inherent right of the state
to control its schools. They have
two grounds on which to pass the
act, if they think the teaching of
evolution is harmful to the children
of the state, to the future citizens
of the state, upon the ground of
police power, they may pass the act.
They do not have to consider
whether it is harmful, if, in their
own judgment, they want to pass
the act regulating the schools, be-
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cause they are the supreme head
of the schools, and they can regulate
the schools as any other part of the
regulations might be had. They can
pass the law under the inherent
powers vested in them, and that has
nothing to do with the police
powers.

Taking up another exception or
two, the right of religious worship,
“that all men have a natural and
indefeasible right to worship Al-
mighty God according to the dic-
tates of their own conscience,” that
seems to me as perfectly ridicu-
lous to say when a state employs
a teacher, and he is employed under
men appointed by the legisiature by
their acts, it is perfectly ridiculous
to me to think that when they em-
ployv that teacher that he can go in
and teach any kind of doctrine he
wants to teach, and yet be violating
that act of free speech. but they say
they cannot do that, it would be
violating it, if they did. Suppose a
teacher wanted to teach architecture
in a school when he has heen em-
ployed to teach mathematics. Sup-
pose he is employed to teach arith-
metic to the class which the uniform
textbook commission has adopted,
and by the way, the uniform text-
book commission, as Your Honor
knows, has been established by the
legislature. Suppose that instead of
teaching arithmetic this teacher
wants to teach architecture. Un-
It is perfectly ridiculous to think
der their argument they say that
architecture—under his rights of
free speech that a man can teach
architecture instead of arithmetic.
they cannot control him and make
him teach that arithmetic in that
school. They go on and say that
his religious worship is hindered
thereby. The teaching in the schools
has nothing whatever to do with
religious worship, and as Mr. Mc-
Kenzie brought out, he can preach
as he wants to on the streets—his
religious rights—but cannot preach
them in school. I think that about
covers all their exceptions that are
worth while to mention.

The Court—Have you a copy of
that brief for the state?

Mr, Hicks—Yes, sir, we can get

it for you, Your Honor.

Court—Well, I will see it later.
Any other counsel? Mr. Haggard?
Gen, Stewart?

Gen. Stewart—Yes, sir.

Court—If you gentlemen would
prefer the court will now adjourn
for dinner in about twenty-five
minutes.

Gen. Stewart—It is ten minutes
after eleven according to my time.

Court—The court will adjourn at
11:30 and I wouldn’t want to break
into your argument.

Gen. Stewart—Well, I couldn’t
finish in twenty minutes. It will
take thirty or forty minutes, I think,
Of course, I want to read some
authorities.

The Court—Well, T want to say to
both sides, gentlemen these issues
are too profound for the court to
guess at. I want briefs from both
sides. If you have briefs I want
you to file them with me. If you
haven’t any briefs, I will ask that
you prepare them hurriedly.

Mr. Neal—May it please Your
Honor, we had contemplated that
possibility — especially Mr. Hays
more than myself—we had contem-
plated that these proceedings would
be more or less informal.

Mr. Hays—We will promise Your
Honor to furnish the brief.

Mr. Neal—We contemplated the
brief will come later. We contem-
plated your decision coming later,
but if your decision is coming now
we will very quickly have in your
hands the brief.

Court—Any one else for the state
besides Gen. Stewart? Anyone else
to argue besides you?

Gen, Stewart—No, sir; that is all
we will have. I want to make a
few—

Court—Except you?

Gen. Stewart—I wanted to argue
a little.

Court—I say, except you.

Gen. Stewart—That is all except I
wanted to make an argument on the
proposition.

Court—I said any other lawyer
except you. The defense seems
possibly to have misconstrued the
procedure and I wouldn’t want to
break into your argument, so having
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these things in view I think the
court will adjourn until 1 o’clock
and then I want any authorities you
have.

Mr, Hicks—I want all the wit-
nesses that are in the courtroom to
answer to their names and meet me
right outside just as we go out—I
want to see if you are here—in
Judge McKenzie’s office over there.

Read list of witnesses as follows:

Frazier Hutchison, James Benson,
Howard Morgan, Richard Gill, Rose
Cunningham, Mara Stout, Harry
Shelton, Horvell Gannoway, Charles
Stokeley, Gregg Kyle, Farrar Elsie.

Court—Court will adjourn until 1
o’clock.

MONDAY AFTERNOON SESSION.

q The Court—Call the court to or-
er.

The Court—I will hear you, Gen.
Stewart.

Gen. Stewart—Your Honor, may

The Court—Proceed without your
coat.

Gen. Stewart—VYes. sir.

The Court—I wish you would
this afternoon take up these dif-
ferent rounds as they are stated in
the motion.

Gen. Stewart—Yes, sir, that is
my purpose, Your Honor. Now if
the court please, in this motion to
quash as Your Honor has requested
I will take up each—undertaking
to state our position or theory on
each assignment of each section of
the constitution upon which they
bhase this motion.

Stewart Answer Defense on Motion
to Quash,

The first assignment is with ref-
erence to the origin and frame of
the bill and cites Section 17, Ar-
ticle 11 of the constitution of Ten-
nessee, which has been read, but
the part underscored I take it is the
part that is most material, Dr.
Neal, so I will leave the other alone
and address what remarks I shall
make solely to that part that is in-
dicated from the citation that they
insist more seriously upon. This
they underscore. ‘No bill shall be-

teach

come a law which embraces more
than one subject, that subject to
be expressed in the title.” Now if
Your Honor please, the constitution
of the—as I understand their posi-
tion, they say the caption doesn’t
correspond with the body of the

act.
The Court—Yes, sir

21 LOUL Sy 5ale

Gen. Stewart—The constitution of
the state of Tennessee I have here,
Your Honor. I have also most of
these matters briefed, which brief 1
will present to Your Honor. I can-
not read from the book. 1 have
here the annotated constitution of
Tennessee, Shannon’s annotation,
and under this, reading from the
annotations under this section,
among other things I want to call
the court’s’ attention to this. “A
general title to an act is one which
is full and comprehensive and
covers all legislation germaine to
the general subject stated. A title
may cover more than the body, but
it must not cover less. It need not
index the details of the act, nor
give a synopsis thereof.” Citing
Railroad - Company vs. Burns, 11
Cates, and Green vs. State, 13 Cates.
In this case if the court please—
where is the copy of that act?

Mr. McKenzie—The law.

Gen. Stewart—Yes, sir,

Mr. Darrow—I will lend you nrys
copy.

Gen, Stewart—We have one here,
I thank you.

The copy of the acts says this:
“An act prohibiting the teaching of
the evolution theory in all the uni-
versities, normals and schools of
this state which are supported in
whole or in part by the public
school funds of the state, and pro-
vides the penalties for violation
thereof. Section 1, Be it enacted by,
the general assembly of the state of
Tennessee, that it shall be unlawful
for any person in any of the univer-
sities, normals, and all other public
schools of the state which are sup-
ported in whole or in part by the
public schpol funds of the state, to
any theory that denies the
story of the divine creation of man
as taught in the Bible and teach in-
stead that man has descended from a
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lower order of animals.” If any-
thing, your honor, the caption to this
act is broader than the title. The
caption of the act states the legisla-
ture’s conception of the evolution
theory, that is, that it states in words
—in so many words—that this act
shall prohibit the teaching of the evo-
lution theory and the body of the act
—I mean to say states the legisla-
ture’s conception of the theory of
evolution—that is the particular part
they undertake to prohibit teaching.
Now if anything, your honor, the cap-
tion of this act is broader than the
title—broader than the body. It cov-
ers the evolution theory. It may be
said that there are many theories of
evolution but it refers in the body of
the act to one particular theory of
evolution which the legislature cer-
tainly had in mind when they passed
the law. It has been repeatedly held
by our courts that it does not invali-
date the act if the caption is broader,
or shall be broader than the body of
the act—that doesn’t invalidate it at
all. All that is necessary under our
law, is that the caption of the act and
the body of the act shall be germaine
one to the other. The caption of the
act shall simply state enough to put
the legislature on notice when the
caption is read as to what they are
passing—what they, the legislature,
are passing upon. This, if your honor
please, undertakes to deal with only
one thing, and that is to prohibit the
teaching in the public schools of Ten-
nessee the evolution theory, that is the
particular evolution theory that man
descended from a lower order of ani-
mal. I don’t think, your honor, that
that can be seriously considered. I
have several cases here—a number of
citations I can read to your honor,
but I know, of course, that your
honor has had a number—or some
questions presented to you a number
of times and are familiar with the
eneral principles.

The Court—You are insisting that
if the caption is broader than the
body of the act that it doesn’t invali-
date the act?

Says Caption is Broader Than
the Act.

Gen. Stewart—Our insistence is
that the only objection that could
be made is that the caption is
breader than the act and it is well
settled in Tenncssee that that would
not invalidate it.

Mr. Darrow—There is no question
but the caption is broader than the
act, but the act can be broader than
the caption. I think that is some-
thing different.

Gen. Stewart—The caption cannot
be broader than the act and then the
act in turn broader than the cap-
tion. T don’t understand that,

Mr. Darrow—We understand that
the caption may be broader than
the act.

The Court—Without affecting the
validity of the act?

Mr. Darrow—Yes, but the act can-
not be broader than the caption, or
cannot include something that is not
in the caption and two subjects can-
not be included.

Gen. Stewart—No, that is true,
there cannot be, and certainly if the
caption of the act is broader than
the body of the act, then the body
of the act could not be broader than
the caption. That could not be true
both ways, If the caption is broader
than the body, then there couldn’t be
two subjects within the body of the
act, but there are not two subjects in
the body of the act. I understand
their insistence, your Honor, to be
that in order to violate this act it
must be necessary first to teach, by
specific reference to the story of di-
vine creation in the Bible, that that
is untrue—that the story of divine
creation is untrue, and to say at the
same time that instead of that the
story of man’s creation by evolu-
tionary process is true. I under-
stand that to be their insistence and
about all I would care to remark—
to say in remarking to that, would
be this, that we have a rule of con-
struction in Tennessee which pro-
hibits the court from placing an
absurd construction on the act and
that certainly would be an absurd
construction., Now the next assign-
ment if the court pleases is that
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Section 12, Article 11 of the consti-
tution of Tennessee, and they point
to that part of the constitution which
makes it the duty of the legislature
to cherish literature and science.
Now, your honor, there is a case
of Green vs. State of Tennessee,
which to my mind scttles that propo-
sition thoroughly. This brief was
prepared in accordance with another
motion that was filled and I will
have to lose some time in looking
through it, because the chronolog-
ical order in this is different than
from the other.

The Court—Have you the books
here?

Gen. Stewart—The books? I have
some of the cases here. Most of
them are just quoted from, vour
Honor. This case Green vs. State

"""""""" i It is cited
a number of times in various reports
and decisions and they quote from
Judge White in a dissenting opinion,
in dissenting on the particular point
in question—dictum you might call
it—that is what they do call it, but,
nevertheless, it is an authority in
which he states—

The Court—Judge White, of the
Supreme Court of the United States?

Gen. Stewart—No, sir, of the Su-
preme Court of Tennessce.

Mr. Malone—General, can you
give us the citation?

Gen. Stewart—I lost it in my brief
case. Here it is. Here is the foot-
note of the annotation here in the
volume of the constitution. (Read-
ing the constitutional provision
making it the duty of the legislature
to cherish literature and science.)
That is merely a direction to the
legislature, but, nevertheless, it indi-
cates the popular feeling on this
question. That was the comment
Judge White made in his dissenting
opinion in 5 Humpheys, 215,

“Cherish Literature and Science”
Merely Directory.

To cherish literature and science.
The constitution maks it the duty
of the legislature to cherish litera-
ture and science, but this is our posi-
tion in following that reasoning that
is merely directory to the last leg-

islature and constituting as to
that, and is stated in the opinion of
Judge White, that indicates the popu-
lar feeling of the people, that they
realize the importance of education,
they realize the importance of liter-
ature, they realize the importance of
scientific investigation, and they say
to the legislature through the consti-
tution, that they should cherish lit-
erature and science.

Now, that, if your honor pleases,
is merely directory to the legisla-
ture. Being so, the legislature has a
right to exercise its discretion in
placing its discretion on that when
they speak to us through the statute.

And that, your Honor, disposes of
the matter.

The Court—Was that case disposed
of by Judge White rendering a dis-
seniing opinion?

Gen. Stewart—The case in which
he rendered a dissenting opinion,
if the court pleases, this particular
construction of this particular part
of the constitution was invoked and
this section of the constitution was
invoked. But in this particular part
it was a taxation question, a ques-
tion of taxation.

Mr. Neal—May I ask the General
does he know the date of this decis-
ion?

Gen. Stewart—Yes, sir. It is 1874,
I believe. v .

The Court—Have you got the opin-
ions here? Let us see it.

Gen. Stewart—No, sir. I have not
that book. Only the annotation I
have here.

Mr. Neal—Did you cite Hum-
phreys?

Gen. Stewart—Green vs. Allen, 5
Humphreys, 215.

I find that opinion dissented from
in a number of other cases. They
can be found running through this
brief.

The Court—You say the majority
didn’t pass upon that question?

Gen. Stewart—No. It was mere
dictum. It is cited and recognized
in several cases and annotated under
this section of the constitution, and
I read from the annotation, to cher-
ish literature and science, which
means to recognize, to protect, to
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aid, to comfort. Cherish means to
protect, comfort, aid and so forth.
So that it could not be any more
than directory. It shall be the duty
of the legislature to cherish litera-
ture and also to cherish science.

The Court—That would be a ques-
tion of policy addressing itself to
the legislature?

Gen. Stewart—If your Honor
pleases, just as in the question
where the question has been raised
that the spirit of the constitution
has been violated by a certain act
they hold that this is a matter
which addresses itself purely to the
Jegislature. They have a right to
say in their acts what is the spirit
and what is not the spirit of the
constitution. The question cannot
be raised that the legislature violates
the spirit of the counstitution in any
act. The spirit of the unwritten law
or the unwritten part of he consti-
tution.

As has been said only the express
words of the constitution can be vio-
lated; but in determining that ques-
tion the supreme court has said what
the spirit of the constitution is, and
in that addresses itself to the legisla-
ture. But, likewise this as Judge
White says is merely a direction to
the legislature. They are not bound
by it, and it is left for them to inter-
pret, and there is nothing binding
about it at all.

Supposing then there should come
within the minds of the people a con-
flict between literature and science?
Then what would the legislature do?
Wouldn’t they have to interpret? It
would go to the act, speaking to us
through the statute book. Wouldn’t
they have to interpret their construc-
tion of this conflict which one should
be recognized as higher or more in
the public schools? Where there
would be a conflict between litera-
ture and science? It is merely direc-
tory. And as he states, eloquently to
me, that it merely expresses the pol-
icy or the feeling of the people at the
time.

The Court—You say they cited
Judge White approvingly in some
other cases?

Gen. Stewart—Not stating it to be

approved, your honor, but it is cited,
and the presumption would be where
it is cited in some of these cases that
T can cite to your honor, in this brief,
it would, of course, approve it. Now
on that same proposition of cherish-
ing science and literature, the case
reported in 103. Tennessee, Page
209, which is to my mind the control-
ing case, on the proposition, and we
reach the last question—and the
greatest (uestion we might discuss
on this, the case of Leeper versus the
State of Tennessee, where the uni-
form textbook law was attacked and
numerous questions raised, and in a
very lengthy opinion by the supreme
court they placed within the legisla-
ture the absolute power to control
the public school system.

In this case, if your honor please, 1
want to read from it. In construe-
ing Article 11, Section 12, the same
article we are reading from here,
cherishing literature and science they
say: “We are of the opinion that the
legislature under the constitutional
provisions, may as well establish a
uniform system of schools and taxa-
tion and a uniform system of crimi-
nal law and, of course, to execute
them.”

Now, I think this dictum announced
in this dissenting opinion is to cher-
ish literature and science. What else
could it mean? What else could the
constitution mean, if they had meant
for the legislature to recognize litera-
ture and science, for instance, over
and above the Bible in so many
words? If they had intended that the
legislature recognize science over lit-
erature, they would have said so. If
they had intended that the legislature
should pass laws recognizing science
they would have said so affirmatively.
They merely say it shall be the duty
of the legislature to cherish literature
and science. And who, who in the
last analysis, if the court pleases, has
the right to say whether they have or
not? It is merely directory to the
legislature.

The Court—Do you think that
would be a question of public policy,
addressing itself to the legislature?

Gen. Stewart—It might be.
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The Court—Addressing itself to the
legislature?

Gen. Stewart—It might be a ques-
tion of public policy. But the point,
the principal point I intend to make
is that it is a matter that addresses it-
is'e]f to the legislature and its discre-
ion,

Mr. Neal—May I ask a question?

Gen. Stewart—Go ahead.

Mr. Neal—I gather he admits it
would be impossible to cherish
science under this law?

Gen. Stewart—No, sir, I do not
make any such admission; claiming
that I do not come from a monkey, I
cannot do it.

Mr. Malone—We do not think you
did either, General. -

Mr. Malone—Section 18, Article 2,
of the constitution is the next, the
question of the passage of bills, and
since that relates to the house jour-
?lfli the journal is not here, they did

a —_—

The Court—I understood Judge
Neal said that they threw that in,
thinking they might find some irreg-
ularity.

Mr. Neal—Not exactly that, your
honor; if any irregularity existed, we
might take advantage of it.

. The Court—You do not insist on
that?

Mr. Neal—

Mr. Darrow—We have no conten-
tion on that.

The Court—Yes,

Gen. Stewart—The next one, and
the one which Dr. Neal referred to as
one of the most important ones, Sec-
tion 3, Article 17, still of the consti-
tution, the right of free worship:

Says Law Does Not Intefere With
Worship.

“That all men have a natural and
indefeasible right to worship Al-
mighty God according to the dictates
of their conscience, that no man can
of right be compelled to attend, erect,
or support any place of worship, that
no human authority in no case what-
ever can control or interfere with the
rights of conscience, that no prefer-
ence shall ever be given by law to
any religious establishment or mode
of worship.”

If your honor please, this law is as
far removed from that interference
with the provision in the constitution
as it is from any other that is not
even cited. This does not interfere
with the religious worship—it does
not even approach interference with
religious worship. This addresses it-
self directly to the public school sys-
tem of the state. This does not pre-
vent any man from worshiping God
as his conscience directs and dic-
tates. A man can belong to the Bap-
tist, the Mcthodist, the Lutheran, the
Christian or any other church, but
still this act would not interfere with
any worship by any construction you
might place on it. It is not a reli-
gious worship to every man who
lives within the bounds of this sover-
eign jurisdiction, and this cannot in-
terfere with it. How could it? How
could it interfere in any particular
with religious worship? You can at-
tend the public schools of this state
and go to any church you please.
This does not require you to harbor
within the four walls of your home
any minister of any denomination,
even. Or, what is there in this act
that says you shall contribute to the
maintenance of any particular reli-
gious sect or cult? There is nothing
in the question, if your honor please,
there is not an abridgement of the
rights of religious freedom or wor-
ship.

Darrow Says Law Gives Preference
to Bible.

Mr. Darrow—I suggest you elimi-
nate that part you are on so far, The
part we claim is that last clause, “no
preference shall cver be given, by
law, to any religious establishment
or mode of worship.”

Gen. Stewart—Yes, that “no prefer-
ence shall ever be given, by law, to
any religious establishment or mode
of worship.” Then, how could that
interfere, Mr. Darrow?

Mr. Darrow—That is the part we
claim is affected.

Gen. Stewart—In what wise?

Mr. Darrow—Giving preference to
the Bible.

Gen. Stewart—To the Bible?

Mr. Darrow—Yes. Why not the
Koran,
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Gen. Stewart—Might as well give it
to any other book?

Mr. Darrow—~Certainly.

Gen. Stewart—And no preference
shall ever be given by law to any re-
ligious establishment or mode cf
worship?

Mr. Darrow—Certainly.

Gen. Stewart—What is there in this
that requires you to worship in any
particular way?

Mr. Darrow—That is the part we
claim.

Stewart Claims St. James Version
Standard in Tenunessee,

Gen. Stewart—I think so, too.
There is as little in that as in any of
the rest. If your honor please, the
St. James Version of the Bibje is the
recognized one in this section of the
country. The laws of the land recog-
nize the Bible; the laws of the land
recognize the law of God and Chris-
tianity as a part of the common law.

Mr. Malone—Mr. Attorney-General,
may I ask a question?

Gen. Stewart—Certainly.

Mr. Malone—Does the law of the
land or the law of the state of Ten-
nessee recognize the Bible as a part
of a course, in biology or science?

Gen. Stewart—I do not think the
law of the land recognizes them as
confusing one another in any partic-
ular,

Mr. Malone—Why does not this
statute impose the duty of teaching
the theory of creation, as taught in
the Bible, and exclude under penalty
of the law any other theory of crea-
tion; why does not that impose upon
the course of science or snecifically
the course of hiology in this state a
particular religious opinion from a
particular religious book?

Gen. Stewart—It is not a religious
question.

Mr. Malone—I am asking why.

Gen. Stewart—You are getting
right back to the proposition of the
police power, where the legislature,
through the exercise of police
power, passes a law directing a par-
ticular curriculum in the schools.

Mr. Malone—I do not want to in-
terrupt.

Gen. Stewart—All right, go ahead.

Mr. Malone—Not only do we

maintain not only is the police
power of the states not the power
to direct any particular line of
study, but it is not the law—

Gen. Stewart—This act could not
turn his religious point of view or
his religious purpose. The question

involved here is. to mv mind, the

INVOIVEG 1CIE 15, U 1y 21ii28%5, 2%

question of the exercise of the
police power.
Mr. Neal—It does not mention the

Bible?
Gen. Stewart—7Yes, it mentions
the Bible. The legislature, accord-

ing to our laws, in my opinion,
would have the right to preclude
the teaching of geography. That
is—-

State Not Heathen.

Mr. Neal—Does not it prefer the
Bible to the Koran?

Gen. Stewart—It does not men-
tion the Koran.

Mr. Malone—Does not it prefer
the Bible to the Koran?

Gen. Stewart—We are not living
in a heathen country.

Mr. Malone—Will you answer my
question? Does not it prefer the
Bible to the Koran?

Gen. Stewart—We are not living
in a heathen country, so how could
it prefer the Bible to the Koran?
You forced me then, in advance of
the matter I ain arguing now, to get
down to the absolute basis of the
proposition that it is the exercise
of the police power; that is the
question that is involved. That is
what it must turn on.

Mr. Malone—The improper exer-
cise—

GGen. Stewart—The improper ex-
ercise of the police power and dic-
tation of what should be taught in
the public schools?

Mr. Malone—Yes, sir.

Gen. Stewart—Do you say teach-
ing the Bible in the public school is
a religious matter?

Mr. Malone—No. 1 would say to
hase a theory set forth in any ver-
sion of the Bible to be taught in the
public school is an invasion of the
rights of the citizen, whether exer-
cised by the police power or by the
legislature.

Gen. Stewart—Because it imposes
a religious opinion? .
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Mr. Malone—Because it imposes
a religious opinion, yes. What I
mean is this: If there be in the
state of Tennessee a single child or
young man or young woman in
yvour school who is a Jew, to im-
pose any course of science a par-
ticular view of creation from the
Bible is interfering, from our point
of view, with his civil rights under
our theory of the case. That is our
contention.

Gen. Stewart—Mr. Malone, could
not he go to school on Friday and
study what is given him by the
public school; then on Sunday
study his Bible?

Mr. Malone—No, he should be
given the same right in his views
and his rights should not be inter-
fered with by any other doctrine.

Gen. Stewart—It is not an in-
vasion of a man’s religious rights.
He can go to church on Sunday or
any other day that there might be
a meeting, and worship according
to the dictates of his conscience, It
is not an invasion of a man’s reli-
gious liberty or an invasion of a
man’s religious rights. That ques-
tion cannot determine this act. It
is a queslion of the exercise of the
police power. That is what it is,
and nothing else, and if they under-
take to pass an act to state you shall
not teach a certain Bible or theory
of anything in your churches, an
invasion of a private or civil act,
then, according to my conception of
this, it might interfere with this
provision of the coustitution. But
this is the authority, on the part of
the legisiature of the state of Ten-
nessee, to direct the expenditure of
the school funds of the state, and
through this act to require that the
money shall not be spent in the
teaching of the theories that conilict
or contravene the Bible story of
man’s creation., It is an effort on
the part of the legislature to control
and direct the expenditure of state
funds, which they have the right to
do. It is an effort on the part of the
legislature to control the public
school system, which they have the
right to do.

Insists it is Question of Police
Power.

Gen. Stewart—That question can-
not determine this act. It is a ques-
tion of the exercise of the police
powers of the state; that is what it
is and nothing else, and if they un-
dertake to pass an act saying you
cannot teach the Bible or any cer-
tain book in any of your Bibles,
that is an invasion of civil rights
and that would interfere with their
rights under the constitution. But
this is a statement on the part of
the legislature of the state of Ten-
nessee, which directs the expendi-
ture of the school funds of the state,
and this is an act requiring that
their money shall not be expended
in teaching theories that contra-
dict the Bible. It is an effort on the
part of the legislature to control
the expenditure of state funds,
which it has the right to do. It is.
within the province of the legis-
lature to congrol the public schools
ol the state. 'This is not an inva-
sion of individual rights, nor of the
right of worship in the different
charches. 1If they taught there any-
thing that conflicts with this act it
would not prohibit attendance at
such a church. 7That is not what
it restricts, nor does it undertake to
conirol one’s conscience. 1 have
gotten ahead of their assignment,
however. Another question is as to
the violation of Secction 19, Article
1, of the constitution of Tennessee,
as to the freedom of speech, the
printing press, etc. From the for-
mation of this union, one of the in-
alienable rights of a citizen has
been the right to speak freely on
any subject. Being responsible,
however, for the abuse of that privi-
lege, or to prosecution, for the pub-
lication in papers investigating men
in a public capacity, and by indict-
ment for libel, where a jury shall
have the right to determine under
the law and the facts, under the di-
rection of the court, as in any other
criminal case. Now this assign-
ment under freedom of speech, Dr.
Neal insists upon., Under that ques-
tion, I say, Mr. Scopes might have
taken his stand on the street corners
and expounded until he became
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hoarse, as a result of his effort and
we could not interfere with him;
but he cannot go into the public
schools, or a school house, which is
controlled by the legislature and
supported by the public funds of
the state and teach this theory. Un-
der the exercise or the police
power, we should have a right to
object to it. The legislature has a
right to conirol that. Now if your
honor please, Mr. Hays said this
morning, by way of injecting a
little fun into this matter, I pre-
sume, what he conceived to be an
act, the equal in viscious qualities
to this, and prescribing the death
penalty upon any man who might
undertake to tecach a certain theory
or system—as to the earth being
round I bhelieve he said; I forget
which it was.

Mr. Hays—Round. Round in our
city.
Gen. Stewart —Ilow is that?

Round in your city? You must live
on a hillside. Is it round in New
York?

Mr. Hays—AlIl round.

Gen. Stewart—The inference was
that this act was absurd to him as
an act carrying the death penalty
for teaching a theory in contraven-
tion of what modern science claim-
ed as a natural and well-known
proposition. I presume that under
this right to regulate liberty and
freedom of thought and freedom of
speech, that Mr. Hays would insist
that the court should construe the
act at bar in this manner—without
reflecting, if Your Honor please, on
Your Honor, or anybody—that the
court in ruling on this would say.
(Reading.)

Law of the Land.

“Law of the land and due process
of law have been defined to mean
one and the same thing. The law
of the land as Daniel Webster has
said, is the general law, which hears
before it condemns, and proceeds
upon inquiry before it renders
judgment, and after hearing. The
law of the land applies to all
amendments, with certain restric-
tions.” No property right is in-
volved in the right of a man to

teach in a public school. We come
again to the proposition of the ex-
ercise of the police power of the
state. A man has no vested right, -
he has no civil right, he has no in-
herent right, and no right that he
can claim as a property right, as a
teacher in a public school, except
those which are subject to the con-
trol of the legislature. So there
can be no serious contention there,
if Your Honor please; that is a right
that is subject to the constitution
and subject to the acts of the legis-
lature in the exercise of the police
powers.

Darrow Says Statute is Void.

Mr. Darrow—No person shall be
put to answer a criminal charge
but by presentment or by indict-
ment.

Gen. Stewart—What particular
section do you mean there? Sec-
tion 14, Article 1 of the constitution
is as follows:

“Crimes punished by present-
ment, etc. That no person shall be
put to answer any criminal charge,
except—

Mr. Darrow—We mean
ment.

Gen. Stewart—Except by present-
ment, indictment or impeachment.
The two things are void. The whole
indictment?

Mr. Darrow—Yes, sir.
state any crime.

Gen. Stewart—It would void the
statute, would it? ]

Mr. Darrow—We claim the statute
is void; and that it is based on those
two grounds.

The Couri—That the statute is too
meager, they claim, General, I think,
and therefore, that the indictment,
is too meager.

Mr. Neal—That under this law it
is not possible to draw an indict-
ment, and therefore this defendant
was being tried without indictment.

Gen. Stewart—The wording of
the indictment complies with the
wording of the statute. In such a
case it is generally held to be good.

The Court—As I understand, gen-
eral, after disposing of the statute
they say there is no indictment.

indict-

It doesn’t
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Mr. Darrow—On both grounds,
Your Honor.

Gen. Stewart—There is no way
of discussing them without discuss-
ing them together.

The Court—Of course the indict-
ment could not be more comprehen-
sive than the statute, and if the
statute is too meager therefore, the
indictment would be too meager.

Gen. Stewart—And if the statute
is good the indictment is good.

Mr. Darrow—We claim that the
indictment should set out what the
offense was—what the doctrine was
—what his version of the doctrine
was.

Gen. Stewart—Undertake to set
ouf the full and complete doctrine?

Mr. Darrow—Yes.

Gen. Stewart—I do not under-
stand that to be the law. It would
be impossible to frame an indict-
ment properly under that, and no
indictment can be presented. An
indictment must state facts, and not
conclusions of law. Of course
there is no conclusions of law
stated here. An indictment must
charge the crime with certainty and
show such facts and circumstances
as constitute the crime; a mere
statement of conclusion on the law,
is sufficient. The law says it shall
be a violation of the law for a man
in our public schools to teach a
theory that denies the divine theory
of creation and that man descends
from a lower order of animals. The
indictment complies with the word-
ing of the statute in toto. If the
statute is good, then the indictment
must be good. Now, if Your Honor
please, they say it is too vague; he
does not know what he is charged
with. We must set out in our in-
dictment that he taught Little
Johnnie Jones that a man is de-
scended from a monkey, a gorilla,
or what not, and told him this in
the following words, to-wit: It is
not necessary that we state all that;
it is sufficient under our law that he
may know what he is charged to
answer. This indictment says that
John Scopes, on such and such a
date, taught a theory denying the
divinity of Christ and that man is
descended from a lower order of

animals. He is notified sufficiently
under this what he is here to de-
fend. That is all that is necessary
and all that is required under our
law.

In Harris vs. State, in 71 Tennes-
see, Page 326—

Mr. Darrow—71 Tennessee?

Gen. Stewart—At page 326. In
that case it is held that the words
of the statute must be followed, or
otherwisce the defendant might be
charged with one offense and con-
victed of another.

By our code, Section 5117, only
such a degree of certainty is re-
quired as will enable the court who
sits on it, to form judgment, and
they comment, less strictness. As
has always been held in this state—
it has always been held in this state,
that less strictness is required in in-
dictments for misdeameanors than
in felonies. That is from Section
5117, that is where they require
that only such degree of certainty
is required as will enable the court
to pronounce judgment upon con-
viction. That the section is based
upon that same section of the con-
stitution.

All that is necessary under both
of them is that the defendant may
know what he is charged with and
that the court may intelligently pro-
nounce judgment upon conviction.
That is all that is required, and that,
in my opinion, makes it entirely
sufficient. I see no reason why this
indictment is too vague. 1f we had
charged John Scopes with unlaw-
fully teaching in the public schools
of Rhea county and said no more,
then, certainly, he would not be
upon notice with what he has was
charged to come here and defend.
But we say that he has unlawfully
taught a theory that denies the story
of divine creation and has taught
instead that man descended from a
lower order of animals, and what
could be plainer? What is there
vague and indefinite and uncertain
about that? You did not prepare
a brief here to defend him on a
charge of arson, did you? He is
not here for transporting liquor,
and he knows it. He is here for
teaching a theory that denies the
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story of divine creation and that,
if Your Honor please, is sufficient.
The act is sufficient to notify him
what he is charged with, and there-
fore the indictment is sufficient, and
it complies with the requirements
of the law. And when it meets that
requirement, and the further re-
quirement that it is sufficient for
the court to know to be able to ren-
der judgment upon conviction. The
next is Article 8, Section 11, gen-
eral laws, only to be passed. “The
legislature shall have no power to
suspend any general law for the
henefit of any particular individual
inconsistent with the general laws
of the land, nor to pass any law
granting to any individual or in-
dividuals right, privileges, immuni-
ties or exemptions, other than such
as may be by the same law extended
to any member of the community
who may be able to bring himself
within the provision of such law.
No corporation shall be created or
its general powers increased or di-
minished by special law; but the
general assembly shall provide by
general law, for the organization
of all corporations hereafter created
which Jaws may, at any time, be
allered or repealed; and no such al-
terations or repeal shall interfere
with or divest rights which have
become vested.”

I don’t see that there is anything
in that assignment to discuss. One
observation, however, I have dis-
cussed in discussing this sufficiency
of the indictment—it was suggested
in conversation between Mr. Dar-
row and myself that if a man is in-
dicted for murder, he cannot simply
be indicted for the unlawful mur-
der of another-——as Mr. Darrow says
he must be told or he must be ac-
cused of murdering some particular
man who must be named in the in-
dictment. That is true as a matter
of common sense. That is true as
a matter of construction of our mur-
der statute. It is true our murder
statute says it shall be unlawful for
any person to kill any reasonable
creature in being. And, of course,
you have to name who is killed.

(Reading) In that the act violates
Section 2, Article 2 of the consti-

tution of Tennessee. “No person
to exercise power of more than one
department.”

Judge Chases Photographers.

The Court—Gentlemen, the jury
will not be sworn this afternoon,
and you photographers will have to
move out.

Gen, Stewart—You might let the
officers dismiss them for the day?

The Court—Yes. Let the jury go
home, Mr. Oflicer?

Gen, Stewart—The next assign-
ment, if the court please, is that no
person or persons belonging to one
of these departments shall exercise
any of the powers properly belong-
ing to either of the others, except in
the cases herein directed or per-
mitted.

Mr, Darrow—We are not going to
argue that,

Gen. Stewart—We will just strike
that then. They say they do not
reply on the next assignment—Sec-
tion 2, Article 2 of the constitution.

Mr. Neal-—We do not insist on it.

Mr. Darrow—O0h, we don’t care.

Mr, Stewart—ILet’s strike it then?

. Mr. Neal—All right.

Gen. Stewart—They are willing
that that be stricken, The next is,
the indictment-—

Mr. Darrow—Will you tell m
what that is, to be sure? :

Gen. Stewart—Under (j) Section
2, Article 2, The next is that the in-
dictment is so vague as not to in-
form the defendant of the nature
and cause of the accusation against
him. I have already argued that.
The next is thai the statute is void.
I have already argued that. And
void for indefiniteness and uncer-
tainly., And the next assignment
is the ounly one, if Your Honor
please—is the principal one, I think
on which this case rests. It is the
Fourteenth Amendment to the
United States constitution, and that
and the other—that and the consti-
tution of Tennessee—raising the
same (uestions are the ones that I
think the case must terminate on.
(Reading).

“All persons born or naturalized
in the United States and subject to
the jurisdiction thereof, as citizens
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of the United States and of the state
wherein they reside. No state shall
make or enforce any law which
shall abridge the privileges or im-
munities of citizens of the United
States: Nor shall any state deprive
any person of life, liberty or prop-
erty without due process of law, nor
deny to any person within its juris-
iiiction the equal protection of the
aws.”

One Serious Contention.

Now, on that assignment, if the
court please, comes the discussion
of the exercise of police powers,
and that assignment, I think, is the
only one your honor which might
be seriously considered., In the
consideration of this assignment, I
have made careful search of author-
ities, and while I have found much
law in favor of the state’s position,
there are particularly two or three
cases from which we shall quote,
and largely, these are derterminative
of the issues here. The case of
Meyer vs. The State of Nebraska,
which is reported in the supreme
court reports, lawyers’ edition, is a
case recently decided by the su-
preme court of the United States,
and in that we have an act of that
state-——Nebraska—which prohibited
the teaching in any of the schools
of that state—not just the public
schools, but all schools—any lan-
guage other than the English lan-
guage to any pupil under the eighth
grade. The supreme court held that
act unconstitutional. They said that
it contravened that it was an
abridgement of the right—that it
invaded the right of property, that
it was unconstitutional on account
of the Fourteenth Amendment, They
hold in substance that the school
teacher was deprived of the right
to pursue his lawful occupation to
teach German in the private and
parochial schools of that state. And
here is in part what they said.

The Court—Have you a copy of
the opinion?

Gen. Stewart—Yes, sir; I have the
book at the office, Further in de-
ciding the case the court said, in
part:

“The problem for our determin-
ation is whether the statute is con-
strued to apply and unreasonably
infringes the liberty granted by the
Fourteenth Amendment.” They
pass directly upon this question.
“While this court has not attempted -
to define with exactness the liberty
thus guaranteed, the term has re-
ceived much consideration, and
some of the included things has
been definitely stated. Without
doubt it denotes not merely free-
dom from bodily restraint, but also
the right of the individual to con-
tract, to engage in any of the com-
mon occupations of life. Plaintiff
in error taught this language in
school as a part of his occupation
—his right to thus teach and the
right of parents to engage him, we
think are within the liberty of the
amendment.”

Thus the line is drawn and in de-
ciding the case, the supreme court
held that this law was unconstitu-
tional, but we call the court’s es-
pecial attention that the court held
it was unconstitutional because it
affected all the schools—not only
the public schools, but the private
schools and in this connection we
call the court’s special attention to
the comment of the supreme court
in this opinion at the conclusion of
the same, and just before decision.
‘“I'he power of the state to compel
attendance at some school and to
make reasonable regulations for all
schools, including a requirement
that they shall give instruction in
English is not questioned. Nor has
challenge been made of the state’s
power to prescribe a curriculum for

institutions which it supports.
Those matters are not within the

present controversy.”

That is they very crux of this

lawsuit.  That is absolutely the
question involved here, if Your
Ionor please. And the case of

Leeper against the state of Tennes-
see—on this case, and the case of
Leeper against the state of Tennes-
see we are willing to risk our rights.

The Court—That is the Nebraska
case?
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Nebraska Case Cited.

Gen. Stewart—Yes, sir.

The opinion in the Nebraska case
says, “nor has challenge been made
of the state’s power to prescribe a
curriculum for institutions which
it supports.” Here in Rhea county
is a high school erected, supported
and maintained by the public
treasury, by the school fund that is
taken from that treasury—by the
money that is paid into the court
from the pockets of the taxpapers
of Rhea county and of the state of
Tennessee. Isn’t that a school that
is supported by the state? And the
supreme court of the United States
says, “Nor has challenge been made
of the state’s power to prescribe a
curriculum for institutions which it
supports.”

How much stronger could they
make the language? How much
more, Your Honor, would we have
them say than to recognize the right
of the state of Tennessee to direct
and control the curriculum in the
Rhea County High School. That is
the question. I think that is settled;
that is the highest tribunal of our
nation speaking,

I want to cite 7 Mellory, 240, the
Indiana case which holds, in sub-
stance, that the regulation of public
schools is a set matter exclusively
within the dominion of the legis-
Iature.

There are a great many author-
ities along this line shedding light
over different angles. But, your
honor, I think it is sufficient here
for the state, insofar as anything
else I might have to say here is con-
cerned, to rightly, wholly and en-
tirely in accord with what I have
already said upon the case of the
state of Tennessee vs. Leeper, that
one from Blount county.

The Court—Have you the book?

Gen. Stewart-—Yes, Your Honor.
Your Honor, the case in Oregon,
recently decided, in which Justice
McReynolds also rendered the opin-
ion, 1s at one with the Nebraska
case.

The Court—Have you the opin-
ion?

Gen. Stewart—Yes, sir.

The Court—I wish you would
preserve that.

Gen. Stewart—It holds the same
as the Indiana case which I just re-
ferred to, Your Honor.

Now, if Your Honor please, I pre-
fere to read this Leeper case to the
court.

The Court—I wish you would
read the entire case if it is not too
long.

Mr. Darrow—I guess he can state
it in a minute. Take as long as you
want, though.

Mr. Stewart—This is 103 Tennes-
see, 504, The defendant was con-
victed of violating the uniform text-
book law and sentenced to pay a
cost of $10. I will not read the in-
dictment.

Mr. Darrow—Is that what you
want to go into?

Gen. Stewart—You may read it
if you care to. On this same ques-
tion. (Reading from the State of
Tennessee, 103, 504, Edward Leeper
vs. State of Tennessee, the defend-
ant, a public school teacher, be-
ginning with the words, “did un-
lawfully use and permit to be used,”
etc., to “prescribed the terms upon
which it may be done in the inter-
est of the citizen.”)

Gen. Stewart—Then they discuss
the question of monopoly, and
whether they have a right to make
this restriction upon the publishers
of these books. Then, going further
into the question, the question of
police power, they say: (Reading
beginning with “It is said that the
schools do not belong to the state,”
and ending with words “best in-
terest of the citizens will be con-
served.”)

They come back upon that ques-
tion, I thought I had gotten beyond
that question.

(Reading beginning with words
‘“We are of the opinion” and ending
with words “prevent benefit from
book dealers.”)

Now, if Your Honor please, they
wind up here with further remarks
along that line, but they adopt the
opinion there, as I just finished
reading, and they say in State vs.
Hawer, that the control of the pub-
lic school system must be lodged
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somewhere, and where is a better
place to lodge it than in the general
assembly, composed of men from
the different counties of the state,
men who represent a certain stand-
ard in their legislative and sena-
torial district; men who are respon-
sible to their constituency, to the
citizens of Tennessee for the acts
that they commit. .

Here is a uniform system of pub-
lic schools in the state of Tennes-
see. Who has the right to control
it? If the legislature should not
have the right to conirol them, then
who ought to have the right to con-
trol them. Who may say what books
shall be taught or what books shall
not be taught; who has that right?
The legislature has that right. If
they don’t have it, who could have
it? Where could the power be
lodged? Where in the state of Ten-
nessee could you lodge a central
power to control the uniform sys-
tem, if the court please? I think
the case of Leeper vs. State settled
that question beyond peradventure
of a doubt, and that it settles it
definitely. I think it says that case
construed with the case of the U.
S.—1I have forgotten the style of it—

The Court—Nebraska?

Gen. Stewart — Nebraska case.
construed with that case, Your
Honor. I think it is as plain as it
can be possibly made that in the
exercise of its police power the
state legislature has the right to
execute a uniform law regarding
the wuniform system of public
schools. Who then has a right to
conirol, who then has the right to
control the management of these
public schools, and they have a
right to name the curriculum for
each and every one of these public
schools, because they have a right
to control the system.

They do it in the exercise of
their police power and the court
will not refute this except as to
where it is shown that there is an
abuse of this power. It must be a
reasonable use, and the reason is
the one test, the only test that can
be applied to it. And reason is the
test we would want to apply to it,
and we are willing that the test

of reason be applied to it.

This, if the court please, the con-
stitutionality of this act—the ques-
tion is important that they have no
right, that it is an abridgement of
rights.

Your Honor, just a few more
words.

. The Police Officer—No, no talk-
ing in the courtroom.

Gen. Stewart—Your Honor, just
a few more words and I am
through.

Charges Attack on Legislature.

Attack is made upon the right of
the legislature to pass such an act.
The question has been made that it
abridges the right of religious lib-
erty; that it is an intervention of
that section of the constitution.
Much more might be said about it.
I could make, in a very short time,
a speech about it, but that is un-
necessary and perhaps foolish; it
would be sufficient to say that I be-
lieve, Your Honor, that this is im-
portant upon a construction of the
constitution as to whether or not
the state was, in the exercise of its
police power, as to the right to con-
trol the curriculum in the public
schools. The question on the in-
vasion of religious liberty is not
even raised in the case of the State
vs. Marbury, the Nebraska -case,
where they passed a law you could
not teach except in the English lan-
guage. There is no question there
in the violation of that part of the
constitution. No question was made
in that case. No question was made
in the Leeper case it is an invasion
if the court please, of any religious
liberty, and they inject it into this
case only because the Bible is men-
tioned.

Now, what is the difference? If
the state has a right in the exercise
of its police power to say you can-
not teach Wentworth’s arithmetic
or Fry’s geography, it has the same
right to say you cannot teach any
theory that denies the divine ecre-
ation of man. This is true because
the legislature is the judge of what
shall be taught in the public schools
and that is the reason it is true.
Police power, the exercise of po-
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lice power, the phrase which no
man under God’s shining sun has
ever undertaken to define, what
does it mean. .

You might talk from now until
doomsday and you could not de-
fine it; it passes down to the sound
discretion of the legislature. They
have a right to say and no one else
has a right to say, and I say, Your
Honor, that in the passage of this
act the legislature abused no dis-
cretion, but used only th ereason-
able means at hand; they exercised
a lawful and legal right that was
given them by the constitution, the
police power of the state, and I say
that they were within their right,
and I say that any effort to place
any other construction upon this,
or to invalidate any other part .of
the constitution, is an effort to be-
cloud the true issues in the case.

Mr. Hayes—May I ask you a ques-
tion?

Gen. Stewart—Yes, sir.

Hays Asks How Scopes Got Book.

Mr. Hayes—Did the state, under
the power you have referred to,
prescribe the book which Mr.
Scopes taught in the schools?

Gen. Stewart—Did they do what?

Mr. Hays—Did the state, under
the power you have referred to,
prescribe the book which Mr.
Scopes taught from, the manual
that he was teaching from?

Gen. Stewart—There is no act on
that, as I understand it.

Mr. Hayes—I thought you just
stated that the state prescribed the
school books; did they prescribe
the schoo! book that Mr. Scopes
was using?

Gen. Stewart—I said they had a
right to.

Mr. Hayes—Did
that right?

- Mr. Malone—How did he get the
book we mean, was it given to him
by the state.

Gen. Stewart—That is a matter of
proof; we are prepared to show
that; do you want to put me on the
witness stand?

Mr. Malone—No. I would like
to—

(Laughter in the courtroom.)

they exercise

The Court—We will take a few
minutes recess.

(Thereupon a short recess was
taken.)

Mr. Darrow—Shall I proceed?

The Court—I will hear you,
Colonel.

Mr. Darrow—If the court please.

The Court—Have order in the
courtroom. Get seats,

Mr. Darrow—I know my friend,
McKenzie, whom I have learned not
only to admire, but to love in our
short acquaintance, didn’t mean
anything in referring to us lawyers
who come from out of town. For
myself, I have been treated with the
grealest courtesy by the attorneys
and the community.

The Court—No talking, please, in
the courtroom.

Darrow Given Title,

Mr. Darrow-—And I shall always
remember that this court is the first
one that ever gave me a great title
of “Colonel” and I hope it will stick
to me when I get back north.

The Court—I want you to take it
back to your home with you,
colonel.

Darrow’s Speech—Holds Bryan
Responsible.

Mr. Darrow—That is what I am
trying to do.

But, so far as coming from other
cities is concerned, why, Your
Honor, it is easy here. I came from
Chicago, and my friend, Malone,
and friend Hays, came from New
York, and on the other side we have
a distinguished and very pleasant
gentleman who came from Califor-
nia and another who is prosecuting
this case, and who is responsible
for this foolish mischievous and
wicked act, who comes from
Florida.

This case we have to argue is a
case at law, and hard as it is for
me to bring my mind to conceive
it, almost impossible as it is to put
my mind back into the sixteenth
century, I am going to argue it as if
it was serious, and as if it was a
death struggle between two civil-
izations.

Let us see, now what there is
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about it. We have been informed
that the legislature has the right to
prescribe the course of study in the
public schools. Within reason, they
no doubt have, no doubt. They
could not prescribe it, I am in-
clined to think, under your consti-
tution, if it omitted arithmetic and
geography and writing, neither
under the rest of the constitution
if it shall remain in force in the
state, could they prescribe it if the
course of study was only to teach
religion, because several hundred
years ago, when our people believed
in freedom, and when no man felt
so sure of their own sophistry that
they were willing to send a man to
jail who did not believe them. The
people of Tennessee adopted a con-
stitution, and they made it broad
and plain, and said that the people
of Tennessee should always enjoy
religious freedom in its broadest
terms, so I assume, that no legisla-
ture could fix a course of study
which violated that. For instance,
suppose the legislature should say,
we think the religious privileges
and duties of the citizens of Tennes-
see are much more important than
education, we agrec with the dis-
tinguished governor of the state, if
religion must go, or learning must
go, why, let learning go. 1 do not
know how much it would have to
go, but let it go, and therefore we
will establish a course in the pub-
lice schools of teaching that the
Christian religion as unfolded in
the Bible, is true, and that every
other religion, or mode or system of
ethics is false and to carry that out,
no person in the public schools
shall be permitted to read or hear
anything except Genesis, Pilgrims
Progress, Baxter’s Saint Rest, and In
His Image. Would that be consti-
tutional? If it is, the constitution
is a lie and a snare and the people
have forgot what liberty means.

1 remember, long ago, Mr. Ban-
croft wrote this sentence, which is
true: ““That it is all right to pre-
serve freedom in constitutions, but
when the spirit of freedom has fled,
from the hearts of the people, then
its matter is easily sacrificed under
law.” And so it is, unless there is

left enough of the spirit of freedom
in the state of Tennessee, and in the
United States, there is not a single
line of any constitution that can
withstand bigotry and ignorance
when it seeks to destroy the rights
of the individual; and bigotry and
ignorance are ever active. Here, we
find today as brazen and as bold an
attempt to destroy learning as was
ever made in the middle ages, and
the only difference is we have not
provided that they shall be burned
at the stake, but there is time for
that, Your Honor, we have to ap-
proach these things gradually.

If This Law Holds—Reverts to
Wicked Ancient Laws.

Now, let us see what we claim
with reference to this law. If this
proceeding both in form and sub-
stance, can prevail in this court,
then Your Honor, no law—no mat-
ter how foolish, wicked, ambiguous,
or ancient, but can come back to
Tennessee. All the guarantees go
for nothing. All of the past has
gone, will be forgotten, if this can
succeed.

I am going to begin with some
of the simpler reasons why it is ab-
solutely absurd to think that this
statute, indictment, or any part of
the proceedings in this case are
legal, and I think the sooner we get
rid of it in Tennessee the better for
the peace of Tennessee, and the bet-
ter for the pursuit of knowledge in
the world, so let me begin at the
beginning.

Let us take this statute as it is,
the first point we made in this suit
is that it is unconstitutional on ac-
count of the divergence and the dif-
ference between the statute and the
caption, and because it contains
more than one subject. Now, my
distinguished friend was quite
right, every constitution with which
I am familiar has substantially this
same provision, that the caption
and the law must correspond. He
is right in his reason. Why? Lots
of things are put through in the
night-time. Everybody does not
read all of the statutes, even mem-
bers of the legislature—I have been
a member of the legislature myself,
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and I know how it is—they may
vote for them without reading them,
but the substance of the act is put
in the caption, so it may be seen
and read, and nothing can be in
the act that is not contained in the
caption. There is not any question
about it, and only one subject shall
be legislated on at once. Of course
the caption may be broader than
the act. My friend is entirely right
about it. They may make a caption
and the act may fall far short of it,
but the substance of the act must be
in the caption, and there can be no
variance. Now, Your Honor, that
is elementary, nobody need to brief
on that, it is a sufficient brief to
read the constitution, that one sec-
tion, it is very short.

Now, let us see what they have
done, there is not much dispute
about the English language, I take
it, here is the caption, “Public act,
Chapter 37, 1925. An act prohibit-
ing the teaching of the evolution
theory in all the universities, nor-
mals and all the public schools of
Tennessee which are supported in
whole or in part by the public
school funds of the state, and to
prescribe penalties for the violation
thereof.”

Now what is it, an act to prohibit
the teaching of the evolution theory
in Tennessee? Well, is that the act?
Is this statute to prevent the teach-
ing of the evolution theory? There
is not a word said in the statute
about evolution, there is not a word
said in the statute about preventing
the teaching of the theory of evolu-
tion—not a word. This statute con-
tains nothing whatever in reference
to teaching the theory of evolution
in the public schools of Tennessee.
And, Your Honor, the caption con-
tains nothing else—nothing else.
Does the caption say anything about
the Bible? Oh! no, does it say any-
thing about the divine account con-
tained in the Bible? Oh! no. If a
man was interested in the peace and
harmony and welfare of the citizens
of Tennessee, if he was interested
in intellectual freedom and religi-
ous freedom, if he was interested in
the right to worship God as he saw
fit, but he found out that chaos and

disorder and riot could follow in
the wake of this caption, and he
found out that every religious preju-

A3 nh -
dice inherent in the breast of man

could be appealed to, by the law,
the legislature was about to pass—
there is not a single word in it.
This caption says what follows is
an act forbiding the teaching of
evolution, and the Catholic could
have gone home without any
thought that his faith was about to
be attacked, the Protestant could
have gone home without any
thought that his religion could be
attacked, the intelligent scholarly
Christian, who by the millions in
the United States, find no inconsist-
ency between evolution and reli-
gion, could have gone home without
any fear that a narrow, ignorant,
bigoted shrew of religion could
have destroyed their religious free-
dom and their right to think and
act and speak, and the nation- and
the state could have laid down
peacefully to sleep that night with-
out the slightest fear that religious
hatred and bigotry was to be turned
loose in a great state. Any question
about it? Anything in this caption
whatever about religion, or any-
thing about measuring science and
knowledge and learning by the
book of Genesis, written when
everybody thought the world was
{lat? Nothing. They went to bed
in peace, probably, and they woke
up to find this, which. has not the
slightest reference to it, which does
not refer to evolution in any way,
which is as claimed a religious
statute, the growth of as plain re-
ligious ignorance and bigotry as
any that justified the Spanish in-
quisition or the hanging of the
witches in New England, or the
countless iniquities under the name
of what some people called religion,
and persued the human race down
to the last hundred years. That is
what they found, and here is what
it is: “Be it enacted by the general
assembly of the state of Tennessee,
that it shall be unlawful for any .
teacher in any of the universities,
normals and all other public schools
in the state, which are supported
in whole or in part by the public
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school funds of the state, to teach”
—what, teach evolution? Oh! no—
“to teach the theory that denies the
story of the divine creation of man,
as taught in the Bible, and to teach
instead that man has descended
from a lower order of animals.”
That is what was foisted on the
people of this state, under a caption
which never meant it, and could
give -no hint of it, that it should
be a crime in the state of Tennes-
see to teach any theory of the origin
of man, except that contained in
the divine account as recorded in
the Bible. But the state of Tennes-
see under an honest and fair inter-
pretation of the constitution has no
more right to teach the Bible as the
divine book than that the Koran is
one, or the book of Mormons, or
the book of Confucius, or the Bud-
da, or the Essays of Emerson, or any
one of the 10,000 books to which
human souls have gone for conso-
lation and aid in their troubles.
Are they going to cut them out?
They would have to pick the right
caption at least, and they could
not pick it out without violating
the constitution, which is as old
and as wise as Jefferson.

Certainly Violates Constitution.

Your Honor, there can be no sort
of guestion, I submit, as a lawyer,
I may be wrong, I have been wrong
before-—there is no more question
that this yiolates the constitution
in its provisions. The caption
must state the substance and mean-
ing of the act, and the act can
contain nothing excepting the sub-
stance of the caption; and there be
no more question about it than that
two and two make four, They will
have to arrange their cohorts and
come back for another fight if the
courts of Tennessee stand by their
own constitution, and I presume
they will.

1t is binding on all the courts of
Tennessee and on this court among
the rest, and it would be a travesty
that a caption such as this and a
body such as this is woud be de-
clared valid law in the state of Ten-
nessee. So much for that, Now, as

to the statute itself. It is full of
weird, strange, impossible and ima-
ginary provisions. Driven by big-
otry and narrowness they come to-
gether and make this statute and
bring this litigation. I cannot con-
ceive anything greater.

What is this law? What does it
mean? Help out the caption and
read the law. “Be it enacted by the
general assembly of the state of
Tennessee that it shall be unlawful
for any teacher in any of the uni-
versities, normals and all the public
schools in the state which are sup-
ported in whole or in part by pub-
lic school funds of the state, to
teach any theory that denies the
conception of the divine creation
of man as put in the Bible and teach
in its stead that man is descended
from a lower order of animal.”

The statute should be comprehen-
sible. It should not be written in
Chinese anyway. It should be in
passing English. As you say, so
that common, human beings would
understand what it meant, and so
a man would know whether he is
liable to go to jail when he is teach-
ing not so ambiguous as to be
a snare or a trap to get someone
who does not agree with you. It
should be plain, simple and easy.
Does this statute state what you
shall teach and what you shall not?
Oh, no! Oh, no! Not at all. Does
it say yvou cannot teach the earth
is round? Because Genesis says it
is flat? No. Does it say you con-
not teach that the earth is millions
of.ages old, because the account in
Genesis makes it less than six thou-
sand years old? Oh, no. It does-
n’t state that. If it did you could
understand it. It says you shan’t
teach any theory of the origin of
man that is conirary to the divine
theory contained in the Bible,

No Legislature Can Say What is
Divine—Discusses Bible.

ow let us pass up the word
“divine!” No legislature is strong
enough in any state in the Union to-
characterize and pick any book as
being divine. Let us take it as it
is. What is the Bible? Your Honor,
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1 have read it myself. I might read
it more or more wisely. Others may
understand it better. Others may
think they understand it better
when they do not. But in a general
way I know what it is. 1 know
there are millions of people in the
world who look on it as being a di-
vine book, and I have not the slight-
est objection to it. I know there
are millions of people in he world
who derive consolation in their
times of trouble and solace in times
of distress from the Bible. 1 would
be pretty near the last one in the
world to do anything or take any
action to take it away. I feel just
exactly the same toward the reli-
gious creed of every human being
who lives. If anybody finds any-
thing in this life that brings them
consolation and health and happi-
ness I think they ought to have it
whatever they get. I haven’ any
fault to find with them at all. But
what is it? The Bible is not one
book. The Bible is made up of six-
ty-six books written over a period
of about one thousand years, some
of them very early and some of
them comparatively late. It is a
book primarily of religion and mor-
als. It is not a book of science.
Never was and was never meant to
be. Under it there is nothing pre-
scribed that would tell you how to
build a railroad or a steamboat or
to make anything that would ad-
vance civilization. It is not a text-
book or a text on chemistry. It is
not big enough to be. It is not a
book on geology; they knew nothing
about geology. It is not a bhook
on biology; they knew nothing

about it. It is not a work on evolu-
tion; that is a mystery. It is not
a work on astronomy. The man

who looked out at the universe and
studied the heavens had no thought
but that the earth was the center
of the universe. But we know bet-
ter than that. We know that the
sun is the center of the solar sys-
tem. And that there are an infini-
ty of other systems around about
us. They thought the sun went
around the earth and gave us light
and gave us night. We know bet-
ter. We know the earth turns on

its axis to produce days and nights.
They thought the earth was 4,004
years before the Christian Era. We
know better. 1 doubt if there is a
person in Tennessee who does not
know better. They told it the best
they knew. And while suns may
change all you may learn of chem-
istry, sgeomelry and mathematlcs,
there are no doubt certaln primi-
tive, elemental instincts in the or-
gans of man that remain the same,
he finds out what he can and yearns
to know more and supplements his
knowledge with hope and faith.

Bible is in Province of Religion—

Aanney ~f wnnddn
Accounts of Creation Conflict.

That is the province of religion
and I haven’t the slightest fault to
find with it. Not the slightest in
the world. One has one thought
and one another, and instead of
fighting each other as in the past,
they should support and help each
other. Let’s see now. Can your
Honor tell what is given as the ori-
¢in of man as shown in the Bible?
Is there any human being who can
tell us? There are two conflicting
accounts in the first two chapters.
There are scattered all through it
various acts and ideas, but to pass
that up for the sake of argument no
teacher in any school in the state
of Tennessee can know that he is
violating a law, but must test every
one of its doctrines by the Bible,
must he not? You cannot say two
times two equals four or a man
an educated man if evolution is for-
bidden. It does not specify what you
cannot teach, but says you cannot
teach anything that conflicts with
the Bible, Then just imagine mak-
ing it a criminal code that is so
uncertain and impossible that every
man must be sure that he has read
everything in the Bible and not only
read it but understands it, or he
might violate the criminal code.
Who is the chief mogul that cnn
tell us what the Bible means. He o
they should write a book and make
it plain and distinct, so we woul:d
know. Let us look at it. There
are in America at least five hundred
different sects or churches, all of
which quarrel with each other and
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the importance and nonimportance
of certain things or the construc-
tion of certain passages. All along
the line they do not agree among
themselves and cannot agree among
themselves. They never have and
probably never will. There is a
great division between the Catholics
and the Protestants. There is such
a disagreement that my client, who
is a school-teacher, not only must
know the subject he is teaching, but
he must know everything about the
Bible in reference to evolution. And
he must be sure that he expresses
his right or else some fellow will
come along here, more ignorant per-
haps han he and say, “You made a
bad guess and I think you have
committed a crime. No criminal
statute can rest that way. There is
not a chance for it, for this eriminal
statute and every criminal statute
must be plain and simple. If Mr.
Scopes is to be indicted and prose-
cuted because he taught a wrong
theory of the origin of life why not
tell him what he must teach. Why
not say that you must teach that
man was made of the dust; and
still stranger not directly from the
dust, without taking any chances
on it, whatever, that Eve was made
out of Adain’s rib. You will know

what I am talking about. —

No Man Could Obey Law-—No Court
Could Enforce It

Now my client must be familiar
with the whole book, and must
know all about all of these warring
sects of Christians and know which
of them is right and which wrong,
in order that he will not commit
crime. Nothing was heard of all
that until the fundamentalists got in-
to Tennessee. I trust that when
they prosecute their wildly made
charge upon the intelligence of some
other sect they may modify this
mistake and state in simple lan-
guage what was the account con-
tained in the Bible that could not be
taught. So, unless other sects have
something to do with it, we must
know just what we are charged
with doing. This statute, I say, your
Honor, is indefinite and uncertain.
. No man could obey it, no court

could enforce it and it is bad for
in-definiteness and uncertainty.
Look at that indictment up there.
If that is a good indictment I never
saw a bad one. Now, I do not ex-
pect, your honor, my opinion to go
because it is my opinion, because
I am like all lawyers who practice
law; I have made mistakes in my
judgment of law. 'I will probably
make more of them., I insist that
you might just as well hand my cli-
ent a piece of blank paper and then
send the sheriff after him to jail
him. Let me read this indictment.

Reads from Newspaper

I am reading from a newspaper.
1 forget what newspaper it was,
but am sure it was right: ‘“That
John Thomas Scopes on April, 1925,
did unlawfully and willfully teach
in the public schools of Rhea Coun-
ty, Tennessee, which public schools
are supported in part and in whole
— 1 don’t know how that is pos-
sible, but we will pass that up—“In
part or in whole by the public
school funds of the state a certain
theory and theories that deny the
story of the divine creation of man
as taught in the Bible and did teach
instead thereof that man is descend-
ed from a lower order of animals.”
Now, then there is something that
is very elementary. That is one of
them and very elementary, because
the constitutions of Tennessee pro-
vides and the constitution of pretty
near every other state in the United
States provide that an indictment
must state in sufficient terms so that
a man may be appraised of what is
going to be the character of charge
against him. Tennessee said that
my friend the attorney-general says
that John Scopes knows what he is
here for. Yes, I know what he is
here for, because the fundalmental-
ists are after everybody that thinks.
I know why he is here. I know he
is here because ignorance and bigot-
ry are rampant, and it is a mighty
strong combination, your Honor, it
makes him fearful. But the state
is bringing him here by indictment,
and several things must be stated in
the indictment; indictments must
state facts, not law nor conclusions
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of law. It is all well enough to show
that the indictment is good if it
charges the offense in the language
of the statute. In our state of Ili-
nois, if one man kiils another with
malice aforethought, he would be
guilty of murder, but an indictment
would not be good that said John
Jones killed another., It would not
be good. It must tell more about it
and how. It is not enough in this
indictment to say that John Scopes
taught something contrary to the di-
vine account written by Moses—
maybe—that is not enough. There
are several reasons for it. First, it
is good and right to know. Second-
ly, after the shooting is all over here
and Scopes has paid his fine if he
can raise his money, or has gone
to jail if he cannot, somebody else
will come along and indict him
over again. But there is one thing
I cannot account for, that is the
hatred and the venom and feeling
and the very strong religious com-
bination. That I never could ac-
count for. There are a lot of things
I cannot account for. Somebody
may come along next week and in-
dict him again, on the first indict-
ment, It must be so plain that a sec-
ond case will never occur. He can
S?%I,’to him, “I have cleared that
(o)

No Other Indictment Like This One

He can file a plea that he has al-
ready been put in jeopardy and
convicted and paid the fine, so you
cannot do it over again. There is
no quesion about that, your Honor,
in the slightest and the books are
full of them. I have examined, I
think all the criminal cases in Ten-
nessee on this point. I don’t like
to speak with too much assurance,
because sometimes you get held up
on such a thing, but I assume that
if they have got anything on the
other side I would have heard from
them, and I have, with the aid of
my assistants and helpers, they do-
ing most of the work, I have exam-
ined most all of them, and if there
is another indictment in Tennessee
like it I haven’t found it, and plenty
of indictments have been declared
void in Tennessee because they did
not tell us anything——plenty of

them. 1 do not think there ever
was another oune like it in Tennes-
see, and I am not referring to the
subject matter now because I know
there never was, as far as the sub-
ject matter goes, but I am speaking
of the form of it. Now, Mr. Scopes,
on April 24 did unlawfully and wil-
fully teach in a public school of
Rhea county, Tennessee, which pub-
lic school is supported in whole or
in part by the public school fund
of the state, certain theories that
deny the story of the divine crea-
tion of man. What did he teach?
What did he teach? Who is it that
can tell us that John Scopes taught
certain theories that denied the
story of the divine-—the divine story
of creation as recorded in the Bible,
How did he know what text-
books did he teach from? Who did
he teach? Why did he teach? Not
a word—all is silent. He taught, oh
yes, the place mentioned is Rhea
county. Well, that is some county
—Maybe all over it, I don’t know
where he taught, he might have
taught in a half a dozen schools in
Rhea county on the one day and if
he is indicted next year after this
trial is over, if it is, for teaching
in District No. 1, in Rhea county,
he cannot plead that he has already
been convicted, because this was
over here in another district and
at another place. What did he
teach? What was the horrible thing
he taught that was in conflict with
Moses and what is it that is not in
conflict with Moses? What should-
n’t he have taught? What is the
account contained in the Bible
when he ignored, when he taught
the doctrine of evolution which is
taught by every—believed by every
scientific man on earth. Joshua
made the sun stand still. The fun-
damentalists will make the ages roll
back. He should have been in-
formed by the indictment what was
the doctrine he should have taught
and he should have been informed
what he did teach so that he could
prepare, without reading a whole
book through, and without waiting
for witnesses to testify—we should
have been prepared to find out
whether the thing he taught was in
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conflict with the Bible or what the
Bible said about it. Let me call
attention, your Honor, to one case
they have heralded here—I don’t
know why. I will refer to it later.
Let me show you a real indictment,
gentlemen, in case you ever need to
draw another one. You don’t mind
a little pleasantry, do you? Here
is the case we have heard so much
about.
Leeper Case Again

Leeper vs. State. My fellow is a
leper, too, because he taught evo-
lution. I am going to discuss
this case a moment later to show
that it has nothing to do with the
subject. This man was indicted
because under the school book law
of this state the commission had
decided certain books should be
taught, and amongst the rest they
decided that Frye’s geography
should be taught. That any teacher
that did not follow the law and
taught something else should be
fined $25. Of course, it wasn’t so
bad as to teach evolution, although
the statute doesn’t say anything
about evolution. Now they indicted
him and this is what they said
in the indictment. This is their
leading case. “The grand jury
for the State of Tennessee, upon
their oaths present that Edward
Leper, heretofore, to-wit: On the
5th day of October, 1899, in the
state and county aforesaid, being
then and there a public school-
teacher and teaching the public
school known as school No. 5, Sixth
district, Blount county”—they pick
that out all right—“did unlawfully
use and permit to be used in said
public school, after the state text-
book commission had adopted and
prescribed for use in the public
schools of the state Frye’s introduc-
tory geography as a uniform text-
book another and different text-
book on that branch than the one
so adopted aforesaid, to-wit: But-
ler’s geography and the new Eclec-
tic elementary geography against
the peace and dignity of the state.
Now, your honor, would that
have been a good indictment, if
they had left all that out and said

he taught some bhook not authorized
by the board? He has got a right
to know what he taught and where
he taught it and all the necessary
things to conviet him of crime.
Your Honor, he cannot be convicted
in this case unless they prove what
he taught and where he taught it,
and we have got a right to know
all that before we go into court—
every word of it. The indictment
isn’t any more than so much blank
paper. I insist, your Honor, that
no such indictment was ever re-
turned before on land or sea. Some
men may pull one on me, but I don’t
think so—I don’t think so. You
might just as well indict a man for
being no good—and we could find
a lot of them down here probably
and if we couldn’t I could bring
them down from Chicago—but only
a man is held to answer for a spe-
cific thing and he must be told what
that specific thing is before he gets
into court. The statute is absolute-
ly void, because they have violated
the constitution in its caption and
it is absolutely uncertain—the in-
dictment is void because it is un-
certain, and gives no fact or infor-
mation and it seems to me the main
thing they did in bringing this case
was to try to violate as many pro-
visions of the constitution as they
could, to say nothing about all the
spirit of freedom and independence
that has cost the best blood in the
world for ages, and it looks like
it will cost some more. Let’s see
what else we have got. This legis-
lation—this legislation and all sim-
liar legislation that human ingenui-
ty and malice can concoct, is void
because it violates Section 13, Sec-
tion 12 and Section 3. I want to
call attention to that, your Honor,
Section 12 js the section providing
that the state should cherish science,
literature and learning. Now, your
Honor, I make it a rule to try not
to argue anything that I do not be-
lieve in, unless I am caught in a
pretty close corner and I want to
say that the construction of the at-
torney-general given to that, I think,
is correct and the court added. a
little to it, which I think makes
your interpretation correct for
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what it is good for. It shows the
policy of the state. It shows what
the state is committed to. 1 do
not believe that a statute could be
set aside as unconstitutional sim-
ply because the legislature did not
see fit to pass proper acts to en-
lighten and educate the yeomen of
Tennessee.

Violates Right of Worship—Does Not
Understand Religious Hatred

The state by constiiuion is com-
mitted to the doctrine of education,
committed to schools. It is commit-
ted to teaching and I assume when
it is committed to teaching it is
committed to teaching the truth
—ought to be anyhow-—plenty of
people to do the other. It is com-
mitted to teaching literaure and
science. My friend has suggested
that literature and science might
conflict. I cannot quite see how, but
that is another question. But that

indicates the policy of the state of

Tennessee and wherever it is used
in construing the unconstitutionality
of this act it can only be used as an
indication of what the state meant
and you could not pronounce a
statute void on it, but we insist that
this statute is absolutely void be-

cause it contravenes Section 3,
which is headed “the right of wor-
ship free.” Now, let’s see, your

Honor, there isn’t any court in the
world that can uphold the spirit of
the law by simply upholding its
letters. I read somewhere—I don’t
know where—that the letter killeth,
but the spirit giveth life. I think
1 read it out of “The Prince of
Peace.” 1 don’t know where I did,
but I read it. If this section of
the constitution which guarantees
religious liberty in Tennessee can-
not be sustained in the spirit it
cannot be sustained in the letter.
What does it mean? What does it
mean? I know two intelligent peo-
ple can agree only for a little dis-
tance, like a company walking along
in a road. They may go together a
few blocks and then one branches
off. The remainder go together a
few more blocks and another
branches off and still further some
one else bhranches off and the

human minds are just that way,
provided they are free, of course,
the fundamentalists may be put
in a trap so they cannot think
differently if at all, probably not
at all, but leave two free minds
and they may go together a certain
distance, but not all the way to-
gether. There are no two human
machines alike and no two human
beings have the same experiences
and their ideas of life and philoso-
phy grow oui of their consiruction
of the experiences that we meet on
our journey through life. It is im-
possible, if you leave freedom in
the world, to mold the opinions of
one man upon the opinions of an-
other—only tyranny can do it—and
your constitutional provision, pro-
viding a freedom of religion, was
meant to meet that emergency. I
will go further—there is nothing
else—since man—I don’t know
whether I dare say evolved—still,
this isn’t a school—since man was

wiliS A SCIQOL Lo idda

created out of the dust of the earth
—out of hand—there is nothing
else your .Honor that has caused
the difference of opinion, of bitter-
ness, of hatred, of war, of cruelty,
that religion has caused. With that,
of course, it has given consolation
to millions.

But it is one of those particular
things that should be left solely be-
tween the individual and his Maker,
or his God, or whatever takes expres-
sion with him, and it is no one else’s
concern.

500 Different Christian Creeds—
Darrow Pseudo-Scientist

How many creeds and cults are
there this whole world over? No
man could enumerate them? At least
as I have said, 500 different Christian
creeds, all made up of differences,
your honor, every one of them, and
these subdivided into smiall differ-
ences, until they reach every member
of every congregation. Because to
think is to differ, and then there are
any number of creeds older and any
number of creeds younger, than the
Christian creed, any number of them,
the world has had them forever.
They have come and they have gone,
they have abided their time and have
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passed away, some of them are here
still, some may be here forever, but
there has been a multitude, due to
the multitude and manifold differ-
ences in human beings, and it was
meant by the constitutional conven-
tion of Tennessee to leave these ques-
tions of religion between man and
whatever he worshiped, to leave him
free. Has the Mohammedan any
right to stay here and cherish his
creed? Has the Buddist a right to
live here and cherish his creed?
Can the Chinaman who comes here
to wash our clothes, can he bring
his joss and worship it? Is there
any man that holds a religious
creed, no matter where he came
from, or how old it is or how false
it is, is there any man that ecan
he prohibited by any act of the
legislature of Tennessce? Impossi-
ble? The constitution of Tennessee,
as T understand. was copied from
the one that Jefferson wrote, so clear,
simple. direct. to encourage the free-
dem  of religious opinion., said in
substance, that no act shall ever be
passed to mterfere with complete re-
ligions libertv. Now is this it or is
not thisit? What do you say? What
does it do? We will say I am a
scientist, no, T will take that back, T
am a Dseudo scientist, because T be-
lieve in evolution, pseudo-scientist
named by somebody, who neither
knows or cares what science is, ex-
cept to grab it by the throat and
throttle it to death. I am a pseudo-
scientist. and I believe in evolution.
Can a legislative body say, “You
cannot read a book or take a lesson,
or make a talk on science until you
first find out whether you are say-
ing against Genesis. It can unless
that constitutional provision protects
me. Itcan. Can it say to the astron-
omer, you cannot turn your telescope
upon the infinite planets and suns
and stars that fill space, lest you
find that the earth is not the center
of the universe and there is not any
firmament between us and the
heaven. Can it? It could—except
for the work of Thomas Jefferson,
which has been woven into every
state constitution of the Union, and

has stayed there like the flaming
sword to protect the rights of man
against ignorance and bigotry, and
when it is permitted to overwhelm
them, then we are taken in a sea of
blood and ruin that all the miseries
and tortures and carion of the middle
ages would be as nothing., They
would need to call back these men
cnce more. But are the provisions of
the constitutions that they left, are
they enough to protect you and me,
and every one else in a land which
we thought was free? Now, let us
see what it says: “All men have a
natural and indefeasible right to
worship Almighty God ac¢cording to
the dictates of their own con-
science.”

That takes care, even of the de-
spised modernist, who dares to be in-
telligent. “That no man can of right
be compelled to attend, erect or
support any place of worship, or to
maintain any minister against his
consent; that no human authority
can in any case whatever control or
interfere with the rights of con-

science in any case whatever®—
that does not mean whatever, that
means, “barring fundamentalist
propaganda. It does not mean
whatever at all times, sometimes
may be—and that “no preference
shall be given by law to any
religious establishment or mode
of worship.” Does it? Could
you get any more preference,

your honor, by law? Let us see.
Here is the state of Tennessee, liv-
ing peacefully, surrounded by its
beautiful mountains, each one of
which contains evidence that the
earth is millions of years old,—
people quiet, not all agreeing upon
any one subject, and not necessary.
If T could not live in peace with
people I did not agree with, why,
what? 1 could not live. Here is
the state of Tennessee going along
in its own business, teaching evolu-
tion for years, state boards handing
out books on evolution, professors
in colleges, teachers in schools, law-
yers at the bar, physicians, minis-
ters, a great percentage of the in-
telligent citizens of the state of Ten-
nessee evolutionists, have not even
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thought it was necessary to leave
their church. They believed that
they could appreciate and under-
stand and make their own simple
and human doctrine of the Nazarine,
to love their neighbor, be kindly
with them, not to place a fine on and
not try to send to jail some man who
did not believe as they believed, and
got along all right with it, too, until
something happened. They have not
thought it necessary to give up their
church, because they believed that
all that was here was not made on
the first six days of creation, or that
it had come by a slow process of
developments extending over the
ages, that one thing grew out of
another. There are people who be-
lieved that organic life and the plants
and the animals and man and the
mind of man, and the religion of
man are the subjects of evolution,
and they have not got through, and
that the God in which they believed
did not finish creation on the first
day, but that he is still working to
make something better and higher
still out of human beings, who are
next to God, and that evolution has
been working forever and will work
forever—they believe it.

A Crime in the State to Get Learning

And along comes somebody who
says we have got to believe it as I
believe it. It is a crime to know
more than I know. And they pub-
lish a law to inhibit learning. Now,
what is in the way of it? First, what
does the law say? This law says
that it shall be a criminal offense to
. teach in the public schools any ac-
count of the origin of man that is in
conflict with the divine account in
the Bible. It makes the Bible the
yard stick to measure every man’s
intellect, to measure every man’s in-
telligence and to measure every
man’s learning. Are your mathe-
matics good? Turn to I Elijah ii, is
your philosophy good? See II Sam-
uel iii, is your astronomy good? See
Genesis, Chapter 2, Verse 7, is your
chemistry good? See—well, chemis-
try, see Deuteronomy iii-6, or any-
thing that tells about brimstone.
Every bit of knowledge that the mind

has, must be submitted to a religious
test. Now, let us see, it is a travesty
upon language, it is a travesty upon
justice, it is a travesty upon the con-
stitution to say that any citizen of
Tennessee can be deprived of his
rights by a legislative body in the
face of the constitution. Tell me,
your honor, if this is not good, then
what? Then, where are we coming
out? I want to argue that in connec-
tion with another question here
which is equally plain. Of course, I
used to hear when I was a boy you
could lead a horse to water, but you
could not make him drink—water.
I could lead a man to water, but I
could not make him drink, either.
And you can close your eyes and
you won’t see, cannot see, refuse to
open your eyes—stick your fingers
in your ears and you cannot hear—
if you want to. But your life and
my life and the life of every Ameri-
can citizen depends after all upon
the tolerance and forebearance of his
fellowman. If men are not tolerant,
if men cannot respect each other’s
opinions, if men cannot live and let
live, then no man’s life is safe, no
man’s life is safe.

Here is a country made up of
Englishmen, Irishmen, Scotch, Ger-
man, Europeans, Asiatics, Africans,
men of every sort and men of every
creed and men of eyery scientific
belief; who is going to begin this
sorting out and say, “I shall measure
you; I know you are a fool, or worse;
I know and I have read a creed
telling what I know and I will make
people go to Heaven even if they
don’t want to go with me, I will
make them do it” Where is the
man that is wise enough to do it?

Statute Under Police Power

This statute is passed under the
police power of this state. Is there
any kind of question about that?
Counsel have argued that the legis-
lature has the right to say what
shall be taught in the public school.
Yes, within limits, they have. We
do not doubt it, but they probably
cannot say writing and arithmetic
could not be taught, and certainly
they cannot say nothing can be
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taught unless it is first ascertained
that it agrees with the Scriptures;
certainly they cannot say that.

But this is passed under the po-
lice power. Let me call your hon-
or’s attention to this. This is a
criminal statute, nothing else. It is
not any amendment to the school
law of the state. It makes it a crime
in the caption to teach evolution
and in the body of the act to teach
something else, purely and simply
a criminal statute.

There is no doubt about the law
in this state, Show me that Bar-
ber’s case will you? (Taking book
from counsel.)

There isn’t the slightest doubt
about it, or in any other state.
Your honor, I have got a case there,
but 1 have not got my glasses.

Associate Counsel—Here they are.

Mr. Darrow—Thank you.

There isn’t the slightest doubt
about it. Can you pass a law under
the police powers of the state; that
a thing cannot be done in Dayton,
but they can do it down in Chatta-
nooga? Oh, no. What is good for
Chattanooga is good for Dayton; I
would not be sure that what is good
for Dayton is good for Chattanooga,
but I will put it the other way.

Any law passed under the police
power must be uniform in its ap-
plication; must be uniform. What
do you mean by a police law?
Well, your honor, that calls up vis-
ions of policemen and grand jur-
ies and jails and penitentiaries
and electrocutionary  establish-
ments, and all that, and wicked-
ness of heart; that is police power.
True, it may extend to public health
and public morals, and a few other
things. I do not imagine evolution
hurts the health of anyone, and
probably not the morals, excepting
as all enlightment may and the ig-
norant think, of course, that it does,
but it is not passed for them, your
honor, oh, no. It is not passed be-
cause it is best for the public mor-
als, that they shall not know any-
thing about evolution, but because
it is contrary to the divine account
contained in Genesis, that is all,
that is the basis of it.

Now let me see about that. Any

police statute must rest directly
upon crime, or what is analagous
to it; it has that smack, anyhow.
Talk about the police power and
the policemen and all the rest of
them with their clubs and so on,
you shudder and wonder what you
have been doing, and that is the
police power. ]

Now, any such law must be uni-
form in its application, there can-
not be any doubt about that, not
the slightest. Here, for instance,
the good people of—well, I guess
these are good people, Nashville,
wasn’t it? Whether the common
people down there—

Mr. Neal—That is a Tennessee
case.

Is Bath on Sunday Wicked?

Mr. Darrow—Anyhow, it is a Ten-
nessee case. Good people stirred
up the community, by somebody, I
don’t know who, passed a law
which said it was a misdemeanor
to carry on barbering on Sunday,
and that it should be a misdemeanor
for anyone engaged in the business
of barbering to shave, shampoo and .
cut hair or to keep open the bath
rooms on Sunday.

(L.aughter in courtroom.)

Mr. Darrow—Well, of course, I
suppose it would be wicked to take
a bath on Sunday, I don’t know,
but that was not the trouble with
this statute. It would have been
all right to forbid the good people
of Tennessee from taking a bath
on Sunday, but that was not the
trouble. A barber could not give
a bath on Sunday, anybody else
could. No barber shall be permit-
ted to give a bath on Sunday, and
the supreme court seemed to take
judicial notice of the fact that
people take a bath on Sunday just
the same as any other day. Foreign-
ers come in there in the habit of
bathing on Sundays just as any
other time, and they could keep
shops open, but a barber shop, no.
The supreme court said that would
not do, you could not let a hotel
get away with what a barber shop
can’t. (Laughter.)

And so they held that this law
was unconstitutional, under the pro--
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vision of the constitution  which
says laws must be uniform. There
is no question about the theory of
it. If there were not, why, they
would be passing laws against—
the fundamentalists would be pass-
ing laws against the Congregation-
alists and Unitarians—I cannot re-
member all the names—Universal-
ists—they might graduate the law
according to how orthodox or un-
orthodox the church was. You can-
not do it; they have to be general.
The supreme court of this state has
decided it and it does not admit of
a doubt,

Now, I will just read one section
of the opinion: The act is for the
benefit of all individuals, barbers
excepted; we know that all of the
best hotels have bathrooms for the
use of guests, that they accept pay
i('ior baths and permit them on Sun-

ay.

Charges Class Legislation

(Reading from Barbers case, 2
Pickle, beginning with “that in
many cases the barber has bath-
room” to “for this and other things
the act is held void.”)

That in the case in 2 Pickle that
I read from. Why they named this
Pickle 1 have not found out yet.

But there is another in 16 Cates,
page 12. This is a case, your
honor, where they passed a law:

(Reading from above book begin-
ning with words ‘“that it shall be
unlawful for any jobbing,” to “It
shall be unlawful.””)

If it is unlawful for these corpo-
rations to discharge an individual
because they didn’t vote a certain
ticket, this must have been passed
against the wicked democrats up
here. Up in our state it is the re-
publicans who-do all that, but still,
it shall be unlawful to discharge
any man if he don’t vote a certain
way or buy at a certain place if he
did buy at a certain place, that
only applied to corporations; if
John Smith had a little ranch upon
the mountain or had hired a man
he could discharge him all right if
he didn’t vote the right ticket or go
to the right church or any old
reason. And the supreme court of

the state said, “Oh, no, you cannot
pass that sort of a law.” What is
sauce for the goose must be sauce
for the gander. You cannot pass a
law making it a crime for a corpo-
ration to discharge a man because
he voted differently and leave pri-
vate individuals to do it. And they
passed this law.

Let us look at this act, your
honor. Here is a law which makes
it a crime to teach evolution in the
caption. I don’t know whether we
have discussed that or not, but it
makes it a crime in the body of
the act to teach any theory of the
origin of man excepting that con-
tained in the divine account, which
we find in the Bible. All right.
Now that act applies to what?
Teachers in the public schools.
Now I have seen somewhere a state-
ment of Mr, Bryan’s that the fellow
that made the pay check had a right
to regulate the teachers. All right,
let us see. I do not question the
right of the legislature to fix the
courses of study, but the state of
Tennessee has no right under the
police power of the state to carve
out a law which applies to school-
teachers, a law which is a erimnal
statute and nothing else; which
makes no effort to prescribe the
school law or course of study. It
says that John Smith who teaches
evolution is a crimnal if he teaches
it in the public schools. There is
no question about this act; there
is no question where it belongs;
there is no question of its origin.
Nobody would claim that the act
could be passed for a minute ex-
cepting that teaching evolution was
in the nature of a criminal act; that
it smacked of policemen and crim-
inals and jails and grand juries;
that it was in the nature of some-
thing that was criminal and, there-
fore, the state should forbid it.

It cannot stand a minute in this
court on any theory than that it is
a criminal act, simply because they
say it contravenes the teaching of
Moses without telling us what those
teachings are. Now, if this is the
subject of a criminal act, then it
cannot make a criminal out of a
teacher in the public schools and
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leave a man free to teach it in a pri-
vate school. It cannot make it
criminal for a teacher in the pub-
lic schools to teach evolution, and
for the same man to stand among
the huskies and teach it. It cannot
make it a criminal act for this
teacher to teach evolution and per-
mit books upon evolution to be sold
in every store in the state of Ten-
nessee and to permit the news-
papers from. foreign cities to bring
into your peaceful community the
horrible utterances of evolution,
Oh, no, nothing like that. If the
state of Tennessee has any force in
this day of fundamentalism, in this
day when religious bigotry and
hatred is being kindled all over our
land, see what can be done?

Now, vour honor, there is an old
saying that nits are made of lice.
I don’t know whether you know
what it makes possible down here
in Tennessee? 1 know, I was
raised in Ohio. It is a good idea to
clear the nits, safer and easier,

To Strangle Puppies Is Good When
They Grow Into Mad Dogs, Maybe

To strange puppies is good when
they grow up into mad dogs, maybe.
I will tell you what is going to hap-
pen, and I do not pretend to be a
prophet, but I do not need to be a
prophet to know. Your honor
knows the fires that have been
lighted in America to kindle re-
ligious bigotry and hate. You can
take judicial notice of them if you
cannot of anything else. You know
that there is no suspicion which
possesses the minds of men like
bigotry and ignorance and hatred.

If today—

The Court—Sorry to interrupt
your argument, but it is adjourn-
ing time.

Mr. Darrow—If I may I can close
in five minutes. I can close in five
minutes in the morning, only a few,

If today, your honor-—give ne
five minutes more, I will not talk
five minutes.

The Court—Proceed tomorrow. )

Mr. Darrow—I shall not talk long,
your honor, I will tell you that.

If today you can take a thing like
evolution and make it a crime to
teach it in the public school, to-
morrow you can make it a crime to
teach it in the private schools,
and the next year you can make it a
a crime to teach it to the hustings or
in the church. At the next session
you may ban books and the news-
papers. Soon you may set Catholic
against Protestant and Protestant
against Protestant, and try to foist
your own religion upon the minds
of men. If you can do one you can
do the other. Ignorance and fanat-
icisim is ever busy and needs
feeding. Always it is feeding and

gloating for more. Today it is.
the public school teachers, to-
morrow the private. The next

day the preachers and the lecturers,
the magazines, the books, the news-
papers. After while, your honor, it
is the setting of man against man
and creed against creed until with
flying banners and beating drumns
we are marching backward to the
glorious ages of the sixteenth cein-
tury when bigots lighted fagots to
burn the men who dared to bring
any intelligence and enlightment
and culture to the human mind.
Tomorrow I will say a few words.
The Court—You gentlemen send
down your authorities to my room
at the hotel, on -both sides, and
your briefs, if vou have such.
Court is adjourned to 9:00 o’clock
tomorrow morning. )
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CHAPTER III.

THIRD DAY’S PROCEEDINGS—TUESDAY,
JULY 14, 1925. '

Darrow Objects to Prayer
Court met pursuant to recess.
Present as before.

Whereupon:

Immediately upon the rapping of
the bailiff for order in the court-
room, and before the regular ses-
sion was opened, the following pro-
ceedings occurred:

The Court—Rev. Stribling will
you open with prayer?

Mr. Darrow—Your honor, I want
to make an objection before the
jury conies in.

The Court—What is it, Mr. Dar-
row? .

Mr. Darrow—I object to prayer
and I object to the jury being pres-
ent when the court rules on the ob-
jection.

Gen. Stewart—What is it?

The Court—He objects to the
court being opened with prayer,
especially in the presence of the
jury.

Mr. Stewart—The jury is not here.

The .Court—Are any of the jury
in the courtroom?

(No response.)

The Court—No, I do not want to
be unreasonable about anything, but
I believe I have a right, I am re-
sponsible for the conduct of the
court, it has been my custom since
I have been judge to have prayers
in the courtroom when it was con-
venient and I know of no reason
why I should not follow up this
custom, so I will overrule the ob-
jection.

Mr. Darrow—May we ask if there
are any members of the jury in the
courtroom?

The Court—Yes, everyone stand

up.
Mr. Darrow—May I make the
record?
The Court—Yes.
(The bailiff raps for order.)

Mr. Darrow—Just a minute.

The Court—Yes.

Mr. Darrow—I understand from
the court himself that he has some-
times opened the court with prayer
and sometimes not, and we took no
exceptions on the first day, but see-
ing this is persisted in every ses-
sion, and the nature of this case
being one where it is claimed by
the state that there is a conflict be-
tween science and religion, above
all other cases there should be no
part taken outside of the evidence
in this case and no attempt by
means of prayer or in any other
way to influence the deliberation
and consideration of the jury of the
facts in this case.

For that reason we object to the
opening of the court with prayer
and I am going to ask the reporters
to take down the prayer and make
specific objections again to any
such parts as we think are espec-
ially obnoxious to our case.

The Court—Do you want to say
anything.

Gen. Stewart—Go ahead, Gen. Mc-
Kenzie.

Mr. McKenzie—That matter has
been passed upon by our supreme
court. Judge Shepherd took a case
from the court, when the jury, after
retiring to consider their verdict,
at the suggestion of one of them to
bow in prayer, asked divine guid-
ance, afterwards delivering a ver-
dict not excepted to, and afterwards
taken to the supreme court. It was
commendable to the jury to ask di-
vine guidance.

No Objection to Secret Prayer

Mr. Darrow—I do not object to
the jury or anyone else praying in
secret or in private, but I do object
to the turning of this courtroom into
a meeting house in the trial of this
case. You have no right to do it.

The Court—You have a right to
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put your exceptions in the record.

Gen. Stewart—In order that the
record may show the state’s posi-
tion, the state makes no contention,
as stated by counsel for the defense,
that this is a conflict between
science and religion insofar as the
merits are concerned, it is a case
involving the fact as to whether
or not a school-teacher has taught
a doctrine prohibited by statute,
and we, for the state, think it is
quite proper to open the court with
prayer if the court sees fit to do it,
and such an idea extended by the
agnostic counsel for the defense is
foreign to the thoughts and ideas of
the people who do not know any-
thing about infidelity and care less.

Mr. Hays—May I ask to enter an
exception to the statement “agnostic
counsel for the defense.”

Mr. Malone—I would like to reply
to this remark of the attorney-
general. Whereas I respect my col-
leagues, Mr. Darrow’s right to be-
lieve or not to believe as long as he
is as honest in his unbelief as I am
in my belief. As one of the mem-
bers of counsel who is not an ag-
nostic, I would like to state the
objection from my point of view.
Your honor has the discretion to
have a prayer or not to have a
prayer. There was no exception
offered and I can assure the court
when we talked it over among our-
selves as colleagues, there was no
exception felt to the opening of
these proceedings by prayer the
first day, but I would like to ask
your honor whether in all the trials
over which your honor has pre-
sided, this court has had a clergy-
man every morning of every day of
every trial to open the court with
prayer?

Our objection goes to the fact
that we believe that this daily open-
ing of the court with prayers, those
prayers we have already heard,
having been duly argumentative
that they help to increase the at-
mosphere of hositility to our point
of view, which already exists in this
community by widespread propa-
ganda,

“A God Fearing Country”-—Stewart

Gen. Stewart—In reply to that
there is still no question involved
in this lawsuit as to whether or not
Scopes taught a doctrine prohibited
by the statute, that is that man de-
scended from a lower order of
animals. So far as creating an at-
mosphere of hostility is concerned,
1 would advise Mr. Malone that this
is a God fearing couniry.

Mr. Malone—And it is no more
God fearing country than that from
which 1 came.

The Court—Gentlemen,
turn this into an argument.

Mr. Darrow—I would like to re-
ply to counsel, that this statute says
no doctrine shall be taught which
is contrary to the divine account
contained in the Bible. So there
is no question about the religious
character of these proceedings.

The Court—This court has no
purpose except to find the truth and
do justice to all the issues involved
in this case.

In answer to counsel for the de-
fendant, as to my custom, I will say
the several years I have been on _the
bench I have used my discretion
in opening the court with prayer, at
times when there was a minister
present and it was convenient to
do so; other times when there was
no large assemblage of people and
no minister present, I have not al-
ways followed this custom, but I
think it is a matter wholly within
the discretion of the court.

1 have instructed the ministers
who have been invited to my
rostrum to open the court with
praver, to make no reference to the
issues involved in this case. 1 see
nothing that might influence the
court or jury as to the issues. I be-
lieve in prayer myself; I constantly
invoke divine guidance myself,
when I am on the bench and off
the hench; I see no reason why 1
should not continue to do this. It
is not the purpose of this court to
bias or prejudice the mind of any
individual, but to do right in all
matters under investigation.

do not
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Judge Overrules Objection

Therefore, I am pleased to over-
rule the objection of counsel and in-
vite Dr. Stribling to open the court
with prayer.

Mr. Darrow—I note an exception,
your honor.

Thereupon Dr. Stribling pro-
ceeded to offer the following

prayer:

Dr. Stribling—Our Father, to
Thee we give all the praise for
every good thing in life and we in-
voke Thy blessings upon us this
morning, as accountable beings to
Thee as we enter into the duties of
this day. It matters not what our
relation to man may be. We have
a responsibility to fulfil], righteous-
Iy the tasks that are ours to do and

we would ask Thee this morning
1S morning,

oh God to mdke us fully conscious
of Thy presence and to give unto
us minds that are willing to be di-
rected in the way Thou wouldst
have us do. We pray, our Father,
to bless the proceedings of this
court, bless the court, the judge, as
he presides, and may there be in
every heart and in every mind a
reverence to the Great Creator of
the world

We ask Thee, our Father, to help
us, every one to find our place in
our relation to every other man, so
that we can best serve, can best
know human interests and can best
sympathize with the needs of every
heart.

To this end we ask that Thou wilt
enlighten our minds and lead us to
understand and know truth in all
its every phase, we ask it in the
ngme of our Blessed Redeemer,
J&us Christ, amen.

The Court—Open court, Mr, Sher-
iff, pursuant to adjournment. Be
seated.

Thereupon court was regularly
opened. .

The Court—Any motions this
morning, gentlemen? Any further
motions? Col. Darrow, did I under-
stand you to finish your argument
or not?

Mr. Darrow—Your honor, I only
reserved the right this morning in
looking over my points to see
whether 1 had forgotten something.

I find that I covered everything
that I wished to cover and submit
the argument now.

The Court—Anything further
from the state? Of course not.

Gen. Stewart—No, sir; not on
that.

The Court—Well, of course, these
are profound questions, gentlemen,
which you present to me. I worked
late last night; but the lights were
out until 8:30 and I couldn’t do any-
thing until that time. As I said
vesterday it is not my disposition
to guess if I can avoid doing so,
when deciding issues involved in a
lawsuit and therefore I will have to
ask the indulgence of the court this
morning, until I finish my investi-
gation, and the preparation of my

ruling upon these questions, 1 don’t

(S35 333

know how long that will be-—-pos-
sibly two hours.

Neal Presents Demurrer

Mr. Neal-—We have a demurrer
that we wish to file and consider
for decision nunc pro tunc?

The Court—Involving the same
questions?

Mr. Neal—Yes, sir.

The Court—You might consider
it as filed now, and let me act on
both together if you desire? Is that
agreeable to you, Gen. Stewart?

Gen. Stewart—I would like to see
the demurrer?

The Count—H’tve you furnished
him a copy?

Mr. Neal—No, sir; but we w111

The Court—If you want to make
any pictures, boys, make them now.
I will have to excuse you from the

tage.

Mr. Neal—The same questions are
raised.

The Court—You raised the same
questions by a different route.

Mr. Neal—Yes, sir; that is right.

The Court—You are not sure as
to the method.

Mr. Darrow—That is all there is
to it.

The Court—If you want to make
any pictures, I will give you fifteen
minutes.

Gen. Stewart—Your honor, just
adjourn until this afternoon., It is
10:00 o’clock now?
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Mr. Darrow—May we let the
record show, just to save bringing
up this question again, of prayer—
may the record show, without any
further objection, on each and every
morning that the motion is made
and the same ruling is made?

The Court—Yes, sir. Let the
record show it.

Mr. Darrow—I don’t care to em-
phasize it at all. I just want to
save it.

The Court—IL.et the record show
that it will be treated as made and
overruled every morning.

Mr. Neal—Just a moment, T will
hand you a copy of the demurrer.
Do you have the other motion,
judge?

The Court—Yes, sir; I have it.
It is in the hands of the court steno-
grapher. I haven’t it with me here.
Is Mr. Buchanan here?

Mr. Fain—Yes, sir; he is in the
transcribing room.

Gen. Stewart—Did I understand,
your honor, we would just adjourn
until noon?

The Court—No; I haven’t said
tlliatg;o We have been adjourning at

Gen. Stewart—If your honor
wants that much time, I want you
to have it. We just want to know
definitely if the court wants it.

The Court—Let’s see if they want
to make any pictures, and then I
will make the announcements.

(After photographers completed
the taking of pictures.)

The Court—The court will recess
until 1:00 o’clock.

AFTERNOON SESSION

1:00 p. m.
Tuesday, July 14, 1925,

Judge Warns Reporters

Whereupon the policeman rapped
for order and announced that court
would reconvene at 2:30 o’clock
p.m,

2:15 o’clock p.m.

Whereupon the court announced
as follows:

The Court—I want to announce
that I gave strict instructions to the

stenographer that my opinion was
not to be released to any person or
to give any information out. If any
member of the press has any in-
timation as to what my opinion is—
no person knows except myself and
the stenographer—and sends it out
before I begin to read it, I will deal
with them for contempt of court.
3:45 o’clock p.m.,,

July 14, 1925,

Present as before.

Whereupon:

The court was called to order.

Mr. Hayes—Before your honor
presents a decision or the proceed-
ings go further, may I present a
petition to the court, addressed to
the Hon. John T. Raulston, presid-
ing judge, Rhea county court. We,
the following named representatives
of various well-known religious
organizations, churches, syna-
gogues, do hereby petition your
honor that if you continue your
custom of opening the daily ses-
sions of the court of Rhea county
with prayer—

Gen. Stewart—Your honor, just a
minute, I submit that is absolutely
out of order.

Mr. Haves—Mr. Stewart—

Gen. Stewart—This is not an as-
sembly met for any purpose of hear-
ing a motion of that sort, or any
thing of that sort. Your honor has
passed upon the motion.

Mr. Hayes—I insist upon making
this motion.

Gen. Stewart—I am making my
exception to the court, will you
please keep your mouth shut.

Mr. Hayes—Will your honor hear
my motion?

Gen. Stewart—I am making my
exception to the court.

The Court—I will hear it.

Gen. Stewart—It is entirely out
of order. And I except to it with
all the vehemence of my nature.

The Court—I will hear it, pro-
ceed, Mr. Hayes.

Petition from Unitarious Jews and
Congregationalists
Mr. Hayes—(Reading the peti-
tion.)
To the Hon. John T. Raulston, Pre-
siding Judge, Rhea County Court:
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We, the following representatives
of various well-known religious
organizations, churches and syna-
gogues, do hereby petition your
honor that, if vou continue your
custom of opening the daily ses-
sions of the court of Rhea county
with prayer, you select the offici-
ating clergymen from among other
than fundamentalist churches in al-
teration with fundamentalist clergy-
men, :

We beg you to consider the fact
that among the persons intimately
connected with, and actively par-
ticipating in this trial of Mr. John
T. Scopes there are many to whom
the prayers of the fundamentalists
are not spiritually uplifting and are
occasionally offensive. Inasmuch
as by your own ruling all the people
in the courtroom are required to
participate in the prayers by rising,
it seems to us only just and right
that we should occasionally hear a
prayer which requires no mental
reservations on our part and in
which we can conscientiously par-

ticipate.
Signed:
REV. CHARLES POTTER,
Minister, West Side Unitarian

church, New York.
RABBI JEROME MARK,
Temple Beth-El, Knoxville, Tenn.
REV. FRED W. HAGAN,

First Coungregational church,
Huntington, W. Va.

REV. D. M. WELCH,
Minister, Knoxville Unitarian
church.
Mr. Hayes—My motion, your

honor, is, without, of course, giving
up our exception to vour honor’s
ruling, that if the court denies that,
this petition be granted and that we
_ have an opportunity to hear prayer
by men who think that God has
shown His divinity in the wonders
of the world, in the book of nature,
quite as much as in the book of the
revealed word.

Court Refers Petition to Pastors’
Association
The Court—I shall refer that pe-
tition to the pastors’ association
of this town, and I shall ask them—
(Laughter and loud applause, and

rapping for order by the police-

man.)
The Court—I shall ask the
pastors® association from now on

to name the man who is to con-
duct praver. I shall have no
voice, make no suggestions as to
who they name, but I will invite
the men named by the association
to conduct the prayer each morn-

ing.

Now, I have an announcement
to make.

Mr. Hayes—May 1 ask your

honor if this is a decision on my
motion?

The Court—Yes, sir.

Mr. Hayes—So that I may ex-
cept, so that I may save the

record.
Adr Non'l

Vour Inowe
il cdr iour RNIOWS

that the men your honor refers
this motion to, are not among the
class of men that signed the pe-
tition.

tThe Court—I see by the press
one minister has resigned his post
recently hecause Dr. Potter was
not allowed to preach in his
church and I take it he is in
sympathy with Dr. Potter and his
doctrine, the others are perhaps
fundamentalists, I don’t know.

hanar
nonor

Scoop of Judges Opinion

Now, I have a very serious mat-
ter to speak of, I dictated my opin-
ion in this case, which is lengthy.
I have been about some four
hours in the preéparation of the
opinion. I gave it to the court
stenographer, a reputable court
stenographer in secret, with the in-
struction that no living person
know anything as to the conclu-
sions I had reached until I had be-
gun to read my opinion from the
bench. I have not intimated to any
living soul what my opinion was,
except to the stenographer who
took the decision.

I am now informed that the news-
papers in the large cities are being
now sold, which undertake to state
what my opinion is. Now any per-
son that sent out any such informa-
tion as that, sent it out without
the authority of this court and if I
find that they have corruptly se-
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cured said i=formation I shall deal
with them as the law directs. Now
on account of this improper con-
duct, apparently at least improper
conduct, of some person or persons,
the court has decided to withhold
his decision until tomorrow morn-
ing and tomorrow morning, after
the opening of the court, the deci-
sion will be read. Now I want,
when the crowd is gone from the
court room—I want all the mem-
bers of the press to meet me in this
court room. I want to talk with
them ahout this matter. If I find
that some representative here has
used in stratagem or used any cor-
rupt means or has in any manner
secured my opinion, or as to the
result of it, and sent it out, I shall
promptly deal with him and of
course excuse him from any further
presence in this court room, so
when the crowd is gone I desire
that the newspaper men stay with
me.

Mr. Stewart—Does Your Honor
want the attorneys on either side?

The Court—Yes, sir, the attorneys
on both sides.

_Mr. Malone—Would it not be pos-
sible for us to dispose of the motion
or the business which has accumu-
lated quite naturally, because wit-
nesses are on their way here and
some are here and we would like to
gel along with the greatest possible
expedition? We regret sincerely
that this difficuly has arisen to dis-
turb the court.

The Court—Col. Malone, we can-
not go any further until 1 decide
‘these questions that are before me
and I think I have announced satis-
faqtory reasons for not doing so
this afternoon. I regret myself very
much to have this delay. Of course
I don’t mind so much personally,
because I am absolutely exhausted
in the preparation of this opinion.

Mr, Neal-—Could you go into the
question of the competency of the
witnesses?

The Court—No, sir, not until the

proof is offered. Court will adjourn

until 9 o’clock in the morning.
Whereupon an adjournment was

taken until 9:00 a. m., July 15, 1925.

Judge Meets with Newspapermen

The Court—I have information
gentlemen, that the newspapers are
being sold in the eastern cities now,
which undertake to state what my
action was on the motion that is
pending before me.

Richard J. Beemish—Was that a
deduction?

The Court—I understand it pur-
ports to be information. Did you
see the wire, Mr. Stewart?

Mr. Stewart—I saw the wire, Mr.
Bell, who had that?

The Court—Let’s see that.

Mr. Stewart—Mr. Losh, just read
it to him.

At this point Mr. William J. Losh
handed the message to the court.

A Voice—Your Honor—

The Court—Let me hear this tele-
gram.

Mr. Beemish—Won’t we be allow-
ed, won’t it be read out, please, so
that we can all hear it?

The Court—St. Louis Star out
final, carrying story law been held
constitutional by judge.

Appoints Committee to Investigate

Now if this is a deduction, gentle-
men, of course, they have a right
to guess, so I think it is proper that
1 appoint a committee of pressmen
to ascertain what these papers are
carrying and ascertain if they are
carrying this as a true story.

. Mr. Beemish—That would be very
air,

The Court—I will appoint on this
cominittee, on my own motion, be-
cause this matter is more import-
ant to me than to anyone else, Mr.
Earl Shaub, Richard Beemish, Bert
Kinser, Forrest Davis and Tony
Muto. I wish you gentlemen would
be prepared to report to me as soon
as you can., I will hear you at any
time. You may be excused.




CHAPTER IV.

FOURTH DAY’'S PROCEEDINGS—WEDNESDAY,
JULY 15, 1925.

Court met pursuant to recess.

Rev. Dr, Potter Chosen for Prayer.

The Bailiff—Is Preacher Stribling
in the house?

The Court—Will everyone stand
up? Mr. Chairman of the ministers’
association, have you—who did you
appoint as the minister to open court
with prayer?

The Rev. Stribling—The Rev. Dr.
Potter.

The Court—Dr. Potter, come forth
to the judge’s rostrum and open court
with prayer.

Mr. Potter—Oh, Thou to Whom all
pray and for Whom are many names,
lift up our hearts this morning that
we may seek Thy truth. May we in
all things uphold the ends of justice
and seek that theose things may be
done which will most redound in
honor to Thy glory and to the prog-
ress of mankind toward Thy truth.
Amen.

The Court—Everybody rise, please.
.ﬁ'The Court—Open court, Mr, Sher-
iff.

The Bailiff—Oyez, oyez, this hon-
orable circuit court is now open pur-
suant to adjournment. Sit down,
please.

Neal Renews Objection to Prayer
Dr. Neal—I want to renew our ob-
jection to the prayer and I want the
courtesy of the court just a moment
to explain my particular attitude. I
join with counsel on this side in their
objection, but I think that it is such
an important matter that I would like
the courtesy of the eourt just a mo-
ment to explain my individual reac-
tion or attitude toward this particu-
lar exception.
The Court—I will hear you, Judge
Neal.
- Dr. Neal—Being very breif, indeed.
First, may it please your honor, 1
would like that you read from a case
a very well-known principle of law,

and I think you will agree with me
when I read it. “The courts will take
judicial notice that the religious
world is divided into numerous sects
and of the general doctrines—> this
is quoting from the case of State vs.
District Board, 76 Wis., 177—“the
courts will take judicial knowledge
that the religious world is divided
into numerous sects and of the gen-
eral doctrines maintained by each
scct; for these things pertain to gen-
eral history, and may fairly be pre-
sumed to be subjects of common
knowledge. Thus they will take
cognizance, without averment, of the
facts that there are numerous reli-
gious sects called Christian, respec-
tively maintaining different and con-
flicting doctrines; that some of these
believe the doctrine of predestination,
while others do not; some the doc-
trine of eternal punishment of the
wicked while others repudiate it;
some the doctrines of the apostolic
succession and the authority of the
priesthood, while others reject both;
some that the Holy Scriptures are the
only sufficient rules of faith and prac-
tice, while others believe that the
only safe guide to human thought,
opinion and action is the illuminating
power of the divine spirit upon the
humble and devout heart; some in
the necessity and efficacy of the sac-
raments of the church, while others
reject them entirely; and some in the
literal truth of the Scriptures, while
others believe them to be allegorical,
teaching spiritual truths alone, or
chiefty.”

Now, may it please your honor, we
differ, of course, very widely with
the attorney-general in his opening
statement that this is not a religious
case. We differ very widely with him
in his interpretation of this act—in
his effort to simply split the act in
two and take the latter clause as the
whole of the act. Therefore, believ-
ing as we do firmly that certain great
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religious questions are involved in
this case and appealing to the gen-
eral knowledge of the court, that any
religious atmosphere injected in the
proceedings must necessarily be of
one particular faith-——not that we are
religious or irreligious, but simply
because this is a religious question—
that the whole atmosphere of the
court in every respect should be neu-
tral; that the court should receive its
sole information in this case from the
facts presented by witnesses to the
jury and the law presented by the
lawyers. That, may it please your
honor, is my reason for joining in
this objection to the daily prayer.

Sue Hicks Replys to Neal

Sue K. Hicks—I have set over here
and remained quiet these three days
while the defense counsel have been
constantly bringing up objections to
these prayers. I want to make a
statement in behalf of the court. I
have been in this court for about five
years and I know that every time
that a minister has been in this court
room when court was onened that
the court was opened with prayer,
and I think that their objections, your
honor, should be put on the record,
if they want them on the record, but
this constant heckling every morning
should be avoided. We are tryving to
avoid any religious controversy and
we maintain that there is no religious
controversy in this case. Their very
opposition contradicts their own-
selves. They say. your honor, that
evolution is not—does not contradict
the Bible—does not contradict Chris-
tianity. Why are they objecting to
pravers if it doesn’t contradiet the
Bible—doesn’t contradict Christian-
ity? Now, his case there that he
reads dealt only with the sects of the
church. This morning’s prayer has
been opened by a Unitarian. Tt has
heen onened by a Raptist and by a
Methodist on the different mornings,
and other denominations, and I think
that the case that he cited is entirely
out of order. It has no bearing on
the controversy and we think that,
vour honor from now on should stop
any such arguments as this arising
and ask the defense to put their ob-

jections on the record and stop this
here heckling in court in opening
court every morning.

The Court—The court in selecting
ministers to open the court with
prayer has had no regard to denomi-
national lines and no concern about
sects. The court believes that any
religious society that is worthy of
the name should believe in God and
believe in divine guidance. The court
has no purpose by opening the court
with prayer to influence anybody
wrongfully, but hopes that such may
influence somebody rightfully. It has
been my custom at times when there
has been no minister in the cour_'t, I
have called on some good old pious
man whom I knew was good, who
believed in God, to open the court
with prayer. I don’t think it hurts
anybody and I think it may help
somcbody. So I overrule the objec-
tion.

Darrow Takes Execption to Re;marks
of Court—Stewart Apologizes

Mr. Darrow—Your honor, I want
to take exception to the remarks of
the court. .

The Court—Let the exceptions go
in the record.

Gen. Stewart—Your honor, on
vesterday Mr. Darrow and I had an
agreement that the record would
show each morning that they ex-
cepted to the prayer. Perhaps the
other attorneys did not ur_\derstand
that, but hereafter it will just show
that without any statement being
made in open court.

Your hc?nor, 1 want, before the
court proceeds with business— I
want to make just a statement of
explanation. On yesterday after-
noon, if the court please, near the
hour of adjournment, I said a thing
which upon reflection and deliber-
ation I feel sorry for. Sometimes
under the stress of circumstances,
perhaps we all do things that we
should not do and that is about
the only consolation I have to get
out of it. Mr. Hays was present-
ing a matter to the court to which
I desired to object and did object
and when I interposed my_objec-
tion, feeling that Mr. Hays did not
give me an opportunity to address
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myself to the court, I expressed my-
self toward him in a rather dis-
courteous manner I feel. I meant
at the time to be emphatic, but I
did not mean to be discourteous.
The least that one lawyer can do
toward another that is in his atti-
tude toward another lawyer, in the
trial of the case, is to be courteous
to him and I feel very much
ashamed when I feel that I have not
heen courteous to anybody. Mr,
Hays has treated me with much
courtesy and I am sure he did not
mean on yesterday to try to drown
me out with his voice. T know that
as soon as I said it I knew I had
said the wrong thing and I want to
say to him this morning, and the
court publicly, that there was noth-
ing back of what I said at all, ex-
cept a temporarily ruffled temper.
I am sorry for it and I apologize
for it,

Mr. Hays—If your honor please.
The Court—I recognize Mr. Hays.

Hays Accepts Apology

Mr. Hays—I am happy to accept
the apology of the attorney-general,
with the knowledge that Mr.
Stewart realizes that when he
speaks he is speaking in the name
of the sovereign state of Tennessee
and I would like to condition that
upon the suggestion that there be
no further reference or allusions
that are disrespectful to the state
from which counsel for the defense
come and no reference or allusions
to the economic, political, social or
religious views of counsel for the
defense and I wish to warn counsel
for the prosecution that if state-
ments of that sort are made in the
presence of the jury that we should
regard them as prejudical and take
exception to them. Permit me to
say personally that there are two
qualities I much admire in a man.
One is that he is human and the
other that he is courteous. The out-
burst on yesterday proves that the
attorney-general was human, and
the apology proves that he has the

courtesy of a southern gentleman.

Neal Demands Further Apology—
Stewart Stands at

Dr. Neal—I submit as the local
counsel in this case, I am not at all
satisfied with the apology of Gen.
Stewart and he knows why. In that
discourteous action yesterday was
included another very grave dis-
courtesy to one of my colleagues.
I have given him every opportunity
to apologize privately for his re-
mark and he has refused, and now
I ask him in public to erase from
the record the slurring, discourte-
ous remark that he made in regard
to another colleague of mine in this
case and he knows very well what
I refer to.

Gen. Stewart—The very thing
that Mr. Hays and I were trying
to avoid is being injected again into
the case by Mr. Neal. The offense
has already been committed and
Mr. Neal is attempting to inject into
this record the very thing that Mr.
Hays and I were trying to avoid.
It is very obvious that Dr. Neal is
not familiar with court procedure.
Even lawyers say things and do
things that they should explain and
sometimes apologize for. When I
do a thing that I feel badly about
I apologize. So long as 1 speak
what I conceive to be the truth, I
apologize to no man.

(The officer calls the audience to
order.)

Mr. Neal—I still think the attor-
ney-general’s remarks were ex-
}remely discourteous and uncalled
or,

Beamish Reports on News Leak

The Court—Is the chairman of
the press committee present? If so,
I will hear the report from the
chairman.

Mr. Richard Beamish (chairman
of the press committee) (Reading)
—The committee appointed by your
honorable court, consisting of
Richard J. Beamish, chairman;
Phillip Kingsley, Earl L. Shaub,
Forrest Davis, and Tony Muto, to
investigate a reported news leak of
the substance of your honor’s opin-
ion upon the motion to quash the
indictment of John T. Scopes, re-
spectfully reports: That it has been
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ascertained that the brief bulletin
to the effect that the decision would
uphold the indictment was based
unon information which the sender
of the bulletin believed to be cor-
rect and truthful; that the sender
did not obtain this information
from your honor’s stenographer,
nor in any improper or unethical
manner; that no good ground exists
for further investigation and the
committee recommends that the
sender of the bulletin be not dis-
turbed in bis relations with the
court. Signed: Richard J. Beamish,
chairman: Earl I.. Shaub, Forrest
Davis, and Tony Muto. One mem-
ber of the committee. Mr. Phillip
Kingsley, desired to have another
meeting. and asked that his name
bhe not inclnded. The other mem-
hers signed, and ioined with the
chairman in snbmitting this report.
It the court desires any further in-
formation, or any additional de-
tails, we will be glad to submit
them.

Court—T think the court is en-
titled to know how this informa-
tion was had, if vou can furnish
me that information.

Information Came from Court

Mr. Beamish—Unon investigation,
we find that the information came
from the court,.

The Court—Well—

Mr. Beamish—The circumstances
are that the young man who sent
the message. met the indge upon
his wav to the hotel. The judge, 1
am informed. had a bundle of
papers nnder his arm. The voung
man asked him if that was his de-
ecision, The court replied. No. that
the decision was heing copied bv a
stenographer, The next auestion
was, will von read that decision
this afternoon?
that is mv intention. The next
onestion was. will you adiourn un-
til tomorrow? To which the reply
was, ves. T think so. The inference
was that if the motion to auash the
indictment was refused, there
wonld be an adjournment. If the
motion to auash was affirmed the
trial would be ended. It was pure

The renly was,
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deduction. The young man then
sent the message.

The Court—Who is he?

Mr. Beamish-—Mr. Hutchinson.

Court—Come around, Mr. Hut-
cheson.

Hutchinson Before the Bar

(Mr. Hutchinson comes before the
bar.)

Court—I have endeavored since
this trial began to be extremely
courteous, and do anything I could
do for you gentlemen. I do not
believe any pressman has a right
to ask the court a question except
for direct information which the
cuestion indicates that he wants.
1 do not think you had any right
to inquire if the court would ad-
journ until tomorrow.

The Court—Young man, do you
want to make any statement at all?

Mr. Hutchinson—I would be very
glad to talk to the judge in cham-
bers; I don’t think I ought to do so
here.

Mr. Beamish—I would ask that
any other question be taken up in
chambers.

The Court—Anvything that I have
said, that goes into the press—I
have had an honest purpose in
making this inquiry; it is no reflec-
tion upon you and the court does
not mean to reflect upon you at all.

Mr. Beemish—I will say, your
honor, for the purpose of the rec-
ord, that Mr. Hutchinson is an un-
right, conscientious and thoroughly
honest newspaner man and has the
approval of the entire corps of
jonrnalists.

The Court—He comes to me from
Senator Keller, of this state, recom-
mending him very highly. 1 am
sure he had no sinister motive.

Mr. Beemish—1I think he had not.

The Court—I want to be fair to
all the press and to put you all on
the same basis; I think it is proper
for me to suggest that you be as
courteous to me as I try to be to
you. .

Mr. Beemish—We want to, your
honor.

The Court—And if you want in-
formation ask me directly and I will

give you a direct answer; if I want
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to give you information, I will; if
it is not proper, I will not, but 1
prefer that it you want to ask me
a question not to put me on notice
as to the information you want,
and then take advantage of the
answer I may give.

So, you may be excused.

The Policeman—We will have to
have order.

Mr. Darrow—May I say a word,
and then be through in a very short
time?

The Court—Yes.

Darrow is Agnostic—Says Infidel
Means Nothing

Mr. Darrow—I don’t want the
court to think I take any exceptions
to Mr. Stewart’s statement,—of
course, the weather is warm, and
we may all go a little further at
times than we ought, but he is per-
fectly justified in saying that I am
an agnostic, for I am, and I do not
consider it an insult, but rather a
compliment to be called an agnos-
ticc I do not pretend to know
where many ignorant men are sure;
that is all agnosticism means, He
did, however, use a word, “infidel,”
although Mr. Stewart says he thinks
I am wrong, but I am quite certain
I am not. Of course, the word “in
fidel” has no meaning whatever.
Everybody is an infidel that does
not believe in the prevailing reli-
gion, among the Saracens, every-
body is an 1nﬁdel that does not be-
lieve with them, and in a Moham-
medan country, everybody that is
not a Mohammedan is an infidel,
and among the Christians, every-
body is an infidel that is not a
Christian, or professes to be. It has
no generic meaning, and I don’t
think I am fairly classified under
it. But, I do say this, and I have
no doubt the attorney-general will
agree with me; I don’t know what
their particular brand of religion
may be; I presume amongst the six
or seven there are six or seven dif-
ferent brands, if you analyze it
closely enough.

But, while I take no offense for
anybody to say in any way that I
am an agnostic, for I am, I think
everybody s religious rlghts and re-

ligious liberties are protected under
the consitution of Tennessee, and if
not, they would be protected under
the fellowship that we owe to each
other, and 1 do not think that any-
body’s religious creed should be
used for the purpose of prejudicing
or influencing any action in this

case.
That is all I shall insist on
through this case.

The fact that I am an agnostic
ought not to weigh in the bhalance
as to whether Mr. Scopes is inno-
cent or guilty. And, all I ask for
is that if counsel thinks it is wise
to refer again to it that it shall not
be done in such a way in the pres-
ence of the jury as to in any manner
influence anybody, and I think I am
right on that. I do not take any
offense whatever in his having said
I was an agnostic, although I hate
to be accused of such a foolish
thing as infidelity because every-
body in the world can be accused
of that.

The Court—What do you say,
Gen. Stewart?

Gen. Stewart—I think we are
wasting a lot of valuable time, your
honor, in felicitation, and 1 am
ready if these gentlemen will join
me, in trying this law suit as
lawyers. 1 would like to get done
with this thing.

The Court—I[ think Col. Darrow
is correct when he suggests no ref-
crence be made to the religious be-
lief of any counsel in the presence
oi the jury; that it might prejudice
the jury in the trial, and I shall
expect that no such references will
be made during the trial of this
case.

Now, the court is about to read
his opinion on the motion to quash
the indictment, but I shall expect
absolute order in the courtroom be-
cause peopie are entitled to hear
this opinion.

Let us have order. No talking,
now; let us have order in the court-
rooin.

1t you gentlemen want to make
my picture, make it now. (Laughter
in the courtroom.)

Then I will proceed to read.

Court Officer—Order in the court-
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room. No talking. (Rapping with
gavel.)
(Following the photographing of

the court.)

Raulston Reads Opinion on Overrul-
ing Motion to Quash
State of Tennessee vs. John T.
Scopes.

Court—This case is now before
me on a motion to quash the indict-
ment on the following grounds:

“First — (a) Because the act,
which is the basis of the indict-
ment, and which the defendant is
charged with violating, is unconsti-
tutional and void, in that it violates
Section 17, Article 11 of the con-
stitution of Tennessee, which reads
as follows:

“Section 17. Origin and frame
of bills. Bills may originate in
either house; but may be amended,
altered or rejected by the other. No
bill shall become a law which em-
braces more than one subject, that
subject to be expressed in the title.
All acts which repeal, revive or
amend former laws, shall recite in
their caption, or otherwise, the title
or substance of the law repealed,
revived or amended.”

It is insisted by the defendant,
through his counsel, that the body
of the act involved in this case is
not germane to the caption, and that
the caption is too genéral in its
terms, and that, therefore the act
is unconstitutional and void.

In passing upon this provision of
our constitution, our supreme court
has said:

“Any provision of a statute ger-
mane to the subject expressed in
the title directly or indirectly re-
lating to that subject and having
a natural connection therewith, and
not foreign thereto, is embraced in
the title,

“It is not necessary that the title
should express fully what is con-
tained in the body of the act, for it
was not intended that the title
shou[d express everything contain-
ed in the act. So long as the sub-
,]C(‘t matter of the bodv of the act
1s germane to that expressed in the
title, there is an obedience to the
mandates of the constitution.”
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The general title to the act is one
which is broad and comprehensive
and covers all legislation germane
to the general subject stated. The
title may cover more than the body,
but it must not cover less. It need
not index the details of the act, nor
give a synopsis thereof.

It is farther said:

“The title of a legislative bill may
be broader and more comprehen-
sive than the subject of legislation
contained in the body of the act, so
that the one real subject of legslation
is expressed in the title, and not ob-
scured by foreign matters.”

In the case at bar the caption of
the act involved provides, among
other things, that the purpose of the
act is to prohibit the teaching of the
evolution theory in the public
schools, etc., of the state of Ten-
nessee. It is true that this provi-
sion is rather general in its nature
and in my conceptlon of the terms
employed in the caption and the body
Those used in the caption are broad-
er and more comprehensive than
those employed in the body of the
act; but in my opinion the caption
covers all the legislation provided
for in the body, and is germane
thereto, and in no way obscures the
legislation provided for.

The purpose of this provision in
our present constitution was to rem-
edy an existing evil, and prevent
laws on other subjects from being
tacked on to a bill upon a wholly
different subject, which tacked on
laws this way sometimes eluded the
attention of the legislature and were
passed without sufficient considera-
tion, and when passed, often re-
mained for a time undiscovered, for
the reason that the title of the act
failed to call attention to the same,
and to prevent smuggling through
the legislature important measures
without due notice to the members
of the legislature as to the nature and
purport of the matter under consider-
ation.

In my judgment, the caption of
this act is sufficient to put any mem-
ber of the legislature on notice as
to what the nature of the proposed
legislation is, and that really the
caption is more comprehensive than
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the body of the act. Therefore, I
am content to overule this ground.

(b) 1In that it violates Section 12,
Article 11 of the constitution of
Tennessee which reads as follows:

“Section 12—Education to be
cherished; common school fund;
poll tax; whites and negroes; col-
leges, etc., rights of—knowledge,
learning and virtue, being essential
to the preservation of republican
institutions, and the diffusion of
the opportunities and advantages of
education throughout the different
portions of the state, being highly
conducive to the promotion of this
end, it shall be the duty of the gen-
eral assembly in all future periods
of this government to cherish liter-
ature and science. And the funds
called the common school fund and
all the lands and proceeds thereof,
dividends, stocks and other prop-
erty of every description whatever,
heretofore by law appropriated by
the general assembly of this state
for the use of common schools, and
all such as shall hereafter be ap-
propriated, shall remain a perpetual
fund, the principal of which shall
never be diminished by legislative
appropriations; and the interest
thereof shall be inviolably appro-
priated to the support and en-
couragement of common schools
throughout the state, and for the
equal benefit of all the people there-
of; and no law shall be made author-
izing said fund or any part thereof
to be diverted to any other use than
the support and encouragement of
common schools. The state taxes,
derived hereafter from polls shall
be appropriated to educational pur-
poses, in such manner as the gen-
eral assembly shall from time to
time direct by law. No school es-
tablished or aided under this sec-
tion shall allow white and negro
children to be received as scholars
together in the same school. The
above provisions shall not prevent
the legislature from carrying into ef-
fect any laws that have been passed
in favor of the colleges, universities
or academies, or from authorizing
heirs or distributees to receive and
enjoy escheated property under
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such laws as may be passed from
time to time.”

It is not seriously insisted by the
defendant in this case that the in-
dictment should be quashed on this
ground. DBut that there may be no
doubt as to the defendant’s rights
under this section, I will briefly
state the law relative thereto.

This section of the constitution
makes it the express duty of every
general assembly, at all times, to
foster, and cherish literature and
science. As one of the chief means
of accomplishing this most import-
ant purpose, the constitution con-
templated the establishment of a
common school system, and pro-
vided the common school fund. But
this provision of the constitution
is merely directory to the legis-
lature and indicates the popular
feeling and the public policy of the
people of the state on this great
question.

The courts are not concerned in
questions of public policy or the
motive that prompts the passage or
enactment of any particular legis-
lation. The policy, motive or wis-
dom of the statutes address them-
selves to the legislative department
of the state, and not the judicial
department. Therefore, this court
has no concern and no jurisdiction
to pass upon this question, and is
contented to overrule on this
ground,

(¢) In that it violates Section
18, Article 2 of the constitution of
the state of Tennessee, which reads
as follows:

“Sec. 18. Of the Passage of Bills
—Every bill shall be read once, on
three different days, and be passed
each time in the house where it
originated, before transmission to
the other. No bill shall become a
law until it shall have been read
and passed, on three different days
in each house, and shall have re-
ceived on its final passage in each
house, the assent of a majority of
all the members to which that house
shall be entitled under this consti-
tution; and shall have been signed
by the respective speakers in open
session, the fact of such signing to
be noted on the journal; and shall
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have received the approval of the
governor, or shall have been other-
wise passed under the provisions
of this constitntion.”

As I understand the position of
defendant’s counsel at bar, there is
no insistence that this ground is
good, and no evidence before the
court that would indicate the in-
validity of this act. becavse of any
vionlation of this section of the con-

stitution. Therefore, the same is
overruled.
(d) Tn that it violates Section 3,

Article 1 of the constitution of Ten-
nessess, which reads as follows:

“Sec. 3. Right of Worship Free.
—That all men have a nataral and
indefeasible right to worship Al-
mighty God according to the dic-
tates of their own conscience; that
no man can of right, be compelled
to attend, erect, or support any
place of worship, or to maintain
any minister against his consent;
that no human authority can, in any
case whaterer, control or interfere
with the rights of conscience; and
that no preference shall ever be
given. by law, to auy religious es-
tablishiment or mode of worship.”

And also:

(e) 1In that it violates Section
19, Article 1 of the constitution of
Tennessee, which reads as follows:

“Sec, 19. Printing Presses Free;
Freedom of Speech, etc., Secured.—
That the printing presses shall be
free to every person to examine the
proceedings of the legislature or of
any branch or officer of the govern-
ment, and no law shall ever bhe
made to restrain the right thereof.”

“The free communication of
thoughts and opinions, is one of the
invaluable rights of man, and every
citizen may freely speak, write and
print on any subject, being respon-
sible for the abuse of that liberty.
But in the prosecutions for the
publications of papers investigat-
ing the official conduct of officers,
or men in public capacity, the truth
thereof may be given in evidence;
and in all indictments for Iibel, the
jury shall have the right to deter-
mine the law and the facts, under
the direction of the court as in
other criminal cases.”

Act Does not Interfere with Worship

It will be observed that the first
provision in this section of our con-
stitution provides that all men shall
have the patural and indefeasible
right to worship Almighty God ac-
cording to the dictates of their own
consciences. I fail to see how this
act in any wise interferes or in the
least restrains any person from
worshiping God in the manner that
best pleaseth him. 1t gives no pref-
erence to any particular religion or
mode of worship. Our public
schools are not maintained as
places of worship, but, on the con-
trary, were designed, instituted, and
are maintained for the purpose of
mental and moral development and
discipline,

This section fullv provides that:
“No man can of right be compelled
to attend, erect, or support any
place of worship, or to maintain
any minister against his consent;
that no human authority can in any
case whatever control or interfere
with the right of conscience; that
no preference shall be given by law
to any religion or established mode
of worship.”

I cannot conceive how the
teachers’ rights under this provi-
sion of the constitution would be
violated by the act in issue. There
is no law in the state of Tennessee
that undertakes to compel this de-
fendant, or any other citizen, to ac-

cept employment in the public
schools. The relations between the
teacher and his employer are

purely contractual and if his con-
science constrains him to teach the
evolution theory, he can find oppor-
tunities elsewhere in other schools
in the state, to follow the dictates
of his conscience, and give full ex-
pression to his beliefs and convic-
tions upon this and other subjects
without any interferenc from the
state of Tennessee or its authorities,
so far as this act is concerned,
Neither do I see how the act lays
any restraint on his right to wor-
ship according to the dictates of
his conscience. Under the provi-
sions of this act this defendant, or
any other person, can entertain any
religious belief which most appeals
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to their conscience. He can attend
any church or connect himself with
any denomination or contribute to
the erection of buildings to be used
for public worship, as he sees fit.
(The court is pleased to overrule
these grounds.)

(f) In that it violates Section 8,
Article 1 of the constitution of Ten-
nessee, which reads as follows:

“Sec. 8. No Man to Be Disturhed
but by Law.—That no man shall be
taken or imprisoned or disseized of
his freehold, liberties, or privileges,
or outlawed, or exiled, or in any
manner destroyed or deprived of
his life, liberty or property, but by
the judgment of his peers or the law
of the land.”

As the court understands, the de-
fendant insists that this section of
the constitution is the foundation
for what is generally termed the
law of the land. :

“The law of the land means the
law which embraces all persons
who are in, or who may come into
like situation and circumstances. It
may be made to extend to all citi-
zens, or to be consigned, under
proper limitations, to particular
classes. If the class be a proper one
it matters not how few the persons
are who may be included in it, if

all who are in, or who may come

into the like situation and circum-
stances, be embraced in the class,
the law is general, and not par-
tial.”

Law of the Land

The law of the land hears be-
fore it condemns; it proceeds upon
inquiry, and renders judgment only
after trial.

“Legislation general in its opera-
tion upon the subjects to which it
relates, and enforceable in the usual
mode established in the administra-
tion of government with respect to
kindred matters, that is, by process
or proceedings adapted, to the na-
ture of the case, is the law of the
land.”

As the court understands the pro-
visions of the statute involved in
the case at bar, it applies alike to
all persons coming into the like sit-
uation and circumstances, so far as
public schools are concerned, That

is, it applies alike to all those who
see proper to engage themselves as
teachers in the public schools of
the state of Tennessee. Therefore,
I am of the opinion that this statute
is not violative of this section of
the constitution and that it does
not unlawfully deprive this de-
fendant of any of his liberties,
privileges, or property, and for this
reason the court is pleased to over-
rule this ground.

(g) In that the act and the indict-
ment and the proceedings herein are
violative of Section 9, Article 1 of
the constitution of Tennessee, which
reads as follows:

“Sec. 9—Rights of the accused in
criminal prosecutions. That in all
criminal prosecutions, the accused
hath the right to be heard by him-
self and his counsel; to demand the
nature and cause of the accusation
against him, and have a copy thereof,
to meet the witnesses face to face,
to have compulsory process for ob-
taining witnesses in his favor, and
in prosecutions by indictment or
presentment, a speedy public trial,
by an impartial jury cf the county in
which the crime shall have been
committed, and shall not be com-
pelled to give evidence against him-
self.” el

And also:

(h) In that the act, prosecution
and proceedings herein violate Sec-
tion 14, Article 1, of the constitution
of Tennessee, which reads as fol-
lows:

“Sec. 14—Crimes punished by
presentment, etc.—That no person
shall be put to answer any criminal
charge but by presentment. indict-
ment or impeachment.”

As the court conceives, both of
these grounds are predicated upon
the same objection to the statute
and the indictment, therefore, they
will be considered together. One
objection, as the court understands,
that is insisted upon is that both
the statute and the indictment are
too vague and uncertain to put him
on notice of the nature of the accu-
sation brought against him. The
requirement, as the court, under-
stands, is this: The description of
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the offense charged in the indict-
ment must be sufficient in definite-
ness, certainty and precision to
enable the accused to know what
offense he is charged with and to
understand the special nature of
the charge he is called upon to
answer; to enable the court to see
from the indictment a definite of-
fense, so that the court may apply
its judgment and determine the
penalty or punishment prescribed
by way, and also to enable the ac-
cused to protect himself from a sec-
ond prosecution for the same of-
fense.

“A description distinguishing the
offense from all other similar of-
fenses is not required. That de-
gree or precision in the descrip-
tions of the particular offense can-
not be given in the indictment so
as to distinguish it per se from all
other cases of a similar nature,
Such discrimination amounting to
identification musi rest in aver-
ment by plea and in the proof; and
its absence in description in in-
dictment can be no test of the cer-
tainty required either for defense
against the present prosecution or
for protection against a future
prosecution for the same matter.”

“The description of a statutory
offense in the words of the statute
is sufficient, and renders the indict-
ment sufficiently certain if it gives
the defendant notice of the nature
of the charge against him.”

The statute involved in this case,
in part, reads as follows:

“Sec. 1—Be it enacted by the
general assembly of the state of
Tennessee, that it shall be unlawful
for any teacher in any of the uni-
versities, normals, and all other
public schools of the state which
are supported in whole or in part
by the public school fund of the
state, to teach any theory that de-
nies the story of the divine creation
of man as taught in the Bible and
teach instead that man has de-
scended from a lower order of
animals.”

The indictment, in part, reads:

“That John Thomas Scopes, here-
tofore on the 24th day of Aprii,
1925, in the county aforesaid, then
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and there unlawfully did wilfully
teach in the public schools of Rhea
county, Tennessee, which said pub-
lic schools are supported in part,
or in whole by the public school
fund of the state, a certain theory
and theories that denied the story
of the divine creation of man as
taught in the Bible, but did teach
instead there, that man is descend-
ed from a lower order of animals,
he, the said John Thomas Scopes,
being at the time, and prior there-
to, a teacher in the public schools
of Rhea county, Tennessee, as afore-
said, against the peace and dignity
of the state.”

(i) In that the act violates Sec-
tion 8, Article XI of the Constitution
of Tennessee which reads as fol-
lows:

“Sec. 8—General laws only to be
passed; corporations only to be
provided for by general laws—The
legislature shall have no power to
suspend any general law for the
benefit of any particular individual
nor to pass any law for the benefit
of individuals, inconsistent with
the general laws of the land; nor
to pass any law granting to any in-
dividual or individuals rights, privi-
leges, immunities or exemptions
other than such as may be by the
same law, extended to any member
of the community who may be able
to bring himself within the provi-
sions of such law. No corporation
shall be created, or its powers in-
creased or diminished by special
laws, but the General Assembly shall
provide by general laws, for the or-
ganization of all corporations here-
after created, which laws may, at any
time, be altered or repealed; and no
such alteration or repeal shall inter-
fere with or divest rights which have
become vested.”

The court is of the opinion that
what has been said in discussing
Section 8§ of the first article of the
constitution of Tennessee above,
would also be applicable to the ob-
jection made under this ground. In
the defining and construing individ-
ual rights under this section, our.
supreme court said:

“If the classification is made un-
der this section, everyone who is
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in, or may come into the situation
and circumstances which consti-
tate the reasons for and the basis
of the classification, must be en-
titled to the rights, privileges, im-
munities and exemptions conferred
by the statute or it would be par-
tial and void. If the elassification
is made under Section 8 of the first
article of the constitution, everyone
who is in or may come into the
situation and circumstances which
constitute the reasons for the basis
of the classification, must be sub-
jected to the disabilities, duties, ob-
ligations and burdens imposed by
the statute, or it would be partial
and void. It follows that the cases
that have been decided upon either
of the subsections are of equal value
in arriving at the meaning of the
expression and requirement that all
class legislation must be so framed
as to extend to and embrace equally
all persons who are in or may come
into the like situation and circum-
stances, constituting the reasons for
and basis of the classification.
Class legislation which has applied
equally to all that are in or that
may come into the like situation
and circumstances and which makes
a reasonable and natural classifica-
tion, is valid and constitutional.”

Therefore, the court is pleased to
overrule this ground.

(j) In that the act violates Sec-
tion 2, Article 2 of the constitution
of Tennessee; which reads as fol-
lows: '

Sec. 2. No person or persons
belonging to one of these depart-
ments shall exercise any of the
powers properly belonging to either
of the others, except in the cases
herein directed or permitted.”

So far as the court can recall
there is no insistence by the de-
fendant that this ground should be
sustained by the court, and for
that reason it is passed and over-
ruled.

Second (a) That the indictment
is so vague as not to inform the de-
fendant of the nature and cause of
the accusation against him.

And also.

(b) That the statute upon which
the indictment is based is void for
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indefiniteness and lack of certainty.

The questions raised by these sec-
tions, have been discussed in an-
other part of this opinion, fully,
and the grounds stated upon which
the same questions have been over-
ruled. Therefore, these are over-
ruled without further comment.

Third (a) In that the act and
the indictment violate Section 1 of
the Fourteenth amendment of the
constitution of the United States,
which reads as follows:

Does Not Violate U. S. Fourteenth
Amendment

“Sec. 1, Art. XIV. All persons
born or naturalized in the United
States, and subject to the jurisdic-
tion thereof, are citizens of the
United States and of the state
wherein they reside. No state shall
make or enforce any law which
shall abridge the privileges or im-
munities of citizens of the United
States; nor shall any state deprive
any person of life, liberty or prop-
erty, without due process of law,
nor deny to any person within its
jurisdiction the equal protection of
the laws.”

As the court conceives, the de-
fendants raised the same question
under this assignment of this
ground as they did under Section 8§
of Article 1 of the constitution of
Tennessee, except, they insist that
the act involved in the case at bar,
not only violates Section 8 of Ar-
ticle 1 of the constitution of Ten-
nessee, but in like particular vio-
lates Article 1 of the Fourteenth
amendment to the constitution of
the United States.

In the case of Meyer vs. State of
Nebraska, decided by Justice Mc-
Reynolds, and quoted in 67 Law
Ed., United States. Reports on page
390, a case wherein the plaintiff in
error was tried and convicted upon
an indictment in Hamilton county,
Nebraska, under a charge that on
May 25, 1920, while an instructor in
Zion parochial school, he unlawfully
taught the subject of reading in the
German language to Raymond Par-
part, a child of ten years, who had
not attended and successfully pass-
ed the eighth grade, the opinion



106

was based upon an act r?lating to
he teaching of foreign languages
itn the state,gap?rl(])ved April 9, 1919,
i as as follows: .

WI‘I‘ISCg:.‘q. No person, i'ndiv1duall_y
or as a teacher, shall, in any pri-
vate, denominational, parochlal or
public school, teach any subject to
any person in _any language other
than the English language.

“Sec. 2. Languages other than
the English langauge may be_taught
as languages only after a pupil shall
have attained and successfully pass-
ed the eighth grade, as gv1d_enced
by a certificate of graduation issued
by the county superintendent of
the county in which the child re-
Slq‘eSS(;,c. 3. Any person who violates
any of the provisions of this act
shall be deemed guilty of a misde-
meanor and upon conviction shall
be subject to a fine of not less than
twenty-five ($25) dollars, nor more
than one hundred ($100) dollars,
or be confined in the county jail
for any period not exceeding thirty
days for each offense.

Sec. 4. Whereas, an emergency
exists this act shall be enforced
from and after its passage and ap-
proval.”

The supreme court of the state af-
firmed a judgment of conviction. It
declared the offense charged and es-
tablished was the direct and inten-
tional teaching of the German lan-
guage as a distinct subject to a child
who had not passed the eighth
grade in the parochial school main-
tained by the Zion Evangelical
Lutheran congregation, a collection
of Biblical stories being used there-
for, and it held that the statute for-
bidding this did not conflict with
the Fourteenth amendment, but was
a valid exercise of the people’s
power.

In deciding this case, Justice Mc-
Reynolds said:

“The problem for our determina-
tion is, whether the statute, as con-
strued and applied, unreasonably in-
fringes the liberty guaranteed to the
plaintiff in error by the Fourteenth
Amendment, ‘No state . . . shall de-
prive any person of life, liberty or
property without due process of law.
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“While this court has not attempt-
ed to define with exactness the lib-
erty thus guaranteed, the term has
received much consideration and
some of the included things have
been definitely stated, Without it
denotes, not merely freedom from
bodily restraint, but also the right of
the individual to contract, to engage
in any of the common occupations of
life, to acquire useful knowledge, to
marry, establish a home and to bring
up children, to worship God accord-
ing to the dictates of his own con-
science, and generally, to enjoy these
privileges long recognized at com-
mon law as essential to the orderly
pursuit of happiness by free men.”

“That the state may do much, go
very far indeed, in order to improve
the quality of its citizens, physically,
mentally and morally, is clear; but
the individual has certain fundamen-
tal rights which must be respected.
The protection of the constitution ex-
tends to all—to those who speak oth-
er languages as well as to those born
with the English on the tongue. Per-
haps it would be highly advantageous
if all had ready understanding of our
ordinary speech, but this cannot be
coerced by methods which conflict
with the constitution—a desirable
end cannot be prompted by prohibit-
ed means.

“The desire of the legislature to
foster (a) homogeneous people with
American ideals, prepared readily to
understand current discussions of
civic matters, is easy to appreciate.
Unfortunate experiences during the
late war, and aversion toward every
characteristic of truculent adversa-
ries, was certainly enough to quicken
that aspiration. But the means adopt-
ed, we think, exceed the limitations
upon the power of the state and con-
flict with rights assured to plaintiff in
error. The interference is plain
enough, and no adequate reason
therefor in time of peace and domes-
tic tranquillity has been shown.

“But the power of the state to com-
pel attendance at some school and to
make reasonable regulation for all
schools, including a requirement that
they shall give instructions in Eng-
lish, is not questioned, nor has chal-
lenge been made of the state’s power
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to prescribe a curriculum for insti-
tutions which it supports. Those mat-
ters are not in the present contro-
versy. Our concern is with the pro-
hibition approved by the supreme
court.”

Court Presents Law

In the case of Pierce et als. vs. So-
ciety of the Sisters of the Holy
Names of Jesus and Mary, decided
about June 1, 1925, also by Justice
McReynolds, coming up from the
state of Oregon. This case also in-
volved the right of a citizen as guar-
anteed by the Fourteenth Amend-
ment of the constitution of the Unit-
ed States. The court, in commenting,
said:

“No question is raised concerning
the power of a state reasonablyto reg-
ulate all schools, to inspect, super-
vise, and examine them, their teach-
ers and pupils, to require that all
children of proper age attend some
school, that teachers shall be of good
moral character, and of patriotic
disposition, that certain studies,
plainly essential to good citizenship,
must be taught, and that nothing be
taught which is inimical to the public
welfare.

“Under the doctrine of Meyer vs.
Nebraska, 262 U S., Page 390, we
think it is entirely plain that the act
of 1922 unreasonably interferes with
the liberty of parents and guardians
to direct the upbringing and educa-
tion of children under their control.
As often heretofore pointed out,rights
granted by the constitution may not
be breached by legislation, which has
no reasonable relation to some other
purpose than the competency of the
statutes. The fundamental theory of
liberty upon which all governments
in the United States repose, precludes
the general power of the state to
standardize its children by forcing
them to accept instruction from pub-
lic teachers only. The child is not
the mere creature of the state; those
who nurture him and direct his des-
tiny have the right, coupled with the
high duty to recognize and prepare
him for additional obligations.”

In the Meyer case the statute, in
part, provided:

“No person individually, or as a
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teacher, shall in any private, denomi-
national or parochial or public
school, teach any subject to any per-
son in any language other than the
English language.”

In passing on the constitutionality
of this statute, the court held it un-
constitutional under the Fourteenth
amendment to the constitution of the
United States. But this act is, as is
apparent from its reading, applied to
all schools in the state of Oregon,
and an obedience to its provisions
would have made it impossible for
any child, regardless of its national-
ity, ancestry and purposes in life, to
have been taught by any teacher any
subject, except in the English lan-
guage, and I think the court properly
held that this was an infringement
upon the rights of individuals living
in that state; but, as above indicated,
it will be observed that the court in
passing upon this act, observed, “the
power of the state to compel atten-
dance at some school and to make
reasonable regulations for schools,
including a requirement that they
shall give instruction in English,” is
not questioned. Nor has challenge
been made of the “state’s power to
prescribe a curriculum for institu-
tions which it supports.”

Tt is true that the last quotation
above referred to would be classed,
in legal parlance, as dictum.

In the case of Pierce vs. Society of
Sisters, etc., the act required the chil-
dren of the state of Oregon to attend
public schools, in which the court
said that “the child is not the mere
creature of the state, and those who
nurture him and direct his destiny
have a right, coupled with high duty,
to recognize and prepare him for ad-
ditional obligations.”

In the Oregon case, the Nebraska
case is referred to without any sug-
gestion or intimation that the dictum
therein is not good law,

Leeper Again
In the case of Leeper vs. The State,
reported in 19th Pickle, page 500,
wherein it was insisted that the act
involved therein was unconstitutional
under Section 8 of Article 1'of the
constitution of the state of Tennes-
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see, the supreme court of Tennessee
said that “The state may establish a
uniform serics of books to be taught
in the school which it provides and
controls seems to he a proposition as
evident as that it may provide a uni-
form system of schools, which we
take it is not now an open question.”

In deciding the Leeper case the
court referred to, with approval, the
case of the State vs. Hayworth, 122
Indiana, 462, thusly: 7The reasoning
of the court in the case of State vs.
Hayworth is so satisfactory and con-
clusive that we cannot, perhaps, do
better than give a synopsis of it. It
was held that such an act does not
infringe in the slightest degrec upon
the right of local self-government;
that essentially and inferentially the
schools in which are cducated and
trained the children that are to be-
come the rulers of the commmonwealth
are malters of state, and not local,
jurisdiction; that in such maftters the
state is a unit and the legislature the
source of power; that the establish-
ment and control of public schools is
a function of the genecral assembly,
both under the constitution, and be-
cause it is a matter of state concern.
Being a matter of legislative control,
the legislature may abandon one plan
and try another, if it sces proper, and
the courts cannot interfere. It is fur-
ther pertinently said, that it is im-
possible to conceive the existence of
a uniform system of public schools
without powers lodged somewhere to
make them uniform, and in the ab-
sence of express constitutional pro-
visions the power must necessarily
reside in the legislature, and hence it
has the power to prescribe a course
of study as well as the books to be
used, and how they shall be obtained
and distributed, and its discretion as
to methods cannot be controlled by
the courts. We find neither reason
nor authority that suggests a doubt
as to the power of the legislature to
require a designated series of books
to be used in school.

The rule prevailing in Tennessee
by which the courts are governed in
passing upon the constitutionality of
statutes is this: The rule of con-
struction that every intendment and
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presumption is in favor of the con-
stitutionality of the statute and that
every doubt must be solved so as to
sustain it; and where it is subject to
two constructions, that which wiil
sustain its constitationality must be
adopted,

Under the holdings in the Oregon
casc and in the Nebraska case, and in
the Leeper-Tennessee case, the court
is satisfied that the act involved in-
the case at bar does not violate the
Fourtcenth amendment to the consti-
tution of the United States, and is,
thercfore, pleased to overrule this
ground.

The court, having passed on each
ground chronologically, and given
the reasons therefor, is now pleased
to overrule the whole motion, and
require the defendant to plead fur-
ther.

(Following the reading by the
court of the opinion on motion to
quash the indictment).

Defense Excepts to Court’s Ruling

Mr. McElwee—Your honor, we de-
sire to enter an exception to your
honor’s ruling in overruling our mo-
tion to quash the indictment and in
holding the act under which Mr.
Scopes is being prosecuted mects the
requirements and is not in conflict
with the constitution of Tennessee,
or of the constitution of the United
States. We do this out of abundance
of precaution and to keep the record
straight in event that a record may
be made in this case ultimately.

Mr. Neal—May it please your
honor, I would like to remind your
honor that at this moment we would
like to have considered filed our de-
murrer, which is absolutely the same
as the motion to quash, and I assume
that vour honor will probably take
the same action.

The Court—To be frank, Judge
Neal, you handed me a copy of the
demurrer, but I have had such great
responsibilities that I have not seen
it .
Mr. Neal—Well, we assure your
honor that it is simply for the pur-
pose of procedure and the record;
the demurrer is exactly the same as
the motion to quash.
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The Court—You mean raises the
same questions?

Mr. Neal—It does, yes.

The Court—In different form?

Gen. Stewart—I would like to see
the demurrer.

The Court—Did you give me the
original?

Mr. Neal—Yes, sir; I gave you the
original.

The Court—I have not it. Hand it
to the attorney-general,

Mr. Neal-——We will advise the at-
torney-general that the motion to
quash, if he would substitute the
word demurrer, is the same.

Gen. Stewart—Yes, I understand
that, but we want to see the instru-
ment filed as the demurrer.

The Court—Well, just let it be filed
and then let the attorney-general se
it. o

Gen. Stewart—Is that the one the
court has filed; I am asking, is that
the one?

Mr. Neal
your honor,

The Court—I do not know. I have
had so many papers, telegrams and
letters, I may have laid it aside.

Mr. Neal—We will file this, may it
please your honor, to satisfy the
attorney-general. It will take only a
moment.

The Court—All right, file that.

Mr. Neal—We file that.

The Court—Hand it to the clerk
and let him mark it filed.

Gen. Stewart—I did not see it. I
do not know just what objections we
may want to interpose.

(At this point, Mr. Hays walked
over to Gen. Stewart, standing in
front of the judge’s .stand, where-
upon)

Mr. Hays—I don’t suppose you ob-
ject to shaking hands, after this is all
over? (Extending hand.)

Gen. Stewart (shaking hands with
Mr. Hays)—That is all right.

The Court—The court will take a
ten-minute recess.

(Court thereupon recessed for ten
minutes.)

Mr, Hicks—If the court please, be-
fore you recess, we would like to call
our witnesses.

The Court—Not just now.

The original I handed to
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The Court—I desire to announce to
the press that my copy of the opinion
fails to show my action on grounds
“D” and “E” on page 9, just before
the letter “F” on that page. Just after
the word “fit” there should be writ-
ten in, “The court is pleased to over-
rule these grounds,” there being two
incorporated and discussed together.

Dr. Neal—In regard to the demur-
rer, we have not been able—this copy
was simply nothing but a memoran-
dum and not complete, and if it so
happens that the copy I gave your
honor was the one that was filed—I
did not find it there—we would like
the record to show we filed the de-
murrer, and we will file it in the ex-
act terms of the motion to dismiss.

The Court—This was a very—what
time is it?

Gen. Stewart—11:13, your honor.

Mr. Neal—Let’s dispose of this.

The Court—Oh, yes. This has re-
quired quite a bit of energy, as you
must know, for the court to read the
opinion that has just been delivered
in the atmosphere by which he was
surrounded, and I am inclined to ad-
journ the court and give you gentle-
men also an opportunity to get your
demurrer together, or get from me
the copy, if I can find it. I have so
many papers I will do my best—that
vou might have your demurrer ready
to file at 1 o’clock.

Mr. Neal—May I make a sugges-
tion?

The Court—Yes.

Mr. Malone—I make it, as the court
knows, with the greatest respect for
your wishes, and I know you are
worn out and you are tired, and yet
T hope that it will be possible for all
sides so to co-operate, so that we can
move at a greater speed. I do not
like to speak of personal matters, but
we are lawyers with clients and the
importunities are very great for us
to speed up and return to our prac-
tice, and I hope we will be able to
take as few adjournments as possible.

Gen. Stewart—There was a thing
that occurred this morning in the ab-
sence of Mr. Malone and I heartily
agree with his views. We are all
lawyers, and I hope we can co-oper-
ate, and I am sure we will to expe-
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dite the trial of this case as rapidly
as possible.

Mr. Hays—Would it not be possible
to continue court for a later hour
than the usual hour for adjourn-
ment ?

The Court—I will take that up. My
custom in life is never to cross my
bridge until I get to it, and when [
get to that I will determine it. The
court will adjourn until 1 o’clock, in-
stead of 1:30. Let the court stand ad-
journed.

AFTERNOON SESSION
Court Thanks Little Girl for Flowers

The Court—Everyone stand up.
Open court, Mr. Sheriff.

The Bailiff-—Oyez, oyez, this hon-
orable court is now open pursuant to
adjournment. Be seated, please.

Mr. Neal—Your honor, please, I
would like to straighten out this.

The Court—I desire to thank the
lady, little girl or whoever it may be
that is so mindful of the court as to

send up this beautiful bouquet. (Ap-
plause.)

Mr. Neal-—-May it please your
honor.

The Court—I will hear you, judge.

Mr. Neal—We wish to straighten
out this question of the demurrer
that have—both the motion to quash
and the demurrer, both having been
filed, and I think that I have satisfied
the attorny-general that they are
identical and I presume your honor
will rule on them.

The Court—Are you satisfied,
Gen. Stewart, that they are iden-
tical?

Gen. Stewart—Yes, sir, they are
identical, but, of course, we except
to the filing of the demurrer be-
cause their motion to quash has pre-
viously* been filed and 1 want to
preserve any exception to the filing
of it for that reason.

Mr. Neal—We filed it to be con-
sidered filed as of before.

The Court—Well, that exception,
of course, is purely technical and I
will overrule it and let the demurrer
be filed and then I will overrule the
demurrer?
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Mr. Neal-—And then we except to
your ruling, may it please your
honor. -

The Court—Yes, sir. Are you
ready to proceed now, Mr. Attorney-
General? ]

Gen. Stewart—I think so, your
honor, we prefer to call our wit-
nesseés and I take it first that the
jury would be brought in. First let
me call our witnesses, your honor.

State’s Witnesses Called

The Court—Call your witnesses
and see if you are ready to proceed.

Sue K. Hicks—I want all these
witnesses to meet me outside in
front of the door of Mr. McKenzie’s
office right immediately after your
names are called. Answer to your
names as they are called. Harry
Shelton—

The Court—Mr. Sheriff, take these
names and call them outside, please.
If there is an officer at the door let
him repeat the call.

Sue K. Hicks—Orville Gannaway,
Morris Stout, Howard Morgan, F. E
Robinson, = Jack Hudson, Fraser
Hutchinson, James N. Benson.

Gen. Stewart—Is Walter White, the
prosccutor here?  Walter White?
Col. Darrow, we may have to get
vou to agree to what we can prove
if we cannot find the witnesses.

Mr, Darrow—We might round
them up later in the day. (Laughter
in the courtroom.)

Gen. Stewart—These witnesses
have already been subpoenaed, 1
am informed and we expected to
get to them on yesterday, but there
has been this delay and we will go
out for a conference, if your honor
will give us about five minutes.

The Court—Do you want a con-
ference?

Gen. Stewart—Just about five
minutes, I think, is all we require.

The Court—Col. Darrow, will you
want any time?

Mr. Darrow—Time for what?

The Court—Time for a confer-
ence? If you do we might make
the conferences simultaneous.

Mr. Darrow—We are all ready.

The Court—The court will be at
ease for a few minutes and let you
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talk and laugh a little while if you
want to.

Thereupon after the recess the
following proceedings occurred:

Mr. Malone—If the court please—

-The Court—(Rapping for ordér.)

Mr. Malone—If the court, please,
we are informed, we do not know
from how reliable a source, that the
witnesses for the state are in the
building, and if they are in the
building, we know of no reason
why there should be any further
delay.

The Court—Mr, Sheriff, notify the
counsel to come in, if they have
finished their conference. They
were having a little conference.

Mr. Malone—Apparently.

(Laughter in the courtroom.)

Thereupon a policeman returned
to the bench and announced to the
court that the attorneys would be in
in a few minutes.

The Court—All right.

Thereafter the following occurred
after the lapse of a few moments:

The Court—Tell the attorney-gen-
eral to come in.

Thereupon the policeman rapped
for order.

Jury Called

The Court—Let the clerk call the
jury. Call the jury, please. When
your names are called, gentlemen,
l(;ome in and have seats in the jury-

0X.

Thereupon the clerk called the
names of the jurors and the police-
man repeated them as follows:

W. F. Roberson, J. W. Dagley, Jim
Riley.

The Court—Are they responding,
any of them? CQCall outside. We ex-
cluded them from the courtroom
and I judge they are still excluded.
Call the jury from the outside, you
will have to begin all over again.

Thereupon the names were called
as follows:

W. F. Roberson, J. W. Dagley, Jim
Riley, W. G. Taylor, R. L. Gentry,
J. R. Thompson, W. G. Smith, J. R.
Goodrich, J. H. Bowman, Bill Day,
R. F. West, J. S. Wright.

The Court—Have your seats in
the jury box, gentlemen.

A Newspaper Reporter—Can we

have chairs, judge?

The Court—Gentlemen, I do not
believe the whole courtroom should
expect the judge to look after chairs.
I.et the sheriff do that, appeal to
the sheriff.

Gentlemen, let me see the jury.

1 wish you would call the jury
again, Mr. Clerk, and if your names
are not correct, stop the clerk and
correct them. Answer to your
names, and if not correct, indicate
it.

‘Whereupon the names were call-
ed again, as follows:

W. F. Roberson, J. W. Dagley, Jim
Riley.

A Juror—J. W. Riley.

The Court—J. W. Riley, he pre-
fers.

Thereupon the calling of the
names was continued.

W. G. Taylor, R. L. Gentry, J. R.
Thompson, W. G. Smith, J. R. Good-
rich, J. H. Bowman, Bill Day.

A Juror—W. G. Day.

The Court—W. G. Day.

Thereupon the calling continued,

R, F. West, J. S. Wright.

The Court—All present.

Mr. McKenzie—As a matter of
suggestion, I wish at this time to
ask the court to make the announce-
ment to the people, and ask them
that they not carry off the chairs of
the attorneys. We are a necessary
evil in the courtroom, supposed to
be a part of it.

Thereupon the policeman an-
nounced that no chairs should be
carried off from the attorneys, from
either the state or the defense or the
press.

The Court—Are you ready to
read the indictment?

Gen. Stewart—The indictment has
been read, your honor, but we can
read it again.

Foreman Requests Electric Fans

Juror Thompson—If it ain’t out
of order, I would like to make the
request, the unanimous request of
the jury to take up the matter of
some electric fans here. This heat
is fearful. While I think I could
stand my part of it—

The Court—The county judge is
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the man you would have to appeal
to on that.

The Juror—He is a mighty nice
man and some intimation from you
would do some good.

Mr. McKenzie—Nothing would
give me greater pleasure than to
have them installed, but on account
of the depleted state of the treasury
I do not believe the county can do
it,

Mr.
fans.

The Court-—Col. Thompson, I will
divide my fan. Perhaps we can
borrow some small fans, and place
them on the table, Mr. County
Judge. Maybe we can place some
small fans on the table.

Are there any further preliminary
matters, before the jury is sworn,
or before the plea, I mean?

Gen. Stewart—The state is ready.

The Court—What is your plea,
gentlemen?

Defendant Pleads Not Guilty

Malone—I will buy some

Mr. Neal—Not guilty, may it
please your honor.
The Court—Not guilty. Now

gentlemen, I shall ask the counsel
for both sides to make an opening
statement, please, in which you will
please briefly outline what your
theory is in the case, before I swear
the jury.

Gen. Stewart—It is the insistence
of the state in this case, that the de-
fendant, John Thomas Scopes, has
violated the antievolution law, what
is known as the antievolution law,
by teaching in the public schools
of Rhea county the theory tending
to show that man and mankind is
descended from a lower order of
animals. Therefore, he has taught
a theory which denies the story of
divine creation of man as taught
by the Bible.

Mr. Hays—If the court pleases,
may I for the purpose of the rec-
ord, on the opening statement of
the attorney-general move to dis-
miss the case of the prosecution?

The Court—Yes, and I overrule
the motion.

Mr. Hays—And I take an excep-
tion. .

The Court—Yes, sir.

Now, I will have your statement,
gentlemen? Order in the court-
room, I will swear the jury later,
when I get these issues made up.

. (‘3201. Malone, I will hear from you,
sir

Mr. Malone—If the court please,
for the purpose of brevity, though
it is impossible to be as brief as the
present conception of the prosecu-
tion’s case, and for the purpose of
accuracy, I will stick to my notes,
with regard to the statement of the
defense. It is going to take a long
while, so I do not want to keep
your honor standing.

The Court—Col. Malone, I don’t
want any argumentative statement
made. I just want a brief statement
of your theory.

Mr. Malone—I understand that,
your honor.

The Court-—Yes.

Mr. Malone—But we have more
than one theory.

The Court—Yes; your theories,
then. Put it in the plural.

Malone’s Statement of Defense
Theory of Case

The defense believes that “God
is a spirit and they that worship
Him must worship Him in spirit
and in truth.”

The defendant, John T. Scopes,
has been indicted for the alleged
violation of an act passed by the
Tennessee legislature, which pro-
hibits the teaching of the evolution
theory in all the universities, nor-
mal schools and public schools of
Tennessee, which may be supported
in whole or in part by the public
school funds of the state,

Section 1 of the act provides:

“Be it enacted by the general as-
sembly of the state of Tennessee
that it shall be unlawful for any
teacher in any of the universities,
normals and all other public schools
in the state, which are supported
in whole or in part by the public
school fund of the state, to teach
any theory thaf denies the story of
the - divine creation of man as
taught in the Bible, and to teach
instead that man has descended
from a lower order of animals.”

Section 2 provides:



FOURTH DAY’S PROCEEDINGS 113

“Be it further enacted that any
teacher found guilty of a violation
of this act shall be guilty of a mis-
demeanor and upon conviction
shall be fined not less than $100,
nor more than $500, for each of-
fense.”

In contradiction of the opinion
of ‘the legal leader of the prosecu-
tion, the attorney-general, the de-
fense contends that before you,
gentlemen of the jury, can convict
the defendant, Scopes, of a viola-
tion of this act, the prosecution
must prove two things:

First — That Scopes taught a
theory that denies the story of the
divine creation of man as taught in
the Bible, and

Second-—That instead and in the
place of this theory he taught that
man is descended from a lower
order of animals.

Scopes Must Have Taught Evolution
and Also Denied Bible Story

The defense contends that to
convict Scopes the prosecution must
prove that Scopes not only tanght
the theory of evolution, but that he
also, and at the same time, denied
the theory of creation as set forth
in the Bible.

The defense contends the prose-
cution must prove that the defend-
ant, Scopes, did these two things
and that what he taught was a viola-
tion of the statute.

We will prove that whether this
statute be constitutional or uncon-
stitutional the Defendant Scopes did
not and could not violate it. We
maintain that since the Defendant
Scopes has been indicted under a
statute which prohibits the teaching
of the evolutionary theory, the
prosecution must prove as part of
its case what evolution is.

So that there shall be no misun-
derstanding and that no one shall
be able to misinterpret or misrepre-
sent our position we wish to state
at the beginning of the case that the
defense believes there is a direct
conflict between the theory of evo-
lution and the theories of creation
as set forth in the Book of Genesis.

Bible Story Not Scientifically
Correct

Neither do we believe that the
stories of creation as set forth in the
Bible are reconciliable or scientifi-
cally correct. The defense will also
prove by credible testimony that
there is more than one theory of
creation set forth in the Bible and
that they are conflicting. But we
shall make it perfecily clear that
while this is the view of the defense
we shall show by the testimony of
men learned in science and theology
that there are millions of people
who believe in evolution and in the
stories of creation as set forth in
the Bible and who find no conflict
between the two. The defense
maintains that this is a matter of
faith and interpretation, which each
individual must determine for him-
self, and if you, men of the jury, are
able to reconcile the theory of evo-
lution and the theories of creation
as set forth in the Bible, you are
not only entitled to your view, but
you will be supported in it By mil-
lions of your citizens who are of
high culture, learning and deep re-
ligious faith.

The defense will prove these facts
to you and you will determine the
question for yourself.

No Conflict Between Evolution and
Christianity

‘While the defense thinks there is
a conflict between evolution and the
0ld Testament, we believe there is
no conflict between evolation and
Christianity. There may be a con-
flict between evolution and the pe-
culiar ideas of Christianity, which
are held by Mr. Bryan as the evan-
gelical leader of the prosecution,
but we deny that the evangelical
leader of the prosecution is an au-
thorized spokesman for the Chris-
tians of the United States. The de-
fense maintains that there is a clear
distinction between God the
church, the Bible, Christianity and
Mr. Bryan, * * * (Here Mr. Malone
referred to Mr. Bryan’s introduction
to Jefferson’s “Statute of Religious
Freedom”).

The great political leader in com-
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m@gting on Jefferson’s principles
said:
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“The conciseness
style is well illustrated in this stat-
ute. Read it over. There is not a
superfluous word, and yet there is
enough to guard religious liberty.
It is not strange that this doctrine
so well set forth by Jefferson more
than a century ago is now a part
of the constitution and bill of rights
of every state of this Union. Not
only is that today the law of this
land, but it is spreading through-
out the world. It was only a short
time ago that the Czar of Russia
issued a decree in which he
acknowledged the right of all the
subjects of his empire to worship
God according to the dictates of
their own conscience, and I believe
that when we come to measure the
relative importance of things, the
importance of an act like that, the
very foundation upon which we
build religious liberty—the import-
ance of an act like that, which,
gradually spreading, has become
the creed of 80,000,600 people, and
is ultimately to become the creed
of all the world—when we come
to consider the vast importance of
a thing like that, how can we com-
pare lands or earthly possessions
with it?

“In the preamble to this statute,
Jefferson set forth the main reasons
urged by those who believed in re-
ligious freedom. Let me call atten-
tion to some of the more important
ones. He said, in the first place,
that to attempt to compel people to
accept a religious doctrine by act
of law was to make not Christians
but hypocrites. That was one of
the reasons, and it was a strong
one. He said, too, that there was no
earthly judge who was competent
to sit in a case and try a man for
his religious opinions, for the judg-
ment of the court, he said, would
not be a judgment of law, but would
be the personal opinion of the
judge. What could be more true.
No man who has religious convic-
tions himself bears them so lightly
that he can lay them aside and act

as a judge when another man’s re-
ligious convictions are involved.
Then he suggested—and I think that
I am justified in elaborating upon
this suggestion a moment—that re-
ligion does not need the support
of the government to enable it to
overcome error. Let me give the
exact words of his report, for I can-
not change them without doing in-
jury to them:

«<And finally, that truth is great
and. will prevail if left to herself;
that she is the proper and sufficient
antagonist of error and has nothing
to fear from the conflict unless, by

iman internasition
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her natural weapons—f{ree argu-
ment and debate; errors cease to
be dangerous when it is permitted
freely to contradict them.

“Tell me that Jefferson lacked
reverence for religion He rather
lacks reverence who believes that
religion is unable to defend herself
in a contest with error. He places
a low estimate upon the strength
of religion who thinks that the wis-
dom of God must be supplemented
by the force of man’s puny arm.”

Jefferson paid a tribute to the
power of truth when he said that
truth was able to overcome error
in the open tield; and that it was
this sublime confidence in the tri-
umph of truth that distinguished
him from many of the other great
men of his time. In fact, of all
the men who have lived upon this
earth. I know of no man who sur-
passed Jefferson in his confidence
in the ultimate triumph of truth;
and upon what can people build
if not upon faith in truth? Take
from man his belief in the triumph
of that which is right and he builds
upon the sand. Give to man an
abiding faith in the triumph of that
which is true and you give him the
foundation of a moral character
that can withstand all reverses.

In the preamble to the statute for
religious freedom.

Bryan Said Religion Not Subject to
Legislation

Jefferson put first that which I

want to speak of last. It was that

the regulation of the opinions of
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men on religious questions by law is
contrary to the laws of God and to
the plans of God. He pointed out
that God had it in His power to
control man’s mind and body, but
that He did not see fit to coerce the
mind or the body into obedience
to even the Divine Will; and that
if God Himself was not willing to
use coercion to force man to ac-
cept certain religious views, man,
uninspired and liable to error,
ought not to use the means that
Jehovah would not employ. Jef-
ferson realized that our religion was
a religion of love and not a religion

of force.

No Science Can Be Taught Without
Recognizing Evolution

These words were written by
William Jennings Bryan and the de-
fense appeals from the fundamental-
ist, Bryan of today, to the modern-
ist. Bryan, of yesterday.

We maintain and we shall prove
that Christianity is bound up with
no scientific theory, that it has sur-
vived 2,000 years in the face of all
the discoveries of science and that
Christianity will continue to grow
in respect and influence if the
people recognize that there is no
conflict with science and Christian-
ity. We will show that science oc-
cupies a field of learning separate
and apart from the learning of the-
ology which the clergy expound.
We will show that throughout the
ages, every scientific discovery or
new invention has been met by the
opposition of people like those be-
hind this prosecution who have pre-
tended that man’s inventive genius
was contrary to Christianity. We
shall prove by experts and scient-
ists in every field of scientific
knowledge that there is no branch
of science which can be taught to-
day without teaching the theory of
evolution, and that this applies to
geology, biology, botany, astron-
omy, medicine, chemistry, bacteri-
ology, embryology, zoology, sanita-
tion, forestry and agriculture.
will show that it will have been im-
possible for men like Luther Bur-
bank and others without knowl-
edge and faith in the theory of evo-

We -

Iution to produce their invaluable
experiments and results.

Do Neot Contend Man Came from

Monkeys

The prosecution has twice since
the beginning of the trial referred
to man as descended from monkeys.
This may bLe the understanding of the
theory of evolution of the prosecu-
tion. It is not the view, opinion or
knowledge of evolution held by the
defense. No scientist of any pre-
eminent standing today holds such
a view, The most that science says
today is that there is an order of
men like mamals which are more
capable of walking erect than other
animals, and more capable than
other animals in the use of the fore-
feet as hands.

There are indications that not
6,000 years ago, but through the
long course of the ages from this
order came man in one direction,
and monkeys in the other. All that
science says is that probably some
time not 6,000 ycars ago, but in the
course of the ages, and all that
science says today is that there ave
tendencies which indicate the valid-
ity of this opinion.

Human Embryo Has Tail

For the purpose of illustration,
we hope to show you from embry-
ology about the development of a
child from a single cell to its birth.
In the course of this development the
cell divides repeatedly as growth
proceeds and the mass grows. The
parts begin to appear at first with-
out resemblance to those of a hu-
man being. The arms and legs, for
example, first appear as little round-
ed knobs without fingers or toes.
Gradually they elongate and toes
and fingers appear. At the end
of four months the work of de-
velopment is practically completed
except for proportion. At an early
stage, perhaps at the end of one
month, the embryo has a tail about
one-fourth as long as the rest of the
body. This, of course, is not the
tail of a monkey, but the tail in
formation which is part of the em-
bryo. It also has gill slits; not the
gill slits of a fish, but the gill slits
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of an embryo baby. One of these
later plays an important part in
connection with hearing. At six
months the body is covered with a
complete coating of hair which it
loses before birth.

All these stages of development
can be seen, preserved and are
used in the course of instruction in
any of the great medical schools of
the country. The embryo hecomes
a human being when it is born.

Evolution never stops from the
beginning of the one cell until the
human being returns in death to
lifeless dust. We wish to set before
you evidence of this character in
order to stress the importance of
the theory of evolution. If the
teaching of the theory of evolution
in this field is to be excluded by
law you will have to find adequate
training for your doctors in medi-
cal schools outside of your state or
you will have to import physicians
from Chicago and New York, as the
defendant Scopes had to import Mr.
Darrow and myself.

Evolution Theory Vital to Agriculture

‘We expect to show you how vital
to agriculture is the theory of evolu-
tion in connection with the de-
velopment of important varieties of
crops, plants, strawberries, peaches
and other products essential to the
life and prosperity of the people.

We expect to show you how vital
is the theory of evolution to ge-
ology. We expect to offer you testi-
mony as to the gradual building of
the earth, its age and how its age
. is determined. We expect to show
you how by the evolution of the
earth’s crust it is possible to tell
where earthquakes are most likely
to occur, so that mankind, for its
safety, may have warning.

Moses No Edison

Much of this learning we hope to
set before you will not be found_in
the Bible, but we maintain that all
scientific truth cannot be contained
in the Bible since so many truths
that we all know about have been
discovered since the Bible was writ-
ten. Moses never heard about
steam, electricity, the telegraph, the
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telephone, the radio, the aeroplane,
farming machinery, and Moses
knew nothing about scientific
thought and principles from which
these vast accomplishments of the
inventive genius of mankind have
been produced.

The purpose of the defense will
be to set before you all available
facts and information from every
branch of science to aid you in
forming an opinion of what evolu-
tion is, and of what value to progress
and comfort is the theory of evolu-
tion, for you are the judges of the
law and the facts, and the defense
wishes to aid you in every way to
intelligent opinion.

Denies Attempt to Destroy Chris-

tianity

The defense denies that it is part
of any movement or conspiracy on
the part of scientists to destroy the
authority of Christianity or the
Bible. The defense denies that any
such conspiracy exists except in the
mind and purposes of the evange-
lical leader of the prosecution. The
defense maintains that the book of
Genesis is in part a hymn, in part
an allegory and a work of religious
interpretations written by men who
believed that the earth was flat and
whose authority cannot be accepted
to control the teachings of science
in our schools.

The narrow purpose of the de-
fense is to establish the innocence
of the defendant Scopes. The broad
purpose of the defense will be to
prove that the Bible is a work of
religious aspiration and rules of
conduct which must be kept in the
field of theology.

The defense maintains that there
is no more justification for impos-
ing the conflicting views of the
Bible on courses of biology than
there would be for imposing the
views of biologsts on courses of com-
parative religion. We maintain that
science and religion embrace two
separate and distinct fields of thought
and learning.

We remember that Jesus said:
“Render unto Caesar the things that
are Caesar’s and unto God the
things that are God’s.”
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Stewart Objects to Mention of Bryan

Gen. Stewart—Your honor, I ex-
cept to that part of the statement
that has brought in Mr. Bryan’s
name,

Court—Have yvou finished vour
statement, Mr., Malone?

Mr. Malone—No, sir, I have not.

Gen. Stewart—And that you
strike his name out.

Court—I hardly think that Col.
Bryan’s name should be injected
into your statement, Col. Malone.
I will just exclude it—eliminate it.

Mr. Malone—Will your honor
hear me first?

Court—I will hear you.

Mr. Malone-—I suppose this court,
at any rate, will take judicial no-
tice of the fact that Mr. Bryan is a
most important member of this
prosecution, in the court’s mind,
and in my mind. T suppose the
court will take judicial notice of
the fact that Col. Bryan is a
recognized leader of his day and
Col. Bryan’s name is wused in
this connection in the same way
that any other great leader’s
name would be used in that con-
nection. My relations with Mr.
Bryan have been such for so many
vears, he would be the last one to
think anything I have to say here
would have any personality in it.
There is no reflection upon him in
presenting our views, where we are
representing conflicting ideas. I
maintain that I have a right to use
Mr. Bryan’s name as representative
of the views conflicting with our
own

Court Sustains Objection

Court—I do not think Mr. Bryan’s
personal views are involved in this
case, so I think it is not proper in
connection with this statement to
mention him, and sustain the mo-
tion to eliminate his name.

Mr. Malone—Your honor , will
you give me an exception?

Court—YVYes.

Mr. Malone—Shall I continue?

Court—Yes.

(Mr. Malone resumes reading on
the fourth page of his written state-
ment.)

Insert Mr.

Malone’s statement,
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page 8, between immediately fol-
lowing first paragraph thereon,
after the word ‘Force,” insert:)

These words, your honor, were
written twenty vears ago by a mem-
ber of the prosecution in this case,
whom I have described as the evan-
gelical spokesman of the prosecu-
tion, and we of the defense appeal
from his fundamentalist views of
today to his philosophical views of
yesterday, when he was a modern-
ist to our point of view.

Gen. Stewart—Your honor, I want
to interpose an objection again. He
is treading upon the soil your honor
directed him not to tread upon.

The Court—Yes, Col. Malone, I
would like that you not make fur-
ther reference to Col. Bryan. Let
that be excluded.

Mr. Malone—Yes, your honor, I
do not think Mr. Bryan is the least
sensitive about it.

Bryan Speaks

Mr. Bryan—Not a bit.

The Court—It is not a question of
whether it gives offense, it is a
question of your legal rights.

Mr. Malone—1I believe I am acting
in my legal rights and if your
honor excludes that, I will take an
exception.

Mr. Bryan—The court can do as
it pleases in carrying out its rules;
but I ask no protection from the
court, and when the proper time
comes I shall be able to show the
gentlemen that I stand today just
where I did, but that this has noth-
ing to do with the case at bar.

Mr. Malone-—One of the reasons
for the defense was—

(Loud applause in the court
room.)

The Court—I will have to ex-
clude you, gentlemen, the jury is
present now, and I cannot tolerate
any expression of feeling on the
issues in this case at all in the
presence of the jury.

Mr. Malone—Your honor, I have
been granted an exception?

The Court—Proceed. Yes.

Mr. Malone-——~We maintain and we
shall prove that Christianity is
bound up with no scientific theory—
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Gen. Stewart—Your honor, at
this juncture, while Mr. Malone is
on his feet, I think it is improper
for him to argue that it is a religi-
ous question. Your honor has ex-
cluded in overruling the motion to
quash this morning any such argu-
ments as that, because your honor
held that it did not violate that
clause of the constitution that guar-
anteed religious liberty, and I think
the statement is entirely out of
order. '

The Court—Have you finished
vour statement, Col. Malone?

Mr. Malone—I have not, sir. You
know, your honor, we have been
waiting for a long while to get busy
here, so I must have a little bit of
time.

The Court—You may proceed. Tt
is difficult for me to cut out parts
of his statement while he is reading
You may proceed and I will rule on
these questions when they are pre-
sented later in proof.

Mr. Malone (Continued reading)
-—“We maintain, and we shall prove
that Christianity is bound up with
no scientific theory, that it has sur-
vived 2,000 years in the face of all
of the discoveries of science, and”
—I would like a little quiet. I have
got a loud voice, but I cannot talk
during a lot of debating.

(Order was restored.)

(Mr. Malone continues reading
down through pages 8, 9, down to
and including, “The development of
a child from a single cell to its
birth,” whereupon:

State Objects to Any Theory of Evo-
lution Being Read

Mr. B. G. McKenzie—If the court
please, we desire to enter an excep-
tion to Mr. Malone reading any
theories in regard to evolution.
In other words, may it please this
honorable court, the question will
present itself to your honor as to
whether or not these scientific wit-
nesses are competent., He is under-
taking now, under his statement to
influence the jury by reading a
statement to them,

Mr. Malone—Just a moment, your
honor will hear me on that state-
ment.

Mr. McKenzie—Wait until I get
through.

Mr. Malone—Yes, but I do not
want his honor to rule until you
hear me.

Mr. McKenzie—We do not want
him to read that. Naturally if it is
read, and your honor rules these
scientific witnesses are incompetent
for the defense, then Mr. Malone has
no right to read a theory or theories
on evolution in the presence of this
jury, in order to prejudice them one
way or the other, and present an
argument in support of it,

The Court—I think it is proper
for the court to withhold his rulings
upon these questions until the evi-
dence is offered. I will instruct
the jury that this attorney, gentle-
men, is merely making a statement
that is not proof in the case. He
is merely outlining what he hopes
to prove, what his theory is. While
it is your duty to hear the state-
ment, but keep in mind that it is
not evidence, and that you are not
to consider this statement in de-
termining the issues, but the pur-
pose of the statement is to get be-
fore your minds in the beginning
what they hope or propose to prove.
Now, the court may later allow
them to prove these theories, or the
court may not allow them to be
proven. So, it is difficult for me to
chop his statement up, so I will just
let you proceed.

Mr. Malone—Yoar honor, I en-
tirely agree with the court, and I
could not have stated it better my-
self. The defense is not pretending
to give testimony, the defense is
merely explaining its theory, and if
when we offer this testimony, your
honor does not want it, he can re-
ject it.

The Court—Yes. .

Mr. Malone (continuing reading)
—“All these stages in development,
etc.

(Following conclusion of Mr, Ma-
lone’s statement.) _

Gen. McKenzie—If your honor,
please, we again renew our motion
to strike the argument and instruct
the jury that it is unprecedented
and unknown to the forms of law,
for a lawyer to attempt to discuss
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his case before the jury before the
issues are made up. Your honor
asked both sides to present the is-
sues not to the jury, but to your
honor. Then, your honor submits
the issues to the jury, the testimony
is given by the witnesses, and your
honor gives them the law.

Mr. Malone—That is the proced-

ure.
. Gen. McKenzie—This is_wholly
improper, argumentative. It is not

a statement as to what the issues
are. Your honor has already held
that this act is constitutional, it
being the law of the land, there
is but one issue before this court
and jury, and that is, did the de-
fendant violate the statute. That
statute interpretes itself, and says
that whenever a man teaches that
man descended from a lower order
of animals as contradistinguished
from the record of the creation
of man as given by the word
of God, that he is guilty. Does
the proof show that he did that,
that is the only issue, if it
please the honorable court, be-
fore this jury. My. friend is talk-
ing about a theory of evolution that
it took him. two years to write, that
speech. (laughter.) That is not
proper, if your honor please, if it is
“proper, it would be like a couple
of gentlemen over in my country,
where they were engaged and were
trying a lawsuit before a justice of
the peace, and*they had a large
number of witnesses. Finally one
lawyer said, “let us have a confer-
ence,” and they went out to confer,
and they came back in and said,
“if vour honor please, the witnesses
in this case, some of them are not
~very well, others are awfully ignor-
ant, and we have just agreed among
ourselves to dispense with the evi-
dence and argue the case.” That
is what my good friend Malone
wants to do. (Loud laughter and
officer rapping for order.) And
that is exactly what he has done,
and hence I make that motion to
instruct the jury that they must
not consider Col. Malone’s argu-
ment for the present, but to give
him a chance after a while to shoot
again, i
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Mr. Malone—Your honor if my
brother is the spokesman momen-
tarily of the defense, I am very hap-
py that the judge has explained his
theory. We are willing that the
prosecution should state all of the
theories they have got about this,
and if they have got any more, we
would like to hear them. We do
not want to shut them off from stat-
ing anything in their minds. And so
far as I am concerned, I believe
your honor correctly instructed the
jury that what I have stated to the
court and the jury that is our theory
of the case. We are prepared to
back it up by the evidence and by
the evidence to the jury. The jury,
we believe, is an intelligent body of
citizens that know the diffcrence be-
tween testimony taken from the wit-
nesses, and oratorical flights of the
judge and myself.

Gen. McKenzie—If your honor
please, we understand, and for the
present there could not have been
anything in the minds of the lawyers
—we are not mediocre as lawyers—

Mr. Malone—That is not what I
meant.

Gen. McKenzie—The only mistake
the good Lord made is that he did not
withhold the ccmpletion of the job
until he could have got a conference
with you.

Mr. Malone—I rather think you are
right. (Laughter in court room.)

The Court—Any further statement
from the state’s side?

Gen. Stewart—None whatever,

(Jury was thereupon sworn by
the court in due form.)

Examination of White

(Direct examination of Mr.
Walter White continued by Attor-
ney-General A. T. Stewart) :

Gen. Stewart—Col. Darrow has
very kindly consented not to be
captious in objecting. 1 may use
a few leading questions in order to
get the evidence out.

Q—Mr. White, do you know what
particular books, or what particular
subjects, Mr. Scopes taught in the
high school?

A—He was a science teacher; he
taught chemistry, biology and other
subjects in the science course.
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Q—Did he teach this book, Hunt-
ter’s biology?

A—Yes, sir.

Q—Will you file that book as Ex-
hibit 1 to your testimony?

A—Yes, sir.

Q—What school did he teach in,
Mr. White?

A—The Rhea County Central
High school, here in Dayton.

Q—Is that school supported by
state and county funds?

A—Yes, sir.

Q—You say it was in this
county, Rhea county?

A—Yes, sir.

(J—How long have you been su-
_perintendent of public instruction?

A—A few days more than six and
a half years.

Q—Has Mr. Scopes been teaching
in the high school here for more
than a year?

A—No, sir, he taught last year
only.

Q—Do you know when this last
term of school that he taught was
out?

A—May 1, 1925.

Q—Do you remember when the
prosecution in this case was first
begun, Mr. White?

A—May 5th—May 5th, 1925.

Q—Some three or four days after
adjournment of the school?

A—Four days after the school

completed its term.
. Q—Did you have any conversa-
tion with him concerning this
teaching of Hunter’s biology, after
the passage of this law or at any
time?

A—1T talked with him about it on
the afternoon of May 4th, 1925, the
day before this—

Q—Trial?

A-—This trial was started.

Q—He had already been arrested
then?

A—No, sir, he had not been ar-
rested.

Mr. Darrow—It was before the
preliminary hearing?

Q—About the 5th of May, the war-
rant was sworn out. The 5th of
May?

A—Yes, sir.

Q—When was the preliminary
wial? >

A—On Saturday, May 9.

Q—You talked with him then af-
ter school had adjourned?

A—Yes, sir.

Q—That was on the fourth of
May?

A—Yes, sir.

(Q—School adjourned on May 2?

A—The first of May, 1925. .

(Q—What was the conversation
between you and the defendant
Scopes as to the teaching of Hun-
ter’s biology?

Mr. Darrow—Was that after the
defendant had had his trial?

Gen. Stewart—That is, of course,
with reference to his admission that
he committed the offense, prior to
the trial.

Court—The admission that he
taught it?

Gen. Stewart—Yes, sir. We think
it is competent as an admission.

Mr. Darrow—It is,

Court—Proceed.

A—Mr. Scopes said that he taught
this biology, and that he had re-
viewed the entire book.

Mr. Darrow—What
part of that statement.

Q—How is that?

A—That he had reviewed the en-
tire book during certain days in
April, somewhere, after having
taught it to the boys. That he had
bought this book, and had reviewed
the entire subject, as it is custom-
ary for the teacher to do, and
among other things he said he could
not teach that book without teach-
ing évolution. And I defended the
evolution statute, and he said—

Mr. Darrow—We except to that.

Court—No what you defended,
but what you said.

A—The substance of what I said
about this? I told Prof. Scopes that
he had violated the Tennessee
statutes.

Q—Were you at that time discuss-
ing this new law that was passed?

A—Yes, sir.

Q—That law was passed on the
twenty-first of March, was it?

A—The twenty-first of March, of
this year, and he said he couldn’t
1teach biology without violating this
aw,

Q—And he said that in teaching

is the Ilast
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biology, he was teaching evolution
and that would be in violation of
the law.

A—Yes, sir.

Q—What was the date of this
conversation?

A—He came up while Mr. Rapple-
vea and I were discussing this, and
then all three of us discussed it
for some little time after the crowd
scattered. It grew out of a conver-
sation between Mr. Rappleyea and
myself in regard to the law.

Q—He said he had taught it here
in Rhea county?

A—Yes, sir.

Q—And said he had reviewed it
somewhere about the twenty-first
of April?

A—Somewhere along there in
April, 1925.

Q—You say it was customary to
review the books there at the de-
fendant’s school?

A-—Yes, sir.

Q—Did he say to you in reference
to this book that he had taught that
part that pertained to evolution?

A—Yes, sir.

Q—What did he say?

A—He admitted that he had
taught that. He said that he couldn’t
teach the book without teaching that
and he could no teach that without
violating the statute.

(Q-—-Did he say that it was uncon-
stitutional?

A—He defended his course by
saying that the statute was uncon-
stitutional.

Q—He taught that in the high
school here in Dayton?

A—Yes, sir.

Q—In Rhea county?

Q-—Mr. White, I will ask you if
this is the King James version of
the Bible, and to file it as an exhibit
{o your testimony?

Mr. Hays—Do you mean to file
that in evidence?

Gen. Stewart-—We offer this in
evidence, yes, sir, as explanatory
of what the act relates to when it
says “Bible.”

‘What is the Bible?

Mr. Hays—What is the Bible? Dif-
ferent secas of Christians disagree in
their answers to this question. They
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agree that the Bible is the inspired
word of God, that the Creator of the
universe is its Author, and that it is
a book of divine instruction as to
the creation of man, his relation to,
dependence and accountability to,
God. The historical and literary
features of the Bible are of the
greatest value, but its distinctive
feature is its claim to teach a sys-
tem of religion revealed by direct
inspiration from God. It bases its
demand for the reverence and alle-
giance of mankind upon the direct
authority of God Himself. The vari-
ous Protestant sects of Christians
use the King James version, pub-
lished in London in 1611, while
Catholics use the Douay version, of
which the Old Testament was pub-
lished by the English college at
Douay, in France, in 1609, and the
New Testament by the English col-
lege at Rheims in 1582, and these
two versions are often called, re-
spectively, the Protestant Bible and
the Catholic Bible. The original
manuscripts containing the inspired
word of God, written in Hebrew, in
Aremaic and in Greek, have all been
lost for many hundreds of years,
and each of the Bibles mentioned is
a translation, not of those manu-
scrips, but of translations thereof
into the Greek and Latin. The
earliest copy of the Old Testament
in Hebrew now in existence was
made as late as the eleventh cen-
tury, though there are partial copies
made in the ninth and tea centuries.
The oldest know Greek manuscripts
of the Bible, except a few frag-
ments, belong to the fourth and fifth
centuries. Each party claims for
its own version the most accurate
presentation of the inspired word
as delivered to mankind and con-
tained in the original secriptures.”
Which version does the Tennessee
legislature call for? Does it intend
to distinguish between the different
religious sects in passing this law?
Does it mean the Protestant, the St.
James version, rather than the
Catholic or Douay Bible? They
could be required to call some wit-
ness here to testify what the Bible
is. The court says further: “The
versions differ in many particu-
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lars.
lation, many of which seem unim-
portant, though Catholics claim
that there are cases of wilful per-
version of the Scriptures in King
James’ translation, from which er-
roneous doctrines and inferences
have been drawn. The Lord’s
prayer is differently translated in
the two versions. Of the different
translations of the Lord’s prayer in
later versions of the Bible, the fol-
lowing language of a Protestant has
been quoted with approval by a
Catholic author: ‘Even the Lord’s
prayer has been tampered with and
a discord thrown into the daily de-
votions. The inspired text is
changed and unsettled, the faith of
the people in God’s Holy Word is
undetermined, and aid and comfort

enemy
enemy of all religion.

given the
The Douay version also contains six
whole books and portions of other
books which are not included in
King James’ version. The Catholic
church regards these as a part of
the inspired Scriptures, entitled to
the same faith and reverence -as the
other portions of the Bible, while
the Protestant churches do not rec-
ognize them as a part of the Scrip-
tures.” ‘“There are many sects of
Christians and their differences
grow out of their different construc-
tions of various parts of the Scrip-
tures — the different conclusions
drawn as to the effect of the same
words.”

Should Designate Violation

In other words, your honor, they
should be required to designate the
violation of the law. The court may
take judicial notice of the Bible, but
the court does not take judicial
notice of a fact that is at issue be-
tween the parties. It can only take
judicial notice of matters that are of
common knowledge. That is a mat-
ter to be proven.

Now, your honor, in the Ency-
clopedia of Evidence I find this:
“It has been held that when a fact
of history is in issue before a jury,
it must be proved.” And, again,
“Generally  speaking, however,
courts are bound to take notice only
of the public laws and the facts es-

There are differences of trans- -
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tablished thereby, and the official
capacity and seals of some officers.”

This is a criminal statute and
should be strictly construed. There
is nothing in the statute that shows
they should be controlled in their
teaching by the St. James version.
The statute might have said that, but
it did not. And yet, with an un-
accountable confidence they have
presented a book to your honor,
and attempt to put that book in evi-
dence with the confidence of a man
not learned in religion, because any
man learned in religion knows it is
no more the version of the Bible
than a dozen or half a dozen other
books. Therefore, your honor, we
object to the Bible going in evi-
dence, or that book going in evi-
dence, but insist that the prosecu-
tion prove what the Bible is before
they put it in evidence.

Court—Mr. Hays, would you
raise the same objection if they at-
tempted to file any other Bible?

Mr. Hays—Not if they put it in
evidence, and someone testifies that
the King James version is the-Bible;
and then the jury could believe or
disbelieve the statement.

Court—Let your objection be
overruled. Let it be introduced as
the Bible.

Mr. Hays—We except to that.

Mr. Darrow—What parts of the
Bible are you going to introduce,
anyway? Is it the whole book, and
each of us to read from it such pas-
sages as we want? I am asking for
this purpose—I don’t know what
your practice is here, but as a rule
in our courts you have to have a
certified copy or you cover it by
stipulation.

Gen. Stewart—Just make such ex-.
cerpts as you care to take out of it.
We file the whole book, and the
judge can order it attached to the
supreme court record in the orig-
inal form.

Court—I can order the book it-
self sent up.

Mr. Darrow—Yes, and save that
much work. We just want to know
what particular edition it is.
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Court—Well, you may inspect
it and cross-examine the witness
about it.

Mr. Darrow—No—Just a minute.
Not just any Bible. .

Gen. Stewart—Of course we were
going into the story of the creation.

Mr. Darrow—We want it so we
can get a copy of the same book;
that is all.

Gen. Stewart—This is the—

Mr. Darrow—Scofield.

Gen. Stewart — Holman’s Pro-
nouncing Edition of the Holy Bible,
containing the Old and New Testa-
ments. Translating—Text comform-
able to that of 1611, known as the
authorized or King James version.

Bible as an Exhibit

Mr. Hays—Now, if the purpose
is to offer this book in evidence,
we take exception to it. The act
provides that one shall not teach
a certain theory,  different from
what is taught in the Bible, and
now he undertakes to provide that
he shall’ not teach a theory con-
trary to the St. James’ version of
the Bible. If the court should take
judicial notice of this exhibit as the
Bible, you must likewise take judi-
cial notice that there are various
Bibles. And the King James’ ver-
sion is not necessarily the Bible and
when they introduce one book in
evidence, we are saying there are
several different books called the
Bible. It is not relevant unless
those books are the same. You
know there is a Hebrew Bible, of
some thirty-nine books; and there
is a Protestant Bible, and a Catho-
lic Bible—the Protestant of sixty-
the Catholic of eighty
books; and you have the King
James’ version, and a revised ver-
sion and there are 30,000 differ-
ences between the King James’ ver-
sion and it. You have the King
James’ version and it. You have
the King James version here; there
are thousands of Bibles. Who is to
say that the King James version is
the Bible. The prosecution will
have to prove what Bible it is, and
they will have to state the theory as
taught in the Bible, and I presume
the prosecution will be able to point

out which theory of the creation as
taught in the Bible they relied upon
in prosecuting Mr. Scopes. We will
insist upon an answer to this ques-
tion. In People vs. Ring, an Illinois
case, the court says:

Mr. Malone-—What publishers?

Gen. Stewart—A, J. Holman &
Co., Philadelphia, publishers.

Mr. Darrow—I didn’t know the
edition exactly. I am sure we can
get that on sale here, can’t we.

Gen. Stewart—How is that?

Mr. Darrow—Do you know
whether we can find that on sale
here?

Gen. Stewart—Yes, sir, you can
find that same edition on sale, I
think, at Robinson’s drug store.

The Court—Of course, you can
certify it. It is a Bible in common
use. If we can’t find it, we will
have to get an extra one in the case,
when we—I take it that another
copy of this same Bible can be se-
cured without difficulty, surely, at
Mr. Robinson’s.

Mr. Darrow—In this small town,
I don’t know.

Court—If you can’t get that here,
you can get it in some other town.
Teaching by Scopes

Direct examination of Mr., White
continues by Gen. Stewart:

Q—On Pages 194 and 195 of this
book, (biology) where the doctrine
of evolution and the evolutionary
tree is shown by a drawing. Did
Mr. Scopes say that he reviewed
that about the 20th of April, with
the rest of the book?

A—It is my understanding that
he reviewed the important parts of
the book and that he reviewed that
part, that refers to Charles Dar-
win’s theory of evolution.

Q-—And the same thing applies
on Pages 252 and 253 and Pages

+ 254 and 255?

A—Yes, sir.

Q—Which would refer to evolu-
tion?

Mr. Darrow—! turned down the
leaves of that.

Gen. Stewart—They are marked
right now. I want to call attention
to the particular parts of that book.
h Mr. Darrow—They are marked

ere,
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Gen. Stewart—That is the partic-
ular part of the book that bears up-
on the theory of evolution.

Mr. Darrow—Then, we make the
same reservation as we did to the
Bible.

Gen. Stewart—Yes, you can cer-
tify the book.

Mr. Darrow—Hadn’t you better
mark this?

The Court—The stenographer
will mark the books, colonel. He
will mark them as exhibits. Better

mark them as we go along.

Mr. Darrow—Your honor, one of
the court reporters has called my
attention to the fact they were ter-
ribly crowded coming in the court-
room over there,

The Court—Well, Mr. Sheriff, do
the best you can; you are right
there.

Mr. Darrow—I don’t like to dis-
turb anybody, but at the same
time—

A Voice—One of them has quit.

The Court—Can you get along
all right?

Mr. Darrow—What I was getting
at—What I was getting at, it is pret-
ty hard to get out for the reporter.

The Court—If they are crowded
there, let them speak up.

Mr. Darrow—We are interested
in them, anyhow. I have not asked
him to read the first two chapters
of Genesis of the Bible, nor any
of the chapters of that book.

Gen. Stewart—We might ask you
to read it before argument.

Mr. Darrow—We can do that on
any argument. But, I don’t care
to burden the record with all of
that; of course, the first two chap-
ters of the Bible—

Gen. Stewart—Better mark it?

Mr. Darrow—Your honor, may
we have it indicated?

Gen. Stewart—I mean as an ex-
hibit.

Mr. Darrow—Oh, yes.

Gen. Stewart—This is Exhibit 1,
will you mark it?

Bible as Exhibit

Thereupon said book was marked
Exhibit 1 and the Bible was marked
Exhibit 2.

Gen. Stewart—You may corss-
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examine, if you care to.
Cross-examination by Mr. Dar-
row:
Q—Mr. Witness, will you please
speak loud?

A-—Yes, sir,

Q-—For the reporters. This book
of Hunter’s, what is the name of
that book?

Gen. Stewart—Biology. I thought
you were asking me about the hook.

Mr. Darrow—I am asking the wit-
nesses.

A—George William Hunter’s Civic
Biology.

Q—Where did Mr. Scopes get it?

A—In the course of study, Mr.
Robinson, the book man for this
section handled the books.

Q-—That was the official book
adopted by the board, was it not?

A—In Tennessee, the board of
education does not adopt books.

Q—Who does?

A—The Tennessee textbook com-
mission adopts the book.

Q—Official book adopted by the
Tennessee textbook commission?

A—That was the official book
adopted by the Tennessee textbook
commission in 1919, but the con-
tract expired August 31, 1924, a five-
year contract.

Q—Had any other book been
adopted in the meantime?

A-—No, sir,

Q—And these books were to be
purchased at certain places, were
they?

A—Certain depositories in Ten-
nessee.

Q—The Robinson store was one
of those depositories, was it?

A—Yes, sir.

Q—So, he taught this, which was
the official book at that time?

A—Yes, sir.

Q—And did you ever have any
talk with him before the time it
was charged he taught it?

A—1] did not.

Q—You are charging he taught
it on the fourth day of May?

A—Yes, sir.

Gen. Stewart—How is that?

Mr. Darrow: Q—You never said
anything to him about it or to any
other teacher about not teaching it?
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A—No, sir; I did not for these
reasons—

Q—1 don’t care anything about
the reason, but you may give it.

A—Under the Tennessee law, I
have not—

Q—Nobody ever said anything to
you about it, did they?

A—No, sir.

Q—You never complained of Mr.
Scopes as a teacher?

Scopes’ Work Satisfactory

A—I had no complaint against
his work in general.

Q—That is what I am speaking of.

A—No complaint against his
work in general.

Q—That’s all, do you know how
long this book has been used?

A-—TIt has heen used since 1909,
the school year of 1909.

Mr. Darrow—That is all.

Gen, Stewart—That is all.

The Witness—All right.

Gen. Stewart—Step down.

(Witness excused.)

Howard Morgan’s Testimony

Howard Morgan, a witness in be-
half of the prosecution, having been
first duly sworn, testified as fol-
lows:

Direct examination by General
Stewart:

Q—Your name is Howard Mor-
gan?

A—Yes, sir.

Q—You are Mr.
son?.

A—Yes, sir.

Mr. Darrow—Will you speak a lit-
tle louder? Some of these reporters
say they cannot hear.

Gen. Stewart—You both will have
to speak a little louder.

Q—You are Mr. Luke Morgan’s
son?

A—Yes, sir.

Q—Your father is in the bank
here, Dayton Bank and Trust com-

Luke Morgan’s

pany?
A—Yes, sir.
Q—How old are you?
A—14 years.

Q-—Did you attend school here at
Dayton last year?

A—Yes, sir.

Q—What school?

A—High School.

Q-—-Central High school.

A—Yes, sir.

Q—Did you study anything un-
der Prof. Scopes?

A-—Yes, sir.

Q—Did you study this book, Gen-
eral Science?

A—Yes, sir.

Q—Do you want to see it?

Mr. Darrow—Will you mark the
number?

The Court—Let the stenographer
mark it.

Mr. Darrow—Is that the one you
just showed me?

Gen. Stewart—No, it is another
book, General Science, by Lewis
Elhuff.,

The Court—Let
first.

Gen. Stewart—Were you study-
ing that book in April of- this year,
Howard?

A—Yes, sir.

Gen. Stewart—Mark this 3.

‘Whereupon said book was mark-
ed exhibit 3.

Q—Did Prof. Scopes teach it to
you?

A—Yes, sir.

Q—Who- did you study it under?

A—Prof. Scopes.

Q—When did you complete the
book?

A—Latter part of April.

(Q—When was school out?

A—First or second of May.

Q—You studied it then up to a
week or so before school was out?

A—Yes, sir.

Q—Now, you say you were study-
ing this book in April; how did
Prof. Scopes teach that book to you.
I mean by that did he ask you
questions and you answered them
or did he give you lectures, or both?
Just explain to the jury here now,
these gentlemen here in front of
you, how he taught the books to you.

A—Well, sometimes he would ask
us questions and then he would lec-
ture to us on different subjects in the
book.

Q—Sometimes he asked you ques-
tions and sometimes lectured to you
on different subjects in the book?

A—Yes, sir.

it be marked
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Q—Did he ever undertake to teach
you anything about evolution?

A—Yes, sir.

Q—Did he undertake to teach you
anything about any theory—

Mr. Darrow—I think, your honor, I
will object to that. Ask him what it
is.

Gen. Stewart—Q—What did he
teach you in reference to?

The Court—What is the difference?

Mr. Darrow—Why-—

The Court—All right.

Gen. Stewart—Q—About any evo-
lutionary theory as to where man
came from.

(Laughter in courtroom.)

Gen. Stewart—Just state in your
own words, Howard, what he taught
you and when it was,

A—It was along about the 2d of
April.

Q—Of this year.

As Boy Heard Story

A—Yes, sir; of this year. He said
that the earth was once a hot molten
mass, too hot for plant or animal life
to exist upon it; in the sea the earth

" cooled off; there was a little germ of
one cell organism formed, and this
organism kept evolving until it got
to be a pretty good-sized animal, and
then came on to be a land animal,
and it kept on evolving, and from
this was man.

Q—Let me repeat that; perhaps a
little stronger than you. If I don’t
get it right, you correct me.

Mr. Hayes—Go to the head of the
class.

Gen. Stewart—He said that in the
beginning, the earth was a crystaline
mass, too hot for any life to exist

upon it; that it cooled off and finally’

the soil formed and the sea formed,
plant life was on the earth, and that
in the sea animal life began with a
little one-celled animal.

A—Yes, sir.

Q—Which evolved and evolved and
finally got bigger and became a land
animal?

A—Yes, sir.
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Q—And the culmination of which
was man?

A—Yes, sir.

Q—Is that right?

A—Yes, sir.

Q—Did he say— ]

Mr. Darrow—Would you mind ask-
ing what he said?

Gen. Stewart—Yes, sir; I will do
that.

Q-—Now, when was it he taught
you this that we have just repeated?

A—Well, it was in April.

Q—During class?

A—Yes, sir,

Q—What were you studying, what
subject, when he said that?

A—We were studying General Sci-
ence book.

Q—This General Science book?

A—Yes, sir.

Q—That is the theory that he
taught you about a man being a little
germ and sprouting in the sea, and
so forth, and finally culminating and
coming out on dry land; is that in
this book? Could you find it in this
book?

A—No, sir; I couldn’t find it.

Q—Did you look for it?

A—No, sir.

Q—If it is in there, you could not
find it?

A—No, sir.

Gen. Stewart—I hand it to you,
gentlemen, to find it. (Handing book
to counsel.)

Gen. Stewart—I ask you further,
Howard, how did he classify man
with reference to other animals;
what did he say about them?

A—Well, the book and he both
classified man along with cats and
dogs, cows, horses, monkeys, lions,
horses and all that.

Q—What did he say they were?

A—Mammals.

Q—Classified them
dogs, cats, horses,
cows?

A—Yes, sir. ‘

Q—You say this was along about
the 2d or 3d of April of this year?

along with
monkeys and



FOURTH DAY’S PROCEEDINGS

A—Yes, sir.

Q—In high school of Rhea county.

A—Yes, sir.

Q—At Dayton?

A—Yes, sir.

Gen. Stewart—Cross-examine.

Cross-examination by Mr. Darrow:

Q—Let’s see, your name is what?

A—Howard Morgan.

Q—Now, Howard, what do you
mean by classify?

A—Well, it means classify these
animals we mentioned, that men
were just the same as them, in other
words—

Q—He didn’t say a cat was the
same as a man?

A—No, sir; he said man had a rea-
sortung power; that these animals did
not.

Q—There is some doubt about
that, but that is what he said, is it?

(Laughter in the courtroom.)

The Court—Order.

Gen. Stewart—With some men.

Mr. Darrow—A great many.

Q—Now, Howard, he said they
were all mammals, didn’t he?

A—Yes, sir.

Q—Did he tell you what a mammal
was, or don’t you remember?

A—Well, he just said these animals
were mammals and man was a mam-
mal.

_Q—No; but did he tell you what
distinguished mammals from other
animals?

A—I don’t remember.

Q—If he did, you have forgotten
it? Didn’t he say that mammals were
those beings which suckled their
young?

A—TI don’t remember about that.

Q—You don’t remember?

A—No. _

Q—Do you remember what he said
that made any animal a mammal,
what it was or don’t you remember?

A—T don’t remember.

Q—But he said that all of them
were mammals? -
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A—All what?

Q—Dogs and horses, monkeys,
cows, man, whales, I cannot state all
of them, but he said all of those were
mammals?

Whale Stumps Him

A—Yes, sir; but I don’t know about
the whales; he said all these other
ones.

(Laughter in the courtroom.)

The Court—Order.

Mr. Darrow:

Q—You might never have seen a
whale suckling its young?

A~—I did not.

Q—But the others were all mam-
mals?

A—Yes, sir.

Q—You don’t know whether he
told you why they were mammals or
not, did you?

A—No, sir.

Q—And you don’t know whether
they were mammals or not, only
what he told you?

A—1 just know what he said; he
said they were mammals.

Q—And you didn’t know that the
definition of a mammal was a species
that suckled its young, did you?

A—No, sir. '

Q—Well, did he tell you anything
else that was wicked?

A—No, not that I remember of.

Q—Will you please step down
here; I cannot come down there or I
would.

(Witness steps down to counsel’s
table.)

Q—Is this one of the books he
taught you from?

(Handing book to witness.)

A—Yes, sir.

Q—Now, read that and see wheth-
er you remember that after you read
it.

A—Examples of mammals, lions,
monkey, lion, cat, dog, horse, cow,
monkey and man.

Q—Isn’t there some more that you
remember when you look it over?

A—1 don’t remember. .
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Q—And I will read over this, and
then see whether you can remember.
Heading is Mammals. Mammals com-
pose a group of animals which are
the most highly developed of all; the
egg produced by the female is micro-
scopic in size and fertilized within
the body of the mother.

Q—Do you remember that? Any-
way, you studied it, didn’t you?

A—Yes, sir.

Q—And you are like the rest of us,
you don’t remember all you study, I
suppose. Well, we are all that way.

(Reading.) And there grows into
the young animal all the parts of an
adult,

That is the grown being, adult, T
suppose. I don’t suppose I dare read
this.

(Reading.) After birth the young
are nourished for a time by milk se-
creted by the mammary glands of the
mother.

Q—Do you remember this is in the
book?

A—Tt is in the book, but I don’t
remember him saying anything about
it.

Q—Well, you read this anyhow?

A—Yes, sir.

Q—Examples of mammals are the
elephant, lion, mink, cat, dog, horse,
cow, monkey and man.

A—Yes, sir.

Q—Now, he said the earth was
once a molten mass of liquid, didn’t
he?

A—Yes, sir.

Q—By molten,
melted?

A—Yes, sir.

Q—Running molten mass of liquid,
and that it slowly cooled until a crust
was formed on it?

A—Yes, sir.

Q—After that, after it got cooled
enocugh, and the soil came, that plants
grew; is that Yight?

A—Yes, sir; yes, sir.

Q—And that the first life was in
the sea.

Q—And that it developed into life
on the land?

you understand
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A—Yes, sir.

Q—And finally into the highest or-
ganism which is known as man?

A—Yes, sir.

Q—Now, that is about what he
taught you?

Q—It has not hurt you any, has it?

A—No, sir.

Mr. Darrow—That’s all.

(Laughter in courtroom.)

Mr. Hays—Q—Is there anything in
this book that says man is descended

from a monkey, you have read the
book?

A—Yes, sir.

Q—That man descended from mon-
key?

A—No, sir; not that I know of.

Gen. Stewart—It is not in the book
about man coming from the same cell
that the monkey came from, either,
Col. Darrow.

A~—1I could not find it, Mr. Darrow.

Mr. Darrow—Well, it doesn’t.

Mr. Malone—Not even by what he
said it descended.

Gen. Stewart—Come down.
ness excused.)

(Wit-

Another Pupil’s Story

Harry Shelton, a witness in behalf
of the prosecution, having been first
duly sworn, testified as follows:

Direct examination—By Gen. Stew-
art.

Q—Your name is Harry Shelton?

A—Yes, sir.

Q—Did you go to the high school
up here?

A—Yes, sir.

Q—Study under Prof. Scopes?

A—Yes, sir.

Q—When was school out, Harry?

A—May first.

Q—This year?

Q—What class were you in?

A—Biology.

Q—Among others, did you study
this Civic Biology?

A—Yes, sir.

Q—Prof. Scopes teach it to you?
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A—Yes, sir.

_mQ—When did you have a review of
it?

A—Along in April some time; 1
don’t remember what day.

Q—Around the middle part of
April. How long before school was
out?

A—About three weeks, I guess.

Q—About three weeks, that would
be about the middle of April, then?

A—Yes, sir.

Q—Did you study—did Prof.
Scopes teach you anything about evo-
lution during that time?

A—He taught that all forms of life
begin with the cell,

Q—Begin with the cell?

A—Yes, sir.

Q—-Did he teach you during that
time, during that review, did he teach
you these pages, 194 and 195? Did
you review this with the other?

A—Yes, sir; reviewed the whole
book.

Q—Reviewed the whole book; that
was along about the middle of April,
and he taught you this particular
book at that time?

Gen. Stewart—That is all I want to
ask you.

Cross-examination—By Mr.
row.

Q—How old are you?

A—Seventeen.

Q—Prof. Scopes said that all forms
ﬁf ‘l)ife came from a single cell, didn’t

e?

A—Yes, sir.

Q-—Did anybody every tell you be-
fore?

A—No, sir.

Q—That is all you remember that
he told you about biology, wasn’t it?

A—Yes, sir.

Q—Are you a church member?

A—Sir?

Q—Are you a church member?

A—Yes, sir.

Q—Do you still belong?

A—Yes, sir.

Dar-
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Q—You didn’t leave church when
he told you all forms of life began
with a single cell?

A—No, sir. .

Mr. Darrow—That is all.

The Court—No talking in the
courtroom. Who do you want next?

Mi. Darrow—That is all.

Gen. Stewart—That is all.

(Witness excused.)

F. E. Robinson, a witness in behalf
of the prosecution, having bheen first
duly sworn, testified as follows:

Direct examination—By Mr. Stew-
art,

Q—You are Robinson, known as
Robinson’s drug store?

A—Yes, sir.

Q—Where all this thing started?

A—Yes, sir.

Q—Did you have any conversation
with Scopes along about the time that
this trial started with reference to
his teaching the theory of evolution?

A—Yes, sir.

Q—Just slate what that was, if you
remember it.

A—Well—

Mr. Darrow—Just a minute; what
is the question?

(Question read.)

Gen. Stewart—About the time this
trial started.

Mr. Darrow—Get the date of it.

Gen. Stewart—Q—That was along
—about May 4 or 5?

Admitted Violating Law

A—I don’t remember. what date; it
was the next week after school was
out. Scopes said that any teacher in
the state who was teaching Hunter’s
Biology was violating the law; that
science teachers could not teach
Hunter’s Biology without violating
the law,

Q—That Hunter’s Biology—

A-—That is the adopted book—

Mr. Darrow—We will admit it was
accepted.

Gen. Stewart—And you except only
to Walter White’s testimony.
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A—That was a state adopted book,
and Dr. Rappleyea said you have
been teaching this book? And he
said yes. He said if you got the hook
out of stock, and ask if he had taught
this in regard to evolution, since this
law was passed. He said: yes, I re-
viewed the book. And he said: Well,
you have been viclating the law. He
said so has every other man violated
the law. He said when it was passed
Prof. Ferguson discussed the law that
a man could not teach science from
any of the books published now
without violating the law.

Gen. Stewart—On evolution.

Mr. Darrow—He said biology.

The Witness—Biology.

Gen. Stewart—I didn’t mean to

prompt him, but he was speaking
about that.

Mr. Darrow—Oh, I know you did
not.

Gen. Stewart—Q—You say Dr. Rap-
pleyea got the book out. Did he open
it and examine it?

A—Yes, sir.

Q—Where the evolutionary tree is?

A-—Yes, sir.

Q—Did vou say he taught this
along with the rest of this?

A—He said he had reviewed that
the last two or three weeks of school.

Q—Page 194 of the biology?

Mr. Darrow—Will you read that?

Gen. Stewart—On page 194, where
the evolutionary tree is. He said he
discussed this with Prof. Ferguson?

A—Yes, sir.

Q—And that was about the time it
was passed that he discussed it?

A—When it was published in the
papers; yes, sir. When it was being
passed.

Q—That was before he reviewed
the book?

A—Yes, sir.

Q—Who is Prof. Ferguson?

A—He is principal of the Rhea
County High school, Central High
school, where Scopes taught.

Q-—In this high school?

Yes, sir; under Prof. Rerguson.
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Q—DUnder Prof. Ferguson?

A—Yes, sir.

Q—And Scopes said he taught this
book in Rhea county?

A—Yes, sir.

Q—Aund that was along—well,
about the middle of April, you say
then?

A—Well, he said that he had re-
viewed it the last two or three weeks.

O—And the school was out the first
of May?

A—Yes, sir; the first of May.

Q—And you are the chairman of
the School Board of this county?

A—Yes, sir.

O—And Scopes told you that he
knew of the law?

A—Yes, sir,

Q—And vou discussed it with him?

A—Yes, sir.

Mr. Stewart—I think that is -all.
You may cross-examine.

Cross-examination by Mr. Darrow:

The Court—If counsel for the state
will stop; they are talking too loud.

Gen. Stewart—Beg pardon, I didn’t
get that?

The Court—You are talking loud;
the lawyers were.

Gen. Stewart—Just
with each other.

Mr. Darrow—I will be very care-
ful white he is looking through it.
1 will wait,

Q—He showed you a book which
has been marked “a civic biology,”
or entitled “A Civic Biology,”
which I hold in my hand?

A—Yes, sir.

O—You were selling them, were
you not?

A—Yes, sir.

Q—And you were a member of
the school board?

A—Yes, sir.

(Laughter in the courtroom.)

Mr. Darrow—I think someone
ought to advise you that you are
not bound to answer these ques-
tions.

-

conferring
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Gen. Stewart — The
teach, not sell.

(Laughter in the courtroom.)

Mr. Darrow—And this part on
page 194 was read, was it?

A—Yes, sir.

Q—That was opened and read.

A—Yes, sir. That was opened
and read.

Q—And any part of 195?

A—Yes, sir,

Q—And then I think another

page, another I think some place.
I don’t remember.

Q—Well, now read it.
been read?

law

It has not

Doctrine of Evolution

“The Doctrine of Evolution—We
have now learned that animal forms
may be arranged so as to begin with
very simple one-celled forms and
culminate with a group which con-
tains man himself. This arrange-
uent is called the evolutionary series.
Evolution means change, and these
groups are believed by scientists to
represent stages in complexity of
development of life on the earth.
Geology teaches that millions of
years ago, life upon the earth was
very simple, and that gradually
more and more complex forms of
life appeared, as the rocks formed
latest in time show the most highly
developed forms of animal life. The
great English scientist, Charles
Darwin, from this and other evi-
dence, explained the theory of evo-
lution. This is the belief that simple
forms of life on earth slowly and
gradually gave rise to those more
complex and that thus ultimately
the most complex forms came into
existence.”

Q—Did you examine this evolu-
tionary. tree?

A—Yes, sir.

Q—You don’t know whether man
is in there, do you?

A—Yes, sir; man is in here.

Q—I am afraid they left him out.
You put him in with the mammals,
but npothing in there—the word
man is not written in there, is it?

says .

A—T don’t believe it is; the word
man is not, but it says in the books

Q—I am going to read the rest on
the other page. This table down
here:

“The number of Animal Species.
Over 500,000 species of animals are
known to exist today.”

That wasn’t read was it?

A—1 think the whole book was
read.

Q—Not the whole book?

A—1I don’t know. We read most
of the book.

Q—Do you know what was read?

A—That was read, that page was
read.

Q—Take the table?

A—Well, I don’t know about that.

Mr. Darrow—Do you claim any-
thing on the table? If you don’t I
will not incumber the record.

(Thereupon counsel conferred
out of the hearing of the jury and
the shorthand reporters.)

Mr. Darrow—That is followed by
table. “Over 500,000 species of ani-
mals are known to exist today, as
the following table shows:

Protozoa ................... 8,000
Sponges ......... ... 2,500
Coclenterates ................. 4,5

I would rather you read this, I
d(‘))n’t know whether you can read
it?

Gen. Stewart—I don’t care
whether you read it at all, or not.

Mr. Darrow:

Echinoderme ............. 4,000
Flatworms ................ 5,000
Roundworms ............. 1,500
Annelids .................. 4,900
Insects ................... 360,000
Myriapods ................ 2,000
Arachnids ................ 16,000
Crustaceans .............. 16,000
Molusks .................. 61,000
Fishes ................... 13,000
Amphibians .............. ,400
Reptiles .................. 3,500
Birds ....... oo, 13,000
Mammals ................. ,50
Total .................. 518,900
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Q—This part of that he also read?

A—Yes, sir.

Q—And on page 195. “Man’s
Place in Nature”—Although we
know that man is separated men-
tally by a wide gap from all other
animals, in our study of physiology
we must ask where we are to place
man, If we attempt to classify
men, we see at once he must be
placed with the vertebrate animals
bhecause of his possession of a ver-
tebral column. Vertebral column,
you understand is, backbone?

A—Yes, sir.

Mr. Darrow Reading)-—*“Evident-
ly, too, he is a mammal, because
the young are nourished by milk
secreted by the mother and because
his body has at least a partial cov-
ering of hair. Anatomically we find
that we must place man with the
apelike mammals, because of these
numerous points of structural like-
ness. The group of mammals
which includes the monkeys, apes,
and man we call the primates. 1
see another line marked here. I am
ashamed to read that, too.

“Mammals are considered the
highest vertebrate animals, not only
because of their complicated struc-
ture, but because their instincts are
so well developed. Monkeys cer-
tainly seem to have many of the
mental attributes of man.”

Gen. Stewart—Just go right on.

Mr. Darrow—I am going to. You
have underscored part of it. I want
to read it too.

Mind of the Monkey

‘“Prof. Thorndike, of Columbia
university, sums up their habits of
learning as follows:

“In their method of learning, al-
though monkeys do not reach the
human stage of a right life of ideas,
yet they carry the animal method of
learning, by the selection of im-
pulses and association of them with
different sense-impressions to a
ponit bevond that reached by any
other of the lower animals. In this,
too they resemble man; for he dif-
fers from the lower anmials not
only in the possession of a new sort
of intelligence but also in the tre-
mendous extension of that sort

which he has in common with
them. A fish learns slowly a few
simple habits. Man learns quickly
an infinitude of habits that may Dbe
highly complex. Dogs and cats
learn more than the fish, while the
monkeys learn more than they.

In the number of things he learns,
the complex habits he can form, the
variety of lines along which he
can learn them and in their per-
manence when one formed, the
monkey justifies his mclusmn w1th
man in a separate mental genus.’

(Q—That is what was read?

A—Yes, sir,

Q—Anything else in that book
you can say was read?

A—No.

Q—How many of those did you
have for sale?

A—Oh, I have been selling that
book for six or seven years.

Q—Have you noticed any mental
or moral deterioration growing out
of the thing?

Gen. Stewart—How is that?

Mr. Darrow, Q—Have you noticed
any mental or moral deterioration
growing out of that thing?

Gen. Stewart—Exception.

. The Court—I sustain the excep-
tion.

Mr. Darrow—Exception.

Q—How do you get them, Mr.
Robinson?

A—From the depository at CGhat-
tanooga for this county.

Q—What is the depository?

"A-—The place that the state desig-
nates to handle the state books.

Q—You got them from the state
authorities and are the only one
who handles them in Dayton?

A—In Dayton, yes, yes.

Q—Were they adopted, as you un-
derstand it?

A—By the state board of educa-
tion.

(Q—State board of education?

A—Yes, sir.

(Q—And state whether or not they
got it from you?

A—Yes, sir.

Gen. Stewart—Perhaps as Mr.
Darrow has seen fit to read from
that part of the biology in ques-
tion, your honor, I want at this
point to read the first two chapters



of Genesis in order to get it into the
record.

The Court—You may proceed.

Mr. Darrow—No objection to that.

Gen, Stewart—(Reading from the
first two chapters in Genesis, as
follows, to-wit:)

Gen. Stewart—Are you through
with the cross-examination? Come
down.

(Witness excused.)

Mr. Darrow—GenHemen, I don’t
know how many more you want to
put on, but according to my sug-
gestion—you have some other boys,
who will testify the same, just give
the names?

~Gen. Stewart—One little boy in

the science class with the Ilittle
Morgan boy,~-whose testimony
would be the same.

Mr. Darrow—~Give us the name.

Gen. Stewart — Morris  Stout.
Charles Hagley will testify substan-
tially the same as the Shelton boy.

This book was reviewed about
the 20th of April.

Mr. Darrow—Very well.

Gen. Stewart—The state rests.

Thereupon the prosecution rested
in chief.

Mr, Darrow—Yes, we would like
to continue, two or three minutes
would be enough.

The Court—Go ahead.

See that these reporters get in
and out; they cannot get in and out.
Let the witnesses for the defense
come forward.

Thereupon witnesses for the de-
fense came forward.

The Court—Let the witnesses be
sworn.

Mr. Hays—Your honor, before the
witnesses are sworn, it is necessary
for us as a matter of procedure to
move to dismiss the prosecution’s
case.

The Court—Let it be overruled.

Mr. Hays—Exception.

Thereupon the witnesses were
duly sworn.

The Court—These executive of-
ficers have charge of the courtroom,
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who shall go in and out, keeping the
opening of the aisles, who shall oc-
cupy a chair or not. It is fooiish
to expect the judge of the court to
provide chairs for everybody, to
leave the bench and have somebody
move back, appeal to the sheriff
and executive oflicers, because I
have as many responsibilities as 1
can get along with, without having
to attend to these details.

* * *

Testimony of Dr. Metealf, with the
jury cxcluded, was taken as court
adjourned.

Metcalf’s Testimony Wednesday
Afternoon

‘\’Iavnard M. Metcalf, the first wit-
ness for the defense, being sworn
and examined, testified:

Direct Examination:

Questions by Clarence Darrow,
Es(.:

Q—Give us your name?

A—Maynard M. Metcalf.

Q—Where do you live?

A—My legal residence is Balti-
more. I am living—I have géen
living the last year in Washington.
I do not know how to answer your
question.

Mr. Darrow—Living here in Day-
ton now?

Gen. Stewart—Just a moment, I
do not mean to inferrupt, but I want
to impart a little information to you
as a matter of procedure. Of course,
you know we are going to except
to this scientific testimony. But, we
have a rule in this state that pre-
cludes the defendant from taking
the stand if he does not take the
stand first.

Mr. Darrow—Well, you have al-
ready caught me on it.

The Court—That is a technicality,
we have not gone into the merits.
1 will allow you to withdraw the
witness.

Mr. Darrow—Your honor, every
single word that was said agalnst
this defendant, everything was true.

The Court—So he does not care
to go on the stand?

Mr. Darrow—No, what is the use.
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The Court—Well, that is all.

Q— (Mr. Darrow) What is your
profession or business?

A—I am a zoologist.

Q—And just what is included in
that?

A—1Itis the study of animals.

QO—How long have you been a
zoologist?

A—Why, I began special study,
with special interests, when I was
about 14 years old. I do not know
when I became a zoologist. I am
now 58, I think—no 57, I think that
is rlght

Q—You have not learned it all
yet, have you?

A—I am afraid not.

(Q—Where do you say you began
thdx lnp")

A—\Vhy, when I was a youngster
starting in at Oberlin college, at the

age of 14,
Q—That is Oberlin, 0.?
A—Yes, sir.

Q—What is the name of that col-
lege—Oberlin college?

A—Oberlin college.

Q—How long did you study at
Oberlin?

A—Well, I was there-—you mean
after 1 was 14, after I began the
study of zoology?

Q—Yes?

A—Four years.

Q—Then, what did you do?

A—] went to the Johns Hopkins
university for graduate study in
zoology.

Q—How long were you there?

A—Four years, the usual time,

Q—Well, that would make you
out there at 22 years of age, then
what did you do?

A—Well then, I accepted a posi-
tion as associate professor of bi-
ology at the Woman’s college, of
Baltimore, it was then called, it is
now Goucher college,

Q-—How long were you there?

A-—1 was there until the spring
of 1906, if you will excuse me from
the mental arithmetic, 1 will state
it that way.

Q—AIll right, that is just as good.
And you are teaching zoology there?

A—What is that?

Q-—You were teaching zoology
there?
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A—Yes, sir, I was teaching zoo-
logy with a little botany associated
with it.

Q—And from there where did you

go?
A—I went abroad.
Q—Where?
Worked in Germany
A—Working at the Naples zoo-

logical station, spending a year and
a half at the zoological institution
and then spending about a half year
at the Institute Fur in connection
w1th the Virschow hospital in Ber-

Q——And from that time?

A—11 had, already, before 1 went
abroad, accepted a professorship in
()hprlm and I returned then to my
Alma Mater in 1908, after this work
in Berlin.

Q—What was the professorship
you accepted?

A—Zoology, and the head of the
department of zoology.

Q—And you have been there up
to the present time?

A—No, I resigned in 1914 to give
all of my time to research, in order
to be free from teaching d?ties, I
resigned.

Q—Where did
that?

A—I worked in my own labor-
atory, which I called the Orchard
laboratory, used that name in pub-
lication, which was my private
laboratory, which I and a few ad-
vanced students in Oberlin college
were working in. -They were work-
ing with me, but by sub-rosa ar-
rangement.

Gen. Stewart—What kind of an
arrangement?

A—Sub-rosa.

Q—Is that a zoological term.?

A—No, straight Latin.

Mr. Darrow——You are thinking of
Rosa,

Mr. Stewart—I though maybe it
was a cigar of some kind.

Mr. Darrow——It does sound like
one.

Q—(Mr. Darrow) And then ‘what
did you do next?

A—Well, 1 continued that work
until—it is hard work for me to

you worﬁ\ after

remember just what year it was, I L

e
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think it was three years ago, I went
to the Johns Hopkins for a year’s
work in connection with their
laboratory, as the guests of the uni-
versity, then 1 returned again to
my home, and then last year I have
been residing in Washington.

Q—As the guest of which univer-
sity, Oberlin or Johns Hopkins?

A—Beg pardon?

Q—As the guest of which univer-
sity ?

At Johns Hopkins.

A—As the guest of Johns Hop-
kins university for that one year.

And then you returned to Ober-
lin—went to Washington?

A—Yes.

Q—What were you connected
with in Washington?

A—I had charge of—I was chief
of the division of biology and agri-
cuiture of the national research
committee,

Q—That was carried on by the
government?

A—That was instituted by an ex-
ecutive order of President Wilson,
immediately after the war. It was
really instituted during the war,
for the study of scientific problems
associated with the war, and after
the war was over, by executive or-
der of President Wilson, it was con-
tined, for the study of scientific
problems of use to the country in
peace time,

Q—Give us
there? .

A—In the division of biology and
agriculture, the appointments of
the chairmanship are regularly one-
year appointments, and my appoint-
ment expired the 30th of June of this
year.

Q—Are you out of a job?

A—No, I am afraid not.
I were.

Q—What are you doing now?

A—A year and a half ago 1 ac-
cepted a position on the faculty of
the Johns Hopkins university, with
the plan to go there at such time
as my other duties made conveni-
ent, and I am to go there next
spring after I return from a zoo-
logical trip to South America,

Q—And who is- connected with

your connection

I wish

ghe?zoological trip to South Amer-
ica

A—No one, except I have had
some financial assistance from the
National Academy of Science, that
is the only connection,

Q—Are there others going with
you?

A—No. No, I go alone.

Q—And what position are you to
hold at Johns Hopkins?

A—Associate in research, asso-
ciate in zoology, a purely research
position.

()—You have received degrees at
colleges?

A—Yes, a few,

Q—I1 do not know whether you
know any more on account of de-
grees, but I will let you mention
them?

A—I1 beg pardon.

Q—I say I do not know whether
you know any more on account of
degrees, but I will let you mention
them?

A—Well, I do not think they
mean much. I took A. B. from Ober-
lin, and took Ph. D. from Johns
Hopkins and have been given doc-
tor of science, honorary, by Ober-
lin, since.

Q—Have you memberships_ in
various organizations in the lme
of zoology?

A—Yes, I am a member of a num-
ber of the research organizations
in~this country, and 1 also have
some memberships outside of zoo-
logy in economic organizations in
this country and abroad, and am a
member of one or two organizations
abroad—two or three.

Q—1In that line?

A—In zoology, or one is in econ-
omics.

Q—Have you held any offices
in scientific organizations.

—Oh, yes, from time to time.

Q—You might mention any of
them that you have held?

Scientific Connections

A—Well, T have been secretary-
treasurer of the Zoological society
of the American Society of Natur-
alists. I have been president of the
American Society of Zoologists and
been president of Section F, zoo-
logical section of the American As-
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sociation for the Advancement of
Science, and I have been on the
executive committee of both of
these organizations. Oh, I do not
know, a number of years. I am on
the executive committee now of the
division of biology and agriculture
of the National Research council.
There are a lot of those offices
which pile up on a man; he can-
not avoid them.

Q—Have you written articles or
books?

A—Oh, yes. When a man is en-
gaged in research he has got to pass
on the results of his work.

Q—What you have done?

A—Surely.

Q—How many pamphlets and
articles?

. A—Oh, I suppose sixty or sev-
enty. I do not know, I have not
any idea.

Q—In the main I suppose these
were scientific magazines?

A—Yes, sir.

Q—Or journals?

A—Yes, sir. I was not counting
any outside of the scientific journals.

Q—Are you a member of any
church organization?

A—Yes.

(Q—What one?

Member of Congregationalist Church.

A—The Congregationalist church.
Do you want to know the particular
church?

Q—Yes?

A—1 am now a member of the
United church, in Oberlin, which
is a Congregationalist church. I
have been a member of two other
congregationalist churches—no, one
Plresbyterian and one Congregation-
alist.

Q—You have been a Presbyterian,
too, have you?

A—Well, 1 joined the Presbhy-
terian church when I was 11 years
old, I think—I am not sure.

A—And have you been connect-

ed with church activities aside
from being a member?

A—Yes.

Q—In what way?

A—Well, in Baltimore I had

charge of a Bible class in the church
for about three years. I had charge
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of a Bible class of college students,
well, not exclusively college stu-
dents, mostly college students, in
Oberlin. That is all, I think—of
course I have had some church of-
fices, but those do not mean much.

Q—Not unless it is treasurer or
something like that.

A—No, nothing worse than dea-
con.

Q—Doctor, do you understand, or
at least ever studied and read evo-
lution?

A—Surely.

Q—For how long ?

A—1I cannot answer that question,
I think I heard the word and the
thought was long ago. I could not
remember when, and an old brother -
with whom I used to sleep, used to
discuss with me evolutionary sub-
jects until we went to sleep at night,
night after night, before I was eight
years old. I guess I had been
brought up on it.

Q—Did your evolutionary studies
include the development and evolu-
tion of man, in a general way?

A—I have never been a student
of human morphology or human
physiology distinctly, but 1 have
been somewhat of a student of evo-
lution, and especially interested in
man, and I have given some lec-
tures here and there on prehistoric
man, early man.

Q—And you have studied as to
the origin of man, have you not?

A—Well, I have not studied first-
hand very much as to the origin
of man, I have not been an arche-
ologist or anthropologist, but I have
read on it, and such lectures as I
have given have been compendia
from work done by other men, not
my own work.

Q—But, you are familiar with
that work?

A—Yes, sir, fairly broadly.

Q—And your studies in zoology,
they have naturally been connected
with the study of evolution?

A—Yes, I have always been par-
ticularly interested in the evolution
of the individual organism from
the egg, and also of the evolution
of organisms as a whole from the
beginning of life, that has been a
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sort of peculiar ‘interest of mine,
always.

Q—Are you an evolutionist?

A—Surely, under certain circum-
stances that question would be an
insult, under these circumstances
I do not regard it as such.

Q—Do you know any scientific
man in the world that is not an
evolutionist?

Stewart Objects.

Gen. Stewart—We except to that,
of course.

. The Court—Sustain the excep-
tion.

Mr. Stewart—Of course if you
want to take a vote—

Mr. Darrow—No, no, we are talk-
ing about scientific things.

Q— (Mr, Darrow) or, is it or not
accepted by scientific men?

Mr. Stewart—We object.

The Court—Sustain the objection.

Mr. Hays—We want fo take an
exception.

Mr. Stewart—You are entitled to
it. Your honor is ruling on it?

Is Evolution a Guess?

Mr. Hays—Now, your honor, one
of our constitutional points was the
question of whether this law was
within the police power of the state,
depended upon material.

The Court—No, I do not think
that is whether or not it was a rea-
sonable exercise of the police pow-
er. That would depend largely
upon whether evolution is a mere
guess by a few men, or generally
accepted by all scientists, Cer-
tainly it is material from that point
of view. I do not think you can
bring one witness to prove what oth-
ers bhelieve.

Mr. Hays—If he knows that, if
he knows how far the theory is
substantiated—

The Court—That would be hear-
say testimony.

Mr. Hays—Hearsay testimony is
allowed in cases where it is a ques-
tion of how a scientific theory is sub-
stantiated. The question here de-
pends very largely on our ability
to determine whether any such ex-
ercise of the police power is rea-
sonable, and here we call a witness
to say, among other things, that in
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the profession that is largely ac-
cepted, that is the question, your
honor,

Mr. Darrow—While that is not ma-
terial, may I ask, your honor, af
least—

Gen, Stewart—Your honor has
passed on that.

The Court—Let the gentleman ask
and then—

Mr. Hays—Our whole case depends
upon proving that evolution is a rea-
sonable scientific theory.

The Court—I do not know how
you can prove it reasonable by prov-
ing what some other person believes.

Mr. Hayes—We expect to prove
what all science says.

The Court—Then bring them here
and offer them. I will hear you.

Witness—I am very glad to be ex-
amined on my own judgment.

The Court—Sustain the exception.

Mr. Hayes—Exception.

Mr. Darrow—1I do not know wheth-
er the practice is to state what we
expect the answer to be. Of course,
I will not state it before the jury, but

I want to give it to the reporter.

Mr. Stewart—We want that in the
record later.

Mr. Darrow—I will do that later.

Gen. Stewart—Let the reporter go
right to them.

(At this point the reporters and
attorneys went to the winess chair
and the following occurred:)

Q—(Mr. Darrow.) What would
you say, practically all scientific men
were or were not evolutionists?

Many Scientists Evolutionists

A—T am acquainted with practic-
ally all of the zoologists, botanists
and geologists of this country who
have done any work; that is, any ma-
terial contribution to knowledge in
those fields, and I am absolutely con-
vinced from personal knowledge that
any one of these men feel and be-
lieve, as a matter of course, that evo-
lution is a fact, but I doubt very
much if any two of them agree as to
the exact method by which evolution
has been brought about, but I think
there is—I know there is not a single
one among them who has the least .
doubt of the fact of evolution.

Mr. Hayes—We expect the witness
would answer as follows:
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(The following then occurred in
the hearing of the jury:)

Gen. Stewart—Of course, we do
not want this part of the record to
be in the papers. Of course we will
have to keep that away from the
jury. They will read that.

. Gen, McKenzie—Your honor has a
right to keep it from the jury.

Metcalf’s Testimony Kept from Jury.
The Court—I will instruct the ste-
nographers (reporters) to not give
that part of the transcript to the
newspapers. Do you object to that?
Get this whole issue and then I can
excuse the jury and hear from you.
Mr. Stewart—There are different
kinds of evolution. We, of course,
maintain it is limited to that particu-
lar kind described in this law suit.
Mr. Darrow—How is that?

. Mr. Stewart—The point I am mak-
ing is, there may be different kinds
of evolution, perhaps there are, but
this question we are insisting on in
this case is just that one described by
the act itself.

Mr. Darrow—By the act itself?

Mr. Stewart—By the act itself—the
law.

Mr. Darrow—Well, you are going
to object to that, too?

Mr. Stewart—I am objecting to a
general question as to what evolution
is. I suggest, your honor, that we
discuss some points about this. We
might ask your honor to retire the
jury and thresh it out here.

Mr. Darrow—Suppose I ask one
more question,

The Court—Let us get all the is-
sues now that are going to be in dis-
pute.

Mr. Stewart—We can put them in
the record after the jury goes out, I
take it, we will not object to it in
that way.

Mr. Malone—I take it, we will not
have the argument in the presence of
the jury. If the attorney-general ob-
jects, I see no reason why we should
not get the point up in the presence
of the jury.

The Court—Of course, the question
cannot prejudice the case, since there
is no answer,
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Mr. Darrow—Will you state what
evolution is, in regard to the origin
of man?

Mr. Stewart—We except to that.

Mr. Darrow—Now we are ready—

Mr. Stewart (Continuing)—On the
further ground that we are excepting,
your honor, to everything here that
pertains to evolution or to anything
that tends to show that there might
or might not be a conflict between
the story of the divine creation and
evolution, and on the same theory
we will except to this scientific tes-
timony on the ground it is incompe-
tent, because it is, so far as this case
is concerned, it invades the province
of the court and jury, and ask your
honor to exclude the jury while we
argue this matter.

Says Jurors Not Informed

Mr. Darrow—Of the jury, only one
of whom every read about evolution,
is forced to say what evolution is,
without his hearing evidence.

Gen. Stewart—We want your honor
to exclude the jury.

The Court—I suggest this, now,
gentlemen. You have in mind what
the issues are going to be on this
question. I wish you would ask now
such questions as would correctly
and fairly make the issues, so that
then I will excuse the jury and hear
your argument on those questions,
and not have to do it over and over
again.

Mr. Stewart-——And when we ex-
clude the jury now, we do not want
any more questions along this line. I
think we have a right to insist that
the jury not hear any of the rest of
those. They have a certain duty to
perform,

The Court—If you have—well, gen-
tlemen of the jury, now, I think the
radio, perhaps, is in operation, and
when I excuse you gentlemen, I ex-
cuse you for the purpose that you do
not hear the procedings up here.
Please do not linger in the court-
house yard, because you might still
perhaps stay up here as down there.
I excuse you until 9 o’clock in the
morning.

Juror Thompson—I just wanted
the benefit of the jury there is not a
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single juryman that has heard a sin-
gle word pass over the horns out
there.

The Court—Thank you, gentlemen.

Juror Thompson—I just wanted
you to know, that is all.

(The jury thereupon retired.)

The Court—Now, gentlemen, I an-
ticipate that this is the most difficult
thing the court is going to have to
pass on. Do you think you have time
to argue this question this afternoon?
It is 4:35

Gen. Stewart—No, we would not
have time to complete it. We can get
on it.

Mr. Darrow—All of us are tired.

The Court—Of course, this is a
question I want all the light I can on,
because I anticipate that it is ex-
tr(imely important and perhaps diffi-
cult,

Mr. Darrow—I will just ask one
more question, so as to make the is-
sues plainer.

(The officer rapped for order, say-
ing: “Let us have order in the court-
room; respect the court.)

The Court—I will hear you, gentle-
men.

Mr. Darrow—I will put two or
three short ones.

Gen. Stewart—The last question
you asked him—what was the last
question?

Questions by Mr. Darrow.

Q—Now I want to ask the ques-
tion, is there anything in the theory
of evolution in conflict with the ac-
count of the creation of man in Gen-
esis or in the Bible?

Gen. Stewart—We except to that,

Mr. Darrow—I just want to add
one or two more and then we will
let it all go together. It won’t take
me but a minute.

Q—Is evolution taught in all the
leading colleges of the world?

Gen. Stewart—We except to that,
of course.

Q—Or the western world—I will
&}l{clude the east; I don’t know about

at.

A—Tt is in China and Japan and in
India. .

Gen. Stewart—You want his an-
swers in the record, don’t you?

Mr. Darrow—They are all in there,
aren’t they?
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Gen. Stewart—Do you want the
witness to answer them now?

Mr. Darrow—Counsel suggests
what is probably the right way, we
should let him answer these ques-
tions.

Gen. Stewart—I thought they want-
ed the answers in the record, and he
hasn’t given them, and I thought you
wanted them in the record.

The Court—If you want them in
the record you may let him answer,
and then they can move to exclude
the answer.

Mr. Darrow—Well, counsel sug-
gests that you might answer them al-
together.

The Witness—I had rather not de
that; I had rather answer them seri-
atam,

Makes Fine Distinction

A—Evolution and the theories of
evolution are fundamentally different
things. The fact of evolution is a
thing that is perfectly and absolutely
clear. There are dozens of theories
of evolution,. some of which are al-
most wholy absurd, some of which
are surely largely mistaken, some of
which are perhaps almost wholly
true, but there are many points—the-
oretical points as to the methods by
which evolution has been brought
about—that we are not yet in posses-
sion of scientific knowledge to an-
swer. We are in possession of scien-
tific knowledge to answer directly
and fully the question: “Has evolu-
tion occurred.”

Q—Now, will you tell what it
means, the fact of evolution?

A—A definition is perhaps the most
difficult thing that a man can ever be
asked to engage in, for any definition
in order to be accurate and adequate
would have to be fearfully prolix. I
beg then to be allowed to answer in
a way that certainly will not be ade-
quate, but that may be accurate as
far as it goes.

Mr. Darrow—Do it that way, then.

A—Evolution, I think, means the
change; in the final analysis I think
it means the change of an organism
from one character into a different
character, and by character I mean
its structure, or its behavior, or its
function, or its method of develop-
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ment from the egg or anything else—
the change of an organism from one
set characteristic which character-
izes it into a different condition,
characterized by a different set of
characteristics either structural or
functional could be properly called,
I think, evolution—to be the evolu-
tion of that organism; but the term
in general means the whole series of
such changes which have taken place
during hundreds of millions of years
which have producd from lowly be-
ginnings the nature of which is not
by any means fully understood to
organism of much more complex
character, whose structure and func-
tions we are still studying, because
we haven’t begun to learn what we
need to know about them.

Q—Could you briefly sketch what
that change is, from inorganic matter
on, as far as we know?

A—Well, there must—I can try to
do it briefly; you say, including the
inorganic?

Q—Yes, starting with the inorganic
world.

A—We have all sorts of changes,
but leaving that all out of account
there has been a tremendous series
of changes with the inorganic world
by which the universe has been
brought into existence and has been
molded into its present characteris-
tics. The sun is comparatively young
and the earth has gone through a
long course of development and
change. That is a matter—those two
matters are for astronomers and geol-
ogists to talk about. I am not an ex-
pert in the field of inorganic evolu-
tion, although there is a tremendous
field of phenomena there, but we are
inclined to evolution of living things,
of organic evolution, as it is called,
we have to conceive of the earliest
living things as being able to live
upon inorganic food. We have only
plants today with that ability. No
animal is able to sustain life on the
basis of inorganic feed. They have
to have other plants and animals to
live upon. -

Q—Would it bother you for me to
interrupt you for one question for
the purpose of the record?

A—No, indeed.
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(Q—Tell us what you mean by or-
ganic and inorganic.

A—Organic evolution is connected
with living things, organic things are
the subject of living bodies, or things
that are made by the living activities
of those living bodies. There are cer-
tain chemicals found in the bodies
of living things that are distinguished
as against inorganic things which
means like rocks and stones and
earth.

Q—Minerals?

A—Yes, minerals, and so on.

O—How do you classify botany,
plants? .

A—Organic, of course, because
they are a part or bodies of living
things. Now from the first living
things which could live on inorganic
substances, there developed a whole
series of forms in the plant group
gradually becoming more and more
complex. Thy make really a remark-
ably beautiful series as you study
them, and this series of increasing
complexity in the plants as we find
them shown in the rock, the actual
plants themselves whose bodies we
study in the fossil condition in the
rock.

Q—Can you estimate the age of
those? .

A—Why, no; it takes a chemist to
estimate the age of some of these
things, for it is a determination of
the processes of disintegration in the
rock which have been caused largely
by chemical forces, aided by the ac-
tivities of certain bacteria, and I am
not an expert in that field, and I
would rather not answer. .

Q—Could you make any estimate
how long from the beginning of or-
ganic matter? .

A—No, for this reason: I am in-
clined to believe that there may have
been whole series of animals and
plants living at certain times upon
the earth, which have been complete-
ly wiped out, to be succeeded-—not
completely, but been almost com-
pletely wiped out by changes in the
earth—to be succeeded by other
faunas and floras—other groups of
animals and plants reaching devel-
opment and then in a large measure
disappearing. We do not know how
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many times the different processes in
connection with the change upon
the earth’s surface may have wiped
out practically all or wholly certain
faunas and floras, and on that ac-
count I don’t think we are in a posi-
tion to say when the earliest organ-
isins appeared upon the earth. We
do know that there was a very abun-
dant fauna and flora as early as the
Cambrin period.

Q—How long ago was that?

Does Not Talk in Years

A—Oh, that is an awfully hard
question to answer in years. No geol-
ogist talks years—it is ages—and
they are beginning now in such mat-
ters as the changes in the metals es-
1)e01a11y, the relations between ura-
nium and lead—to get some idea of
the numbers of millions of years that
have passed since certain strata
which contained fossils were formed,
but I am not familiar with that ﬁeld
1 am not a chemist and I do not iike
to answer scientific questions outside
of the field where I know a little of
what I am talking about. I would
have 1o be answering what I have
heard from others, and I don’t like to
testify to that kind of stuff.

Q—More than 6,000 years ago, was-
n’t it?

600,000,000 Years Modest Guess.

A—Well, 600,000,000 years ago is a
very modest guess.

Q—Well, just go on where I inter-
rupted you.

A—Well, at the same time that this
tremendous series of plants was de-
veloping from a lowly condition into
the more or less elaborate condition
which we now find, there was also
developing alongside them a series of
animal forms, or differences between
the animals and plants, which caused
their divergence in their evolution,
being largely due to their different
habits in connection with food. The
plants standing still and letting the
food come to them for the most part,
while animals hustled and got their
food, and that rather fundamental
difference between animals and
plants has led to the animals devel-
oping locomotor organs and grasping
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organs and other things which.have
led to still other things which the
plants have not developed. The nec-
essities of life have been different un-
der the two food habits and they have
been met by a different series of
adaptation. Does that sufficiently
answer for a sort of general outline
of evolution as a fact, and not of the
causes of evolution at all?

A—No, I don’t.

Life Began on the Borderline

Q—No, I don’t quite understand
the causes—I might ask something
about it. Could you tell us some-
thing about the order of plaut life
ahd animal life?

A—Well, it isn’t quite so easy to
tell about the order in which plants
evolved with certainty, possibly, as it
is to tell about some of the higher
animals. There is a rather interest-
ing index difficult to explain that tells
us somethmg about the different pe-
riods in. the earth’s history when dif-
ferent kinds of animals emerged from
the sea and came into the land. 1
don’t know that we have any similar
record, any similar index for the
plant, so the only thing we can say
about the plants is that there is this
series of complexities and that that
corresponds to the record in the rock.

Q—Can you say where—I mean
within a reasonable certainty—where
animal life began, whether in the sea
or on the land?

A—1I think probably that animal
life and plant life both began at the
border line between the water and
land where were conditions a little
more complex—a little more likely
to be productive of such a remarka-
ble substance as a living substance
but for long periods or over long per-
iods in the earth’s history there prob-
ably was no such thing as land life,
either plant or animal, but all living
things were marine.

Q—And what about the develop-
ment of life in the sea—sea animals
becoming land animals and land ani-
mals coming out of the sea?

A—The conditions of life in the
seas are very simple and very easy
for an organism which has this green
coloring matter in it which we call
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chlorophyll and which is able on this
account to absorb cnergy from the
sun. You see green plants microsco-
pic unicellular plants living in the
ocean are both in a solution contain-
ing all of the mineral constituents
which they need for their food and
they also are exposed to sunlight
whose energy they absorb by means
of chlorophyll. It is, therefore, some-
what advantageous for them to re-
main small and unicellular and not
to divide into cells and then keep
those cells in groups because they
cannot then do as well—be surround-
ed on all sides by their nutriment
media and are exposed on all sides
to its sources of energy the sunlight,
but when terrestrial life began there
were conditions of difficulty and in
order to meet those conditions of dif-
ficulty it would be necessary in order
to be successful to develop means
adequate to meet those difficulties
and the needs of such life have been
the occasion—not the cause—have
heen the occasion for the develop-
ment of the structures nceded to meet
conditions of existence there.

Q—Some animal life have gone
from the earth to the sea, have they
not?

A—Yes, some complex animals
have gone back into the ocean,
whales and the seal, and a great
many of the water birds that spend a
considerable portion of their life on
the sea have gone back from the land.
Of that we are entirely confident on
abundant evidence.

Q—The whale (and I am diverting
just a little because of some other
matter that came up), the whale
suckles its young, does it not?

A—Yes.

OQ—And how is the whale classi-
fied?

A—The whale is a mammal,

Q—Will vou give us the definition
of mammal?

A—There again I hate to give defi-
nitions, but I can tell you some char-
acteristics of mammals.

Q—AIl right.

Mammals Described

A—Mammals, all of them, have hair
~—either developed or rudimentary—
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on some part of their body. The pos-
session of hair is a mammalian char-
acteristic, hair not being known out-
side the group of mammals. The lit-
tle hair-like feathers of birds are true
feathers and not hair., They differ
fundamentally in their structure from
hair, and mammals also suckle their
young. The mammals all have a ver-
tebra column—a backbone; they all
have two pairs of limbs unless they
have secondarily lost those through
adaptation to conditions of life. The
fore limbs and hind limbs—those
limbs always have a shoulder or hip
girdle. The bone in the trunk at-
tached to a linear series of hones,
running out in the arm or leg, finally
coming to a group of transversally
arranged bones in the wrist or ankle,
succeeded again by almost uniformly
—1 think—in the mammals except
through degeneration—five digits and
that is a rather—there are other se-
ries of characteristics, but the mam-
malian eyes have certain characteris-
tics and different glands in connec-
tion with the body and I might, if I
stopped to think up my lesson, tell
you fifty points that are character-
istic of the order of the mammals in
distinction from other organisms.

Q—Now in the classification of the
scientist-zoologist, where does man
come? .

A—He is classed among the_ pri-
mates. Man is not a very highly
evolved animal in his body. He isn’t
as highly specialized as a great many
organisms. His hand, for example, is a
very generalized structure, nowhere
near as much specialized as the
hand of a bird, but he clearly be-
longs among the mammals. A
group well up, I think, toward
what we could call the well elab-
orated members of that group physi-
cally.

Q—You might tell us just what
you mean by primate, for the bene-
fit of us lawyers?

A—Well, I think because the
group has been regarded as includ-
ing man, the group has been given
the primacy, I suppose that some
of the insects, if they were suffici-
ently intelligent, might question
that, but we do not question it.
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The primates mean that order of
organisms which include the le-
murs, the talled monkeys of this
uemiSpuETC, the tailless ulouneys,
the ape and baboon and so on of the
eastern hemisphere and man and
also quite a large number of forms
of whose—of whom we have a sat-
isfactory fossil record which we
may class as apes or may class as
men. It is a little hard to say, it
is a little hard work to say over
half a dozen or so forms about
which there can be legitimate dif-
ferences of opinion as to where
they should be classified, whether
as man or as ape.

The Court—Col. Darrow, will
this extend very much further? It
has been a pretty hard day for me.

Mr. Darrow—(After conferring
with Gen. Stewart). I might ask
three or four more questions for
the benefit of counsel.

Q—Will you give us some of the
evidences of the evolution of man
from a lower organism?

Evidences of Evolution.

A—The great fundamental series,
and I use that word in the plural—
of evidences, and there are far more
than one series—are found not in
man himself, but in the whole or-
ganic world. The whole plan of
evolution indicated so clearly
throughout the whole realm of or-
ganic life paralleling as it does the
whole plan of evolution seen so
clearly in the universe as a whole
makes a tremendous probability in
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favor of the evolution of man. When
then we find just such differences
among species and different varie-
ties of men as we find among ani-
mals and when we find what we
may fairly call the more lowly
genera, species and varieties of hu-
man kind appearing earlier in the
geological series just as do the sim-
pler animals, among the lower
forms appearing in the lower rocks,
that inherent compulsion toward
belief in evolution which is found
in all of the universe is tremend-
ously reinforced for man. The
series is so convincing that I think
it would bhe pnhrp]v imnassible for
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any normal human belng who was
conversant with the phenomena to
have even for a moment the least
doubt even for the fact of evolution,
but he might have tremendous
doubt as to the truth of any hypo-
thesis—as to the methods of the
evolution which this or that or the
other man—even great men of
science—might bring up.

Q—And you say that evolution
as you speak of it means including
man.

A—Surely.

The Policeman—Now, folks, to-
morrow we will continue this trial
and there is not going to be any-
body let in here only to be seated,
not going to have any standing
room at all, they can go on the out-
side Where they can hear what is
going on here right on the lawn,

The Court—We will adjourn until
9 o’clock tomorrow morning.
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CHAPTER V.

FIFTH DAY’S PROCEEDINGS—THURSDAY,
JULY 16, 1925.

Court met pursuant to adjourn-
ment.

Present as before.

‘Whereupon:

Court—(Raps for order.) Every-
body stand up. Dr. Allen, whose
name has been—who has been named
by the pastors’ association to open
the court this morning.

Dr. Allen—(Dr. J. A. Allen, pastor,
Glensley Avenue Church of Christ,
Nashville, Tenn.)—“Our Father who
art in Heaven, hallowed be Thy
name. We thank Thee for thy bless-
ings upon us all, and for Thy watch,
care and protection over us; we pray
Thy blessings upon the deliberations
of this court, to the end that Thy
Word may be vindicated, and that
Thy truth may be spread in the
earth. We pray Thee to bless and to
guide all to Thy Name’s honor and
glory, to the accomplishment of good
in the name of Jesus. Amen.

Court—Open court, Mr. Sheriff.

_Bailiff —Oyez, oyez, this honorable
circuit court is now open, pursuant
to adjournment. Sit down.

Court—Are there any preliminary
matters this morning?

Mr. Hays—If your honor please, we
are prepared to make our motion on
the admissibility of the evidence.

Mr. Darrow—Well, I wanted to ask
ene or two more questions.

Court—That’s a big question. I
thought, perhaps, there might be
some preliminary matters to get out
of the way.

Mr. Darrow—I want to ask just two
or“@hree more questions of Dr. Met-
calf.

Court—Is any of the jury in the
courtroom? If so, let them retire.

(Dr. Metcalf takes the witness
stand.)

Questions by Mr. Darrow

Q—Doctor, will you please give us,
rather briefly, any other evidence of
evolution. The evolution of man.

Gen. Stewart—We want to confine
this, so far as the record is con-
cerned. This is done for the purpose
of making a record for the supreme
court if the defendant should appeal
—in order that the defendant may
have the benefit of this evidence. It
is the insistence of the state that no
theory of evolution is competent for
the record, before the jury or any-
body else, except that theory that
teaches that man descended from a
lower order of animals. This gentle-
man (Dr. Metcalf) said yesterday, in
a very fair statement, that there were
different theories, some true, some
perhaps not true, and so forth, but to
that particular theory, about which
the act itself speaks we want this in-
quiry confined.

Court—Well, of course, this evi-
dence is going in the record so that
in the event the case goes up to the
appellate court, they may see what
the character and nature of the evi-
dence was that was excluded, if it is
excluded, from the jury, so I am in-
clined to let them get the full testi-
mony of this witness in the record.
Of course, I may put some limitations
on the number of witnesses that go
on the stand if I conclude this evi-
dence is not admissible then I will
let you proceed.

Gen. Stewart-—Now, your honor,
we prefer to proceed in the regular
order. et L]

Court—Yes.

Gen, Stewart—The jury was dis-
missed yesterday for the purpose of
asking these questions.

Court—Yes.

Gen. Stewart—And in order that
the court might ascertain if this tes-
timony, in the mind of the court, was
admissible. Now, your honor, must
we spend the morning here—

Court—No, not the morning, 1
think.
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Gen. Stewart—In determining this
—whether or not the evidence is ad-
missible. All this is supposed to do is
to get before the court just what the
evidence is and then, your honor will
pass upon it. And if your honor
holds it competent, the jury will be
brought back, and this man will pro-
ceed to testify, and if it isn’t compe-
tent— t

. Court—Let me see what the ques-
tion was.

Gen. Stewart—I say if it isn’t com-
petent, now is that we ought to get
at once to the issues and let the court
pass on the proposition of whether
or not it is admissible.

Court—Your plan is, if I was to
exclude the evidence, you would
want this witness back and have him
re-examined.

Gen, Stewart—Yes, sir, that is our
procedure, your honor, always as I
understand it.

Court—There was a mix-up here
by some kind of an agreement or
suggestion yesterday.

Gen. Stewart—That was with the
suggestion and understanding as I
had it that Mr. Darrow would put be-
fore the court sufficient of this evi-
dence to let the court and attorneys
on the other side intelligibly under-
stand just what he insisted upon.

Mr. Darrow—I don’t think we need
lose any time—if counsel says the
understanding is if the court sus-
tains this objection, we may call them
back to prove what they would say.
_Idwas proceeding upon a different
idea.

Court—I thought if T excluded the
evidence, you would put this evi-
dence in; then if I excluded the evi-
dence it would all be in the record,
and that would be final so far as this
proof is concerned.

Gen. Stewart—No, I didn’t so un-
derstand it.

Metcalf Called from Stand.

Court—Then, all right. You may
stand aside, Dr. Metcalf.

Mr. Darrow—I am inclined to think
that is the best way.

Court—We just didn’t understand
each other, That’s all. I didn’t know
the witness was to be called back in

:
\
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the event the evidence is excluded.

Gen. Stewart—Will you gentlemen
just state what you expect to show
and let us make our exception?

Mr. Darrow—I don’t think we need
to do that because we have asked him
questions and they are objected to,
and after the court passes upon it
and the court excludes it, then we
will say what we expect to show.

Gen, Stewart—Well, knowing just
what is before the court—(confers
with Darrow in undertone).

Mr. Darrow—We expect to show

by men of science and learning—both
scientists and real scholars of the
Bible—men who know what they are
talking about—who have made some
investigation—expect to show first
what evolution is, and, secondly, that
any interpretation of the Bible that
intelligent men could possibly make
is not in conflict with any story of
creation, while the Bible, in many
ways, is in conflict with every known
science, and there isn’t a human be-
ing on earth believes it literally. We
expect to show that it isn’t in conflict
with the theory of evolution. We
expect to show what evolution is, and
the interpretation of the Bible that
prevails with men of intelligence
who have studied it. This is an evo-
lutionist who has shown amply that
he knows his subject and is compe-
tent to speak, and we insist that a
jury cannot decide this important
question which means the final bat-
tle ground between science and reli-
gion—according to our friend here—
without knowing both what evolution
is and the interpretation of the story
of creation. And Mr. Hays is pre-
pared with authorities on that sub-
ject.
! Court—Now I have a great regard
for the opinion of great lawyers, gen-
tlemen, but I have—if I had an opin-
ion of the courts of last resort, I have
greater regard for them than I do .the
words of any lawyer on either side. -
That is my remarks for the record.

Mr. Hays—But I intend to support
my argument with authorities, your
honor. X .

Gen. Stewart—Of course, in this
matter, the rules of procedure are the
same as you made the other day, and
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the state has the opening and closing.

Mr. Hays—I am not sure of that.
Not because your statement of pro-
cedure may be wrong, but you wil!
perhaps remember that we had an
agreement that we might make a mo-
tion to receive this scientific testi-
mony, and I didn’t understand—

Gen, Stewart—That agreement was
withdrawn.

Mr. Hays—Let me finish, will you?
We did not for a moment, suppose
that you had any idea in your minds
by changing the procedure you would
have the opening and closing, there-
by taking advantage of us in that
wayv, and, therefore. we insist, as a
matter of good faith, we should be
permitted to argue this matter,

Lawyers Argue Over Agreement

Gen. Stewart—That, of course—the
agreement was mutually withdrawn
because we found—

Mr. Hays—Pardon me, we never
withdrew the agreement.

Mr. Malone—I was a party to it,
and it was not mutually withdrawn.

The Court—I won’t stand for any
discussion between you gentlemen
addressing yourselves to each other.
You must address yourselves to the
court. Let me hear the attorney-
general’s statement, and then 1 will
hear you.

Gen. Stewart—This was to be
brought up in the regular and usual
way by objection made when the
witness went on the stand. Now out
of perhaps being overzealous to ac-
commodate these gentlemen, I said to
them on last Friday, I would take
this up out of order—that is, on Mon-
day, we would discuss this proposi-
tion as to whether the evidence of
these witnesses would be competent,
and upon reflection I found that that
could not be done, and Mr. Malone
and Mr. Neal and myself agreed that
that was right, and that the matter
would simply come up in its regular
order. Later in the day—an hour
later—Mr. Neal came to me and said
that other counsel did not agree to
that and I told him T felt it was an
agreement that should stand, but, re-
gardless of that—it doesn’t make any
difference about an agreement—it is
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a matter of procedure, and the record
can not properly be made up, except
in this way—we cannot make up a
moot record—we cannot requlre the
judge to give us an advisory opinion
in advance—

Mr. Hays—Before the attorney-
general starts to make his argument
I wish to be heard on the question of
the stipulation.

Court—Are you through with your
statement, general?

Gen. Stewart—I was just fixing to
make a motion to exclude this evi-
dence.

Court—Then, I will hear your mo-
tion.

Gen. Stewart—By the way, I want
to reduce this to writing.

Court—Do you want to do it now?

Gen. Stewart—Well, we can file
this at noon.

Mr. Malone—May I suggest, before
you pass upon this motion, that you
hear—

Court—Oh, I will hear you, Colo-
nel, but I cannot hear more than one
at a time,

Mr. Malone—I don’t want you to
hear more than one at a time, your
honor,

Jourt—Well, I think—go ahead,
judge.

State Moves to Exclude Evidence-

Gen. Stewart—The state moves to
exclude the testimony of the scien-
tists by which the counsel for the de-
fendant claim that they may be able
to show that there is no conflict be-
tween science and religion, or in
question, and the story of divine cre-
ation of man, on the grounds that un-
der the wording of the act and inter-
‘pretation of the act, which we insist
interprets itself, this evidence Would
be entirely mcompetent

The act states that should be un-
lawful, that this theory that denies the
divine story of creation, and to teach
instead thereof that man descended
from a lower order of animals, with
that expression, and they have ad-
mitted that Mr. Scopes taught that
man descended from a lower order of
animals, the act under what we insist
is a proper construction thereof,
would preclude any evidence from
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any scientist, any expert, or any per-
son, that there is no conflict between
the story of divine creation, as taught
in the Bible, and proof that a teacher
tells his scholars that man descended
from a lower order of animals.

The act says that they shall not
teach that man descended from a
lower order of animals according to
our construction, and for these rea-
sons this testimony would be incom-
petent.

In other words, the act does say
that it shall be a violation of the law
to teach such a theory, and, therefore,
they cannot come in here and try to
prove that what is the law is not the
law. That would be the effect of it.

The Court—That is your motion,
general?

Gen. Stewart—That is part of it,
your honor.

The Court—Be careful not to get
any argument into it.

Gen. Stewart—No, sir.

Another thing, your honor, is that
this testimony undertakes to present
to the jury the opinion of certain
men who claim to be expert on this
question of evolution, to give to the
jury their opinion, when we insist
that is the only issue now left to the
jury to determine. There is no de-
fense presented here or undertaken
to be presented except by these sci-
entific witnesses.

We have proved and have admitted
yesterday—

The Court—Wait a minute, Gener-
al, you are getting into argument.

Gen. Stewart—No, sir; I am not.

The Court—You say if you prove
and they admit it would not be any
part of your motion.

Gen. Stewart—VYes, sir; it is part of
the motion, your honor, to show that
there is no issue left except the issue
as to whether or not this conflicts
with the Bible.

The Court—I think you are making
an argument.

Mr. Malone—I am sure he is, your
honor,

Gen. Stewart—Now, then, we in-
sist, if the court please, this is incom-

petent, because it invades the pro-

vince of the court and the jury. Itis
not material to the issue here. It
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cannot be material to the issues. It
is for the jury to say whether or not
this conflicts, and that is an invasion
of their rights, and of the right of the
court. I think those are the true
principal questions that I want to
raise by this motion, that the act
does prohibit it. And that under the
rules of evidence it is an invasion of
the province of the jury and the
court.

Mr. Malone—Your honor, I would
like to be heard very briefly, about
the stipulation. There is no agree-
ment between attorney-general, Dr.
?’eal and myself. It is question of
act.

Malone Reminds Court of Promise

Your honor will remember that for
the convenience of our witnesses,
and for the convenience of witnesses
your honor agreed that this matter
would be taken out of the usual or-
der, and it was to have been heard
on Monday last, and we worked over
the week-end and were prepared to
be heard on Monday last. But the
vicissitudes of the trial interfered
with it. On Sunday Gen. Stewart
came to our house.

Gen. Stewart—On Saturday.

Mr. Darrow—He doesn’t go on Sun-
day.

Mr. Malone—And saw—

Mr. Darrow—Wouldn’t expect to
find you there on Sunday, Mr. Ma-
lone?

Mr. Malone—No, I probably would
not be there on Sunday, but I was at
this time. Came out to see Judge
Neal and myself, and for a personal
reason stated that it would be better
as a matter of public policy to revert
to the original order. I didn’t think
it necessary and the General will
probably not consider it necessary to
state the reason in addition, but
Judge Neal and I were sympathetic to -
his point of view, and then we went
into the house-—of course, we have
other counsel, and the father of our
house is Mr. Darrow.

Darrow Grandfather
Mr. Darrow-—Grandfather.
Mr. Malone—And then we sat down
and conferred on this matter. And it
was determined that we should not



FIFTH DAY’'S PROCEEDINGS

go back to the regular order. But
as we had considered the questions
and given our time in the law li-
brary in the preparation of cases,
briefs and citations, we should stand
by the stipulation that was made.

Now, your honor, we were labor-
ing under a delusion that when a
stipulation was entered into in open
court, in the presence of the court
and the court thereafter set a time
for hearing upon it, it was a binding
stipulation. We afterwards found out
it was the custom in Tennessee that
a stipulation should be in writing.
We had no idea that the stipulation
should be in writing. When we found
we had no legal rights, when the
the prosecution decided to change its
mind again, we did not insist upon
the stipulation.

We wish to be fair and we wish to
act as lawyers, when we are in Ten-
nessee to act like the people of Ten-
nessee, and when in Tennessee we
are bound to know the theory of law,
though not a question of fact, it is
the theory of your state. We have
the right, if we had argued on Mon-
day, according to our ethical stipula-
tion, to open and close this argument.

Gen. Stewart—What right? To open
and close it?

Mr. Malone—It was our motion.

Gen. Stewart—For what?

Mr. Malone—Our motion that this
evidence be heard. You objected to
it.

Gen. Stewart—No, there was no
objection, This was all just friendly
conjecture.

Mr. Malone—After all, it is for the
court to decide. We believe there is
an ethical situation here. We have
not insisted upon it, because we have
been technically barred.

Gen. Stewart—I don’t want them to
feel that they have been technically
barred. I feel this way about a mat-
ter of that sort. They don’t need a
stipulation of the court to hold me in
line. A stipulation is a stipulation,
with me wherever it is made. I think
they should take the same position
about it. Dr., Neal and Mr. Malone
agreed—

Mr. Malone—We agreed there was
merit in your contention.
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Gen. Stewart—You agreed, and™]
came to your house to see you, and’
saw Dr, Neal.

Mr. Malone—What happened imme-
diately after, when we went into con-
ference? Dr. Neal went into—

Gen. Stewart—It seems to resolve
itself into the question of who is in
authority.

Mr. Malone—We know who is in
authority. Mr. Darrow is in author-
ity.

Gen. Stewart—You should have
called him in conference when we
went three miles out there to see you.

Mr. Malone—We came back three
miles to tell you the truth.

(Laughter in the court room.)

Mr. Hays—General, we are visitors;
why not let us go ahead?

The Court—As the court sees it,
there is not much at issue.

Mr. Malone—Excepting the open-
ing and closing, your honor.

The Court—It is immaterial, when
you address this court, whether you
open or close, no jury being present,
the court seeking light and truth, and
whether you speak in the beginning,
or speak in the middle or at the back
end, does not make any difference to
me. [ will hear you just as patiently
and give what you say the same con-
sideration.

I would not have counsel from for-
eign states feel that they have been
taken advantage of. As I understood
the stipulation a few days ago, for
the convenience of counsel for the
defendant, there was some negotia-
tions that this question be raised
without them bringing their wit-
nesses to Tennessee, or some reason
that was consummated. The court
could only have acquiesced in it, no
objection to it. Since it has been
called off the court has no further
concern as to that, This motion hav-
ing been made by the state’s counsel,
1o exclude this testimony, the court
feels, under the rule of procedure in
Tennessee, that the state is entitled to
open and close. I do not see that
that gives any advantage to either
party myself, because I shall hear
both sides alike.

To which ruling defendant duly
excepts.
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* Gen. Stewart—Mr. Bryan, Jr., will
present the opening.
The Court—I will hear you, Col.
Bryan?

Bryan’s Son Pleads Against Expert
Testimony

Mr. Bryan—If the court please.

The attorney-general has requested
me on this discussion to divide the
time on the expert testimony. It is,
I think, apparent to all that we have
now reached the heart of this case,
upon your honor’s ruling, as to
whether this expert testimony will
be admitted largely determines the
question of whether this trial from
now on, will be an orderly effort to
try the case upon the issues, raised
by the indictment and by the plea or
whether it will degenerate into a joint
debate upon the merits or demerits
of somcone’s views upon evolution.

Mr. Neal-—We are very anxious to
hear every word. Can you speak a
little louder?

Mr. Bryan—This expert evidence
is being offered for the avowed pur-
pose of showing that the theory of
evolution as understood by the wit-
ness, offering the testimony does not
contradict the Biblical account of
creation, as understood by the wit-
ness. All of which, the state con-
tends, is wholly immaterial, incom-
petent and inadmissible for many
reasons since the beginning of time,
at least since the beginning of time,
since we have had courts and juries
and experts to testify, this particular
class of testimony has been regarded
of all testimony the weakest and
most capable of abuse and the most
dangerous.

No Way to Get Experf for Perjury

If a man testifies as to a fact his
testimony may be met, or contra-
dicted by other facts. If he testifies
falsely, he can be punished for per-
jury. But if a man gives a false
opinion there is no way that you
can contradict him. There is no
way he can be punished. There has
scarcely been a trial in recent years
where the material issues have been
testified to by experts, but that the
public has again been convinced of
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the utter futility of that testimony.

The Court—Mr. Bryan, I am sure
everyone is anxious to hear every
word you say. Will you speak a lit-
tle louder?

Mr. Bryan—I will try to speak a
little louder, yes. I have heard a
good many harsh things, said
about experts. I believe it was my
good friend, Mr. Darrow, who, in
the Loeb trial characterized one of
the experts there used, as a purveyor
of perjury. He was probably justi-
fied in so characterizing him. But
it is a fact, I have not been able in
the examination of the books to find
any statement as strong as that—
but it is a fact, that the courts have
unfavorably regarded this sort of
evidence, and received it with ex-
treme caution, and investigated it
with every care. Our courts have
held that the testimony of expert
witnesses should be received with
caution and investigated with every
care.

This rule is stated in Jones on Evi-
dence, and in every work of author-
ity upon evdence. In Volume II,
page 374, it is well-stated as fol-
lows:

(Reading beginning with the
words, “It is the general disposition
of the courts to restrict the admis-
sion of expert testimony within the
strict bonds” to “is desired.”)

And the same authority goes on to
quote from remarks of Justice Early
in the case of Ferguson vs. Hubbell,
97 N. Y., 507, which refers to the
famous Tarduie case and early Eng-
lish cases upon this particular sub-
ject. Early said as follows:

“The rules admitting the opinions
of experts should not be unnecessar-
ily extended. Experience has shown
that it is much safer to confine the
testimony of witnesses to the facts
in all cases where that is practic-
able, and to leave the jury to exer-
cise their judgment and their experi-
ence upon the facts, proved. Where
witnesses testify to facts they may
be specially contradicted. If they
testify falsely they are liable to pun-
ishment for perjury, but they may
give false opinions without fear of
punishment. It is generally safer to
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take the judgment of unskilled jur-
ors than the opinions of hired and
generally hiased experts.”

Now, this rule has been repeatedly
recognized and followed by the
courts in this state. In the case of
Wilcox vs. State, 94, Tenn., at 112,
vour own supreme court speaking
in regard to this subject, held that
it was no error to charge the jury
as follows:

Expert Testimonyv Field of Specu-
lation

“While expert testimony is some-
times the only means of., or the best
way to reach the truth, yet it is
largely a field of speculation be-
sought with pitfalls and uncertain-
ties, and requires patient and in-
telligent investigation to reach the
truth.”

The same rule is stated and fol-
lowed in Persons vs. State, 6 Pickle,
291, and Adkins vs. State, 119 Tenn.,
at 458. The following quotations, if
the conrt please, on this voint, are
taken from corpus juris, Volume 22,
page 498, and following, and are
merely the expressions of oninions
that have received such widespread
recognition and have been followed
and cited until they have become
axioms of the law.

Experts Endanger Case.

“The danger involved in receiving
the opinion of the witness is that the
jury may substitute such an opinion
for their own. But courts will not
require the parties to encounter this
‘danger unless necessity therefore ap-
pears. The jury should not be in-
fluenced by the opinion of anyone
who is not any more competent to
form one than they themselves are.
The wverdict should express the
jurors’ own independent conclusions
from the facts and circumstances in
evidence, and not be the echo of
witnesses, perhaps not unbiased.”

Of course, if the court please, I
do not mean to*argue that there are
not cases where it is absolutely
necessary to have opinions of ex-
perts, where the matters in issue are
of such a technical or involved na-
ture that expert opinion is the only
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way by which the truth as to facts:
may be arrived at. These exceptions "
will, no doubt, be fully argued to
vou by the counsel for the defense.
However, that may be, the courts
are unanimous in adhering to the
rule that expert testimony can be in-
troduced only under the stress of
necessity. In other words, the court
will seek the aid of opinion evidence
only where the issues involved or
facts are of such a complex nature
that the man of ordinary under-
standing is not competent or quali-
fied to form an opinion, but, if the
court please, even this exception is
limited by the rule of law to which
I shall refer later in my argument,
that prohibits in any event the in-
troduction of expert testimony upon
the very facts that the jury are to
pass upon.

The first test that the court should
apply to determine whether expert
testimony is admissible in any event,
is, whether the facts relevant to the
issues are such that they can be in-
troduced into evidence, and whether
the jury are compctent to draw a
reasonable inference therefrom-—not
necessarily the inference that the
court would draw, or that I would
draw, or that the expert would draw;
and are they competent to draw a
rcasonable inference of their own.
It is the rule supported by the weight
of authority, I think, in almost every
state of this Union that where all
relevant facts can be introduced in
evidence and the jury are competent
to draw their reasonable inferences,
therefrom, that opinion evidence may
not be received. This is the law in
the state of Tennessee.

In the case of Cumberland Tele-
phone and Telegraph company vs.
Dooley, 110 Tenn., page 109, it was
sought to introduce the opinion of a
witness as to whether or not a fire
could have been stopped and con-
trolled with the apparatus then and
there at hand; and, it was held that
such evidence was not properly a
subject of expert opinion, inasmuch
as every fact constituting an element
of the opinion of such witnesses was
capable of being presented to the
jury.
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Again, in the case of Nashville &
Chattanooga Railway vs. J. N. Car-
roll, 43 Tenn., 368, it was urged that
the court erred in refusing to allow
an expert to testify what was meant
by an obstruction. It was a railroad
accident case, and one of the allega-
tions was that the railroad had per-
mitted an obstruction to remain upcn
the tracks,-thus causing the wreck.
The obstruction being a hand-car,
I believe. The court held that there
was no error in excluding the evi-
dence of an expert as to what con-
stituted an obstruction saying:
“What is or is not an obstruction, is
a simple question of fact which
could be determined by the jury as
well as the expert.”

Now, what are the issues in this
case, if the court please? The in-
dictment simply charges that John
Scopes taught, in violation of law,
that man has descended from a lower
order of animals, and the state has
offered evidence tending to prove
that he did so teach. As a matter
of fact, this evidence has not been
controverted by the defendant.

There is no issue of fact raised by

evidence, the facts are agreed upon
both sides. Under this state of evi-
dence, if the court please, if this
were a civil case instead of a crim-
inal case, your honor would be com-
pelled to take the case from the
jury and find for the plaintiff. What
issue of fact is there left for the
experts to express an opinion upon?
There is no issue of fact upon which
expert testimony is either proper or
necessary. The only question in
this case is, whether or not the jury
believes that the admitted facts show
a violation of the law, and this, I
submit, is one of those mixed ques-
tions of law and fact to be deter-
mined by the jury under the proper
instruction of the court, and can
never be a proper subject of expert
testimony.

And now, if the court please, I
come to the limitation I adverted to
a moment ago; and that is, that opin-
ion evidence may not, under any
circumstances be received to de-
termine the fact in issue; in other
words, to invade the province of the
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jury. The rule is stated in 22 Corpus
Juris, 502, and the hundreds of cita-
tions supporting it as follows:

“As the opinion evidence rule
against admissability is to provide
against the mischief of the invasion
of the province of the jury, a court
should exclude the inference, con-
clusion or judgment of a witness as
to the ultimate fact in issue, and
this is true, even though the circum-
stances presented are such as might
warrant a relaxation of excluding
the opinion, but for this one cir-
cumstance.”

In other words, it matters not how

‘technical the subject, how involved

the issue may be, there is one place
where expert testimony may necver,
in any event, be received; and that is
where it is upon the very issue that
the jury is to determine, and that is
the situation in this case, if the court
please., This has always been the
law in Tennessee, as well as other
states.

The Court—What case do you
read from?

Mr. Bryan—I will read from the
case of Bruce vs. Beall, 99 Tennessee,
313. This was, if I remember rightly,
a case for personal injuries received
in the fall of an elevator, and one of
the questions at issue was whether
the defendant had been negligent in
permitting the cables to be used for
a certain period of time, and the
court excluded certain questions
asked the expert as to whether or
not the use for that length of time
was safe or not. The court used
this language: .

“While the general rule is that wit-
nesses must speak the facts, yet,
upon questions of skill and science,
experts are competent to give their
opinions in evidence, but they will
not be permitted to state their opin-
ion upon any point the jury has to
decide. Deductions from facts be-
long to the jury, and when the ex-
amination extends so far as to sub-
stitute the opinion of the witness
upon the very issue in controversy,
for that of the jury, the province of
that tribunal is unwarrantedly invad-
ed. We think it is clear that in no case
can the witness be allowed to give
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an opinion upon the very issue in-
volved, a danger from this would be
to substitute the opinion of the ex-
perts for that of the jury themselves,
whose duty it is to find the facts and
whose verdict in only an expression
of their deductions from the facts.”

This case also cites the case of
Gibson vs. Gibson in 9, Yeager, 329,
which is one of the early cases, and
which is to the same effect.

And again, in the case of Cumber-
land Telephone and Telegraph Com-
pany vs. Mill Company, 109 Tennes-
see, 381, the court said it is an ac-
cepted rule that while experts may
testify as to what, in their opinion,
may or may not have been the cause
of a given result or condition, it is
not permissible for them to give their
opinion as to the only fact that the
jury was organized to determine, the
question now under consideration
required the witness to enter the
domain of the jury and to pass upon
one of the ultimate propositions in-
hering in the verdict.:

Precedents Are Cited.

Now, this same position, if the
court please, has been followed in
the case of Cumberland Telephone
and Telegraph Company vs. Mill
Company—the one I have just cited,
in Railroad Company vs. Brangee,
which is a_strong case, 114 Tennes-
see, 35, and in Kirkpatrick vs. Kirk-
patrlck 1 Tennessee Cases, at 257;
Owen vs. Jackson, 1 Appealed Cases,
413, where the court stated:

“Upon the facts to be determined
by the jury no witness, expert or
nonexpert, should be asked his con-
clusion upon any material fact that
is to be passed upon by the jury.”

In the case of Memphis Street Rail-
way vs. Hicks, 1 Cates, File 13, it is
said: “It is not permissable to ask
a w1tness, expert or otherwise, his
opinion upon issues which are to be
determined by the jury. It is proper
to propound to a witness a questlon
that calls for an expression of opin-
ion as to any point that the jury
will, of necessity, have to determine.”

Now, if the court please, as the
state sees this case, the only issue
this jury has to pass upon is whether
or not what John Scopes taught is a
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violation of the law. That is the
issue, and it is the only issue that the
jury is to pass upon, and we main-
tain that this cannot be the subject
of expert testimony. To permit an
expert to testify upon this issue
would be to substantiate trial by ex-
perts for trial by jury, and to an-
nounce to the world your honor’s
belief that this jury is too stupid to
determine a simple questlon of fact.
Admission of this testimony would
be followed and, in our opinion, it
would be reversible error. I, there-
fore, respectfully urge your honor
to sustain the objection of the state
to the introduction of this testimony.

The Court—Be at ease for two or
three minutes.

(After a recess of fifteen minutes
the hearing of this case was re-
sumed.)

The Court—We have some lawyers
in the case who, at times, indulge in
a lot of wit. I do not know who is
going to argue the case, and I do not
know whether they are going to dis-
play their wit or not, but if they do,
I don’t want any manifestations in
the courtroom, for two reasons:
The first reason is that it is im-
proper; the second reason is that
this floor of the courthouse building
is heavily burdened with weight.
I do not want to alarm you; I do not
know myself, for I am not a me-
chanic, but I do know that the floor
is heav1ly weighted and the least
vibration might cause something to
happen, and applause might start
trouble.

Mr. Hays—If your honor please, I
am rather embarrassed by your al-
lusion that there will be such thun-
derous applause that the building
might come down.

The Court—I believe the other vi-
brations won’t cause it, I will say
to you lawyers, gentlemen, that this
is, of course a big question. I don’t
want any lawyer to feel that he has
to be in a hurry. Take your time.
Of course, I do not want you to oc-
cupy unreasonable time, but I want
the information.

Hays is Astounded.

Mr. Hays—If your honor please, I

am learning every day more about
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the procedure in the state of Tennes-
see. First, our opponents object to
the jury hearing the law; now, they
are objecting to the jury hearing the
facts. The jury is to pass on ques-
tions that are agitated not only in
this country, but, I dare say, in the
whole world. There is one proposi-
tion made by the opposition, which I
believe is unusual; that is, the in-
sistence by the prosecution of trying
the case for the defense; for they

ava AT $3 2wy My
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are coniinuauy teuing your honor
their theory in this case. And, when
we have tried to present our theory
of this case, they have objected. The
learned attorney-general started his
argument this morning by saying, we
admit Mr. Scopes taught something
contrary to the law, while we admit
that Mr. Scopes taught what the wit-
nesses said that he did, but as to
whether that is contrary to the the-
ory of the Bible should be a matter
of evidence. Possibly the prosecu-

tion are without evidence., There are

other rather unusual propositions of
law I have heard this morning and
I think they are based on possible
differences in fact. One thing ap-
peals to me in this case; that is, that
my mind is so constituted that while
I concede all the law the other side
presents, I cannot see how it is in
point. I concede anything Mr. Bryan
said on that subject, yet it does not
bear on the questions before us.
Certainly no court has ever held it
to be dangerous to admit the opin-
ions of scientific men in testimony.
Jurors cannot pass upon debatable
scientific questions without hearing
the facts from men who know. Is
there anything in Anglo-Saxon law
that insists that the determination of
either court or jury must be made in
ignorance? Somebody once said that
God has bountifully provided expert
witnesses on both sides of every case.
But, in this case, I believe all our
expert witnesses, all the scientists
in the country are only on one side
of the question; and they are not
here, your honor, to give opinions;
they are here to state facts. For in-
stance, in Mr. Bryan’s Tennessee
case, where it was concluded that an
expert could not give an opinion as
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to whether the fall of an elevator
was caused by negligence. Of
course, he could not. Even I, com-
ing from New York, would know
that. But an expert could state the
facts with reference to the control
of a hydraulic elevator. On that
point, the expert did not give only
opinion evidence. Experts state
facts, but, of course, so far as the
weight of their authority is con-
cerned, we want to point to your
honor that not a single expert in this
case is a paid expert, and every
scientist who comes here comes in
the interest of science, with no
promise of compensation, Which
leads me to be sure we can warrant
theirs being impartial testimony."

With respect to the remark made
by Gen. McKenzie the other day,
when he said that any Tennessee
school boy of 16 should understand
this law, I wish to say, that if that is
so, they forget it by the time they
get to the age of Atty.-Gen. Stewart,
and do not again acquire it by the
time they reach the charming age of
Gen. McKenzie.

Now, as to evolution, does your
honor know what evolution is? Does
anybody know? The title of the
act refers to evolution in the schools,
but when that is done, you do not
know what evolution is. I suppose
ultimately, the jury, because under
your constitution they are the judges,
ultimately, of the law as well as the
facts, and they will have to pass on
the evidence, and that is a question
that has been observed by scientific
men for at least two centuries.

I have in my hand a part of a
proof of the book by Dr. Newman,
whom your honor, I hope, will have
an opportunity to hear. I hope your
honor will not give up the opportun-
ity to hear him.

Two Darwinisms.

Dr. Newman says:

“The secret of the difficulty lies in
the fact that there are two Darwin-
isms, the popular one and the tech-
nic one. The layman uses the term
Darwinism as a synonym of evolu-
tion in the broadest sense; the evo-
lutionist never uses the word in this
sense, but always uses it as a
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synonym for natural selection, one
of Darwin’s chief theories. The gen-

eral principle of evolution has noth-
ing to do with natural selection. The
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latter might be totally discredited
without in the least shaking the
validity of the principle.
situation is not at all understood by
the antievolutionists, who believe
that Darwinism (the principle of
evolution) is inextricably bound up
with Darwinism (the theory of nat-
ural selection). '

Well, there is a short statement,
but of course, it is a comprehensive
statement and your honor would want

tha fante tn chaw nw avnarte hnow
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the scientists came to their opinion,
and if your honor says that opinion
evidence cannot be introduced, at
least evidence of the facts may be
introduced, so you gentlemen can
determine the facts, and then draw
your opinion as to what this statute
means. Any boy of sixteen can
understand this law, you say, why
any boy of sixteen, without special
study doesn’t even understand the
term “lower order of animals” and
neither does the prosecution. Their
theory seemed to be at the beginning
that Prof. Scopes taught and that
evolution teaches that man has de-
scended from a monkey. If Prof.
Scopes taught that, he would not be
violating this law. Now, you will
need evidence to prove that that is
a fact, because the orders of animals
were classified by Linnaeus about
200 years ago, which was an arti-
ficial classification. In the first
order—the primate order, was man,
monkeys, apes and lemurs. That is
the first order. To prove that man
was descended from a monkey would
not prove that man was descended
from a lower order of animals, be-
cause they are all in the same order
of animals—the first order—and that
is the use of the term “order of
animals” by zoologists and I sup-
pose we have got to interpret this
term according to its usual use and
so even if Prof. Scopes taught what
the prosecution thinks, even then ac-
cording to our theory, they would
not prove that Scopes taught that
man descended from a lower order

But this’
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of animals. They might say that
man came from a different genus but
not a lower order of animals. Per-
haps that is new to you, gentlemen,
and I confess it was new to me and
yet these men had the audacity to
come into court and ask the court
to pass upon these questions without
offering any evidence. What are the
questions of fact in this case? Be-
fore I get to that I should like to
read to your honor this quotation
from 22 Corpus Juris, page 165. I
don’t think I need cite the author-
ities, because it is almost hornbook
law.

The Court—Will
the memorandum?

Mr. Hays—Yes, sir.

Mr. Hays (Reading)—*“It is no ob-
jection to the admissibility to a
party’s testimony that is competent
only on his theory of the case; he
has a right to have the case submit-
ted to the jury on his theory if there
is any testimony to support it.”

Hays Says Prosecution Wants One
Side Only

‘When these gentlemen tell your
honor what their theory of the case
is, and then say, “the defense should
put in no evidence because this is
our theory” they immediately sug-
gest to your honor that you should
hear one side of the case only. Your
honor may know of the occasion
some time ago when a man argued a
question for the plaintiff before a
judge who had a very Irish wit and
after he had finished the judge
turned to the defendant and said, “I
don’t care to hear anything from the
defendant, to hear both sides has a
tendency to confuse the court”
(Laughter in the courtroom). These
people cannot bind us by their the-
ory of what our case is, Now then
we start at the beginning with a
very simple proposition of evidence.

The Court—Have you a paper-
weight there?

Mr. Hays—I have lots of them,
your honor. Where did they get the
idea that in a court of law evidence
is not admissible to elucidate and
explain what it is about? Is the
court and jury to pass on a question
without knowing what these ques-

you furnish me
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tions involve, particularly when they
are scientific questions? Apparently
the gentlemen of Tennessee believe
that testimony in a law court has
only to do with direct evidence-—
that nothing is relevant that is in-
direct and introduced for the pur-
pose of explanation or elucidation.
Of course, your honor knows that
isn’t the law—that under the law
anything is relevant that tends to
throw light on the subject and par-
ticularly in a case like this, where
such great elucidation is necessary.
What are the questions of fact? A
man is quilty of a violation of the
law if he teaches any theory dif-
ferent from the theory taught in the
Bible. Has the judge a right to
know what the Bible is? Does that
law say that anything is contrary to
the Bible that does not interpret the
Bible literally—every word inter-
preted literally? Oh, no, the law says
that he must teach a theory that de-
nies the story as stated in the Bible.
Are we able to say what is stated
in the Bible? Or is it a matter
of words interpreted literally? Is
your honor going to put into that
statute any theory contrary to crea-
tion as stated in the Bible with the
words “literally interpreted word by
word” because if you are the statute
doesn’t say so. Are we entitled to
show what the Bible is? Are we
entitled to show its meaning? Are
yvg entitled to show what evolution
is
Entitled to Show What Evolution Is
We are entitled to show that, if
for no other reason than to deter-
mine whether the title is germane to
the act. Are we entitled to show
that the development of man from a
cell does not make him a lower
order of animals? I know that every
human being develops from a cell
in the very beginning of life. I know
that in the womb of the mother the
very first thing is a cell and that cell
grows and it subdivides and it grows
into a human being and a human
being is born. Does that statement,
as the boy stated on the stand, that
he was taught that man comes from
a cell—is that a theory that man
descended from a lower order of
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animals? I don’t know and I dare
say your honor has some doubt
about it. Are we entitled to find out
whether it is or not in presenting
this case to the jury? Further than
that, how well substantiated is the
doctrine of evolution? 1 presented
your honor in opening this case,
with what I conceive to be a paral-
lel statute and a great many people -
smiled. You remember my supposed
statute concerning the Copernican
theory and my friend, the attorney-
general proposed another statute
concerning the rights of teachers. I
would like to say the only difference
between the attorney-general and
myself is that I believe such statutes
are unconstitutional—I believe his
was unconstitutional, as well as my
own and this. The only difference
between the parallel 1 proposed and
the law we are discussing, humorous
as my parallel may have been—is
that the Copernican theory is ac-
cepted by everybody today—we
know the earth and the planets re-
volve about the sun. Now, I claim,
and it is the contention of the de-
fense these things we are showing
are just as legitimate facts, just as
well substantiated as the Copernican
theory -and if that is so, your honor,
then we say at the very beginning
that this law is an unreasonable re-
straint on the liberty of the citizens
and is not within the police power of
the state. Apparently, my opponents
have the idea that just as long as
the question is one of law for the
court, then no evidence is required.
There was never anything further
from the truth, They had apparently
the idea that the court takes judicial
knowledge of a subject, such as mat-
ters of science, and that then no
evidence need be introduced. If
your honor is interested in my per-
sonal opinion I should like to say
if on no other ground even though
your honor thinks these are ques-
tions of law and even if the court be-
lieves that the court takes judicial
knowledge—if on no other ground,
this testimony would be admissible,
in order to inform the court, because
the court must be informed as to
what the issues are and what these
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things mean. In Jones’ Commentary
on Evidence, Vol. 1, page 26—and
vour honor will realize that this is
no reflection on the court—that the
author said:

“Courts should observe the ut-
most caution to avoid assuming
knowledge of natural facts and laws
_ that are beyond the scope of com-

mon, positive knowledge.”

And, in Dumphrey vs. St. Joseph
Stock Yards company, 118 Mo., App.,
506, the court said:

“The mysteries of nature are so
manifold, deep and subtle, that the
finite man cannot indulge in dog-
matic- conclusions affecting them
without falling into error. Human
nature being microcosmic, is not
certainly known save in its promi-
nent outlines.”

Jones says further:

“It goes without saying that every
judge upon the bench would dis-
claim such an cncyclopedic knowl-
edge added to a phenomenal memory,
as would serve him on every appli-
cation that the court should take
judicial cognizance of a given fact.
However wide his reading the sug-
gestions frequently make a demand
vpon him, to which, without some
means of reference or refreshing his
knowledge, he might not be able to
respond.”

Points Qut Duty of Judge

And further:

“The judge has no right to act
upon his personal or special knowl-
edge of facts as distinct from that
general knowledge which might
properly be important to other per-
sons of importance.”

Your honor well knows that there
are occasions on which a judge takes
what is called perhaps unfortunately
judicial knowledge, because they are
presumed not to be ignorant of what
everybody else knows. I take that
statemert from Commonwealth vs.
Peckham, 2 Gray, Mass., 514.

When we come to the proposition
of judicial notice the taking of judic-
ial notice has always favored a party
litigant. A court is never bound to
take judicial notice except possibly
the laws of the statutes. If a matter
is not of such common knowledge as
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to be known by everybody, a court
may take judicial cognizance, in
which case cvidence must be intro-
duced to inform the court, but
doesn’t take judicial notice in the
sense that no evidence is required.
Do I make myself clear?

The Court—You might just review
your statement.

Mr. Hays—I like the term judicial
cognizance better than the term judi-
cial notice, because the court even
takes judicial cognizance of facts of
which it has no actual judicial
knowledge at all. If the court takes
judicial cognizance of matters, since
the court is merely human and the
bounds of knowledge are limited
somewhat, the court must take tes-
timony and evidence on facts which
are not matters of common knowl-
edge in order to inform itself, be-
cause there is nothing more impor-
tant than that the court should not
fall into error on questions of fact
as well as of law, Perhaps this
statement makes it clearer and this
is supported by any number of fed-
ceral cases and I think it is such
sound law that my opponents won’t
require any further elucidation.

“The court is not bound to receive
evidence as to a matter of which it
takes judicial notice, but it is, of
course, bound to notice facts merely
as the facts as to those matters of
law upon which an issue of fact can-
not be made.”

The Court—Such as
common knowledge?

Court Bound to Notice Facts

Mr. Hays—Yes, sir. But it is, of
course, bound to notice facts cor-
rectly. In other words if your honor
does take judicial cognizance you
are bound to notice the facts cor-
rectly. It is not prejudicial error to
receive evidence in such cases and
even as to these matters the court
may seek information—that is as to
comunon ordinary matters it has
been held will require the produc-
tion of evidence. If your honor says,
“I will take judicial notice of all
science, I will take judicial notice
of evolution in the field of geology,
zoclogy, embryology and everything
else, “you would be doing us a great

matters of



158

favor, but we assume that the court
won’t take that position, but even
if it is a question of law and in-
volves only a question of judicial
knowledge, your honor must receive
the evidence and I take it if your
honor does receive the evidence—
this being a criminal case—the evi-
dence must be given in the presence
of the jury. This author says
“Proof may be required of facts of
which the court entertains doubt,
even though they are subject for
judicial notice. Especially may this
be so when to the court’s doubt is
added denial of such facts.” And in
connection with that cites Marshall
vs. Middleborough and Common-
wealth vs. King, 150 Mass., 221, I
am stressing this point not because
I have any doubt that there are ques-
tions of fact, but because if your
honor should confine us to the nar-
row ground in your judgment as to
whether the evidence should be re-
quired, yet we are entitled to put in
this evidence and it would be error
to refuse to receive it. May I read
that again, your honor? (Reading.)

“Proof may be required of fact of
which the court entertains doubt,
even though they are proper subjects
for judicial notice. Especially may
this he so when to the court’s doubt
is added denial of such facts.”

Now there is another very inter-
esting phase of this situation, which
shows the necessity for evidence.
The state here prosecutes Scopes—
it is a crime as I understand it not
to use school books prescribed by
the state and to use a school book
as Prof. Scopes used it, is also a
crime. I assume that the state of
Tennessee did not intend to make it
a crime if the teacher used it and
likewise make it a crime if the
teacher didn’t use it. I cannot im-
agine two laws, one of which com-
pels a man to do a thing and an-
other which makes it a misdemeanor
for him to do it.

The Court—Let’s see if I under-
stand the proof a while ago on that,
Mr. Hays. I understood Prof. White
to say that the contract whereby it
was provided that this Hunter’s
Biology was to be used, expired in
August, 1924,
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Mr, Hays—I understand that, but I
understood until a new texthook was
prescribed the state used the same
book, but there will be further evi-
dence on that subject. Of course
he did not undertake to testify what
the law was. 1 was merely using
this for the purpose of illustration.

Crime Either Way.

If your new law intended to
amend the old one it would have
said so. I say as I look at it there
are two laws in this state, one of
which compels a teacher to use the
book and the other of which makes
it a crime for him to use the book.
I don’t think the Tennessee legis-
lature meant by their statute to say
something quite different from what
was taught in the book, because in
the meaning of the term, what is
evolution, what is stated in the
Bible, is a matter that requires evi-
dence. If your state of Tennessee
intended to make it a crime to teach
things in that book at the same time
compelling the teacher to use that
book, well, it has done something
I believe no other state in the Union
has ever done since the Union was
founded and I don’t think the state
has done it, and I think the reason
why those two statutes can be re-
conciled will come out in the evi-
dence. When you gentlemen find
out what evolution is we think you
are compelled to take our theory be-
cause of those two laws which are
diametrically opposed, unless you
say which is evidence and find out
what these facts are.

Now, your honor, one thing has
rather surprised me about this mo-
tion on the evidence. I believe that
when we all were lawyers and none
of us were advocates that we all
agreed upon this proposition. I re-
fer, of course, to our opponents as
well as, I may say, to your honor,
we all agree upon the proposition
that evidence was admissible. Mr.
Bryan—I should not, perhaps, men-
tion the name—the distinguished
leader of the prosecution—

Court and Hays Argue Over Bryan’s
Name .

The Court—There is no reason
why you should not mention coun-
sel’s name. ¢
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Mr. Hays—Mr. Bryan, the distin-
guished leader of the prosecution.

The Court—Do you mean young
Bryan?

Mr. Hays—Mr. W. J. Bryan.

The Court—He has not appeared
as counsel, yet?

Mr. Hays—What? . )

The Court—When I say that, he
is counsel, but I mean that he has
not made any argument.

Mr. Hays—May I put it this way:
That the prosecution gave us to un-
derstand before we came down
here—

Mr. Darrow—Is his appearance en-
tered?

Mr. Malone—Is Mr. W, J. Bryan’s
name entered in this court as coun-
sel on that side?

The Court—I just stated that he
appears as counsel, but he has made
no argument and I thought the
lawyer was referring to something
he said. Of course something he
said on the,outside, you should not
refer to. 'l%/lét any reference you make
to young Mr. Bryan, who has made
an argument is an entirely different
thing.

Mr. William Jennings Bryan—
Your honor, may we not, as well in
the beginning, recognize that how-
ever much interested the attorneys
for the defense are in making me
this case, they ought to recognize
the attorney-general is in charge of
this case, and they ought to recog-
nize this, about which they speak
so honestly and knowingly, when it
comes to this fact, that the attorney-
general is in charge of the case, and
I am associate counsel.

Gen: Stewart—As a matter of per-
- sonal privilege, your honor, I will
state that- in law, the attorney-gen-
eral has charge, but in the presence
of such a distinguished person as
Mr. Bryan, that lawyers bear him
respect. :

Mr. Hays—May I say this?

The Court—You may proceed.

Mr. Hays—On this point, on the
admission of evidence, I should be
justified in stating the opinion of
anybody and your honor would ac-
cept it according to its legal worth.

I assume that if I state the opin-
ion of one of the counsel for the
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prosecution I am stating the opinion

of a lawyer which your honor will

recognize for what it is worth.
Sheuld Obey Golden Rule.

I am stating the opinion of a
lawyer made when he was merely
a lawyer and not an advocate. Of
course, we men in New York, when
we read the opinion of this distin-
guished lawyer to the effect that this
was a duel to the death, to the effect
that this case was a duel to the death
without evidence, was evidence to
be given? We relied then upon the
opinion of that distinguished lawyer
and we have spent thousands of dol-
lars bringing witnesses here. And
I have heard that men, even though
charged with more religion than I
am, ordinarily obey the golden rule
and there is a proposition of ethics
in that.

But, wholly aside from that, I
assume that was his opinion as a
lawyer when he was not an advo-
cate.

Now, your honor, you have heard
the opinion of the defense as
lawyers. And finally I shall refer
to the opinion as a lawyer of one
who plays a far more important part
in this case.

Your honor said, before this mat-
ter came up, that the only differ-
ence—this statement was made, and
if the statement is incorrect, your
honor will correct me. I am read-
ing: .

“The only difference between the
attitude of Judge Raulston and those
of either side is that he calls the
case an investigation.”

“A judge should begin all investi-
gations with an open mind and
should never hastily and rashly rush
to conclusions.

“So long as there is any question
of either law or fact in doubt he
should diligently inquire for the
truth.”

I am quoting that and I think it is
sound.

Certainly, if your honor deter-
mined this case is an investigation it
was because your honor had in
mind, it could mean nothing else,
when speaking as a lawyer, that you
}Notﬂd require evidence, on these

acts.
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You said on one occasion, that the
case would warrant one of three
decisions: First, one of not guilty;
second, that the defendant taught
evolution and, third, that the law
was unconstitutional. Either that
the law was unconstitutional, but
that there was nothing in the subject
of evolution when the subject was
properly understood, to break down
religious faith. Can we take that
position, your honor, without show-
ing what evolution is, without show-
ing what the subject 1s?

Doesn’t that require evidence?

And, finally, with your honor_so

ably stating the duties of a judge,

that a judge should begin all inves-
tigations with an open mind, and
never hastily or rashly rush to a
conclusion, so long as there is any
question of either law or fact in
doubt he should diligently inquire
for the truth.

When your honor said that, had
you any doubt, as a lawyer, that in
this investigation you
hear the fdcts and the law to the
fullest extent?

Who is afraid of the statement of
facts? Or do our friends on the
prosecution feel that our scientists
merely state opinions, and give no
evidence of facts? But if this is to
be an investigation facts are neces-
sary. If this is to be an investiga-
tion, your honor, as a lawyer, knows
it is necessary to properly introduce
that evidence.

It may be your view was made
up from the fact that the court has
a right to inform himself. It may
be your view is narrower than
mine? Or your honor’s duties, as
the court, to inform the court, but
if you, as a lawyer, had a mind that
this evidence was admissible, there
is no doubt whatever, and shall take
it not only as a lawyer, but also as
a judge, bhecause yesterday your
honor stated that the caption of the
act was germane to the body. “In
my conception of the terms employ-
ed in the caption of the body.”

Judge Should Have Open Mind

That was your conception before
you heard the evidence. Now, the
evidence is to be produced, and 1
assume that, when lated we make a

wanted to:
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motion to dismiss, or a motion in
arrest of judgment, and argued
again, your honor will take it up
and hear us with an open mind.
Am I right about that?

The Court—Oh, yes.

Mr. Hays—That your honor’s posi-
tion would be the same unless you
permitted the introduction of evi-
dence.

Now, then, I assume when all of
us were lawyers and not advocates,
we agreed that the evidence was ad-
missible.

Your honor, this is a serious thing.
It is an important case. The eyes
of the country, in fact of the world,
are upon you here. This is not a
case where the sole fact at issue is
whether or not Mr. Scopes taught
Howard Morgan that life was evolved
from a single cell.

The Court—We will take a few
minutes recess.

Whereupon a few minutes were
taken. After which the following
proceedings were had:

(Following recess.)

The Court—I will hear you, Mr.
Malone.

Mr. Bryan—No, Mr, Malone is en-
titied to speak after Mr. Hicks and
Gen. McKenzie,

The Court—Oh, I see.

Mr. Bryan—They are only to have
two arguments, we want to use two
more,

Mr. Hicks—If your honor, please,
in this case, as we understand, they
will only have one more argument
for the defense, I think it would be
proper that the general go ahead and
present his arguments at this time,
and leave me out.

The Court—No, I will hear you all.

Mr. Hicks—If your honor please—

The Court—Come around.

Mr. Darrow—We want to hear

you.

Mr. Malone—You are the best look-
ing man on that side.

Mr. Hicks—If your honor pleases,
it is now insisted by the defense
that they have the right to inject
into this lawsuit a large number of
theologians and scientists from dif-
ferent parts of the United States,
who will come in here and testify
that science and the Biblé are not
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in conflict, that the subject that was
taught by J. T. Scopes does not con-
flict with the Bible.

Now, in regard to the gentlemen
for the defense; they have put me
in the position which I have experi-
enced as a gun pointer in the navy
trying to fire upon a submarine.
You will see the periscope at one
place, and it will go down and in
another moment it will be here, and
in another moment it will be there.
Mr. Hays has said that these experts
are paying their own expenses to
come here to testify in this case.

The Court—I am not interested
in that, Mr. Hicks, at all. I do not
care whether they are or not.

Mr. Hicks—If your honor please,
they admit that those experts who
are coming here are greatly inter-
ested in this trial, in the outcome of
this trial, and I just want fo call
vour honor’s attention to the fact
that this is the position that they are
in, and to the regard which the
higher courts of the state of Ten-
nessee take in regard to the admis-
sion of expert testimony in any case.
Our higher courts have said that it
is largely a field of speculation, and
that it is full of pitfalls, that it is
full of danger, and must be received
with great caution.

Now, in every other case which
has been called to the minds of the
courts of Tennessee, how much more
so must it be in the case at bar,
because the theory of evolution itself
is unproven and such an eminent sci-
entist as Bateson accepts evolution
because he cannot find any better
theory to advocate as to the creation
of animal life upon earth.

Mr. Darrow—When did he state
that?

Mr. Hicks—In his speech at To-
ronto.

Mr. Darrow-—Oh, no, we have that
speech.

Mr. Hicks—It was something to
that effect.

Mr. Malone—Oh, well, something
to the effect.

The Court—Address any objection
you have to the court, gentlemen.

Mr. Hicks—That is all right, I
don’t care. If your honor please,
the words of the statute itself pre-

clude the introduction of such testi-
mony as they are trying to bring
into the case. I call your honor’s
attention to the last clause of this
act, they are very careful to admit
that—they are very careful to leave
out even any mention of Section 1,
and this law reads: “Be it enacted
by the general assembly of the state
of Tennessee that it shall be unlaw-
ful for any teacher in any of the
universities, normals or other pub-
lic schools of the state, which are
supported in whole or in part by
the public school funds of the state,
to teach any theory that denies the
story of the divine creation of man
as taught in the Bible, and to teach
instead”—instead of what?—*in-
stead of the story of divine creation
as taught in the Bible that man has
descended from a lower order of
animals.”

Now, this proof is amply shown,
that Mr. Scopes taught that man de-
scended from a lower order of
animals—

The Court—Do you think that that
meets the requirements of the
statute?

Mr. Hicks—Absolutely. There is
no question as to that, your honor.
In other words, instead of the Bible
theory of creation, he taught that
man descended from the lower or-
der of animals. Now, on the con-
struction of any statute, our courts
hold this, that if one clause of that
statute, one part of it is vague, not
definitely understood, that you must
construe the whole statute together,
that you must look at the other part
of that statute and see what is the
character, what is the intention
which our legislature intended to put
into that act. Now, that the last
part defines that first part. It says
what this evolution, or law is, to
teach instead—instead of what?—
instead of the Bible story of crea-
tion, that man has descended from a
lower order of animals.

Know What We Want.

Now, in regard to that very feature
of it, your honor, I would like to
review just a little Tennessee law—
down here, in Tennessee, we believe
in Tennessee law, and when our
leading courts, our courts of last re-
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sort, pass upon a question, we do
not think you need to go outside of
Tennessce to find law, when it is
upon the very issues involved in
the case, in regard to the construc-
tion of statutes. I would like to
read from 142 Tennessce, ex rel
Thomason vs. Temple, it says:

“A few elemental rules in the con-
struction of statutes support our
conclusions.

“A statute is to be construed so as
to give cffect and meaning to every
part of the statute”—

They can not take the first part
of the statute and leave off the last,
which Mr. Darrow endeavored to do
here the other day in his great
speech—

“__-And words may be modified,
altered, or supplied so as to obviate
any repugnancy or inconsistencies.”

Now, if our legislature had the
intent to prohibit teaching in our
schools that man descended from
the lower order of animals, they
would not have to put thht last
clause on there, that explains the
whole thing. and from that the court
can, and could, define the section, as
to what the intent of the legislature
is. Reading further from Thomason
vs. Temple:

“In 36 Cyc., 1111, it is said; ‘For
the purpose of determining the
meaning, although not the validity
of a statute, recourse may be had to
considerations of public policy, and
to the established policy of the legis-
lature as disclosed by a general
course of legislation.

“And in Grannis vs. Superior
court, 146 Cal., 247, 79 Fac., 893, 106
Am. St. Rep. 26, it is said: ‘The
provisicn of the code must be con-
strued with a view to effect its ob-
jects, and when the language used
is not entirely clear, the court may,
to determine the meaning, and in
aid of the interpretation, consider
the spirit, intention and purpose of
a law, and to ascertain such object
and purpose.”

What is the purpose of this law?
It is to prevent the teaching in our
schools that man descended from a
lower order of animals, and when
he taught that, as has been proven
by our proof in chief, he violated
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the law, and cannot get around it.

“‘Consider the spirit, intention
and purpose of a law, and to ascer-
tain such object and purpose may
lock int ocontemporaneous and prior
legislation on the same subject, and
the external and hisorical facts and
conditions which led to its enact-
ment,””

Now, in the case of Norris vs. Peo-
ple, Fourth Colorado Appeals, 136, a
statute was construed which penal-
ized any person who should, by
false representations, “obtain a cred-
it, thereby defraud any person.” It
was held that the word “and”
should be supplied before the word
“thereby,” the court saying:

Construing a Statute

“An insignificant alteration in the
phraseology, or the omission of a
word of this description in the
adoption of a statute of another
state, or in the revision of a statute,
does not necessarily imply any in-
tention to alter the construction of
the act, It is equally settled that
wherever there is an apparent mis-
take on the face of a statute the
character of the error may often be
determined by reference to other
parts of the enactment, which may
always be legitimately referred to
in order to determine its legitimate
construction.”

In other words, in that last clause
of this act, the legislature set forth
their intention what they intended
to do; that is just as plain as can be.

The Court—Now, if I understand
vou correctly, Mr. Hicks, you say
when the state proved that he taught
—that you insist that the state
proved that he taught that man de-
scended from a lower order of ani-
mals, and that by implication this
proof meets the requirement of the
first clause of the act?

Mr. Hicks—Absolutely. In other
words, in construing that first
clause, “to teach,” where it prohib-
its any teacher in any public school,
or schools supported in whole or in
part by the state, to teach any theory
which denies the story of the divine
creation as taught in the Bible and
then our legislature goes on and ex-

plains what that is—*“and to teach
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instead”—instead of what?—that is
my point.

The Court—What does the proof
show, Mr. Hicks? Does the proof
show Mr. Scopes taught that this 1it-
tle cell of life first evolved into a
lower order of animals; is that your
insistence?

Mr. Hicks—It says that it began in
the sea. :

The Court—That it began in the
sea?

Mr. Hicks—As a little one-celled
animal, and it continued to evolve
on up through different stages of life
until it culminated in man itself.

The Court—Before it culminated
in man, if it went directly from that
one cell and never crystallized into
a lower animal

Mr. Hicks—That is not the proof.

The Court—What is the proof?

Mr. Hicks—The proof shows it
started as a one-celled animal, and
then developed along for a while in
the sea.

The Court—Does he call it a one-
celled animal, or a one-celled life, or
what?

Life Began as One Cell in the Sea.

Mr. Hicks—As I remember, he
stated that life, animal life, began as
one cell in the sea, and that it lived
in the sea for a time, and it devel-
oped up and crawled out on the
bank.

The Court—And developed into
what? .
l_er. Hicks——Into a higher form of
ife.

Gen. Stewart—That all animal life
developed from one cell, from the
same egg, the man, the monkey, the
horse, the cow, everything.

Dr. Darrow—That is what it is, all
animal life began in that one cell.

The Court-—Is that the state’s in-
sistence, that this witness swore——

Mr. Hicks—Yes, sir.

The Court—That it never did de-
velop into the different animals, but
came direct to man?

Mr. Hicks—No, sir.

The Court—I am ftrying to get
your theory.

Mr. Hicks—Our theory is, he
taught it developed into the different
animals, and came from one animal
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to another, and passed on up until it
culiminated into man itself.

The Court—It might be of one
comimon origin, and from that one
common origin fowl, beast, fish and
man came. Now, do you understand
them to say that from this one cell it
developed directly into man without
first having become a different kind
of animal?

Mr. Hicks—No,
proof.

The Court—DBut that it developed
into different animal life, and from
that animal life into man?

Gen. Stewart—Through all differ-

went kinds of animal life.

\ The Court—Well, all right.

' Mr. Hicks—Now, if your honor
please, the only issue here in this
case—

The Court—A little louder.

‘What Did Scopes Teach?

Mr. Hicks—The issue of fact for
the jury to determine is whether or
not Prof. Scopes taught man de-
scended from the lower order of an-
imals. Now, if your honor is going
to permit them to make a special
issue of these experts, if you are go-
ing to permit them to come in here
as a secondary jury, which they are
endeavoring to do, that is an un-
heard of procedure in the courts of
Tennessee. We are not endeavoring
to run here a teachers’ institute; we
do not want to make out of this a
high school or college; we do not
object for these foreign gentlemen,
as they please to call themselves—

The Court—Do not call them that.

Mr. Hicks—They call themselves
that.

Mr. Malone-—That is all right,.

The Court-—That is all right.

Mr. Hicks—We do not object to
them coming into Tennessee and
putting up a college, we will give
them the ground to put the college
on. If they want to educate the peo-
ple of Tennessee as they say they do,
but this a court of law, it is not a
court of instruction for the mass of
humanity at large. They, themselves,
admit that it is their purpose, your
honor, to enlighten the people of
Tennessee, Now, your honor, how

that is not the

can these experts qualify as jurors?
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I would like to be given the right to
challenge these men, to pass upon
them before they come into this
court and give their opinions upon
the facts which are in issue; the
very province of the jury is invaded
by the gentlemen we do not have
the right to pass upon. I would like
to be given the right to challenge
three without cause, because they
are without the state of Tennessee,
and they come in to interpret our
law, of our legislature. What do
they know about the Bible? They
have to qualify in both the Bible and
science before they can.

Mr. Malone—May it please your
honor, I do not know whether he is
talking about the attorneys or the
expert witnesses.

Mr. Hicks—I am talking about the
expert witnesses. I will talk about
you gentlemen later,

Mr. Hays—We want you to hear
them first, before you decide.

Mr. Darrow—After they testified,
the motion would be to strike their
testimony, if you do not know.

Mr. Neal—I might say, we have a
very distinguished Tennessean, the
state gologist, Wilbur Nelson.

Gen. Stewart—I expect we would
get along better if there were less
heckling.

The Court—Proceed.

Mr. Hicks—Go to it. Any ques-
tion you would like to ask.

Mr. Darrow—There is one ques-
tion I would like to call your atten-
tion to.

Mr. Hicks—All right, Mr. Darrow.

Mr. Darrow—A question of law. I
would like to have your view on it,
and anybody else that speaks after-
ward. The caption of this act, as
has been so often said, is entitled,
“An act to prevent the teaching of
evolution in public schools.” The
body of the act says: “Whoever
teaches any doctrine as to the origin
of man, contrary to that contained
in the divine account in the Bible,
and that he descended from some
lower organism, is guilty,” and so
on. Now then, in order to make
your act constitutional, the court
must hold that the body of the act
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describes evolution. Does the court
get me?

The Court—Yes.

Mr. Darrow—Do you?

Mr. Hicks—Yes.

Mr. Darrow-—Unless the act itself
is an act against evolution, then it is
not constitutional, and, therefore,
you must assume that this act for-
bidding the teaching of evolution,
the body of the act not mentioning
evolution, and the caption of the act
does not present anything else, so, to
say it is constitutional, you must
say the body of the act means evo-
lution.

\Mr. Hicks—If your honor please,
I do not care to take yp that. Your
honor has held that the act is con-
stitutional.

The Court—Proceed with your ar-
gument, Mr. Hicks.

Experts Must Qualify Both as Scien-
tists and Bible Authorities.

Mr. Hicks—Now, if your honor
please, I insist this, when the ex-
perts come in they have to qualify
upon two subjects, as experts upon
the Bible and experts upon the par-
ticular branch of science, which
they are supposed to know about.
Now, why should these experts
know anything more about the Bible
than some of the jurors? There is
one on there I will match against
any of the theologians they will
bring down, on the jury; he knows
more of the Bible than all of them
do.
Mr. Malone—How do you know?

Mr. Hicks—What is the interpre-
tation of the Bible? Some of the
experts whom they have brought
here do not believe in God; the great
majority, the leading ones, do not
believe in God; they have different
ideas

Mr. Malone—1If your honor please,
how does he know until he gets
them on the stand, what they be-
lieve? We object.

The Court—Sustain the objection;
vou cannot assume what they be-
lieve. :

Mr. Malone—We would prefer for
the sake of speed to have discussed
only the witnesses whom we have




FIFTH DAY'S PROCEEDINGS

called, and not the ones we may
have called, but have not.

The Court—Sustain the objection.
You cannot anticipate what they
will say.

Mr. Hicks—I say this, this witness,
when asked the hypothetical ques-
tion as to whether or not what Prof,
Scopes taught denies the story of the
divine creation as taught in the
Bible, is absolutely usurping the
place of the jury. He is taking the
place of the jury. He is invading it.
Now, all these Tennessee decisions
hold it is a kind of evidence that
should be received with great cau-

tion—it is a matter of speculation—
" these scientists differ over it—Mr.
Darrow said in his speech not long
ago, that evolution is a mystery.
Therefore, if expert testimony is full
of pitfalls or dangers, or uncertain-
ties in any issue, how much more so
must it be in this issue; how much
more so must it be in this issue in
regard to evolution when Mr. Dar-
row himself says that evolution is a
mystery. So, why admit these ex-
perts? Why admit them? Itis not
necessary. Why admit them? They
invade the province of the jury.
Why admit them, because the ones
that they have introduced so far
have not qualified as experts; he has

only qualified in one line, and that .

is in the line of biology. If they
want to make a school down here in
Tennessee to educate our poor ig-
norant people, let them establish a
school out here; let them bring
down their great experts. The peo-
ple of Tennessee do not object to
that, but we do object to them mak-
ing a school house or a teachers’ in-
stitute out of this court. Such pro-
cedure in Tennessee is unknown. I
do not know how about where these
foreign gentlemen come from, but I
say this in defense of the state, al-
though I think it is unnecessary, the
most ignorant man of Tennessee is a
highly educated, polished gentleman
compared to the most ignorant man
in some of our northern states, be-
cause of the fact that the ignorant
man of Tennessee is a man without
an opportunity, but the men in our
northern states, the northern man in
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some of our larger northern cities
have the opportunity without the
brain. (Laughter.)

The Court—Let me understand the
arrangement; Mr, Malone and Col.
Darrow are both to speak, are they?

Mr, Darrow—No, your honor, we
have arranged with the attorneys
that Mr. Bryan and Gen. McKenzie
will speak, then Mr. Malone and Mr.
Stewart, I am not going to speak—
I am saving up.

The Court—I will hear you, Gen.
McKenzie, and will adjourn for the
noon hour.

Mr. Darrow—Your honor, cannot
we get through, because we have
some witnesses here from a great
distance, some have to get away, it
is a very great hardship?

The Court—I think it highly prob-
ahle the court will not pass on this
question today—I don’t kanew.

Mr. Darrow—I think you ought to
pass on it immediately, even if you
pass on it wrong. It is a very great
hardship for these men to wait here,
some of them have to go.

Tlhe Court—I will hear you gen-
eral,

General McKenzie Confesses Love-at-
First-Sight for Darrow.

Gen. McKenzie—May it please
your honor, I do not want to be
heard but a very few moments. I
want to say this, since the beginning
of this lawsuit, and since I began
to meet these distinguished gentle-
men, I have begun to love them—
everyone—and it is a very easy task,
in fact, it was a case, when I met
Col. Darrow—a case of love at first
sight. These other gentlemen come
right on, but you know they wiggled
around so rapidly that I could not
get my lover turned loose on them
until I got a chance, but I love the
great men. The newspapers have
some of them said, that McKenzie is
waving the bloody shirt. I just want
to make this explanation, I have re-

- ferred to the great metropolitan city,

and of these distinguished gentle-
men being from New York, for this
reason, we have some of our own
boys up there.

Mr. Malone—You bet you have.
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Talks of Littleton and Carlisle.

Gen. McKenzie—From the South,
we have Martin W. Littleton, I guess
these gentlemen admire him.  We
do. We fcel proud of him. We
think he is so smart that he scintil-
lates—stands at the very head of his
profession, and I thought that T was
paying the gentlemen a compliment,
I never meant anything about 1t
This is our country from one ocean
to the other, and from New York
to that section away down where
we can bathe our feet in the Gulf of
Mexico and all our possessions, and
you know this, the thing of bathing
your feet ought to be a good thing,
it would save the use of selling so
much of this antifoot sweat.

Then we had another great man
up there from the South, considered
a pretty fair lawyer, John S. Car-
lisle. He bad a great big sign up
there, it said: “Counsellor of Coun-
sellors”—a powerful, goed man to
resort to if you happened to get into
a pinch. in a tight place for knowl-
edge. We love him. We love these
distinguished gentlemen, and love
our local counsel, they are one of us,
among us.

But, to the question in controversy
in this case, if the honorable court
please, as carnestly as I have be-
lieved any proposition of law to be
established in this state, I believe
that this act construes itself; that
there is not a thing on the face of
the earth that is ambiguous about it,

We Have Dene Crossed the Rubicon.

We have dene erossed the Rubicon.
Your honor has held that the act was
reasonable, within the powers of the
legislature; that it was not vague, in-
definite and void as it was insisted
as one of their grounds for motion
in this case. That has heen passed
over, that it was a valid exercise
of the police power of the state of
Tennessee and that Tennessee had
the right to regulate its common
schools and prescribe any common
school curriculum it desired. That
never left anything on the face of
the earth to determine, except as to
the guilt or the innocence of the de-
fendant at bhar in violating that act.
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The theory of evolution, as to
whether it contradicts the Bible,
your honor has allowed and cor-
rectly so. to introduce that Bible on
the stand and it has been read to
the jury. It is the duty of your
honor to construe all writings if it
gives any constructtion, that is the
oldest principle of law in every state
in this Union, it is a primary prin-
ciple of law. What is there to con-
strue? Another thing, is there any
ambiguity about it, that these dis-
tinguished gentlemen through their
experts can explain, that is compe-
tent in evidence in this case? No,
a thousand times no, if it has a
single bit of ambiguity bearing on
the face of the instrument, there is
no remedy for it. It can not be, as
the old language of the law is, help-
cd by expert proof, that is the lan-
cuage, it has been held a thousand
times in regard to wills and deeds,
and other instruinents. I have an
authority right here, it is an old one,
vour honor knows all about it, if it
is obsolete on i stface, too void for
enforcement, you can not make a
new confract by shooting in your -
proof, and it must fall only if there
1s a case of latent ambiguity; that is,
if it says, “I bequeath to my good
friend Col. Darrow, of New York, my
shotgun,” and there happens to be
two Col. Darrows up there, they say
vou can introduce proof to show
which Col. Darrow I have reference
to.
Not Opposing Bible.

They do not undertake to destroy
the BRible, or set up a story in con-
tradition of it, but attempt to recon-
cile, that is the point I want your
honor to catch, and I know your
honor does.

Says God Made Man Complete.

The Court—General, let me ask
you a question. Is this your posi-
tion, that the story of the divine
creation is so clearly set forth in the
Bible, in Genesis, that no reasonable
minds could differ as to the method
of creation, that is, that man was
created, complete by God?

Gen. McKenzie—Yes. -

The Court—And in one act, and
not by a method of growth or de-
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velopment; is that your position?

Gen. McKenzie—krom lower ani-
mals—yes, that is exactly right.

The Court—That God created
Adam first as a complete man, did
not create a single cell of life.

Gen., McKenzie—That is right.

The Court—The cell of life did not
develop in time.

Gen., McKenzie—That is right, and
man did not descend from a lower
order of animals that originated in
the sea and then turned from one
animal to another and finally man’s
head shot up.

The Court—Here is what I want
to-get, the act says it shall be un-
lawful to teach any theory that de-
nies the divine story of the creation
of man; that is one issue. Or teach
or instead thereof—

Mr. Malone—"“And” is the word.

The Court—And teach instead
thereof that man descended from a
lower order of animals. Now, in
order to make a case, does the state
have to prove that the defendant
Scopes taught a theory denying the
divine creation, and then go further
and prove that he taught that man
descended from a lower order of
animals; or do you claim that if you
meet the second clause, by 1mphca-
tion of law you have met the require-
ment of the first?

Gen. McKenzie—Yes, that is ex-
actly it. I want to read this, you
may look to the caption as well as
the body of the act to resolve any
ambiguity. Let us read the act.

It being an act of the state of
Tennessee that it shall be unlawful
for any teacher in the universities,
normals or other public schools of
the state, which are supported in
whole or in part by the public funds
to teach a theory that denies the story
of the divine creation of man as
told in the Bible—

The Court—Now, General, just
suppose he stopped there, and the
other clause were stricken out,
would this proof be competent for
the purpose offered, or not?

Mr. G. McKenzie—I think not.
No, sir, I do not.

The Court—You think the divine
story is so clearly told, it is not
ambiguous and should be accepted
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by any one of reasonable fairness?

Mr. B. G. McKenzie—I do. But it
goes further, and leaves it out of the
proposition, and says, and teach in-
stead thereof that man is descended
from a lower order of animals, and,
therefore, defines the other proposi-
tion, It tells exactly what it means,
in both the caption and the body of
the act. And our supreme court, in
case affer case, in Tennessee, has
sustained our contention as to the
interpretation of statutes. Now, if
your Honor please, as said a minute
ago, they don’t want to destroy that
account,

The Court—They want to recon-
cile—

Evolutionists Would Have Man De-
scended from Soft Dish Rag.

Mr. B. G. McKenzie—They are seek-
ing to reconcile it, f your honor
please, and come right along and
prove by the mouth of their
scicutist that when he said God
created man in His own image,
in His own image created He
him out of the dust of the ground
and blew into him the breath of life,
and he became as a living creature
they want to put words into God’s.
mouth, and have Him to say that He
issued some sort of protoplasm, or
soft dish rag, and put it in the ocean
and said, “Old boy, if you wait
around about 6,000 years, I will make
something out of you.” (Laughter.)
And they tell me there is no ambig-
uity about that,

Mr. Darrow—Let me ask a ques-
tion. When it said, “in His own
image,” did you think that meant the
physical man?

3, G. McKenzie—I am taking the
Divine account—*“He is like unto
me.”

Mr. Darrow-—Do you think it is
so?

B. G. McKenzie—I say that, al-
though I know it is awfully hard on
our Maker to look like a lot of fel-
lows who are profusely ugly, to say
he favored the Master.

Mr. Darrow—You think then that
you do?

Mr. McKenzie—You are all right.
I don’t mind your favoring Him, but
when one commits acts against the
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law, there ought to be some remedy
for it.

Mr. Darrow-—Wait a minute, col-
onel. You do think the physical
man is like God?

B. G. McKenzie—Why, yes, I do
and I will give you my reason.

Mr. Darrow—I think God knows
better. You think men must believe
that to believe the Bible, that the
physical man.as we see him looks
like God.

B. G. McKenzie—Yes, sir, and I
will give you my reasons as soon as
you want them.

Mr. Darrow—And when you see
man, you see a picture of God.

Believes Bible Story
B. M. McKenzie—Like unto Him
and made in His image; and the rea-
son why I believe that firmly is be-
cause the Bible teaches it. When
Christ came to earth—and I believe
in the virgin birth of Christ.
Mr. Neal—Mr. McKenzie?
B. G. McKenzie—What is it, Mr.

Neal? Do you want to ask a ques-
tion?
Mr. Neal--Do you think if a

teacher in the Tennessee schools if
he failed to teach that man is physic-
ally like God, would be violating the
statute?

B. G. McKenzie—Well, we will try
that law suit when we get to it. Let
us talk about the matters involved
in this case.

Mr. Darrow—Let me ask another
question?

B. G. McKenzie—All right.

Mr. Darrow—I don’t think we will
have any trouble as long as he gives
me the title of colonel. He is call-
ing everybody else colonel. You
spoke about it taking a good many
thousand years to get man under
our theory. You said there was the
first day, the second day, the third
day, the fourth day, the fifth day,
the sixth day, and so on. Do you
think they were literal days?

B. G. McKenzie—Colonel, we
didn’t have any sun until the fourth
day. 1 believe the Biblical account.
Now, in regard to Christ being just
a man, walking around looking like
us. I helieve He was the same, a
man of sorrow and grief, crucified
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for us. And I believe that still. And
when He was here, He was like
other men, but he was in the image
of God. And that is why I believe
He was in the image of man.

Mr. Malone—Your honor, I am ob-
jecting, on this ground. I don’t
know whether the general is argu-
ing now, or testifying as an expert
witness on the other side.

B. G. McKenzie—He is objecting
to me, yet, Mr. Malone said a speech
of an hour yesterday, presenting
their theories of the case; it was on
evolution, and it was not competent.

Mr. Malone—The court admitted it.

Hints Few Darrow Disciples in Rhea
County.

B. G. McKenzie—Yes, and he is the
best judge in the world. Now, if
the court please, I say they are seek-
ing to put words into the mouth of
God, and substitute another story,
entirely different to God’s word.
They bring in a distinguished gentle-
man, and I believe he is absolutely
a disciple of Col. Darrow. He says
evolution is an established fact, and
that there are a lot of them in this
country. But I tell you one thing,
no great number of them grow on
the mountain sides and in the val-
leys of Rhea. Then, after they get
all their testimoney in, and the is-
sues were drawn, they didn’t throw
light on the proposition. They in-
troduced sixty witnesses, and have
a lot of hypotheses, but they don’t
know anything about the things that
are to be testified about. They can’t
read scientific works for us and put
them in evidence.

Mr. Darrow—I think you misun-
derstand our position. What we
claim is that there is no question
among intelligent men about the fact
of evolution. As to how it came
about, there is a great deal of dif-
ference. .

B. G. McKenzie—That is it. Yes,
you are now coming back to the
point in the defense in which you
say you want us to recognize your
theory, and yet you just absolutely
jangle along, going in one door and
out the same door.. I wonder if that
man has ever read the Bible.
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Mr. Darrow—He had one with
him.

McKenzie Cracks Jokes.
Mr. McKenzie—That may be.

it is not competent for anything
after they get all the witnesses in
court, and then want to charge the
jury after you submit it to him. It
reminds me of the shape that the
old Dutch judge was in, when there
were a lot of witnesses swearing
different tales. They say they know
that man is both of the animal and
vegetable kingdoms, coming from
the same source. If that is so, this
great array has been eating up their
relations — they are depopulating
their relatives very rapidly.

But that is another proposition.
That judge, when he went to charge
the jury, he said, “Now, gentlemen
of the jury”—He was a new judge—
“If the plaintiff and his witnesses
have sworn the truth about this mat-
ter, you will find, of course, for the
plaintiff; but, if, on the other hand,
the defendant and his witnesses
have sworn the truth, you will, of
course, find for the defendant. But
if you are like me and believe that
they are all swearing lies, I don’t
know what the debble you will do.”

I don’t know where they got their
evidence, but they are putting it up
against the Word of God. I reckon
the next thing will be to—

Mr. Hays—May I interrupt you for
a moment?

B. G. McKenzie—Yes, sir.

Mr. Hays—You seem so sure as to
what our witnesses are going to tes-
tify. We have not brought our wit-
nesses out; how is it that you are in
a position to know what they are
going to say?

Mr. McKenzie—You know no ex-
pert testimony is competent in this
case, but I think this is competent.

The Court—He asked you how
you knew what they were going to
testify.

Mr. McKenzie—I think his witness
swore the truth when he said none
of them knew. He said they didn’t
know, and I think they will tell the
truth. Do you believe the story of
divine creation?

But

169

“None of Your Business.”

Mr. Hays—That is none, of your
business.

Mr. McKenzie—Then don’t ask me

o s . .
any more impertinent questions.

_Mr. Malone—General,
give me the law?

The Court—I do not think that
Col. Hays’ answer to Gen. McKenzie
was as courteous an answer as he
should give in this court.

will you

Apologies

Mr. Hays—That is so. Instead of
those words, I will say I think it
doesn’t concern Gen. McKenzie.

Mr. McKenzie—I will say to you
that I have as little concern as to
where you emanated from, or as to
where you are going, as any man I
ever met.

Mr. Hays—Now, may I ask for an
apology, your honor?

The Court—Yes, sir.

_Mr. McKenzie—1 didn’t mean to
give offense; I beg your pardon.

Mr, Hays—It is like old sweet-
hearts made up.

The Court—Col. Bryan, it is only
fifteen minutes to noon. Can you
complete your argument in that
time?

Mr. Bryan—What time is it now?

he Court—A quarter of twelve,
r. Darrow—Although it is a
short while— :

Mr. Malone—Can’t we continue a
little longer?

The Court—That is what I am get-
ting at.

Mr. Malone—I am not referring to
Col. Bryan’s time; I am asking for
Court to continue longer.

Mr. Gordon McKenzie—We have
some ceiling fans coming., I want to
ask your honor to adjourn a little
early and let them put the fans in.

The Court—I have information
that the sheriff wants to put ceiling
fans in during the noon hour.
think you all will like to be cooled
off. Will they be put in during the
noon hour?

Mr. McKenzie—Yes, sir; they will
be.

g‘(;le Court—We will adjourn until
1:30.

4
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AFTERNOON SESSION

The Court—Open court, Mr. Sher-
iff. Everybody stand up.

The Bailif—Oyez oyez, this hon-
orable circuit court is now open
pursuant to adjournment. Sit down.

The Court—Now as I announced
this morning, the floor on which we
are now assembled is burdened with
a great weight. I do not know how
well it is supported, but sometimes
buildings and floors give away when
they are unduly burdened, so I sug-
gest to you to be as quiet in the
courtroom as you can; have no more
emotion than you can avoid; espe-
cially have no applause, because it
isn’t proper in the courtroom. Now
I regret very much that there are
many people here who cannot get
inside and hear the speaking, but, of
course, it isn’t within my power,
physical power, to enlarge the court-
room. Mr. Counsel for the defend-
ant—Mr. Counsel for the defendant,
have you—has Mr. Darrow decided
to speak or not?

Mr. Darrow—No, Mr. Malone is
the only other.

The Court—The only other coun-
sel to speak for that side?

Mr. Darrow—Yes.

The Court—Well, I believe Mr.
Bryan then will speak next for the
state.

William Jennings Bryan’s Speech.

If the court please we are now ap-
proaching the end of the first week
of this trial and I haven’t thought it
proper until this time to take part
in the discussions that have been
dealing with phases of this question,
or case, where the state laws and the
state rules of practice were under
discussion and I feel that those who
are versed in the law of the state
and who are used to the customs of
the court might better take the bur-
den of the case, but today we come
to the discussion of a very impor-
tant part of this case, a question so
important that upon its decision will
determine the length of this trial. If
the court holds, as we bhelieve the
court should hold, that the testimony
that the defense is now offering is
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not competent and not proper tes-
timony, then I assume we are near
the end of this trial and because the
question involved is not confined to
local questions, but is the broadest
that will possibly arise, I have felt
justified in submitting my views on
the case for the consideration of the
court. I have been tempted to speak
at former times, but I have been able
to withstand the temptation. I have
been drawn into the case by, I think
nearly all the lawyers on the other
side. The principal attorney has
often suggested that I am the arch-
conspirator and that T am responsi-
ble for the presence of this case and
1 have almost been credited with
leadership of the ignorance and big-
otry which he thinks could alone in-
spire a law like this. Then Mr. Ma-
lone has seen fit to honor me by
quoting my opinion on religious lib-
erty. I assume he means that that is
the most important opinion on re-
ligious liberty that he has been able
to find in this country and I feel
complimented that I should be picked
out from all the men living and dead
as the one whose expressions are
most vital to the welfare of our
country. And this morning I was
credited with being the cause of the
presence of these so-called experts.

Duel to the Death?

Mr. Hays says that before he got
here he read that I said this was to
be a duel to the death, between sci-
ence—was it? and revealed religion.
I don’t know who the other duelist
was, but I was representing one of
them and because of that they went
to the trouble and the expense of
several thousand dollars to bring
down their witnesses. WeH, my
friend, if you said that this wag im-
portant enough to be regarded as a
duel between_ two great ideas or
groups I certainly will be given
credit for foreseeing what I could
not then know and that is that this
question is so important between
religion and irreligion that even the
involking of the divine blessing up-
on it might seem partisan and par-
tial. I think when we come to con-
sider the importance of this ques-
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tion, that all of us who are interest-
ed as lawyers on either side, could
claim what we—what your honor
so graciously grants—a hearing.- [
have got down here for fear I
might forget them, certain points
that T desire to present for your
honor’s consideration. In the first
place, the statute—our position is
that the statute is sufficient. The
statute defines exactly what the peo-
ple of Tennessee desired and intend-
ed and did declare unlawful and it
needs no interpretation. The cap-
tion speaks of the evolutionary the-
ory and the statute specifically
states that teachers are forbidden to
teach in the schools supported by
taxation in this state, any theory of
creation of man that denies the di-
vine record of man’s creation as
found in the Bible, and that there
might be no difference of opinion—
there might be no ambiguity—that
there might be no such confusion of
thought as our learned friends at-
tempt to inject into it, the legislature
was careful to define what it meant
by the first part of the statute. It
says to teach that man is a descend-
ant of any lower form of life—if that
had not been there—if the first sen-
tence had been the only sentence in
the statute, then these gentlemen
might come and ask to define what
that meant or to explain whether the
thing that was taught was contrary
to the language of the statute in the
first sentence, but the second sen-
tence removes all doubt, as has been
stated by my colleague. The second
sentence points out specifically what
is meant, and that is the teaching
that man is the descendant of any
lower form of life, and if the defend-
ant taught that as we have proven
by the textbook that he used and as
we have proven by the students that
went to hear him—if he taught that
man is a descendant of any lower
form of life, he violated the statute,
and more than that we have his own
confession that he knew he was vio-
lating the statute. We have the tes-
timony here of Mr. White, the super-
intendent of schools, who says that
Mr. Scopes told him he could not
teach that book ‘without violating
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the law. We have the testimony of
Mr. Robertson—Robinson—the head
of the Board of Education, who
talked with Mr. Scopes just at the
time the schools closed, or a day or
two afterward, and Mr. Scopes told
him that he had reviewed that haok
. T iildau 1O VvIUYWOU Lildl DUURN
just before the school closed, and
that he could not teach it without
teaching evolution and without vio-
lating the law, and we have Mr. Rob-
inson’s statement that Mr, Scopes
told him that he and one of the
teachers, Mr. Ferguson, had talked it
over after the law was passed and
had decided that they could not
teach it without the violation of the
law, and yet while Mr. Scopes knew
what the law was and knew what
evolution was, and knew that it vio-
lated the law, he proceeded to vio-
late the law. That is the evidence
before this court, and we do not
need any expert to tell us what that
law means. An expert cannot be
permitted to come in here and try to
defeat the enforcement of a law by
testifying that it isn’t a bad law and
it isn’t—I mean a bad doctrine—no
matter how these people phrase the
doctrine—no matter how they eulo-
gize it, This is not the place to try
to prove that the law ought never to
have been passed. The place to
prove that, or teach that, was to the
legislature. If these people were so
anxious to keep the state of Tennes-
see from disgracing itself, if they
were so afraid that by this action
taken by the legislature, the state
would put itself before the people
of the nation as ignorant people and
bigoted people—if they had half the
affection for Tennessee that you
would think they had as they come
here to testify, they would have
come at a time when their testimony
would have been valuable and not at
this time to ask you to refuse to en-
force a law because they did not
think the law ought to have been
passed. And, my friends, if the peo-
ple of Tennessee were to go into a
state like New York—the one from
which this impulse comes to resist
this law, or go into any state—if
they went into any state and tried to
convince the people that a law they
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had passed ought not to be enforced,
just because the people who went
there didn’t think it ought to have
been passed, don’t you think it
would be resented as an imperti-
nence? They passed a law up in
New York repealing the enforcement
of prohibition. Suppose the pecple
of Tennessee had sent attorneys up
there to fight that law, or to oppose
it after it was passed, and experts to
testify how good a thing prohibition
is to New York and to the nation, 1
wonder if there would have been
any lack of determination in the pa-
pers in speaking out against the of-
fensiveness of such testimony. The
people of this state passed this law,
the people of this state knew what
they were doing when they passed
the law, and they knew the dangers
of the doctrine—that they did not
want it taught to their children, and
my friends, it isn’t—your honor, it
isp’t proper to bring experts in here
to try to defeat the purpose of the
people of this state by trying to
show that this thing that they de-
nounce and outlaw is a beautiful
thing that everybody ought to be-
lieve in. If, for instance—I think
this is a fair illustration—if a man
had made a contract with somehody
to bring rain in a dry season down
here, and if he was to have $500 for
an inch of rain, and if the rain did
not come and he sued to enforce his
contract and collect the money,
could he bring experts in to prove
that a drought was better than a
rain? (Launghter in the courtroom.)
And get pay for bringing a drought
when he contracted to bring rain.
These people want to come here
with experts to make your honor be-
lieve that the law should never have
been passed and because in their
opinion it ought not to have been
passed, it ought not to be enforced.
It isn’t a place for expert testimony.
We have sufficient proof in the book
—doesn’t the book state the very
thing that is objected to, and out-
lJawed in this state? Who has a
copy of that book?

The Court—Do you mean the
Bible?
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Mr. Bryan—No, sir; the biology.
(Laughter in the courtroom.)

A Voice—Here it is; Hunter’s Bi-
ology.

Cannot Teach Bible in State.

Mr. Bryan—No, not the Bible, you
see in this state they cannot teach
the RBible. They can only teach
things that declare it to be a lie, ac-
cording to the learned counsel,
These people in the state—Christian
reople—have tied their hands by
their constitution. They say we all
believe in the Bible for it is the
overwhelming belief in the state, but
we will not teach that Bible, which
we believe even to our children
through teachers that we pay with
our money. No, no, it isn’t the
teaching of the Bible, and we are
not asking it. The question is can
a minority in this state come in and
compel a teacher to teach that the
Bible is not true and make the
parents of these children pay the ex-
penses of the teacher to tell their
children what these people believe
is false and dangerous? Has it come
to a time when the minority can
take charge of a state like Tennes-
sece and compel the majority to pay
their teachers while they take reli-
gion out of the heart of the children
of the parents who pay the teachers?
This is the book that is outlawed if
we can judge from the questions
asked by the counsel for the defense.
They think that because the board
of education selected this book, four
or five years ago, that, therefore, he
had to teach it, that he would be
guilty if he didn’t teach it and pun-
ished if he does. Certainly not one
of these gentlemen is unlearned in
the law and if I, your honor, who
have not practiced law for twenty-
eight years, know enough to know
it, I think those who have been as
conspicuous in the practice as these
gentlemen have been, certainly ought
to know it and that is no matter
when that law was passed; no mat-
ter what the board of education has
don_e; no matter whether they put
their stamp of approval upon this
book or not, the moment that law
became a law anything in these
books contrary to that law was pro- .
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hibited and nobody knew it better
than Mr, Scopes himself. It doesn’t
matter anything about who ordered
these books—the law supercedes all
boards of education for the legisla-
ture is the supreme court on this
subject from which there is no ap-
peal. What does this law teach, my
friends? We have little—what is
the Morgan boy’s first name?

Howard Morgan Understands Subject
Better Than Darrow.

A Voice—Howard.

Mr. Bryan—Little Howard Morgan
—and, your- honor, that boy is going
to make a great lawyer some day.
I didn’t realize it until I saw how a
14-year-old boy understood the sub-
ject so much better than a distin-
guished lawyer who attempted to
quiz him. The little boy understood
what he was talking about and to my
surprise the attorney’s didn’t seem
to catch the significance of the
theory of evolution and the thought
—and I'm sure he wouldn’t have said
it if he hadn’t had thought it—he
thought that little boy was talking
about the individuals coming up
from one cell. That wouldn’t be
evolution—that is growth, and one
trouble about evolution is that it
has been used in so many different
ways that people are confused about
it, but I am not surprised that the
gentleman from New York—Mr.
Hays, was confused, the National
Education association even is con-
fused, for if you noticed the other
day they had a meeting in Indian-
apolis and it was said that they were
going to tell Tennessee where to
head in. We had several flaming
advance notjces of how the ignor-
ance and bigotry of Tennessce was
to be scored by the educational as-
sociation—the teachers of the United
States. Well, during the early days

-we would have flaming announce-
meits of what was going to be done
and then we had a very mild report.
The chairman of the committee on
resolutions reported that there
would- be no resolution passed—no,
they were not going to say a word.
Why? Well, there were so many
different kinds of evolution or so

many definitions of evolution that if

“they made a general statement it

would be usecless and if they went
into detail it would excite controv-
ersy. (Laughter in the courtroom.)
No wonder the gentleman from New
York was not able to distinguish by
just hearing it once, between the evo-
lution of life that began in the ocean
away down in the bottom and
evolved up through animals bigger
and bigger, until Ilnally they got a
land animal some way and then
when it got on the land where it
had a firmer footing it kept on evolv-
ing more and more and then finally
man was the climax. That little boy
could understand that and I wonder
if the lawyers cannot understand it
by this time. (Laughter in the court-
room.) That is evolution and that
is what he taught. Not the growth
of an individual from one cell, but
the growth of all life from one cell
and while I am on this point I might
call attention to another thing that
the distinguished lawyer who spoke
this mor nlng-—l\/r Hays, said. He
quotes, I think, from Linnaeus, if I
am not mistaken. I may not be as
familiar with these scientific experts
as he is, but I know some of them
even besides those already brought
here and Linnaeus I think was the
one he referred to who gave us the .
classification and put man among the
primates. Am I correct? Was it
Linnaeus? And the monkeys were
also among the primates, and he says
if he taught that man came from
a monkey he didn’t violate the law
in this state, because the monkey is
in the same class of primates with

man.

Mr. Hays—No, I didn’t say that. I
beg your pardon.

Mr. Bryan—What did you say?

Mr. Hays—I said the term order
of animals was a scientific term and
that they were in the same order
and that the words should have been
the words you used. They are of
a different class, but they are of
the same order.

Mr. Bryan—Then are there ranks
in an order or all one rank?

Mr. Hays—No, there are various
ranks in the order. They should
have used your words, should have
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used the words “class” or “families”
—that is what I said.

Mr. Bryan—No matter what you
said it wouldn’t make much differ-
ence because the answer would be
just the same. (Laughter in the
courtroom.) I want to remind your
honor that if men and monkeys are
in the same class, called primates,
that doesn’t settle the question, for
it is possible that some of those
primates are the descendants of
other primates, but if it were true
that every primate was in a class
by itself and was not descended
from any other primate, therefore,
according to evolution all the pri-
mates in that class descended from
other animals, evolved from that
class, and you go back to the pri-
mates, to the one evolved until you
get to the one-cell animal in the
bottom of the sea.

"Christian Believes Man from Above—
Evolutionist from Below.

So, my friends, if that were true,
if man and monkey were in the
same class, called primates, it would
mean they did not come up from the
same order. It might mean that in-
stead of one being the ancestor of
the other they were all cousins.
But it does not mean that they did
not come up from the lower animals,
if this is the only place they could
come from, and the Christian be-
lieves man came from above, but
the evolutionist believes he must
have come from below.

(Laughter in the courtroom.)

And that is from a lower order
of animals.

Your honor, I want to show you
that we have evidence enough here,
we do not need any experts to come
in here and tell us about this thing.
Here we have Mr, Hunter. Mr.
Hunter is the author of this biology
and this is the man who wrote the
book Mr. Scopes was teaching. And
here we have the diagram. Has the
court seen this diagram?

The Court—No, sir, I have not.

Bryan Shows “Tree of Life” to Court
Mr. Bryan—Well, you must see it

(handing book to the court.)
(Laughter in the courtroom.)
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On page 194—TI take it for granted
that counsel for the defense have
examined it carefully?

Mr. Darrow—We have examined
it.

Mr. Bryan—On page 194, we have
a diagram, and this diagram pur-
ports to give some one’s family tree.
Not only his ancestors but his col-
lateral relatives. We are told just
how many animal species there are,
518,200. And in this diagram, be-
ginning with protozoa we. have the
animals classified. We have circles
differing in size according to the
number of species in them and we
have the guess that they give.

Of course, it is only a guess, and
I don’t suppose it is carried to a one
or even to ten. I see they are round
numbers, and I don’t think all of
these animals breed in round num-
bers, and so I think it must be a
generalization of them.,

(Laughter in the courtroom.)

The Court-—Let us have order.

Mr. Bryan—S8,000 protozoa, 3,500
sponges.

Must Be More Than 35,000 Sponges.

I am satisfied from some I have
seen there must be more than 35,000
sponges.

(Laughter in the courtroom.)

Mr. Bryan—And then we- run
down to the insects, 360,000 insects.
Two-thirds of all the species of all
the animal world are insects. And
scmetimes, in the summer time we
feel that we become intimately ac-
quainted with them-—a' large per-
centage of the species are mollusks
and fishes. Now, we are getting up
near our kinfolks, 13,000 fishes. Then
there are the amphibia. I don’t
know whether they have not yet
decided to come out, or have almost
decided to go back.

(Laughter in the courtroom.)

But they seem to be somewhat at
home in both elements. And then
we have the reptiles, 3,500; and then
we have 13,000 birds. Strange that
this should be exactly the same as
the number of fishes, round num-
bers. And then we have mammals,
3,500, and there is a little circle and
man is in the circle, find him, find
man.
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There is that book! There is the
book they were teaching your chil-
dren that man was a mammal and
so indistinguishable among the mam-
mals that they leave him there with
thirty-four hundred and ninety-nine
other mammals

\uauguw; and appxa‘ se.)

Including elephants?

Has Daniel Story Beaten.

Talk about putting Daniel in the
lion’s den? How dared those scien-
tists put man in a little ring like
that with lions and tigers and every-
thing that is bad! Not only the
evolution is possible, but the scien-
tists possibly think of shutting man
up in a little circle like that with
all these ammals that have an odor,
that extends ueyOuu the circumfer-
ence of this circle, my friends.

(Extended laughter.)

He tells the children to copy this,
copy this diagram. In the notebook,
children are to copy this diagram
and take it home in their notebooks.
To show their parents that you can-
not find man, That is the great
game to put in the public schools
to find man among animals, if you
can.

Tell me that the parents of this

all ma that the narante of thic dav
2 €11 IMC Taav e Pareiils C1 L4is Gay

have not any right to declare that
children are not to be taught this
doctrine? Shall not be taken down
from the high plane upon which God
put man? Shall be detached from
the throne of God and be compelled
to link their ancestors with the
Jungle, tell that to these chlldren‘?
Why, my friend, if they believe ii,
they go back to scoff at the religion
of their parents! And the parents

have a right to say that no teacher
paid by their money shall roh their

paiQ el maoney siasl ol thell

children of faith in God and send
them back to their homes, skeptical,
infidels, or agnostics, or atheists.
This doctrine that they want
taught, this doctrine that they would
force upon the schools, where they
will not let the Bible be read!
Why, up in the state of New York
l.ucy are now firying to keep the
schools from adjourning for one
hour in the afternoon, not that any
teacher shall teach them the Bible,

but that the children may go to the
churches to which they belong and
there have instruction in the work.
And they are refusing to let the
school do that. These lawyers who
are trying to force Darwinism and
evolution on your chlldren do not
go back to protect the children of
New York in their right to even have
religion taught to them outside of
the schoolroom, and they want to
bring their experts in here.

As we have one family tree this
morning given to us, I think you are
entitled to have a more authentic
one. My friend, my esteemed friend
from New York, gave you the family
tree according to Linnaeus.

Mr. Malone—Beg pardon, Mr,
Bryan?

Wit at Nawwari

Mr. Bryan—I will give you the
family tree according to Darwin. If
we are going to have family trees
here, let us have something that is
reliable. I will give you the only
family tree that any believer in evo-
lution has ever dared to outline—
no other family tree that any evo-
lutionist has ever proposed, has as
many believers as Darwin has in his
family tree. Some of them have dis-
carded his explanations. Natural

en]nn{ﬁnnc' Pannla onanfiica avanlir_
uuuuuuuuuuu eopie Coniuse evoiu

tion w1th Darwmlsm They did not
use to complain. It was not until
Darwin was brought out into the
open, it was not until the absurdi-
ties of Darwin had made his ex-
planations the laughing stock, that
they began to try to dlstlngmsh be-
tween Darwmlsm and evolutlon
uu,y expldmeu Iﬂd[ evomuomsts
had discarded Darwin’s idea of sex-
ual selection—I should think they

would discard it, and they are dis-
carding the dnr-fmnn of natural

QCliring O aiidl

selectlon
But, my friends, when they dis-
card his explanations, they still

teach his doctrines. Not one of
these evolutionists have discarded
Darwin’s doctrine that makes Iife
begin with one cell in the seed and
continue in one unbroken line to

lllblll lldb ulbbdl UCU.

~a o

man. Not one of
that.

Let me read you what Darwin
says, if you will pardon me. If I
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have to use some of these long words
—I have been trying all my life to
use short words, and it is kind of
hard to turn scientist for a moment.

(Laughter in the courtiroom.)

And try to express myself in their
language. :

Here is the family tree of Dar-
win and remember that is the Dar-
win that is spoken of in Hunter’s
biology, that is Darwin he has
praised. That is the Darwin who
has series—

Mr., Malone—What is the book,
Mr. Bryan?

Mr. Bryan—“The Descent of Man,”
by Charles Darwin.

Mr. Malone—That has not been
offered as evidence?

Mr. Bryan—I should be glad to
offer it.

Mr. Malone—No, no, no. No, no.

Mr. Bryan—Let me know if you
want it, and it will go in.

Mr. Malone—I would be glad to
have it go in.

(Laughter in the courtroom.)

Mr. Bryan—Let us have it put in
now so that there will be no doubt
about it. )

Mr. Malone—If you will let us
put our witnesses on to show what
the works are—

Mr. Hays—If you will let us put
evidence in about it, perhaps we can
settle the questions of what it is. I
would be satisfied.

Mr. Bryan—If you attach that con-
dition to it, I may not be willing.

Mr. Hays—No.

Mr. Bryan—You seemed to be so
anxious about Darwin, I thought
you would be content.

Mr. Malone—I merely wanted to
know whether it was a book offered
by the prosecution; that was the
purpose of my question,

Mr. Bryan—No. It was just re-
ferred to and Mr. Hays quoted from
Linnaeus on the family tree. I will
read this.

Reads from “Descent of Man.”

“The most ancient projenitors in
the kingdom of the Vertebrata, at
which we are able to obtain an ob-
scure glance, apparently consisted
of a group of marine animals, re-
sembling the larvae of existing As-
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cidians., These animals probably
gave rise to a group of fishes, as
lowely organized as the lancelet, and
from these the Ganoids, and other
fishes like the Lepidosiren must have
been developed. From such fish a
very small advance would carry us
on to the amphibians. We have
seen that birds and reptiles were
once intimately connected together;
and the Monotremata now connect
mammals with reptiles in a slight
degree. But no one can at present
say by what line of descent the three
higher and related classes, namely,
mammals, birds and reptiles were
derived from the two lower verte-
brate classes, namely, amphibians
and fishes. In the class of mammals
the steps are not difficult to conceive
which led from the ancient Mono-
tremata to the ancient Marsupials,
and from these to the early progeni-
tors of the placental mammals. We
may thus ascend to the Lemuridae,
and the interval is not very wide
from these to the Simiadae. The
Simiadae then branched off into two
great stems, the new world and the
old world monkeys, and from the
latter, at a remote period, man, the
wonder and glory of the universe,
proceeded.”

“Not Even from American Monkeys.”

Not even from American monkeys,
but from old world monkeys.
(Laughter.) Now, here we have our
glorious pedigree, and each child is
expected to copy the family tree and
take it home to his family to be
submitted for the Bible family tree
—that is what Darwin says. Now,
my friends—I beg pardon, if the
court please, I have been so in the
habit of talknig to an audience in-
stead of a court, that I will some-
times say “my friends,” although I
happen to know not all of them are
my friends. (Laughter,)

The Court—Let me ask you a
question: Do you understand the
evolution theory to involve the di-
vine birth of divinity, or Christ’s
virgin birth, in any way or not?

Mr. Bryan—I am perfectly willing
to answer the question. My conten-
tion is that the evolutionary hypo-
thesis is not a theory, your honor,



FIFTH DAY'S PROCEEDINGS

The Court—Well, hypothesis.

Mr. Bryan—The legislature paid-

evolution a higher honor than it de-
serves. Evolution is not a theory,
but a hypothesis. Huxley said it
could not raise to the dignity of a
theory until they found some species
that had developed according to the
hypothesis, and at that time ,Hux-
ley’s time, there had never been
found a single species, the origin of
which could be traced to another
species. Darwin himself said he
thought it was strange that with two
or three million species they had not
been able to {ind one that they could
trace to another. About three years
ago, Bateson, of London, who came
all the way to Toronto at the invi-
tation of the American Academy for
the Advancement of Sciences—
which, if the gentlemen will brace
themselves for a moment, I will say
I am a member of the American
Academy for the Advancement of
Science—they invited Mr. Bateson to
come over and speak to them on
evolution, and he came, and his
gpgech on evolution was printed in
Science magazine, and Science is the
organ of the society and I suppose
is the outstanding organ of science
in this country, and I bought a copy
so that if any of the learned counsel
for the plaintiff had not had the
pleasure of reading Bateson’s speech
that they could regale themselves
during the odd hours. And Bateson
told those people after having taken
up every effort that had been made
to show the origin of species and
find it, be declared that every one
had failed—every one—every one.
And it is true today; never have they
traced one single species to any oth-
er, and that is why it was that this
so-called expert stated that while the
fact of evolution, they think, is es-
tablished, that the various theories
of how it come about, that every
theory has failed, and today there
is not a scientist in all the world
who can trace one single species to
any other, and yet they call us ig-
noramouses and bigots hecause we
do not throw away our Bible and
accept it as proved that out of two
or three millian species not a one is
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traceable to another. And they say
that evolution is a fact when they
cannot prove that one species came
from another, and if there is such a
thing, all species must have come,
commencing as they say, commen-
cing in that one lonely cell down
there in the bottom of the ocean that
just evolved and evolved until it got
to be a man. And they cannot find
a single species that came from an-
other, and yet they demand that we
allow them to teach this stuff to our
children, that they may come home
with their imaginary family tree and
%q(t)){f at their mother’s and father’s
ible.

Bryan Refers to Own Degrees.

Now, my friends, I want you to
know that they not only have no
proof, but they cannot find the be-
ginning, 1 suppose this distin-
guished scholar who came here
shamed them all by his number of
degrees—he did not shame me, for:
I have more than he has, but I can
understand how my friends felt
when he unrolled degree after de-
gree. Did he tell you where life be-
gan? Did he tell you that back of
all these that there was a God? Not
a word about it. Did he tell you
how life began? Not a word; and
not one of them can tell you how
life began. The atheists say it came
some way without a God; the ag-
nostics say it came in some way,
they know not whether with a God
or not. And the Christian evolution-
ists say we come away back there
somewhere, but they do not know
how far back—they do not give you
the beginning—not that gentleman
that tried to qualify as an expert; he
did not tell you how life began. He
did not tell you whether it began
with God or how. No, they take up
life as a mystery that nobody can
explain, and they want you to let
them commence there and ask no
questions. They want to come in
with their little pgdded up evolution
that commences Wwith nothing and
ends nowhere. They do not dare to
tell you that it /ended with God.
They come here with this bunch of
stuff that they call evolution, that
they tell you that everybody believes
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in, but do not know that everybody
knows as a fact, and nobody can tell
how it came, and they do not ex-
plain the great riddle of the uni-
verse—they do not deal with the
problems of life—they do not teach
the great science of how to live—
and yet they would undermine the
faith of these little children in that
God who stands back of everything
and whose promise we have that we
shall live with Him forever bye and
bye. They shut God out of the
world. They do not talk about God.
Darwin says the beginning of all
things is a mystery unsolvable by us.
He does not pretend to say how
these things started.

The Court—Well, if the theory is,
Col. Bryan, that God did not create
the cell, then it could not be recon-
cilable with the Bible.

Mr. Bryan—Of course, it could not
be reconcilable with the Bible.

The Court—Before it could be rec-
oncilable with the Bible it would
have to be admitted that God created
the cell.

Evolution Not Reconcilable with
Bible.

Mr. Bryan—There would be no
contention about that, but our con-
tention is, even if they put God back
there, it does not make it harmon-
ious with the Bible. The court is
right that unless they put God back
there, it must dispute the Bible, and
this witness who has been ques-
tioned, whether he has qualified or
not, and they could ask him every
question they wanted to, but they
did not ask him how life began, they
did not ask whether back of it all,
whether if in the beginning there
was God. They did not tell us where
immortality began. They did not
tell us where in this long period of
time, between the cell at the bottom
of the sea and man, where man be-
came endowed with the hope of im-
mortality. They did not, if you
please, and most of them do not go to
the place to hunt for it, because
more than half of the scientists of
this country—Prof. James H. Labell,
one of them, and he bases it on thou-
sands of letters they sent to him,
says more than half do not believe
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there is a God or personal immortal-
ity, and they want to teach that to
these children, and take that from
them, to take from them their belief
in a God who stands ready to wel-
come his children.

Discusses Virgin Birth, Resurrection,
and Atonement.

And your honor asked me whether
it has anything to do with the prin-
ciple of the virgin birth. Yes, be- .
cause this principle of evolution dis-
putes the miracle; there is no place
for the miracle in this train of evo-
lution, and the Old Testament and
the New are filled with miracles,
and if this doctrine is true, this logic
eliminates every mystery in the Old
Testament and the New, and elimi-
nates everything supernatural, and
that means they eliminate the virgin
birth—that means that they elimi-
nate the resurrection of. the body—
that means that they eliminate the
doctrine of atonement and they be-
lieve man has been rising all the
time, that man never fell, that when
the Savior came there was not any
reason for His coming, there was no
reason why He should not go as
soon as He could, that He was born
of Joseph or some other co-respond-
ent, and that He lies in his grave,
and when the Christians of this state
have tied their hands and said we
will not take advantage of our power
to teach religion to our children,
by teachers paid by us, these peo-
ple come in from the outside of the
state and force upon the people of
this state and upon the children of
the taxpayers of this state a doctrine
that refutes not only their belief in
God, but their belief in a Savior and
belief in heaven, and takes from
them every moral standard that the
Bible gives us. It is this doctrine
that gives us Nietzsche, the only great
author who tried to carry this to
its logical conclusion, and we have
the testimony of my distinguished
friend from Chicago in his speech
in the Loeb and Leopold case that
50,000 volumes had been written
about Nietzsche, and he is the great-
est philosopher in the last hundred
years, and have him pleading that
because Leopold read Nietzsche and
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adopted Nietzsche’s philosophy of
the superman, that he is not respon-
sible for the taking of human life.
‘We have the doctrine—I should not
characterize it as I should like to
characterize it—the doctrine that the
universities that had it taught, and
the professors who taught it, are
much more responsible for the crime
that Leopold commitied than Leo-
pold himself. That is the doctrine,
my friends, that they have tried to
bring into existence, they commence
in the high schools with their foun-
dation in the evolutionary theory,
and we have the word of the dis-
tinguished Iawyer that this is more
read than any other in a hundred
years, and the statement of that dis-
tinguished man that the teachings
of Nietzsche made Leopold a mur-
derer.

Mr. Darrow—Your honor, I want
to object; there is not a word of

- truth in it. Nietzsche never taught
that. Anmyhow, there was not a word
of criticisin of the professors, nor
of the colleges in reference to that,
nor was there a word of criticism
of the theological colleges when that
clergyman in southern Illinois killed
his wife in order to marry someone
else. Buat, again, I say, the state-
ment is not correct, and I object.

Mr. Bryan—We do not ask to have
taught in the schools any doctrine
that teaches a clergyman killed his
wife—

The Court-—Of course, I can not
pass on the gquestion of fact.

Mr. Darrow—I want to take an
exception.

Mr. Bryan—I will read you what
you said in that speech here.
-qu.‘ Darrow—If you will read it
all.

Mr. Bryan—I will read that part
I want; you read the rest. (Laugh-
ter.) This book is for sale..

Mr. Darrow—First, of all I want
to say, of course this argument is
presumed to be made to the court,
but it is not, I want to object to in-
jecting any other case into this pro-
ceeding, no matter what the case is.
I want to take exception to it, if the
court permits it.

The Court—Well, Col. Bryan, I
doubt you are making reference to
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what Col. Darrow has said in any
other case, since, since he has not
argued this case, except to verify
what you have said, it can not be
an issue here, perhaps you have th
right— '

Mr. Bryan—Yes, I would like very
much to give you this,

Mr. Darrow—If your honor per-
mits, I want to take an exception.

The Court—You may do so.

Mr. Bryan—If I do not find what
I say, T want to tender an apology,
hecause I have never in my life mis-
quoted a man intentionally.

Mr. Darrow-—I am intimating you
did. Mr. Bryan, but you will find a
thorough explanation in it. I am
willing for him to refer to what he
wants, to look it up, and I will refer
the court to what I want to later.

The Court—All right.

Mr. Darrow—It will only take up
time.

Mr. Bryan—I want to find what
he said, where he says the profes-
sors and universities were more re-
sponsible than Leopold was.

Mr. Darrow—All right, I will show
you what I said, that the professors
and the universities were not re-
sponsible at all.

Mr. Bryan—You added after that
you did not believe in excluding
the reading of it, that you thought
that was one of the things—

Mr. Darrow—The fellow that in-
vented the printing press did some
mischief as well as some good.

Mr. Bryan—Here it is, Page 84,
and this is on sale here in town. 1
got four copies the other day; cost
me $2; anybody can get it for 50
cents apiece, but he cannot buy mine.
They are valuable.

Mr. Malone—1 will pay $1.50 for
yours, (Laughter.)

Bryan Quotes Darrow in Loeb-
Leopeld Case.

Mr. Bryan (Reading)—“I will
guarantee that you can go down to
the University of Chicago today—
into its big library and find over 1,600
volumes of Nietzsche, and I am
sure I speak moderately. If this
boy is to blame for this, where did
he get it? Is there any blame at-
tached because- somebody took
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Nietzsche’s philosophy seriously and
fashioned his life on it? And there
is no question in this case but what
it is true. Then who is to blame?
The university would be more to
blame than he is. The scholars of
the world would be more to blame
than he is. ’I'he publishers of the
world—and Nielzsche’s books are
published by one of the biggest pub-
lishers in the world—are more to
blame than he. Your honor, it is
hardly fair to hang a 19-year-old
boy for the philosophy that was
taught him at the university.” Now,
there is the university and there is
the scholar.

‘)Mr. Darrow—Will you let me see
it?

Mr. Bryan—Oh, yes, but let me

have it back.

Mr. Darrow—I’ll give you a new
one) autographed for you. (Laugh-
ter.

Mr. Bryan—Now, my friends, Mr.
Darrow asked Howard Morgan, “Did
it hurt you? Did it do you any
harm? Did it do you any harm?”
Why did he not ask the boy’s moth-
er? ’

Mr. Darrow—She did not testify.

Mr. Bryan—No, but why did you
not bring her here to testiiy?

Mr, Darrow—I fancy that his
mother might have hurt him.

Mr. Bryan—Your honor, it is the
mothers who find out what is being
done, and it is the fathers who find
out what is being done. It is not
necessary that a boy, whose mind is
poisoned by this stuff, poisoned by
the stuff administered without ever
having the precaution to write
poison on the outside, it is the par-
ents that are doing that, and here
we have the testimony of the great-
est criminal lawyer in the United
States, stating that the universities—

Mr. Darrow—I object, your honor,
to an injection of that case into this
one.

The Court—It is argument before
the court period. I do not see how—

Mr. Darrow—If it does not preju-
dice you, it does not do any good.

The Court—No, sir; it does not
prejudice me.
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Mr. Darrow—Then, it does not do
any good.

The Court—Well,
and great applause.)

Mr. Bryan—If your honor, please,
let me submit, we have a different
idea of the purpose of argument, my
idea is that it is to inform the court,
not merely to prejudice the court.

The Court—Yes.

Mr. Darrow—I am speaking of this
particular matter.

The Court—Suppose you get
through with Col. Darrow as soon as
you can, Mr. Bryan.

Mr. Bryan—VYes, I will. I think I
am through with the colonel now.
The gentleman was called as an
expert, I say, did not tell us where
life began, or how. He did not tell
us anything about the end of this
series, he did not tell us about the
logical consequences of it, and the
implications based upon it. He did
not qualify even as an expert in
science, and not at all as an expert
in the Bible. If a man is going to
come as an expert to reconcile this
definition of evolution with the
Bible, he must be an expert on the
Bible also, as well as on evolution,
and he did not qualify as an -expert
on the Bible, except to say he taught
a Sunday School class. .

Mr. Malone—We were not offer-
ing him for that purpose. We expect
to be able to call experts on the
Bible.

Mr. Bryan—Oh, you did not count
him as an expert? .

Mr. Malone—We count him as a
Christian, possibly not as good as
Mr. Bryan.

Mr. Bryan—OQOh, you have -three
kinds to be called. .

Mr. Malone—No, just Americans.
It is not a question of citizenship
and not a distinction.

Mr. Bryan—We are to have three
kinds of people called. We are to
have the expert scientist, the expert
Bible men and then just Christians.

Mr. Malone—We will give you all
the information you want, Mr. Bryan.

Mr. Bryan—Thank you, sir. I
think we have all we want now.
(Applause.) Now, your honor, when
it comes to Bible experts, do they.

(Loud laughter
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think that they can bring them in
here to instruct the members of the
jury, eleven of whom are members
of the church? I submit that of
the eleven members of the jury. more
of the jurors are experts on what the
Bible is than any Bible expert who
does not subscribe to the frue spir-
itual influences or spiritual discern-
ments of what our Bible says.

Voice in audience, “Amen!”

Must Be a Christian to Understand
the Bible.

Mr. Bryan—(Continuing) and the
man may discuss the Bible all he
wants to, but he does not find out
anything about the Bible until he
accepts God and the Christ of whom
He tells. .

Mr. Darrow—I hope the reporters
got the amens in the record. I want
somewhere, at some point, to find
some court where a picture of this
will be .painted. (Laughter.)

Mr. Bryan—Your honor, we first
pointed out that we do not need any
experts in science. Here is one
plain fact, and the statute defines
itself, and it tells the kind of evo-
lution it does not want taught, and
the evidence says that this is the
kind of evolution that was taughi,
and no number of scientists could
come in here, my friends, and over-
ride that statute or take from the
jury  its right to decide this ques-
tion, so that all the experts that they
could bring would mean nothing.
And, when it comes to Bible experts,
every member of the jury is as good
an expert on the Bible as any man
that they could bring, or that we
could bring. The one beauty about
the Word of God is, it does not take
an expert to understand it. They
have translated that Bible into five
hundred languages, they have car-
ried it into nations where but few
can read a word, or write, to people
who never saw a book, who never
read, and yet can understand that
Bible, and they can accept the sal-
vation that that Bible offers, and
they can know more about that book
by accepting Jesus and feeling in
their hearts the sense of their sins
forgiven than all of the skeptical
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outside Bible experts that could
come in here to talk to the people
of Tennessee about the construction
that they place upon the Bible, that
is foreign to the construction that
the people here place upon it. There-
fore, your honor, we believe that
this evidence is not competent, it is
not a mock trial, this is not a con-
vocation brought here to allow men
to come and stand for a time in the
limelight, and speak to the world
from the platform at Dayton. If we
must have a mock trial to give these
people a chance to get before the
public with their views, then let us .
convene it after this case is over,
and let people stay as long as they
want to listen, but Iet this court,
which is here supported by the law,
and by the taxpayers, pass upon this
law, and when the legislature passes
a law and makes it so plain that
even though a fool need. not -err
therein, let us sustain it in our in-
terpreiations. We have a book here
that shows everything that is needed
to make one understand evolution,
and to show that the man violated
the law. Then why should we pro-
long this case. We can bring our
experts here for the Christians; for
every one they can bring who does
not believe in Chrstianity, we
can bring more than one who be-
lieves in the Bible and rejects evo-
lution, and our witnesses will be
just as good experts. as theirs on a
question of that kind. We could
have a thousand or a million wit-
nesses, but this case as to whether
evolution is true or not, is not going
to be tried here, within this city; if
it is carried to the state’s courts, it
will not be tried there, and if it is
taken to the great court at Washing-
ton, it will not be tried there. No,
my friends, no court or the law, and
no jury, great or small, is going to
destroy the issue between the believ-
er and the unbeliever. The Bible is
the Word of God; the Bible is the
only expression of man’s hope of sal-
vation. The Bible, the record of the
Son of God, the Savior of the world,
born of the virgin Mary, crucified
and risen again. That Bible is not
going to be driven out of this court
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by experts who come hundreds of
miles to testify that they can recon-
cile evolution, with iis ancestor in
the jungle, with man made by God in
His image, and put here for pur-
poses as a part of the divine plan.
No, we are not going to settle that
question here, and I think we ought
to confine ourselves to the law and
to the evidence that can be admitted
in accordance with the law, Your
court is an office of this state, and
we who represent the state as coun-
sel are officers of the state, and we
cannot humiliate the great state of
Tennessee by admitting for a mo-
ment that people can come from
anywhere and protest against the en-
forcement of this state’s laws on the
ground that it does not conform with
their ideas, or because it banishes
from our schools a thing that they
believe in and think ought to be
taught in spite of the protest of
those who employ the teacher and
pay him his salary.

The facts are simple, the case is
plain, and if those gentlemen want
to enter upon a larger field of edu-
cational work on the subject of evo-
lution, let us get through with this
case and then convene a mock court
for it will deserve the title of mock
court if its purpose is to banish from
the hearts of the people the Word
of God as revealed. (Great ap-
plause.)

The Court—We will take a short
recess.

Darrow’s Statement.

The Court—Col. Darrow, did you
say you had a statement you wanted
"to make.

Mr. Darrow—I want to read what
I said. I shan’t include an argu-
ment. 1

The Court—There is no objection,
colonel. :

Mr. Darrow—I shan’t include argu-
ment; I don’t think I have the right.
Following what Mr. Bryan said—
(Commotion in courfroom near
judge’s stand.)

Court Officer—Just a picture ma-
chine fallen over,

Mr. Darrow—Following what he
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used in a paragraph explanatory of
it that I want to quote:

“Now, [ do not want to be mis-
understood about this. Even for the
sake of saving the lives of my clients,
I do not want to be dishonest, and
tell the court something I do not
honestly think in this case. I do not
believe that the universities are to
blame. I do not think they should
be held responsible. I do think,
however, that they are too large, and
that they should keep a closer watch,
if possible, upon the individual, But
you cannot destroy thought because,
forsooth, some brain may be de-
ranged by thought. It is the duty of
the university, as I conceive it, to
be the great storehouse of the wis-
dom of the ages, and to let students
go there, and learn, and choose. 1
have no doubt but that it has meant
the death of many; that we cannot
help. Every changed idea in the
world has had its consequences.
Every new religious doctrine has
created its victims. Every new phil-
osophy has caused suffering and
death. Every new machine has
carved up men while it served the
world. No railroad can be built
without the destruction of human
life. No great building can be
erected but that unfortunate work-
men fall to the earth and die. No
great movement that does not hear
is toll of life and death; no great
ideal but does good and harm, and
we cannot stop because it may do
harm.

In connection with Nietzsche, he
was not connected with a univer-
sity at all; he was a disciple of the
doctrine of the superman. )

W. J. Bryan—I want to show that
Nietzsche did praise Darwin. He put
him as one of the three great men
of his century. He put Napoleon
first, because Napoleon had made
war respectable. And he put Dar-
win among the three great men, his
supermen were merely the logical
outgrowth of the survival of the fit-
est with will and power, the only
natural, logical outcome of evolution.
And Nietzsche, himself, became an
atheist following that doctrine, and
became insane, and his father and
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mother and an uncle were among the
people he tried to kill.

Darrow—He didn’t make half as
many insane people as Jonathan Ed-
wards, your great theologian. And
he did not preach the doctrine of
evolution. He said that Darwin had
a great mind. I suppose Col. Bryan
would say that. And Napoleon,
though neither Mr. Bryan nor I
adore Napoleon—I know I don’t, and
I don’t think he does. He did not
teach the doctrine of evolution.

Court—All right, colonel, be cer-
tain to return the book.

Malone Replies to Bryan.

Dudley Field Malone—If the court
please, it does seem to me that we
have gone far afield in this discus-
sion. However, probably this is the
time to discuss everything that bears
on the issues that have been raised
in this case, because after all,
whether Mr. Bryan knows it or not,
he is a mammal, he is an animal
and he is a man. But, your honor,
I would like to advert to the law,
and to remind the court that the
heart of the matter is the question
of whether there is liability under
this law.

I have been puzzled and interested
at one and the same time at the psy-
chology of the prosecution and I find
it difficult to distinguish between Mr.
Bryan, the lawyer in this case; Mr.
Bryan, the propagandist outside of
this case, and the Mr. Bryan who
made a speech against science and
for religion just now—Mr. Bryan
my old chief and friend. I know
Mr. Bryan. I don’t know Mr. Bryan
as well as Mr. Bryan knows Mr.
Bryan, but T know this, that he does
believe—and Mr. Bryan, your honor,
is not the only one who believes in
the Bible. As a matter of fact there
has been much criticism, by indirec-
tion and implication, of this text, or
synopsis, if you please, that does
not - agree with their ideas. If
we depended on the agreement
of theologians, we would all be
infidels. I think it is in poor
taste for the leader of the prosecu-
tion to cast reflection or aspersions
upon the men and women of the
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teaching profession in this country.
God knows, the poorest paid pro-
fession in America is the teaching
profession, who devote themselves to
science, forego the gifts of God,
consecrate their brains to study, and
eke out their lives as ‘pioneers in the
fields of duty, finally hoping that
mankind will profit by his efforts,
and to open the doors of truth.

Mr. Bryan quoted Mr. Darwin.
That theory was evolved and ex-
plained by Mr. Darwin seventy-five
years ago. Have we learned noth-
ing in seventy-five years? Here we
have learned the truth of biology,
we have learned the truth of an-
thropology, and we have learned
more of archology? Not very long
since the archeological museum in
London established that a city ex-
isted, showing a high degree of civ-
ilization in Egypt 14,000 years old,
showing that on the banks of the
Nile River there was a civilization
much older than ours. Are we to
hold mankind to a literal understand-
ing of the claim that the world is
6,000 years old, because of the lim-
ited vision of men who believed the
world was flat, and that the earth
was the center of the universe, and
that man is the center of the earth.
It is a dignified position for man to
be the center of the universe, that
the earth is the center of the uni-
verse, and that the heavens rgvolve
about us. And the theory of ignor-
ance and superstitution for which
they stood are identical, a psychol-
ogy and ignorance which made it
possible for theologians to take old
and learned Galileo, who proposed to
prove the theory of Copernicus, that
the earth was round and did not
stand still, and to bring old Galileo
to trial—for what purpose? For the
purpose of proving a literal construc-
tion of the Bible against truth, which
is revealed. FHaven’t we learned
anything in seventy-five years? Are
we to have our children know noth-
ing about science except what the
church says they shall.know?' I
have never seen harm in learning
and understanding, in humility and
open-mindedness, and I have never
seen clearer the need of that learn-
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ing than when I see the attitude of
the prosecution, who attack and re-
fuse to accept the information and
intelligence, which expert witnesses
will give them. Mr. Bryan may be
satisfactory to thousands of people.
It is in so many ways that he is
satisfactory to me; his enthusiasm,
his vigor, his courage, his fighting
ability these long years for the
things he thought were right. And
many a time I have fought with
him, and for him; and when I did
not think he was right, I fought just
as hard against him. This is not a
conflict of personages; it is a conflict
of ideas, and I think this case has
been developed by men of two frames
or mind. Your honor, there is a dif-

Theological and Scientific Minds
Differ.

ference between theological and
scientific men. Theology deals with
something that is established and re-
vealed; it seeks to gather material,
which they claim should not be
changed. It is the Word of God,
and that cannot be changed; it is
literal, it is not to be interpreted.
That is the theological mind. It
deals with theology. And scientific
is a modern thing, your honor.
am not sure that Galileo was the one
who brought relief to the scientific
mind; because, theretofore, Aristotle
and Plato had reached their conclu-
sions and processes, by metaphysical
reasoning, because they had no tele-
scope and no microscope. These
were things that were invented by
Galileo. The difference between the
theological mind and the scientific
mind is that the theological mind
is closed, because that is what is re-
vealed and is settled. But the scien-
tist says no, the Bible is the book of
revealed religion, with rules of con-
duct, and with aspirations—that is
the Bible. The scientist says, take
the Bible as guide, as an inspir-
ation, as a set of philosophies and
preachments in the world of the-
ology.

And what does this law do? We
have been told here that this was
not a religious question. I defy any-
body, after Mr, Bryan’s speech, to

TENNESSEE EVOLUTION TRIAL

believe that this was not a religious
question. Mr, Bryan brought all of
the foreigners into this case. Mr.
Bryan had offered his services from
Miami, Fla.; he does not belong in
Tennessee. If it be wrong for Amer-
ican citizens from other parts of this
couniry to come to Tennessee to dis-
cuss issues which we believe, then
Mr. Bryan has no right here, either.
But it was only when Mr. Darrow
and I had heard that Mr. Bryan had
offered his name and his reputation
to the prosecution of this young
teacher, that we said, Well, we will
offer our services to the defense.
And, as I said in the beginning, we
feel at home in Tennessee; we have
been received with hospitality, per-
sonally. Our ideas have not taken
effect yet; we have corrupted no
morals so far as I know, and I would
like to ask the court if there was any
evidence in the witnesses produced
by the prosecution, of moral deteri-
oration due to the course of biology
which Prof. Scopes taught these
children—the little boy who said he
had not been hurt by it, and who
slipped out of the chair possibly and
went to the swimming pool; and the
other who said that the theory he
was taught had not taken him out of
the church. This theory of evolu-
tion, in one form or another, has
been up in Tennessee since 1832,
and I think it is incumbent on the
prosecution to introduce at least one
person in the state of Tennessee
whose morals have been affected by
the teaching of this theory.

After all, we of the defense con-
tend, and it has been my experience,
your honor, in my twenty years, as
Mr. Bryan said, as a criminal law-
yer, that the prosecution had to
prove its case; that the defense did
not have to prove it for them. We
have a defendant here charged with
a crime. The prosecution is trying
to get your honor to take the theory
of the prosecution as the theory of
our defense. We maintain our right
to present our own defense, and pre-
sent our own theory of our defense,
and to present our own theory of
this law, because we maintain, your
honor, that if everything that the
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state has said in its testimony be
true—and we admit it is true—that
under this law the defendant Scopes
has not violated that statute. Haven’t
we the right to prove it by our wit-
nesses if that is our theory, if that is
so. Moreover, let us take the law—
Be it enacted by the state of Tennes-
see that it shall be unlawful for any
teacher in any universities, normals
or any other schools in the state
which are supported in whole or in
part by public funds of the state, to
teach any theory that denies the
story of divine creation of man as
taught in the Bible, and to teach him
that man is descended from a lower
order of animals. If that word had
been “or” instead of “and,” then the
prosecution would only have to
prove half of its case. But it must
prove, according to our contention,
that Scopes not only taught a theory
that man had descended from a low-
er order of animal life, but at the
same time, instead of that theory, he
must teach the theory which denies
the story of divine creation set forth
in the Bible. And we maintain that
we have a right to introduce evi-
dence by these witnesses that the
theory of the defendant is not in
conflict with the theory of creation
in the Bible. And, moreover, your
honor, we maintain we have the
right to call witnesses to show that
there is more than one theory of the
creation in the Bible. Mr, Bryan is
not the only one who has spoken for
the Bible; Judge McKenzie is not the
only defender of the word of God.
There are other people in this coun-
try who have given their whole lives
to God. Mr. Bryan, to my knowl-
edge, with a very passionate spirit
and enthusiaSém, has given most of
his life to politics. We believe—
(Applause.)
The Court—Mr.—

Bible Not Book of Science.

Mr. Malone—I would like to say
your honor, as personal information,
that probably no man in the United
States has done more to establish
certain standards of conduct in the
mechanics and world of politic than
Mr. Bryan. But is that any reason
that I should fall down when Bryan
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speaks of theology? Is he the last
word on the subject of theology?
Well do I remember in my his-
tory the story of the burning of the
great library at Alexandria, and
just before it was burned to the
ground that the heathen, the Mo-
hamedians and the Egyptians, went
to the hostile general and said,
“Your honor, do not destroy this
great library, because it contains
all the truth that has been gath-
ered,” and the Mohamedian general
said, but the Koran contains all the
truth. If the library contains the
truth that the Koran contains we do
not need the library and if the li-
brary does not contain the truth
that the Koran contains then we
must destroy the library anyway.”
But these gentlemen say the Bible
contains the truth—if the world of
science can produce any truth or
facts not in the Bible as we under-
stand it, then destroy science, but
keep our Bible.” And we say “keep
your Bible.” Keep it as your con-
solation, keep it as your guide, but
keep it where it belongs, in the
world of your own conscience, in
the world of your individual judg-
ment, in the world of the Protes-
tant conscience that I heard so
much about when I was a boy, keep
your Bible in the world of theology
where it belongs and do not try to
tell an intelligent world and the
intelligence of this country that
these books written by men who
knew none of the accepted funda-
mental facts of science can be put
into a course of science, Dbecause
what are they doing here? This
law says what? It says that no
theory of creation can be taught in
a course of science, except one
which conforms with the theory
of divine creation as set forth in
the Bible. In other words, it says
that only the Bible shall be taken
as an authority on the subject of
evolution in a course on biology.
The Court—Let me ask you a
question, colonel? It is not within
the province of this court to deter-
mine which is true is it?
Mr. Malone—No, but it is within
the province of the court to listen
to the evidence we wish to submit
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to make up its own mind, because
here is the issue
The Court—I was going to follow
that with another question. Is it
your theory—is it your opinion
that the theory of evolution is rec-
oncilable with the story of the divine
creation as taught in the Bible?
Mr. Malone—Yes.

Scientists Are God-Fearing Men.

The Court—In other words, you
believe—when it says—when the
Bible says that God created man,
you believe that God created the
life cells and that then out of that
one single life cell the God created
man by a process of growth or de-
velopment—is that your theory?

Mr. Malone—Yes.

The Court—And in that you
think that it doesn’t mean that he
just completed him, complete all at
once?

Mr. Malone—Yes, I might think
that and I might think he created
him serially—I might think he cre-
ated him anyway. Our opinior is
this—we have the right, it seems to
us, to submit evidence to the court
of men without question who are
God-fearing and believe in the Bible
and who are students of the Bible
and authorities on the Bible and
authorities on the scientific world—
they have a right to be allowed to
testify in support of our view that
the Bible is not to be taken liter-
ally as an authority in a ¢ourt of
science,

The Court—That is what 1 was
trying to get, your positioa on.
Here was my idea. I wanted to get
your theory as to whether you
thought it was in the province of
the court to detgrmine whic¢h was
true, or whether it was your theory
that there was no conflict and that
you had a right to introduce proof
to show what the Bible—-what the
true construction or interpretation
of the Bible story was, -

Mr. Malone—Yes.

The Court—That is your opinion.

Mr. Malone—Yes. And also from
scientists who believe in the Bible
and belong to churches and who are
God-fearing men—what they think
about thjs subject, of the recon-
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cilement of science and religion—of
all science and the Bible—your
honor, because yesterday I made a
remark, your honor, which might
have been interpreted as personal
to Mr. Bryan. 1 said that the de-
fense believed we must keep a clear
distinction between the Bible, the
church, religion and Mr. Bryan.
Mr. Bryan, like all of us, is just an
individual, but like himself he is a
great leader.. The danger from the
viewpoint of the defense is this,
that when any great leader goes out
of his field and speaks as an au-
thority on other subjects his doc-
trines are quite likely to be far
more dangerous than the doctrines
of experts in their field who are
ready and willing to follow, but
what I don’t understand is this,
your honor, the prosecution inside
and outside of the court has been
ready to try the case and this is
the case. What is the issue that
has gained the attention not only of
the American people, but people
everywhere? Is it a mere technical
question as to whether the defend-.
ant Scopes taught the paragraph in
the book of science? You think,
your honor, that the News Associa-
tion in London, which sent you that
very complimentary telegram you
were good enough to show me in
this case, because the issue is
whether John Scopes taught a
couple of paragraphs out of his
book? Oh; no, the issue is as broad
as Mr. Bryan himself has made it.
The issue is as broad as Mr. Bryan
has published it and why the fear.
If the issue is as broad as they
make it why the fear of meeting
the issue? Why, where issues are
drawn by -evidence, where the
truth and nothing but the truth are
scrutinized and where statements
can be answered by expert wit-
nesses on the other side—what is
this psychology of fear? 1 don’t
understand it. My old chief—I
never saw him back away from a
great issue before. I feel that the
prosecution here is filled with a
needless fear. I believe that if they
withdraw their objection and hear
the evidence of our experts their
minds would not only be improved
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but their souls would be purified.
I believe and we believe that men
who are God-fearing, who are giv-
ing their lives to study and obser-
vation, to the teaching of the young
—are the teachers and scientists
of this country in a combination to
destroy the morals of the children
to whom they have dedicated their
lives? Are preachers the only ones
in America who care about our
youth? 1Is the church the only
source of morality in this country?
And I would like to say something
for the children of the country.
We have no fears about the young
people of America. They are a
pretty smart generation, Any
teacher who teaches the boys or
the girls today, an incredible theory

No Need to Worry About Children.

-—we need not worry about those
children of this generation paying
much attention to it. The children
of this generation are preity wise.
People, as a matter of fact I feel that
the children of this generation are
probably much wiser than many
of their elders. The least that this
generation can do, your honor, is to
give the next generation all the
facts, all the available data, all the
theories, all the information that
learning, that study, that observa-
tion has produced—give it to the
children in the hope of heaven that
they will make a better world of
this than we have been able to make

~ it. We have just had a war with

twenty-million dead. Civilization
is not so proud of the work of the
adults. Civilization need not be so
proud of what the grown ups have
done. For God’s sake let the chil-
dren have their minds kept open—
close no doors to their knowledge;
shut no door from thein. Make the
distinction\ between theology and
science.” Let them have both. Let
them both be taught. Let them both
live. Let them be reverent, but we

come here to say that the defendant .

is not guilty of violating this law:
We have a defendant whom we'
'contend could not violate this law.
‘We have a defendant whom we can
prove by witnesses whom we have
. brought here and are proud to have
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brought here, to prove, we say, that
there is .no conflict between the
Bible and whatever he taught.
Your honor, in a criminal case we
think the defendant has a right to
put in his own case, on his own
theory, in his on way. Why! be-
cause your honor, after you hear
the evidence, if it is inadmissible
if it is not informing to the court
and informing to the jury, what can
you do? You can exclude it—you
can strike it out. What is the jury
system that Mr. Bryan talked so
correctly about just about a week
ago, when he spoke of this jury
system, when he said it was a seal
of freedom for free men, in a free
state? Who has been excluding
the jury for fear it would learn
something? Have we? Who has
been making the motions to take the
jury out of the courtroom? Have
we? We want everything we have
to say on religion and on science
told and we are ready to submit
our theories to the direct and cross-
examination of the prosecution.
We have come in here ready for a
battle, We have come in here for
this duel. I don’t know anything
about dueling, your honor. It is
against the law of God. It is against
the church. It is against the law of
Tennessee, but does the opposition
mean by duel that our defendant
shall be strapped to a board and
that they alone shall carry the
sword, is our only weapon the wit-
nesses who shall testify to the ac-
curacy of our theory—is our
weapon to be taken from us, so
that the duel will be entirely one-
sided? That isn’t my idea of a
duel. Moreover it isn’t going to be a
duel.

Truth Is Imperishable and Eternal.

There is never a duel with the
truth. The truth always wins and
we are not afraid of it. The
truth is no coward. The truth does
not need the law. The truth does
not need the forces of government,
The truth does not need Mr. Bryan.
The truth is imperishable, eternal
and immortal and needs no human
agency to support it. We are ready
to tell the truth as we understand
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it and we do not fear all the truth
that they can present as facts. We
are ready. We are ready. We feel
we stand with progress. We feel
we stand with science. We feel we
stand with intelligence. We feel we
stand with fundamental freedom in
America. We are not afraid.
Where is the fear? We meet it,
where is the fear? We defy it, we
ask your honor to admit the evi-
dence as a matter of correct law,
as a matter of sound procedure and
as a matter of justice to the de-
fense in this case. (Profound and
continued applause.)

The bailiff raps for order.

Is the Rev. Dr. Jones or the Rev.
Dr. Cartwright in the house? An
old resident of Dayton, Mr. Blevins,
has passed away and his funeral
will be this afternoon at 4:30,
those wishing to attend may do so.
Pass out quietly.

The Court—Col. Darrow, did you
say you had something you wished
to say?

Mr. Darrow—No, I just wanted
about that much, to try a little more
to specifically answer the questions
you asked Mr. Malone. I wouldn’t
think of trespassing or making a
speech as I have explained to the
attorney-general. Your question as
I understood it was whether the
doctrine of evolution was consistent
with the story of Genesis that God
created man out of the dust of the
earth-—whether the doctrine of evo-
lution that he came up from below
a long period of time is consistent
with it. What I want to say won’t
be more than that much, We say
that God created man out of the
dust of the earth is simply a figure
of speech. The same language is
used in reference to brutes many
times in the Scriptures and it
doesn’t mean necessarily that he
created him as a boy would roll
up a spitball out of dust—out of
hand—but Genesis, or the Bible says
nothing whatever about the method
of creation.

The Court—The processes?

Mr. Darrow—It might have been
by any other process, that is all,

The Court—So your theory—your
opinion, Colonel, is that God might
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have created him by a process of
growth?

Mr. Darrow—Yes.

The Court—Or development?

Mr. Darrow—Yes

The Court—The fact that he crea-
ted him did not manufacture him
like a carpenter would a table?

Mr. Darrow—Yes, that is all.
That is what we claim.

The Court—You recognize God
behind the first spark of life?

Mr. Darrow—You are asking me
whether 1 do?

The Court—Your theory—no, not
you.

Mr. Darrow—We expect most of
our witnesses to take that view. As
to me I don’t pretend to have any
opinion on it.

The Court—My only concern is
that as to your theory of it.

Mr. Darrow—So far as this ques-
tion is concerned, we claim there
is no conflict because it doesn’t
mean making man like a carpenter
would make him, but that it is per-
fectly consistent to say that he was
made by a process—perfectly con-
sistent with the Bible—not incon-
sistent with it—that he was made
out of the dust of the earth. Ani-
mals were made out of the dust of
the earth and everything was made
out of the dust of the earth and that
had nothing to do with the process,
but simply gives a general statement
and there is nothing in the Bible
which shows the process.

The Court—Colonel, let me ask
you another question. You have
stated your theory—is it your the-
ory that man and beast had a com-
mon origin of life? Does your the-
ory teach that men developed di-
rectly from that common origin
without first developing into the
form of any other animal or that
he developed in the one form of
life or one physical existence and
then passed from that to another
form of phy51cal exlstence—or what
is your theory?

No Such Thing as Species.

Mr. Darrow—The theory of evo-
Jution as I understand it, and which
1 believe—it will only take a moment
because I have no right to make any
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argument—Ilife commenced probably
with very low forms, most likely
one-celled animals and probably in
the sea or on the border of the land
and sea. That out of that one form
grew another. That there is no such
thing as, specles—-—that is all non-
sense. Science does not talk about
species. There are differences—and
that the differences came by various
processes which perhaps none is
certain of, but are easily traced
through all the history of “life that
is now extinct, that life has joined
on to it, one linking with another
and that man is the highest product
of it, having the first stem of all life
in a very low organism and one
branch growmg out and soon
another branch in that dlrectlon and
another branch in thai direction
until we reach the apex in man,
where he stands alone, but connects
his whole history with the primal
nr‘lglhc of life. We say that is en-
tirely cons1stent It is a process we
are interested in and the Bible story
is not inconsistent with that.

The Court—Let me see if I get you
cleariy?

Mr. Darrow—Not necessarily; some
people might say it was and some
not.

The Lourt—A common source—
you say all life came from the one
cell?

Mr. Darrow—Well, I am not quite

S0 \,}cal, but I uuuk it did. It all

came. from protoplasm, which is a
bearer of life and probably all came
from one cell, but all human life
comes from one cell. You came from
one and I came from one—nothing
else,*a single cell. All animal life
came that way.

Tae Court—What I want to he
clear on—do you say that man de-
veloped directly from that one cell
into .man or did he develop from

that one cell into a lower animal and

so on from one form of animal life to
another until the apex man was
reached and he was man?

Mr. Darrow—One form of animal
life grew out of another, beginning
below—variation exists—variations
of all kinds. All life varies and we

are creating those new variations

every day. They are not species,
they are variations and as you went
on up there would be a variation in
animal structures on up to man. That
is surecly consistent with the story
that man was created out of the dust
of the earth

The Court—According to your the
ory where did man become endow d
with reason?

Mr. Darrow—Well, judge, T don’t
suppose there is any scientist tgdav
but what knows that the lower order
of animals have reason.

The Court—It is just in a higher
development in man?
Mr. Darrow—No,

way below man.

The Court—I say man has a great-
er development?

 Mr. Darrow—Oh, yes, much greater
—very much greater—very much
greater than any other animal.

The Court—Does your theory of

evolution analz at all on the ques-

tlon of 1mm0rtahty"

Mr. Darrow—There are a lot of
people who believe in evolution and
who believe in the theory of im-
mortality and no doubt many who
do not. Evolution, as a theory, is
concerned with the organism of man.
Chemistry does not speak of im-
mortality and hasn’t anything to do
with it. Geology doesn’t know any-
thing about it. It is a separate
branch of science. I know there are
a lot of evolutionists who believe in
immortality.

The Court—Those who believe in
immortality, where do they—do they
also believe that other animals are
indowed with immortality?

Mr. Darrow—John Wesley used to
believe it, he was an evolutionist in
a way. He expected.to meet his dog
and his horse in the future world.
Indians believe it. It has been very
common all through the ages, but I
don’t know—I couldn’t say exactly
how all evolutionists believe. As to
where the idea of immortality came
from and as for me I am an agnostic
on that. I don’t claim to know,
have been lnnlnnu' for evidence all
my life and never found it.

Mr. Hays—Might I not ask the

court, don’t your very inquiry show

reason begins
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the necessity of evidence in this
case? We have witnesses who can
testify to all of this and all that we
ask is a chance.

The Court—I was just endeavor-
ing to get Col. Darrow’s conception
of the theory. I will hear you, Gen.
Stewart.

Gen. Stewart Disclaims Kin of
Monkey or Ass.

Gen. Stewart—This discussion,
which is supposed to be a purely
legal discussion, has assumed many
and varied aspects. Young Haggard,
with the prosecution, suggests to me
that it would be necessary that I
preach a sermon in order to answer
what has been said. My views of
things—it has been my nature to al-
ways be progressive and liberal in
the use of the word evolution. The
word evolution, as Mr. Bryan
stated, has been misunderstood.
The word has been miisused. I amn
not an evolutionist. I don’t believe
that I came from the same cell with
the monkey and the ass, and I don’t
believe they do as much as they ap-
pear anxious to be so classified. 1
believe that civilization was one time
at a very low ebb. I believe that it
was in an embryonic stage, so to
speak. I believe there was a little
civilization. 1 believe that man is
more or less a cave-man and I think
sometimes when our tempers get ruf-
fled that we have sufficient evidence
of that fact, as I am sure Mr. Hayes
will agree with me. I do not aseribe
to this theory of evolution, however,
which undertakes to teach in defi-
ance of the law of the state of Ten-
nessee, that man descended from a
lower order of animals. This is an
argument being presented to your
honor for the purpose of aiding or
assisting your honor, if such be pos-
sible, from these gentlemen inter-
ested on both sides of this case, in
determining whether or not scientific
testimony shall be introduced here.
The primary purpose of which is to
show that there is no conflict be-
tween science and the Bible, or
strictly speaking, that there is noth-
ing in the theory of evolution that
man came from a lower order of
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animals which conflicts with the
story of divine creation. I think,
your honor, this turns on -an entirely
legal question. Mr, Bryan, Jr.—
William Jennings Bryan, Jr., very
ably presented to the court this
morning, even though he was sick
and hardly able to do it, a splendid
brief that he had prepared on the
subject of such testimony being an
invasion of the right of the court
and jury. That having been so ably
handled, I only care, your honor, to
discuss this feature, and that is the
construction of the act. Who has a
copy of that act, please?

Mr. Malone—I have a copy of it.
(Mr. Malone gives copy of act to Gen.
Stewart.)

Gen. Stewart—We are all familiar
at this time with the wording of the
act, but it is well to have it before
us.

(Counsel thereupon read the act in
question.)

Your honor is familiar with the
citations, and above all of them, that
the cardinal rule of construction in
all instruments, and this includes
legislative acts, is that the court shall
always endeavor to construe the in-
strument in full accord with the in-
tention of the maker thereof.

Must Determine Intention of the
Legislature.

The general assembly, the legisla-
tors, convened at Nashville, the last
session, that is the spring of 1925—
passed this act. It was passed on the
21st. It was signed or approved by
the governor on the 21st of March.
According to the working of the act
it takes effect from and after its pas-
sage, which means the date of ap-
proval, March 21st. The intention
being the test which the court always
placed upon written instruments.

Then we have a broad latitude of
discussion in underiaking to ascer-
tain what was the intention of the
legislature in the passage of this act.
'10 determine this intention the
whole act is looked to. The caption,
the body and all of the act, and as
your honor well knows, outside mat-
ter, except under very peculiar cir-
cumstances, is inadmissable to deter-
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mine what the intention of the legis-
lature might be.

I think, if your honor please, that
this act—that a correct construction

of this act, as a matter of law, pro-
hibits the introduction of this scien-
tific testimony. If you place scien-
tists on the witness stand, men who
claim to know and who say they are
versed -and who no doubt are, no
doubt you have many splendid and
eﬁninent gentlemen here, who say
they are versed in matters of science
and particularly in that branch of
science which devoted itself to this
theory of evolution,

If you place them upon the wit-
ness stand, they must confine them-
selves to that branch or theory of
evolution which teaches that man de-
scended from a lower order of ani-
mals. That is because the act says
so; that is because the act states in
so many words, that they shall not
teach that man descended from a
lower order of animals. I think
under the construction, what I con-
cede to be a proper construction of
the act that any other theory of evo-
lution might be lawfully taught. Per-
haps, but the theory of evolution that
we deal with is, whether or not man
descended from a lower order of
animals, and none other. And we
have no right to discuss any other,
and the scientists, according to my
opinion, would have no right, if the
court please, to undertake to talk
about any other theory, if they were
allowed to talk about any, they
would have to qualify as to their
familiarity with this particular evo-
lution, the particular kind of evolu-
tion that teaches that man descended
from a lower order of animals. That
is true, I think, your honor, on that
question.

That being true, then, if the court
please, I think we have proved it
sufficiently. Our proof shows it be-
yond any question. I think the book
read shows it, and I think the words
from the mouths of witnesses shows
it beyond a question that the defend-
ant here did teach to the children in
Rhea county High school, that man
descended from a lower order of an-

imals.
theory.

What Could Scientists Testify To?

Now what could these scientists
testify to? They could only say as
an expert, qualified as an expert upon
this subject, I have made a study of
these things and from my standpoint
as such an expert, I say that this
does not deny the story of divine
creation. That is what they would
testify to, isn’t it? That is all they
could testify about.

Now, then, I say under the correct
construction of the act, that they
cannot testify as to that. Why? Be-
cause in the wording of this act the
legislature itself construed this in-
strument according to their inten-
tion. Now, says, that any theory
that tcaches that man descended
from a lower order of animals, neces-
sarily—necessarily, denies the story
of divine creation. They say it de-
nies it, and, therefore, who can come
here to say what is the law is not
the law? Who can come here to
testify from the witness stand that
it does not deny the story of divine
creation, when the act says it does?

Your honor, I feel as confident that
that is the correct construction as I
live by faith, I mean emphasis when
I make such an expression, I mean—
I do not mean, if the court please,
to show any disrespect when 1 say
that. But I mean, if the court please,
that as much as I can bhelieve any-
thing under the sun, that that is the
correct construction of that act. |

Mr. Hays—May 1 ask you a ques-
tion, general.

Gen. Stewart—I don’t want to be
disrespectful; but I cannot keep my
line of thought.

Mr. Hays—When you get through?

Gen. Stewart—When I have com-
pleted this, all right.

It would be unlawful to teach any
theory that denies the story of the
divine creation of man, as taught by
the Bible, in the Bible, and to teach
instead thereof, that man descended
from a lower order of animals, in-
stead—instead of what? Instead of
the story of divine creation. It
shall be unlawful to teach instead of

And that they taught that
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the divine story of creation that man
has descended from a lower order of
animals. That is what the legislature
meant?. That is a correct construc-
tion.

It is a rule of construction in the
state of Tennessee, a rule of the
court, if your honor please, that in
construmg an act of the legislature,
that it is the duty of the court to
never place an absurd construction
upon the act. And I submit that the
construction, as I understand it, they
insist upon would be absurd.

Would it be necessary to say that
the school-teacher brings his class in
and says to them: Now, children, I
proceed to imstruct you as to the
story of the divine creation of man
as told by the Bible. But I am not
going to do that, or that is not true,
or something to that effect, and in-
stead of that, I will teach you and
instruct you that man descended
from a lower order of animals.

Now, he don’t have to do that. You
don’t have to do that. Under a cor-
rect construction of the act, if the
court please, when this teacher
teaches to the children of the high
schools of Rhea county, that they are
descended from a lower order of
animals, he has done all that is
necessary to violate this act. He has
at the same time taught a theory
that denies the divine story of the
creation of man,

Why? Because the act says so.
Instead—instead of what? Instead
of the story of divine creation. In-
stead of the story of divine creation,
and I submit, your honor, that with
the application of reason, no other
construction can be placed upon
this.

‘What will these scientists testify?
They will say, no, this was simply
the method by which God created
man. I don’t care. This act says
you cannot testify concerning that,
because it denies the literal story
that the Bible teaches, and that is
what we are restricted to. That is
what the legislature had in mind.

Why did they pass that act? They
passed it because they wanted to pro-
hibit teaching in the public schools
of the state of Tennessee a theory
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that taught that man was descended
from a lower order of animals. Why
did they want to pass an act which
would deny the right of science to
teach this in the schools? Because
it denies the story of divine creation.
That is why they wanted it passed.
And that is why they did pass it.
And I submit, your honor, that no
other construction can be placed
upon it, and no other reasonable re-
ply can be made to the construction.

That is why the legislature, if your
honor please, passed this statute.
That is why, because this act in
s0 many words, says that when you
teach that man descended from a
lower order of animals you have
taught a theory that denies God’s
Blble, that is what they are driving

And to bring experts here to tes-
tify upon a construction of the Bible,
is (pounding with his hand on the
shorthand reporter’s table) I submit,
respectfully, to your honor, that
would be a prostitution upon the
courts of the state of Tennessee, and
I believe it. It is not admissible, if
the court please, under any construc-
tion they can place upon it. I know
your honor’s honest desire to do
right about this, and your honor
knows that I want to make a correct
and proper argument, and not to mis-
state what I conceive to be the law.
And my only purpose is to tell your
honor what I conceive to be the ever-
lasting truth about the matter.

Your honor knows if I were to
undertake to place a captious con-
struction upon this, your honor
knows that when I say that I believe
that construction, that I think I am
right about it.

I have studied the act. I do not
undertake to say that I am right and
everybody else is wrong. I do not
take that position, but I have studied
that act and I believe I am right and
I have never believed anything any
stronger yet. That is how much
emphasis I can put on it. The
cardinal rule of construction in Ten-
nessee, as I stated, your honor, is
that the intention of the legislature
shall govern your honor in constru-
ing the statute.
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The Legislature Knew What It Meant.

Do you suppose, your honor, that
‘the legislature intended to open the
«doors to an unending and everlasting
argument about whether there is a
conflict? Did they have such a
thought in mind? How could they?
How could the legislature of this
state, a body of such splendid men,
as we had there last year—how
could they design such a thought—
how could they hope to place upon
the people of this commonwealth
such a dangerous law?

They did not have that in mind.
How do we know? The act says
they did not. They had no thought
that the doors would be opened to
religious argument and that men
would be brought upon the witness
stand to testify as to their opinion
whether there was a conflict or not
a conflict. They determined them-
selves, this question: Whether there
was a conflict between the story of
divine creation and the theory that
man came from a lower order of
animal—monkey, rat, or what not.
They say so. And therefore you stand
here in the face of this act and
undertake to put this on.

Some of the authorities I have
cited, your honor, I would like to
read to show you how strong the
courts make this.

First—A statute should never be
given an absurd construction, but
must always be construed, if possi-
ble, so as to make them effective and
carry out the purposes for which
they are enacted. The legislative in-
tent will prevail over the literal or
strict language used. And, in order
to carry into effect this intent, gen-
eral terms will be limited and those
that are narrow expanded.

How much stronger could they
make it? General terms will be
limited and those that are narrow
will be expanded. How eager are
the courts that the act shall be con-
strued so as to carry out the inten-
tion of the legislature into the court?
That is 117 Tennessee, 381 and 134
Tennessee 577.

“Uncertainty of sense does not
alone spring from uncertainty of ex-
pression, It is always presumed, in
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regard to a statute, that no absurd or
unreasonable result was intended by
the legislature. Hence, if viewing a
statute from the standpoint of the
literal sense of its language it is un-
reasonable or absurd and obscurity
of meaning exists, calling for judicial
construction, we must, in that event
look to the act as a whole, to the
subject with which it deals, to the
reason and spirit of the enactment,
and thereby, if possible, discover its
real purposes; if such purposes can
reasonably be said to be within the
scope of the language used, it must be
taken to be a part of the law, the
same as if it were expressed by the
literal sense of the words used. In
that way while courts do not and
cannot bend words, properly, out of
their reasonable meaning to effect a
legislative purpose, they do give to
words a strict or liberal interpreta-
tion within the bounds of reason,
sacrificing literal sense and rejecting
interpretation not in harmony with
the evident intent of the lawmakers
rather than that such intent should
fail.’—134 Tennessee, 577.”

Another excerpt from the same
case. “In construing a statute the
meaning is to be determined, not
from special words in a single
sentence or section but from the act
taken as a whole, comparing one
section with another and viewing the
legislation in the light of its general
purpose.—134 Tennessee, 612”

What was the general purpose of
the legislature here? It was to pre-
vent teaching in the public schools
of any county in Tennessee that the-
ory ‘which says that man is de-
scended from a lower order of an-
imals. That is the intent and no-
body can dispute it under the shin-
ing sun of this day. That was the
purpose of it. Because it denies the
story of the divine creation of the
Bible. That is the intent, and to
bring men, mere men here, made of
mud and clay, common mud and clay,
to say, that God’s word is not contra-
vened by this act. Your honor,
there would never be an end to such
inquiry as that, there would never
be an end, because American citi-

zens to the extent of 100,000,000
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abread in the land of the age of dis-
cretion, all have their own opinion,
abont these things.

Therefore, therefore, what good
does the opinion do? We get back
to the act every time. Under a con-
struction of this law it is not ad-
missible,

“The fundamental rule, says, Judge
Cooper, speaking for the court in the
case of Brown vs. Hamlet in 8th Lea
735, ‘of construction of all instru-
ments is that the intention shall pre-
vail, and for this purpose the whole
of the instrument will be looked to.
The real intention will always pre-
vail over the literal use of terms.
Legislative acts fall within the rule,
and it has been well said that a thing
which is within the letter of the
statute is not within the statute un-
less it be within the intention of the
law makers. >’

Many cases are cited but it is not
necessary for me to read all of these,
your honor s familiar with that
principle, I know.

The Cotlrt———General as I under-
stand vour position, there are two
set qualities—

Gen. Stewart—Yes, sir.,

The Court—Yecu say when you
meet the requirements of the second
clause and prove that it is violated,
that by necessity Dy implication of
law, mects the first section.

Gen. Stewart—Yes, sir,

Mr. Hays—May I ask your honor
to ask Gen. Stewart a question?

The Court—Ask him yoursclf,

Mr. Hays—You construe the stat-
ute to be just the same as if the first
part wete out, that it is only the
second part that you have to prove,
so the statute must be the same as if
the first part were out. Am I right
on that?

Gen. Stewart—So far as the evi-

dence is concerned.
. Mr. Hays—So far as the evidence
is concerned. You also agree with
me, do you not, that one rule of con-
struction in Tennessee is that every
word or phase in the statute should
be given some meaning?

Gen. Stewart—No, sir.

Mr. Hays—You do not.

Gen. Stewart—No, sir. The court
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has a right, under our rules of con-
struction, to leave out the words that:
do not express the intention of the:
legislature.

Mr. Hays—And haven’t you a pre--
sumption that the legislature intends:
that those words must mean some-
thing, when it puts words into the
statute? Why do you leave out the
words? Why not leave out the other
words as well?

“Intention” of Legislature “Must”
Prevail.

Gen. Stewart—The cardinal rules
of construction is that the intention
of the legislature must prevail, and
it must prevall over everything else.

Mr. Hays—But, it must be gathered
from the terms of the act.

Gen. Stewart—You cannot—

(A train whistle interrupts for a
moment.)

You cannot change the rule of con-
struction with reference to the m-
tention of the legislature by requir-
ing it to give a meaning to every
word.

Mr. Hays—No, general, but I
should like to know—you cannot ask
the court to accept this statute by
cutting out one clause.

Gen. Stewart—Which clause?

Mr. Hays—The first part, that any
story contrary to_the story of crea-
tion taught in the Bible, you construe
the statute as if it were cut out?

Gen. Stewart—No, sir; only as to
the evidence.

Mr. Hays—As to the evidence, yes.

Mr. Darrow—Doesn’t the statute
show?

Gen. Stewart—That shows the in-
tention of the legislature as clearly
as though they had talked for a
month,

Mr. Darrow——Thev don’t have to
have any intention if it is plain.

. Gen. Stewart—There is an inten-
tion every time a man does an act.
You have to show the intention
whether it is plain or ambiguous.
You must always show the intention,
that is the first thing you come to.

Mr. Darrow—It shall be unlawful
to teach that man descended from a
lower order of animals and of
course, that would follow your ar-
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gument, but if it would be legal with-
out what precedes it that has to be
given a construction.

Gen. Stewart—The meaning is that
the legislature conceived in its mind
that that theory did deny the story
of creation and it wanted to be em-
phatic. It had in its mind the Bible,
and it had in mind no man should
teach a theory contrary to the story

of the Bible creation.

Mr. Hays—Exactly the same as if
the word “an” was “or.”

Gen. Stewart—No. It would not.
Anything else?

Mr. Hays—Yes, sir. Perhaps we
will agree on this. Hasn’t the court
to determine on a motion to dismiss
as to whether this act is a reason-
able act under the police power of
the state?

Gen. Stewart—The court has
passed upon that already.

Mr. Hays—Hasn’t the court, with
an open mind, met our argument
when we move to dismiss and to pro-
duce evidence?

Gen. Stewart—A motion to dis-
miss is unknown in criminal pro-
cedure in Tennessee.

Mr. Hays—Or on a motion in arrest
of judgment.

Gen. Stewart—It is unknown in
criminal procedure, at this state of a
trial.

Mr. Hays—At any rate I can bring
up the question before the court in
some fashion.

The Court—It cannot come until
after conviction.

Mr. Hays—Whenever it comes.
There will come a fime in thig case
when we can make the argument that
this act is unconstitutional, because
it is unreasonable. If we may make
that argument, we have a right to
preduce evidence before your honor
in the trial of this case to show that
the act is unreasonable. If we do
not have that right, don’t you agree
that the court has a right to accept
the evidence if it chooses to do so?

Gen. Stewart-—No, sir; I absolutely
do not. .

Mr. Hays—I am sure ef both of
these proppsitions. On the same
thing that fhe general is sure.
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Stewart Pretty Sure.

Gen. Stewart—I am just as sure
you are wrong as I am sure I am
right.

(Laughter and applause.)

Mr. Hays—As the man said to his
wife, “You are right and 1 am
wrong.”

Gen, Stewart—What did she say?

Mr. Darrow—She said something
or other.

The Court—Order please.

Gen. Stewart—Is that all?

Mr. Hays—I think those are the
fwo important issues, though.

Gen. Stewart—Now, your honor,
the first report, the first volume of
the report of the proceedings of the
supreme court of Tennessee, is called
First Overton, and the second vol-
ume is called Second Qverton. Di-
gressing a moment from the immedi-

_ate points at issue, the reports in

that day were gotien out after the
names of the judges on the supreme
bench, and they then had three, per-
haps.

Some weeks ago, in searching the
beoks for something to aid a case,
like in the construction of this act,
I found a case in Sccond Overton,
and, by the way, which is referred
to in one of the United States su-
preme court reports. This was a
lawsuit in which the legal question
was, whether or not an entry was a
special or general eutry and the
court in order to determine this, had
to determine upon the construction
cf a statute.

I want to read, if your honor
please, a part of what the court said:

“The reasoning powers of men dif-
fer as much as tneir faces. Some-
times different premises ave assumed.
At others different deductions are
drawn frem the same premises, With
some the result of a process of rea-
soning is believed to be a fair infer-
ence from the premiscs taken, and
consonant to the natural order and
fitness of things. Whilst others think
they see with equal clearness the
process distorted, the result absurd
and inconvenient. The truth is we
are all imperfect beings, imperfec-
tion is the lot of humanity; and in
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this sublonary state of existence, the
views of the wisest head are but
limited and indistinct. Ours is but
the twilight of knowledge, and he
who has the strongest mental eye
has, by any method of reasoning he
may adopt, only a little better chance
of seeing matters as they are dis-
posed by the Supreme Arbiter of all
things. Laws were made for the
better government of societies; par-
ticularly for the convenience and
happiness of the community on
whom they were intended to oper-
ate. Where laws are not local in
their nature, operate indiscrim-
inately on the individuals of whom
such society is composed, and where
civil rights are continually growing
out of them and men have for a con-
siderable time immediately succeed-
ing the introduction of these laws,
thought and acted alike in relation
to them, we may safely adopt the
general sense of those concerned, as
the most exceptionable ground of de-
cision. In this we cannot err. In-
dividuals may make mistakes in se-
lecting their means of happiness in
their process of reasoning, but socie-
ties rarely found to have settled
down in principle unappropriate to
their situation.

Judge Depends on Others’ Rulings.

The first utensil a lawyer lays
hold of in order to ascertain the law
arising in any case is the concurrant
opinion of judges or sages of the
law who have preceded him; he ap-
plies it in preference to any reason-
ing of his own, independent of ex-
perience which he has had, in
which the experience of the wisest
men in all countries and ages shows
that he is continually subject to err.
In the absence of evidence of this
kind as to what shall be considered
a ground of interpretation, courts
have adopted the general sense of
society for a length of time im-
mediately after the enactment of a
law, as much more safe and infalli-
ble than theoretic reasoning in all
cases where the words of a law are
not directly and flatly opposed to
such consideration. And even this
barrier has been broken down by
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long and inveterate habits. If the
individuals of whom society is com-
posed are generally satisfied with an
erroneous construction of a statute
and have evinced that satisfaction by
conforming their actions to it, who
has a right to find fault? Surely not
the courts. Legal constructions have
always in view the happiness of the
people. If they are content and hap-
py in the practical construction of
any statute, the end is attained.

That is referring, your honor, to
a statute that had been for some time
the law and a practice had grown up
under this particular statute. Now,
your honor, a law is passed in Ten-
nessee and it applies to all people
who are within the jurisdictional
limits of this sovereign state. A law
is passed in Kentucky, in Ohio and in
New York and it applies to all who
are within the boundaries of its jur-
isdiction.

This Union, composed of differ-
ent states, necessarily the different
states have different laws which are
shaped and formed so as to meet the
needs, the conveniences and the no-
tions of the people who dwell within
each jurisdiction. This law, which is
in test at bar, was passed by the
Tennessee legislature. It is a Ten-
nessee law, and it applied to all
within the boundaries of this com-
monwealth, the same as it would ap-
ply were it the law of any other
state to the boundaries of that com-
monwealth,

This rule of construction says that
the court has in mind always the
happiness and contentment of the
people. 'What people? All the
people upon whom this law is re-
strictive, upon whom this law may
be enforced, which conforms with
this nation. The legislature. It was
formed and passed by the legislature,
because they thought they saw a
need for it. And who, forsooth, may
interfere?

What is the Thing?

‘What is that, that is back of this
law? What is this thing that comes
here to strike within the bounds of
this jurisdiction, and to tell the
people of this commonwealth that
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they are doing wrong to prohibit
the teaching of this theory in the
public schools? From whence does
this opposition originate? Who con-
ceived the idea that Tennessee did
not know what she was doing?
They say it is sponsored by a lot of
religious bigots. Mr. Darrow said
that, substantially that.

Ignorant—Who said so? A little
handful of folks—a mere handful,
who bring to you a theory which
they, themselves, can never say 1s
anything but a theory. How far
back can science go? How can
science go? How can science know
that man began as a little germ in
the bottom of the sea? Science
should continue to progress and it
should be unhampered in the bounds
of reason, and I am proud of the
progress that it has made, and 1
should say, your honor, that when
science treads upon holy ground,
then science should invade no fur-
ther. Almighty God, in His concep-
tion of things here, did not intend
that there should be a clash upon
this earth between any of the forces
here, except—save and except the
forces of good and evil, and I am
sorry that there has come a clash be-
tween scientific investigation and
God’s word.

Stewart on the Side of Religion.

If we, if the court please, who live
in this sovereign jurisdiction prefer
to worship God according to the
dictates of our own consciences, and
we give everyone that right to do so,
and your honor, I would criticize no
man for his individual view of things,
but, why, if the court please, is this
invasion here? Why, if the court
please, have we not the right to in-
terpret our Bible as we see fit?
‘Why, have we not the right to bar
the door to science when it comes
within the four walls of God’s church
upon this earth? Have we not the
right? Who says that we have not?
Show me the man who will challenge
it. We have the right to pursue

knowledge—we have the right to

participate in scientific investigation,
but, if the court please, when science
strikes at that upon which man’s
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eternal hope is founded, then I say
the foundation of man’s civilization
is about to crumble. They say this
is_a battle between religion and
science. If it is, I want to serve
notice now, in the name of the great
God, that T am on the side of re-
ligion. They say it is a battle be-
tween religion and sciecnce, and in
the name of .God, I stand with re-
ligion because I want to know be-
yond this world that there may be
an eternal happiness for me and for
all. Tell me that I would not stand
with it. Tell me that I would believe
I was a common worm and would
writhe in the dust and go no further
when my breath had left my body?
There should not be any clash be-
tween science and religion. I am
sorry that there is, but who brought
it on? How did it occur? It oc-
cured from teaching that infidelity,
that agnosticism, that which breeds
in the soul of the child, infidelity,
atheism, and drives him from the
Bible that his father and mother
raised him by, which, as Mr. Bryan
has so eloquently said, and drives
man’s sole hope of happiness and of
religion and of freedom of thought,
and worship, and Almighty God, from
him.
“Bar the Door.”

I say, bar the door, and not allow
science to enter. That would de-
prive us of all the hope we have in
the future to come. And I say it
without ‘any bitterness. I am not
trying to say it in the spirit of hitter-
ness to a man over there, it is my
view, I am sincere about it. Mr. Dar-
row says he is an agnostic. He is
the greatest criminal lawyer in
America today. His courtesy is
noticeable—his ability is known—
and it is a shame, in my mind, in
the sight of a great God, that a men-
tality like his has strayed so far from
the natural goal that it should follow
—great God, the good that a man of
his ability could have done if he had
aligned himself with the forces of
right instead of aligning himself with
that which strikes its fangs at the
very bosom of Christianity.

Yes, discard that theory of the
Bible—throw it away, and let scien-
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tific development progress beyond
man’s origin. And the next thing
you know, there will be a legal battle
staged within the corners of this
state, that challenges even permitting
anyone o believe that Jesus Christ
was divinely borin—that Jesus Christ
was born of a virgin—challenge that,
and the next step will be a battle
staged denying the right to teach that
there was a resurrection, until fi-
nally that precious book and its glor-
ious teachings upon which this civil-
ization has been buiit will be taken
from us.

Religion in American History.

Yes, we have all studied the his-
tory of this country.

How many_have read the story in
history, when the Puritan fathers of
this land went on Sunday to their
church through the dense woods, no
one perhaps except the father and
mother and one or two little chil-
dren, braved the dangers that lurked
behind each tree in the forest for in
those days the Indians killed the
Puritans on frequent occasions.
Why did they do these things?  Go-
ing on Sunday to the religious wor-
ship and on other days to worship
God according to the dictates of their
own conscience?

We are taught that George Wash-
ington, on one occasion, before a
bhattle he fought, led his army in
prayer, and on another occasion that
he secreted himself in a hiding place
and prayed in private to the great
God for victory. We are told that
the great general of the southern
Confederacy, Robert E. Lee, prayed
to God before each battle and yet
here we have a test by science that
challenges the right to open the court
with a prayer to God. I ask you
again, who is it, and what is it, that
ccmes here to attack this law and to
say to this people that even though
we are but a handful, you are a
bunch of focls—who is it, I say—I
do not know just who they might be,
but they are in strange company.
They come and say, “Ye shall not
open your court with prayer, we
protest—they say we shall not teach
our Bible to our children, because it
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conflicts with scientific investigation.
I say scientific investigation is noth-
ing but a theory and will never be
anything but a theory. Show me
some reasonable cause to believe it
is not. They cannot do it.

Mr. Hays—Give us a chance.

Mr. Stewart—A chance to what?

Mr. Hays—To prove it, to show
you what it is.

Not Entitled to a Chance.

Gen. Stewart—If your honor
please, that charge strikes at the
very vitals of civilization and of
Christianity and is not entitled to a
chance (applause and laughter
throughout house) to prove by the
word or mouth of man that man
originated in the bottom of the sea.
It is as absurd and as rediculous as
to say that a man might be half
monkey, half man. Who ever saw
one—at what stage in development
did he shed his tail—where did he
acquire his immortality—at what
stage in his development did he cross
the line from monkeyhood to man-
hood. Yes, I confess, your honor,
their purpose might be to show that
to me, but not because they de-
scended from a lower order of an-
imals.

Now, if your honor please, this
has been an unusual discussion. We
have all gone beyond the pale of the
law in saying these things, and 1
submit to your honor that in its an-
alysis it must rest upon a construc-
tion of the statute and upon the law,
as given by Mr. Bryan this morning,
and is an invasion of the province of
the court and jury, I submit, your
honor, that under a correct construc-
tion of this statute that this scien-
tific evidence would be inadmissible,
and I ask your honor, and I say to
your honor, to let us not make a
blunder in the annals of the tribunals
in Tennessee, by permitting such as
this. It would be a never-ending
controversy, it would be a babble of
song, so if the court please, I ask
your honor respectfully and earnest-
ly, to disallow the admission of this
testimony, and I ask it because I be-
lieve under the law of Tenuessee,
it is absolutely inadmissible..
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Mr. Hays—May I ask you a ques-
tion?

Gen. Stewart—Yes, sir.

Mr. Hays—You understand, do
you not, that our scientists are go-
ing to state facts from which the
court and jury can draw opinions.
Does your same argument apply,
assuming that our scientists will
testify to facts?

Gen. Stewart—Personally, yes.
Mr. Hays-—-Does it, as a lawyer
and attorney-general, not only per-
sonally?
Stewart — Within

Gen, myself

there is only one man.
Mr. Malone-—He is a good talker.
The Court—The court will ad-
journ_ until 9 o’clock tomorrow
morning.
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SIXTH DAY OF EVOLUTION TRIAL—FRIDAY,
JULY 17, 1925.

The Bailiff—Raps for order.
Everybody stand up, please. Is
Rev. Mark in the house?—Rev.
Rabbi Mark. Is Rev. Dr. C. G. East-
wood in the house?

The Court—Dr. Eastwood, open
court with prayer.

Dr. Eastwood—Our Father and
our God, we thank Thee for the
privilege that is ours of living in
this glorious land that Thou hast
given to us through the sacrifice
and heroism of those who have
lived and gone. We thank Thee,
Oh God, that Thou didst inspire
them to press onward and upward
in the building of a civilization that
should last and we pray Thee that
the same spirit that impelled them
may grip our hearts and seize upon
us that we may give to the gener-
ations that shall yet follow as rich
a heritage as they have bequeathed
unto us. And, our Heavenly Father,
we thank Thee for the courts of
justice in our land, where men can
come and receive justice and this
morning we pray that Thy blessings
may rest upon the Court at this
hour and upon this occasion. Wilt
Thou give him clearness of vision
and of mind for the solution of the
problems that are before him? And,
our Father, we pray that Thy bless-
ings may rest upon the jury in its
deliberations and upon the counsel
and upon all those engaged in or
participating in this case and, Oh
God, we ask Thee that Thy bless-
ings may rest upon those who are
members of the press as they send
out the messages to the waiting mil-
lions of the world. Now again we
pray that Thy blessings may rest
upon the Court and Thou wilt give
Thy divine guidance in the things
that shall be done and the decisions
that shall be made. These things
we ask in the name of our Lord and

" Master Jesus Christ. Amen.

The Mr.
Sheriff,

The Bailiff—Oyez, oyez, this hon-
orable circuit court is now open,
pursuant to adjournment. Sit down
please.

Court—Open court,

TEXT OF JUDGE RAULSTON’S
RULING IN EXCLUDING
EXPERTS

State of Tennessee vs.
John T. Scopes.

This case is now hefore the court
upon a motion by the attorney-
general to exclude from the consid-
eration of the jury certain expert
testimony offered by the defendant,
the import of such testimony being
an effort to explain the origin of
man and life. The state insists that
such evidence is wholly irrelevant,
incompetent and impertinent to the
issues pending, and that it should
be excluded.

Upon the other hand the defend-
ant insists that this evidence is
hghly competent and relevant to the
issues involved, and should be ad-
mitted.

The first section of the statute in-
volved in this case reads as follows:

“Be it enacted by the general
assembly of the state of Tennessee,
that it shall be unlawful for any
teacher in any of the universities,
normals and all other public schools
of the state which are supported in
whole or in part by the public
school funds of the state, to teach
any theory that denies the story of
divine creation as taught in the
Bible, and to teach instead that man
has descepded from a lower order
of animals.”

The state says that it is both
proven and admitted that this de-
fendant did teach in Rhea county,
within the limits of the statute, that
man descended from a lower order
of animals; and that with these facts
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ascertained and proven, it has met
the requirements of the statute, and
has absolutely established the de-
fendant’s guilt; and with his guilt
thus admitted and established, his
ultimate conviction is unavoidable
and inevitable, and that no amount
of expert testimony can aid and en-
lighten the court and jury upon the
real issues, or affect the final results.
In other words, the state insists that
by a fair and reasonable construc-
tion of the statute, the real offense
provided against in the act is to
teach that man descended from a
lower order of animals, and that
when this is accomplished by a fair
interpretation and by legal implica-
tion, the whole offense is proven.
That is, the state says that the latter
clause interprets and explains that
the legislature meant and intended by
the use of the clause, “any theory
that denies the story of divine crea-
tion as taught in the Bible.”

But the defendant is not content to
agree with the state in its theory,
but takes issue and says that before
there can be any conviction the state
must prove two things:

First, that the defendant taught
evolution in the sense used in the
statute;

Second, that this teaching was
contrary to the Bible.

That these are questions of fact,
that the proof must show what evo-
lution is, so that the jury may deter-
mine whether evolution as taught by
the defendant conflicts with the
Bible; that it is not merely what the
defendant said, or what the book
taught; and that they cannot do this
without evidence. That is, that the
defendant must have taught the de-
scent of man from a lower order of
animals, and a theory contrary to
that of divine creation as taught by
the Bible, That the teaching of
either would not be a crime.

Now upon these issues as brought
up, it becomes the duty of the court
to determine the question of the ad-
missibility of this expert testimony
offered by the defendant.

It is not within the province of
the court under these issues to decide
and determine which is true, the
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story of divine creation as taught in
the Bible, or the story of the crea-
tion of man as taught by evolution.

If the state is correct in its insist-
ence, it is immaterial, so far as the
results of this case are concerned,
as to which theory is true; because
it is within the province of the
legislative branch, and not the judi-
cial branch of the government to
pass upon the policy of a statute;
and the policy of this statute hav-
ing been passed upon by that de-
partment of the government, this
court is not further concerned as
to its policy, but is interested only
in its proper interpretation and, if
valid, its enforcement.

Let us now inquire what is the
true interpretation of this statute.
Did the legislature mean that before
an accused could be convicted, the
state must prove two things:

First—That the accused taught a
theory denying the story of divine
creation as taught in the Bible;

Second — That man descended
from a lower order of animals.

If the first must be specially
proven, then we must have proof
as to what the story of divine cre-
ation is, and that a theory was
taught denying that story. But if
the second clause is explanatory of
the first, and speaks into the act
the intention of the legislature and
the meaning of the first clause, it
would be otherwise.

To illustrate, when the legisla-
ture had provided that it shall be
unlawful to teach a theory that de-
nies the divine story as taught in
the Bible; and, then, by the second
clause, merely clarified their inten-
tion, and that the real intention as
provided by the statute taken as a
whole, was to make it unlawful to
teach that man descended from a
lower order of animals, then there
would be no such ambiguity and
uncertainty as to the meaning of
the statute, and as to the offense
provided against, as to justify the
court in calling expert testimony
to explain.

The court will seek the aid or
opinion of expert evidence only
when the issues involve facts of
such complex nature that a man of
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ordinary understanding is not com-
petent and qualified to form an
opinion.

In Tennessee an act should be
consirued so as to make it carry
out the purposes for which it was
enacted.

The legislative intent will pre-
vail over the strict letter, and in
order to carry into effect its intent,
general terms will be limited, and
those which are narrow expanded.

In construing a statute we must
look to the act as a whole, to the
object with which it deals, and the
reason and the spirit of the enact-
ment, and thereby, if possible, dis-
cover its real purpose. The mean-
ing must be determined, not from
the special words in a single sen-
tence or section, but from the act
taken as a whole, comparing one
section with another, and viewing
the legislation in the light of its
general purposes. '

In the act involved in the case at
bar, if it is found consistent to in-
terpret the latter clause as explan-
atory of the legislative intent as to
the offense provided against, then
why call experts. The ordinary,
non-expert mind can comprehend
the simple language, “descended
from a lower order of animals.”

These are not ambiguous words
or complex terms. “But while dis-
cussing these words by way of par-
enthesis, I desire to suggest that I
believe evolutionists should at least
show man the consideration to sub-
stitute the word “ascend” for the
word “descend.”

In the final analysis this court,
after a most earnest and careful
consideration, has reached the con-
clusions that under the provisions
of the act involved in this case, it
is made unlawful thereby to teach
in the public schools of the state
of Tennessee the theory that man
descended from a lower order of
animals. If the court is correct in
this, then the evidence of experts
would shed no light on the issues.

Therefore, the court is content to
sustain the motion of the attorney-
general fo exclude the expert testi-
mony.

Mr. Hays—Your honor will per-
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mit me to take an exception? To
state my grounds of exception. We
say that it is a denial of justice not to
permit the defense to make its case
on its own theory.

The Court—You mean the state?

Mr. Hays—No, sir, not to permit
the defense to makes its case on its
own theory. I say further that it is
contrary to every element of Anglo-
Saxon procedure and jurisprudence
to refuse to permit evidence as to
what evolution is and what it means
and what the Bible is and what it
means. Take my exception on the
further ground that for the court
of Rhea county to try to determine
whether or not this law is unrea-
sonable without informing itself by
evidence assumes plenary knowl-
edge on a subject which has been
the subject of study of scientists for
generations and for these reasons
and those placed on the record yes-
terday the defense most respectfully
excepts.

The Court—Let the exception be
entered of record.

Gen. Stewart—I desire to except
to exceptions stated in that manner.
Such a procedure as that is un-
known to the laws of Tennessee and
I except to the manner in which
the counsel for the defense excepts
to the Court’s ruling. I think it is
a reflection upon the Court.

The Court—Well, it don’t hurt
this Court.

Gen. Stewart—I think there is no
danger of it hurting the Court for
that matter.

Mr. Darrow—There is no danger
of it hurting us.

Gen. Stewart—No, you are al-
ready hurt as much as you can be
hurt.

Darrow Is Sarcastic.

Mr. Darrow—Don’t worry about
us. The state of Tennessee don’t
rule the world yet. With the hope
of enlightening the Court as a whole
I want to say that the scientists
probably will not correct the words
“descent of man” and I want to ex-
plain what descent means, as start-
ing with a low form of the life and
finally reaching man.

Gen. Stewart—We all have dic-
tionaries.
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Mr. Darrow—I don’t think the
Court has one.
Gen. Stewart—I think the Court

knows what “descent” means all
right. . .
Mr. Darrow—We will submit

your honor’s request to the Associ-
ation of Scientists.

The Court—I think the Court un-
derstands some things as well as
the scientists.

Mr. Hays—May I respectfully
move if the Court regards this ques-
tion as one of law for the Court
and if the Court believes that the
question as to whether or not this
law is unreasonable is wholly one
for the Court, that the Court hear
evidence in order to inform itself
on that question in the presence of
the Court only and in the absence
of the jury.

Gen. Stewart—They are entitled
to have entered of record the sub-
stance of what they expect to prove.
We do not question that, I make
no question as to that, but then, of
course, they have no right to ex-
amine witnesses and conduct a long
drawn-out examination and make
a farce of your honor’s opinion.
They are entitled to have sufficient
in the record to enable the supreme
court to pass upon the proposition,
and, in my opinion, a sufficient
amount of which is already in the
record. How many branches of
science have you represented here
by witnesses?

Mr. Hays—About six. As I inter-
pret your opinion it does not cover
this proposition, The court still has
to charge the jury and the court
still has to pass on questions of
law. We wish to raise, not only
before your honor, but before your
higher court, our proposition that
this law is unreasonable. If your
honor will permit me to give an
example. Suppose the legislature
passed a law prohibiting workmen
from working more than six hours
in a paint factory. The court would
declare that law unconstitutional.
But in doing that the court would
find out the effect of working more
than six hours, and if the work was
deleterious to the health of the
workmen, then the court would
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hold such law constitutional.

Raulston Explains Stand.

The Court—Let me state what I
have in mind. I think you are en-
titled to have in the record a suf-
ficient amount of your proof to in-
dicate to the appelate court, in case
of conviction here, what your proof
would have been. I think you have
a right to introduce that proof that
is under such limitations as the
court may prescribe and let it be
written in the record in the absence
of the jury, and I meant all the time
for you to do that.

Mr. Hays—I would like to state
further—if I can prevail upon you
to do so—I understand the rule is
that we can put in the evidence in
that fashion in order that we may
make a record for the appellate
court, but we not only want to do
it for that reason, but we feel we
have a right to argue before the
court and the court will hear us
upon the question of whether or not
this law is reasonable. Gen Stewart
says that that motion has been de-
nied. That is true, but I hope the
court will hear me with an open
mind, and we want to introduce the
evidence and ask that the court take
that evidence and inform itself, and
should the court come to a differ-
ent conclusion, and we hope te per-
snade the court that this law is un-
reasonable—we ask the court to
permit us to put in evidence for
the sole purpose of informing the
court so you can determine, after
evidence, whether or not this law
is unreasonable. I regard that as
so important, if you will permit me
again to refer to my Copernican il-
lustration, which has seemed to be
so humorous to the court in general
—7your honor knows there are peo-
ple in the United States who would
like to enforce on the people of -the
United States laws to the effect that
nothing could be taught contrary to
the theory that the planets moved
around the earth and that the earth
was the center of the universe, and
I have learned of them in the hill
country back of Dayton. When
people, present the fact that science
present the facts in court you would
say that a law of that kind was un-

>
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reasonable, and I state to your honor,
in my judgment, if you permit us to
come to the evidence your honor will
come to the same conclusion on evo-
lution that you have come to on the
question of the Lopermcan theory,
and I ask that it be put in as evidence
in this case in order to inform this
court and give us an opportunity to
show whether that law is reasonable
or not. Your honor told me yester-
day that your honor would hear us
with an open mind.

The Court—I am going 1o let you
introduce evidence and I will sit
here and hear it, and if that evi-
dence were to convince me that I
was in error I would, of course, re-
verse myself.

Mr. Hays—That is true. I know
you would do that.
The Court—You can introduce

evidence for the other purpose and
I will hear it and I never hesitate
to reverse myself if I find myself
in error.

Mr. Hays—That being so I think
your honor ought to permit us to
enter the evidence for both pur-
poses.

The Court—It looks like we are
quibbling over a matter really with-
out a difference.

Mr. Hays—1If that is so won’t your
honor give me that privilege?

Mr. Malone—I] want to ask Gen.
Stewart whether he would mind
withdrawing his remarks that the
purpose of the defense in produc-
ing this evidence is to make a farce
out of the judge’s opinion. Cer-
tainly that is not our purpose and
I don’t think he meant that it is.
We haven’t really provided any
lovtv comedy here so far, so let us
not-—

Stewart Stands Ground.

Gen. Stewart—I will be glad to
withdraw that and supplement it
with this remark, which you will
not deny. It is a known fact that the
defense consider this a campaign of
education to get before the people
their ideas of evolution and scien-
tific principles.
aspect of novelty, and therefore has
been sensationalized by the news-
papers, and of course these gentle-
men want to take advantage of the

This case has the

opportunity. I don’t want to make
any accusations that they are im-
properly taking advantage of it.
They are lawyers and they have
these ideas, and it is an opportun-
ity to begin a campaign of educa-
tion for their ideas and theories of
evolution and of scientific princi-
ples, and 1 take it that that will not
be disputed and all I ask, if the
court please, is that we not go he-
vond the pale of the law in making
this investigation and that we and
that they not forget ourselves to the
extent that we go beyond the pale
of the law. Our practice, if the
court please, has been in matters
of this sort to let the substance of
the evidence be stated by one of
the attorneys and let it be placed
in the record, in affidavit form, and
I think that would be much better
and would expedite the trial of this
case, and I would much prefer
that that course be taken. If wit-
nesses are put on the stand, as your
honor knows, a lawyer would ask
a thousand questions that are not
relevant, and if we do that we go
beyond the pale of the investiga-
tion, and I respectfully ask your
honor to confine this to the subject
of that particular theory that is in-
volved in the aet and that no more
be permitted. They say they have
here six branches of science. I
don’t care how many branches they
have, there is only one that is per-
tinent to this case—only one theory
and that is that theory of evolution
which teaches that man is descend-
ed from a lower order of animals,
and if they want something for the
higher courts to look at to support
that theory—Iet that be put in sub-
stance.

Mr. Darrow—That is what I am
willing to do.

Gen. Stewart—Let them put it in
in substance—in affidavit form and
not take up our time in the trial of
the case. 1 don’t object to your
t%stimony or affidavits being print-
ed.

Mr.Malone—I just want to make
this statement for the purposes of
the record, that the defense is not
engaged in a campaign of educa-
tion, although the way the defense
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has handled the case has probably
been of educational value. We rep-
resent no organization nor organi-
zations for the purpose of education.
Your honor knows that everything
the court says not only goes out to
the world through the newspapers,
but through the radio and it is dif-
ficult for a court these days to ex-
clude a jury from what is going on
in the courtroom, because it would
be difficult for a juror to go any-
where in the utmost privacy and
not hear what’s going on, so the
rules would have to be changed to
meet the advance of science. If
the defense is representing any-
thing it is merely representing the
attempt to meet the campaign of
propaganda which has been begun
by a distinguished member of the
prosecution.

Bryan wants to Cross-examine

Scientists

W. J. Bryan—May I ask if these
witnesses are allowed to testify as
experts, for the information of the
judge, I presume they will be sub-
ject to cross-examination?

The Court—Well, Mr. Bryan, I
will say, I think the court would
make itself absurd after the court
has passed upon the question to say
he will hear testimony whether or
not he was right in his former de-
cision.

What I said was -this: I want
this proof put into record. I think
they are entitled to some of it, un-
der the limitations the court may
prescribe. Now the court will be
here to hear it and this court is al-
ways ready to correct any error it
makes. If, after hearing this proof,
I shall conclude my former decision
was erroneous and unlawful, I
would not hesitate to set it aside;
but I am not inclined to set it aside
in the beginning and say I will
hear proof to determine whether or
not I will set my opinion aside.

Mr. Bryan—I ask your honor:
Will we be entitled to cross-examine
their witnesses?

The Court—You will, if they go
on the stand.

Darrow’s Shot at Bryan.

Mr. Darrow—They have no more

right to cross-examine than to bring
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in the jury to hear this issue. We
want to submit what we want to
prove. That is all we want to do.
if that will not enlighten the court
cross-examination of Mr. Bryan
would not enlighten the court.
(Laughter in the courtroom).
Mr. Bryan—If I were to dispose—

Colloquy Which Caused Darrow to
be Cited for Contempt

Mr. Darrow-—What we are inter-
ested in, counsel well knows what
the judgment and verdict in this
case will be. We have a right to
present our case to another court
and that is all we are after. And
they have no right whatever to
cross-examine any witness when we
are offering simply to show what
we expect to prove.

The Court—Colonel, what is the
purpose of cross-examination?

Mr. Darrow—The purpose of
cross-examination is to be used on
the trial.

The Court—Well, isn’t it an ef-
fort to ascertain the truth?

Mr. Darrow—No, it is an effort
to show predjudice.

(Laughter).

Nothing else.

Has there been any effort to as-
certain the truth in this case? Why
ng)t bring the jury and let us prove
it?

The Court— Courts are a mock-
ery— :

Mr. Darrow—They are often that,
your honor.

The Court—When they permit
cross-examination for the purpose of
creating prejudce. i

Mr. Darrow—1I submit, your hon-
or, there is no sort of question that
they are not entitled to cross-ex-
amine, but all this evidence is to
show what we expect to prove and
nlothing else, and can be nothing
else.

The Court—I will say this: If
the defense wants to put their proc?
in the record, in the form of affid:-
vits, of course they can do that. It
they put the witness on the stand
and the state desires to cross-examina
them, I shall expect them to do so.

Mr. Darrow—We except to it and
take an exception,

The Court—Yes, sir; always ex-




SIXTH DAY'S PROCEEDINGS

pect this court to rule correctly.

Mr. Darrow—No, sir, we do not.

(Laughter).

The Court—I suppose you antici-
pated it?

Mr. Darrow—Otherwise we
should not be taking our exceptions
here, your honor. We expect to
protect our rights in some other
court. Now, that is plain enough,
isn’t it?

Then, we will make statements
of what we expect to prove. Can
. we have the rest of the day to draft
them?

The Court—I would not say—

Mr. Darrow—If your honor takes
a half day to write an opinion—

The Court—I have not taken—

Mr. Darrow—We want to make
statements here of what we expect
to prove. I do not understand why
every request of the state and every
suggestion of the prosecution
should meet with an endless waste
of time, and a bare suggestion of
anything that "is perfectly compe-
tent on our part should be imme-
diately over-ruled.

The Court—I hope you do not
mean to reflect upon the court?

Darrow Evidently Peeved.

Mr. Darrow—Well, your honor
has the right to hope.

The Court— I have the right to
do something else, perhaps.

Mr. Darrow——All right; all right.

Mr. Bryan—May it please the
court, Do I understand that the de-
fense has decided to put on no wit-
ness, but simply to present affida-
vits?

Mr. Darrow—That is it; to pre-
sent statements.

Mr. Bryan—And no cross-examin-
ation. I understand they were to
present witnesses and we were to
have a right to cross-examine.

Mr. Darrow—You wouldn’t have
a right to cross-examine if we put
on witnesses for the purpose of
showing what we expect to prove.

Gen. Stewart~—The court has held
he has—we are conducting this case
as the court directs.

Mr. Darrow—So far.

Gen. Stewart—So long as it con-
tinues, I hope.

Mr. Bryan—Your honor, then to be
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entitled to go in in the form of
affidavits, would we have a right
to produce any rebuttal?

Not for this court, but an upper
court, is it to be a one-sided trial in
the upper court, and will the upper
court have nothing before it except
the expert statements of the defend-
ant? Or, will the plaintiff be enti-
tled to put in, in the form of affi-
davits, its proof in rebuttal of what
is promised or expected by the de-
fendant.

Mr. Darrow—Mr. Bryan is natur-
ally a little rusty in practice. Of
course, the plaintiff has no such
right. The question is, is it admis-
sable now. After it has been heard,
the state can introduce its rebuttal,
but the question is, is this evidence
which we offer admissable now?
And, as long as the court has held
it is not, we are expected to state
what we will show.

The Court—I rather think, Col.
Darrow is correct. The state’s the-
ory is that none of this proof is
relevant to the issues, and I have
excluded their evidence, holding
that under the issues made up un-
der the statute that it is not rele-
vant. Now, the only purpose the
court would have in allowing them
to put their testimony in the record
would be that the higher courts
might properly determine whether
this court was in error or not in
excluding their testimony If the
court there decides that evidence
was admissable, then it would not
be a question there to determine
which theory was correct But the
appelate court, independent of any
number of affidavits, you would put
in, would not attempt to pass upon
the facts But, if they found that
this court had erred in excluding
this expert testimony, the case
would be sent back. So, I think you
would not be entitled to put in any
rebuttal proof, would be my con-
ception.

Mr, Hays—Doesn’t that mean that
ghes‘; are not entitled to cross-exam-
ine

The Court—That is another ques-
tion.

Mr. Darrow—We will present it
as I said. -
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The Court—Well, when it comes
to taking the whole day, to prepare
affidavits, I hate to lose the time.
Col. Darrow is certainly laboring
under a mistake when he says this
court has ever taken a day to pre-
pare an opinion. I read an opinion
the other day. The court waited
from 1:30 to 3-—no,—the forenoon,
about five hours, perhaps. It did
take time, yes. I believe that is
correct.

Gen. Stewart—Your honor needed
that time.

Mr. Darrow—I want to ask if it
is unreasonable for me to ask for
the rest of the day to prepare the
statements?

The Court—I don’t know.

Mr. Darrow—1I ought to know.

The Court—Do you think you
need the time?

Mr. Darrow—I do need it, your
honor.

The Court—You would know bet-
ter than I.

Mr. Darrow—I will read them to-
morrow.

Gen. Stewart—They wouldn’t be
read; just filed in the record.

The Court—Yes, they will be filed
in the record; no occasion to read
them.

Mr. Darrow—All right.

Mr. McKenzie—It has been held
that they can go in any time in the
world; why take the time of the
jury? Put them in the record any
time after the lawsuit is done.

The Court—You would dictate to
the court stenographers what you
expect to prove, and then let it be
copied and filed later.

Mr. Darrow—No, I think it ought
to be in the record.

Mr. Malone—We have these wit-
nesses here who cannot stay here;
we want to make use of them while
they are here.

The Court—I mean right now,
dictate it.

Mr. Darrow—No, we want to dic-
tate it from our witnesses’ state-
ments.

Says He Wants to Be Fair.
_The Court—Regardless of the
opinion of counsel, I have no pur-
pose except to be fair, but if it takes

the day to do it, why of course, but
I hate to lose the time, but justice
is more important than time.

Mr. Darrow—Certainly, your hon-
or. Your honor, we will come in
tomorrow morning.

The Court—Have any of you gen-
tlemen on the state’s side any sug-
gestions to make; do you want to be
heard any further?

Gen. Stewart—I would like very
much to have the afternoon, your
honor. There is nothing left now
except the argument of the case be-
fore the jury.

The Policeman—Order
courtroom,

Gen. Stewart—We hate so much
to lose this time. I do not want to
be unreasonable. But, they have six
men here.

The Court—Col. Malone, you
think you could be ready by 1 or
1:30?

Mr. Malone—Your honor, we have
these witnesses here, and they have
summer assignments; we don’t ex-
pect it is possible to make a state-
ment in public here; we cannot do
it in public, we have to concentrate
upon it. (Consultation between
counsel not heard by reporter).

Mr. McKenzie—Both counsels
have agreed that a large number of
counsel are worn out. These gen-
tlemen want to try and prepare
their affidavits; we know we cannot
finish the case tomorrow, and there
are many reasons why the jury
should have a chance to go home
and rest. This is the situation, and
it is the unanimous agreement we
made here, a minute or so ago, sub-
ject to your honor’s agreement, to
finish this case on Monday at 8
o’clock.

Mr. Malone—We think we can
finish it up on Monday.

The Court—Today is Friday.

Mr. Malone—Yes, your honor.

The Court—That is agreeable to
the court if it suits both sides.

Mr. McKenzie—Suits the attor-
neys on both sides.

Mr. Hays—Before we adjourn, we
do not understand that we have
agreed merely to file the affidavits,

in the
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‘because if we make our offer of

proof, we reserve the right to make
it in open court.

The Court—You have made that,
and the court has overruled it.

Mr. Hays—No. The suggestion
of the general was that we file affi-
davits. Instead of filing affidavits
we may wish to have the opportun-
ity of stating our offer of proof in
open court. We have not made up
our minds on that.

Gen, Stewart—You have no right.

Mr. Hays—Are not trials public
in Tennessee? Isn’t it a part of the
trial when we state what we expect
to prove?

Mr. Neal—As I understand—

The Court—I have passed upon
that when you presented it to me.

Mr. McKenzie—It is not part of
the trial.

Gen. Stewart—We cannot meet
here Monday morning and spend
the whole day in statements—the
statements are in affidavit form, and
placed in the record.

The Court—I will tell you what
has been a practice in my court,
for the man whose evidence is ex-
cluded, is to step to the court re-
porter and give the proof, so that
the jury does not hear it, and pro-
ceed with the trial. That is the way
we have been doing. But, they say
they cannot do that in this case in-
telligently.

Mr. Darrow-—It is too elaborate.

The Court—But, if the statements
are put in, in open court, why not
make them today? :

Mr. Hays—We are not prepared
to do that, As you say, when that
question comes up, we want to dis-
cuss it, but the General wants to dis-
cuss it before it comes up.

Gen, Stewart—I don’t want to
spend all next week—

Mr. Hays—Pardon me.

Gen. Stewart—I understand, if
your honor please, they do not have
a right under our procedure and
practice to state in open court what
their witnesses will testify to. What
would be the purpose of a statement
in open court, for the enlighten-
ment of the crowd present? If they
want it for the record—

The Court—If the court excluded
a statement Monday morning, I
could not give them time then to
to prepare it.

Mr. Hays—I ask that your honor
hear that question Monday morn-
ing.

The Court—I will hear it Monday
morning. Let the court take a re-
cess until Monday morning.

Mr. Malone—Until 8 o’clock.

The Court-——Nine o’clock. Nine
o’clock Monday morning.

Thereupon at the hour of 10:30
o’clock a.m., of Friday, July 17,
A. D., 1925, a recess was taken to
the hour of 9 o’clock a.m., of Mon-
day, July 20, 1925.
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CHAPTER VIL

SEVENTH DAY OF DAYTON EVOLUTION TRIAL—MONDAY,
JULY 20, 1925.

Court met pursuant to adjourn-
ment. Present as before.

Prayer by Rev. Standefer:

Almighty God, our Father in
Heaven, we thank Thee for all the
kindly influences Thou hast sur-
rounded our lives with. Thou hast
been constantly seeking to invite us
to contemplate higher and better
and richer creations of Thine, and
sometimes we have been stupid
enough to match our human minds
with revelations of the infinite and
eternal. May we, as a nation, have
Thy guiding and directing presence
with us in all ultimate things, and
wilt Thou this morning be the di-
recting presence that supplements
human limitations and enables
each individual in his respective
position to meet the full require-
ments of this position. Do Thou
grant to all of us Thy presence and
Thy direction in all things, we ask

for Christ sake. Amen.
The Court—Mr. Sheriff, open
court.

(Court was then opened.)

Judge Cites Darrow for Contempt
of Court.

The Court—If there is any mem-
ber of the jury in the courtroom,
let him at once retire. Any member
of the jury anywhere about the
courtroom, let him at once retire.
You gentlemen have seats in the
bar. No member of the jury in the
courtroom?

The Court—In the trial of a case
there are two things that the court
should always endeavor to avoid:

First—The doing of anything that
will excite the passions of the jury,
and thereby predjudice the rights
of either party.

Second—The court should always
avoid writing passion into his own
decrees.

On last Friday, July 17, contempt
and insult were expressed in this

- court, for the court and its orders

and decrees, when the following
colloquy occured between the court
and one of the attorneys interested
in the trial of the case:

Mr. Darrow—What we are inter-
ested in, counsel well knows what
the judgment and verdict in this
case will be. We have a right to
present our case to another court
and that is all we are after. And
they have no right whatever to
cross-examine any witness when we
are offering simply what we expect
to prove.

Court—Colonel, what is the pur-
pose of a cross-examination?

Mr. Darrow—The purpose of
cross-examination is to be used on
the trial. |

Court—Well, isn’t it an effort to
ascertain the truth?

What Darrow Said.

Mr. Darrow—No, it is an effort
to show predjudice. Nothing else.
Has there been any effort to ascer-
tain the truth in this case? Why
not bring in the jury and let us
prove it?

Court—Courts are a mockery—

Mr. Darrow—They are often
that, your honor.

The Court—When they permit
cross-examination for the purpose
of creating prejudice.

Mr. Darrow—] submit, your
honor, there is no sort of question
that they are not entitled to cross-
examine, that all this evidence is to
show what we expect to prove and
nlothing else, and can be nothing
else.

The Court—I will say this: If
the defense wants to put their proof
in the record in the form of affi-
davits, of course they can do that.
If they put witnesses on the stand,
and the state desires to cross-ex-
amine them, I shall expect them to
do so.

Mr. Darrow—We except to it, and
take an exception.



212

The Court—Yes, sir, and always
expect the court to rule correctly.

Mr. Darrow—No, sir we do not.

The Court—I suppose you antici-
pated it?

Mr. Darrow—Qtherwise we would
not be taking our exceptions here,
vour honor. We expect to protect
our rights in some other court.
Now, that is plain enough, isn’t it?
Then we will make statements of
what we expect to prove. Can we
have the rest of the day to draft
them?

The Court—I would not say—

Mr. Darrow—If your honor takes
half a day to write an opinion.

The Court—I have not taken—
Yes, I did take five hours.

Mr. Darrow—We want to make
a statement here of what we expect
to prove. I do not understand why
every request of the state and every
suggestion of the prosecution would
meet with an endless loss of time;
and a bare suggestion of anything
that is perfectly competent, on our
part, should be immediately over-
ruled.

The Court—I hope you do not
mean to reflect upon the court?

Mr. Darrow—Well, your honor
has the right to hope.

The Court—I have a right to do
something else, perhaps.

Mr. Darrow—AIl right, all right.

The Citation.

. The court has withheld any ac-
tion until passion had time to sub-
due, and it could be arranged that
the jury would be kept separate and
apart from proceedings so as not
to know of the matters concerning
which the court is now about to
speak. And these matiers having
been arranged, the court feels that
it is now time for him to speak:
Both the state and federal gov-
ernments maintain courts, that those
who cannot agree may have their
differences properly adjudicated.
If the courts are not kept above re-
proach their usefulness will be de-
stroyed. He who would unlawfully
and wrongfully show contempt for
a court of justice, sows the seeds
of discord and breeds contempt for
both the law and the courts, and

thereby does an injustice both to
the courts and good society.

Men may become prominent, but
they should never feel themselves
superior to the law or to justice.

The criticism of individual con-
duct of a man who happens to be
judge may be of small consequence,
but to criticise him while on the
beneh is unwarranted and shows
disrespect for the official, and also
shows disrespect for the state or the
commonwealth in which the court
is maintained.

it is my policy to show the same
courtesy to the lawyers of sister
states that I show the lawyers of
my own state, but I think this cour-
tesy should be reciprocated; those
is extended should at

ta wham it
10 Willlll v

least be respectful to the court over
which I preside.

He who would hurl contempt into .

the records of my court insults and
outrages the good people of one of the
greatest states of the Union—a state
which, on account of its loyalty,
has justly won for itself the title of
the Volunteer State.

It has been my policy on the
bench to be cautious and to en-
deavor to avoid hastily and rashly
rushing to conclusions. But in the
face of what I consider an unjusti-
fied expression of contempt for this
court and its decrees, made by
Clarence Darrow, on July 17, 1925,
I feel that further forbearance
would cease to be a virtue, and in
an effort to protect the good name
of my state, and to protect the
dignity of the court over which I
preside, I am constrained and im-
pelled to call upon the said Darrow,
to know what he has to say why
he should not be dealt with for
contempt.

Therefore, I hereby order that
instanter citation from this court
be served upon the said Clarence
Darrow, requiring him to appear in
this court, at 9 o’clock a. m., Tues-
day, July 21, 1925, and make answer
to this citation. *

I also direct that upon the serv-
ing of the said citation that he be
required to make and execute a
good and lawful bond for $5,000



for his appearance from day to day
upon said citation and not depart
the court without leave.

JOHN T. RAULSTON.

Mr. Darrow—What is the bond,
your honor?

The Court—$5,000.

Mr. Darrow—That is, I do not
have to put it up this morning.

The Court—Not until the papers
are served upon you.

Mr. Darrow—Now, I do not know
whether I could get anybody, your
honor.

" Mr. Neal—There will be no
trouble.

(Frank Spuarlock, of Chattanooga,
the. eupon volunteered his services

in the matter.)

The Court Officer—Let us have
order in this courtroom. If you
people come up here to hear the
trial, this is not a circus. Let us
have order.

Mr. Spurlock—Do you want a
signed bond, judge?

The Court—I reckon not, Mr.
Spurlock. Oh, Mr. Spurlock.
(The court and Mr. Spurlock

thereupon held a whispered consul-
tation.)

The Court—Are you ready to pro-
ceed with the case on triai, gentle-
men?

Mr. Hays—Yes, sir, if your honor
please; shall we proceed?

The Court—Yes.

The Governor’s Message.

Mr. Hays-—Before coming to the
evidence that we wish to read into
the record, the defense wishes to
introduce in evidence a certified
copy of the message from the gov-
ernor approving this bill, on the
ground that the message of the gov-
ernor approving the bill has a bear-
ing on the public policy of this
state. Is there any objection?
h(xen. Stewart—VYes, we except to
that

The Court—All right, I will hear
you.

Gen, Stewart—That is the mes-
sage that the governor sent to the

legislature at the time this bill was
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being considered by that body. It
is not competent in this case. '

Mr. Hays—Oh, no, this is the gov-
ernor’s message approving the bill.

Gen. Stewart—That message has
no bearing on this case and I ob-
ject to it.

Mr. Hays—He said, “having these
views, I do not hesitate to approve
this bill.” This is the message ap-
proving the bill.

Gen. Stewart—Well, sent to the
legislature? Who is the message to?

Mr. Hays—A message from the
governor.

Gen. Stewart—To whom?

Mr. Hays—To the senate and
house of representatives, approving
the hill,

Gen. Stewart—We except to that.

Mr., Hays—I presume the signa-
i)uﬁe is important also. He signs the

ill,

Gen. Stewart—We except to that
being put in the record.

‘?Mr. Hays—May I read a part of
it?

Gen. Stewart—I except to your
reading any of it.

The Court—I will hear it.

Gen. Stewart—Why not get what
some of the representatives said and
introduce it in evidence?

Mr. Hays—I have not yet come
to it. You don’t give me time,

Gen. Stewart—I will not be sur-
prised if you undertake to do it.

The Court—That would be a mat-
ter addressing itself to the powers
of the legislature on the question
of public policy. I think I will
hear you.

Mr. Hays—The governor said,
among other things: “It will be
seen that this bill does not require
any particular theory or interpre-
tation of the Bible regarding man’s
creation to be taught in the public
schools. We know that creeds and
religions are commonly founded in
the different refinements and inter-
pretations of the Bible, * * * It
seems to me that the two laws are
entirely consistent. The widest
latitude of interpretation will re-
main as to the time and manner of
God’s processes in His creation of
man.,”
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Another part says: “After care-
ful examination I can find nothing
of consequence in the books now
being taught in our schools with
which this bill will interfere in the
slightest manner. Therefore, it will
not put our teachers in any jeo-
pardy. Probably the law will never
be applied. It may not be suffici-
ently definite to permit of any spe-
cific application or enstatute.”

Now, your honor, I believe that
that statement is 1mportant on the
question of the public policy of the
state, and has a bearing upon the
question of whether this statute is
reasonable or within the police
powers of the state.

The Court—That is the governor’s
opinion about it.

Mr. Hays—But when it is a state-
ment made in approval of a bill,
your honor will agree with me that
his signature is important in the
approval of bills.

The Court—Yes.

Mr. Hays—Why not his state-
ment?

Gen. Stewart—His signature on
the act is all that could be import-
ant, to put the law in force.

Mr. Hays—These are our reasons

Gen. Stewart—If your honor
please, it is absurd to put that into
the record.

The Court-—He has the floor.

Gen. Stewart—I want to except
to his reading any more. If he

wants to put that into the record it -

might be proper to put it in without
reading. I say it is not competent
for any purpose.

The Court—I will tell you, gentle-
men, without further argument, as
I have said before, the state govern-
ment is divided into three branches,
one, executive, the other legislative,
the other judicial. Of course, the
legislative branch has nothing to
do with interpreting the law, the
courts do that. Gov. Peay—with all
deference to Gov. Peay—does not
belong to the interpreting branch
of the government. His opinion of
what the law means, whether or not
it would be enforced, is of no con-
sequence at all in the court, and
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could not have any bearing, and I
exclude the statement.

Mr. Hays—I take an exception.

The Court—Yes.

Mr. Hays—May 1 ask that it be
marked for identification?

The Court—Let the record show
it was offered and excluded.

Mr. Hays—Will you mark this
for identification?

(Passing to court reporter.)

The Court—Yes, mark it for iden-
tification. Are you ready to pro-
ceed with the case?

Gen. Stewart—Yes, we are ready.

The Court—Do you want the
jury?

(GGen. Stewart—The state is ready
to proceed with the argument,

Mr. Hays—I do not think your
honor wants the jury yet.

The Court—No.

Offers New Text Book.

Mr. Hays—We offer in evidence
the message of the governor of the
state approving the bill; first, for
showing the public pohcy of the
state; second, for the purpose of
showing that the law providing for
the school work that was taught in
the schools is not necessarily incon-
sistent with the teaching of which
Scopes is accused, in other words,
that the two laws are not neces-
sarily inconsistent; and third, I ask
the court to take judicial notice,
without the presence of the jury,
of the message of the governor as
an indication of the public policy
of the state. Motion denied. Ex-
cepted to. Statement is ruled out.
Exception taken by defendant. Now,
your honor, at the same line 1 wish
to mtroduce in evidence the text-
book that has now been adopted by
your state commission, these parts—

Gen. Stewart—Your honor—

Mr. Hays—Why should I not be
permitted to state what I wish to
offer in evidence without interrup-
tion. May I make my statement
without interruption?

" Gen. Stewart—No, sir, you cannot
do that.

The Court—The court can ex-
clude that if it is 1mproper. It can-
not hurt you.




Gen. Stewart—Your honor, the
exception I am making is, he is not
entitled to read it, that is from a
textbook that has just been adopted,
since this trial began.

Mr. Hays-—Again on the question
of public policy, at any rate 1 wish
to state what I wish to offer in evi-
dence.

The Court—Well, state the sub-
stance.

Gen. Stewart—If he wants to get
it into the record let it be treated

s read. I do not see the benefit of
reading it.

Mr. Malone—The jury is not here.

Gen. Stewart—What is the reason
of reading it to the court?

Mr. Malone—No, he is reading to
the stenographer.

The Court—I think the court
should hear what he wants to read,
if it is not proper.

Mr. Hays—Referring to page 6
(reading): “Charles Darwin, to
whom the world owes a great part
of its modern progress in biology,
spent twenty years in getting ans-
wers to puzzling questions as to
how plants and animals came to re-
semble and to differ from each
other. He then published one of
the epoch-making books of all time,
on “The Origin of the Species.”
.Even if we cannot hope to be Pas-
teurs or Darwins, we can at least
keep our eyes and ears open; we
can be constantly learning new and
interesting facts, and we may be
able to contribute something of real
value to the sum total of human
knowledge.”

Referring to page 463 (reading):
“The highest order of mammals, the
primates.” You will remember we
referred to that the other day—
“There remains one other group of
mammals of which we shall speak,
namely, the highest, that to which
man belongs. This group also in-
cludes the monkey, the baboon and
the ape. To the latter group belong
the orangoutang, the chimpanzee
and the gorilla. Because these ani-
mals excel the rest of the animal
kingdom in brain development and
in intelligence, this order of mam-
mals is known as the primates
(from the Latin, meaning first).
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Some of these animals, ‘while re-
sembling the human species in
many characteristics, must, of
course, be recognized as having
evolved (developed) along special
lines of their own, and none of them
are to be thought of as the source
or origin of the human species. It
is futile, therefore, to look for the
primitive stock of the human spe-
cies in any existing animals.””

Then, there are questions follow-
ing for the student to take up. The
tenth is, “What animals belong to
the ‘order of mammals known as
primates? Why are they so called?”

Also, this book, of course, con-
tains a picture of Darwin, and on
the order of primates contains a
picture of the gorilla, and this is
the book we are prepared to prove
was recently adopted by your text-
book commission. I want to offer
these parts in evidence.

The Court—I will
gentlemen.

Gen. Stewart—What is the pur-
pose of offering that?

Mr. Hays—To show the public
policy of the state, trying to prove
to the court that this law is unrea-
sonable.

Gen. Stewart—The public policy
now, or at the time the law was
passed?

Mr. Hays—Both.

Gen. Stewart—When do
claim that book was adopted?

The Court—Both?

Gen. Stewart-—What?

Mr. Hays—I am going to ask you
to tell me or to call witnesses, I
thought you would concede our
statement.

Gen. Stewart—I mean since the
passage of the law.

Mr, Hays—Oh, yes.

Gen. Stewart—We do not think
that is competent. The book in-
volved in this case, along with the
other evidence, is Hunter’s Civic
Biology. The book he reads from
now is not the same book that was

hear you,

you

taught last year in the public
schools.. What is the name of that
book?

Mr. Hays—That is true. I do not
claim that it is. The testimony as to
the other is here. I claim this book
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was adopted in substitution for
that. 1 claim it indicates you can-
not teach biology without teaching
something about Darwin and evo-
Iution. If this law is unreasonable,
it is, of course, unconstitutional.
That shows how unreasonable that
law is, that is one of the questions
we have to make on the constitu-
tionality of the statute. I take it
that the court takes judicial notice
of every fact that bears upon that
question.

The Court—I have already passed
upon it, but you have the right to
have my action reviewed, of course.

Mr. Hays—No, I think we have a
right to have your honor to pass
upon it. We want to be heard in
order to have it before the court
should we desire to make a motion
in arrest of judgment or the direc-
tion of a verdict.

The Court-—Mr. Stewart, for the
present I will let this book be filed.
If 1T see proper I will exclude it
Jater. It might be competent, I am
not sure.

Gen. Stewart—We except.

Mr. Hays—I am referring to page
6 of “Biology and Human Welfare,”
by Peabody & Hunt, and page 463.
I am quite ready to suggest, if the
prosecution wants to use any other
part of the book on appeal, or if we
want to use any other part, that this
same ruling be adopted as to the
other parts. (Said book was there-
upon received and marked defend-
ant’s exhibit, No. 2.)

Mr., Hays——If your honor please,
we next desire to make another of-
fer. I have, since the last hearing,
looked up the law and inquired
from prominent members and jur-
ists of your bar as to the practice
in your courts. I understand, of
course, that the offer of proof must
be made in the absence of the jury.
I understand, further, that it is done
in any one of three ways. Either
you call your witness and first bring
out the testimony by question and
answer, so as to make your record;
or, secondly, you state to the court
what you intend to prove; or,
thirdly, you make an affidavit, first
handing it to opposing counsel. I
believe all three ways are properly
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recognized and used. I am told
that an attorney, so long as the jury
is not present, is seldom, if ever,
denied the right to make this offer
of proof in his own way. We are
anxious, your honor, to state what
our offer of proof is, and we are
particularly anxious to state it in
reference to a statement that your
honor made in the discussion on
last Friday. You will remember
that I suggested to your honor that
it might be, after hearing some of
the statements, you would change
your ruling, at least as to some of
it. For instance, we are prepared
to prove what evolution is by a
witness, and by the same witness
what the Bible is, qualifying him
as an expert on both subjects, and
show according to a proper inter-
pretation or translation of the
Bible, or translation, these two
parts of the act are not conflicting
and Scopes’ act has not conflicted
with the first part. I don’t say that
will be convincing to your honor,
but I suggest we want to prove it
on that ground and also on the
ground that after hearing the evi-
dence your honor might change
your opinion as to the reasonable-
ness of this law., In the discus-
sion I said: “I asked to be given
an opportunity to show whether or
not that law is reasonable or not.”
Your honor then told me this: That
your honor would hear us. Here
is what happened. 1[I asked that it
be put in evidence in this case in
order to inform the court and give
us an opportunity to show whether
that law is reasonable or not. Your
honor told me yesterday that your
honor would hear us with an open
mind.

Your honor said: “I am going to
let you introduce evidence and I
will sit here and hear it, and if that
evidence were to convince me that I
was in error, I would, of course,
reverse myself.

Mr. Hays—That is true. I know
you would do that. :
The Court—You can introduce

evidence for the other purpose and
I will hear it, and I never hesitate
to reverse myself if I find myself
in error,
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Mr. Hays—That being so, I think
your honor ought to permit us to
enter the evidence for both pur-
poses.

So I suppose we may assume in
this offer to proof that we can
make it in our own way

The Court—I said, further that I
did not know about it. Of course
all this discussion we have now we
did not have before the court, the
question as to how that would be
introduced.

Mr. Hays—Yes, but your honor
said you will hear us.

Gen. Stewart—Permit me to in-
terrupt for just a minute.

Mr. Hays—Yes.

Gen., Stewart—On Friday we ad-
journed until Monday to give them
an opportunity to prepare state-
ments or affidavits of witnesses to
be filed. I stated I would not agree
to a continuance if we were to meet
on Monday morning to spend a
whole day in a harangue. I stated
it expressly, and the record shows
that. We adjourned with the ex-
press understanding that they
would be permitted to prepare the
affidavits for the record, and the
only thing left for the court to de-
termine, according to the court’s
own statement in response to an in-
quiry by Mr. Hays, as:-to whether
or not the affidavits would be read.
. Mr. Hays—That is what I wanted
to do. I want to present my offer
of evidence, stating that we would
prove such and such a thing by
such and such a witness.

The Court—You mean you will
make the statement yourself, Mr.
Hays?

Mr., Hays—Oh, yes; yes, sir.

The Court—Gen. Stewart, do you
object to that?

Gen. Stewart—How is that?

The Court—Do you object to his
statement that he hopes to prove
so and so by certain witnesses?

Gen. Stewart—Your honor, the
statement could be made for the
record and we would except to it
being stated in open court.

The Court—Of course. I want to
hear it or want to read it, one.

Gen, Stewart—Your honor could
read it. About how long would it
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take to make these statments?

Mr. Hays—I do not know. If I
presume on the patience of the
court, the court will stop me. But
this is in the absence of the jury, -~

The Court—I know, of course,
you would not expect to read all of
the statements, but would merely
summarize it.

Mr. Hays—I will merely state
what 1 expect to prove. Some 1
would summarize, others I would
read,

Gen. Stewart—That is not the
correct way to put it into the rec-
ord. If it is to go in in affidavit
form, it must have the effect of
testimony.

Mr. Hays—I do not understand.
I understand statements are allowed
to go in.

Gen,
sworn to.

Mr. Hays—I do not understand
the practice. That is not the prac-
tice in your state, Cruso vs. State,
95 Tennessee, appears the state-
ment that where you do file a state-
ment, “one way is for counsel to
wrlte it out at that time, what is
expected to be proved, hand it to
opposing counsel, so there is no dis-
pute.” I cannot find anything in
that case that requires any affidavits
being sworn to whatever,

The Court—What about the agree-
ment when we adjourned Friday?

Gen. Stewart—It was to be pre-
pared. We made no such statement.
You said you would present the
statements to be read in court. That
you would have to prepare these,
because your scientists were going
away.

Mr. Hays—Exactly. We could not
prepare these in their absence.

Gen. Stewart—I suggest, your
honor, the record will shpw the
word “affidavit” was used, that is
the understanding.

Mr. Hays—It was used in one
place and not another. “State-
ment” was used, statements, of
course. ‘

Gen. Stewart—We adjourned on
Friday to give them the opportunity
to prepare them.

Mr. Hays—After our discussion
on Friday the court said: “If the

Stewart—They must be
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statements are to be put in open
court, why not put them in today?”
That was at the very end. Do you
now insist we not put in affidavits?
Gen. Stewart—Read what was
said when you asked them for a
continuance to Monday?

Mr. Hays (Reading)—“I don’t
want to spend all next week.,” That
was the reason, probably.

Gen. Stewart—That is the reason;
a pretty good reason.

Mr. Hays (Reading) from Fri-
day’s minutes of the record.)

Gen. Stewart—The record further
shows his honor stated you better
have your affidavits prepared.

Mr. Hays—Statements, your honor
said. I would like to make my rea-
sons a little clearer, but Gen. Stew-
art perhaps will agree—

The Court—YVYes.

Mr. Hays—First, 1 offer the proof

in open court, while we are all
here, so that, if the state’s attorney
desired to they have a right to deny
that the witness would so testify.
Secondly, the court should hear
read the statements in order to
properly certify them as part of
-the bill of exceptions on appeal.
Thirdly, to consider whether the
court erred in excluding the testi-
mony from the jury; next, holding
the statute unconstitutional, and to
consider whether the testimony is
not properly before the jury in that
it tends to show that the theory of
the divine creation of man, as set
forth in the Bible, and that the
science Scopes taught merely por-
trayed the manner of man’s crea-
tion There are manifold rea-
sons why the court should read
these, and if we are wrong the
court could point out to us, and if
we are right we should have the
benefit of reading them.

The Court—Why not read a syn-
opsis?

Gen, Stewart—Why do you ob-
ject to preparing them in written
form and handing them to state’s
counsel?

Mr. Hays—It may be a habit or
custom of mine, but I like to try
my case in open court.

Gen., Stewart—I stated on Fri-
day—
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Mr. Hays—I believe under your
practice I have a right to make my
oﬂ;er of proof in the form I want
to?

Gen. Stewart—No.

Mr. Hays—I believe the prosecu-
tion should not insist we make our
proof or prepare our record, but
in a proper way as long as we are
right.

Gen., Stewart—In the discretion
of the court.

Mr. Hays—Of course it is, if we
ask for anything unreasonable.

Gen, Stewart—It is anyway.

Mr. Hays—Is it unreasonable to
state what we mean to prove by
certain witnesses, when they can
do no harm?

Gen. Stewart—I stated that the
primary purpose of the defense is to
go ahead with this lawsuit for the
purpose of conducting an educa-
tional campaign and say to the pub-
lice through the press their idea of
their theory. And I think that this
thoroughly demonstrates that that
statement was more than correct,

Mr. Hays—You see the prosecu-
tion not only attempts to state our
theory of the case, but also to tell
our purpose to the court. Why not
do it?

The Court—Let us hear from the
attorney-general.

Gen. Stewart—There could be no
purpose in reading the statement,
or making the statement in open
court to this crowd, the people
here, except for the purpose of fur-
thering its educational campaign as
they call it, or spreading propa-
ganda as I call it. That is the only
purpose, Put them in the record
for the supreme court that it may
review the statement when the
statement reaches the, supreme
court. The record is being made
up by the stenographers here and
they can take the statements pre-
pared and write them into the rec-
ord, and we can proceed to the dis-
position of this case without the
necessity and the time of arguing
this matter out here before the
court, Of course, these statements
will have to be submitted to the
court and counsel here.
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The Court—Of course it would
relieve the court of a great amount
of work, instead of sitting here and
reading them.

Gen. Stewart—I think we are fix-
ing to lose two or three days on
these statements, right now if that
is permitted.

Mr. Hays—Justice is more im-
portant than time.

Gen. Stewart-——The crowd is not
going to try the lawsuit.

Mr. Malone—We are not talking
to the crowd. We are talking to
his honor,

Gen. Stewart—Put them in—

Mr. Malone—lLet his honor dis-
miss the crowd, and have your
honor and the attorneys—

Gen, Stewart—Why not put them
in written form?

Mr. Hays—We feel the prosecu-
tion has been allowed to state what
the theory of our case is, and we
insist at any rate to state our pur-
pose. am afraid perhaps my
methods of explanation may be
somewhat confused because after
ten minutes of explaining why I
prefer to present my offer of proof,
and the general explanation, and I
have a reason, and I am entitled to
do it, as long as my procedure is
right according to your state prac-
tice. 'The attorney-general may not
like our methods, and suspect our
purposes, but we have a right to
state them to your honor for our-
selves.

Mr. Stewart—It is my desire that
these proceedings retain what legal
aspect they may. It may be con-
tended that it is going to be a Sun-
day school class or a chautauqua,
if so it is time to adiourn.

Mr. Hays—I take exception. No
one on this side of the table talks
on the chautauqua.

The Court—It is not my purpose
to withhold anything from the
crowd, or give anything to the peo-
ple who happen to be here. It is
purely a legal question for me.

I would like to see the holdings
in Tennessee on this point, if there
are any. In my practice we have
not had a big case like this. This is
my first case of this kind, perhaps,
the first the court has had. Ordi-
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narily, when we offer proof that has
been ruled out, counsel for the party
against whom the court rules just
steps over to the shorthand reporter
and gives it to him quietly, with the
jury in their seats. Now that is the
way we ordinarily do it.

As to whether it shall be put in
affidavit or in statement form, I am
not prepared to rule.

Mr. Hays—Your honor, affidavits
have never been required. I can
state from the cases I examined yes-
terday.

Gen. Stewart—You might be right
on that,

Mr. Hays—We already insisted it
should be done out of the presence
of the jury? i

Gen. Stewart—I would object as
vigorously as I know how as to the
statements being made in open
court. It is unnecessary. They are
being made for the appellate court
and whether verbal or written
makes no difference to the appellate
court.

Mr. Hays—It may make some dif-
ference to this court. He still stated
he had an open mind. What is the
fear?

Gen. Stewart—My objection is to
making a Sunday school out of this
at the expense of Rhea county, of
the courthouse.

Mr. Hays—It may lead to intelli-
gent thought and that can do no
harm.

Gen. Stewart—The fact that it
may lead to unintelligent thought
may do harm.

Mr. Hays—I don’t think intelli-
gent thought ever does any harm,
I have a right to make my offer of
proof in my own way.

Mr. Bryan—If the court pleases—

The Court—Gentlemen—

Mr. Stewart-—Mr. Bryan, if your
honor pleases—

The Court—If there is no theory
why this should not be—to prevent
the court from sitting down and
reading this, the court and counsel
going to a private room and having
this put into the record-—I do not
mean to intimate that it should be
done this way.

The Court—Col. Bryan, I will hear
you.




220

Must Not Be a One-Sided Case.

Mr. Bryan—If your honor please,
if the object of the defense is to
make a record for the higher court,
that can be done by affidavits and
we will not be allowed any affida-
vits, on the other side.

If the purpose of the defense is
to present an argument with the
purpose of pursuading your honor
that he was wrong, and in order to
induce him to reverse himself, if
that is the purpose of this, it can-
not be a purely ex parte matter.

If they are allowed to present ar-
gument to the court that it should
be wrong, and should reverse itself,
we certainly should be allowed to
present an argument on the other
side. As long as it goes into the
record for the other side, we are
excluded, but so long as the de-
fense is attempting to persuade this
court and to secure action in this
matter, it cannot be on side ex parte,
it seems to me. We must be allowed
to present our side to the court so
that the court, when it comes to con-
sider whether it should reverse itself,
should have both sides of the case
and not only the other side.

Mr. Malone—Mr. Bryan is guilty of
the same fallacy in his statement now
that he was guilty of the other day
when he asked the right to cross-
examine our witnesses who might be
called merely for the purpose for
which these statements are offered.
The prosecution and the court sus-
tained that objection to the admissi-
bility of the testimony of our wit-
nesses who were here. If the prose-
cution had not objected and your
honor had admitted our witnesses,
then Mr. Bryan would have the right
he now wishes to claim to cross-
examine witnesses. But after limit-

ing us to witnesses to testifying to’

mere points in synopsis, he wanted
to maintain all the broad rights
which he would have had if our tes-
timony had been admitted even with-
out the prosecution having objected
to our testimony being limited. Now,
this morning he claims the right
when limited not to witnesses, but
statements, and I have the same right
to answer that he cannot have the
issue limited as to our offer of prooi,
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the court having ruled upon it, and
then claim all the broad rights which
he would have if the proof had been
admitted that we wish to offer.

Mr. Bryan—The point which the
gentleman makes is not the point in
this case. He says I object to the in-
troduction of witnesses without the
right to cross-examine. Now, even if
the court had held that we had no
right to cross-examine these wit-
nesses on the ground that the testi-
mony was not for the court to con-
sider, but for the higher court, even
if the court had so held and we had
been permitted to cross-examine wit-
nesses, I submit that this morning is
in for an entirely different purpose.
The argument to be made by the gen-
tleman from New York is not for the
higher court, but for this court, to
persuade this court that it was
wrong, to secure “from this court a
decision in this trial, and surely we
are not to be banned from presenting
our side, whenever they try to per-
suade this court to take an action that
vitally affects this case. This is an
entirely different point this morning,
Mr. Malone, and had the other side
been right when they objected to
cross-examination, they cannot be
right now, because if they had been
right then, it would be simply be-
cause the evidence was for the upper
court, which c¢ould not render a de-
cision, but only remand the case for
a new trial. Had they been right
then, they cannot be right now, when
their purpose is not to make a record
for the higher court, but to persuade
this court and secure a decision from
this court for the acquittal of the de-
fendant at this time.

Mr. Darrow—May I say a word in
reference to Mr. Bryan’s statement,
if your honor please?

The Court—Judge MacKenzie,
couldn’t you furnish me some author-
ities on this question?

Mr. Hays—I have the authorltles
The Court—Just a mlnute Col.
MacKenzie.

Mr. MacKenzie—Your honor—

‘Mr. Darrow—I don’t suppose there
is any dispute between us lawyers on
it, but you may differ, Mr. Bryan. If
there is I suggest, your honor, that
is a good way to send out for them,
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but I do not believe there is any dis-
pute between the lawyers on this
method.

The Court—I will hear you.

Mr. Darrow—I only want a mo-
ment. I agree exactly what the prac-
tice is, not only here, but elsewhere.
We offer certain evidence; the court
refused it. We offer to call witnesses
and the court said it was nct com-
petent. Now, we cannot predicatz
error on that unless we put in the
record what we expected to prove by
witnesses.

Your honor is quite right, and that
is ordinarily right, too, stepping up
to the shorthand reportel and statmff
what we expect to prove, telling tho
court and the shorthand reporter
taking it down. That is exactly what
we want to do here. We want to
state it to the court and have it taken
down by the shorthand reporter, or
else pass them the statements we have
already prepared to be used in the
record in lieu of that.

‘We want to state to the court ex-
actly what we expect these witnesses
to swear to. How can there be any
question?

tThe Court—Have you the affida-
vits?

Mr. Darrow—They are not affida-
vits, but statements.

Gen. Stewart—Have you the state-
ments preparcd?

Mr. Darrow—7VYes.

Gen. Stewart—Then simply place
them—Ilet them turn them into the
record, and proceed with the case.

Mr. Dal‘row—We think we have the
right—

Gen. Stewart—To make a speech?
That is what you are talking about!

Mr. Darrow—To choose our own
way of protecting the record.

Gen. Stewart—I think not.

Mr. Darrow—We have a right, if
we choose, to state in open court we
expect to prove, for instance, Dr. Os-
born—

The Court—How long will it take?

Mr. Darrow—I think, your honor,
we will not need to read all of them;
I think we could read all we wanted
to in an hour, and then adopt their
method on the rest.

The Court—What do you say?

221

Mr. MacKenzie—~What do you say?
The Court—Let me ask you a ques-

Hion: thevy agk tg file ctatomonte: thovy
O, uify dSK 10 il elau,uncuto, Uiy

want an hour to briefly review what
is in the statements.

Mr. MacKenzie—Can we see the
statements?

Mr. Darrow—Certainly.

Mr. McKenzie—After he speaks an
hour and tells us what he expects to
prove, this is excluded testimony for
the supreme court to review, how
much closer to the facts than you are
right now? Is your honor going to
say under your statement, as judge
of the Eighteenth Judicial Circuit of
the state of Tennessee, if these gen-
tlemen could prove that—have either
of the witnesses fainted? Have they
run off and has it gotten down to the
point where these distinguished gen-
tlemen have to take the statements,
too? Not even concerned to? What
does the statement of an hour mean
in this record? Of course, they are
entitled to preserve their exceptions.

Mr. Darrow—That is all?

Mr. McKenzie—Not what Mr. Hays
of New York thought he hoped to
prove? This is not an application
for a continuance?

Mr. Hays—Why of New York?

Mr. McKenzie—I noticed you don’t
want to be of Tennessee, and hence
I thought I would place you. We
want you to have the respect of your
own wishes, Brother Hays, and we
have no cbjections to your living in
New York.

Mr. Hays—(Not heard in the noise
and continued talking of counsel.)

Mr. McKenzie—Please do not inter-
rupt me. I am talking to the court,
if you please. I will answer any-
thing you want to ask, and write you
a letter to boot.

Mr. Hays—You cannot—

Mr. McKenzie—Your honor, I was
proud to see as a friend of these dis-
tinguished gentlemen among the
many able Chattanooga lawyers up
here, my distinguished friend, Frank
Spurlock, one of the best lawyers in
Tennessee, standing by Col. Darrow.
If you want to get the Tennessee laws
as to how to get this in the record,
letdhm make a statement in the rec-
ord.
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Mr. Hays—He told me.

Mr. McKenzie—We are perfectly
willing for you to have it, but we
don’t want to give you three hours
over it; your honor is not going to
let you prove that unless you could
show some symptoms ou could
prove that.

Mr. Hays—I want to see the symp-
toms.

Mr. McKenzie—We have had sev-
eral of them. I think we have heard
the speeches of my good friends,
Hays and Malone. We kind of enjoy
Brother Darrow speaking, but we
heard their speeches and sitting
around for two hours, on every ex-
ception. Now it is a mere matter of
law and procedure what shall go into
the record in this case.

Mr, Hays—That is right.

Mr. McKenzie—It has been exclud-
ed. Now, will your honor put it in
the record in this case? In the first
place, this honorable court must be
satisfied that they could have praoved
by these witnesses this excluded
testimony.)

The Court—How can I be satisfied?

Mr. McKenzie—The onus is on
them.

Mr. Darrow—Let me ask you a sim-
ple question.

Mr. McKenzie—All right, Col. Dar-
row.

Mr. Darrow—If you were asking
for the admission of some evidence
or John Smith here to testify, and
you told the court what it was and
the court said it was not competent
and ruled you could not give it, isn’t
that simple statement of what you
expect to prove by John Smith
enough to preserve the record?

Mr. McKenzie—No, sir; not unless
it is agreed to by the other side.

Mr. Darrow—What?

Mr. McKenzie—Never has been in
Tennessee. If that is the way of it
we ought to just practice law on the
statements of the lawyers on each
side as to what they want to prove
and dispense with the witnesses, and
argue the case.

Mr. Darrow—I don’t like to dis-
pute on Tennessee law, but I am
sure I am right.

Mr. McKenzie—Let Col. Stewart
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look at your statements there, and
if he will agree your witnesses will
swear to them—that trouble is all
over.

Mr. Hays—Why not read them in
open court?

Mr. McKenzie—I don’t want to
read them and nobody else wants to
read them.

Mr. Darrow—It won’t take over
an hour, and take the statements
of the rest of them.

Gen., Stewart—I don’t think we
will have any trouble about what
goes into the record; the only thing
is the reading of these in open court.

The Court—They do not purpose
to read them.

Gen. Stewart—Read
make speeches on them.

Mr. Hays—No.

Mr. Darrow—We expect to show
that a certain professor will say so
and so and read the statement; read
two or three of them, and let it go
at that.

Mr. Hicks—As I understand and
remember, they made the statement
the other day to this effect: What
they intended to prove, that evolu-
tion does not conflict with the Bible,
or they want to interpret the Bible
or show evolution does not contra-
dict the Bible. Now, your honor
has ruled that line of evidence is
not admissable in this case. Now,
will your honor rule time and again
on it? Is there an end to that?

The Court—Didn’t they say what
they intended to prove; didn’t Mr.
Hays say that he wanted to offer
proof they wanted to show what was
meant by it?

Mr. Hicks—That is true, your hon-
or has already ruled on that; what
is their purpose?

The Court—I thought that the de-
fendant admitted that he taught that
man descended from a lower order
of animals.

Mr. Hicks—If they exclude every-
thing else but the only evidence on
this merely to save time.

The Court—The higher courts may
differ with me. .

Mr. Hicks—What is the use of
reading them in open court?

them and
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Mr. Darrow—We are just trying
to make the record, nothing else.

Mr. Hays—We are entitled to make
this record in our own way as long
as it is in accord with the practice
of Tennessee and the constitution.
Aren’t we entitled to make it as long
as it is in accord with your practice
or the way you gentlemen say?

Gen. Stewart—Like the court says.

Mr. Hays—If it is in accord with
your practice.

Gen. Stewart—Why state them in
open court?

Mr. Hays—I understand that three
times.

Gen. Stewart-—I would not be able
to understand you.

Mr. Hays—That is not my fault;
beg pardon.

Mr. McKenzie—As I understand
these gentlemen, the other day, they
offered this scientific testimony, and
your honor held that was not com-
petent; am I right?

The Court—I held it was immater-
ial and incompetent because it would
not reflect upon the issues involved
in the case.

Mr. McKenzie—Now, as I under-
stand, if your honor please, the only
purpose in their offering these state-
ments now is to make up the record,
and in the event the case boes to the
appellate court to convince the court
your honor is in error in refus-
ing to admit this particular testi-
mony. Now, if this is true, may it
please this honorable court, what
right would they have to come into
this court by reading these state-
ments and then after that as indi-
cated by Mr. Hays, make an argu-
ment on the very statements of these
scientists that you have held their
testimony was not competent.

The Court—Just an hour to make
up the record.

Mr. Hicks—To make up the record,
not to make an argument.

(Thereupon after a further col-
loquy between counsel, the court
said):

The Court—I give you an hour,
gentlemen, to go over that, I will
then hear you on both sides. I will
let you have a chance to see the
statements offered as proof.
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(Thereupon Mr. Hays proceeded to
read):

Mr. Malone—We can finish it in an
hour, your honor.

The Court—I am very much in-
clined to give them an hour, general.
I believe I will give the defense an
hour to make up their record for the
appellate court. I want to be fair
to both sides and it occurs to me that
that is fair.

Mr. Hays—We expect to prove by
the Rev. Walter C. Whitaker—

The Court—I wish you wouid
stand over here near the stenogra-
pher, Mr. Hays.

Mr. Hays—We expect to prove by
t}%e Rev. Walter C. Whitaker, rector
o L—

Gen. McKenzie—I just want to ask
for information. Is he first going
to state what he expects to prove
here by each of these witnesses and
then read the affidavit covering the
some thing?

The Court—No, I don’t think he
wants to do that. Mr. Hays, what
do you want to read, your statement
of summaries? I don’t understand
he wants to argue the statements.

Bible Not to Be Taken Literally.

Mr. Hays—I will offer a portion
of them. I have two here which
have not been prepared and I will
state what they are and then I will
offer just one where the witness is
in court and I want to read from that
what we offer to prove. The others
will state in general and we will
save time if we can. We expect to
prove by the Rev. Walter C. Whit-
aker, rector of St. John’s Episcopal
church, Knoxville, Tenn., and chair-
man of the committee which passes
on the competency of new minis-
ters for the United States that a man
can be a Christian and an evolution-
ist at the same time. He says “As
one who for thirty years has preach-
ed Jesus Christ as the Son of God
and as ‘the express image of the
Father’ I am unable to see any con-
tradiction between evolution and
Christianity.

“And also a man can be a Chris-
tian without taking every word of
the Bible literally. Not only so, but
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the man has never lived who took
every word of the Bible literally.
‘When St. Paul said: ‘I am crucified
with Christ,” and when David said,
‘The little hills skipped like rams,’
neither expected that what he wrote
would be taken literally. The sense
of Scripture is Scripture. That sense
is conveyed to us sometimes in a
story and sometimes in a poem, The
higher and truer meaning would often
be lost if we held ourselves exclusively
to the letter and rejected that which
it suggests or figures. The story of
Abraham’s two sons, as contained in
Genesis, is interesting and valuable:
but in his epistle to the Galatians,
St. Paul does not hesitate to say that
it is an allegory, and that its true
value is its teaching as to the two
convenants or testaments.

“I am thoroughly convinced that
God created the heavens and the
earth, but I do not know how he
proceeded. I am sure that He made
manp in His own image, but I find
nothing in the Scriptures that tells
me His method. Since God is not
subject to the categories of time and
space a thousand years being in His
sight as a single day, I am unable
to see that there is any incompati-
bility between evolution and reli-
gion. Some evolutionists are irre-
ligious, but so are some who are not
evolutionists. I myself hold with
the writer of the Epistle to the He-
brews that ‘God, who at sundry times
and in divers manners, spoke in time
past unto the fathers by the prophets
hath in these last days spoken unto
us by His Son, by whom He made
the world.’ ” That would be the
testimony of Dr. Whitaker.

Would Use Shailer Matthews.

We expect to prove by Dr. Shailer
Mathews, dean of the Divinity school
of the University of Chicago, and
one of the leading American author-
ities on the Bible, author of the book
on “Contribution of Science to Reli-
gion,” that “a correct understanding
of Genesis shows that its account of
creation is no more denied by evolu-
tion than it is by the laws of light,
electricity and gravitation. The Bible
deals with religion,
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Two Accounts of Creation.

There are two accounts in Genesis
of the creation of man. They are not
identical and at points differ widely.
It would be difficult to say which is
the teaching of the Bible. The aim
of both, however, is clear and won-
derfully inspired. Each shows how
God created man and how man dif-
fers from beasts.

In the first account in Genesis,
Chapter 1 to Chapter 2, Verse 3, it is
said that God made beasts, cattle and
all creeping things by having the
earth bring them forth as living crea-
tures. The Hebrew expression here
used to quote Nephesh Shayah is the
same as that used in Genesis, Chapter
2, Verse 7, to describe man when
created. The first story then con-
tinues with the creation by God of
man in the divine image, male and
female being created on the sixth
day. In the second account Genesis,
Chapter 2, Verses 2 to 24, God is
said to have formed man from the
dust of the ground and to have
breathed into him the breath of life.
Man thus became a living soul. In
the Hebrew the same word is used
as that previously used to describe
the animals which the earth brought
forth. .
" This living creature, Adam, is
placed by God in a garden, which
he is to till. He is forbidden to
eat of the tree of the knowledge of
good and evil. He, however, dis-
obeys and eats the fruit. God then
declares that man has become “one
of us knowing good and evil.”
Genesis thus says that an animal
life, produced by God from the
earth by his spirit, came to be like
God through a developmnet born
of experience. Thus so far from
opposing the Genesis account of the
creation of man, the theory of evo-
lution in some degree resembles it.

But the book of Genesis is not
intended to teach science, but to
teach the activity of God in nature
and the spiritual value of man. It
is a religious interpretation, its
writers use the best of ‘the then
current knowledge of the universe
to show how God was in the crea-
tive process, and how that process
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culminated in man possessed of
both animal and divine elements.

The theory of evolution is an at-
tempt to explain the process in de-
tail. It does not take place in a
vacuum, but in an environment in
which is God. Genesis and evolu-
tion are complementary to each
other, Genesis emphasizing the di-
vine first cause and science the de-
tails of the process through which
God works., This view that evolu-
tion is not contrary to Genesis is
held by many conservative evan-
gelical theologians, such as Strong,
Hall, Micou, Harris and Johnson,
Mullins also holds to a theistic evo-
laution.”

Mr. Hays then read the statement
of Dr. Fay Cooper Cole, anthro-
pologist, University of Chicago; the
statement of Kirtley F. Mather,
chairman of department of geology,
of Harvard university, and the state-
ment of Dr. Winterton C. Curtis,
zoologist, University of Missouri.

At 11:40 a. m., during the reading
of Dr. Curtis’ statement, the further
hearing of this case was adjourned
to 1:30 p. m., when the following
proceedings were had:

Darrow Apologizes to the Judge.

Gen, Stewart—This morning the
court read a citation to one of the
counsel for the defense, referring
to a certain matter which occurred
here on Friday and during the noon
hour I conferred with some of the

gentlement for the defense, partie- .

ularly the gentleman involved, Mr.
Darrow, and Mr. Darrow has a state-
ment that he wants to make at this
time and I think it is proper that
your honor hear him and I want to
ask the court to hear the statement.

The Court—All right, I will hear
you, Col. Darrow. )

Mr. Darrow—Your honor, quite
apart from any question of what is
right or wrong in this matter which
your honor mentioned and which I
will discuss in a moment—quite
apart from that, and on my own ac-
count if nothing else was involved,
I would feel that I ought to say
what T am going to say. Of course,
your honor will remember that
whatever took place was hurried,

one thing followed another and the
truth is I did not know just how it
looked until I read over the minutes
as your honor did and when I read
them over I was sorry that I had
said it. This is not all I am going
to say—I am just going to preface
it. So on Friday I determined im-
mediately on reading it over I
would tell the court just what I
thought about it this morning. In
the meantime, I had seen the paper
which stated that the court thought
that I was trying to get in position
where I would be held in contempt
and they thought so and the like
and I was at loss what to do, but I
knew your honor wanted to be
heard first. Now I want to say that
what I say is in good faith, regard-
less of what your honor may think,
it is right for you to do. But I say
it because I think I ought to say it
for myself, I have been practicing
law for forty-seven years and I have
been pretty busy and most of the
time in court I have had many a
case where I have had to do what
I have been doing here—fighting
the public opinion of the people,
in the community where I was try-
ing the case—even in my own town
and I never yet have in all my
time had any criticism by the court
for anything I have done in court.
That is, I have tried to treat the
court fairly and a little more than
fairly because when I recognize the
odds against me, I try to lean the
ether way the best I can and I don’t
think any such occasion ever arose
before in my practice. I am not
saying this, your honor, to influ-
ence you, but to put myself right,
I do think, however, your honor,
that I went further than I should
have gone. So far as its having
been premeditated or made for the
purpose of insult to the court I had
not the slightest thought of that.
I had not the slightest thought of
that. One thing snapped out after
another, as other lawyers have done
in this case, not, however, where
the judge was involved, and apolo-
gized for it afterwards, and so far -
as the people of Tennessee are con-
cerned, your honor suggested that
in your opinion—I don’t know as I
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was ever in a community in my life
where my religious ideas differed
as widely from the great mass as I
have found them since I have been
in Tennessee. Yet 1 came here a
perfect stranger and I can say what
I have said before that I have not
found upon anybody’s part—any
citizen here in this town or outside,
the slightest discourtesv. I have
been treated better. kindlier and
more hospitably than I fancied
would have heen the case in the
north, and that is due largely to
the ideas that southern people have
and they are, perhaps, more hospi-
table than we are up north. Now I
certainly meant nothing as against
the state of Tennessee, whom I don’t
think is any way involved, as vour
honor knows that these things came
up in court time and time again and
that it is not unusual perhaps in a
case where there is a feeling that
grows out of proceedings like this
that some lawyers will oversten the
bounds. I am quite certain that I
did that. T do not see how vour
honor could have helped taking
notice of it and I have regretted it
ever since on my own account and
on account of the profession that I
am in, where I have tried to con-
form to all rules and think I have
done it remarkably well and T don’t
want this court, or anv of my breth-
ren down here in Tennessee, to
think that I am not mindful of the
rules of court. which I am, and
mean to be, and I haven’t the slight-
est fault to find with the court. Per-
sonally, I don’t think it counstitutes
a contempt, but I am quite certain
that the remark should not have
been made and the court could not
help taking notice of it and I am
sorry that T made it ever since I
got time to read it and I want to
apologize to the court for it.. (Ap-
plause.)

The Judge Forgives Darrow.

The Court—Anvone else have
anything to say? In behalf of Col.
Darrow in anyway? (No re-

sponse.) If this little incident had
been personal between Col. Darrow
and myself, it would have been pas-
sed by as unnoticed, but when a
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judge speaks from the bench, or
acts from the bench, his acts are
not personal but are part of the ma-
chine that is part of the great state
where he lives. I could not afford
to pass those words by without no-
tice, because to do so would not do
justice to the great state for which
I speak when I speak from the
bench. I am proud of Tennessee,
I think Tennessee is a great state.
It has produced such men as the
Jacksons, such men as James K.

Polk and such men as Andy John-

son and such men as the great judge
that recently went from our neigh-
borhood to the supreme bench of
the United States—Judge Sanford—
so I feel that we must preserve the
good name of this great state that
has produced such great men—such
great characters as these that I have
mentioned. We have had another
man who lived in Tennessee—I be-
lieve he is dead now—he was a
poet and he wrote these words:

“Dost thou behold thy lost youth,
all aghast,
Or dost thou feel from retribu-
tions’ righteous blow
Then turn from the blotted archi-
eves of the past
‘And find the future pages white
as SNow.
Art thou a mourner? Rouse thee
from thy spell;
Art thou a sinner?
forgiven.
Each day gives thee light to lead
thy feet from hell.
Each night a star to lead thy feet
to heaven.”

Sin may be

Raulston Acts on Christian
Principles.

My friends, and Col. Darrow, the
Man that I believe came into the
world to save man from sin, the
Man that died on the cross that
man might be redeemed, taught that
it was godly to forgive and were it
not for the forgiving nature of Him-
self I would fear for man. The
Savior died on the cross pleading
with God for the men who crucified
Him. 1 believe in that Christ. I
believe in these principles. I accept
Col. Darrow’s apology. I am sure
his remarks were not premediated.

=
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I am sure that if he had had time
to have thought and deliberated he
wotuld not have spoken those words.
He spoke those words, perhaps, just
at a moment when he felt that he
had suffered perhaps one of the
greatest dissapointments of his life
when the court had held against
him, Taking that view of it, I
feel that I am justified in speaking
for the people of the great state that
I represent when I speak as I do
to say to him that we forgive him
and we forget it and we commend
him to go back home and learn in
his heart the words of the Man who
said: *“If you thrist come unto Me
and I will give thee life.” (Ap-
plause.)

I think the court should adJourn
downstairs. I am afraid of the
building. The court will convene
down in the yard.

(Court thereupon adjourned to
the stand in the courthouse Iawn
and upon reconvening the following
proceedings occurred )

Mr, Haysrlf yvour honor Dblease,
I will not take very much time. I
have condensed these statements
considerably.

The Court—Where is my officer?
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present they must retire.

Officer Kelso Rice—Now, if any
of the jurors are present please re-
f-le hv orders of the court,

Mr. Hays—Your honor, as to the
next order of proof which the de-
fense would offer I should like to
say that the defense, as lawyers,
take no position of this. It has to
do wholly with the question of what
the Bible means, and what we
would be able to prove from wit-
nesses—we wish to stale that we
should be able to prove from learn-
ed Biblical scholars: v

(The statement of defense counsel
was thereupon read, which has
heretofore bheen multigraphed and
delivered to the press.)

any are

Rabbi Rosenwasser’s Statement.

Mr. Hays—Next, your honor, we
come to the question of what we
would like to prove on the ques-
tions of translation that occur in the
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King James version from the orig-
inal.

(The statement of Dr. Herman
Rosenwasser was thereupon read,
which follows on succeeding
pages.)

Dr. Herman Rosenwasser is a rab-
bi whose quduuudu\’)‘ﬁs are vouched
for by Dr. Kaufman Kohler, presi-
dent emeritus of the Hebrew Union
college of Cincinnati, and the lead-
ing Hebrew Scholar of America,
Who says:

“l consider Rabbi Rosenwasser
well qualified to interpret Genesis
scientifically and fully agree with
him in his endeavor to reconcile ev-
olution with the Bible, as I did in
all my teachings.”

(Biograph—Dr. Herman Rosen-

+ 10
wasser al  10v  uoInmon-

wealth avenue, San Francisco, Cal.
He is 46 years of age, was born in
Hungary and came to the United
States in 1893. He studied in the
West High school of Cleveland, O.
Upon graduation he went to the
Hebrew Union college, where he
was a pupil of Dr. Isaac M. Wise.
After two years, and before gradua-
tion, he was called to the rabbinate
of the congregation at Springfield,
Mo., and while there, in addition to

hig rnhrnnnc duties ha tanncht in tha
Al5 TeilgIous quiies, e augni in ine

public high school. He left Spring-
field for Cleveland in 1903 to con-
tinue his academic studies at the
Western Reserve university of Cleve-
land. He specialized there in semi-
tics and philesophy. In the year
1905, he received a degree of master
of arts from the Western Reserve
university. 1906

nnnnnn Camman

In 1906 he continued his
rabbinical studies at the Hebrew
Union college in Cincinnati, and in

1908 was there ordained a rabbl
11 £

IHis first \,hcuat, was Lake C uuallca,
La., two vears; then Baton Rouge,
three years, While there he was a
member of the Prctestant Ministerial
alliance. Then he went to San Fran-
cisco, where he occupied for ten
yvears the rabbinate of Temple
Sholem, leaving there two years ago
to devote himself to research.

During all this time he was a
student and teacher of the Bible and
has contributed largely to theologi-
cal papers.
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He speaks fluently, English, Ger-
man, Yiddish, Hungarian and He-
brew. He reads and translates the
above languages and in addition,
Latin, Greek, Chaldaic, French and
Italian. On the Bible he has done
original research work for years.)

The defense counsel, of course,
disclaims any knowledge on the sub-
ject and knows there are any num-
ber of translations, but this witness
would testify that the King James
version is not an accurate transla-
tion; not true to texts vitally teach-

ing creation, man, life and soul.

In 1611, when the King James re-
vision was made, little was known of
the Hebrew language. The scholarly
study did not begin until 1753. 142
years after the King James version.
From that time on, great strides
have been made. To understand the
Bible one must know Hebrew.

The original Bible was without vo-
calization (that is, the vowels were
missing), and without punctuation,
and the five books of Moses are read
in Hebrew synagogues from unvocal-
ized or unvowelized and unpunctu-
ated texts.

Mistakes in Bible Translation.

In the translation of the Hebrew
Bible, from which the King James
Protestant version is derived, there
are many errors, none of them basic.
The word “create” purports to be a
translation of “bara.” This word,
“bhara” is used with reference to both
inorganic and organic creation, man
as well as animals and plants. The
word “bara” is used to represent the
whole cosmic scheme. The correct
translation .is “to set in motion.”
From the incorrect translation into
English in the King James version
great confusion has resulted.

In Verse 2 of the King James ver-
sion of the Protestant Bible appears
the following: “The spirit of God
moved upon the face of the waters.”
That is not a correct translation of
the Hebrew. A correct translation
of the Hebrew word “marachefeth”
is, “And God animated, imparted life,
vivified.” The words, “The face of
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which means “to animate the face of
the fluid mass.”

In Psalms cxlviii:6, the King James
version says: “He hath made a de-
cree which shall not pass.” That is
not a correct translation. The word
“chak” in Hebrew means “natural
law” or “law of nature.” Here it is
translated “decree.” The words
“which shall not pass” do not repre-
sent a correct translation, either.
The words should be “which He doth
not transgress.” The proper English
translation of the whole would be
as follows: “He hath made a law of
nature, which He doth not trans-
gress.” In other words, the laws of
nature are unchanging.

= In the Bible there are four dis-
tinct terms for man: Adam, Enoch,
Gever and Ish. Some of these are
used as meaning animals.

In the Book of Ecclesiastes 3:19:
“Adam (the physical man) and an-
imals are declared to be subject to
the same laws. The original, proper-
ly translated, is “There is no pre-
eminence of the ‘Adam’ (of the nat-
ural man) over the animal, for all is
unstable.” The word “eucsh” also
refers to the physical man, because
that man turns to dust. (Psalms xc:
3). These two words, “Adam” and
“Eaosh” refer to the physical man
only and identify him with the phys-
ical creation.

In the first chapter of Genesis, the
word “Adam” is used. The word
Adam means a living organism con-
taining blood. If we are descended
from Adam we are descended from
a lower order—a living, purely or-
ganism containing blood. If that is a
lower order of animal, then Genesis
itself teaches that man is descended
from a lower order of animals.

The terms “Gever” and “Ish” refer
to the intellectual and spiritual man.

Wherever the higher attributes of
man are referred to, such as love,
mercy, justice, righteousness, purity,
etc.,, or any ethical attribute, the
words used are “Gever” and “Ish.”
Every translation of a term here is a
literal translation, The Hebrew dic-
tionary will bear out every transla-

the waters” are “alpenai humayin,” tion referred to.
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If the Hebrew Bible were properly
translated and wunderstood, one
would not find any conflict with the
theory of evolution which would
prevent him from accepting both.

Mr. Hays—The defense counsel, of
course, disclaimis any knowledge on
the subject, but knows there is a
number of translations, and this wit-
ness would testify to them.

What Dr. H. E. Murkett Would
Say.

We would also be able to prove
that the Bible, properly interpreted,
does not conflict with the theory of
evolution by Dr. Herbert E. Murkett,
pastor of First Methodist Church
Chattanooga

There is nothing whatever in the
belief in evolution that denies the
divine story of creation. The non-
Calvanistic churches have never be-
lieved, through their leaders, in di-
vine fiat or determined and fixed pro-
cesses as acts of God.

The divine story does not tell how
man was made. It says that he was
made out of the dust—that is, the ma-
terial—it tells what God did with
him when made—breathed into him
his spirit. The process is not men-
tioned anywhere.

If the second chapter of Genesis is
taken literally then the creation of
man was progressive, First man is
formed and he is put to sleep and
through another process that no man
can interpret, woman was made, and
then through another process chil-
dren were made and this process has
been going on for centuries.

Take the statement that God said,
“Let us make man in our image.”
This is open to interpretation. Was
man already made? The story does

—~Tot say, “Let us make another crea-

ture and call him man and let us
make him after image.” No, let us
make man—already known, . already
a part of the animal life—let us
make him after our image. He was
then endowed with the spirit of God,
possessing his moral, spiritual and
intelligent nature.

Again note the story in the second
chapter of Genesis. Man is intro-
duced as perfectly naked, and does

not know it; he is ignorant of right
and wrong. This is a story of a
man awakening to the consciousness
of right and wrong, of the conse-
quences of such a knowledge, and he
begins the only process known to
allay the pangs of conscience and
lack of harmony with his Creator.

To science and not to the Bible
must man look for the answer to the
question as to the process of man’s
creation., To the Bible and not
science must men look for the
answer to the cause of man’s in-
telligence, his moral and spiritual
being.

Man is here and must be accounted
for from two standpoints., He is a
physical being and lives the life of
all other physical beings and is a
study for material science. He is
spiritual and lives in the realm of
spirit and for undersiancing ot that
spiritual side one must study the
science of theology. When these two
shall be harmonized then will we
have an understanding of this dual
personality that follows after God
rather than the animal existence,
who plays with God’s laws and
learns how. He operates them, who
sees in spirit and then transforms the
vision into locomotives, airplanes,
telegraph instruments, radio, and by
many inventions overcomes time and
space.

Students have a right to be taught
the truth about the whole man. rather
than a half truth. The future of
human progress demands.

Mr. Hays—OQur next witness would
be Donald F. Metcalf and I think 1
stated his qualification the other day.

The Court—His testimony is in
the record?

Mr. Hays—I have a few statements
I will read.

The Court—All right,

(Excerpts of the statement of Mr.
Metcalf were thereupon read.)

Mr. Darrow—I take it you want all
of the testimony incorporated in the
record?

Mr. Hays—Yes, of course, the
whole statement will go into the
record.

The Court—Yes, let the whole
statement go into the record.
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Mr. Hays—The next is Herbert A.
Nelson, who, as your attorney
knows, is state geologist of Tennes-
see. (Reading statement by Nelson,
which will be incorporated here.)

Mr. Hays—I will next read Dr.
Jacob Lipman, as your honor no
doubt knows, Mr. Lipman is a very
eminent scientist.

(The statement of Mr. Lipman was
thereupon read.)

Letter From Luther Burbank.

Mr. Hays—While we are on that
subject I will say Mr. Luther Bur-
bank makes a full statement.

The Court—Is he here?

Mr. Hays—He is not here, your
honor. This is his letter. We will
take his deposition if you will let it
in as evidence.

Mr. Hicks—Will you let us cross-
examine him?

Mr. Hayvs—Do you want to cross-
examine Mr. Burbank, Mr. Hicks?

Mr. Hicks—We would cross-exam-
ine him if you put him on.

Mr. Hays—I would like to hear
you cross-examine Mr. Burbank.

Mr. Hicks—I would like to hear
you too. (Applauge and rapping for
order by Policeman Kelso Rice.)

(Letter by Mr. Burbank was then
read.)

Gen. Stewart—That is just a let-
ter from Mr. Burbank?

Mr. Hays—That is what we would
be able to prove and if the scientific
witnesses went on the stand, I as-
sume we could take his deposition
and prove it if we could get it here
in time. Dr. Charles Hubbard Judd
would testify:

(The statement of Mr. Judd was
thereupon read.)

Mr. Hays—And the last statement
which I would read to your honor,
showing what I could prove, is from
Dr. Horatio Hackett Newman, zool-
ogist of the University of ‘Chicago.

(Reading.)

The Court—Have you had the
statements marked filed, Mr. Hays?

Mr. Hays—Yes, sir, I will.
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STATEMENTS ARE FILED.
By Defense Counsel.

Of course, the defense, as lawyers,
take no position on the truth of the
stories of the Bible, but we wish to
state that we should be able to prove
from learned Biblical scholars that
the Bible is both a literal and figura-
tive document, that God speaks by
parables, allegories, sometimes liter-
ally and sometimes spiritually.

‘We should be able to prove:

First—That the entire Bible teaches
the fact of the fundamental difference
between the soul and the body. This
is clearly shown by the following
passages: Ecclesiastes vii:8; Luke
viii:55, xxiii:46, xxiv:39; John vi:63;
I Corinthians vi:17,20; Hebrews iv:
12, xii 22,23; James ii:26—all of
which show the Bible attitude on the
question of the nature of the soul.

Typical examples of the teaching
of the Bible in reference to the body
or flesh are given below:

“My substance was not hid from
thee, when I was made in secret, and
curiously wrought in the lowest parts
of the earth, Thine eyes did see my
substance vet being unperfect: and
in thy book all my members were
wristen, which in continuance were
fashioned, when as yet there was
?F?e of them.” (Psalm exxxxix:15-

D

Here there is a distinct statement
that the human body was created by
the process of evolution.

Also Roman VIII 22 says “For we
know that the whole creation groan-
eth and travaileth in pain together
until now.”

Second—That the entire Bible
teaches that God is a spirit and “the
father of spirits,” and not the father
of flesh. (See Numbers xxvii:16;
John iv:23-24; Hebrews xii:9.)

Third—Therefore, it is man’s soul
or spirit, and not his body, that is the
Son of God, and which consequently
is in the image of God. .

Fourth—That the Bible is con-
cerned with the ethical and spiritual *
side of life, and not with the body,
or chest of tools, which is the means
of self-development or self-expresn
sion of that soul.
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Fifth—That natural science is con-
cerned with the developmental his-
tory, the structure and the functions
of all living bodies, and not with any
religious or any ethical questions.

Sixth—That the Bible simply states
that God created the human body and
the material he used in doing it, and
not how he did so. There are at
least four separate accounts of the
creation of the human body in Gen-
esis, and they can only be harmon-
ized in accordance with this view-
point.

Science Discovers Method.

Science has discovered the devel-
opmental history (evolution) of that
body—i. e., the method by which
God has brought it into being.

Another theory of some Biblical
scholars is that the Bible interprets
itself. In Roman iv:17 appears the
statement that God “calleth things
that be not as though they were.”

For instance, some scholars would
say, where the Bible states that man
was made in the image of God, it
refers only to Christ and His body,
and in the Bible are found passages
to uphold this. As an instance, in
Philippians iii:21 is the statement
concerning Christ, “Who shall
change our vile body that it may
be fashioned like unto His glorious
body?”

We can merely give illustrations.
Genesis said, “Let there be ‘light’ and
there was ‘light’.” According to
some scholars, the word should be
- law, According to others, as appears
in Psalms cxix:105, “Thy word is a
lamp unto my feet and a light unto
my path,”—the word light should be
construed in a different sense. In
Psalms cxix:130, the statement is
“The entrance of thy words giveth
light, it giveth understanding unto
the simple.’ In Psalms xliii:3 ap-
pears, “Send out thy light and thy
truth.” “Let there be light” should
be interpreted, these men say, as
“let there be understanding,” ac-
cording to those other statements
in the Bible. So, within the Bible
itself, can be found many interpre-
tations. Even those who do not
choose to go outside the Book, inter-
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pret from within the Book. Innum-
erable illustrations might be given
bearing upon almost every word. in
the Bible.

In other words, we should prove
.that the Bible is subject to various
interpretations depending upon the
learning and understanding of the
individual, and that, if this is true,
there is nothing necessarily incon-
sistent between cone’s understanding
of the Bible and evolution. Many
accept these statements in the Bible
as legends or parables., They may
accept them as legends or parables,
and thus not find them inconsistent
with any scientific theory.

In II Timothy iv:4 appears the fol-
lowing, according to the translation
from the Greek of Prof. Goodspeed,
of the University of Chicago:

“For the time will come when
they will not listen to wholesome
instruction, but will overwhelm
their whims and tickle their fancies,
themselves with teachers to suit
and they will turn from listening to
the t,ruth and wander off after fic-
tion.

Statements of Noted Scientists
as Filed Into Record by
Defense Counsel.

By Charles Hubbard Judd

Director of the School of Education,
University of Chicago.

(Biography.—Director of the
School of Education and head of the
Department of Education at the Uni-
versity of Chicago; has been in this
position sixteen years. Prior to that
was professor of psychology at Yale
University,. He was educated in
Connecticut Wesleyan, a Methodist
college, where the doctrine of evolu-
tion is taught by all of the instruc-
tors in the Science Department. He
received the degree Ph. D. at Leipsig
University, where he took compara-
tive anatomy as a niinor subject,
with psychology as a inajor. In 1909
he was president of the American
Psychological Association; was twice
president of the Society of College
Teachers of Education, president of
the National Society for the Study
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of Education, president of the North
Central Association of Colleges and
: Secondary Schools, vice-president of
the section of psychology of the
~American Association for the Ad-
~vancement of Science. He is author
+of seven books and of numerous arti-
~cles of psychology and education.)

In the normal schools of the state
of Tennessee it will, I think, be im-
“possible to obey the law without
‘seriously depriving teachers in train-
‘ih'g of a proper view of the facts of

tman mental development. Every
-pSychologist recognizes the fact that
'thé: human organs of sense, such as
he eye and the ear, are similar in
“Structure and action to the organs
‘of* ‘sense of the animals. The fun-
-damental pattern of the human
brain is the same as that of the high-
‘er animals. The laws of learning,
‘~hich have been studied in psy-
‘cholegical and educational labora-
tortes, are shown to be in many re-
dpects identical and always similar
for "animals and man., It is quite
impossible to make any adequate
study of the mental development of
children without taking into account
the;facts that have been learned from
the study of comparative or animal
psychology.

Would Handicap Teaching.

It will be impossible, in my judg-
ment, in the state university, as well
as in the normal schools, to teach

. adequately psychology or the science
of . education without making con-
stant reference to all the facts of
mental development which are in-
cluded *in the general doctrine of
gvolution... The only dispute in the
field. of . psychology that has ever
arisen- among psychologists so far
as: I know has to do with the meth-
ods: of .evolution. There is general
agreement that evolution in some
form. .or: other must be accepted as
tl}e explanation of human mental
life.. . | .

.- Elaborate studies have been made
in the. field .of human psychology
dealing with such matters as the evo-
lution of .tools, the evolution of lan-
gnage and the.evolution of customs
and;lawss All of these studies are
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based on definitely ascertainable
facts and show without exception
that a long process of evolution has
been going on in the life of man as
it is definitely know through histor-
ical record and prehistoric remains.
In my judgment it will be quite im-
possible to carry on the work in
most of the departments in the high-
er institutions of the state of Ten-
nessee without teaching the doctrine
of evolution as the fundamental
basis for the understanding of all
human institutions.

‘Whatever may be the constitu-
tional rights of legislatures to pre-
scribe the general course of study
of public schools it will, in my judg-
ment, be a serious national disaster
if the attempt is successful to deter-
mine the details to be taught in the
schools through the vote of legisla-
tures rather than as a result of scien-
tific investigation.

By Jacob G. Lipman,

Dean of the College of Agriculture
and Director of the New Jersey
Agricultural Experiment Sta-
tion, State University of New
Jersey, New Brunswick,
New Jersey.

Dr. Jacob G. Lipman, of Rutgers
and  the state university of New
Jersey, is a specialist in the field of
soil science, He received his bach-
elor’s degree at Rutger’s in 1894, his
master’s degree at Cornell in 1900,
and the degree of doctor of philoso-
phy also at Cornell in 1903. His al-
ma mater gave him the honorary de-
gree of doctor of science in 1923. He
ogist of the New Jersey Experiment
has been soil chemist and baceteriol-
stations since 1901; director of the
stations in 1911, dean of the college
of agriculture, State university of
New Jersey since 1915. Since 1902
he has been a member of the faculty
of Rutgers.

He is editor-in-chief of Soil Sci-
ence, associate editor of the Journal
of Agricultural Research, Interna-
tional Mitteilungan fur Bodenkunde
and of Annales Sciences Agronomi-
ques. He is also editor of the Wiley
Agricultural Series, and associate
editor of the Pennsylvania Farmer.
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He is a member of the National Re-
search council, the American associa-
tion for the Advancement of Science,
the American Chemical society, the
American Society of Bacteriologists,
the American Society of Agronomy,
the American Academy of Science,
the Washington Academy of Sciences
and a number of other American sci-
entific societies. He is president of
the International Society of Soil Sci-
ence and corresponding member of
the Swedish Royal Society of Agri-
culture and Veterinary Medicine.

Organic Evolution from the Point of
View of the Soil Investigation.
The student of soils is obliged to
consider the materials from which
they are made. These materials are
represented by rocks and minerals,

and by the remains of plants, ani-.

mals, insects, bacteria and other
micro-organisms, The change of
rocks into soils is a slow and gradu-
al process. In the older geological
ages the mantel of soil covering the
rocks was not as thick as it is today.
Going back for enough, we come to
the time when the depth of soil was
not great enough to support plants
of any but very primitive forms.
Like plants and animals, our soils
had to pass through a long period of
change to support the varied forms
_of life on the earth. A direct rela-
tion may be traced between soil,
plants and animals in the evolution
of organic life.

Among the early forms of life
there were bacteria capable of de-
veloping in a purely mineral me-
dium. Such forms are still found
in the sea, in mineral springs and in
soils. Some of them can obtain the
energy for their life processes by
oxidizing hydrogen gas, mothane
(marsh gas), carbon monoxide, sul-
phur, sulphuretted hydrogen, iron
and even carbon. In the primitive
seas, and on the rock surfaces, these
simple forms of life prepared the

- way for the more highly organized
beings. Some bacteria are able to
manufacture nifrogen compounds. out
of the simple nitrogen gas of the
air. They thus supply material out
of which the protoplasm of plant and
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animals cells is made. Other bac-
teria convert the nitrogen of the
plant and animal substances into am-
monia and nitrates. Mineral acids,
like nitrous, nitrie, sulphuric and
phosphoric, are partly, if not en-
tirely, the products of bacterial ae-
tivity. Carbon dioxide is generated
in enormous quantities through the
activities of nitro-organisms. In the
course of ages the by-products of
microbial activity served to dissolve
enormous quantities of rock material,
and this dissolved material started
on its way to the sea. Silicates,
phosphates, nitrates, sulphates and
carbonates, went to supply the build-
ing stones for the bodies of marine
organisms. Some of the salts dis-
solved from the rocks ultimately be-
came the source of salt deposits, such
as rock salt, gypsum, potash, salts,
limestone, etc. Bacteria are thus
recognized as the primary or sec-
ondary cause of extensive mineral
deposits, in other words, as geologi-
cal agents of importance. By way
of example, mention may be made of
the potash deposits of certain Euro-
pean couniries, estimated to be 20,-
000,000 years old. The green sand
formation of New Jersey and states
further south originated in the sea
about 10,000,000 years ago. The phos-
phate deposits of Central Tennessee
are derived from limestone rock 50,-
000,000 years old at the very lowest
estimate. The extensive deposits of
coal represent the remains of the
ancient vegetation. We are now
burning coal derived from plants
that grew at least 20,000,000 years
ago. The coal deposits contain ni-
trogen which today is the source of
fertilizer. In making coke, illumi-
nating gas and other products from
coal, a large part of the nitrogen is
saved and converted into ammonia
for refrigeration and fertilizer pur-
poses. We know of extensive de-
posits of sulphur which originated
millicns of years ago and which to-
day are used for industrial and agri-
cultural purposes. In a smaller way,
mention may be made of deposits of
iron ore, gypsum, or limestone, in
the formation of which basteria
played an important part.
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Today, like many millions of years
ago, bacteria are busy creating con-
ditions necessary for the growth of
plants and animals. Bacteria are re-
sponsible for the circulation of car-
bon and nitrogen in nature. The ma-
terial of plant and animal bodies is
used over and over again, and pro-
cesses of decay must go on in order
that the carbon, nitrogen, sulphur
phosphorus, lime and other elements
locked up in the bodies of plants
and animals may be released for the
development of countless generations
of living things. It has been truly
said that we may have in our bodies
today. the carbon or the nitrogen
which were once in the bodies of the
kings of Egypt or of living organisms
of whose origin and history we know
nothing.

After the lowly bacteria and other
miscroscopic forms of life had
lived and produced extensive changes
on land and in the sea, conditions
became more favorable for the
growth of plants. The primitive
forms of plant life gradually devel-
oped into more perfect organisms,
until the mosses, ferns, cycads gave
way to flowering plants, perhaps 10,-
000,000 years ago at a very conser-
vative estimate. In some way bac-
teria learned to establish a partner-
ship with some kinds of plants, such
as clover, alfalfa, soy beans, etc.
These plants, together with the bac-
teria, are the important factors in
our agriculture as regards the main-
tenance of a supply of nitrogen in
our soils.

Thus plants had to develop both
as to quantity and quality in order
that there might be sufficient food for
the advancing forms of animal life.
One may properly speak of the gen-
esis and evolution of soil as one

would speak of the genesis and evo--

lution of plants and animals.  Man
has learned to use this knowledge to
improve his condition, and in follow-
ing the laws laid down by the divine
Creator, he has been able to fashion
more perfect forms of plant and an-
imal life. The story .of Genetics,
which deals with the principles of
plant and animal breeding, is full of
interest. It has to its credit more
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perfect flowers, fruit of higher yield-
ing qualities and better flavor, fibre
crops of superior fibre, sugar crops
with a higher content of sugar, crops
resistant to plant diseases, crops suit-
able for dry climates and wet cli-
mates, for sour soils and sweet soils,
and, in general, for a wide range of
soil and climatic conditions. In the
same way, genetics has made it pos-
sible for us to improve on the types
of animals of economic importance
in our farming industry.

We are indebted to science for a
clearer vision of the great laws of
nature, and of the methods of the
divine Creator. The men of science,

- carrying on their labors in a spirit

of reverence and humility, try to in-
terpret the great book of knowledge
in order that the paths of man may
fall in more pleasant places, and the
ways of human society may be in
better keeping with the divine pur-
pose,

With these facts an interpretations
of organic evolution left out, the ag-
ricultural colleges and experimental
service to our great agricultural in-
stations could not render effective
dustry.

By Dr. Fay-Cooper Cole,
Anthropologist, University of
Chicago.
(Biography—Dr. Fay-Cooper Cole
received the degree bachelor of sci:
ence at Northwestern university.
After work as a graduate student at
Rush Medical college and the Uni-
versity %f Berlin, he took the degree
doctor 6f philosophy at Columbia
university. He is now anthropolog-
ist af the university of Chicago. Be-
forg that he was connected with the
Fitld Museum of natural History at
hicago, one of the three chief mu-

“seums in America, for nineteen years,

for the greater part of that period he
was in charge of the museum’s wcrk
in physical anthropology and Malay-
an ethnology. He conducted three
expeditions covering a period of five
and one-half years in the Philippine
Islands, Borneo, Java, Madura, Nias,
Sumatra and the Malay peninsula,
making a particular study of the or-
igin and the migration of the pygmies
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and Malays, and of their social or-
ganizations. He was a member of
various expeditions to the American
southwest, excavating the ruined
cities of cliff dwellers in the south-
west and carried on investigations
among the Pueblo and Navajo In-
dians. From 1907 to 1912 he was
special investigator for the Philip-
pine Bureau of Science, codifying the
laws and making a study of the
social, economic and mental life of
the uncivilized tribesmen. During
the last three years of connection
with the field museum he was also
lecturer in anthropology at North-
western university. He is a fellow
of the American Association for the
Advancement of Science, fellow of
the American Geographical society,
member of the council of this as-
sociation and now one of the vice-
presidents of the American Anthrop-
ological association, and member of
the Social Research council of this
association. He is author of four
monographs and various scientific
papers dealing with the folk lore,
physical types, social, religious and
economic life of the primitive tribes
of the Philippine islands.)

Anthropologists accept evolution
as the most satisfactory explanation
of the observed facts relating to the
universe, to our world and all life
on it. They hold that evidence
abundantly justifies us in believing
that development has been from the
simple to the complex and that pres-
ent forms of life, including man, have
been produced from earlier existing
forms, but through immense periods
of time.

The field of the anthropologist is
man, man’s body, and man’s society,
and in this study he finds himself
working side by side with the bi-
ologist and the geologist. For the
study of man’s body he has worked
out a set of instruments and has se-
lected a series of points for obser-
vation, by means of which he can
accurately describe each individual
of a group, the length, breadth and
height of head, the facial proportions,
the length of limbs and so on.

In this way the anthropologist de-
termines the average of a group or
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tribe or race, and to determine its
normal variation. Anything strik-
ingly beyond the normal at once be-
comes the subject of inquiry to de-
termine its cause. In addition to the
mathematical description there are
added observations—color of skin,
shapeof teeth, the form of the hair,
and many others.

On man’s skeleton these observa-
tions are even more exact and are so
definite that given a single skull or
skeleton it is possible to tell with
considerable certainty the age, sex
and race of the individual, while for
a series of skeletons the results are
definite. The skeletons tell much of
man’s history, for the articulation of
the bones and the lines of attachment
of the muscles reveal how he walked,
how he held his head and many
other details of his life. It also re-
veals the fact that man :presents
many variations difficult to explain
without referring to similar condi-
tions found in the animal world. To
gain further light on these variations
the anthropologist works with the
anatomist and comparative anatom-
ist and he quickly finds that every
human being of today possesses
many muscles for which there is no
apparent use, such muscles are those
behind the ears, those going to the
tail, the platysma—a muscle going
from the chin to the Clavicle. These
are but a few among many which te-
day are functionless in man, but are
still in use by certain animals. Go-
ing to the human embryo we find
these vestiges of an earlier condi-
tion much more developed while
others appear for a time and then
vanish before birth. Such a case is
the free tail possessed by every hu-
glanhembryo, a few weeks before its

irth.

Man’s Useless Organs.

It is difficult to explain the pres-
ence of these useless organs in man
unless we believe that .sometime in
his development they were in use.

This study also reveals the fact
that man closely resembles certain
members of the animal world in
every bone and organ of his body.
There are differences, but they are
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differences of degree rather than of
kind. The animals most closely
resembling man are the anthropoid
apes. A careful study shows that
they have specialized in their way
quite as much as man has in his, so
that while they arc very similar, yet
it is evident that man’s line of de-
scent is not through any of these
anthrepoids. It does appear, how-
ever, that both man and the other
primates have a common precursor,
but that the anthropoids must have
branched off from the common stock
in very remote times. If this is true,
then we might hope to find in ancient
strata of the rocks scme evidences
of earlier forms of men, who might
perhaps more closely approach the
common ancestor. This is exactly
the case. The geologists have estab-
lished the relative age of the strata
of the rocks, while the palaentolog-
ists have made plain the forms of
life which lived in the epochis when
these strata were deposited.

In the strata laid down at the end
of the Pliccene period, at least 500,
000 years ago, there has heen found
the bones of a being which appears
to be an attempt of nature toward
man. In the year 1891 on the island
of Java, there was found the bones
of an animal which in many ways
seems to be intermediate between
man and the anthropoeids. These
bones were found in undisturbed
strata, forty feet below the surface,
at a point where a river had cut
through the mountainside. There
can be-no doubt that these bones
were laid down at the time that
stratum was deposited and by study-
ing the associated fauna, consisting
of many extinct animals, the age of
these rocks was established. These
bones were not lying together, but
had been scattered over a distance
of about forty-five feet by the action
of the ancient river which deposited
them.

These semihuman bones consisted
of a skull cap, a femur, and two mo-
lar teeth. The skull was very low
with narrow receding forehead and
heavy ridges of bone above the eye-
sockets, while -a bony ridge extended
from between the eye-brows to the
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top of the head approaching a con-
dition found in the cranium of the
anthropoids., The brain capacity of
this individual was between 850 and
900 cubic centimeters, or a little
mere than half of that of modern
man. On the other hand it is half as
much again as that of the adult
gorilla, and the special development
has taken place in these regions
whose high development is typical
of the brain of man. Hence in this
respect this being seems to stand
midway betwen man and the high-
est anthropoids. The teeth approach
the human type and indicate the
peculiar rotary mode of mastication
of the human, which is impossible
in animals having their interlocking
canine teeth. The thigh bone is
straight, indicating an upright pos-
ture and ability to run and walk, as
in man. And the muscle attachments
show he was a terrestial and not an
arboreal form. If, as seems prohable,
these four bones belonged to the
same individual, he must have been
more man-like than any living ape
and at the same time, more ape-like
than any human known to us. He is
known as Pithecanthropus erectus or
the erect ape-man.

Another find of somewhat similar
nature was made only a few months
ago in Bechuanaland of South Africa
by Prof. Dart, of the University at
Johannesburg. This find consisted
of the skull of an animal well de-
veloped beyond modern anthropoids
in just those characters, facial and
cerebral which are to be expected in
a form intermediate between man
and the anthropoids. Neither of
these two beings are of certainty, di-
rectly ancestral to man, but they do
seem to indicate that nature at a
very early period was making ex-
periments toward man.

Two other fossil beings, found in
the early strata of the rocks, also
seem to indicate a development to-
ward man. In the strata of the
second interglacial period, probably
at least 250,000 years ago, there lived
a being with a massive jaw, a jaw
human in every respect, except that
it had no chin and the ramus or up-
right portion toward the socket was
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very broad, as in the anthropoids.
This jaw is so narrow behind that it
is thought the tongue could not have
sufficient play to allow of articulate
speech. The teeth, although very
large, are essentially human with
even tops, as in man, while the ca-
nines lacked the tusk-like character
which they still retain in the apes.
This jaw was found in the year 1907
in a sand pit working near Heidel-
berg, Germany. It was discovered
in place at a depth of nearly eighty
feet and lay in association with fos-
sil remains of extinct animals which
make possible its dating in geologic
time. It is difficult to picture a man
from the jaw alone, but this much
we can say the mouth must have
projected more than in modern man,
but less than in the chimpanzee or
gorilla. He had a heavy protruding
face, hizh muscles of mastication,
essentially human teeth, and he was
already far removed from his pri-
matic ancestors with large canines.
He was nearer to man than to the
apes; he was further along the line
of evolutionary development than
Pithecanthropus erectus, the Java
ape-man, and he lived at a much
later period. This being is known
as the Heidelberg man.

The second of these two finds
which we have mentioned occurred
near Piltdown in Sussex, England.
This consisted of the crushed skull
of a woman and a jaw which can
scarcely be distinguished from that
of a chimpanzee. For a time there
was much question if the two could
possibly belong together, biit a riore
recent find, which occurred about
three miles distant from the first,
again showed portions of the same
type of skull and jaw. The skull is
exceedingly thick and its capacity
much less than that of modern man,
but it is distinctly human, while, as
indicated, the jaw approaches that
of an anthropoid. Here again we
seem to have an approach toward
man in very ancient strata.

Toward the end of the second in-
terglacial period in Europe at least
225,000 years ago we begin to find
stone implements which give indi-
cation of having been intentionally
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formed and wused by intelligent
beings. By the third interglacial pe-
riod, more than 150,000 years ago
these utensils have taken on definite
form and we find thousands of stone
axes of crude type scattered over a
large porticn of central and south-
ern Europe. We have no fossil re-
mains of man during this third inter-
glacial period, for he then lived in
the open and it would only be by
the mcrest chance that his skeletons
might be preserved to us. But when
the fourth glacial epoch spread over
Europe these men were compelled to
make their homes in the shelters and
caves of the rocks, and here in the
debris around their ancient hearths
we can read the record of their home
life, and from this period on for a
period of at least 50,000 years, we
can read the record of man’s oc-
cupancy of Europe as clearly as
though we were reading from the
pages of a book. Fortunately for
the scientists, these people buried
their dead and we have preserved for
us a considerable number, ranging
from children to adult men and
women, so there is no guessing as to
the sort of man who occupied Eu-
rope at this time.

They were massively built, with
long arms and short legs, in height
they averaged about five feet three
for the men, and four feet two, for
the women, or about the same as the
modern Japanese. The head was
long and narrow, above the eyes was
a heavy bony ridge, back of which
the forehead retreated abruptly, in-
dicating rather little development of
the fore brain. The nose was low

~and broad, the upper lip projecting,

but the jaw was weak and retreat-
ing. The head hung forward on a
massive chest, this we know because
the foramen magnum, the opening
by which the spinal cord enters the
cranium, was situated further back
than is the case in modern man, and
the points of articulation with the
bones of the neck also show con-
clusively that the head hung habitu-
ally forward. In all cases we find
the thigh bone to be curved and this,
together with the points of articula-
tion, show that the knee was habitu-
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ally bent and that this man walked
in a semierect position. Those
people known as the Neanderthal
race spread out over the western
half of Europe and we now know
and have excavated very large num-
bers of the stations in which they
lived. They were men—they were
human—but they were much more
like the anthropoids in many re-
spects than is modern man. They
lived in Europe for a period of at
least 25,000 years, probably much
longer, when they were displaced by
newcomers who pushed in from
around the eastern end of the Medi-
terranian and from Asia. The new-
comers known as Cromagnon, are
a much fiher physical type, but so
closely related to modern man that
it is not necessary to describe their
physical type; but it is of interest
that we can study his home life, his
art and his life among certain an-
imals now extinct, for a period be-
ginning about 20,000 years ago and
extending down to the coming of
modern races.

Only a few points relating to man
and his history have been reviewed,
but enough has been said to indicate
that the testimony of man’s body, of
his embryological life, of his fossil
remains strongly points to the fact
that he is closely related to the other
members of the animal world, and
that his development to his present
form has taken place through im-
mense periods of time.

From the above it seems conclusive
that it is impossible to teach anthro-
pology or the prehistory of man
without teaching evolution.

By Wilbur A. Nelson,

State Geologist of Tennessece.

(Biography—Wilbur A. Nelson is
state geologist of Tennessee, presi-
dent of the American Association of
State Geologists, past president of the
Tennessee Academy of Science,
chairman executive committee, South-
ern Appalachian Power conference,
1923, member- of the executive com-
mittee of the division of states re-
lations of the Natural Research coun-
cil; member of the council of the
American Eagineering council, and

president of the Monteagle Sunday
School assembly, of Monteagle, Tenn.,
the leading interdenominational
chautauga and summer resort in the
south, founded forty-three years ago,
and after Sept. 1st, Corcoran pro-
fessor of geology and head of the
department of geology, Universitv of
Virginia, and state geologist of Vir-
ginia. He received the degree bache-
lor of science at Vanderbilt univer-
sity and the degree master of arts at
Leland Stanford university. He has
held responsible posiions with com-
mercial firms as well as in the serv-
ice of the state. He is a fellow of the
American Association for the Ad-
vancement of Science, a fellow of
the Geological Society of America,
member American Institute of Mining
and Metalurgical Engineers, Ameri-
can Association Petroleum Geolo-
gists, Seismological Society of Ameri-
ca and other organizations. He has
published a number of papers on
geological and related subjects, both
scientific and of a popular nature.)

The different layers of rock
which form the surface of the earth
unfold a remarkable story of evolu-
tion. These rock layers may be read
as clearly as the leaves of a book,
and they are the book which tells
the true history of the earth; and
the buried remains of animal and
plant life which they contain like-
wise show the rise of life and its
development on this earth. All
forms of life have changed and de-
veloped to meet the conditions
which have existed on the earth, as
it has developed to meet the condi-
tions which have been developing
from the beginning of geological
time.

Tennessee is an ideal place in
which to study and learn the story
of the rock layers which have been
laid down, from the earliest tires
in which any life existed up to the
present. Life forms suitable f{or
one period of the earth’s history,
proved unsuitable for another pe-
riod, and so new forms, therefore,
evolved through natural causes.

This is not a new study in Ten-
nessee, as geology and its study of

Fiig s
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buried animal and plant remains
has been taught in this state since
1828, at which time Gerard Troost,
one of the founders of the Phila-
delphia Academy of Science, was
elected professor of geology at the
University of Nashville, and three
years later was elected state geolo-
gist of Tennessee. From that date
to the present time, this science,
dealing with the age and study -of
the earth, and its rocks and the bur-
ied life which they contain, has
been continuously taught in Ten-
nessee.

Such teaching could not have been
carried on through ninety-seven
years of time, unless the teaching of
evolution had been permitted as it
was permitted by our religious an-
cestors wha formed this state.

We know that streams and rivers
carry sediment; that muddy waters
Tennessee river, into the Mississippi
are full of the soil of some field,
washed into a nearby stream by a
hard rain, and some such soil, when
it once gets into a stream, starts on
a long journey to the ocean. Most of
the streams in this section are mud-
dy for many months in each year,
and this mud, which is the soil
washed from our gullied hillsides,
in this particular case goes down the
Tennessee river, into the Mississippi
river and to the Gulf of Mexico.

We know that at the mouth of the
Mississippi river the sediments
brought down by this river are de-
posited so rapidly that land is formed
which is extending into the Gulf of
Mexico at the rate of many feet a
year. As a rule, these processes of
weathering of rocks to produce soil,
of erosion of this soil, and of deposi-
tion of this transported soil through
rivers into some nearby sea or ocean,
takes place so slowly, as time is gen-
erally measured, that -we can only
see through detailed and scientific
observation the results within our
own lifetime. But at the delta of
the Mississippi river this very pro-
cess is taking place so rapidly that
anyone can easily measure it year
by year and can understand that
these same processes have been
taking place all through all geologic

239

time, and in each and every part of
the world.

We also know that practically all
of the earth has at some time or
other been covered by water, and in
these ancient seas life has existed,
which has left its record to us in
fossil form. It must, however, also
be understood that large parts of
our present water areas were at some
period in past geologic time also land
areas. These seas have come and
gone over limited areas of the earth’s
surface many times during the geo-
logic history of the earth.

We know that originally the
mouth of the Mississippi river was
near Cairo, I1l., and that all of the
Mississippi valley, as we now know,
it was at that time (which was the
close of the Cretacious period) a
part of a much larger Gulf of Mex-
ico than the one that now exists.
All of West Tennessee, during this
time, was in a northern extension of
the Gulf of Mexico, and the fine
China clay deposits of that section
were laid down in shallow water at
the time tropical plants flourished in
that section.

East Tennessee.

East Tennessee is made up of many
layers of rocks, limestone, shale and
sandstone, all of which were like-
wise laid down under water, and
many of these layers contain the re-
mains of animal and plant life.
Some of the oldest rocks which con-
tain animal life are found in East
Tennessee. They are known as
Cambrian rocks, and in these rocks
occur the first abundant remains of
sea form of life. This was the age
of the early invertebrates. These
rocks are well exposed to the east of
Dayton in the East Tennessee valley
region.

Then came the time interval which
the geologist calls the Ordovican, the
time when primitive fishes, corals,
and land plants came into existence.
Some of these first corals in fossil
form have been found in the western
edge of Dayton. This time interval
was followed by another series of
rocks which, in East Tennessee, con-
tain the red iron ore deposits which
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are used by the iron furnaces of
this section. The rocks of this age
are known as the Silurian, and dur-
ing this iime life furiher developed
and scorpions and lung fishes came
into existence.

The serles goes on. Layer after
1ayei‘ Ul lULKb were ldlu UUWll cat,u
series of which has been given a
name by geologists so that they can
be easily referred to. Next came the
great age of fishes, and their remains
are found in the rocks which the
geologists call the Devonian and
Mississippian series. The black slate,
which crops out at the foot of Wal-
den’s ridge, as well as the limestone
lying above it, which form the side
of the mountain to the west of Day-
ton, are layers belonging to these
series. These rocks are full of the
remains of animal life.

Then came the period in which
the ancient plants flourished and pro-
duced great coal deposits, the age
which has ben called the carbonifer-
ous. The extensive coal deposits of
the Tennessee coal field, the edge of
which caps the mountain a few miles
west of Dayton, are of this age, and
wonderfully preserved plant remains
are found in the slates which lie on
top of the different coal seams. This
is a fact well known by the coal
miners of this section. And what
has been stated above as to Tennes-
see is but one 1llustrat10n of how the
ulffbl CHL 5CUIU51L pUl 1uu3 paaacu dllu.
life developed over the earth.

And even when this carboniferous

period in the development of the
earth has been reached, we are still

en reached, we are still
many millions of years back from
the age of man; we must still pass
through many geologlcal time pe-
riods, through that age known as the
Permlan when land vertebrates first
arose; through the Triassic, when
reptlllxan mammals arose; through
the Jurassic, when flying reptiles
were in existence. This was the age
of reptiles. Then into the Cretace-
ous when flowering plants came into
existence, and a great group of the
reptiles known as dinosaurs, became
extinet,

And then we came to that period
in the earth’s history, at the begin-
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ning of which the ancient mammals
and birds were first known to exist.
Fossﬂ remalns show clearly that
birds evolved from uyuig i‘eplucb
This is the great age of mammals,
Thru this period, the modern life

forms developed. A period of glacial

activitv took nlace, during which

QCLivVily 00X pPiale, uring

five dlstmct glacial stages existed,
one after the other, with four in-
terglacial intervals, and man-like
beings came into being at least the
beginning of this time. Such, very
briefly, is an account of the evolu-
tion of the earth from Cambrian time
to the present, with a brief outline
of the life forms which existed dur-
ing these different periods. We
know that this took many millions of
years, and yet we also know that
the earth t:z(mu,d untold n millions of
years before Cambrian time.

For the formation of the earth
and its early stages we must turn to

epianna

the science of astro C1omy. The re-
lations of the earth to the stars and
the planets are shown in the depths
of the leavens, and there must exist
in the heavens those cosmic condi-~
tions which gave rise to our world
and the other planets of our system,
Through the telescope and spectro-
scope, the astronomers have solved
many of these secrets.

But what of the age of the earth
measured in years as we measure
other happenlngs From the brief
outline just given one can see that it
has been in existence unknown mil-
lions of years, but just how many it
is impossible to say.

a can. howevar maasnurs haelr 10
yvwe ¢an, NowWever, measure 5acxs 1o

the more recent events in geological
time to the last ice age, before which
we know man existed, and get a
fairly accurate result, in terms of
years.

One of the most accurate ways in
which to measure such time inter-
vals, is by measuring and counting
the light colored and dark colored
bands of clay, deposited by the melt-~
inz of the ice sheet in the fresh
water lakes which existed on the
cuges of those continental glaCiei‘a,
as it retreated to its present posi-
tion in the north polar regions. Each
dark layer of clay was laid down
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during one winter and each light
layer during one summer. By such
detailed studies, it has been deter-
mined that it has taken, approxi-
mately, 5,000 years for the glaciers
of Sweden to melt back 270 miles,
and it is further known that this

melting took place 8,500 years ago.

We know that the glac1ers in North
America extended into the northern
part of the United States and reached
as far south as the Ohio river. We
know that now their southern edge
lies far to the north in northern
Canada over a thousand miles away.
‘We know that it took approximately
4,000 years for the continental gla-
cier which last covered the New
England states to melt back from
Hartford, Conn., to St. Johnsburg, Vt.
This is only one way of measuring
in years some of the more recent
happenings. There are many more
methods that could be given if it
‘were necessary.

In connection with evolution, it
is especially of interest to note that
the relative ages of the rocks corres-
pond closely to the degrees of com-
plexity of organization shown by
the fossils in those rocks. The
simpler organizations being found in
the more ancient rocks, each type of
organism becoming more and more
complex as we come nearer to the
present day, man and his fossil and
cultural remains being no exception,

It, therefore, appears that it would
be impossible to study or teach
geology in Tennessee or elsewhere,
without using the theory of evolu-
tion.

By Kirtley F. Mather,

Chairman of the Department of
Geology of Harvard University.
(Biography—Kirtley F. Mather

graduated in 1909 from Denison uni-

versity, a Baptist college at Granville,

0., in which evolution has for years

been taught by every science teacher.,

In 1915 he received the degree Ph.

D. from the University of Chicago.

He taught geology at the University

of Arkansas for three years, at

Queens university, a Preshyterian

institution at Kingston, Ontario, for
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three years, and from 1918 to 1924 he
was head of the department of
geology at Denison university. In
1923 he was appointed professor of
geology at Harvard and has recently
been made chairman of the depart-

ment of geology at Harvard. He has
been a geplogist of the United States
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geological survey for many years,
and has made geological examina-
tions for various oil companies in
Bolivia, Peru, Mexico, Canada, etc.
He was for several years a trustee of
the Baptist church at Granville, O,,
and chairman of the Baptist church
at Newton Centre, Mass., and teacher
of the “Mather class” in Bible school
of that church. He is a fellow or
member of such scientific organiza-
tions as the Geological Society of
America, the American Academy of
Arts and Sciences, and the American
Institute of Mmlng and Metallurgical
Engineers. In 1923-24 he was presi-
dent of the Ohio Academy of Science.
He is the author of numerous scien-
tific publications and bulletins of
the United States Geological Survey,
dealing with the petroleum resources
of Kentucky, Oklahoma, Alaska and
Colorado; technical papers on geol-
ogy, paleontology and evolution in
scientific journals; “Christian Funda-
mentals in the Light of Modern
Science,” etc. In 1919 he prepared
a bulletin of the Tennessee Geologi-
cal survey, dealing with the geology
and oil resources of Summer county,
Tennessee.)

The facts of life development are
so numerously displayed and so evi-
dent in the rocks of the earth’s crust
that every geologist with whom I
am acquainted has accepted the evo-
lutionary principle as demonstrated.
Much of the exposed part of the
earth’s crust is composed of rocks
deposited in layers as sand, mud,
gravel or limestone in the seas, lakes,
or ponds of past time, or upon the
surface of the dry land. These are
in many places broken through by
masses of rock which has formed by
solidification of molten lava. The
successive ages of the various kinds
and formations of rock are deter-
mined by their physical relations,



242

‘Where not greatly disturbed by
crumpling or upheaval of the earth’s
crust, the rocks formed in layers are
obviously still in their original order,
the oldest underneath and the young-
er layers in order one upon the other,
just as they may now be observed in
the hills overlooking Dayton, Tenn.
Where cut through by rocks which

were once in a fluid state, it is ap-

parent that each body of rock is
younger than the youngest rock
through which it broke and older
than the oldest rocks deposited upon
its surface after it was solid. Thus
the succession of physical events in
the history of the earth may be de-
termined by patient and careful
scrutiny of the earth’s surface as it
now is visible, either in natural or
artificial exposure such as canyon
walls, valley slopes, mines and wells.

In many of these rocks there are
found entombed the fossil remains of
the animals and plants which were
alive at the time the rocks were
formed. Some of these are the shells
or bones of animals that lived in the
seas or lakes, some are the harder
parts of animals that lived on the
land and were buried beneath the
mud of river flats or the ashes blown
out of volcanic vents. Discovering
these fossil remains and knowing
by their physical relations the suc-
cessive ages of the rocks in which
they are found, the geologist is able
to sketch the history of animal and
plant life upon the earth.

At Least 100 Million Years.

In the very oldest rocks which
have yet been discovered, which are
at least 100,000,000 years old there
are absolutely no traces whatsoever
of any animal or plant life. In
somewhat younger rocks, but rocks,
also referred to the oldest era of
geological history, the archeozoic
era, there are remains of one-celled
plants of the type known as albae.
The next era of earth history has
been named the proterozoic. In
rocks formed during it, there are a
very few fossils of lowly types of
shell-bearing animals and some
rather obscure markings which are
probably in part due to the presence
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of worms and in part represent the
remains of sea-weeds. The rocks of
these two oldest eras are nearly
everywhere much distorted and
broken by volcanic activity and
crustal upheavals.

Upon these ancient formations
there rest in orderly succession the
layers deposited during the several
periods of time which geologists
group into what is called the paleo-
zoic era, which began at least 50,-
000,000 years ago. Most of the rocks
of Tennessee were laid down during
that long space of time. In this
state, as elsewhere, these strata are
known at many places to contain a
great abundance of fossils. In the
oldest rocks of that era, the fossils
are of many and various invertebrate
animals, many of which are of kinds
not now known to exist anywhere on
the face of the earth today. There
are no fossils of animals which had
a backbone of any sort in any of
these rocks. In somewhat younger
beds, referred to the second period
of the paleozoic era, there are, how-
ever, very scanty and fragmentary
remains of primitive fishes, the first
known animals which possessed a
backbone. The oldest known forest,
composed of trees of fern-like rather
than of seed-bearing types, was
found a few years ago in New York
in rocks formed about at the middle
of this paleozoic era. That was the
time when fishes ruled the waters,
for remains of sharks and lungfishes
are present in great numbers in the
rocks formed in the seas, but in the
rocks laid down on the land or in
swamps there is not a trace of
animals with a backbone, although
insects and land snails have left
their fossil remains in them. To-
ward the end of the paleozoic era,
however, the rocks formed of desert
sands and swamps contain the foot-
prints and petrified bones of am-
phibians and reptiles, the first ani-
mals with a backbone which could
breathe air by means of lungs. This
part of the paleozoic system of rocks
includes the coal seams of the east-
ern states, and associated with the
coal are many beautiful specimens of
ferns and primitive evergreen trees,
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but none of the modern types of
flowering plants. About at the close
of the paleozoic era the Appalachian
mountains were formed by the
crumpling of the earth’s crust in this
region.

That episode of crustal crumpling
is taken as the milestone to mark the
end of the paleozoic and the begin-
ning of the mesozoic era, which be-
gan at least 25,000,000 years ago.

Since that time, Tennessee and
neighboring states have, with minor
exceptions, remained continually

above sea level, so that we have to
transfer our search to other localities
to find the continuation of the fossil
record. The mesozoic era, the fourth
great era of earth’s hlstory, is fre-
quently referred to as the age of
reptiles. In practically all the strati-
fied rocks of this era there are pefri-
fied bones and footprints which tell
that cold-blooded, scaley animals
with backbones and four limbs lived
in great numbers on land, in the
sea, and in the air. The hrvest and
most ferocious animals that ever in-
habited the lands left their bones
among the fossils of that era. An-
imals with enough feathers to enable
them to fly, yet with claws on thexr
forelimbs and teeth in their jaws,
lived then and indicate the transition
forms between reptlles and birds.
In the same rocks with those reptiles,
most of which have long since van-
ished from the face of the earth, a
very few fragments of quite primi-
tive mammals have been found.
These are small and insignificant
creatures, most of whom laid eggs as
do a couple species of small mam-
mals today, but who suckled their
young, were warm-blooded and pre-
sumably had no scales as surface
covering. For the most part the
reptiles were small-brained and
large-bodied; they placed their trust
in strength of talon and claw, rather
than in mentality and agility. Ob-
serving the earth at that time, one
could not help but feel that no good
could possibly come from that welter
of blood-thirstiness and cruelty. Yet
the small minority of puny mammals,
nresent then, was so endowed with
instinet, such as parental love for

R,
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offspring, that at the end of Mesozoic
time it became the dominant form of
life on land, while the few reptiles
which did not become extinct were
for the most part banished to the
swamps and deserts or other out-of-
the-way places. The close of Meso-
zoic time, the age of reptiles, was
marked by the upheaval of the Rocky
mountains. In a small fraction of
the time that has elapsed since then,
the entire Grand Canyon of the Colo-
rado river has been carved by the
ceaseless wear of running water.
For this, and many other reasons,
geologists believe that each of these
eras of time should be measured in
terms of tens of millions of years.

The Cenozoic era, which began
5,600,000 or 10,000,000 years ago, be-
gan* as the Rocky mountains were
formed. Most of the rocks of that
era are still unconsolidated layers
of silt or sand or volcanic ash, al-
though some are firmly cemented
into sandstone, limestone, etc. In
the earliest beds deposited around
the flanks of the new-born mountains
of the western states, the bones of
a great variety of mammals have
been found. They are evidently the
improved offspring of the puny mam-
mals which had lived in constant
fear of the ponderous reptiles during
the preceding era. Not until about
this time had there been any large
quantity of the kinds or vegetation
upon which modern mammals feed,
and this presumably explains in part
the slowness of the mammalian mi-
nority in throwing off the yoke of
the reptilian majority during the
age of reptiles. The first flowering
plants had left their leaves and seed
pods in the rocks formed during the
middle of the Mesozoic era, but
grasses and herbs, fruit-and-nut-
bearing trees were not numerous
until the beginning of the Cenozoic
era.

With an abundance of the right
kind of plant food and freed from
reptile dominion, the mammals in-
creased rapidly in numbers, and
their bones in great variety may to-
day be seen in the rocks of the Rocky
mountains and other regions. Among
those of the earliest Cenozoic strata
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~—~ may be mentioned the five-toed and

four-toed ancesiral horses, the trunk-
less and small-tusked ancestral ele-
phant, the cat-like forérunner of the
modern seal. At that time, too, we
find the first record of a primate,
that order of mammals to which the
zoologists refer man. This was evi-
dently a small quadruped with toes
terminated neither in hoofs nor
claws, but with rather horny nails,
and with teeth adapted neither for
grinding grain like those of a horse
nor for tearing flesh like those of a
tiger nor for gnawing nuts like those
of a squirrel, but like those of a man
for eating herbs, fruits and eggs.
But in general appearance this crea-
ture resembled a rat much more
closely than a monkey, ape or man.
Bones of that lowly type of primate
have been found in North America,
Asia and North Africa.

Somewhat higher in the series of
Cenozoic strata of India, there were
recently found a fragment of jaw
which had teeth totally different from
those of any nonprimate, somewhat
different from those of a monkey, and
closely resembling those of the great
apes and of man. That animal lived
somewhere between 2,000,000 and
10,000,000 vears ago. He is believed
to have been ancestral to the apes,
chimpanzees, gorillas and mankind,
all of which had by that time become
completely differentiated from the
monkey strain. If that be true, man
has become distinct from the other
anthropoids since that creature left
his bones on the banks of an Indian
stream. Narrowing our attention
now to the strain that leads to man,
the next fossil of significant interest
is that known as the ape-man of Java.
Some thirty years or so ago there
was found on. the island of Java a
partially cemented layer of gravel
and sand containing fossil bones and
fossil plant remains., The plants
were of the same sort as found else-
where in rocks known to have been
formed rather late in the Cenozoic
era just before the first glaciers of
the great ice age were accumulating,
therefore, it must be that the associ-
ated animal bones are also of that
age. The skull of this animal had
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brain capacity somewhat greater
than that of the most brainy apes
now living and somewhat less than
that of the smallest-brained human
tribe. He had a receding forehead
and a heavy ridge of bone above his
eyes like an adult chimpanzce; yet
his leg-bones show unmistakably
that he stood and walked erect upon
his hind limbs. The name ape-man
describes him exactly; he was truly
intermediate in body structure be-
tween the apes and man. He lived
1,000,600 or 2,000,000 years ago. In
rocks of just about that same age in
England there have been found
crudely fashioned flint implements,
unmistakably shaped by some in-
telligent creature with hands so de-
veloped as to be capable of holding
a stone and striking it with another
stone. Modern apes have been ob-
served to hold clubs in their clumsy
hands, but none of them can at will
touch his thumb against the tip of
each finger on the same hand. Pre-
sumably the creature who chipped
the flints found in those rocks near
Foxhall, England, could do so.

Then came the first of the great
glacial advances of the ice age about
1,000,000 years ago. Five times the
northern lands were buried beneath
a mantel of moving ice. Five times
the ice melted until the glaciers were
at least as small as those now re-
maining on Greenland and in the
valleys of Alaska, In the gravels
deposited in Germany by the rivers
flowing from the melting ice of
either the first or the second of these
interglacial intervals, there has been
found the jaw of the so-called Hei-
delberg man. The jaw resembles
that of a modern man; its sides are
nearly parallel, the canine teeth are
only a little higher than the incisors
and molars. But it has no chin at
all, and the portion of the jawbone
which articulates with the skull just
in front of the ears looks consider-
ably like the equivalent portion of
an ape’s jaw. Scientists classify that
creature as a member of the same
genus fo which modern man belongs,
but as a different species.

Gravels of later interglacial stages
have revealed the bones of still
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another extinct species even closer to
modern man. More than a score of
practically complete skeletons and
hundreds of fragmentary bones of
this the Neanderthal man have been
found in France, Spain and Germany.
It is chiefly in the characters of the
skull rather than in the other hones

of the skeleton that he differs from
medern man. His forehead was
very receding, his brain capacity
was just a little less than that of the
most primitive of existing savage
tribes; his brow ridges were more
prominent than those of the negro,
his chin was approximately half way
between the chinless profile of the
Heidelberg man and the clearly de-
fined chin of the white race of today.
With his petrified bones there are
frequently found the stone spear-

heads and the bone knives which he -

fashioned. To this array of facts
concerning him, I want to add just
one inference. Many skulls of
Neanderthal type were broken when
found, as though struck with a ham-
mer on top of the head either at the
moment of death or very shortly
thereafter. Several tribes of abo-
rigines in recent years break the
skulls of their dead in order, as they
say, to permit the spirit to start on
its journey to the happy hunting
ground. The inference is that the
Neanderthal man, a couple of
hundred thousand years ago, had
the same thought that man was im-
mortal.

During the last of the glacial
stages, about the same time that the
ice pushed southward across Ohio
and Indiana to the Ohio river, 40,000
or 50,000 years ago, there lived in
southern Europe a race of men
known as the Cro-Magnons. They
were stalwart highbrows with prom-
inent chins and large brain capacity,
and eyebrow ridges no more pro-
truding than those of the existing
white race, but with massive cheek-
bones like the North American In-
dian. Clearly they belonged to the
same species as that which today in-
cludes the white, yellow, brown and
red races, but they cannot be in-
cluded in any of these races. Their
implements were much better manu-
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factured than those of their prede-
cessors, the Neanderthals, and they
had a remarkable artistic ability as
shown by the pictures they engraved
or painted on the walls of caves in
southern France. For thousands of

years they maintained their life in
Europe, but about 10,000 years ago

they were dlsplaced by “the first
members of the races of mankind
which are today in existence.

During all this time no known
record of the presence of man or
man-like creatures was left in either
North or South America. Not until
the ice sheets of the latest glacial ep-
isode had dwindled nearly to disap-
pearance was any clear indication of
man’s presence left in the New
World. The oldest human inhabi-

tante of North America were mem-
Lanls Oi NNOrtl Amneria were mem

bers of the existing races of man-
kind. They reached this continent
not more than 10,000 or 12,000 years
ago.

The facts stated in the foregoing
paragraphs have been discovered by
many different individuals. Proba-
bly no one man could be found who
could testify to all of them as having
been personally observed by hlm-
self. Knowledge of them is the com-
mon property of countless scientists.
I can, however, affirm the truth of
many of these facts from personal
observations; the others I believe to
be true because of my confidence in
the technical ability and integrity of
those who have seen the actual evi-
dence. I have also studied many of
the specimens collected by those fel-
low-workers and now on exhibition
in vari