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1. The Legal Protection of. the Sentiments and Affections: A
Lecture delivered before the Mechanics’ Institute of New
York. By E.P. HurLsur, Esq.

Max is endowed with certain propensities which impel him
to a prompt and vigorous defence of his person and his rights ;
and in the absence of a superior protection, he has always the
right to defend himself. Laws for the protection of humanity
emanate from man’s superior nature, and therefore, whenever
it is possible, they ought to furnish a full measure of protec-
tion, rather than leave any man to passionate and vindictive
self-defence. The most perfect of human laws, and their
most rigorous administration, will, however, always leave man
exposed in society to aggression, which he may properly resist
by force. The law cannot always shield his person from the
ruffian’s attack, although it might punish the aggressor after
his mischiefs are perpetrated. It cannot secure his property
from theft or embezzlement, although it may inflict penalties
upon the offender. So that in the best ordered society man
will have occasion to draw upon his combativeness and de-
structiveness, when these can avail him, to prevent injuries to
his rights. One of the legitimate offices of these instincts, is
the opposing of force as the means of preventing injury. If
they go farther, either in or out of society, they offend the
superior sentiments. Acting under the control of the moral
powers, they work for defence, and not for vengeance. Takin,
into view the harmonious action of man’s moral and intellec-
tual, as well as his passionate nature, and giving the control
to the former, man never could have had the right of vindic-
tive self-redress.

Conscientiousness was ordained, under the enlightenment

VOL. XV.—N. § NO. XVII. A



2 Mr Hurlbut on the Legal Protection

of the intellectual faculties, to determine between the accuser
and the accused—between him who demanded and him who
withheld right. From his very constitution, as we have seen,
man must exist in society—where be can always bave an ap-
peal for justice to his impartial fellow-men. They immediately
sympathize with the injured, and are impelled by their moral
feelings to redress his wrongs. If in a moment of excitement
he exceed the limit of defence, and take vengeance, he offends
against the moral feelings of his brethren, and wounds his own
superior sentiments, so that he feels the agony of remorse,
after they regain the just supremacy of his mind. Self-redress,
then, by way of taking vengeance upon the aggressor, is not a
natural right—but a natural w7ong ; and man in society does
but obey the true law of his nature when he looks to the social
body for the redress of injuries. In the prevention of wrongs,
then, the animal powers of the individual may be properly
exerted, while in the redress of them the moral powers of the
social body must have exclusive sway.

But benevolence, not less than justice, is all-pervading in
human society, and dictates the benign sentiment of mercy
and good will to all the sensitive creation. It disposes man
to desire the prevention of offences, as it shrinks from their

unishment, and looks in mercy even upon the vilest offender.
t infuses a spirit of philanthropy in the legal code, tempers.
justice with mercy, and sheds a tear for the victim of the of-
fended laws. It would not, nevertheless, defeat justice, but
would prevent the occasion for its exercise ; and, under its
blessed influences, the social body is stimulated to make pro-
vision for the prevention of wrong, and to inflict punishment
only as one means of prevention.
ut such is the nature of man, that an offence to any of his
rights so disturbs the serenity of his mind, and its harmonious
action, and produces such a mingled excitement of both his
sentiments and his passions, that unless the laws afford him
redress, he will take it upon himself to obtain it, and he will
oftentimes execute vengeance upon the offender, which is the
product of Conscientiousness, Combativeness, and Destructive-
ness, acting in combination. For in the act of self-redress,
justice often arrays herself in a ruffian garb, and uses the as-
sasin’s weapons. Vengeance comes of enraged justice ; and
greater wrong may be done in the passionate redress of in-
juries, than in the perpetration by the first offender. But this
wrong proceeds from the disturbed and inharmonious activity
of man’s innate faculties; ard laws emanating from, and
adapted to, the harmony of his mental forces, must provide for
the exclusion of so great an evil in human society. How shall
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this be done ! By a legal recognition of every human right,
and guaranteeing to each, as far as possible, a full and com-
plete measure of protection. Humanity will for ever cry
aloud for the protection of her rights, and for the redress of
injuries. And when human law fails to mete out justice to.
man, be not astonished if he take vengeance instead. Society
claims the right to punish, in order to deter from crime ; when
it fails to punish, the aggrieved party will be inclined to sup-
ply the omission ; but if while smarting under a sense of in-
Jury he act out this inclination, he will do that for which he
himself will be punishable, and thus he will conceive himself
to be the victim of three wrongs. The first comes from society,.
a wrong of omission in not protecting his infringed rights ; the
second, an actual wrong from the individual aggressor; and
the third, the outrage of society, in punishing him for obtain-
ing that redress for himself, which it had failed to afford him.
He will conceive himself to be the victim of society, and not
unlikely will be a perverse citizen ever after.

Let me illustrate this with a few examples. The law leaves
the citizen perfectly unprotected from the rudest insult by
simple speech. His truth, integrity, honour or courage, may
be called to naught ; the honour of his wife or daughter may
be openly impeached by the rudest assailant; and thus his
Self-esteem, Approbativeness, and feelings of domestic attach-
ment may be wounded in the highest degree; yet the law
leaves him to take care of himself. Combativeness and De-
structiveness, however, do not desert him, but rush to the aid
of these wounded feelings, and inflict instantaneous personal
chastisement upon the offender. An assault and battery is
committed, and Justice now removes the bandage from her
eyes, and beholds this as the first wrong ! .

She declares that no mere words can justify a battery, and
that the man beaten has an action for his damages against him
who smote him—and moreover, that so much does the law
abhor bodily strife, and desire peace among men, that the bat-
tery is subject to further punishment as a misdemeanour, and
that he who smote the rude and insolent accuser, must pay a
fine to the state for the offence, and be imprisoned in a com-
mon jail for a period fixed by the same just law. How feels
the prisoner now?! He very naturally wants to inflict chas-
tisement upon the blind goddess herself, conceiving that ske
has done him far the greatest injury in the case.

But let us suppose a far more serious case of wrong ; that
of a husband injured in the most sacred of the marital rights.
He detects the destroyer of his peace, and kills him on the
spot. This killing is pronounced manslaughter ; for which the
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injured husband is condemned to the state-prison at hard la-
bour for a term of years. But suppose that he refrains from
killing at the instant, and challenges the author of his ruin to
mo; combat. The coward and villain takes the challenge
to the police, and the injured husband is arrested for merely
sending the challenge, and condemned to prison as a felon.
But suppose the wrong-doer to accept the challenge ; they go
to the field, and the husband speeds the bullet to his heart—
he dies, and, in the eye of the law, he is a murdered man, and
the broken-hearted husband is pronounced a wilful murderer,
and expiates his offence upon the gallows ! What ought he
to have done? What only the law allowed him to do. He
should have left his house with great equanimity of mind, as
soon as he discovered the damning deed which stung him with
the deepest agony; he should have abstained even from giving
vent to his feelings by words, lest he should have used profane
ocaths—which the laws punish by a fine. He should have gone
to a gentleman of the bar, coolly stated his case, and received
for answer, that as there was no witness to prove the wrong,
the law could afford no redress—but in case of a witness, then
he could have his action and recover a COMPENSATION IN MONEY
for this wrong! ¢ Money—a world’s wealth!” nay—an
universe of worlds!” would he not exclaim—¢ I'll have none
of it—I’ll murder him and die, for life has ceased to be a bless-
ing now " And yet by our law, money atones for this deep-
est and darkest of domestic wrongs; and when the offender
shall have paid the sum ordained, he may go about at noonday,
serene andp calm, as a gentleman and good citizen! Why

. mock the injured in such a case by treating this wrong as one
that can be atoned for by money ! Retain this sort of redress,
if you please, for that order of men who will stoop to receive
it ; but do not allow a wrong which destroys the happiness of
a fellow-being for life, to pass with lighter condemnation than
the least offence to the right of property. Our laws punish
certain injuries to the latter right as felonies. The stealing
of property to the value of twenty-five dollars is an infamous
crime, and punishable by imprisonment in a state-prison for a
term of years; and yet how slightly is man’s happiness affected
by the injury thus redressed ?

‘We have statutes for the protection of animals from cruel
and inhuman treatment, making it a misdemeanor, punishable
by fine and imprisonment; while human affections are left
exposed to the deepest wounds, and the wrong-doer may walk
abroad the companion and equal of judges and legislators, nay,
may sit upon the bench himself, and be clothed with the holy
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ermine of justice, instead of being condemned to the cells of a
prison, to wear a felon’s garb.

The peace of families is also left entirely exposed to other
acts of profligacy. The parent may find the honour of a
daughter lost ; and the law which took its origin in a bar-
barous age, and which recognised in this no other injury to
the parent than the less of the daughter’s services, affords
him a compensation in money for that loss; to which may now
be added semething mere, if the jury pleass, forythe weunded
feelings of the parent. Against the form of the remedy the
injured party first revolts, and next against the idea of a com-
pensation in damages. Those wanting all proper appreciation
of the wrong, may perhaps be content with damages; but
those whose sense of the injury is the keenest, scorn your le-
gal remedy, and go unredressed by the law. In either event
the wrong-doer escapes all degradation ; and, after having done
a felon’s wrong, walks forth a gentleman. If his deed were
made a felony, he would not fall below his vietim.

Mr Chitty, in his learned and admirable work upon Medical
Jurisprudence, notices a case of this character, where the de-
fendant insultingly sent the L.1000 damages awarded by the
Jjury to the injured father, by a livery servant, with his com-
pliments, and that he would with pleasure pay him another
L.1000, if he would send him his second daughter. If this
wretch had been condemned as a felon, what servant would
have worn hislivery, or delivered his bitter taunts? And yet
society consents to harbour such a man in her bosom, while
she condemns the petty swindler to the dungeons of a prison !
Nay, more—if the injured father should take sueh vengeance
upon him as his feelings should prompt, he would become a
criminal himself, and forfeit his liberty or his life, for yielding
to the impulses of his nature in vindicating his henour and his
happiness, where the law had failed to protect them.

If the social body leave any man unpretected in any of his
rights, as:to those rights and their vindication he must be left
to his natural remedies. I do not contend that a man unpro-
tected has the right to execute vengeance upon the wrong-
doer : but] insist that it is a knewn fact that a large portion
of mankind will be prompted by their natural impulses to de
so; and it becomes a grave question whether men in society,
having neglected a due measure of protection, have acquired
the right to punish the individual who resorts to-self-redress.
It seems to me the social body can only punish him who re-
dresses a wrong by an act of vengeance, when they can point
to the law, and say to the offender, « Here was your redress ;
had you appealed to our laws, your rights would -have been
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fully vindicated—but having chosen vengeance when justice
was within your reach, we condemn you.” The taking of
vengeance is a moral offence, in the absence of any human
law for the protection of rights; but I apprehend it 1s not an
offence of which the social body can také any cognizance, but
‘it must be left to the Creator’s laws.

It would follow, then, that society, in order to acquire the
right to punish an act of self-redress, must first have afforded
a due measure of legal protection to the right whose infringe-
ment occasioned the act of vengeance.

« As the state,” says Vattel, ¢ does not permit an indivi-
dual to pursue, with arms in his hands, the usurper of his for-
tune, only because he may obtain justice from the magistrate ;
50, if the sovereign will not allow him to draw his sword against
him from whom he received an insult, he ought necessarily to
take such measures, that the patience and obedience of the
citizen insulted shall be no prejudice to him. The society
-cannot deprive a man of his natural right of making war
against an aggressor, without furnishing him with other means

-of securing himself from the evil his enemy would do him ; for
in all those occasions in which the public authority cannot lend
us its assistance, we resume our primary right of natural self-
defence.” . * * *

Wherever the social body neglects to protect the human
sentiments and affections, it must leave the lacerated victim
of another’s wrongs to wreak his own vengeance upon the of-
fender ; and if assaults, duels, and assassinations ensue, no
statute can properly denounce its penalties upon the vindicator
of his rights, and all that the courts can inquire into is, whe-
ther there was such a provocation as ordinarily produces the-
consequences which happened ; if so, and such provocation was
not punishable by law, then the law shall take no notice of
the consequences! This would produce a dreadful state of so-
ciety, but not a state much more to be dreaded, than one
which allows the holiest sentiments and affections of man's
nature to be wounded with impunity, the most flagrant wrongs
to be unprevented and unpunished, and yet denounces the se-
verest punishments upon the man, who, smarting under a
?lense of the deepest injury, takes vengeance upon the wrong-

oer.

I pray you not to misconstrue my meaning. I am not the
advocate of either of these conditions in society, but most
heartily condemn both as an entire departure from the true
rule of social organization. -

My appeal is for humanity. I demand for it full and per-
fect protection by the laws of society ; and I demand that the
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human sentiments and affections shall have a measure of pro-
tection commensurate with their dignity and importance to
man’s happiness ; and I have only designed to point out the
injustice of society, in neglecting a just and general protection
to all the rights of man.

« Although it will be admitted,” says Mr Chitty, ¢ that
the true object of the law ought to be security to individuals
of the full enjoyment of these endewments with which the
Almighty has blessed mankind ; yet the English law is singu-
larly defective in the protection of the natural passions and
feelings from injuries. Itin general interferes only where there
has been a visisLe bodily injury, inflicted by rorcE or ro1sox ;
while it leaves almost entirely unprotected the whole class of
the most malignant mental injuries and sufferings, unless in &
few cases, where, by descending to fiction, it sordidly supposes
some pecuniary loss, and sometimes, under that mask, indi-
rectly, and contrary to its own legal principle, affords compen-
sation for wounded feelings.

“ Thus a parent cannot in that character sue for an injury in-
flicted on his child, and on his own domestic happiness ; nor
can he punish the silent seducer of his daughter, occasioning
his most agonizing mental sufferings, and her ruin, unless the
facts will sustain the allegation that the daughter was a ser-
oant of the father, and that by reason of the seduction he lost
the benefit of her servioes. r is there punishment for many
verbal slanders, undermining the character of the person ca-
mi%’ted, and occasioning the most dangerous illness, or even

Mr Chitty further notices that the killing of a person by
fright or alarm is not a felonious murder, but at most a mis-
demeanour ; and that in point of law it is not murder to work
on the imagination so that death ensue, or to call the feelings
into 80 strong an exercise as to produce a fatal malady ; and
he concludes that the British law is entirely defective in not
punishing, corporally, those who wilfully occasion injuries to
the passions, emotions, affections, or feelings of another.

Many of you, doubtless, remember a most distressing case
of suicide, by a youn& gentleman of this city, some two years
ago ; who rushed to the top of his house, which was three sto-
ries high, and precipitated himself thence upon the pavement
below, thus occasioning his awful and instantaneous death. A
few weeks before this most melancholy event, he was in perfect
health, mingling with his fellow-citizens, having their highest

t, and the attachment of many warm and devoted friends.
His domestic character was a model of the most affectionate



8 Mr Hurlbut on the Legal Protection

kindness and perfect devotion to the happiness of a mother
(his only surviving parent), and his brothers and sisters. His
charities were liberal ; no worthy applicant for aid ever went
away empty from his door. He was generous even to a fault.
His integrity was of the highest order, and he preserved the
most unsullied honour; it was his soul—his life. In fine, he
was one of the noblest young men I have ever known, and one
whose memory I shall always cherish to the latest hour of my
life. I would that it were divested of the story of his unhappy
fate! .

A few days before his melancholy death he called upon me
under great anxiety of mind, and stated to me, more as a
friend than as his professional adviser, the details of a conspi-
racy formed to extort money from him, by several abandoned
people in this city, one of whom had sought his acquaintance
to ask charity, and who had received pecuniary relief at his
hands.

The conspirators had a scurrileus paper in their interest,
and a threat of alibellous publication had been made in its
columns. This was his concern at the time of his visit to me.
I inquired into the whele matter with great interest and
anxiety. I know the truth of his case, and I know toa moral
certainty that there was not a shadow of just foundation for
the least censure upon his fair fame. I advised him to treat
the conspirators with utter contempt, and to pay them not the
least attention. He soon after received from some lawyer,
who read the laws but to violate their spirit, and whose moral
nature was attuned to the work of mischief, further intimation
that the conspiracy was to be consummated by a suit at law.
He brooded over this matter till sleep and rest forsook him.
The scurrilous print came out with its brutal libel, and its vic-
tim fell beneath its stroke. When he next called upon me,
which was the day after the publication, I think his whole ap-
pearance was that of a maniac, and his wild exclamations, his
intense mental suffering, amounting to the most dreadful
agony, baffled description. Alas! I could not soothe his
wounded spirit—he was taken to his home, and when I in-
quired after him at the next opportunity, I learned his awful
death. This man was murdered, and his murderers live un-
molested by the law.

« If,” says Mr Chitty, ** legislators had sufficiently consi-
dered the connection of mind with external objects, and that
the miseries and sufferings of the mind maybe infinitely greater
than those of the body, adequate punishments would have been
provided for many mental injuries, which at present can only
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be visited by the censure of mankind, or, at the most, by in-
adequate discretionary punishment, limited to fine and im-
prisonment.”*

The reflections of this profound jurist upon the British law
are equally applicable to our own. The same defects exist in
our legal code ; the most sacred rights of humanity cry out in
vain for protection to either British or American laws. Nay,
more, the legislators of both countries have hitherto treated
with derision and contempt the petitions which have been
presented to them upon the subject of laws for the protection
of human sentiments and affections. There were presented
to the legislature of this state, at the last session, sundry peti-
tions from ladies in one or more of the counties, praying that
the grossest violation of the marital rights, and the vilest in-
fringement of the domestic peace, might be punished as crimes.
These grave legislators ill concealed their mirth at this out-
break of humanity. It was a capital joke, and made them
merry for a season.  If these ladies had presented a peti-
tion, praying for further protection of their wardrobes from
theft, a bill for that purpose would have been passed by this
gallant legislature. But as they sought for protection for do-
mestic love and peace, for noble pride and kind affections, for
honour and happiness, these Solons derided the application.
They could appreciate silks and laces, and yet deride the
holiest sentiments of the being they adometf—“ they could
pity the plumage—and forget the dying bird.”

Let us now examine more minutely some of the rights of
man arising from the sentiments and affections of his nature,
with a view to the ascertainment of what is a proper measure
of legal defence and vindication. And, first, the marital rights.
The sexes are born nearly equal in point of numbers, and this
alone creates a natural necessity for their uniting in pairs. But
it would go no farther ; it would not determine the permanency
of that union, but leave it to be dissolved at the mere option
of either of the parties, upon the slightest occasion. The law
of nature, however, has not only ordained the pairing of the
sexes, but the permanency and sacred inviolability of the union.
It is true that the instincts which lie at the foundation of it,
are shared by man in common with all the animal creation ;
but in man these instincts are strengthened and consecrated
by high and noble sentiments, which are wanting in animals ;
and we have seen that the most sacred rights emanate from
these sentiments, and among the chief of these are the marital
rights. Offspring result from the marriage union. Mankind

¥ See 1 Chitt. Med. Jur. 320-327.
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have a natural love of offspring—heightened by holy hope, and
just pride, and benevolent affections. The parents have to
deal also with sensitive, rational, and moral beings in their chil-
dren, whose fate is so connected with their own, as that they
are bound to preserve inviolate that union which has called
them into being, and whose continuance alone can promote
their happiness. Man is denied his animal freedom in this re-
gard ; it is subject to his moral and superior nature, and it is
well that it is so. Moreover, such is the nature of human af-
fection, that a judicious attachment is strengthened by indul-
gence and time, so that a separation by death, even, is among
the severest trials of the afflicted. If so great distress come
from the act of Providence, to which man is disposed, by his
reverence and awe, to submit with meek and pious endurance,
what must he suffer, whose domestic affections are wounded
by that worse deprivation, the moral death of the being whom
only he loved ! No sentiment of veneration and submission to
the Creator’s laws now soothes his wounded spirit ; but his
pride, his honour, and his sense of justice, are rudely lacerated,
and his entire moral nature revolts at the wrong. Marriage
is an institution of nature. The sacred exclusiveness of do-
mestic love is demanded by the laws of the human mind, and
hence the right to its inviolability. The human legislator can-
not plead that he instituted the married state, and may there-
fore notice, or disregard, its claims, as he shall choose. He is
bound to regard it as the institution of nature, and to vindi-
cate its rights by appropriate laws.

Consider next the wounds inflicted upon parental feelings.
Philoprogenitiveness and Adhesiveness cling to the child. Be-
nevolence showers blessings around it, and Hope and Pride look
forward with exultation to its advancement and success in life.
The object of so much attachment, and who promises so much,
attains to womanhood—sweet, confiding, innocent, and beau-
tiful ; but falls the victim of such vile art and falsehood, as was
so foreign from her nature, that she was not prepared for its
encounter. The parent is stung with the deepest agony. Every
sentiment and affection which before derived pleasure from
her existence, is now a source of torment to him. He was be-
fore happy, he is now miserable ; his rights therefore have been
invaded, and he justly demands protection from the law.

We have seen that a sense of Pride and Love of Approba-
tion are innate in man; these may be wounded by malicious
detraction and insult, and this will disturb the peace of the in-
jured individual. He therefore demands, very properly, legal
protection for these sentiments.

I cite these instances for the purpose of leading the way to
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a discussion of the species of redress which the law ought to
afford for injuries to the sentiments and affections. The right
of property is fully acknowledged by our laws, and in general
is well protected. A man injured in this right has secured to
him a civil action for redress, in which he recovers a compen-
sation in money for the wrong done bim ; and in cases of injury
by theft, embezzlement, and, in some cases, of fraud, and im-
posture, the law has made the offence criminal, and punished
it as a felony. One would suppose that a right so sacredly
guarded by the law must have a higher and holier origin than
others, and that its protection was of higher importance to
man’s happiness than those rights which were entirely neglect-
ed. Whence then the origin of this right? It emanates from
the instinct to acquire. Man has a natural desire to acquire
and keep property. This instinct is possessed in a slight de-
gree by some of the animal tribes, and it does not aspire to the
dignity of a sentiment. It, however, calls the sentiment of
Self-esteem to its aid, and then says, ¢ This is mine ; and be-
cause it is mine, it is better than if it were thine; and 7 am
better than thou art, because I have it and thou hast it not.”
Now, if you deprive this man of this thing, you become a felon ;
but if you only take away his wife, or degrade his daughter, or
destroy his character, you are still a gentleman in the eye of
the law !

The person also is greatly favoured in our jurisprudence.
Not only its utility but its symmetrical beauty has met with a
most favourable consideration. If you cut off a man’s ear, or
slit his nose, or otherwise maim him, you are regarded as a
felon ; but you may so lacerate his feelings as to destroy his
reason, and escape without legal notice. An ear or nose is
more valuable, says the law, than the reasonable faculties.
Nay, so jealous is the law of injury to the corporeal man, that
you may not shake your feet at him within striking distance,
though you touch him not, but forthwith you will be arrested
and carried before a magistrate for the offence ; and if he him-
self does not call you a coward, vagabond, and knave, he will
be regarded as uncommonly civil and reserved upon the occa-
sion !

Now, all human rights emanate from the natural sentiments
and desires of the mind ; they have, therefore, the same source,
but it does not necessarily follow that they enjoy the same
rank and dignity ; some are more sacred and important than
others to human happiness.

Every member of man’s physical frame is of some degree of
importance in the exercise of its corporeal functions ; but he can
bear the loss of one with less sacrifice than another, because it
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is not of equal importance to his bodily strength or activity.
The loss of his finger is not equal to the deprivation of his hand,
nor the loss of his arm to that-of his leg. It becomes us, then,
to fix the grade of man’s intellectual powers, and to determine
the relative rank and dignity of the various faculties, disposi-
tions, and sentiments of the human mind. The supremacy
will be concededto man’s moral nature ; his intellectual facul-
ties are next in rank, but wholly subsequent to it,—as are also
the animal feelings.

Man’s highest enjoyments consist in the gratification of his
sentiments. ‘His secondary pleasures arise from the indulgence
of his animal feelings, under the restraint of the sentiments
and the intellect. The source of his highest enjoyments, when
disturbed or wounded, becomes the source of his most poignant
suffering. He can bear pecuniary easier than domestic depri-
vation, an injury to his person with less sacrifice than an injury
to his character. Fraud and deception offend him more than
theft, and obtaining by false pretences more than robbery. He
can endure hunger and want easier than the loss of his good
name, and will sacrifice the peace-of his body fer his peace of
mind. He will lay down life itself for freedom, truth, or jus-
tice, and enlist all the powers of -his nature in the service of its
benevolence. He will spend his fortune to satisfy his love of
praise, and devote his life to gratify his pride and ambition.
Nay, he will deny-himself the entire gratification of the lower
propensities, ‘unless their indulgence can proceed under the
sanctien of his meral sentiments. If this be so, ought not the
law to recognise these gradations of nature, and to award its
protection according to their demands ?

Injuries to the sentiments and affections, then, ought to be
regarded as criminal offences, and be punishable according te
their degree of moral turpitude ; and the convictien of the of-
fender in any of these cases should be a moral stigma upon his
character. In the most enormous of these offences, such as
those most deeply affecting the marital rights, and domestic
love and peace, the law ought to pronounce them felonies, and
punish them as such ; as also those lacerations of the sentiments
which result in the wreck of human reason. And it seems to
me that all idea of pecuniary compensation for this class of in-
juries ought te be banished from the mind. Slander and libet
which wound the sentimeats only, and do not directly injure
& man’s pecuniary interest, ought also to be treated as criminal
offences, and the civil action for pecuniary compensation ought
to be abolished altogether. The rule which Ycontend for is
this—when the injury is an offence to the moral feelings or
affections, it should be treated as a crime and as such only.
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The idea of bartering a man's moral nature for money, of en-
during s0 much mental agony for so many dollars, is utterly
degrading to humanity. Money is not the standard by which
to estimate moral worth or human happiness. But where the
offence is against the right of property, the extent of the in-
jury can be measured by this standard, and a compensation be
made in money. Such injury may also be a moral offence ;
and, when so, should be treated as a crime. :

This would abolish the civil action of adultery, the action
for debauching a daughter, and the action for slander and libel,
except where the words published occasioned a direct and im-
mediate pecuniary injury. It would abolish the action of as-
sault and battery except where the bodily injury was such as
to occasion a pecuniary loss, and it would substitute criminal
punishment as the sole measure of protection and redress. All
fraud and false pretences which injured another’s right would
be regarded as criminal ; and if they produce pecuniary loss,
the civil action would also be retained for redress in damages.
The rule, in fine, would be, to treat all offences against the
sentiments and affections of man’s nature as moral wrongs,
and to lay all atonement by money for injuries to human rights
entirely out of view, except where the injury affected the right
of property directly.

'f'his would prevent and redress. moral wrangs by moral
means, and award for pecuniary wrongs their only appropriate
remedy. What! shall a man’s whole moral nature be grossly
outraged and lacerated by the vilest wrong, and the law deal
out a bait to a mere instinct by way of atonement and satisfac-
tion ? Suppose Self-esteem, Approbativeness, Adhesiveness,
Benevolence, and Conscientiousness, to be raging under offence
and injury, and yeu soothe them by gratifying Acquisitiveness !
As well might you, when Acquisitiveness itself was outraged by
an injury to property, attempt to redress the wrong by grati-
fying the love of music, and give solemn judgment in your
courts that the defendant should play for the plaintiff some of
his favourite tunes.

It may be objected that there is a vast disparity in the ex-
tent and seriousness of the various injuries to the sentiments
and affections, according to the malignity of the offender, the
sentiment or affection which should be wounded, and the or-
ganization and external condition of the aggrieved person ; and
that therefore it would be difficult, if net impossible, to frame
a code of laws which should afford the required recognition
and protection of these rights, without endangering the rights
and liberty of the accused. I answer, that the laws already
recognize and afford protection to rights where the same dif-
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ficulty exists ; and what has been safely done in one case can
be done in another of the same nature.

The right of life itself is protected by our statutes, which
declare that the destruction of human life may be either mur-
der, punishable by death ; or manslaughter, punishable by im-
prisonment in a state-prison for a long term of years; or man-
slaughter, punishable by a shorter term of imprisonment ; or
the same offence, punishable by imprisonment in a county-jail,
or by a fine only. And cases are declared in which the taking
of human life is either justifiable or excusable homicide, which
of course are not punishable at all.

Now the punishment for the taking of human life is not re-
gulated by the mere fact of the destruction of life; for if it
were, there would be but one offence, and one punishment :
but the circumstances attending each case are considered, and
the crime takes its character and meets its punishment from
the degree of moral turpitude manifested in its perpetration.
We have seen that every man has an innate love of live—in
one, this intuitive attachment to life is much stronger than
in another, and yet the law does not attempt te measure the
offence of man-killing by the amount of the instinctive attach-
ment which was violated by the act of killing. The law re-
cognizes the instinct and the right, and protects it whether it
be strong or weak. The killing of a human being who should
be so disgusted with life, as that he would have committed
suicide if he had not been murdered, is as much a crime in
the eye of the law as if the deceased had the most ardent at-
tachment to life. So also the life of the humble is as sa-
credly protected as that of the great.

The same holds true of the right of property. The law re-
gards the right alike, and its violation as the same offence,
whether the owner was a miser or philanthropist, whether he
had much or little. The offender who steals from a man with
large Acquisitiveness, commits no greater offence than when he
steals from one with a small instinctive love of property. The
offence is against the right, and the means of prevention and
punishment are to be graduated according to the degree of
moral turpitude manifested by the offender. Accordingly, he
who steals a loaf of bread is not punished to the same extent
as he who takes hundreds of dollars. So also the law has
already distinguished between various degrees of forgery, and
created several distinct grades of this crime, and awarded va-
rious degrees of punishment. The same may be said of the
crime of arson. I am not required to shew that these grada-
tions, or any of them, are correct ; but I cite these instances to
shew—not only that by our law at present there are recog-
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nised several distinct crimes, from those meeting with capitat
punishment to the lesser sort, punishable by slight imprison-
ment—but moreover, that offences against the same right are
graduated, and meet with different degrees of punishment.

Suppose, then, the law should declare seduction to be a
moral offence of which it would take cognizance; that if the
victim of it was under a certain age, and it was effected by a
pledge of marriage, it should be punishable by imprisonment
for a certain term of years; if of mature years, and the cir-
cumstances were less aggravating—with a lesser term—Ileav-
ing the jury to find the degree of the crime as it should be de-
fined by law; and have the punishment for that degree fixed
and certain. No greater difficulty could be encountered here
than legislation has already overcome, in cases of homicide,
arson, forgery, and theft.

So in cases of slander. Written slander, or libel, is now
regarded, by law, as exhibiting greater moral turpitude, and
as more to be dreaded, than verbal slander. The former is
indictable as a misdemeanour now, while the latter is not, but
is the subject only of a civil action for damages. Would there
be any difficulty in pronouncing them both to be criminal of-
fences, and graduating their punishment accerding to the de-
gree of moral turpitude evinced in their perpetration?

This much the law could do at any rate ; it could define
what should be the first degree of any moral offence, and could
fix its certain punishment; and it could declare that all other
like offences should fall within either a second or third degree,
in the discretion of a jury who should weigh the circumstances
of each case ; and the punishment for these degrees could also
be graduated and fixed by law. This would take all arbitrary
discretion from the courts, and leave the accused in the hands
of a jury of the country, coming from the body of the people,
and properly representing the just sentiment of an enlightened
and virtuous community.

I perceive no insurmountable difficulty in the practical ap-
plication of the principles of legislation, for which I have striven
in this discourse. They at least invite candid investigation.
Humanity pleads for their adoption; the noblest sentiments of
our nature impel us to demand their consideration in the halls
of legislation ; and I have yet to be convinced, that He who
ordained the pressing demands of the human sentiments and
affections, and conferred upon man intellectual powers to sub-
serve them, has been so sparing of the latter endowment, as
that, how hard soever he shall strive, his reasoning powers
will fail of securing an adequate measure of legal protection
against the vilest wrongs which one human being can inflict
upon ancther.
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II. Thoughts on Temperament. By Cuarres CaLowerr, M.D.*

Although, in the following essay, the author very earnestly
endeavoured to express himself with entire perspicuity and
definiteness, he has reason to know that his views, as there
expounded, have not been, by every one, correctly understood.
On the contrary, so erroneous has been the construction which
they have received from several individuals of high standing
in science and letters (with some of whom he has conversed,
and learnt the opinions of the others through authentie chan-
nels), that, in justice to his subject, as well as to his readers
and himself, he deems it essential to prefix, to the present edi-
tion of his essay, a preliminary disquisition, to prevent it, if
practicable, from being again misinterpreted.

Owing te some form of faultiness in his style, or of inatten-
tiveness in readers, or perhaps to an unfortunate confederacy
of both, the author has been supposed to rest his theory of
temperament ezclusively on the predominance in size and power
(single or united) of those great ruling organs of the body—
the brain, spinal marrow, and nerves—the viscera of the
thorax—and the viscera of the abdomen. This, however, is a
mistake, as will presently, he trusts, satisfactorily appear..

Instead of being unnecessarily restricted in his exposition of
the subject, the author, when his sentiments shall have been
correctly apprehended, will be found to have constructed his
theory of temperament out of materials derived from a two-
fold source—the size and power of the organs just specified
—and the relative amount of certain proximate elements
which enter as well into the composition of those organs as
into that of every other part of the system. And though he
attributes to the former of these sources the highest degree of
influence in the formation of temperament, he regards the lat-
ter (and has so expressed himself) as.no inconsiderable auxi-
liary in the work. By the brief analysis of the matter, on
which he will enter without further preface, he hopes to render
his views so clear and definite, as to prevent them from being
again mistaken or held doubtful.

The human system is composed of a number of organic
tissues, serving in the capacity of proximate elements of larger

* It having been recently in conterplation to republish, in London, an
Essay on Temperament published some years ago in the United States,
the following paper was intended to be prefixed to it, as a preliminary dis-
quisition. The design to republish, however, having been abandoned, the
disquisition, in its original form, is submitted to the perusal of the public,
and left to its fate, withoat further remark.
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and more compound organs ; and these elementary parts differ
from each other, not only in substance, structure, and func-
tion, but also in vitality, activity, and power. In the compo-
sition of the bodies of different individuals those tissues exist
in different proportions. And according as one or more of
them predominate in quantity, are the constitution and cha-
racter of the person of whose body they make component
parts. To illustrate this statement by a few specifications,
containing, in a special manner, a succinct account of some of
the elementary tissues, to which allusion has been made.

Of these the osseous, cartilaginous, and fibrous, are compa-
ratively of an inferior order. Possessing as they do but a
very limited degree of life, they contribute but little to either
the production or the modification of character. They serve
as mere machinery, to be operated on,and thrown into action,
by other parts superior in material, organization, and endow-
ment, and therefore correspondingly in power and standing.

Of the cellular, serous, and mucous tissues, the same is
true, though in a more limited degree. So is it of every other
structure whose life-and functions are little else than vegeta-
tive. Though indispensable as elements in the composition
of the body, and therefore essential to health and well-being,
those tissues are feeble in their bearing on the formation of
character.

The tissues which act the meost important part in forming
and modifying the conmstitution and character, are the mus-
cular, the sanguiferous, and the nervous—the last including
the brain and spinal marrow. The muscles most influential in
their connexion with temperament, are the heart, and these
which subserve immediately respiration and digestion. Of
these, the chief respiratory muscles are the intercostals and the
diaphragm ; and the digestive are those that enter into the
structure of the alimentary canal. In the production and
modification of temperament, the lungs are also, as will ap-
pear hereafter, though somewhat indirectly, yet very pecu-
liarly important in their agency. They are deeply concerned
in making the blood, and exclusively so in erdowing it with
life. And, in the course of its circulation, that fluid again,
especially the arterial portion of it, imparts life, and vigour,
and efficiency to every solid belonging to the body. Hence
an organ, if deprived of it by ligatures on its arteries, or by
their obstruction in any other way, immediately perishes ; and
hence the sudden and inevitable fatality of a profuse loss of
blood.

From these considerations it is obvious that the agency of
the sanguiferous tissue in the original formation of tewpera-
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ment, and in the changes which it subsequently undergoes, is
important and striking. I say, ¢ the changes which it under-
goes ;* for in no individual, at any period of life, is tempera-
ment positively stationary. From infancy to old age, its
changes, though usually gradual and slow, are notwithstanding
incessant.

Of all the organic structures that enter into the composition
of the body, the nervous is pre-eminently the master-tissue—
of the highest order, I mean, in vitality, power, and function.
In the entire range and bearing, therefore, of its influence on
temperament, it is paramount to either of the others singly, if
not to the whole of them united. Without it man, though in
all other respects the same as at present, would be inferior in
standing to the insect or the worm—so true is it that we are
only what our organization makes us.

Next to the nervous, in its influence on temperament, is the
sanguiferous tissue. Even the nervous itself is essentially de-
pendent on it for all it possesses of power and efficiency, and
even of life; for, as already intimated, without a sufficient
supply of arterial blood, every organ of the bedy—the brain
not excepted—would fail not only in action and vigour, but in
vital existence.

Conformably to these views of the subject, which are be-
lieved to be themselves in strict conformity with truth and na-
ture, it is easy to account for the formation and being of the
nervous and sanguineous temperaments. They are simple in
their composition, and therefore in their constitution and cha-
racter easily understood. As their names impert, they arise
severally from the respective predominance of the nervous and
the sanguiferous tissues, and possess, of course, endowments
corresponding to the nature and attributes of those two ele-
ments of animal organism.

But there exist two other temperaments, accounted also
original and simple, the constitution of which is but little un-
derstood—perhaps I should say, not understood at all. They
are the bilious or choleric, and the phlegmatic or pituitary ;
the former distinguished by the attributes of active emergy,
vigour, and endurance under excitement, exertion, and toil,
which it imparts to its possessors ; the latter by a condition
in no small degree the reverse of this—a condition unaccom-
pani:;ll by any elevated and efficient qualities, corporeal or
mental.

Were the question propesed, « What are the natural ele-
ments or organic constituents of these two temperaments ?’
to render an answer intelligible and satisfactory would be a
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difficult task. As far as my knowledge of the matter extends,
such an answer is yet to be framed.

The human organism contains no tissues which, either
singly or united, or mixed in any known or supposable pro-
portions, are alone calculated to give rise to two such tempera-
ments or states of constitution. A preponderance or defi-
ciency of neither ‘nerves nor blvuod-vessels, nor of both com-
bined, can produce them. Nor can they be the product of a
preponderant or deficient amount of muscle, bone, or tendon,
nor of cellular, mucous, or serous membrane.

The question, then, respecting the composition of the cho-
leric and the phlegmatic temperaments remains unanswered,
and presents itself as a suitable subject for farther and stricter
observation and enquiry. And every sound physiological fact
and principle direct that the scrutiny be confined exclusively
to the solids of the body ; for, as already alleged, (the blood
alone excepted) none of the fluids has any agency in the for-
mation of temperament. Of what is called the nervous fluid
we have no knowlegfe ; and to contend that bile, or phlegm,
or mucus, acts to such an effect, is to trifle with the subject, or
to manifest in relation to it a degree of ignorance which had
better be concealed. Those fluids are but the functional pro-
ducis of the solids, and can do no more toward the creation
of temperament than the gastric or the pancreatic liquor, or
than the tear that trickles from the eye, or the matter of per-
spiration which exhales from the skin.

To shed on the subject of the choleric and the phlegmatic
temperaments the light that is essential to a competent know-
ledge of them, minute anatomy has not yet attained to the re-
quisite perfection. It has not yet sufficiently developed every
thing that is involved in what may be called »adical or mole-
cular organization ; nor has it disclosed to us the differences
that may and probably do exist in the compactness and soli-
dity of the globules composing the primitive fibres of our bo-
dies. Of course, the differences that prevail in the tension,
firmness, strength, elasticity, and general condition of the
fibres themselves, are equally unrevealed by it.

In the midst of this unfortunate want of facts, we must
either resort for information to analogy, or confess our ignor-
ance, and remain silent on the subject. Though the latter
alternative is certainly the least hazardous, and perhaps, also,
the most consistent with a spirit of wholesome and rigid phi-
losophy, I shall notwithstanding, on the present occasion, make
choice of the former. To the attention of the reader, there-
fore, the following analogical remarks are submitted. .

The effects of dryness and tension on a drum-head, the
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strings of a violin, the wires of a harp, and on other elastic
and sonorous bodies, are known to every one. So are the ef-
fects of a condition in such bodies the contrary of this—I
mean of a humid and lax condition. In the former case, the
bodies are full of elasticity, activity, and of what may be
figuratively called vigour ; and are therefore prepared for the
emission of sound, and the production, under suitable regula-
tions, of *spirit-stirring’”’ music. But not so in the latter ;
they are there inactive and unsonorous, lifeless and uninter-
esting—they possess no sort of efficiency beyond that of com-
mon dead matter. Such is the doctrine ; and its analogical
applicability to the subject I am considering must now be at-
tempted—with what degree of success or plausibility, it is the
provinee of the reader to judge for himself.

That in persons possessing what is called the bilious tem-
perament, the muscles, and such other solids as can be suffi-
ciently examined, are remarkable for their solidity, firmness,
and comparative lack of moisture, will not be denied ; and such
persons manifest in action unusual vigour and energy, and a
corresponding degree of endurance under high excitement,
hardship, and toil. To employ an expression rather common
and homely than classical and elegant, but strong in its mean-
ing and well understood, they are ¢ tightly knit” in their en-
tire organism—the bones themselves, perhaps, not excepted.’
All other things being alike, therefore, they are superiorly
fitted to be pioneers and labourers, combatants and fatigue-
men. But the same solid, tense, and compact condition of
fibre which gives them unusual muscular vigour, endurance,
and efficiency, confers a like superiority on their nerves and
brain Hence, when the latter organ is large, and its deve-
lopements favourable, and when, in addition to this, it is tho-
roughly improved by a suitable education—under these cir-
cumstances such persons cannot fail to beremarkable for their
talents and mental achievements. They are men of severe
and persevering study, and ample scientific attainment ; or
they are distinguished in the direction of practical affairs.

As relates to the phlegmatic temperament, it presents a
condition of things in most respects the reverse of this. In
those who possess it, the fibres of the body are evidently lax ;
the globules which form them are no doubt deficient in soli-
dity and firmness; the skin, museles, and other solids, are flac-
cid and soft to the touch; and the entire organism supera-
bounds in fluids, especially in some sorts of secreted and aqueous
fluids, but not in blood—certainly not in arterial blood. And
this moist and enfeebling condition prevails in the brain and
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nerves, no less than in the other organs of the body. Compa-~
ratively, the whole system is overwhelmed in a plethora of
lifeless fluid. The issue is plain: a general unfitness for lngl;
and vigorous action exists in mind as well as in body.

the cerebral development, therefore, and the education and
training, what they may, the mental faculties are of an infe-
rior caste, and all sorts of mental action exceedingly moderate,
if not imbecile in character.

From the foregoing considerations it would seem, that what
are called the bilious and the phlegmatic temperaments are
the result of a‘condition of things of a nature altogether dif-
ferent from that which gives rise to the other temperaments.
The bilious appears to be the product, not of a want of ba-
lance between any given parts of the system, whether solid or
fluid, but of a state of unusually elevated tension and tone of
all the solids. And the phlegmatic temperament arises from
a contrary state of the same parts—a deficiency of tensity and
tone in the whole of them. Although it has been said that,
in the phlegmatic temperament, there exists a want of balance
between the.solids and the watery fluids, the latter being ex-
cessive in quantity, that is one of the effects of the tempera-
ment, not its cause.

But, as already intimated, my object in preparing this ex-
position is not so much to settle the philosophy of tempera-
ment, as to shew that I do not, as I have been alleged to do,
derive its existence and character exclusively from the size
and predominance of certain leading organs of the body. As
heretofore stated, I derive temperament from a twofold source.
I include in my views of it a predominance, and a governing
power, of elementary tissues, as well as of the larger and more
compound organs, which they contribute to form.

To an unbalanced condition of certain portions of the large
anatomy of the system, I add a similar condition of particular
kinds of small and elementary anatomy. And the influence
of these latter portions in modifying the constitution by the
formation of temperament, is the more forcibly exhibited by
their being collected into large masses, in the form and cha-
racter of abdominal viscera, thoracic viscera, and brain.
When the digestive not only predominate in size, but also con-
tain a predominant amount of blood-vessels or nerves, or of
both united, they are the more powerful in their functional
action—and the reverse. If their supply of blood-vessels or
nerves, or of both, be small, that action is correspondingly
feeble. Of the heart and the respiratory organs the same is
true. And the brain, whether large or small, is augmented
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in power by being abundantly supplied with well vitalized ar-
terial blood, through the instrumentality of large arteries.
To these several attributes add solidity and strength, high
tension and tone of fibre, and the functional power may be
accounted complete.

Panris, July 5. 1841,

1I1. Norfolk Island— Reform in Convict Treatment.*

The following letter describes, in simple but touching lan-
guage, the partial results of a great moral experiment, and will
be read, we think, with thrilling interest. It is something to
have practical proof that, in the very outcasts of our species,
there are elements of good on which improvement may be en-
grafted ; and it is something to know, that the greater part
of the suffering and wretchedness inflicted on criminals, under
an idea that it is essential to the safety of society, may be dis-
pensed with, not only without any loss, but with much positive
advantage.

Norfolk Island is about 15 miles in circumference, and lies
about 1000 miles east of New Holland, in latitude 28°. It was
selected as a penal station for the very worst class of convicts,
on account of its great distance from any inhabited land, and its
steep and rugged shores, which render access and escape very
difficult. The number of convicts seems to be about 600 at
}}resent ; but we find’that they were twice as numerous in1837.

hey work in irons, and are employed in what is considered
very hard labour in that climate, cultivating land with the hoe.
It is described by the superintendent as “ incessant and gal-
ling.” If they perform their assigned tasks they receive a
pound of bread and a pound of meat per day ; if not, they are
fed on bread and water, and disobedience of orders, turbulence,
or other misconduct, is instantaneously punished by the lash.
The Committee on Transportation which sat in 1838, of which
Sir Robert Peel, Lord John Russell, and Sir William Moles-
worth were members, describe the colony in their report in
terms which might be fitly applied to Pandemonium. ¢ The
condition of the convicts (they say) has been shewn to be one

* This article is extracted from the Scotsman of 29th September 1841. We
happen to know that the writer of the included letter from Norfolk Island
enjoys ample means of information, and is wors;i of perfect reliance. Cap-
tain Maconochie, who, it is well known, is an adherent of Phrenology, has
derived much aid from its principles in treating the convicts under his charge.
The results are extremely gratifying.—EpiToR.
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of unmitigated wretchedness.” According to Chief Justice
Forbes, “ the experience furnished by the penal settlement has
proved that transportation is capable of being carried to an
extent of suffering such as to render death desirable, and to in-
duce many prisoners to seek it under its most appalling aspects!
He had known many cases in which it appeared that convicts
at Norfolk Island had committed crimes which subjected them
to execution, for the mere purpose of being sent up to Sydney.”
“ He believed they deliberately preferred death, because there
was no chance of escape; and they stated that they were we

of life, and would rather go to Sydney and be hanged.” Other
witnesses give similar testimony.

Desperate attempts to escape have repeatedly been made.
In 1827, the prisoners rose, murdered the guard, and made
themselves masters of the island for a short time. In 1834,
gnﬁy very nearly succeeded, but were put down after nine were

illed.

The law professes to inflict punishment only for three pur-
poses—to repair the wrong, to amend the criminal, and for
the sake of example. The horrible punishments in Norfolk
Island fulfil none of these conditions. They make no repara-
tion to the persouns injured ; none to the country, which, on the
contrary, is subjected to a heavy expense by the maintenance
of the penal colony. From the first shipment in 1786, to March
1837, a period of fifty years, 96,668 convicts were sent to one
or other of these penal settlements, and the expense was at
least eight millions sterling, or L.82 each. The punishments
are utterly lost for the purpose of example ; because what is
transac in a remote isle of the Pacific Ocean, without a
newspaper, is never seen, and not even heard of, by one in a
hundred of those upon whom the example ought to operate.
They do not amend the criminal ; but, on the contrary, harden,
deprave, and brutify him. On this point all the witnesses are

ed. A well-disposed prisoner is insulted, despised, and
ridiculed, till he is forced, in self-defence, to adopt the vices
of his companions. One of them, when receiving sentence,
said,—* Let a man be what he will, when he comes here he
is soon as bad as the rest; a man’s heart is taken from him,
and there is given to him the heart of a beast.” The remark
drew tears from the eyes of Judge Burton, to whom it was ad-
dressed. These dreadful punishments, then, answer none of.
the ends which the law contemplates. They are merely so
much torture inflicted without use or object, as if pain and
suffering were in themselves a good. We believe they owe
their continued existence to a principle which law ostensibly
repudiates, but which still influences the minds of law-makers
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—namely, that society is entitled to revenge the wrongs it suf-
fers on the heads of those who commit them, though no be-
nefit should result from the infliction, either to itself or to the
guilty party.

Enlightened penal legislation rests on a single great prin-
ciple, which is slowly but surely gaining ground—ziat cri-
minals should be treated as *“ moral patients” By this it is
meant, that they should be placed under restraint, and sub-
jected to a system of discipline calculated to subdue their evil
propensities, to call forth and exercise those good dispositions
of which even the most wicked are not destitute, and to form
such habits as may render them useful to society, and able to
support themselves honestly when restored to liberty. The
restraint should be continued till the * patient™ is cured, and
he who is found to be incurable treated like a confirmed mad-
man—separated for ever from the society to which his vices
would render him a scourge. The restraint and the discipline
necessary to effect these objects will be sufficiently severe, and
more efficacious in the way of example, than bloody, degrad-
ing, and cruel punishments, which harden and demoralize
those who witness as well as those who endure them.

Captain Maconochie proposed a system of criminal treat-
‘ment founded on these principles ; and the experiment he is
now making had the sanction of Government. The Commit-
tee had doubts as to one part of his plan, that of dividing the
prisoners into small parties, responsible for each other’s con-
duct, which we are inclined to think would operate benefi-
cially.* It must be kept in mind, that the individuals were to

* The plan here referred to is more fully explained in the Soutk Austra-
lian Record of 24th October 1840, from which the following particulars are
derived. In ?e?min Maconochie’s opinion, punishment and reform should
be contemplated and pursued as separate objects. He proposes that the
men, after being punished for the past, should come out on progzstion or train-
ing for the future, in parties of six, who should choose each other, and rise
or fall together while undergoing the process. The objects contemplated in
this arrangement are all of a social character. Even while the men are un-
dergoing their direct punishment, it will give a value to the social virtues ;
because if a man does not recommend himself to his companions during this
interval by good conduct, at least towards them, and by a reasonable pro-
mise of behaving well afterwards while on probation, he may not find five
others willing to run their several chances with him. It will also prevent
favour or prejudice on the part of an overseer from influencing a man’s fate ;
because, when his period for punishment is expired, nothing short of a judi-

“cial extension will keep him in it, if other five men are willing to join with
him; and, on the contrary, nothing but a very special and strongly-called-for
exercise of supreme authority should release him without this being the case.
It will thus sift the prisoners from the beginning ; leaving the absolutely in-
corrigible behind, on the unexceptionable verdict of their own companions,
interested in justly appreciating their character ; and, at the same time, sub-
duing the obstinacy otP many who, in hitherto existing circumstances, have
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select their own associates in these parties. The following
extract from the Committee’s report will explain the other
parts of the plan:—

« The great object of a good system for the government of
convicts should be that of teaching them to look forward to
the future and remote effects of their own conduct, and to be
guided in their actions by their reason, instead of merely by
their animal instincts and desires. With this view it is sug-
gested that the performance of penal labour by convicts should
be stimulated, not by the fear of the lash in case of idleness,
or by any pecuniary allowance which may be expended in the
purchase of tobacco or other luxuries, but by opening an ac-
count with each man, giving him credit for every day’s labour,
to be estimated by a greater or smaller number of