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CHAPTER 1

Political Philosophy, Social Theory,
and Critical Republicanism

This book is a critical contribution to normative republican theory.
It is critical in two distinct, if related, senses. First, it is critical of
those interpretations of republicanism which justified the ban on the
wearing of religious signs (particularly the Muslim hijab) in French
schools in March 2004. Second, it is critical of a certain way of doing
political theory, common to Anglo-American liberals and French repub-
licans, which is insufficiently reflective about the relationship between
normative prescriptions and social facts. My argument is primarily
normative—it justifies abstract republican political ideals by reference
to their moral appeal, internal coherence, and so forth—yet it is rooted
in methodological engagement with the sociological, context-dependent
‘pre-notions’ that implicitly inform theorizing in political philosophy.
Thus, my argument is critical, both methodologically (it enriches the
tools of analytical, normative political philosophy with insights drawn
from critical social theory) and substantively (it argues against standard
interpretations of the demands of republican citizenship in existing
societies).

Traditions of Republicanism

There has recently been a revival of interest in the republican tradition
in Anglo-American political theory.! While the tradition as a whole was
centrally concerned with the themes of freedom, political participation,
civic virtue, and corruption, it is, perhaps retrospectively, seen as
exhibiting two strands. One, magisterially brought to life by John
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Pocock, endorses the Aristotelian concern for the good life and argues
that human beings can only realize their nature as ‘political animals’
through participation in self-governing communities.” Alongside this
neo-Athenian strand of republicanism can be discerned a neo-Roman
strand whose central concern is /bertas—the powerful ideal of freedom
under the rule of law passionately defended by Roman orators such
as Cicero, and carefully elucidated in the writings of Quentin Skinner.’
The neo-Roman theory of freedom, which prima facie is more suited
to the anti-perfectionist and pluralist ethos of contemporary liberalism,
has been given a systematic formulation in Philip Pettit’s Republicanism.
A Theory of Freedom and Government (1997).* Pettit’s theory of freedom as
non-domination is capacious enough to encompass and link together a
number of traditional republican themes: individual liberty, the rule of
law, popular deliberation, civic virtue, and the common good. According
to the republican view, I am free only if I am recognized by others as
enjoying a status that protects me resiliently against arbitrary interfer-
ence and guarantees my equal status as a citizen living in community
with others. In a word, I am free as a ¢#zen of a particular state, a state
that promotes the common good of non-domination. Pettit’s theory
of non-domination thus supports Jean-Jacques Rousseau’s connection
between /iberté on the one hand and égalité and fraternité on the other.®
In a world pulled apart by the forces of economic and technological
globalization, social privatization, cultural fragmentation, and the loss
of political agency, republicans eloquently speak of the perceived need
to rehabilitate the political ideal of citizenship.® Yet, at the same time,
the revived republicanism of Anglo-American political thought is ill-
equipped to contribute to important contemporary political debates. Its
first limitation is that, because of its focus on the ultimate value of
political citizenship, it has had comparatively little to say about so-called
multicultural” controversies in existing societies. Republicans assume
that, in an ideal world, cultural identities, while important to people’s
lives, should have minimal bearing on their citizenship, because they
should be transcended through political engagement in a culturally
and religiously neutral public sphere, and/or subsumed by an inclusive
national identity. However, republicans have not systematically engaged
with the pressing question of how to deal with actual identity-related
claims in the real world, where what Will Kymlicka calls the ‘benign
neglect’ of cultural and religious conflict is not an option.® Kymlicka
further asserts that republicans cannot maintain their commitment to
unitary citizenship once they jettison the myth of the ethno-cultural
neutrality of the state.” I shall, in response, suggest practical ways
in which republicans can bridge the gap between the non-neutrality
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of actual states and their culture-blind normative prescriptions. The
second flaw of the Anglo-American tradition of republicanism is that,
in the words of its historically minded advocates, it is a lost’ tradition
which fell victim to the hegemonic rise of the natural-rights language
of Lockean liberalism from the late eighteenth century onwards. As
a result, republicanism’s central concepts mostly survive as linguistic
traces in need of ‘excavation’ by historians highly conscious that their
patient retrieval of the connections between freedom and the law, citi-
zenship and participation, virtue and corruption run against the liberal
intuitions of their readers.!” Yet this assumption—that republicanism
is a venerable tradition but not a living model—spectacularly ignores
the fact that republicanism zs the dominant language of modern politics
in France, a cultural and philosophical idiom as pervasive as that of
liberalism in other countries. What is more, this is a tradition that
was partially revived, and re-invented, in response to real-world cultural
conflict, such as the rise of a rightist, racist party (the Front National)
in the early 1980s and the first hijab controversy (affaire du foulard) in
1989.'"1 A second ambition of this book, therefore, is to assess the
contribution of contemporary French republicanism to the normative
republican response to multicultural conflict.

To be sure, the relationship between the French and the Anglo-
American tradition of republicanism is ambiguous. Republicanism in
France may seem to have ‘gone native’ to the point of blurring any
‘family resemblance’ with other republican traditions.!? Its emergence
is bound up with the revolutionary repudiation of the lessons of
history and tradition, and is better understood by reference to the
particular French context of centralized and absolutist monarchy in
the age of Enlightenment than by comparison with past neoclassical
experiments. Thus, French republicanism displays its own singular set
of commitments, focused on the centralized nation-state and its direct
relationship to the individual citizen, and founded on principles of
universality and equality.!> While a hitherto dominant liberal revisionist
historiography has tended to present it as the upshot of an archaic,
populist, revolutionary, statist, and illiberal egalitarianism,'* recent con-
tributions have begun to rehabilitate its distinctive contribution to
modern progressive liberal thought,'® and seek to re-situate it within a
broader European tradition of republican reflection about the social and
political conditions for freedom as non-domination.'® Where French
republicanism, however, may be seen to diverge from neoclassical
republicanism is in its unambiguous endorsement of central Enlight-
enment tenets: in contrast to neo-Athenian republicanism, it is rooted
in moral universalism and political rationalism (and is comparatively less
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populist and participatory), and in contrast to neo-Roman republican-
ism, it is unashamedly perfectionist (committed as it is to a progressive,
humanist, and secular conception of the person). Mapping French
republicanism onto the main lines of debate between Anglo-American
liberals and communitarians is a no less difficult exercise.!” French
republicanism seems to incorporate central liberal intuitions, such as
commitment to the impartiality of the state, the universal and egali-
tarian status of citizenship, the separation between public and private
spheres, preference for individual over collective rights, commitment to
individual autonomy, and a civic not ethnic mode of national identity.
But it also appears communitarian in its advocacy of a strong public
identity transcending private preferences and identities, its emphasis
on the good of popular self-government, social solidarity, and cultural
assimilation, and its commitment to the unitary nation-state as the chief
site of citizenship.'® As Karl Marx so acutely saw in 7he Jewish Question,
the revolutionary French state operated the simultaneous elevation of
discrete individuals into a general but abstract communal existence.!’
The ideals of /Jberté, égalité, and fraternité could only be realized in a
distinctive, autonomous, political ‘community of citizens’.2’

Prima facie, such a tradition is singularly ill-suited to look positively
on contemporary demands for the recognition of cultural and religious
differences in the public sphere. And yet, the question as to how
the republic should deal fairly with cultural and religious demands
was at the centre of the complex debates which surrounded the
hijab controversy between 1989 and 2004, when arguments for and
against the ban on religious signs in schools were exchanged in public
debate with a mixture of passion, sincerity, and ingenuity (along with
less endearing motivations such as hostility, prejudice, and bad faith).
This book uses the hijab controversy as the lens through which to
analyse contemporary French republicanism. In doing so, it uses both
interpretive and normative methods.

Methodological Considerations

By way of methodological clarification, let me start by setting out,
and then discarding, two standard ways of interpreting ‘foreign’—
in my case French—texts and practices. The first 1 call ‘synthetic’
(or contextualist) and the second ‘analytic’ (or abstracting). The first
approach is a fully contextualist, synthetic approach, prevalent in much
of the field of French studies, inspired by the broader Cultural Studies
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movement. French republican discourse is seen as embedded in a
richly textured tapestry of idiosyncratic historical, political, and social
practices. The problem with this contextualist approach is that, in
its almost anthropological focus on the radical strangeness of French
republican political culture, it rarely attempts to see through discursive
contextualization and capture ways in which the French may address
general problems common to contemporary societies. Furthermore,
contextualist analysis often illicitly smuggles in normative judgements,
for example, castigating the French republicans’ routine rejection of
such /linguistic categories as ‘liberalism’, ‘race’, and ‘ethnic minorities’
as symptomatic of their substantially illiberal, racist, and ethnocentric
biases. French discourses and practices are unconsciously measured
against a particular linguistic and normative background, with little
attempt made—paradoxically—to account for the actual meanings of
the concepts used in French discourse and their effects on political and
social practice.”! More promising is the second, analytic or ‘abstracting’
approach, which uses the tools of analytical philosophy to filter out what
is culturally and historically particular, and therefore irrelevant to general
philosophical concerns, and to translate the rest into general categories,
give it a rational grounding and a formally logical structure. The aim is
to distinguish, as far as possible, culturally and linguistically mediated
misunderstandings from substantive agreements and disagreements. We
can extract from French debates general logical propositions whose
coherence, plausibility, and desirability can then be assessed. Basically,
we help the French republican thinker address a wider audience—
we do with him or her what historians of philosophy do with past
thinkers. The problems with such an approach are essentially those
identified by contextualist critics of traditional intellectual history such
as Quentin Skinner. Abstracting or analytic approaches, by leaving out
untranslatable concepts, obscure references to parochial traditions and
rhetorical, emotional uses of language, might thereby leave out impor-
tant aspects of meaning.* Let me take an example. In her otherwise
stimulating analyses of the French hijab controversy, Elisabetta Galeotti
presents the debates over the wearing of headscarves in French schools
as symptomatic of the difficulties of liberal theories of neutrality and
toleration in grappling with demands for the collective recognition of
minority cultures.”> However, she makes insufficient reference to the
concept of /aitité (secularism) which—or so I shall argue—played the
central justificatory (not only explanatory) role in these debates.
Comparative political theory has to navigate between these two
reductionist approaches and avoid both the Scylla of synthetic
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incomprehension and the Charybdis of analytic mistranslation. Because
the present work has an ultimately normative purpose—it aims to
defend a general theory of republican citizenship applicable beyond
the French context—it adopts a primarily analytic rather than synthetic
approach.?* It does not provide a full and contextual account of where,
why, and by whom certain republican ideas were articulated in France;
it seeks, rather, to account for their justificatory force by interpreting
and reconstructing their logic as accurately as possible. Readers might
then wonder why, if the purpose of the book is primarily normative,
I spend so much time reconstructing and interpreting the logic of
French republican arguments, instead of moving directly to defending
or criticizing them. This is because, as I suggested in my comment about
Galeotti’s account of the hijab controversy, normative philosophers
tend implicitly to rely on an overdrawn distinction between what have
been called the ‘contexts of justification” and the ‘contexts of discovery’.
The former refer to the factors (e.g. second-order commitment to
the abstract values of neutrality and toleration) that can rationally justify
belief in a first-order principle; the latter refer to the factors (e.g. the
national ideology of /aizité in France) that may have actually caused a
given theorist to adopt a principle.® The problem is that the analytical
project of bracketing off what prima facie appears as a contingent
and particularist context of discovery (such as the /aicité tradition)
underestimates the implicit, taken-for-granted historical, social, and
linguistic context in which the seemingly purely rational justification
of abstract ideals of neutrality and toleration itself takes place. Thus, as
Skinner said of the study of past ideas, the study of foreign ideas can
help us redescribe and problematize our interpretations of the world,
through the understanding of the unreflected assumptions we have
inherited.”® So ideological contextualization—in comparative political
theory as in intellectual history—should not be a one-way but a two-
way process: it invites us to denaturalize the presuppositions of our
own discourse. In providing a relatively detailed account of the context
without which certain French ideas would just not make sense, I merely
provide, for French republicanism, what is implicitly already present, if
often invisible, in Anglo-American liberal political philosophy—a set of
pervasive linguistic conventions and sociological assumptions.?” My ulti-
mate purpose, however, is analytic and justificatory, not anthropological
and contextual: I am interested in French ideas in so far as they can
help us reflect about general problems. With these brief methodological
considerations in mind, let me now set out the main issues raised by
the hijab controversy.
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Republicanism, Laicité, and the Fijab Controversy

The law of 15 March 2004 stipulates that ‘in primary and secondary
public schools, the wearing of signs or clothes through which pupils
ostensibly express a religious allegiance is forbidden’. The law’s targets
are Muslim headscarves, though Jewish yarmulkes and large Christian
crosses are also banned in state schools. The law was intended to
put an end to the 15-year long affaire du founlard which started in the
Parisian suburb of Creil in the autumn of 1989 when two pupils came
to class wearing Muslim scarves.?® The incident—quickly politicized
by all sides—sparked a hotly contested national debate about religious
neutrality in republican schools, the dwindling status of public education
in a fragmented society, the problematic legitimacy of traditional norms
of authority and social integration, the status of women in minority
cultures, the protracted liquidation of the colonial legacy, the politi-
cization of race and immigration, the seemingly difficult integration
of North African immigrants, fears about a ‘conflict of civilizations’
pitting the West against Islamic fundamentalism, and a sense of dif-
fuse threat to French national identity.”” More recently, in a number
of European countries, hijab-related controversies have increasingly
become the catalysts for a wider questioning of the ideals of pluralism
and multiculturalism.*® Focusing (at least in the interpretive sections of
this book) on the French case, and on matters of principle rather than
on prudential, prejudiced, or strategic considerations, I show that the
wearing of hijab to school was highly controversial because it challenged
three dimensions of the republican ideal of /uitité (secularism) at once.’!
The origins of /laicité are usually traced back to the 1789 Revolution,
which brutally accelerated a century-long process of autonomization
of the civil government from the Catholic Church. After a century
of diffuse confrontation and failed compromise between the two
institutions, /aizité became the official doctrine of the Third Republic
(1870-1940) symbolized by such landmarks as the establishment of
secular state primary education in the 1880s and the disestablishment
of the Catholic Church in 1905. However, it would be a mistake to
reduce /aiité to a conception of the proper relationship between state
and religion, with particular attention paid to matters of education.
Laitité is a broader moral and social philosophy, a complex set of
ideals and commitments which constitutes the closest equivalent—
or perhaps direct alternative—in France to the liberal doctrine of
toleration. Laicité is often translated as ‘secularism’, but I argue that it
in fact encompasses a comprehensive theory of republican citizenship,
articulated around three ideals: equality (religious neutrality of the public
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sphere or secularism s#icto sensu), liberty (individual autonomy and
emancipation from religious oppression), and fraternity (civic loyalty to
the community of citizens).*> Thus, the wearing of the hijab in French
schools raised three distinct issues at once:

(i) Equality-as-neutrality: is the religious neutrality (or secular nature)
of the public sphere the best way to show equal respect to all
citizens, religious and non-religious?

(i) Liberty-as-autonomy: should republican education aim to emanci-
pate children from the faith and culture inculcated by their family?

(iii) Fraternity-as-community: does the public recognition of cultural
and religious difference undermine civic loyalty to the community
of citizens?

To these questions, ‘official republicans’ (as I shall call them) answer
in the affirmative; this is how they justify banning religious signs (the
hijab in particular) in schools. In this view, the hijab can alternatively
be seen as

(i) an ostentatious religious sign, which infringes the neutrality of the
public sphere, in itself a guarantee of equality between all citizens,
(if) a symbol of sexist oppression, which denies the liberty and auton-
omy of the girls wearing it,
(i) a demand of recognition of cultural difference, which undermines
national identity and trans-ethnic solidarity.

In response, ‘tolerant republicans’ (as I shall call them) have developed
a range of arguments to defend the wearing of hijab in schools. Their
main argumentative strategy, however, has been to denounce the gap
between abstract republican prescriptions and social realities in France.
Thus, they have pointed out that, in practice, the French public sphere
is not religiously neutral, the hijab is not necessarily a form of female
oppression, and members of minorities are in practice excluded from
participation on fair terms in mainstream French national society. Toler-
ant republicans, I shall argue, have been more elusive in their normative
prescriptions: do such social facts (if empirically ascertainable) make the
republican ideals of liberty, equality, and fraternity hopelessly utopian
ideals? If it is true that French society does not live up to its republican
self-image, what should be done about it in practice? What is missing
in the debate is a framework for incorporating critical social theory
into republican normative philosophy. This is precisely what my ertical
republicanism seeks to provide. Critical republicanism is critical in the
sense that it is not an ‘ideal theory’ but a practical philosophy, which
takes at its core concern the normative relevance of such complex
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sociological facts as the relationships between culture and power, modes
of immigrant integration, perceptions of ethnic relations, the foundation
of civic cohesion, the place of religion in contemporary societies, the
transformation of Muslim identities in the West, education in a pluralist
society, gender and power, and the relationship between racial, sexual,
and social disadvantage. Substantively, critical republicanism strongly
criticizes the hijab ban but seeks to retrieve and rehabilitate, in a
progressive direction, some of the republican concerns which motivate
it. It thus offers its own version of the three ideals of /zicité: equality as
secular impartiality, liberty as non-domination, and fraternity as trans-
ethnic integration. In the next section, I provide a brief sketch both of
the ideals and the strategic ambitions of my normative critical republican

theory.

Normative Critical Republicanism: Substantive and Strategic

My approach invites a critical turn in normative political theory. Broadly
speaking, this means that, in contrast to those schools of analytical
political philosophy which exclusively focus on ideal moral norms on
the one hand, or institutional legal norms on the other, critical repub-
licanism enquires into three further dimensions of ‘norms’ which have
traditionally been at the centre of critical social theory, from Karl Marx
to Pierre Bourdieu and Jiirgen Habermas.®® These concern, respectively,
the relationships between ideal norms and practical norms, legal norms
and social attitudes, and cultural norms and power relationships. These
should, I argue, be of particular concern to thinkers of the left—
thinkers, that is, who have a direct interest in progressive, egalitarian
reform in the real world, and whose political theory is designed to help
this purpose.* Let me briefly outline their significance in turn.

(i) Ideal norms and practical norms. Are ideal principles directly
applicable in the real world? French official republicans think so.
This is partly because they implicitly assume that French society
already meets basic republican standards and is ‘well ordered’, in
John Rawls’s sense. The philosophical defence of the hijab ban
is, I shall show, an example of such ‘ideal-applied’ theory which
fails to generate fair, practical norms for the real world. Note that
this critique sidesteps the current debate within Anglo-American
political theory, about how “fact-sensitive’ ideal theory should be.*
My target, rather, is the kind of theory which claims boz) to identify
ideal normative principles and to serve as a practical guide for
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reform in the real world. It is the kind of theory, in a word, that
consciously or unconsciously confuses ideal and practical norms.
Legal norms and social attitudes. Should practical reform exclusively
seek to design the right institutions and laws, or should it also
seek to alter citizens’ attitudes and ethos? While many liberals
are suspicious of approaches which seek to transform people’s
preferences and behaviour, instead of taking them as they are,
others, most prominently socialists and republicans, have insisted
that social attitudes and citizens’ ethos are as important as just
institutions and laws in creating and sustaining the ideal society.’’
Jerry Cohen, for example, has argued, contra Rawls, that the just
society is one whose citizens adhere to principles of justice in
their daily life;”® and republicans have long insisted that republics
cannot survive without citizens exhibiting civic virtue.” This insight
tallies with an important dimension of the multicultural critique of
liberalism, which insists that societal norms and attitudes (such as
levels of racist prejudice, inter-group civility, religious tolerance,
a spirit of social equality) are as important as legal rules and
institutions in shoring up the status and self-esteem of members
of cultural and religious minorities.*’

Cultural identities and power relationships. Mainstream Anglo-
phone multiculturalist theory has taken a rather uncritical view of
the claims of ‘culture’, seeing them as a set of interconnected values,
traits, customs, and institutions inherent to particular groups and
pre-existing their interaction with wider society.* However accurate
this may be in relation to the original groups for which the theory
was elaborated (Aboriginals and Québécois in Canada, notably),
it is radically inadequate as a template to understand the political
dimensions of immigrant multiculturalism, especially in Europe.*?
Immigrants and their children are not so much the bearers of
discrete, authentic, and self-contained cultures, as they are the
targets of identity assignation from the outside, finding themselves
stigmatized as foreigners, Arabs, Blacks, Pakistanis, Muslims, or
(generically in France) zmmigrés. The critical literature on ethnicity
and the social construction of difference has shown that contem-
porary cultural claims are shot through with relations of power and
domination and shaped by the asymmetrically distributed power of
recognition.*® What defines a minority is precisely its vulnerability
to ‘identity assignation’ by the majority**—a normative power
which is not incompatible with the re-appropriation of stigmatized
identities by their bearers (witness the assertion of Islamic identities
among second- and third-generation immigrants in Europe).*
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One distinctive contribution of critical republicanism is to analyse the
way in which different kinds of norms (practical, social, and cultural)
should be incorporated into contemporary political theory. These norms
are relevant on the two levels at which the theory operates: substantive
and strategic, ideal and practical. Let me say a little more about these
two dimensions.

Substantive Ideals

Substantively, critical republicanism links together liberty, equality, and
fraternity. As we have seen, such a connection is pivotal to both the
Anglo-American and the French republican traditions. To recall, on
the republican view, I am free when I am recognized by others as
enjoying a status that resiliently protects me against arbitrary interfer-
ence and guarantees my equal status as a citizen living in community
with others. Republicanism is thus essentially a theory of citizenship.
Broadly speaking, critical republicanism articulates a progressive, social-
democratic, and inclusive version of republicanism. In line with other
theories of democratic equality,*® its ideal is that of a society where
all citizens enjoy basic but robust civic standing, in the form of
political voice, basic personal autonomy, equal opportunities, material
capabilities, and intersubjective mutual recognition as equal citizens. In
a republic, citizens enjoy not only the objective goods that membership
in a fair scheme of social cooperation brings, but they also enjoy the
subjective and intersubjective goods associated with such membership.
Among such goods is the feeling that they are seen by others (and that
they see others) as full members of such a scheme. Such attitudes
of mutual civic recognition are fostered, not through the forcible
inculcation of common values, let alone through the repression of
deviance and dissent, but rather through the actual sharing of gen-
uinely public spaces—from political forums to mixed neighbourhoods
and common secular schools—where citizens learn to live together,
argue and disagree together, and continuously re-invent their imagined
collective identity. Critical republicans are social egalitarians: they are
concerned about the quality of the relationships that citizens enjoy
with one another, and about the way in which large inequalities of
condition and differences in life experiences affect the common status
of citizenship.*’ They are also concerned about the way in which
economic inequality and social exclusion can motivate or exacerbate the
divisive politicization of ethnic and cultural differences—a connection
gravely underestimated in recent multicultural writings.*® A politically
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inclusive and socially egalitarian society—an ideal republican society—
would (it is hoped) successfully resist the politicization of identities,
whether of majorities or of minorities. My critical republicanism, there-
fore, neatly converges with the civic, egalitarian liberalism which claims
that identity-related claims should be subjected to the test of egalitarian
justice and subordinated to the ideal of inter-ethnic solidarity.*’ Tts
distinctively republican inspiration, however, is betrayed by the impor-
tance it places on social norms and civic attitudes on the one hand,
and on a robust public sphere of interaction and participation on the
other.

Strategic Principles

Where, however, critical republicanism significantly improves on exist-
ing liberal and republican theories is that it deliberately articulates
strategic, practical principles as well as substantive ideals. Or, more
accurately, it denies that the former can be unproblematically derived
from the latter. The problem is this. Recall that I have just suggested
that ideal republican polities should be ‘difference-blind’ and secular.
Yet it is clear that actual societies fall short of such republican ideals of
equality and inclusion and that, partly as a result, cultural and religious
differences have become an important mode of political mobilization. In
such circumstances, the ‘benign neglect’ of cultural and religious claims
is not an appropriate response. One problem with much of republican
(and liberal) normative theory is that its proposals are designed to apply
to ideal well-ordered societies, but they are also offered as practical
proposals designed to guide reform in the real world. Thus, typically,
multicultural issues are presented as raising questions about the legiti-
macy of additional entitlements (exemptions, special rights) for members of
cultural minorities, and about the extent of their required compliance with
accepted common norms. During the hijab controversy, for example,
official republicans argued, first, that a universally secular public sphere
does not unfairly discriminate against Muslims and, second, that citizens
of foreign origin should make an effort to integrate into the national
French community. Yet, even if such ideal principles are intuitively
plausible, what was too often missing from official republican reasoning
was an assessment of the legitimacy and fairness of existing status quo
arrangements. How secular is the French public sphere in practice?
How inclusive is the national identity that minorities are supposed to
endorse as ‘theirs’? Official republican reasoning tends to be marred by



Political Philosophy, Social 1heory, and Critical Republicanism 13

what I shall call the problem of status quo neutrality. Status quo neutrality
is a theoretical position which unreflectively takes some background
institution or distributive pattern for granted and, as a result, fails to
provide an impartial baseline from which current claims about unjust
treatment, misrecognition, domination, oppression, and the like can be
normatively assessed.”’ Some of the justifications for the ban on the
wearing of hijab in schools are examples of unreflective ‘applied-ideal’
political philosophy—where abstract principles are deemed directly
to generate principles of policy—at its worst. In contrast to official
republicanism, critical republicanism takes seriously the gap between
ideal principles and social reality, and offers a principled strategy for
reform.

Yet, contra multiculturalist critics of official republicanism, I shall
defend the validity of ideal republican principles such as secular impar-
tiality, civic integration, and liberty as non-domination. From the fact
that existing societies do not meet ideal standards—they are ethno-
centric, biased towards majorities, ethnically and socially segregated—a
number of radical critics (often influenced by the writings of Michel
Foucault) conclude that such ideals are only mystifying and oppres-
sive ideologies which perpetuate the domination of majorities over
minorities.”’ Yet this is a non sequitur, and one that is particularly
damaging for the emancipatory and egalitarian prospects of the left.
Critics often provide accurate and relevant social diagnoses, which are
a useful antidote to the naive sociology underpinning much abstract
political philosophy, but their reasoning suffers from a double nor-
mative deficit—what Thomas Spragens has called the ‘fragility of its
ethical base’>> On the one hand, their evaluation of the legitimacy of
the existing state of affairs is implicitly informed by unarticulated ethical
ideals which are not radically dissimilar to the liberal or republican ideals
they set out to discredit; and on the other hand, their narrowly critical
stance leads to practical impotence and political cynicism.”® What the
left needs is to find a way to connect facts and norms, practical reforms
and substantive ideals. In this book, I explore what this might imply in
the context of protracted multicultural controversies, in particular those
raised during the hijab controversy.

Critical republicans, contra otficial republicans, believe that the optimal
compliance of citizens with republican principles cannot legitimately be
required under conditions where those principles are only imperfectly
realized and upheld by state institutions. To put it in Rawlsian terms: in
non-ideal conditions, where the basic structure is not fully just, citizens
may have (inter alia) a duty to strive to bring about just institutions, but
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they are not (non-reciprocally) required to abide by ideal principles of
justice.”* To put it in perhaps more apposite republican idiom: when
institutions are corrupt, citizens cannot be expected to be fully virtuous.
Here is a familiar republican conundrum: while in a non-corrupt, well-
ordered republic, institutions and laws are supported by appropriate
civic attitudes and virtue on the part of citizens, how much virtue
should citizens display when institutions fall short of republican ideals?
Of course, it can be legitimately argued that citizens who most benefit
from current unjust institutions have a pro tanto duty to seek to uphold
justice.s5 By contrast, it would be counter-intuitive to suggest that this
duty should disproportionately fall on those who are disadvantaged and
excluded from current institutions. Yet one problem in France, as is
generally true, is that the burden of maintaining standards of civic virtue,
patriotic allegiance, and secular restraint has too systematically fallen
on minorities. Muslims suspected of lukewarm allegiance to principles
of secular restraint or gender equality, second-generation immigrants
blamed for ‘refusing to be French’, have been asked to behave as
the exemplary citizens of (an increasingly elusive and idealized) French
republic. The critical republican view that I defend suggests that it
is institutions, instead of citizens, that should be ‘republicanized’ as a
matter of priority. And when demands are made on minority citizens,
they should be made on a reciprocal basis, rather than in isolation from
the existing structure of legal and customary rights and entitlements.
To be sure, some demands made on minorities are ipso facto
illegitimate. The ban on the hijab in schools, for example, cannot be
defended on any of the main grounds presented by official republicans.
I shall argue, notably, that the demand of secular restraint does not
apply to schoolchildren, that the forcible removal of hijab is not a
defensible mode of female emancipation, and that cultural and religious
assertion in the public sphere should not be equated with a refusal
to integrate. So the demand that Muslim schoolgirls take off their
headscarf is, in almost all contexts,>® wrong. Yet this is not the case for
a number of connected demands, which may be contextually illegitimate
and unfair, yet are defensible as part of an ideal republican settlement. In
such cases, reciprocity must apply. For example, it is not illegitimate to
refuse to grant certain cultural and religious rights to Muslims (e.g. the
right to set up faith schools out of public funds), but only if the existing
system of state regulation of non-Muslim religious schools—which falls
well short of secular principles—is scrutinized and reformed. It is not
illegitimate to impose the universal teaching of core civic skills, such as
personal autonomy, in state schools, but only if the current curriculum
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is made more sensitive to the different ways in which autonomy can be
exercised in pluralist societies. It is not illegitimate to request members
of minorities to forego special assistance in the form of ethnically based
policies of affirmative action, but only if more systematic efforts are
made to fight ethnic discrimination on the one hand, and economic
disadvantage and social and geographical segregation on the other. I
shall argue, generally, that minority demands must be evaluated and
responded to against the background of the burdens and benefits
entailed by existing institutions and practices. While official republicans
tend to reject minority demands on the ground that they are in
breach of republican principles, and multiculturalists tend to approve
minority demands on the ground that republican principles act only as
ideological mystifications legitimizing actual majority domination, critical
republicans assess the legitimacy of minority demands in relation both
to the actual distribution of burdens and benefits in society and to ideal
republican arrangements.

My basic objection to official republicanism, therefore, concerns not
so much its substantive ideals as its strategy for reform. Too often,
official republicanism functions as an uncritical ideology which both
legitimizes the status quo by idealizing it and imposes unreasonable
burdens of compliance on challengers, outsiders, and minorities.”’
Secking to provide an attractive alternative, my critical republican
proposals tend to be more radical and structural than standard repub-
lican (and liberal) proposals. This is because the actual realization of
the ideals of religious impartiality, cultural inclusiveness, and social
integration in existing societies will require the far-reaching reform of
existing arrangements. In some cases, I shall advocate multicultural-
sounding measures (such as the recognition of the contribution of
minorities to national history or the promotion of members of ‘visible
minorities’ to symbolic positions), liberal-sounding measures (such as
greater impartiality of the state towards religions, in the form of
diminished support for traditional religions), and republican-sounding
measures (such as the robust defence of common secular schools and
socially mixed neighbourhoods). On one level, my strategic approach is
largely consequentialist, albeit constrained by a principle of fairness.
It postulates that whatever helps us approximate the realization of
our normative republican standards is to be encouraged, provided the
burdens of reform are shared in a fair, public, and reciprocal way.>®
Yet, in another sense, my strategic approach consistently honours and
promotes a distinct ideal, both as the means and end of reform. This
broad but distinctive ideal is that of non-domination.
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Critical Republicanism and Non-Domination

Here, I understand non-domination in a sense more general than Pettit’s
well-known defence of it as a theory of freedoms, which provides an
attractive alternative to both negative and positive conceptions. Pettit
claims that freedom should not be equated with non-interference (as in
negative liberty) nor with self-mastery (as in positive liberty) but, rather,
with the absence of mastery by others.”® The illuminating intuition
underlying Pettit’s approach, for my purposes, is twofold. On the one
hand, he is committed to an anti-perfectionist and pluralist view of
human freedom which does not affirm a particular conception of the
good life or the value of particular cultures or identities. Freedom as
non-domination, we might say, is content-neutral. On the other hand,
Pettit insists that interference (notably state or legal interference) is
not the only constraint on such content-neutral freedom: relationships
of dependency, arbitrary power, social hierarchy can, too, be freedom-
limiting. Such an expansive view of the constraints on freedom points
to a critical republican understanding of ctizenship as non-domination,
and gives republicans valuable resources with which to approach
multicultural controversies. Thus, expanding on Pettit’s dual intuition,
I argue that citizens do not need to have their particular identities
and cultures positively recognized and affirmed by the state; they need
only not to be dominated.’ Citizens are dominated if (inter alia)
they are subjected to ‘institutionalized patterns of cultural value. .. that
prevent [them| from participating as peers in social life®'—they are
humiliated, stigmatized, marginalized, silenced, indoctrinated, defined
by others, and their capacity for what I shall call ‘minimal autonomy’
and democratic voice is either denied or dismissed.®? What exactly are
those institutionalized patterns of cultural value, or dominating social
norms, as I shall call them? They are social norms and rules which,
when pervasive, internalized and partly institutionalized, profoundly
affect the free and equal status of the members of certain groups.
A classic example of a dominating social norm is sexism. Imagine a
liberal society where fair equality of opportunities to all is guaranteed
by the state: gender equality norms apply to all spheres of law, women
have equal educational rights to men, and there are provisions associated
with maternity, childcare, and part-time work. Yet, traditional patriarchal
and sexist norms continue to permeate society. Women are expected
to shoulder the greatest share of domestic labour, there is a ‘glass
ceiling’ which limits their career prospects in prestigious and well-
remunerated professions and, in many spheres of social life, they
are reduced to their bodies and appearance. In sum, despite being
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legally treated as citizens, they are socially dominated. In this book, 1
suggest that attitudes of ethnicization—where citizens are reduced to their
presumed identity, culture, or religion, and consequently stigmatized as
immigrant, Arab, or Muslim—can function in similar ways to sexism
(and often operate in parallel to it, as my analysis of the double domi-
nation of Muslim women by patriarchal and neo-colonial discourse will
show).

There is an important debate, within contemporary Anglo-American
philosophy, about whether the liberal theory of justice—with its empha-
sis on just laws and institutions, rather than on the ethos and attitudes
exhibited by citizens—is able to provide an account of what is wrong
with dominating social norms and, if it can, whether it is equipped
to combat them. Socialists claim that liberals neglect the way in which
only an ethos of solidarity and citizenship—when non-dominating norms
prevail—can make good the formally equal rights of the liberal state.%?
Some liberals dispute the charge, suggesting that a fully just ‘basic
structure’, to use John Rawls’s expression, would promote an egalitarian
ethos, ensure that no one suffers from the effects of social domination,
and guarantee the ‘social bases of self-respect’ to all.®* Others accept
the charge and defend the liberal focus on institutional design rather
than social ethos. They argue that the reduction of dominating social
norms would compromise the liberal commitment to pluralism, impose
too burdensome duties of personal conduct on citizens, and involve
the illiberal ‘policing of beliefs’ by the state. They also point out that
the identification of dominating social norms, given their subjective and
agent-relative dimension, would fall foul of the liberal commitment to
the public nature and scrutiny of standards of justice.®> How do critical
republicans situate themselves in relation to this crucial debate? Like
social democrats, feminists, and multiculturalist theorists of recognition,
critical republicans insist that non-dominating social norms and attitudes
matter as much to the status of citizenship as just laws and institutions.
But they also argue that the state can combat dominating social norms
without having to ‘police beliefs” and without having publicly to assert
and recognize the value of socially dominated identities and forms of
life. There are many ways in which snstitutional change and reform,
rather than the direct inculcation of norms or the punishment of non-
politically correct opinions, can contribute to altering dominating social
norms, in symbolic rather than coercive ways. This is particularly the
case in non-ideal, existing societies where ethnocentric ‘soft rules’ still
permeate both social life and public institutions.*® Following Elisabetta
Galeotti, I would argue that such soft rules are an important site of
the experienced exclusion of minorities in actual societies, particularly
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in formerly culturally homogeneous Western Furopean nation-states.
There, minorities are constituted through the ‘normality-defining’ power
of the majority: they are not so much defined by adherence to specific
conceptions of the good or distinct ways of life under conditions
of moral and cultural pluralism, as they are parties in a certain kind of
power relationship where they are socially constructed artefacts of
the beliefs and perceptions of the majority.®” More specifically, many
multiculturalist controversies, of which the French hijab case is only
one example, arise out of the perceived discrepancy between the
legal status of equal citizenship and the prevalence of ethnocentric
social and institutional norms. Examples of such norms or ‘soft rules’
are the prevalence of racist and anti-Muslim prejudice in society,
the objectification of ‘minorities’ or immigrants in public discourse
(where they are its objects rather than its subjects), persistent traces
of religious (Christian) establishment in social life and institutional
structures, and a diffuse ethnocentrism permeating public education
and historical narratives. In contrast to Brian Barry, who thinks that
some degree of cultural and religious partiality is trivial provided its
effects are purely symbolic and do not infringe on citizens’ basic rights
and opportunities,”® 1 argue that symbols do matter in multicultural
societies.”? In so far as they have an impact on who is perceived to
be a member of the community, they affect the intersubjective status
of citizenship. Furthermore, many soft rules have an institutional and
public component: they constitute what Nancy Fraser calls ‘externally
manifest and publicly verifiable impediments to people’s standing’.” By
targeting the dominating structure of institutional social arrangements,
instead of diffuse discursive cultural representations, Fraser rightly
seeks to avoid the illiberal consequences associated with the ‘thought
police’ of political correctness. Yet, I also share the intuition behind
Barry’s polemic against theorists of multicultural recognition: in many
cases, real-world multicultural conflict must be addressed, not through
the granting of identity-specific group rights, but through the more
consistent application of liberal, difference-blind ideals of equality and
impartiality. My critical republican rejoinder merely adds that such ideals
can only be realized if the impact that culturally biased soft rules and
dominating social norms have on the intersubjective status of citizenship
is taken seriously. And this may require more radical institutional reform
than most liberals assume.

Critical republican non-domination, therefore, requires the removal
of obstacles to the full participation of members of minorities as
citizens. These obstacles are mostly socio-economic (in the form of
substantive opportunities) and symbolic and discursive (in the form
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of dominating social norms and ethnocentric soft rules). Members
of minorities are better served by an ideal of non-domination, which
identifies the specific ways in which they are excluded from citizenship
in actual societies, than by the de-contextualized application of negative
principles of difference-blind equality or positive principles of identity-
conferring recognition (although non-domination in practice might
require both negative and positive policies). We can bring out the force
of this point by drawing on Peter Jones’s distinction between wnmediated
merit recognition and mediated status recognition, where the former refers to
the direct and positive validation of particular identities and ways of
life, and the latter to the more general granting of equal value to all
individuals as persons or as citizens, which may also indirectly translate
into respect for the identities that #hey value.”! Jones is right to suggest
that struggles for recognition should best be interpreted as demands for
mediated status recognition: very often, as even proponents of the so-
called politics of difference such as Iris Marion Young have recognized,
‘claims for recognition usually function as part of or means to claims
against discrimination, unequal opportunity, political marginalization,
or unfair burdens’.’? But what Jones underestimates is the extent of
the publicly validated, institutionalized structures of merit recognition
of dominant identities in existing societies. The republican ideal of
universal status recognition, in sum, can only be achieved through the
reduction of unequal merit recognition in existing societies. Critical
republicans, therefore, advocate the scrutiny of those pervasive soft
rules and customary status quo arrangements which entrench the merit
recognition of majorities and thereby undermine the status recognition
of minorities. Thus, in the first part of this book, I shall argue that
members of religious minorities would benefit from more rather than /ess
secularism, if this is understood as the construction of a less Christian-
biased, genuinely neutral public sphere showing respect to all citizens.
In the second part, I will show that members of minorities would also
benefit from more rather than /ess autonomy-related skills, if autonomy is
conceived as a culturally neutral tool with which to combat domination,
whether that of the majority or of minorities (such as that embedded
in patriarchal, sexist traditional arrangements). Finally, the third part
will suggest that members of minorities would benefit from ore rather
than /ess national solidarity: they are not well served by ideals of ‘post-
national’ citizenship which end up validating their status of second-class
denizens excluded from the still largely ethnicized national imaginary.
Critical republicanism interprets struggles for recognition as struggles
for ‘voice’ and for participation, be it economic, social, cultural, or
political.
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Opverall, then, critical republicanism recommends strategies of civic
incorporation of minorities, mostly (though not exclusively) through
the de-ethnicization of existing norms and practices. The identities
of minorities may be positively validated and recognized by the state
only if this is the more effective way for their members not to be
dominated: stigmatized, silenced, and reduced to an ascriptive and
imposed identity. Arguably, in many (though in no way all) cases
of so-called multicultural controversies, members of minorities have
suffered not from insufficient recognition but from an excess of
recognition of the wrong kind. Too often, their presumed cultures and
religions are portrayed as essentialist, anthropological, and self-contained
wholes within which individuals are immersed and from which they
derive their profound beliefs and motivations for action. This not only
ignores the constructed, interactionist, and political dimension of most
identities seeking recognition in contemporary pluralist societies, and
inadequately accounts for the multifaceted, post-colonial experience of
children of immigrants in Europe, but it also tends to reduce grave
and complex phenomena such as the Islamist radicalization of some
alienated young Muslims to a cultural ‘clash of civilizations’ between
the abstractly defined entities of ‘Islam’ and ‘the West’. Of course,
critical republicanism makes no pretence that it can explain, let alone
offer remedies to, such problems. What it more modestly seeks to show
is that neither the radical multiculturalist rhetoric of the recognition of
difference as an alternative to the ideal of civic inclusion nor the liberal
and republican unconscious idealization of status quo arrangements in
actual Western societies have helped reduce the ‘citizenship deficit’ of
members of minorities. Both, in fact, have underestimated the appeal
of the republican ideal of inclusive citizenship, when this is critically
understood and applied, as I seek to do in this book, by interrogating
the complex relationships between ideal and practical norms on the one
hand, and the ends and means of progressive reform on the other.

To conclude this brief presentation of critical republicanism, what can
be said about its contribution to contemporary normative multicultural
political philosophy? It should already be clear that critical republicanism
diverges, on a fundamental level, from radical, post-colonial, post-
national, and post-secular forms of multiculturalism, which lack a
plausible theory of common citizenship. But where exactly does my
critical republican theory differ from the multiculturalism of liberal
egalitarian philosophers such as Kymlicka, who advocates a range of
ethno-cultural rights intended to assist the civic integration of immigrant
communities in European states? Critical republicanism shares some
common ground with the revised (‘third-stage’) multicultural theory
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articulated by Kymlicka.73 First, they both focus on contextual justice
and status quo reform, rather than on the abstract discussion of the
legitimacy of departures from abstract neutrality, in the form of special
rights or privileges for minorities. As Kymlicka points out, in the real
world, minority rights can be a legitimate response to nation-building
processes which unfairly advantage historical majorities. Second, both
liberal multiculturalism and critical republicanism advocate fair terms of
integration for immigrants. Kymlicka rightly points out that, in contrast
to national minorities and indigenous groups, immigrant groups do not
wish to preserve a separate, comprehensive ‘societal culture’ alongside
mainstream society. Rather, whatever ethno-cultural rights they are
granted serve to facilitate their civic integration as equal citizens.’*
Critical republicanism similarly subordinates identity recognition to the
claims of the political identity of citizenship.

Where, then, does critical republicanism differ from Kymlicka’s
theory? Importantly, critical republicanism is not (or not primarily)
a theory of culture and multiculturalism. This is because it emphat-
ically denies that the key variable in the integration of citizens of
immigrant/Muslim/post-colonial origin in Western Europe is their
culture and its recognition as such. There are three dimensions to
this denial. First, immigrant minority exclusion in Europe is more
likely to be rooted in race and class than in culture or religion, as
my analysis of the socio-economic exclusion of second- (and third-)
generation immigrants in France will show. Multicultural ideology largely
misdiagnoses the problem; as Kwame Anthony Appiah put it in relation
to Afro-Americans in the United States: ‘culture is not the problem, and
it is not the solution’.” Second, critical republicans take seriously the
specific issues raised by religion (as distinct from culture) and seek to
formulate a theory of secularism sensitive to the religious non-neutrality
of European states and to the need for the recognition of Islam on a
par with other religions. Third and finally, critical republicans are less
deferential than multiculturalists towards the claims of culture, because
they harness a critical theory of the social and political construction of
difference to the republican ideal of difference-blind citizenship. Thus,
while Kymlicka’s liberal culturalism values cultural identities as essential
contexts for the exercise of individual autonomy, critical republicans
worry that individual autonomy (and civic solidarity) may be threatened
by the outside imposition of stigmatized identities—such as those of
immigrant, Arab, or Muslim. While multiculturalists advocate the public
recognition of specific groups, such as ‘immigrants’ (Kymlicka) or
‘Muslims’ (Modood), critical republicans do not single out any pre-
defined and fixed group as the object of their concerns. They claim,
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rather, that citizens who find themselves associated with these groups
have diverse citizenship entitlements which address different types of
disadvantage. Thus, the book will show that g#a members of a racialized
underclass, such citizens would benefit from genuinely colour-blind
socio-economic integration; g#a Muslims, they need a revised theory
of the inclusive secular state; gna members of post-colonial minorities,
they deserve recognition of their contribution to the nation’s history and
culture; and gua ‘minorities within minorities’ (e.g. women), they need
the robust promotion of their ability to resist multifaceted domination.
Critical republicans, then, pursue no single strategy of ethno-cultural
(or religious) recognition; and are more likely to advocate the de-
ethnicization and disestablishment of dominant cultures and identities
(when possible) as the best strategy for the civic incorporation of
minorities members. Members of minorities have an overriding interest
in being recognized as full citizens of the state. While this may at times
require that their beliefs and practices be positively accommodated, in
most cases it will demand that they are not dominated—that mainstream
institutions and practices do not unduly restrict their opportunities for
civic participation. In practice, some of the critical republicans’ concrete
proposals may converge with those of liberal multiculturalists, yet their
premises, and their priorities, differ markedly from theirs.”

The critical republican ideal is not so much a multicultural polity
where cultural diversity is valued as a public good, as a republican
polity where no citizen is dominated because of their (presumed
or re-appropriated) cultural identity. Critical republicanism can justify
fair terms of integration to members of minorities by rectifying the
dominating effect of status quo biases. Thus, while Kymlicka asks that
‘common institutions provide the same degree of respect, recognition
and accommodation of the identities and practices of immigrants as
they traditionally have of the identities and practices of the majority
group’,’” critical republicans more realistically concentrate on rectifying
the most severe dominating effects of neo-colonial oppression or
Christian establishment. And while Kymlicka vaguely suggests that
‘robust forms of nation-building should be combined and constrained
by robust forms of minority rights’,’® critical republicans advocate non-
domination as the unifying ideal which informs both the ends and the
means of citizenship policies. The advantage of my understanding of
non-domination is that, while it captures multiculturalists’ concern about
the exclusionary effects of cultural symbols, discourses, and customs in
existing states, it puts a premium on the identity of citizenship, thus
justifying, when feasible, the disestablishment and de-politicization of
cultural and religious identities, and it advocates difference-sensitive
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common institutions, rather than separate institutions. To the extent
that Kymlicka endorses these broad ideals—to the extent, that is, that
he explicitly seeks to harness minority rights to civic goals—I would
argue that his revised theory is not as multicultural as he claims. Recall
that Kymlicka’s original multicultural defence was rooted in the thought
that individual autonomy can be exercised only within distinct societal
cultures, such as those exhibited by national minorities and indigenous
groups.” Yet, as immigrants, in Kymlicka’s own view, are not the
bearers of such societal cultures and are expected to integrate within the
dominant culture, the normative basis on which their distinct interests
are accommodated at all remains unclear. Critical republicanism, as a
theory of citizenship, provides such a basis, with its emphasis on the
motivational foundations of civic allegiance and on the egalitarian idea
of non-domination.

As a corollary of its comprehensive social approach, the contribu-
tion of critical republicanism to contemporary political theory extends
beyond controversies about multiculturalism. In particular, it applies
the theory of non-domination to areas hitherto ignored or neglected
by Anglophone republicans such as Pettit. Let me summarize critical
republican contributions in two such areas: social critique and the ideal
of citizenship. First, my approach firms up the relationship between
republicanism and critical theory broadly understood. On the one hand,
I interpret republican reflection as rooted in non-ideal theory and
political praxis, concerned not so much with ideal theories of justice
as with the correction of actual relationships of power and domination.
I expand on Pettit’s insight that the ideal of non-domination helps
us reflect upon the problem of the arbitrary state (imperium) asking
how a state marked by Christian establishment and a colonial past
can reduce the domination it exerts on its non-Christian, post-colonial
minorities. Thus, for example, I develop a new republican theory of
the secular state, as a state which does not dominate religious believers,
ensures rough equality between majority and minority religions, while
preserving a secular public sphere of common citizenship. On the
other hand, critical republican theory builds on Pettit’s insight that
the most pervasive forms of domination are found in the private sphere
of family, religion, and the market (dominium). Critical republicanism
significantly improves on Pettit’s theory, however, by pointing to forms
of domination which, being the product of indoctrination, manipulation,
and norm internalization, remain invisible to their victims. Thus, critical
republicanism connects with social critics of domination, from Marxists
to feminists, and brings new thoughts to the dialectic between female
oppression and emancipation.
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Second, critical republicanism sets out a distinctive theory of the
good of citizenship. On the one hand, it strongly advocates autonomy-
promoting education yet denies that the actual exercise of autonomy is
an ingredient of the good life. People need not live autonomously to be
good citizens, but they need to have the appropriate skills to combat
servility and domination in public and private life. More generally, in
religion and culture, critical republicanism favours democratic strategies
of voice and dissent over liberal strategies of choice and exit. The other
major critical republican contribution to citizenship is its rehabilitation
of the solidaristic and egalitarian dimensions of national citizenship,
both in its material (socio-economic) and imagined (intersubjective)
dimensions. Contra post-national thinkers, I show that minority mem-
bers have an important interest in belonging, and being seen to belong,
to the national community, given that the latter remains an important
locus of identification for the majority. To deny that they have such an
interest is to validate their second-class status in existing societies—it
is, for example, to validate popular perceptions that women wearing
hijab are not and cannot be French. I shall argue that only a radical
strategy of de-ethnicization of the republic can fairly integrate members
of minorities as equal citizens

Critical republicanism, therefore, develops a radical, comprehensive,
and progressive interpretation of Pettit’s theory of non-domination,
enriching the paradigm of neo-Roman freedom with the Rousseauian
themes of citizenship, social equality, education, religion, and patriotism.
As a result, critical republicanism should appeal to the Left as a political
project and strategy for reform. Thus, in line with the broad social aims
of feminist and anti-racist movements, it targets social and private, not
only public and political, structures of domination. By politicizing some
areas of interpersonal relations, critical republicanism is more open to
structural social reform than political liberalism.®’ In line with social
equality theorists, critical republicanism advocates not only the just
distribution of goods and resources but also the expansion of basic
powers, virtues, and capabilities, including those of personal autonomy,
civic skills, and self-respect.’! In line with civil society-based theories
of radical democracy, critical republicanism stresses the importance
of forums of contestatory democracy, both in the public and in the
private sphere.®? It also follows social democratic critiques of identity
politics and of communitarian social theories in interpreting community-
building and social cohesion as primarily social and political, rather
than cultural and moral, processes. And, finally, it connects with a
central commitment of the Left as a political movement, by presenting
republican struggles as struggles to reduce the actual gap between
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the social fact of domination and the ideals of liberty, equality, and
fraternity. These are just some of the arguments developed in this
book.

By now, it should be clear that this book is not specifically about
France. Or if it is, it is so in the same way that Anglo-American
political philosophy implicitly speaks to the parochial public culture
of the United States, Canada, and the United Kingdom. There is,
admittedly, an important difference. Contemporary Anglo-American
analytical liberal philosophy is an abstract, technical, and academic
discipline self-consciously detached from concrete historical traditions
and particular political debates. French republicanism, by contrast, is
better conceived of as a ‘public philosophy’ or national ideology, mostly
articulated and diffused by public intellectuals, politicians, and the
media, and operating on lower levels of abstraction and philosophical
sophistication than Anglo-American analytical liberalism.®> Yet, French
republicanism also has universalistic ambitions, and it is these that I
seck to rescue and rehabilitate. But to do so, as I have suggested above,
requires that proper interpretive tools be put to use. Anglo-American
philosophers too quickly tend to understand the hijab controversy
as being about intolerance of difference and the legitimacy of basic
religious rights—important themes which, however, are only part of
the story I want to tell. My normative proposals, therefore, are rooted
in a critical interpretation of a rich and complex national discourse. It
is also my hope that the detour »iz the French context will, in turn,
bring out the sociological, context-dependent ‘pre-notions’ that implic-
itly inform abstract theorizing in Anglo-American political philosophy.
Such theorizing is often based on John Rawls’s method of reflective
equilibrium, which seeks coherence between theoretical principles and
intuitive judgements. It is the status of such intuitive judgements that
a more critical, interpretive, and comparative theory unsettles. Turning
finally to the last section of this introduction, I now explain how the
interpretive and the normative dimensions of this book are related.

Structure of the Book

This book contains three parts, the first on égalité as secularist neutrality,
the second on /berté as female autonomy, and the third on fraternité as
national solidarity. Fach part contains two interpretive chapters and
one normative chapter. The interpretive chapters present an analysis
of the French hijab debates, reconstructing the argument of advocates
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(official republicans) and critics (tolerant republicans) of the ban in turn
(Chapters 2, 3, 5, 6, 8, 9).84 In both cases, I attempt to reconstruct
their strongest, most persuasive version, often filling out missing logical
links and spelling out unarticulated, culturally specific assumptions. It
is important to stress that those chapters do not represent my own
views—they set out and reconstruct the most convincing interpretation
of the views I seek to discuss. Building on the opposite sides of the
argument, I then develop my own ideas in the three normative chapters
(Chapters 4, 7, 10). As suggested above, my critical republicanism
finds faults with the excessive ‘normativism’ and idealizing proclivity of
official republicanism, and it also departs from the unprincipled ‘soci-
ologism’ and normative deficit of their critics. Official republicans tend
to be good philosophers, and tolerant republicans good social critics.
Critical republicanism, in its attempt to provide a practical yet principled
progressive response to multicultural conflict, seeks (optimistically) to
combine good philosophy and good social theory. Quite often, this
means that critical republicanism endorses the empirical findings put
forward by tolerant republicans, and attempts to incorporate them into a
more realistic, revised normative republican theory. At other times, criti-
cal republicanism finds that the sociological (and sometimes theological)
evidence on which the respective theories rely is, at best, contestable and
contested, and it articulates principles that do not presume their truth
or falsity. Of course, my critical republican theory does not claim fully
to address the range and complexity of the arguments exchanged by
official and tolerant republicanism during the hijab controversy. But it
takes a view on the most important, and the most challenging, of them,
from the perspective of the (sociologically minded) political philosopher.
Let me now briefly summarize the argument of each chapter in turn.

Chapter 2 presents the official republican view of secularism as
a theory of neutrality and equal concern. In this view, citizens are
treated fairly if they live under a religiously neutral (neither religious
nor anti-religious) public sphere. Chapter 3 reconstructs the /aicité onverte
objection, which points out that, as the state in practice tolerates the
expression of certain religions in the public sphere, all religions should
benefit from an even-handed extension of recognition. In Chapter 4, 1
defend my own ‘critical secularist’ proposals, which attempt to theorize
how to reduce the domination of Muslims in a non-neutral society,
in a way that promotes the republican ideal of the impartial and civic
public sphere. I argue that the state should, in general, not support
or recognize religions unless not doing so infringes a basic religious
right or gravely undermines contextual parity (the actual parity of status
between majority and minority religions).
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Chapter 5 introduces the official republican defence of liberty as
individual rational autonomy, and the idea that the republican state
must emancipate vulnerable and oppressed young girls by banning
dominating, patriarchal practices in its schools. Chapter 6 presents a
range of radical feminist objections, which both denounce the paternal-
istic imposition of a controversial conception of the good on minority
members and which point out that the wearing of the hijab is not
incompatible with freedom and agency. In Chapter 7, I defend my
own interpretation of liberty as non-domination, which requires that
citizens not be forcibly liberated from contested oppressive practices,
but rather equipped with culturally neutral, autonomy-related skills,
and given opportunities for effective political woice, so that they can
resist domination, oppression, manipulation, and indoctrination in their
private and social life.

Chapter 8 introduces the official republican case for requiring minori-
ties to endorse national identity and privatize their cultural and religious
differences, in the name of civic, inter-ethnic solidarity. Chapter 9
challenges the official republican account of civic solidarity, pointing
out that in practice French national identity has imperialist, ethnocentric,
and racist foundations. The application of a difference-blind model of
integration has contributed to the ethnicization and exclusion of racially
defined minorities, which should, conversely, be positively recognized.
In Chapter 10, I defend a revised model of republican integration, which
emphasizes the political and socio-economic prerequisites of the fair
incorporation of members of minorities and, instead of the recognition
of the ‘Other’, advocates the profound and inclusive transformation of
the “‘We’ that underpins the imagined community of the nation.
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PART 1

FEgalité and Republican Neutrality
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CHAPTER 2

Official Republicanism, Equality,
and the Hijab

It is often remarked that the key principles of liberalism—separation
between public and private spheres, religious toleration, and equality
before the law—were articulated in response to the religious conflicts of
post-Reformation Europe. Historically, liberalism has been committed,
at least minimally, to a weak version of secularism, which requires the
state to abstract from divisive religious views and to appeal to values
likely to provide a common point of allegiance for all citizens, regardless
of their confessional loyalties. Religion should be removed from public
affairs and confined to a politically indifferent private sphere. The de-
politicization and privatization of religion was not merely a pragmatic,
prudential solution to the political instability brought about by the
religious wars of the sixteenth and seventeenth centuries. The autonomy
of the political sphere from religious institutions and beliefs became an
enduring liberal ideal because it offered a powerful articulation of the
Enlightenment moral vision of universal rights, freedom, and equality.
By abolishing the privileges enjoyed by members of the dominant
church, the state guaranteed the free exercise of religious freedoms for
all in the private sphere. By establishing a non-sectarian, neutral public
sphere, it ensured that all enjoyed the status of equal citizenship, as
common membership in a political community transcending particular
beliefs and allegiances. It can be said, therefore, that secularism as a
doctrine of separation between the political and the religious spheres
provided an early, paradigmatic articulation of the liberal ambition to
combine the protection of individual freedoms and the diversity of
conceptions of the good in society with shared norms of political
membership as equal status. Central to this doctrine was the ideal
of liberal equality, an ideal which also underpins most recent liberal
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discussions of state neutrality. Broadly speaking, a state is neutral when
it refrains from appealing to controversial moral values and draws
instead on principles which all citizens can endorse, thereby—on a
contractualist account of political justification—treating them with equal
respect.!

In this chapter, I argue that the French principle of /iité can be seen
as a version of the liberal ideal of equality as state neutrality.? 1 have
sketched out this liberal ideal in its broad outlines, leaving aside the
variety of its institutional embodiments (disestablishment being merely
one option) as well as the complex discussions about the liberal concept
of neutrality. I have merely tried to suggest that what may be called
the secular core of liberalism embodies a combination of the three
principles of freedom of religion, equal respect, and state neutrality.
Those three principles were recently articulated as providing the central
values of /aicité in the official report of the Stasi Commission, which
was convened by President Jacques Chirac in the summer of 2003
to give advice on whether Muslim schoolgirls should be allowed to
wear headscarves in state schools.’ It is in the name of the republican
principle of /laizit¢ that the law of 15 March 2004 was voted, which
banned ‘the wearing of signs or clothes through which pupils ostensibly
express a religious allegiance’. This chapter seeks to reconstruct the
secular case for the ban in its most plausible form. In what follows,
I spell out the implications of the French doctrine of separation of
church and state, showing notably how it embodies liberal ideals of
equality and neutrality.

I also suggest that /aicité offers a distinctively republican interpretation
of the requirements of liberal neutrality, which notably emerged as a
response to the bitter conflicts between French republican institutions
and the Catholic Church. In broad terms, republican /aicité endorses a
more expansive conception of the public sphere than political liberalism,
as well as a thicker construal of the ‘public selves’ which make up
the citizens of the republic. So, crucially, state schools are seen to
be part of the public sphere and pupils, as potential citizens, are
required to exercise restraint in the expression of their religious beliefs.
The ban on Muslim hijab in schools, in this view, helps protect the
neutral public sphere from religious interference and secure a system
of equal religious rights for all. In other words, limits on the exercise
of religious liberties in the public sphere are necessary conditions for
the maintenance of a system of equal liberties for all. Therefore /aicite,
like secular liberalism, attempts to weigh out the sometimes conflicting
principles of freedom of religion, equality between citizens, and state
neutrality. The key difference between liberal secularism and republican
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laizité s that the latter makes greater demands on state institutions (in
terms of abstention and non-discrimination) and on its citizens (in terms
of restraint). Laicité, like many doctrines of separation between state and
religion, contains both an zustitutional doctrine of separation, which outlines
what separation means for governmental institutions (Section I), and a
doctrine of conscience, which prescribes norms of conduct both for religious
organizations and for individual citizens (Section II).* When applied to
state schools, the separation doctrine and the doctrine of conscience
combine to justify the ban on Muslim headscarves (Section III). I
conclude that the ban on Muslim hijab in schools furthers five central
values of secular philosophy. Or so, at least, official republicans claim.
The next two chapters will critically assess the cogency of the case that
this chapter sets out as convincingly as possible.

1. Laicité as a Separation Doctrine

On 11 December 1905, republicans in power abolished the Concordat
which, since 1801, had regulated the relationships between the French
state and ‘recognized religions’ and had, in practice, entrenched the
political and social power of the dominant Catholic Church. The first
two articles of the 1905 Law of Separation between Church and State
read:

Article 1. The Republic ensures freedom of conscience. It guarantees
the free exercise of religions.
Article 2. It neither recognizes nor subsidizes any religion.

The principle of separation between church and state has since been
recognized as a quasi-constitutional principle, and is implicitly referred
to in Article 1 of the 1946 Constitution, according to which ‘France
is an indivisible, /zigue,> democratic and social republic’. The 1905 Law
of Separation embodies a classical ideal of liberal separation between
state and religion, underpinned by an individualistic and egalitarian
conception of justice as best pursued through state abstention from
religious affairs. As a prominent public lawyer puts it, ‘In law, what is
lazcité? 1t is deduced from the principle of equality: from the principle of
equality follows that of the neutrality of the state and public authorities,
and /aicité is no more than this principle applied to religious affairs.”® In
order to clarify the sense in which the Separation Law embodies an ideal
of egalitarian justice as state neutrality, I first identify four strands that
make up the separation doctrine: libertarian (Section I.A), egalitarian
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(Section 1.B), agnostic (Section 1.C), and individualistic (Section 1.D).”
When combined, they are shown to lend themselves to a conception
of formal, rather than substantive, equality between religions (Section
LLE). French /aizité, in this sense, tallies with the influential defence of
liberal principles of formal equality before the law and ‘the privatization
of difference’ recently reiterated, with characteristic vigour, by Brian
Barry.® Where, however, /aicité slightly diverges from such egalitarian
liberalism is in its republican emphasis on the strict preservation of
the autonomy of the secular public sphere, which is regulated by an
independent ethics and more expansively constructed than standard
liberal understandings would allow (Sections LF and 1.G).

A. A Libertarian Principle

The state permits the practice of any religion, within limits prescribed
by the requirements of public order and the protection of basic rights. It
neither promotes nor combats particular religious beliefs, and refrains
from interfering in the internal affairs of religious institutions. The
principle of religious freedom was first (ambiguously) asserted during
the 1789 Revolution: in the wording of Article 10 of the Declaration
of the Rights of Man, ‘no one should be persecuted [inguiété | for their
opinions, even religious ones’. A century later, the principles both of
religious freedom and of religious pluralism were entrenched by the
Third Republic: the 1905 Law of Separation graphically symbolized the
removal of state control of religion, and the recognition of the pluralist
structure of background religious institutions in civil society.

The principle of religious freedom is ‘libertarian’ in the narrow sense
that it chiefly requires that the state refrain from interfering in religious
affairs. Thus, Article 1 of the 1905 law (‘the republic guarantees the free
exercise of religions’) is typically understood by official republicans not
to mandate positive state aid to religions: the exercise of religious free-
doms should simply not be unduly constrained or burdened by the state.
Religions should be allowed to flourish in the private sphere without
state interference, according to the zeal and organizational capacities
of their adherents and the appeal of their dogma. Only in particular
cases should the state provide financial aid to support the exercise
of religious freedoms. For example, the 1905 law authorized the public
funding of chaplaincies in ‘closed’ institutions such as the army, prisons,
and boarding schools, so as to guarantee rights of religious exercise to
those physically unable to attend normal religious services. But this is a
rare justifiable exception to the general principle of state abstention. On
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the whole, therefore, the combination of the provisions of Articles 1
and 2 of the 1905 Separation Law is not deemed to generate a conflict
of principles similar to that between the ‘non-establishment’ and the
‘free exercise’ clause of the First Amendment of the US Constitution.’
In American jurisprudence, the protection of the ‘free exercise’ clause
sometimes requires relaxing the ‘establishment’ clause, by compelling
the state to step in positively to guarantee that adequate provision is
available for the exercise of (notably minority) religious rights. French
official republicans generally believe that non-establishment and state
abstention are in themselves sufficient guarantees of the free exercise
of religious freedoms.

B. An Egalitarian Principle

Minimally understood, the egalitarian principle requires that the state
does not give preference to one religion over another: the equality
referred to here is equality between believers of all faiths. This goes
beyond the libertarian principle, as the state can theoretically allow
unlimited religious freedom and still treat some religions preferentially.
Thus, French republicans typically refer to the ‘weak establishment’!? of
the Anglican Church as falling short of the egalitarian principle.'! Even
though religious freedoms and religious pluralism are fully protected
in the United Kingdom, establishment in itself confers material and
symbolic privileges to adherents of the majority confession. In France,
under the Concordat, throughout the nineteenth century, Catholicism
was similarly recognized as ‘the religion of the great majority of the
French’ (without, however, being the official religion of the state), a
status which conferred benefits unavailable to the other ‘recognized
religions’, Protestantism and Judaism. The 1905 law aimed to place all
religious institutions on an equal plane.

Naturally, this entailed a capitis diminutio to the detriment of the
Catholic Church: equality between all religions essentially meant the
abolition of the privileges of the dominant church. However, strong
hostility to the Separation Law by the Vatican, and reluctance by
French Catholic authorities to implement it, led republicans to make
a number of concessions (notably allowing free use by Catholics of
state-owned churches).!? Such historical compromises, however, are not
deemed to generate obligations on the part of the state to extend such
benefits to religions, such as Islam, which were not present on French
soil (at least in mainland France) in 1905. They are seen as minort,
historically unavoidable, infringements of the separation principle. For
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example, free use of state-owned religious buildings was only possible
because church property belonged to the state in the first place. Today,
to allow public support for the construction of Muslim mosques, for
instance, would violate the spirit and the letter of the law, which postu-
lated that, from 1905 onwards, all religions would be treated identically—
none would be subsidized by the state. Therefore, official republicans
urge the strict respect of the separation principle and reject the idea of
the ‘historical compensation” of Islam as incoherent and spurious.'® In
the words of the Stasi Report, ‘drawing on the principle of equality, the
laigue state grants no public privilege to any religion, and its relationship
with them is characterized by legal separation.’™

C. An Agnostic Principle

This third principle, understood minimally without reference to its theo-
logical connotations, implies that the state should neither favour nor dis-
favour religion as such: it should be ‘agnostic’—neutral by ignorance—
vis-a-vis the respective claims of believers and non-believers. This
is often contrasted with the American situation where, in spite of
official non-establishment, a diffuse religious culture permeates public
institutions. For French official republicans, when the state introduces
religious practices and symbols into its institutions, even of a theistic
nature (e.g. when it requires state officials to swear belief in God), it
implicitly puts pressure on non-believers to conform, and therefore
fails to treat them with equal respect. Only a fully secular public
culture can adequately respect liberty of conscience, understood as
permitting “free adhesion to a religion and the refusal of any religion”."®
The 1905 law explicitly put an end to the official recognition of the
‘social utility of religion’ recognized by the Concordat. Public culture
did not need to rely on transcendental foundations: for the first time,
the possibility of a fully secular public morality was adduced. Jules
Ferry opposed religious teaching in state schools ‘on principle’: even
though, in the 1880s, the majority of the French were believers, it was
wrong to exclude non-believers from the public sphere.'® As prominent
republican Aristide Briand put it, the republican state ‘is not religious,
nor anti-religious: it is a-religious’.!” Steps towards the secularization of
the public sphere had already been taken in the 1880s. For example,
communal cemeteries were secularized: religious signs such as crosses
were removed and only discreet symbols were allowed on individual
tombstones. Religious marriages are ignored by French law: only civil
marriages have legal validity. Exemption from military service may be
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granted on non-religious conscientious grounds. The agnostic principle,
in sum, requires the state not to single out religious believers for special
treatment, and to ensure that the public sphere is bereft of potentially
exclusionary religious references and symbols. The ‘naked public square’
best expresses the ideal of equality between all citizens. In the words
of one commentator, ‘the non-confessional nature of the state puts all
citizens on a plane of rigorous moral equality vis-a-vis the state.”'®

D. An Individualistic Principle

The individualistic principle stipulates that (i) group membership should
not generate differential treatment of individuals by the state and
(i) if rights are attributed to groups, they should not override the
individual rights of their members. Thus stated, of course, the principle
is too general and must be refined. Principle (i) is clearly too strong:
social policy, notably, is typically addressed to groups, or categories of
individuals, classified in relation to their income, their occupation, and
so forth; the only differences that should be ignored by the state are,
to use John Rawls’s phrase, ‘morally arbitrary’ differences. As Article
2 of the 1958 Constitution states, the republic ‘ensures equality before
the law of all citizens, with no distinction made on the basis of origin,
race or religion’. This is the core of ‘difference-blind’ liberalism, which
provides each individual with a uniform set of rights regardless of their
culture, identity, or beliefs.!” The French state goes as far as forbidding
the collection of statistics about racial origins or religious affiliation.
The use of ethnic categories (such as ‘White’, ‘Black’, or ‘Arab’) is
banned in official discourse, and there are no reliable official statistics
on the number of Catholics, Protestants, Jews, and Muslims in France.
The ban on religious classification graphically symbolizes the refusal to
allow ‘morally irrelevant’ religious affiliation either to confer a benefit
or to impose a burden on individual citizens.

Principle (i), which asserts the primacy of individual rights over
group rights, should be qualified, notably in relation to religion.
Religious institutions are not merely aggregates of private individuals:
they are inevitably communal institutions which generate their own set
of duties and obligations for their members. An overly individualist
construal of religious organization (one, for example, which would
require churches to be democratically organized) would clearly under-
mine the whole point of religious freedom, which entails respect for
church autonomy. Early parliamentary drafts of the 1905 law did in
fact expound such an individualistic conception, proposing that the
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internal structure of the Catholic Church be broken up, priests be
chosen by their congregation, and dissident churches be free to establish
themselves. Rightly criticized for forcing a ‘Protestant’ reform on the
Catholic Church, those projects were shelved: the republican state
recognizes the hierarchical structure of the Roman Catholic Church.
Catholics, however, have complained that individualistic philosophy still
permeates the state’s view of the Church: the ethos and purpose of
Catholic schools, for example, may be violated by the requirement that
they may not select their pupils on religious grounds. Critics argue
that to conflate religious discrimination with discrimination on morally
arbitrary grounds betrays an unnecessarily restrictive view of collective
religious rights.?’

It is undeniable that the official republican reading of /aicité is strongly
influenced, on different levels, by the wider individualistic philosophy
of the 1789 Revolution, which strongly asserted both principle (i) and
principle (ii). The ‘emancipation’ of Jews provided an early, paradigmatic
model of the individualistic model of citizenship which was substituted
for the mosaic of corporate laws inherited from medieval society. In
the famous words of député Clermont-Tonnerre, Jews must be refused
everything gua nation, and granted everything gua individuals. ... They
must no longer constitute a political body or order in the state: they
acquire citizenship individually.*! In 1791, Jews were invited to take
a civic oath and to renounce ‘all privileges and exceptions formerly
introduced in their favour’. They were granted full citizenship as
individuals, not as members of a religious minority. In fact, the French
state does not recognize the existence of ‘minorities’ in the nation.”> As
the Haut Conseil a 'Intégration forcefully put it in its 1991 report:

The French conception of integration should obey a logic of equality not a
logic of minorities. The principles. .. [of] the Revolution and the Declaration
of the Rights of Man and of the Citizen permeate our philosophy, founded
on the equality of individuals before the law, whatever their origin, race or
religion. .. to the exclusion of an institutional recognition of minorities.

Thus the French government requested a ‘reservation’ of Article 27 (on
minority rights) of the International Covenant on Civil and Political
Rights, on the grounds that ‘France is a country in which there are no
minorities, and where the chief principle is non-discrimination’. It also
declared the 1999 European Charter of Regional or Minority Languages
incompatible with the French Constitution. Hence the rejection of the
legitimacy of group rights: individual rights such as religious freedom,
freedom of speech, association, and so forth are sufficient to ensure that
individuals are free to practise their religion and express their cultural
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identities in the private sphere, without express public recognition.
Multiculturalism—the public recognition of collective identities and the
attribution of special rights to communities—is castigated as a return
to the mass of anomalies and special cases that entrenched privileges
and inequalities under the ancien régime. The individualistic conception
of laicité, therefore, should be seen as an application to religious
affairs of a broader model, that of the revolutionary heritage of legal
uniformity,”® combined with an Enlightenment-influenced ‘liberalism of
equal dignity’, to use Charles Taylor’s phrase.?*

E. A Principle of Fairness

In what sense, then, does the separation doctrine articulated in the
last four sections embody an ideal of fairness? The difference-blind
and abstentionist neutrality of the state is fair to individuals because it
treats them identically, regardless of their particular faith, identity, and
affiliations. This does not mean that the separation doctrine is hostile to
the expression of differences: on the contrary, a diversified, pluralist civil
society can develop best under the framework of universalist common
laws. It is precisely because liberal freedoms are important that the
politicization of group identities should be resisted;* it is precisely
because religious freedom is important that no religious group should
be granted recognition. As legal commentator Genevieve Koubi puts
it in a deliberately paradoxical phrase, ‘le droit a la différence est
un droit qui ne se réglemente pas’ (roughly: ‘the right to difference
is not a legally enforceable right’).?® “Fquality between religions’, she
has recently added, ‘can only be understood as refusal by the state
to recognize any’.”’ The liberal state only establishes fair background
conditions for the free development of religious and cultural identities
in the private sphere. This means that liberal equality should not be
taken to mean substantive equality or equality of outcome. In cultural
and religious matters at least, it is best expressed through the formal
equality embodied in uniform, general legislation.

So official republicans concur with Brian Barry in denying that a
situation in which religious groups fare differently under a neutral
state is inherently unfair. De jure equality need not generate de facto
equality. It is in fact the distinctive feature of the liberal conception
of justice defended by Barry and by French official republicans that it
establishes fair background conditions, and lets the cards fall where
they may, as it were, instead of pursuing the chimerical objective
of achieving substantive equality between groups through policies of
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‘positive discrimination’. Such arguments were recently reiterated in
response to a Muslim request that public authorities subsidize the
buildings of mosques, to remedy the radically insufficient provision
of adequate Muslim religious facilities. Although this is considered as a
legitimate request by French authorities, which have sought to bypass
the stringent ban on the public funding of religion,?® it has been rejected
by defenders of the separation doctrine on three grounds. First, as we
have seen, the principle of ‘historical discrimination’ is seen as incoher-
ent and spurious: that Muslims were not present on French soil in 1905
cannot justify giving them more than their fair share today. Second, to
exempt Muslims from a generally applicable rule would introduce a clear
inequality between them and other believers—with Islam benefiting
from state funding that is denied to other religions. Third, the very idea
that provision of Muslim religious facilities is ‘insufficient’ and ‘unfair’
assumes that a baseline for sufficiency and fairness can be objectively
determined. However, in the absence of precise statistics about the
exact number of practising Muslims in France, the actual meaning of
‘substantive equality’ (even as pro rata equality) remains elusive. At
any rate, there might be nothing intrinsically unfair about the small
number of mosques in France. As Mich¢le Tribalat and Jeanne-Hélene
Kaltenbach pithily put it, ‘the poverty of a religion may stem from
the fact that its adherents are poor, too few, or ungenerous.’” What
would be unfair is if public authorities treated Muslims differently from
other religious groups—for example, if local authorities (as they too
frequently do) unreasonably refuse to grant planning permission for
the building of mosques to local Muslim communities, in clear breach
of the principle of /aizité. But as long as the republic guarantees to
Muslims the full and fair application of the law, republicans should not
worry about how successful particular religious groups are in translat-
ing into specific outcomes the equal set of opportunities offered to
them.

Thus far, I have spelt out the implications of the separation doctrine
as a doctrine of formal equality. So far, we might say, so liberal. For
laicité closely resembles the anti-multiculturalist, egalitarian liberalism
defended by Brian Barry. Interestingly, from a French perspective,
Barry’s doctrine, with its emphasis on equality before the law and
its hostility to collective rights, would appear as more républicain
than /béral (liberalism in France is often associated with minority
rights, the politics of recognition and affirmative action). From an
Anglo-American perspective, we could say that French republicanism
is a tough-minded version of egalitarian, difference-blind liberalism.
For example, the refusal to recognize the existence of minorities
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and to accept that religious freedom is more than a negative liberty
which merely requires state abstention for its proper enjoyment would
probably be seen as too uncompromising even by Barry. There are, in
addition, two further features which make /uicité a distinctively republican
interpretation of liberalism, influenced by Rousseauist Jacobinism and
refined by the founders of the Third Republic. The reluctance to grant
public recognition to differences—religious or cultural—appears all the
more tough-minded in the light of both of the relative ‘thickness’ of
the public sphere in France and the claim by the state to embody an
independent secular ethics. Both combine to make the ‘public’ identity
of citizenship an expansively constructed identity, and one that is more
discrepant from the ‘private’ identity of citizens than political liberals,
such as Rawls, would allow.

F. A Homogeneous Public Identity

Separation doctrines in general are founded on a distinction between the
public and the private spheres; what characterizes /izité is the relatively
expansive construal of the former in relation to the latter. This should
be related to the French ‘state tradition’.”’ In Kenneth Dyson’s words,
the state in the Continental tradition appears as a

highly abstract and impersonal. .. political concept which identifies the nation
in its corporate and collectivist capacity, as a legal institution with an inherent
responsibility for regulating matters of public concern, and as a socio-cultural
phenomenon which expresses a new, unique form of associative bond.?!

Many historical factors combined in France to ensconce the view that
‘the state’ stands for a homogeneous, autonomous public domain: the
Roman-law influenced doctrine of state sovereignty elaborated after the
religious wars of the sixteenth century, the struggles of the absolutist
monarchy to shake off the domination of the Vatican, the need to
forge national unity out of disparate regional, corporate, and religious
traditions, and the emergence of a central bureaucracy with a distinctive
mission and ethos. As Alexis de Tocqueville perceptively saw, the
1789 Revolution pursued this long-standing effort of centralization, by
transferring the attributes of state sovereignty from the monarchy to
a homogeneous peuple. The Rousseau-influenced revolutionary hostility
to intermediary groups and ‘factions’—associated with privileges, divi-
siveness, and corruption—shaped a view of republican democracy as
essentially unitary, and permanently fragile and under threat. The public
sphere was to be protected from the interference of particular loyalties,
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identities, or groups, lest it allow the ‘general will’ to disaggregate into
myriad conflicting private wills.

It is, however, the struggles of the state to establish its political
hegemony against a domineering Catholic Church still wedded to the
pre-revolutionary order that shaped most deeply the expansive and
unitary Jaigue public sphere in the nineteenth and early twentieth
centuries. There was a clear link between anticlericalism, /ziwité, and
democracy: the Church was perceived as a minority faction usurping
popular sovereignty. As Buisson put it, ‘a laique state [must be]
strong enough no longer to share sovereignty with the Church, and
a nation strong enough to manage its own affairs.”* With /icité and
the separation of the religious and political spheres, the republican state
partly took over the spiritual mission previously pursued by the Catholic
Church. As republican philosopher Charles Renouvier lucidly foresaw
in 1872, ‘let us be aware that the separation between Church and State
signifies the organization of the moral and educational state.®® The
nineteenth-century ‘conflict between the two Frances’ (Catholic and
republican) chiefly centred on the control of the public sphere, and
notably instances of socialization such as schools, the ‘laboratories of
the future’>* Hence the central importance of education to /aicité. If the
republic was to create ‘citizens’ out of ‘believers’, it had to engage in a
strong formative project, aimed at the inculcation of the public values
of democratic and egalitarian citizenship, and introduce an alternative
set of civic symbols into the public sphere, so as to lead citizens to
endorse a robust public identity capable of transcending more particular
religious, cultural, and class loyalties.”> The liberal egalitarian strand
of Jaitité, therefore, advocated a robust, republican implementation of
the ‘formative project’ characteristic of the political liberalism of, for
example, Stephen Macedo® and Eamonn Callan.”’

G. An Independent Public Ethic

In broad terms, political liberalism seeks to identify a set of shared
political values that all citizens can endorse whatever their particular
comprebensive conceptions of the good. Chatles Taylor has suggestively
argued that such a project is at the heart of the tradition of Western
democratic secularism. He identifies three ‘modes of secularism’. The
first, which he terms the ‘common ground’ approach, was based on
a convergence of general but religiously derived precepts of morality
shared by all Christian sects. The second, which he calls the ‘indepen-
dent ethic’ approach, sought to abstract from religious beliefs altogether
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and identify general features of the human condition. Taylor then goes
on to show that both approaches are unsuited to contemporary pluralist
societies, the first because of its narrow Christian roots and the second
because of its hidden secularist bias. Rawls’s ‘overlapping consensus’
approach seems to him to be a truly ‘free-standing’ conception which
can nonetheless be endorsed from a variety of—secular or religious—
perspectives.”®

It has been rightly suggested that ‘French republican secularism is
the clearest expression of what Taylor calls the independent ethic
mode of secularism”®’ In 1910, leading republican Ferdinand Buisson
(who wrote a book significantly if ambiguously called 7he Laique Faith)
addressed the Chamber of Deputies on the subject of worale laigue,
claiming that it proved the originality of France, the only country that
had tried to found a morality outside of religion and of metaphysics.*’
The French tradition of the autonomy of the state, complemented after
the Revolution by the republican ideal of a self-governing people demo-
cratically establishing the terms of its political constitution, strongly
rejected the ‘heteronomy’ involved in subjecting political authority to
religious institutions, transcendental foundations, and revealed truth.*!
More specifically, /aicité as an ethic independent of religion, based on
reason and conscience, had roots in the Enlightenment search for a
natural religion, Victor Cousin’s Kantian spiritualism, and in the more
radical search for “la morale indépendante’, a morality wholly detached from
religious concepts, in the works of the anarchist socialist Pierre-Joseph
Proudhon, neo-Kantians Charles Renouvier and Jules Barni, positivist
Emile Littré, and solidariste sociologists Emile Durkheim, Alfred Fouillée,
and Léon Bourgeois. Protestants, Freemasons, and free thinkers were
at the forefront of this attempt to establish the scientific foundations
of morality.** Jules Ferry, the main promoter of morale laigue as the
public philosophy of French schools, argued that such morality was
‘neutral’ in the sense that it was distinct from ‘those high metaphysical
conceptions. .. over which theologians and philosophers have been in
discord for six thousand years’. Instead, it appealed to ‘a moral truth
superior to all changes of doctrine and all controversies’. This truth was
compatible with—though not derived from—traditional moral views,
what Ferry called ‘the good old morality of our fathers’** As Marcel
Gauchet has suggested, the aim was to ‘encompass all religions without
doing violence to them, from a superior viewpoint’, a project which
he contrasts to American-style ‘civic religion’ and its ‘common-ground’
strategy of finding a theistic ‘lowest common denominator’.** To put
the point differently, /icité was a kind of ‘second-order’ secularism,
a set of rational, moral values upon which a variety of ‘first-order’
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comprehensive views, including religious ones, could converge. Conser-
vative Catholics were quick to point out the inevitably secular bias of
seemingly ‘second-order’ rational morality (which at any rate was not
morality at all, but rather ‘a morality of forms in the air’). Republicans
were not unduly perturbed by what they saw as an irrational and archaic
rejection of a universally valid truth. And in practice, little tension was
felt between the independently derived ‘worale indépendente’ informed
by the positivism of Littré and Quinet and the ‘good old morality of
our fathers’ hailed by Ferry, who cleverly set aside controversial issues
about the metaphysical foundations of morality to appeal to a ‘practical
consensus on the common content of morality’.*> The hope was to
convince Catholics that one could be a religious believer in the private
sphere and a citizen in the public sphere—a project not dissimilar to the
‘political liberalism’ articulated by John Rawls. However, because of the
particularly robust conception of civic identity endorsed by republicans,
the demands of republican citizenship were fairly stringent ones, as we
shall see in the next section.

11, Laicite as a Doctrine of Conscience

Laizité as a doctrine of conscience prescribes norms of conduct for reli-
gious organizations, in terms of their internal ‘laicization’ (Section IL.A),
and for individual citizens, in terms of religious restraint in the public
sphere (Section 11.B).

A. The Laicization’ of Religions

The chief obligation that the separation doctrine imposes on religious
groups is to respect the law, renounce all claims to political power,
and refrain from intervening in public debate in partisan fashion.*®
Historically, /aicité was essentially an anticlerical doctrine in this sense.
‘Clericalism, there is the enemy!” the republican leader L.éon Gambetta
famously exclaimed in 1877 in the Chamber of Deputies.*” Throughout
the nineteenth century, the Church had used its social power—notably
its monopoly of primary education—to preach anti-republican, royalist
doctrines, and fought to re-establish the societas christiana in place of the
‘diabolical’ only regime of modern democracy. It accepted republican
institutions slowly and reluctantly: while Catholics had tactically ‘rallied’
to the Republic in 1892 (the so-called Ralliement), it was only in 1945
that the Assembly of Cardinals and Archbishops of France publicly
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accepted /laiité, as entailing both religious freedom and the ‘sovereign
autonomy of the state in temporal matters’.*® At the 1964 Vatican 11
Council, the Roman Catholic Church finally renounced its ambition to
bring about a confessional (Catholic) state, and fully accepted religious
pluralism. Renouncing clericalism and accepting religious pluralism were
not, however, the only concessions that French religions made to the
laigne order: they also profoundly transformed their doctrine, practices,
and institutions. Of course, many of these changes may not be due
to /Jaicité itself but to the broader secularization of Western society;
yet given the particularly strict conception of the separation of politics
and religion and the robust conception of citizenship enforced by the
French state, they were perhaps more profound and painful there than
elsewhere.

There are three major indices of the laicization of French religious
groups. First is the privatization and individualization of religious life.
This was a most difficult and protracted adjustment as far as the
Catholic Church was concerned, given its claim to constitute a ‘total
institution’ covering the whole of social, cultural, and political life. With
laicité, it was relegated to the status of a private institution with no
legitimacy in public debate and reduced visibility in social life. Laicité
implicitly fostered a view of religious life as a discrete and personal
activity, a view which notably looked with suspicion at forcible attempts
at religious conversion. The right to engage in religious propaganda
and ‘proselytism’ (recognized by the European Court of Justice as
being entailed by religious freedom®) tends to be seen in France as
an unacceptable breach of individual freedom and a divisive threat
to public order. Incidentally, such suspicion of proselytism (which
resurfaced during the hijab controversy) may be traced back to the
sixteenth-century religious wars between Catholics and Protestants, with
Protestants—then the only significant religious minority in France—
granted an uneasy toleration (the Edict of Nantes of 1598), provided they
kept to themselves and refrained from attempts at evangelization and
propaganda.”’ The second major transformation forced onto religious
believers was the revision of their dogmas, chiefly to allow the primacy
of state laws over religious prescriptions. Jews, often presented by
French republicans as a model of successful laicization of religion, had
in the early nineteenth century re-interpreted a number of religious
obligations (e.g. family law, dietary prescriptions) to facilitate their
accession to citizenship, according to the principle Malkhuta dinab
(the country’s law is the law).’! The third transformation was thus
the nationalization of religions, their recognition that believers must
show full allegiance to the French state, not to foreign-based religious



46 Official Republicanism, Equality, and the Hijab

authorities. Gallicanism—the early monarchical effort to nationalize the
French Catholic Church—was rooted in the long-standing suspicion
that ‘those msessienrs [the Jesuits] are not from France, they are from
Rome’. A distinctive feature of what has been called ‘Franco-Judaism’
stresses the convergence between the universal values of the French
Revolution and those of Judaism, while toning down the national

content of Jewish identity and biblical references to the ‘chosen
> 52

people’.

Drawing on those historical examples, official republicans argue that
just as traditional religions have made significant efforts to adapt to
the framework of the /aigue state, so should more recently established
ones such as Islam. The suspicion is that Muslims, in contrast to
Catholics, Jews, and Protestants in the past, may be unable or unwilling
to reform their religion in order to ease the tension between their
civic and their religious identities. Contemporary republican discussion
is preoccupied with the question of the seeming incompatibility between
Islam and /aizité.> The first worry is the absence of separation between
spiritual and temporal spheres in Islam: in the oft-quoted words of
Muslim leader Youssouf al Qaradawi, ‘from the Islamic point of view,
everything pertains to religion, and everything pertains to the law.”*
As a result, Islam is seen as an all-embracing communal identity,
which makes it difficult for believers to distance themselves from their
religion to act as full members of democratic society. Because Islam
is ‘at the same time a religion and a political system’, it seemingly
‘contradicts the requirements of the French state’.>® On a practical
level, the lack of distinction in Islam between ‘religious’ activities and
‘cultural’ activities such as education, charity, or social work makes it
difficult for Muslim organizations to avail themselves of the funding
opportunities offered by French law, which authorizes public subsidy
of the latter but not the former, in the name of /scité>® The second
difficulty stems from the universal scope of Islam. Membership of
the Umma (the universal community of believers) overrides national
citizenship, potentially creating a conflict of loyalties between civic
and religious allegiances. Thus, doubts are cast about the sincerity
of Muslim allegiance to the /aigue state. Muslim intellectuals (such as
the influential Swiss academic Tariq Ramadan) are routinely suspected
of accepting /aitité either on partial grounds (making full use of its
guarantee of religious rights without fully accepting corollary duties) or
on prudential grounds (as a temporary second best to a more religiously
influenced political order).”” The Muslim attitude to the French state
may therefore represent an unstable and unprincipled modus vivendi,
rather than a principled endorsement of the values underpinning
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laizité.*® 'Third, republicans fear that the actively proselytizing proclivities
of Islam threaten the fragile social peace historically achieved through
enforced religious restraint. If France has broken with the absolutist past
of ‘one nation, one king, one law’ and embraced religious pluralism, it
is still reticent vis-a-vis the pluralism of religious militantism.

Finally, relationships between the French state and the Muslim
community are made difficult by the internally divided and disorganized
nature of the latter. One paradox of French /aiwité is that, for all its
commitment to the separation of church and state and its ‘privatized’
and ‘individualized’ construal of religion, it has always, of necessity,
relied on state recognition of centralized religious authorities, which
act as representatives of French Catholics, Jews, and Protestants and
legitimate interlocutors to the government. Since the 1980s, efforts
have thus been made to set up a representative Muslim Council, seen
as one important step towards the creation of a truly Trench Islam’
(one less dependent on foreign states). High on the agenda are schemes
for the training of French-born imams and the fair distribution of
the ‘halal tax’, both crucial in lessening the dependence of the Muslim
community on foreign donors and foreign interference (notably Algeria,
Morocco, and Saudi Arabia). The complex events leading to the recently
created (and contested) French Council of the Muslim Cult illustrate
the dilemma involved, for the French state, in avowedly respecting
and even encouraging the self-organization of Muslims while discreetly
secking to entrench the authority of moderate, /aigune leaders over
the Muslim community.”” The neutral state, therefore, is not totally
indifferent to the structure of religious communities or to the content
of their doctrines. In particular, it favours the laicization of Muslim
organizations along lines already followed by Catholics, Protestants, and
Jews. In addition to the demands it makes of religious organizations,
laizité also makes specific demands on individuals, especially public
agents.

B. Religions Restraint in the Public Sphere

In recent Anglo-American liberalism, debate has focused on the ques-
tion of the legitimacy of religious argument in public debate. When
citizens engage in public reasoning, to what extent should they bracket
off their comprehensive conceptions of the good, and notably their
religious beliefs? In France, while similar issues have arisen in relation
to censorship, abortion, and bioethics, they have been quite marginal,
given the prima facie suspicion of religious arguments in public debate.
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More attention has been paid to the question of the legitimacy of
the expression of religious faith by state agents. We have seen that
laitit¢ postulates that only if the public sphere is kept free of all
religious symbols can it treat citizens equally. This puts stringent limits
on the expression of religious beliefs by public functionaries. Official
republicans insist that a line be drawn between ‘freedom of conscience’

and the ‘expression of faith in the public sphere’.®’ It is not always

legitimate for citizens to ‘make use of a private right in public:®! in
the public sphere, the value of religious freedom must be balanced
against other values derived from the principle of /aitité as neutrality.5?
The first is that of equal respect of citizens as users of public services.
This implies, of course, that no discrimination can be made between
citizens on grounds of religion, gender, or race. But public services
must also display outward signs of neutrality: they must be seen to
be neutral.®> Thus public agents have a ‘devoir de réserve’ (obligation of
restraint): they must not display any sign of religious allegiance, so as
to show equal respect to all users of public services. Thus French law
has been very strict about banning religious symbols in public services.
On 3 May 2000 (Marteans: decision), the Conseil d’Etat reasserted that
‘the principle of /aizité puts limits on the right [of state agents] to
express their religious convictions while engaged in public functions’.®*
Recently, for example, a Muslim tax inspector was prevented from
wearing a headscarf while on duty. While there have been debates in
other countries about the compatibility of state uniforms with religious
dress,” in France, the ban on the wearing of religious symbols by public
agents is an uncontroversial one and applies regardless of whether
state agents must wear official uniforms or not (as in the case of tax
inspectors). Note too that the scope of ‘public service’ is expansively
constructed in France as it covers, for example, postal services, public
transportation systems (and of course state schools, as we shall see
in the next section), and is estimated to include up to five million
agents. The second /lasigue value which can override duties of faith is
that of the state’s interest in the application of a uniform rule to all
its agents. Thus, exemptions from the normal rules of organization of
public service to allow functionaries to perform duties associated with
the exercise of their religious duties (daily prayers, weekly day of rest)
are granted parsimoniously by administrations and courts, although the
latter have been more tolerant of demands for leave for annual religious
holidays. What is called in France ‘the ethos of public service’, in sum,
imposes fairly stringent limits on the exercise of religious freedoms in
the /aigue public sphere.®
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It is in state schools that the doctrine of /aicit¢ has found its fullest
application. Given the centrality of education to the republican project,
it is in that area that the obligations both of the state and of citizens
(laicité as separation doctrine [Section 1] and /aizité as doctrine of
conscience [Section II]) apply most strictly. Put together, they justify
the ban on Muslim headscarves in schools.

A. State Obligations: Civic Schools, Neutral Schools

The Educational Laws of the 1880s are, with the Separation Law
of 1905, the building blocks of the institutional architecture of /aiwité
in France. In fact, the ideals of /aziwité were fully implemented in
state schools nearly 20 years before formal separation of church and
state, an indication of the utmost urgency with which republicans
treated educational reform.®” The primary objective was to take primary
education out of the hands of the Catholic Church. Schools were
to be wic institutions whose chief mission was to ‘create citizens’
imbued with the republican ethos; this mission could be achieved
only if schools were neutral towards religious and other particular
allegiances.

Schools, then, were central to the civic project of the Third Republic.
The monopoly on primary education enjoyed by the Catholic Church
meant that most children were socialized into a culture that was
anathema to the liberal principles of 1789. Where religiously controlled
schools had taught deference towards traditional authorities, tolerance
of natural and social inequalities, and encouraged cultural and political
divisiveness, republican schools would promote principles of equality,
mutual respect, and national unity. The republican school, therefore,
was conceived as a microcosm of republican political society: within its
walls, children would learn to become citizens, a shared public identity
that transcended their local, cultural, and religious affiliations. A law of
1884 established the principle of free and compulsory primary education
both for boys and girls. All were to be subjected to a nation-wide
uniform curriculum: in the interests of national unity, the equal right to
education was construed as the right to a rigorously identical provision
of educational goods to all children, with few accommodations for
variations in language, culture, religion, and even (remarkably for the
time) gender.®® Throughout the country, republican schools competed
with parish churches as the symbolic focal point of village life, and
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teachers—the hussards noirs de la Républigne—were dispatched from their
training colleges with a proud sense of the importance of their civilizing
mission, that of making ‘peasants (and Catholics) into Frenchmen’.’ As
a result, official republican educational philosophy gives little scope for
parents’ choice and involvement in the education of their children. The
state’s interest in education is constructed expansively: schools are seen
as paradigmatically public spaces, not as extensions of the family or
local community. In contrast to the conception prevalent in Britain,
for example, where schools are broadly responsive to the needs and
demands of local communities, sometimes along religious and cultural
lines, in France, the ‘detached school’ is seen as promoting specific
civic values which cut across communal divisions and even diverge
from values prevalent in other spheres of social life, such as the family
and the marketplace.”” As prominent official republican intellectuals
grandly put it in a 1989 Open Letter urging the Minister for Education
to press for a ban on headscarves, ‘in our society, the school is the
only institution which is devoted to the universal’.”! It affirms the
independent ethic of /uizité and requires all children to be socialized into
it. In 1882, Jules Ferry—the main inspirer, with Ferdinand Buisson, of
the /aigue educational laws—substituted ‘moral and sz instruction’ for
traditional ‘moral and relgions instruction’. Civic education was thus a
new subject in the recently designed republican textbooks: children
were to be taught about basic principles of universal morality, the
great principles of the 1789 Revolution, and their rights and duties
as citizens of the French Republic. State schools were openly anti-
monarchical and pro-republican: as Ferry put it, republicans could not,
lest they give up on their civic mission altogether, promise political
neutrality. The one thing they could promise, he said, was religious
neutrality.

The religious neutrality of schools was achieved through the scrupu-
lous avoidance of any reference to religion in the content of education,
and the removal of any religious signs such as Christian crosses from
classrooms.”” While this was denounced as an openly anti-religious
affront by many Catholics, republicans insisted that the fact that schools
refrained from either endorsing or criticizing religious values meant that
they could be truly inclusive and respect the diversity of private beliefs;
in the words of the 1884 law, they could be open to all ‘with no
distinction made on the basis of opinion or religion’. In the entry
on ‘Neutralite’ in his Dictionnaire de pédagogie of 1884, Buisson wrote
that ‘the school is neutral, in the sense that it welcomes without
discrimination and on a plane of perfect equality children from all
religions, and even those who do not belong to any religion’.”® Ferry
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insisted that teachers be sanctioned if they disturbed the ‘fragile and
sacred conscience’ of children or offended parental beliefs. Here are his

precise instructions, as he laid them down in a famous Letter to Teachers
in 1883:

The republic stops where conscience begins. (...) When you propose a precept
or maxim, ask yourself if you know a single honest person who could be
offended by what you are going to say. Ask if the father of a family. .. could
in good faith refuse his consent to what he would hear you say. If yes, refrain
from saying it; if no, speak out. (...) You are in no way the apostles of a new
religion.”

Schools should eschew morally controversial topics and concentrate on
the inculcation of so-called elementary notions based on morally neutral,
scientific truths. The purpose of public education was to diffuse a
corpus of objective knowledge, while neutralizing all ‘partisan’ or ‘meta-
physical’ opinions. It was crucial that schools be neutral in this sense,
as attendance was compulsory, intake was mixed, and young children
were particularly vulnerable to external influence and indoctrination.
Furthermore, because the purpose of civic education was to foster a
sense of civic commonality and mutual respect between children, it
was crucial that schools be insulated from the divisive sectarianism that
threatened to tear apart civil society. This conception of the school
as a ‘sanctuary’—still widely shared by official republicans today—was
further entrenched in the 1930s when, to counter the rise of fascist and
communist propaganda, Education Minister Jean Zay explicitly banned
all forms of ‘proselytism’—both political and religious—in state schools.
In the—almost Arendtian—words recently used by the Stasi Report,
because children in a republic are ‘expected to live together beyond
their differences’, schools must be ‘protected from the furore of the
world”.”

Naturally, teachers have a special duty to embody this neutrality of
the state: the ‘devoir de réserve’ applies to them more strictly than it does to
other public agents. There is, for example, a prima facie incompatibility
between the function of primary school teacher and any ecclesiastical
function. While teachers cannot be discriminated against on grounds
of their private religious beliefs, they should not express them in
schools. Thus, a Versailles administrative court recently ruled that the
wearing of a Muslim headscarf by a teacher was in breach of /aiité, as
it would violate the freedom of conscience of the children entrusted
to her care.”® Her religious rights were therefore limited by the state’s
interest in the preservation of a non-sectarian, non-discriminatory public
sphere.
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B. Demands on Pupils: The Ban on Hijab

The law promulgated on 15 March 2004 stipulates that ‘in primary
and secondary public schools, the wearing of signs or clothes through
which pupils ostensibly express a religious allegiance is forbidden’. The
law’s targets are Muslim headscarves, though Jewish yarmulkes and
large Christian crosses are also banned in state schools. The law is
intended to put an end to the 15-year-long hijab controversy which
started in Creil in the autumn of 1989 when two gitls came to class
wearing Muslim scarves. This raised a legal challenge for /aicité: there
are no school uniforms in French state schools, and it was unclear
whether there was an explicit rule preventing pupils from wearing
religious symbols. Asked by the Education Minister Lionel Jospin to
provide legal advice, the Conseil d’Etat laid out general principles and
guidelines in its 27 November 1989 avis.”” It argued that headscarves
were not in themselves in breach of /aicité: the exercise of religious
freedoms by pupils could be limited only when it was an obstacle to
the implementation of the statutory mission of state education. This
happened when the display of religious insignia involved pressure,
proselytism, propaganda, or provocation, when it disturbed the good
order of the school, or posed a threat to health and safety.78 This
nuanced ruling proved difficult to implement in practice, as it left it to
heads of schools to settle issues locally, on a case-by-case basis. It is
this legal uncertainty that provided the most immediate incentive for the
convening of the Stasi Commission and the drafting of the 2004 law.
However, back in 1994, Education Minister Frangois Bayrou had already
published more specific instructions banning all ‘ostentatious’ signs in
schools. Although this general regulation was neutralized (though not
formally annulled) by the Conseil d’Frtat, its principles were broadly
those which inspired the recent law, and so it is worth quoting at
length:

The school is the space which more than any other involves education and
integration, where all children and all youth are to be found, learning to live
together and respect one another. If, in the school, there are signs of behaviour
which show that they cannot conform to the same obligations, or attend
the same courses and follow the same programs, it negates this mission. All
discrimination should stop at the school gates, whether it is sexual, cultural,
or religious discrimination. ...In schools, freedom of conscience, combined
with respect of pluralism and the neutrality of public service, requires that
the ‘educational community’ be insulated from any ideological or religious
pressure. ... It is not possible to accept the presence and multiplication of
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ostentatious signs in school, signs whose meaning involves the separation of
certain students from the rules of the common life of the school....Such
signs are in themselves part of proselytism.”

If we elucidate the meaning of this document carefully, in light of the
general principles of /aicité both as separation doctrine and as doctrine
of conscience, and of republican educational philosophy, we are in a
position to articulate the secular argument against the wearing of hijab in
schools. Legal commentators have observed that it is the first time that
the principle of the neutrality of public services is explicitly understood
to entail obligations for its users. The preface to the 2004 bill made this
clear: ‘while pupils...are naturally free to practise their religion, they
must do so while respecting the /aizité of the schools of the republic. It
is precisely the neutrality of the school which guarantees the freedom of
conscience of pupils, and equal respect for all beliefs.”® A preliminary
point to clarify is the sense in which pupils should be in any way
subjected to a devoir de réserve similar to that which applies to teachers
and other public agents. Although no such stringent demand can apply
to users of public service who do not represent the neutrality of the
state in an official capacity, republicans argue that state school pupils
are no ordinary users of an ordinary public service. Because schools are
miniature ‘communities of citizens’, where pupils learn the principles
of public citizenship, the principles of toleration of civil society do not
apply with full force in them, and /zicité makes demands of religious
restraint on the part of pupils too.*! Headscarves, as ostensible signs of
religious belief, infringe on the neutrality and civic purpose of schools
in five different but interconnected ways.

1. Muslin headscarves introduce signs of private difference and religious divisiveness
into the public sphere. They constitute an ‘ostensible’ intrusion of reli-
gious identities into public schools, which should be protected from
sectarian divisions. In the public space, the wearing of headscarves
can be considered an illegitimate act of propaganda and an aggressive
act of proselytism. The best way to deal with the destabilizing impact
of religious differences in civil society is not to accommodate them,
but to exclude them from the public sphere. This draws on /laicité
as an ‘agnostic’ principle and on the ‘neutral schools’ arguments
adduced in Sections 1.C and IILA.

2. Muslim headscarves symbolize the primacy of the believer over the citizen. In
so far as the wearing of headscarves is a religious obligation for
Muslim girls and is ‘non-detachable from the person as a believer’,*?

it symbolizes the refusal by Muslims to separate their identity as
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citizens from their private religious identity. The ban on headscarves
thus signals to the Muslim community that, like other religious
groups in the past, it must make greater efforts to reconcile its
interpretation of its faith with the demands of /aizité as an ethic
independent of, and superior to, particular religious prescriptions.
This draws on /aizité as an ‘individualistic’ and as an ‘independent’
public ethic, and on the ‘laicization of religions’ argument adduced
in Sections 1.D, 1.G, and IL.A.

3. Mustim headscarves infringe on equality between pupils. Schools are non-
discriminatory and show respect to all pupils as individuals, regardless
of their private affiliations and beliefs. Headscarves infringe on
such difference-blind equality in two ways. First, they introduce
ostensible distinctions that should be irrelevant within the school:
between believers and non-believers, Muslims and non-Muslims,
‘good” Muslims and ‘bad” Muslims, and men and women. Second,
to tolerate headscarves would be to create an unjustified exemption
from a general requirement of religious restraint on the part of all
believers. It is not in itself unjust that a uniform law (a ban on
religious symbols) is more burdensome for some individuals than for
others. This draws on the ‘fairness’ argument articulated in Section
LE.

4. Muslim  headscarves undermine the civic mission of schools. The Muslim
demand for girls to be allowed to wear headscarves to school is often
accompanied by other requests (referred to in the Bayrou cireulaire
above) for exemptions from classes, such as physical education or
biology. This raises the worrying prospect of 4 la carte schooling,
whereby parents’ organizations and local and religious communities
seek to re-shape the universal curricullum to accommodate their
particular needs.®’ This argument against parental and community
involvement and 4 /a carte schooling is derived from the ‘civic schools’
argument adduced in Section IIL.A.

5. Mustim headscarves undermine the overall scheme of religious freedoms. By
wearing headscarves in the public square, Muslim pupils infringe
on the liberty of conscience of others. Given compulsory attendance
requirements and the mixed intake of schools, it is crucially important
that children, at an age when they are particularly vulnerable, not
be exposed to the ostentatious religious behaviour of others, lest
their freedom of conscience be infringed.®* Therefore, restrictions
on the exercise of religious rights in the public sphere help secure
a system of equal religious rights for all. In this sense, the ban on
headscarves can be seen as a ‘universal non-monetary tax imposed
on Muslims for the maintenance of the secular state’.®> This sums up
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the principle of /aicité, which makes the protection of equal religious
rights conditional on the maintenance of a neutral public sphere. It
draws on a combination of the general separation doctrine and the
‘religious restraint’ argument in Sections I and I1.B above.

Thus, to sum up, official republicans believe that the ban on Muslim
headscarves in schools helps further five central values of the secular
philosophy of /aiwité: the preservation of a shared, non-sectarian public
sphere; the distinction between the private and the public identities
of individuals; equality before the law and non-discrimination; universal
civic education in common schools; and the guarantee of equal religious
rights for all. The ban can therefore be said to be compatible with one
interpretation of the secular core of liberalism. Or so, at least, official
republicans argue. The next chapter presents a range of objections to
their line of argument.



CHAPTER 3

Tolerant Secularism and the
Critique of Republican Neutrality

The French official republican interpretation of the secular core of
liberalism, which was elucidated in the previous chapter, significantly
differs from the American conception of the separation doctrine. In the
constitutional tradition of the United States, freedom of conscience is
seen as paramount: strong reasons are required to justify the imposition
by the state of burdens on the exercise of religious rights. In France,
by contrast, the protection of the secular public sphere is paramount,
because of the greater historical threat posed by the Catholic Church
to liberal democracy. Today, however, critics of official /iité question
whether traditional French secularism provides adequate protection for
religious freedom, in a new context where religious groups can act as
pillars of, rather than threats to, the democratic settlement. It is their
argument—the /aiwité omverte or tolerant secularism argument—that I
present and reconstruct in this chapter. Two versions of the critique of
the secular argument for the ban on hijab in schools can be identified.
The first challenges the official republican interpretation of /aiwité as a
doctrine of conscience: it endorses the broad aims of /aizité but argues that
they are compatible with the wearing of religious signs by pupils (I).
The second is sceptical of /aitité as a separation doctrine. It notes that
in practice the French public sphere falls short of the secular ideal
of separation (II) and from this fact of non-neutrality of the public
sphere it deduces a norm of even-handed recognition of all religious
groups—including Muslims—by the state (III). Once the ideal of strict
separation between religion and politics is abandoned, the rationale for
the ban on religious signs in schools collapses. As one commentator
concisely put it, “The ban on headscarves makes no sense at a time when
religion massively returns to the public sphere, as a moral reference, as
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a locus of consultation or decision for the great issues that divide
society.”!

The Compatibility of Headscarves with Laicité

According to the first line of argument, advocates of the ban on Muslim
headscarves in schools endorse too stringent an interpretation of /aicité
as a doctrine of conscience. They interpret the neutrality of the public
sphere to require such an expansive construal of the public identity of
citizenship that they jeopardize the very values that /azicité is intended
to protect, namely, religious liberty, civic inclusion, and fair treatment.
This section argues that allowing Muslim pupils to wear headscarves to
schools is compatible with the constitutional principle of /aicité, suitably
interpreted.

Religious Liberty

Official republicans present /zicité more as a limit to, than as a guarantee
of, religious freedom. Yet this is to misunderstand the original point and
subsequent interpretations of the separation doctrine. The institutional
separation of state and church aimed not only to secure the autonomy
of the public sphere from religious interference, but also to ensure
the freedom of religions from state control. While it is true that in
the eatly years of the establishment of the republican order, the anti-
clerical republican state struggled to impose a secular, autonomous
political order on a reluctant church, by 1945 the ‘conflict between
the two Frances’ was appeased and the republican order secured. By
then, it was clear to most that /iité primarily meant ‘respect [by the
republic] of all faiths’, as solemnly proclaimed in Article 1 of the 1958
Constitution. Most legal theorists, following the interpretation proposed
by constitutional lawyer Jean Rivero in a seminal article written in 1949,
insist that religious freedom is the fundamental value protected by /aiité,
and separation between church and state is merely the institutional
mechanism designed to secure it.> Not only is religious liberty in
general granted prominent constitutional value, but it is also firmly
protected through an array of judicial decisions against discrimination
on religious grounds. In sum, the protection of religious liberty in
French law is fully guaranteed by the constitutional value of /zicité, with
no need for supplementary principles (such as that of toleration, for
example).’?
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Laicité thus understood has found additional support in international
law, which—to the dismay of official republicans—gives prominent
place to religious freedom and ignores that of /aiité as such.* France’s
Conseil d’Fitat, declaring in 1989 that Muslim headscarves were not
in themselves incompatible with /sizité, made copious reference to
international law, notably the European Convention for the Protection
of Human Rights and Fundamental Freedoms (Article 9 in particular),
the International Convenant on Civil and Political Rights (Article 18 in
particular), and the Convention against Discrimination in Education.’
The right to express one’s religious convictions, including in the public
sphere, is increasingly construed as a basic human right which all states
must respect. When Dalil Boubakeur, the reczeur of the Paris Mosque,
declares that ‘If a girl asks to have her hair covered, I believe it is
her most basic right’, he is framing a religious practice in terms of a
basic individual right, thus appealing both to the ‘libertarian’ and ‘indi-
vidualistic’ principle of /aicité derived from the 1789 Declaration of the
Rights of Man, and to the universal rights regime which should override
more particularistic, local traditions such as that of the neutrality of
state schools in France.® The strict distinction established by official
republicans between the private sphere of religious expression and the
public sphere of religious restraint is also challenged by the recognition,
in international and domestic law, of the social, collective, and therefore
unavoidably public dimension of the exercise of religious freedoms.”

Given the special constitutional protection afforded to religious
freedom, any infringement of the right of individuals to manifest their
religious beliefs publicly would require a strong justification. Religious
freedoms, classically, can be limited only if their exercise infringes
the rights and liberties of others or pose a threat to public order.®
Two points can be made here. First, it is implausible to assert that
the wearing of hijab in schools is in itself an act of proselytism and
propaganda likely to infringe on the religious freedom of other children
or threaten the school’s order. The Conseil d’Ftat, repudiating the
official republican position outlined in Chapter 2, was clear on this
point. In law, religious signs should not be presumed to have any
intrinsic meaning above and beyond that of symbolizing the faith of
their bearer, unless—and this was an important qualification—they
are accompanied by actions which perturb the normal functioning
of the school.” Thus, of the 49 cases of school regulations banning
headscarves brought to the attention of the Conseil d’Ftat between
1992 and 1999, the great majority (41) were annulled on the grounds
that they established too absolute a prohibition.!"” The Conseil pointed
out that the headmasters had too readily endorsed the official republican
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position that any external manifestation of religious belief was in itself
likely to perturb schoolchildren. Yet, in a democratic society, it is
important ‘not to sacrifice the freedom of those who believe to the
fear of offending those who do not believe’, to borrow the expression
of Rivero in his 1949 comment on moves to ban Christian crosses
in schools.!! The Conseil d’Etat agreed to the ban on headscarves
only in the rare cases when veiled Muslim girls had actively engaged
in proselytizing or otherwise disruptive behaviour, or had refused to
comply with compulsory attendance requirements.

The law of 15 March 2004 regrettably overrides this well-established
and consistent—if difficult-to-apply—case law. It dispenses with the
distinction between the mere display of religious symbols and disruptive
behaviour threatening the good order of the school, and substitutes ‘a
principle of prohibition’ for a ‘principle of regulated freedom”.!? The law
forbids ‘the wearing of signs or dress through which pupils ostensibly
manifest allegiance to a religion’, singling out Muslim headscarves,
Jewish yarmulkes and large Christian crosses, in the name of the
religious neutrality of state schools. There is (at the time of writing) a
question mark over the compatibility of such a ban with the European
Convention on Human Rights. Official republicans point to a number
of decisions by the European Court of Human Rights which have
recognized that states such as Turkey, which is the only other /igne state
in Europe, may have a legitimate interest in preserving a secular public
sphere and prohibiting religious (Muslim) dress in public institutions.
French official republicans hope that European judges will similarly be
persuaded that the paramount value of the religious neutrality of French
schools can justifiably limit pupils’ religious rights.'?

The second question to consider, therefore, is whether the neutrality
of state schools self requires that pupils exercise restraint in the
expression of their religious beliefs. Here again, the Conseil d’Etat
explicitly criticized the official republican position, arguing in its 1989
avis that schoolchildren have ‘the freedom to express and manifest their
religious beliefs within educational institutions’.!* It drew not only on
the Convention against Discrimination in Education and other relevant
international covenants but also on recent domestic legislation, such
as the Jospin educational law of 10 July 1989, which notably gave
pupils new rights of information, expression, and rights of association
within schools. To some extent (as we shall see below), this was a
new departure in official educational philosophy, but it also provided
an interpretation of /aicit¢ fully consistent with the intentions of the
republican founders such as Jules Ferry. For neutrality in schools, from
the start, was meant to apply to teachers, the content of teaching,
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and school buildings, not to pupils themselves. As the Haut Conseil a
I'Intégration put it in its 2001 report on ‘Islam in the Republic’, teachers
and pupils are in a ‘radically different position’ vis-a-vis /zicité in schools:
the former have a duty to guarantee the neutrality of the public service
they provide, so that the latter can benefit from such guarantee, as it is
there precisely to protect their own freedom of conscience.!® Official
republicans, therefore, are mistaken to extend the ‘devoir de réserve’ from
teachers to pupils: while it is true that pupils must refrain from acting
in such a way that the expression of their beliefs has divisive, obtrusive,
or proselytizing effects on the school community, they should not
be prevented from displaying mere signs of religious allegiance. Ferry
himself had insisted that schools must be /zigue precisely so as not
to ‘disturb the fragile and sacred conscience of children’'® (he had, for
example, insisted that all schools be allowed a weekly day off for parents
to provide religious instruction to their children).

Critics conclude that it is wrong, therefore, to assimilate schools
to fully public spaces in which individuals should act primarily from
their shared identity as citizens, on the basis of public, secular reasons:
children are not (yet) citizens, and nor are they agents of the state.
Schools provide a neutral, non-discriminatory public space which is
inclusive of all children regardless of their particular allegiances, and
they should scrupulously avoid discriminating against pupils on religious
grounds. This, after all, is the civic mission of schools.

Civic Inclusion

For Muslim pupils, the penalty for refusing to remove the hijab is
nothing less than exclusion from the school. Advocates of the ban
conveniently overlook the fact that it has the effect of denying children
the very education that the republic placed at the heart of its civic
mission.!” When (primary) education was made free and compulsory
in the 1880s, it was intended to be inclusive of all children, ‘with no
distinction made on the basis of religion or opinion’. As Education
Minister Lionel Jospin reminded critics in 1989, ‘schools are there to
welcome, not to exclude, children’.'® It is indeed no small paradox,
given the centrality of the right to education and the strongly universalist
ethos of common schooling shared by official republicans, that they
should hardly pause to consider the damaging consequences of a ban
on headscarves. If the point of compulsory common schooling is to
inculcate all children with the public norms of citizenship, it is difficult
to see how expelling some children from state schools will in any way
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turther the goal of civic inclusion. Nor is this all. The consequences
of the ban for Muslim pupils—critics point out—are all the more
profound because there are only a handful of Muslim private schools
in France."” So, contrary to Catholic or Jewish families who can opt
for forms of private schooling that better accommodate their religious
commitments, Muslims have (as yet) little alternative to state schooling.
Many official republicans feel uncomfortable with the very existence of
private religious schools in the first place. Yet the fear that the ban
on headscarves might precipitate the emergence of separate Muslim
schools displaying only tenuous allegiance to the principles of /laicité
has not proved disturbing enough to unsettle them. The Stasi Report
bizarrely notes, with relief, that the law will not necessarily make matters
worse as some Muslim families already send their children to Catholic
schools,?” which are known to be more tolerant of the expression of
religious beliefs (and because of their ‘special character’, are exempted
from the 2004 law). The majority of expelled Muslim girls, however,
have tended to resort to distance-learning schemes validated by the
Ministry for National Education. Official republicans have failed to
explain how either alternative (private schooling or distance learning)
is ultimately preferable to keeping veiled Muslim gitls in state schools,
where they can be integrated within the ‘community of citizens’.! The
implicit assumption, of course, is that most pupils will accept removing
their headscarves, and endorse the identity of undifferentiated citizen in
the public sphere.

But here, too, official republicans end up advocating a self-defeating
strategy, one that undermines rather than promotes the civic mission
they attribute to state schools. If schools are to be genuine microcosms
of republican society, they must foster the virtues of toleration and
mutual respect that citizens are expected to demonstrate in their
interaction with one another. And they can only do this if children are
truly exposed to a diversity of lifestyles and beliefs, instead of having
their private identities subsumed under a homogenous public identity.
The problem is that the official republican conception of civic education
takes too easy a route towards civic inclusion. As Meira Levinson has
felicitously put it, ‘the French model shifts the brunt of liberal education
from teaching toleration of private others to inculcating mutual respect
for public similars”®* In a useful (if necessarily schematic) comparison,
she notes that, in contrast to the English divided, ‘privatized” model of
public schooling which primarily responds to parental and communal
preferences, and in contrast to the American unstable reconciliation
of identity politics and common public schooling through the equal
accommodation of differences within a pluralist national sphere, the
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French republican conception seeks to achieve neutrality through the
equal exclusion of differences. This, she rightly notes, frees up the
public space of the school, and the public identity of the individual,
to be shaped in the service of citizenship more fully than either the
American or the English model allow, while preserving in liberal fashion
the integtity of private identities.*> Yet French republicanism makes the
achievement of these two objectives of political liberalism conditional
on the complete public invisibility of private differences. This is a high
price to pay for children forced to leave behind their religious beliefs
when they cross the gates of the schools: the demands of citizenship
seem unreasonably stringent. In addition, and more to the point here, it
is unclear how the public virtue of restraint and avoidance will translate
into a private virtue of toleration and mutual respect. In schools,
children are implicitly asked to treat Muslim girls with equal respect
despite their being Muslim, as it were; whether they will be capable, upon
leaving the school, to show respect to Muslim gitls as Muslims is open
to question. Banning difference in the public sphere might make respect
for difference in the private sphere more hazardous: it is undeniable that
the highly publicized hijab controversies have reinforced suspicion—
and sometimes stigmatization—of Muslim women wearing the scarf
outside the public sphere. The ban on the expression of religious
identities in schools, therefore, might unwittingly foster discriminatory
attitudes towards them outside schools. Despite official republican
claims to the contrary, fostering a strong public identity is an unreliable
shortcut to the goal of fostering mutual respect between citizens: a more
tortuous, but ultimately more reliable, route would involve teaching
toleration through actual confrontation with private differences.

Fairness

Finally, the official republican account can be challenged on the ground
that the ban on headscarves in schools is not fair to Muslims, and falls
short of the /aigue aim to treat all citizens with equal respect. Two claims
can be made. First, the prohibition on religious signs in schools is not
a generally applicable rule mandated by the legal regime of /zicité but an
ad hoc discriminatory measure against Muslim symbols; second, even
when the ban takes the form of a general law universally applicable to
all signs (as the 2004 March law does), it is still unfair as it constitutes
a form of indirect discrimination against Muslims.

Let me start with the first point. When the first headscarf affair
erupted in 1989, there was no legal rule against the wearing by pupils
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of religious signs in schools. At least since 1945, no significant legal
case had been brought to the attention of the courts, and necklaces
with Christian crosses were (one can presume) widely tolerated in
state schools. In 1989, it became clear that the ‘problem’ with Muslim
headscarves was not merely that they were a religious symbol, but
that they were a particularly zisible one. The Conseil d’Etat, which
in its carefully crafted avis drew a distinction between the permissible
display of religious belief and disruptive actions or attitudes, ambigu-
ously interpreted the ostentations wearing of headscarves as a possible
instance of the latter (making references to a 1937 circulaire prohibiting
proselytism and propaganda in schools). This opened the way to the
rather less subtle distinction established by Education Minister Francois
Bayrou in a 1994 circulaire, which banned ostentatious religious signs
in schools, making it clear that Muslim headscarves but not Jewish
yarmulkes nor Christian crosses fell into that category. This measure
was nullified by the Conseil d’Ftat on the grounds that it established
too absolute a prohibition. Yet until 2004 it was left to headmasters
to apply the Conseil d’Ftat regulations by deciding whether particular
instances of headscarves-wearing were ‘ostentatious’ or not. Leaving
aside the often intractable difficulties involved in this potentially highly
arbitrary decision, it is obvious that the criterion of ‘ostentation’ was
designed specifically to target Muslim signs, and that it relied on a
highly contestable notion of unacceptable visibility in the public sphere.
Few official republicans paused to consider whether it is legitimate for
a neutral, /aigue state to discriminate between discrete and ostentatious
social practices, given that such judgements are inevitably made against
the backdrop of specific, non-neutral, cultural contexts. A Muslim hijab
is ‘ostentatious’ in Paris in a way in which it is not in Casablanca
where, by contrast, smaller Christian crosses are likely to stand out. The
suspicion of ‘ostentation’, ‘proselytism’, or ‘propaganda’ often relied
on no more than an impression of visual aggression by the outward
expression of an unfamiliar and foreign religion. Yet as J. S. Mill
eloquently put it, in a liberal society, the law should never act upon
mere social dislike or disgust vis-a-vis a minority practice.** It is no small
irony, of course, that a religious sign—the headscarf—that is intended
to symbolize the modesty and discretion of Muslim women should be
considered in France as sign of public assertion and aggressiveness. All
in all, those rules unfairly single out the practices of some minorities,
and by defining the signs that minorities are allowed to wear in public,
indulge in precisely the kind of ‘politics of identity’ that /sicité claims to
eschew.” A public sphere which in effect prescribes norms of social
invisibility to members of religious minorities is not neutral. The 1990s
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rulings against headscarves, therefore, openly infringe the egalitarian
norm of /laicité.

The law voted in March 2004 prima facie rectifies this blatant inequal-
ity of treatment between Muslims and members of other religious
groups, in so far as it prohibits the wearing of ‘ostensibly religious’
signs, of which Muslim headscarves are just an instance, in the name
of the neutrality of the public sphere.® So we have a general, universal
rule, which applies equally to all, and which is justified by appeal to a
legitimate common interest in the maintenance of a secular public space.
However, while it is true that the law does not directly discriminate
against Muslims, it might constitute a case of indirect discrimination.
According to the conception of equality spelt out by the European
Court of Justice, discrimination can occur either directly, when similar
situations are (wrongly) treated differently, or indirectly, when different
situations are (wrongly) treated identically.’” More specifically, indirect
discrimination on ethnic or religious grounds occurs when a uniform
rule imposes a disproportionate burden on some individuals by unfairly
preventing them from complying with obligations that arise from their
ethnic or religious membership. Thus, for example, in English law, a
claim of indirect discrimination on ethnic grounds is required to show
that the proportion of members of a given group who can comply with
the regulation is ‘considerably smaller’ than the proportion of other
individuals not of that group who can comply with it.?® The concept
of equality endorsed by French law is incapable of dealing with such
indirect discrimination. This is because it postulates that no unfair dis-
crimination can (ex hypothesi) occur when individuals (even when situated
differently) are treated identically.?’ Thus, a legal decision of 1996 con-
firmed that a municipal regulation specifying that ‘no particular food or
diet will be served’ in schools was not in breach of republican equality,
and did not indirectly discriminate against those religious believers with
specific dietary requirements, such as Muslims or Jews.”” Furthermore,
in France, while religious freedom and religious non-discrimination are
constitutionally guaranteed, their exercise is subject to /esser protection
in the public sphere: /aiité postulates that religious expression in the
public sphere be subjected to prima facie disapprobation. Interestingly,
this means that if headscarves are presented not as a sign of religious
piety but as traditional, ethnic dress, or as a fashion item, they do not
infringe on the /icité of the public sphere and, given the lack of school
uniform requirements in French schools (in contrast to England), they
cannot be prohibited. Some Muslim groups have thus sought to ‘re-
brand’ headscarves as fashion items, and some pupils have come to
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school wearing what is called a bandana, a strip of scarf across the head
that leaves hair visible and a popular adolescent fashion accessory. In
response, the governmental creulaire of 18 May 2004, which specifies
the conditions of application of the March law, allows headmasters
to prohibit the wearing of ‘signs [that are] ostensible in intent’ (par
destination). This power granted to headmasters subjectively to assess the
individual motives of headscarves-wearers, regardless of their expressed
intentions or their actual behaviour, opens the door to arbitrary and
potentially discriminatory decisions. As one legal commentator recently
put it, ‘between a blond-haired pupil wearing a bandana on her head
and a Maghrebi [benr| pupil wearing the same bandana, it is easy, too
easy, to see which of the two will catch the attention of the [school]
administration”.?! This provision therefore opens the way to forms of
ethnic or racial discrimination.

Nor is the apparently more general, neutral prohibition on ‘objec-
tively’ (par nature) religious signs immune from discriminatory effects,
albeit of a more indirect kind. If, as some Muslims claim, the hijab is
a religious obligation, and not merely a symbolic and perfunctory sign
of allegiance to a religion, then the cost of obeying the law for pious
pupils might be deemed unreasonably high, and an infringement on
their religious liberty. No such dilemma, it can be argued, arises for
Christians asked to remove ‘crosses of manifestly excessive size’, as the
displaying of the latter is no religious obligation (nor is it a Christian
tradition to exhibit ‘large’ crosses, which reinforces the impression of
absurdly ad hoc legislation). Jewish yarmulkes are arguably in a similar
position to headscarves but, again, the existence of private Jewish
schools makes it easier for Jews to lessen the costs of exclusion from
state schools. A charge of indirect discrimination,® therefore, could
be levelled against the law, on the grounds that Muslim schoolgirls
are unfairly deprived both of their right to education® and of their
right of religious exercise.’* The European Court of Human Rights
might consider that, even if the aim pursued through the prohibition
of religious signs—the maintenance of a secular public sphere—is a
legitimate one, it cannot pursued in a discriminatory way.>

Critics, therefore, challenge the official republican account of the
laigne doctrine of conscience, and argue that given /zizité’s fundamental
commitment to religious freedom, civic inclusion and fairness, it should
accommodate the wearing of religious signs in state schools. Some
critics, however, have gone further, and have also challenged the validity
of the ideal of /aizité as a separation doctrine. We saw in Chapter 2
that official republicans justify the ban on headscarves in schools



06  Tolerant Secularism and the Critique of Republican Nentrality

through appeal to principles of state neutrality and separation between
state and religion. Yet if, as critics argue, the latter are only partially
applied in France, and are in any case normatively flawed, then the
request that Muslims abide by them becomes difficult to justify. The
‘universal non-monetary tax for the maintenance of a secular state’ that
the ban is supposed to represent is no more than an ad hoc, arbitrary
measure which, to use the language of game theory, requires Muslims
to cooperate when in practice others defect. Or, to put it differently, it
is unfair to ask Muslims to contribute to the maintenance of an ideal
secular state if the latter is no more than a myth.

Laicité zn Practice: The Myth of Separation

There are two chief problems with the official republican account of
the separation doctrine. The first is that it is a normativist account,
in the sense that it pays little attention to its actualization in con-
crete institutions and practices.® Official French republicans implicitly
assume that the ideals of /ziwité are already embodied in institutions
and practices, and thus make little room for the critical confrontation
of the chasm between the strict ideal of separation and the messy
reality of actual state—church relationships in France. The ideology of
laitité-as-separation functions simultaneously as a descriptive and as a
normative category; as descriptive category, it is flawed because it only
selects from reality those aspects which fit its normative tenets; as
normative category, it is impotent because it cannot act as a criticism of
actual practices. Second, the official republican account is anachronistic.
Its habitual, almost incantatory, references to a heroic, rather idealized,
picture of the achievements of the /igue founders of the Third Republic
tends to obscure both the reality of the past (that the separation between
church and state was far less complete, and far more pragmatic, than
official historiography assumes) and the reality of the present (that
relationships between state and religions have substantially altered over
the last century). In all these different ways, the separation doctrine
has become an official republican myth. Thus, critics point out that
a fully secular public sphere was never historically achieved in France
(1) and that recent developments have further facilitated a rapprochement
between public and private spheres, and between state and religion,
notably in schools (2). Instead of strict separation, what has been
emerging in France is ‘tolerant’ separation, or ‘open secularism’ (laicité
onverte).>’
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A Historically Incomplete Separation

One chief inspirer of /aitité ouverte has been Jean Baubérot, the holder
of the Chair in the Sociology of Religions at the Paris Fcole Pratique
des Hautes Ftudes. Much of his historical work has sought to debunk
the official republican historiography of /aizité. In his account, France
underwent a gradual process of secularization, of which the 1905 law
was only one contingent ‘threshold’ and not, as official republicans
portray it, the nec plus ultra of enlightened secular rationality. The first
‘threshold’, that of the 1801 Concordat, had already achieved significant
recognition of religious pluralism and of the autonomy of the state from
religious interference. Further, Bauberot thinks it is inaccurate to present
laizité as the forcible imposition of a secular order by republicans onto
a recalcitrant church. Instead, he writes of a series of ‘/aigue pacts’, in
which pragmatic compromises were reached between republican rulers
and religious institutions. Lastly, he insists that the Separation Law
embodied a ‘tolerant separation’, that promoted by socialist leaders Jean
Jaures and Aristide Briand (who were keen to appease religious conflict,
which they saw as a distraction from social problems), instead of the
more militant anticlerical proposals of Emile Combes and Ferdinand
Buisson.?® The upshot of this revised account is that the French pattern
of secularization is not as unique as official republicans claim; the sep-
aration between church and state was a contingent and not a necessary
outcome; and it took more moderate forms than is often claimed.
Thus, the exceptionality of the French experience is relativized: French-
style institutional separation is not a pure form of secularism of which
other countries only offer pale imitations. Instead, it is more useful to
identify a general pattern of Western secularism (the non-confessional
nature of the state, recognition of religious freedom, and so forth) and
to see French /aicité as one parochial version of it. Specific national
experiences—the impact of the radical Enlightenment, strong Catholic
hostility towards the principles of the 1789 Revolution, the strength
of the state tradition, and the pronounced distrust towards the public
role of intermediary groups—account for the historical association of
French secularism with the strict exclusion of religions from the public
sphere.”” Now that these conflictual ideological legacies have lost their
raison d’€tre, it is time for official republicans to take a more objective,
less-biased look at the actual legal and administrative powers historically
granted to religions by the French, instead of focusing on the formal
structure of church—state relationships and the separation doctrine.*’
The first thing they should take note of is that the French state has
not refrained from subsidizing religions, directly or indirectly.*' Tt is
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in this area that the gap between ‘legal /uicité® and ‘imagined /aivite’*?

is most pronounced. Some exceptions to the neutrality-as-abstention
principle have already been referred to: they concern state provision of
chaplaincies in closed institutions (to guarantee the actual exercise of
religious rights to prisoners, soldiers, etc.) and the public maintenance
of—some—religious buildings (which may be justified through a con-
cern for the preservation of the national heritage). In addition, religious
associations, when they are recognized as promoting a ‘public interest’,
benefit from a generous system of tax breaks on donations (laws of
1959 and 1987) which closely aligns them with the status of charities
in other countries. Religious associations can also obtain public support
for their charitable, educational, social—though not their religious—
activities. Some legal commentators go as far as comparing the French
situation to that of Britain and the Netherlands, where public support
for religion is mostly indirect,* or even to an ‘implicit system of recog-
nised cults'** closer to the German system. It has even been suggested
that, regardless of the formal differences between systems of church—
state separation, concordatarian arrangements, and national churches, a
fairly distinctive and homogeneous ‘Western European model of church
and state relations’ could be discerned, whereby basic religious freedoms
are available to all, but state support is greater for those rehg10us groups
that share the principles and values upheld by the majority.*

It would seem that formally secular and separationist France bears
this out. Most strikingly, for example, the French Republic subsidizes
private (mostly Catholic) schools (up to 10 per cent of their budget).
While historically the /zigue Left had rallied to the slogan ‘state funds
for state schools, private funds for private schools’, Catholics retorted
that respect for freedom of religion and for freedom of teaching
(liberté d'enseignement) required that the state step in to ensure that such
freedoms were effectively realized. The Debré Law of 1959 made public
funding conditional on private schools entering into a ‘contract of
association’ with the state, which compelled them, inter alia, to follow
the national curriculum and welcome all children regardless of their
religious background. While, as a result, little remains of the ‘special
character’ of private schools, which about 17 per cent of French
schoolchildren attend, this uneasy compromise sheds doubts over the
republican claim that only common schooling in state-run, fully secular
schools can adequately fulfil the civic purposes of education. The
anomalous situation of state-funded private schools in /aigue France
remains bizarrely under-theorized in official republican writings. Even
more damaging to the official republican case, given its commitment
to legal uniformity, is the exceptional status of religious groups in
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Alsace-Moselle. Those regions became French again in 1918 but were
not subjected to the legal regime of /laiité: as a result, ministers are
paid by the state, religious teaching (Catholic, Protestant, and Jewish) is
offered in schools, and Catholic bishops are appointed by the President
of the Republic (the only head of state in the world to do s0).*® The
Stasi Report—the most recent, comprehensive statement of the official
republican view of /uititi—saw no need to introduce any but cosmetic
alterations to this historical anomaly.*’

Yet the entanglement of the French public sphere with religions is
not merely an exotic phenomenon relegated to the outer fringes of the
national territory. French public life is still permeated, in more or less
direct ways, by Catholic culture, as testified by national holidays which
include such specifically Catholic dates as All Saints’ or Assumption
Day. The diffuse hegemony of Catholic culture—an estimated 65 per
cent of the French population still refer to themselves as culturally
Catholic—means that few eyebrows were raised when the official burial
ceremony for Socialist President Frangois Mitterrand took place at
the Notre Dame Cathedral in Paris, or when the republic celebrated
in great pomp the anniversary of the baptism of the first medieval
Christian King, Clovis. Nor is this all. It is often noted that republican
laicit¢é modelled itself on the organizational and ideological structures
of the Catholic Church. As if through mimetic assertion, republicans
set up an alternative comprehensive system of values and institutions,
which shared the centralization, hierarchy, and dogmatism of their
Catholic adversary. No wonder republicans often unconsciously use
religious language to refer to the ‘sacred’ mission of state schools,
‘sanctuaries’ where children become enlightened through the selfless
devotion of teachers, the ‘priests’ of the /laigne ‘faith’. As Baubérot
states in a trenchant criticism of the official republicans’ dogmatic view
of schools: ‘as the unique and obligatory path towards the universal, the
school becomes the mediating institution which dispenses knowledge-
as-salvation and, alone, fights off the hellish demons present everywhere
in society. Their school is a counter-church. But it is a church that is
typically Catholic (word which precisely signifies “universal”).’*® The
rhetoric of the school as a ‘sanctuary’—a sacred space that can be
entered only with awe and restraint, and often bareheaded—also echoes
religious imagery. It is as though, historically, the material and symbolic
power of the Catholic Church was such that republicans had to establish
a counter-society able to replicate the level of affective mobilization pre-
viously achieved by the Catholic Zeitgeist.* Commentators have astutely
referred to ‘Catho-/aizité’, or to ‘Catholicism without Christianity’ as the
official doctrine of the French Republic.’’ The legal order of /aivité
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was chiefly elaborated in relation to the Catholic Church.”! Hence, for
example, its bias towards tightly structured, centralized religious groups,
and its inability coherently to deal with the claims of new religious
movements. Danicle Hervieu-Léger has convincingly demonstrated that
the French antipathy towards new religious movements and cults (seczes)
partly derives from this narrow conception of religious pluralism, whose
recognition stops at the borders of traditional religions, and notably
those which, like Catholicism, exhibits a clear hierarchical structure
and clergy.>? The religious representatives of the traditional ‘recognized
cults” have, even after 1905, remained the ‘privileged intetlocutors of
public authorities’.>

As we shall see, the de facto non-neutrality of the French public
sphere considerably weakens the official republican claim that the
regime of /laicité treats Muslims fairly. Meanwhile, it is worth pointing
out that, historically, Islam, as the dominant religion in colonial terri-
tories such as Algeria (which was officially a French département), was
always granted special—discriminatory—treatment.>* The 1905 Sepa-
ration Law was not applied in Algeria. Colonial authorities sought to
exercise tight control over Islam, and despite repeated requests, refused
Algerian Muslims the benefits of the Separation Law. Note too that one
condition of access to French citizenship for Algerians was that they
give up their ‘personal status’ (under which they were subject to Islamic
family law)—a unfortunate signal that allegiance to Islam and French
citizenship were incompatible.”® The official republican assumption of
the ‘citizenship deficit’ of Muslims seems, therefore, to have long-
standing, if unconscious, colonial roots.”® Nor did the republic, for
all its commitment to /aitité, wholeheartedly foster the ‘/aicization” and
‘nationalization’ of the mainland Muslim community. The tortuous
history of the Great Mosque of Paris (funded by the state through
an exceptional 1920 law suspending the provisions of the 1905 law, and
later controlled by the Moroccan and then the Algerian governments)
is ample testimony of the competition between the French and foreign
states for the control of the Muslims of France. This made difficult
the emergence of an independently organized ‘French Islam’, subject
to the same legal regime as other religious groups. In sum, there was,
from the start, a ‘Muslim exception to /icité’,>’ which did not, contrary
to official republican claims, exclusively stem from Muslims’ presumed
inability to adapt to the secular order.

Careful examination of the historical regime of /laicité therefore,
reveals a mass of anomalies, exceptions, and compromises which
sit awkwardly with the descriptive-cum-normative separation doctrine
expounded by official republicans.
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The Transformations of the Public Sphere

Since 1945, the ideological foundations of /aitité have been further
undermined by a multifaceted movement of profound redefinition of
the relationship between public and private spheres. As Rivero pointed
out, /aitité was elaborated in a society characterized by the coexistence
of and separation between a centralized but hardly interventionist state
and a fairly autonomous civil society.”® By the mid-twentieth century,
increased public regulation of social and economic life, coupled with
greater involvement of social groups in the design and implementation
of public policy, blurred well-established boundaries between public and
private spheres. By the 1980s, it became clear to many that the state
could no longer claim to be the zustitutenr of social life; it had become
a more modest régulatenr.” The official ideology of /aicité, which was
originally conceived as an ‘anti-theology’ asserting the autonomy of the
political state against the social power of Catholicism, lost much of
its raison d’étre and motivational appeal as its traditional adversary, the
Catholic Church, crumbled.®” Church authorities publicly accepted /aiité
and the republican order, and had to contend with accelerating secu-
larization and the ‘de-regulation’ of religious life, as evidenced by the
proliferation of new religious movements. The internal transformation
of religions and the pluralization and fragmentation of the religious
landscape were accompanied by new claims for the public recognition
of religions as valid forms of both of personal identity and social bond.
The ‘conflict between the two Frances’ was over, it was held, and
laicité 'had entered into a new phase, where religions were no longer
excluded from the public sphere but, rather, recognized as legitimate
partners in collective discussion and decision-making.®! Religions have
been increasingly recognized as having a ‘social’ and ‘cultural’ role, and
have to that effect been supported by state institutions, in breach of
the strict separation doctrine.®?

Not surprisingly, education has not been immune from the broad
shift in the boundaries between public and private sphere. When
official republicans defend the ban on hijab as a way to preserve
the integrity of the ‘detached school’, they conjure up an unrealistic
and anachronistic picture of the school as an egalitarian ‘counter-
society’, a kind of sanctuary wholly insulated from civil society. Yet,
even during the heyday of the Third Republic, /zigune schools were
less meritocratic and egalitarian, and more tolerant of family cultural
and religious identities, than republican mythology implies.®> More
significantly, since the generalization of mass education in the 1960s,
the whole republican model of education has been shaken to its core.
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Critical sociologists pointed out that seemingly democratic schooling
reinforced rather than undermined existing social hierarchies.** Post-
1968 libertarians stressed that its centralized, uniform, and disciplinary
organization was oppressive both of the personality of children and of
their cultural identities. Individuals have rightly become suspicious of
the arrogant, rationalist, and scientist domination exercised by official
republican educational experts.®> More recently, the rise of ‘educational
consumerism’ on the part of (middle-class) parents has accentuated the
chasm between the official doctrine of common schooling and wide-
spread practices of strategic uses of increasingly diversified resources
in an educational ‘black market’.® Schools are being urged to open
up to the values of the family and the marketplace and, inevitably,
to be more tolerant of the expression of religious identities. They no
longer transform society, but are transformed by it.®” In this changed
context, with the secular character of schools no longer seen as a
bulwark against the forces of illiberal conservatism, the /aigue fear of
the ‘intrusion of religions’ into schools seems wholly misplaced. In
an increasingly secularized society, the differences between a (formally)
religious education in a private school and a secular education in a state
school have become immaterial: in practice, both public and private
schools compete to meet parental demands of educational performance
and responsiveness. Among those demands is that for greater tolerance
of children’s cultural and religious identities: far from a reassertion of
clerical control over the nation’s youth, such demands must be related
to the extension of a number of citizenship rights (information, rights
of association, and expression) to schoolchildren and to the grow-
ing de-institutionalization and individualization of religious claims and
practices. Education specialists have even worried about the profound
ignorance on the part of French children of the religious dimension
of their society’s historical heritage and, significantly, recent proposals
have been made to introduce basic exposure to the main world religions
into the national curriculum.®® Thus, it is time (for critics of official
laicité) to substitute a ‘/aicité of intelligence’ for the traditional ‘/aivité
of indifference’, in Régis Debray’s felicitous words. As /aicité onverte
advocate and legal adviser to the government, Kessler states, ‘schools
are laique, not because they forbid the expression of different faiths
but because they tolerate all of them.”® Official republicans, then,
cling to an ideal that has lost all credibility in contemporary society.
By interpreting the wearing of Muslim headscarves through the lenses
of late nineteenth-century anticlerical struggles, they are oblivious to
the profound changes that religion, the public sphere, and schools
have undergone over the last decades. Those changes invite a re-
conceptualization of the relationship between state and religion.
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From Fact to Norm: “Tolerant Secularism’

Advocates of /laicité onverte or ‘tolerant secularism’ argue that the pro-
found historical changes briefly charted in the previous paragraph mean
that the separation ideal defended by official republicans has lost its
normative appeal. The time has come for the French to develop a ‘new
paradigm’™ which takes seriously the ethical pluralism of contemporary
society, recognizes the contribution that religions can make to public
debate, and ensures fair treatment to minority religions such as Islam.
Laieité should not be about the strict separation between the state
and religion, but about the even-handed tolerance and recognition of
religious groups by the state.

Recognizing the Public Role of Religions

The transformations of the public sphere and of religion charted above
have momentous consequences for the normative critique of /aicite.
As we shall see in Chapter 6, the publicization of religious faith as
a valid expression of authentic personal identity raises deep questions
about the /aigne commitment to individual emancipation from traditional
allegiances; and, as we shall see in Chapter 9, the emergence of reli-
giously based identities as alternative forms of communal membership
deeply challenges the /aigue conception of national identity. This section
concentrates on the particular challenge such transformations pose
to laitité as a shared secular ethic. Advocates of laitité omverfe (tolerant
secularism), or ‘deliberative /aitité’>—grouped notably around the Ligue
de ’Enseignement’! and the liberal Catholic journal Esprit—have since
the mid-1980s sought to rethink the ethical foundations of /aizité.
In this, they were encouraged by the broad renewal of interest in
moral and political philosophy in academic circles.”” They make two
related claims. First, traditional /aité is ill-equipped to confront the
deepest ethical issues of the time. In its attempt to found a wholly
secular morality, either it merely replicated the Christian-influenced
‘good old morality of our fathers’—a set of vague precepts of civil
behaviour—or it became entangled with purely instrumentalist uses of
the grand nineteenth-century ideals of reason, science, and progress.
Today, in a world scientifically disenchanted and characterized by a
deep pluralism of conflicting worldviews, the /igue morality of the
founders of the Third Republic appears to be, at best, ineffective and,
at worst, bankrupt.”> It is, notably, unable to inform public debate
about such divisive and uncharted areas as bio-ethics. So contemporary
moral philosophers rightly begin their enquiries from the ‘fact of
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pluralism’—or, in Weberian terms, the ‘war of the gods’74—and from

the refusal to assert the superiority of any conception of the good life.
If common values are to be found in contemporary societies, they can
only be ascertained through the procedural, dialogical means of the
exercise of public reason.” In this conception of ‘deliberative /uicité’,’®
moral values should not be deduced monologically from a starting
point located in human reason, as in the ‘independent ethic’ logic
charted in Chapter 2, they should be elaborated dialogically through
the confrontation of conflicting but overlapping ethical perspectives.

The second claim made by advocates of /aicité onverte is that religious
groups can make valuable contributions to public debate and public
policy.”” Their commitment to a comprehensive view of the good life
is a useful antidote to the secularist bias towards instrumental rationality
and the damaging separation of social life into private and public
spheres. Furthermore, religious leaders are increasingly willing and able
to address both believers and non-believers on key issues of social
life in non-confessional fashion. They therefore can act as the moral
consciences of the nation and as ‘civic voices’ in an ongoing public
deliberation about the content and implications of the new /zigue ethos.
Some, like Jean Baubérot, have identified the latter as the ‘ecumenical
religion of human rights’—a ‘religion’ that even the Catholic Church
now professes to embrace, thus allowing the ‘non-clerical involvement
of Catholicism in the public sphere’.”® The ‘new /aigue pact’ called for by
Jean Baubérot and Jean-Paul Willaime breaks with /zicité as a ‘counter-
system’ opposed to religions to define it as ‘the regulating framework of
the pluralism of worldviews’.”” “Reasonable comprehensive doctrines’,
including religious ones, should be ‘recognized’ as legitimate participants
in ‘public reason’® Tellingly, the National Consultative Committee
on Ethics presented its own work as such an exercise in Rawls-
inspired public reason.®! The composition of this Committee—four
out of its 41 members come from prominent ‘spiritual families’—is
one striking instance of the growing (and unprecedented) legitimacy
of religious representatives in official republican institutions, and of the
state’s recognition of ‘the social utility of religions in moral reflection’.®?
Sociologist of religion Hervieu-Léger has advocated the creation of a
‘High Council of Laizité’> made up notably of religious representatives
and responsible for adjudicating ‘struggles over values’ arising from the
multifaceted claims made in the name of religion in the public sphere—
and she predictably cited, as one of those ‘struggles’, the conflict over
the permissibility of hijab in schools.®’ Religious groups, in sum, have
a growing role to play in the democratic redefinition of the norms of
laitite.
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In what sense, then, is /aicité ouverte still a regime of Jaivité? For its
advocates, it preserves the central insights of republican /aité, in its
commitment to respect for religious pluralism and religious freedoms,
to a shared (if overlapping) public ethic, and to the confessional
neutrality of the state. Yet such neutrality—which, it must be recalled,
embodies an ideal of equality—is achieved, not through strict separation
between state and religions but, rather, through inclusive and even-
handed treatment of all religions. As Charles Taylor puts it, ‘the goal is
a state which is even-handed between religious communities, equidistant
from them, as it were, rather than one where religious reasons play no
overt role.®* Given the unavoidably prominent influence of Christian
traditions in France, including in the public sphere, only a conception of
neutrality as even-handedness can guarantee fair treatment for Muslims.

Fair Treatment for Muslims

The historical non-neutrality of the French public sphere and the
de facto recognition of religious organizations by the Republic raise
serious doubts about the coherence of the official republican rejection
of a number of Muslim demands. In 1994, the Muslim Representative
Council (CORIF) adopted a ‘Charter of the Muslim Cult in France’
whose Article 31 dealt with ‘equality between religions’. It notably
requested state measures towards the building of mosques, the appoint-
ment of Muslim ‘chaplains’ [auminiers| in schools, the army, hospitals
and prisons, ‘Muslim areas’ in cemeteries, and private schools under
contract of association with the state. Official republicans, in their
eagerness to discount many Muslim requests as moves towards the
unacceptable publicization of religion, and as involving breaches of
republican equality, fail to see that most religious demands are not
compensatory or exemption-based, but simply require the application
of the current regime of /aicité to Islam. Thus, Muslim demands such
as public help towards the building of mosques and recognition of
(some) Muslim holidays are not demands for unacceptable ‘visibility
in the public square’, ‘positive discrimination’, or ‘special treatment’,*
but are merely requests of comparable visibility and equal rights between
majority and minority religions. The Stasi Report, for its part—perhaps
to compensate for its tough stance on headscarves—accepted that
legitimate demands (such as the provision of pork-free meals in schools,
prisons, and the army, or the creation of ‘Muslim areas’ in communal
cemeteries) should be acceded to, even if they implied special provisions
and exemptions from the common law.*® Genuine respect of freedom
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of religion by the /laigque state requires that Muslim-sensitive ‘reasonable
accommodations’ be made.®” Yet the report failed to frame such
demands within a coherent account of equality between religions. For
example, it grudgingly conceded that ‘no legal disposition prevents
the creation of Muslim [private] schools®—an embarrassedly negative
formulation which signalled a less than ringing endorsement of the mere
extension of rights already enjoyed by Christians and Jews. Even more
troubling is the report’s confused justification of some glaring breaches
of the secular neutrality of the state. One example is its unexpected
defence of the existing exceptional regime of Alsace-Moselle. Given
the report’s insistence on the need to reaffirm the ‘founding’ principles
of the ‘separation between state and religion’, which ultimately justify
the proposed ban on headscarves in schools, it could be expected
that it would at least have questioned the justifiability of this regional
exception. Not so. While it recommended that the teaching of Islam
be introduced in Alsatian schools, along with that of other religions, it
defended the ‘special status’ of Alsace-Moselle, on the grounds that
those regions were ‘not present on French soil in 1905’ and that
“Jocal populations are attached to it’%’ Such arguments—the ‘histor-
ical argument’” and the ‘communal consent’ argument—sit awkwardly
with the neutrality-oriented philosophical foundations of the separation
doctrine. They also unwittingly provide argumentative ammunition for
other groups—such as Muslims—who were ‘not present in 1905’ either,
and who might be similarly ‘attached’ to the application of non-
laigne provisions to them. As Baubérot has wrily commented, ‘it is
difficult to justify conceding everything to Alsatians and nothing to
Muslims.””

Such inconsistencies reveal that official republicans find it difficult to
conceptualize what equality between religions requires in a society that
does not live up to the ideal theory of separation. When confronted with
demands of equal recognition by minority faiths (notably Islam), they
resort to an implicit default position which we might characterize as a
‘regime of toleration’, not a regime of equality. A regime of toleration (in
the strict sense) operates against the background of a public culture per-
meated by majority (mainly Catholic) traditions, from which decisions
about how to respond to minority demands are made. Toleration then
refers to grudging acceptance (or forbearance) of unfamiliar or strange
behaviour or attitudes of minority groups by majority groups. We have
seen that normative /aicité, by contrast, is based on an assumption of
absolute neutrality between majority and minority religions (in fact, it
need not even acknowledge the existence of majorities and minorities).
In many cases (as in the ban on headscarves), official republicans appeal
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to normative /aicité to repudiate Muslim demands, but when faced with
the messy reality of the actual /aicité regime in France, they resort to
a confused, almost embarrassed appeal to pragmatic compromises and
the unavoidable permeation of the French public sphere by century-long
Christian traditions.

Advocates of laivité ouverte, for their part, are more candid about
the need positively to recognize and value such traditions (it is no
coincidence that many of them have a Christian background), but
they are also more worried about how minority religions fare under
such a regime of toleration. They would probably endorse a version
of what Joseph Carens and Veit Bader have called ‘equality as even-
handedness’—where equality stands for rough, prorated, equivalent sup-
port for all religious groups and is partly measured through assessment
of substantive outcomes (e.g. actual provision of religious facilities).”!
Evidently, substantive equality between religions does not mean that
all religious groups should have the same number of religious facilities
or benefit from identical amounts of state support, but it means that
they should enjoy official recognition in rough proportion to their social
‘representativeness’ (as measured, for example, by the number of their
members).”? While /aicité ouverte advocates freely concede that this should
mean a greater willingness on the part of the state to give support to
the dominant religion, Catholicism,” they also plausibly suggest that
Islam would also fare better (in absolute terms) under their system than
under the current system. In this way, ‘the most debatable feature of
the European model of church and state relations—its inborn degree of
unequal treatment—can be kept under control and the balance between
basic freedom for all and selective cooperation can assure a reasonable
integration between old and new Europeans.””* For example, Muslims
could be compensated for the fact that, in contrast to Catholics, they
did not benefit from extensive state support prior fo the Separation
Law of 1905, and therefore found it difficult subsequently to gather
enough funds to build mosques. There is a case, therefore, for ‘historical
compensation’ for Muslims, which would take the form either of a
relaxing of the distinction between ‘cult-related’ and ‘cultural’ activities
(thus allowing state support to Islamic centres containing a prayer room
or even a fully fledged mosque) or, alternatively, of an exceptional
suspension of the 1905 law to authorize publicly funded mosques.”
Because formal equality and state abstention often perpetuate histor-
ically entrenched inequalities, measures of ‘compensatory inequalities’
can be justified, thus bridging the gap between the ‘normative /aicité’
praised by official republicans and the reality of structurally unfair
treatment of recently established religions. Demands for the public
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recognition of religion and equality as even-handedness have culminated
in the Archbishop of Strasbourg’s proposal that the regime of Alsace-
Moselle be extended to the whole of France—offering to all religions,
including Islam, the benefits of public funding and religious teaching in
schools.”

Advocates of laicité ouverte further argue that official republicans fail to
treat Muslims fairly when they impose stringent demands of laicization
on them. The charge is twofold. First, if it is true that the French sepa-
ration regime is in practice a form of ‘Catho-/aizite’, then the presumed
incompatibility between /icité and Islam may have as much to do with
the historical particularism of the French system as with the presumed
allergy of Muslims to liberal universalist norms. As Dalil Boubakeur,
the rectenr of the Paris Mosque, and Soheib Bencheik, the moderate
Marseilles mufti, have insisted, Muslims can smoothly integrate into
confessionally neutral Western states respectful of religious freedoms.”’
Suggestions that Muslims are congenitally unable to separate the public
and private dimensions of their lives smack of orientalist clichés about
the essentially pre-modern nature of Islam. In practice, the integration
of Muslims into Western society requires pragmatic adjustments on
both sides and, as Carens and Williams have noted, ‘for the most part,
a commitment to equality would seem more strongly to support a
modification of Western attitudes towards Muslim immigrants than a
demand that Muslims modify their practices.”® Second, even if it were
true that Islam is an all-embracing worldview intrinsically hostile to
secularism, this is hardly a Muslim peculiarity. All monotheistic religions
have endorsed secularist norms slowly, painfully, and reluctantly, as
the protracted conflicts between the Catholic Church and the French
state amply testify. Nor have they—or indeed can they—endorse the
substantive norms of secularism: many religious believers opine that
God’s law is superior to man-made law, that true morality can only
be religiously derived, that abortion is morally wrong, and so forth.
Yet as long as they do not seck to use the state to act upon those
views or impose them upon others, and they accept to distinguish,
for purposes of peaceful social cooperation, their ‘political’ identity as
citizens from their ‘comprehensive’ values (to borrow Rawlsian terms
used to make this point by /icité ouverte advocate Frangoise Lorcerie?),
they conform to the civic norms of /azizité. To require more of Muslims
(to ask them to become substantively secular) is in effect to apply a
double standard to them. By analogy, /uicité never forbade the Bishop
of Paris from declaring in his Sunday sermons that abortion was wrong:
what it forbade him from doing was to support attacks against abortion
clinics.!” Religious believers are not required to ‘love’ republican laws
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101 \While some commentators explicitly

but merely to ‘respect’ them.

endorse what Rawls would call a modus vivendi view of /aicité,'"?
others hope to preserve /aicité as a sincerely shared public ethic, but
one whose content becomes the product of democratic deliberations in
which Muslim organizations should be actively engaged. Thus, Hervieu-
Léger has suggested that Islam be ‘included among the “great spiritual
families” which do not merely accept the republican legal order, but
which contribute to providing its moral and symbolic foundations’.!>
More than a century after the 1905 law was passed, many in France
agree with her that the separation doctrine should be given up and that
traditional /aicité should give way to a more tolerant secularism. This
tolerant secularism, to sum up the findings of this section in Hervieu-
Léger’s words, should strive to ‘combine the public recognition of the
“great spiritual families” with respect for equality between all religious

groups’.!™



CHAPTER 4

Critical Republicanism,
Secularism, and Impartiality

Let me summarize my arguments so far. Chapter 2 set out the official
republican case for the ban on religious signs (particularly, Muslim
headscarves) in schools. Muslims are required to respect the secular
(non-religious) neutrality of schools, which are seen to be part of
the public sphere. According to the official republican ideal of /aizite,
republican equality is best promoted through maintenance of the secular
nature of the public sphere and non-interference by the state in religious
matters. The separationist and abstentionist dimensions of /zigne neutral-
ity are held to protect the values of equal citizenship, religious freedom,
and universalist inclusion. Chapter 3 rebutted this official republican
argument and examined two versions of the tolerant republican case for
allowing religious signs in schools. According to the first version, secular
laicité might be an appealing ideal, but on no plausible interpretation
does it mandate that schoolchildren’s rights to wear religious clothing
be restricted. The ideals affirmed by /Zicité (religious freedom, inclusion,
and equal respect) are violated rather than promoted by the ban on
headscarves. The second version of the tolerant republican challenge
goes further, and cast doubts on the /zigue ideal itself. As separation
is no more than a historical myth, and the French public sphere is
far from neutral in the /aigue sense, contextual fairness demands that
the privileges historically granted to Catholics be extended to minority
religions such as Islam. Tolerant republicanism, therefore, substitutes
pragmatic even-handedness between religious groups for abstentionist
neutrality, and allows for the recognition of collective religious identities
in the public sphere.

In this chapter, I attempt to adjudicate between these two contrasting
approaches by defending a critical republican theory of secularism.
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Briefly put, I shall argue that opposition to the ban on religious
signs does not imply opposition to secularism per se. Thus, critical
republicanism finds no fault with the first version of the tolerant
republican argument as it applies to the ban on hijab. If secularism
is properly understood, as the idea that public institutions must be
religiously neutral in order not to dominate citizens of all faiths, it
cannot justify a ban on schoolchildren wearing religious signs. Critical
republicanism, by contrast, is more sceptical of the second version of
the tolerant republican challenge, which rejects secular separationism
on the grounds that, as existing arrangements fall short of the ideal of
laizité, it would be unfair to require Muslims to abide by them. Critical
republicanism interrogates the relationship between facts and norms,
with a view to articulate what treating Muslims fairly means under a
non-neutral regime. In a first section, I argue that both official and
tolerant republicanism suffer from a form of ‘status quo neutrality’ (to
use Cass Sunstein’s expression') which fails to assess the legitimacy
of existing church—state arrangements. In a second section, I set out
critical republican principles of secular impartiality, which identify a
baseline from which practical claims of fairness between religions can
be evaluated. In a third section, I show how these principles help
us respond to a range of Muslim demands for public recognition,
in France and elsewhere. What matters to critical republicans is that
Muslims, like all citizens, enjoy a status of non-domination in the secular
state.

Before proceeding, let me note that although my critical republican
principles have primarily been elaborated in the context of French /aivité
(as the structure of this book makes clear), they are designed to be
general enough to be relevant to a range of controversies about the
place of religion in contemporary politics. Of course, the political theory
of multiculturalism and secularism needs to attend to the context of
its elaboration and application, if only to avoid implicitly generalizing
the North American experience.” To that extent, it is important to
keep in mind that the politics of religious accommodation are (and
should be) deeply influenced by the historical structure of church—
state relations in individual countries. Thus Muslim politics in France,
England, and Germany have been profoundly influenced by, respec-
tively, the traditions of separationist /azizité, Anglican establishment cum
tolerance, and multiple public incorporation.> They therefore uneasily
lend themselves to the application of abstract normative guidelines.
Yet attending to context does not mean giving up on the ambition
to articulate general principles valid across different contexts. Thus, my
critical republicanism is able to shed light on national controversies such
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as the UK debate about faith schools, the German debate about Muslim
incorporation, and the US debate about the legitimacy of religious
arguments in politics.* One ambition of critical secularism is precisely
to keep a delicate balance between contextual relevance and normative
generalization.

Religions Neutrality and the Status Qno

In Chapters 2 and 3, we saw that official and tolerant republicans
propound almost opposite interpretations of the proper relationship
between state and religion. Here, I want to argue that, despite their
profound differences, they share one central flaw: they both endorse
a version of ‘status quo neutrality’.’ Status quo neutrality refers to a
theoretical position which takes the existing distribution of burdens and
benefits in society for granted or, more precisely, which fails to provide
an impartial baseline from which current claims about inequalities or
unjust treatment can be normatively assessed. Neither official nor
tolerant republicans are sufficiently critical of existing church—state
arrangements, and their potentially dominating effect. Their respective
attitude towards the status quo is problematic, although for opposite
reasons—or so I shall argue in this section. The next sections will
explicate more fully the demands of critical republican secularism as
impartiality and non-domination.

Official republicans conduct their defence of /iwité through abstraction
from the status quo. Focusing exclusively on explicating how things
should be, they pay no attention to justifying or criticizing how things
are. Thus, they respond to Muslim demands for recognition with a
principled and abstract defence of the separation between state and
religion, wilfully ignoring the fact that the French state is neither
indifferent towards religious groups nor neutral between them. Thus,
they expose themselves to two connected charges of inconsistency. The
first is that of double standards: the state should not make demands on
Muslims that it does not make on other religious believers. The second
is a version of the 7« guogue (‘you too’) objection: the state should
not impose on Muslims the application of principles (of /aitization)
that it itself does not fully honour. Now, in logic seminars and in
law courts, ad hominem arguments of this kind tend to be dismissed as
argumentative fallacies, because they undermine the authority of the
speaker rather than address the substance of her argument. When
it comes to assessing the fairness of political decisions, however,
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consistency over time and even-handed treatment of different groups
are far from irrelevant considerations. So even if, for example, it is
thought that no public money should (ideally) be used to build religious
facilities, it might be difficult, in practice, to justify denying Muslims
any kind of financial support, given the fact that Catholic churches
are, by historical agreement, subsidized by the state. At the very least,
official republicans would have to admit that the current regime of
state—church relations in France exhibits anomalies which are troubling
from the perspective of the French state’s proclaimed commitment to
neutralist separation. Failing that, the demand that Muslims abide by
principles of /aicité as neutrality when, under status quo arrangements,
laicité 1s only imperfectly realized, cannot plausibly be construed as a fair
demand. Note that my critique of neutrality here differs from standard
perfectionist, communitarian, multiculturalist, and feminist critiques. I
am not claiming that the ideal of neutrality itself should be abandoned
because states in the real world are, necessarily and pervasively, non-
neutral. Nor am I proposing that we substitute consequentialist neutral-
ity (whereby actual end-state results are taken into account as a measure
of fairness) for justificatory neutrality (whereby the fairness of the rule
is justified independently of its practical impact on different individuals
and groups). It is my belief that justificatory neutrality captures an
important value of fairness, one which focuses on providing people
equal opportunity sets for the pursuit of their various ideals, instead of
ensuring that people are equally successful in their pursuits.® The chief
problem with justificatory neutrality, and the separationist conception
of /laiit¢é that it inspires, is that it is wrongly expected by official
republican to generate directly applicable principles of treatment of
minorities. Yet, as Marxists and critical theorists have long pointed out,
directly and uncritically applying rules of neutrality under non-neutral
institutional conditions only perpetuates the status quo and legitimizes
existing inequalities between dominant and minority groups. In the
words of Dutch sociologist Jan Rath, ‘the shift to state neutrality [is] like
drawing up the bridge in front of the newcomers’.” To put the point
differently. The problem with official republican neutrality is 7o# that it
is an impractical ‘ideal theory’, to use John Rawls’s term. It is, rather,
that while (in contrast to Rawlsian ideal theory) it claims to be a set of
directly applicable, or at least action-guiding, principles, it nonetheless
(by contrast to Rawlsian non-ideal theory) completely abstracts from
the concrete conditions to which they are supposed to apply. It is
the combination of high-minded abstraction, action-guiding ambition,
and fact-insensitivity that makes official republicanism vulnerable to the
charge of status quo neutrality.
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Tolerant republicans, for their part, suffer from an opposite problem.
They justify their critique of neutralist /aiwité through idealization of (not
abstraction from) the status quo. Their claim, at its simplest, is that
the existing rights and privileges enjoyed by the historically dominant
church should be extended, in the name of fairness, to more recently
established minority religions such as Islam. In the words of Tariq
Modood in the context of English debates about whether the estab-
lished status of the Anglican Church can benefit religious minorities,
we should aim to ‘equalize upwards’ (i.e. multi-faith recognition) rather
than ‘equaliz[ing] downwards’ (i.e. disestablishment).® French tolerant
republicans, likewise, argue that Islam will benefit from an extension
and generalization of the implicit ‘system of recognized cults’ prevalent
in France. They take an openly practical approach to the even-handed
treatment of minorities under non-neutral conditions, and are much
more aware than official republicans of the complexity of demands for
contextual fairness. Yet, I would suggest, they tend to idealize the status
quo and to make virtue out of necessity. In their eagerness to ensure
some kind of equity between majority and minority religions, they gloss
over the need for the proper justification of the existing entitlements
and privileges of the historically dominant church. Thus, they argue
that the right to set up their own schools cannot consistently be denied
to Muslims, given that it has been granted to Christians and Jews. Yet,
they have not established whether faith schools are legitimate in the first
place (I briefly discuss this below, as well as in other parts of the book).
Thus, they are vulnerable to the charge of status quo neutrality: they,
no more than official republicans, make a systematic effort to justify or
criticize existing state—religion relationships. While official republicans’
theory of separation is too abstract and too disconnected from reality
to provide fair and practical guidelines for reform, tolerant republicans’
theory of even-handed fairness is too ad hoc, and lacks principled
criteria with which to distinguish between legitimate and illegitimate
forms of political recognition of religion. Furthermore, their theory of
equality as even-handedness between groups runs into familiar problems
attendant to consequentialist neutrality and the conception of outcome
equality it generates (problems of measurement, problematic concept of
‘representativeness’, fairness for non-religious citizens, notably).

This is not to deny that these are complex issues. Treating different
religious groups fairly in existing societies, where historical contingen-
cies, rather than principles of justice, have left their mark on state—
church relationships, is far from straightforward. But I have suggested
that the terms of the current debate between secularists and their critics
are themselves fraught. Both sides, for different reasons, fail to identify
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and defend a benchmark of religious equality against which the status
quo can be criticized and reforms justified. In what follows, I sketch
a revised theory of republican secularism which is both wutical and
normative, thus avoiding the defaults of status quo neutrality.

In Defence of (Critical) Secularism as Impartiality

Most liberals take it for granted that liberal democracies have a secular
core. BEven multiculturalist critics such as Will Kymlicka argue that
while politics and culture cannot, and should not, be kept apart, a
separation should be maintained between the state and religion.” Yet
this intuitive liberal separationism is in need of proper justification and
defence—a need made more acute by the recent, multifaceted assault on
secular ideals and practices.!” In what follows, I attempt to identify and
defend the kernel of truth contained in the ideology of /aiité set out in
Chapter 2. At the simplest level, a democratic state is secular in the
sense that it does not affirm any religious creed, and does not seck
to confer special benefits or burdens to citizens affirming any religious
creed (or none). In this way, it is fair to all: it shows equal respect to
adherents to the majority religion, minority religions, and adherents to
no religion at all. For critics of secularism, the claim that secularism
treats religious believers fairly is based on a rhetorical sleight of hand.!!
The secular state is supposed to provide neutral common ground, yet it
is also the favoured substantive position of those who do not embrace
any religion. As a result—the argument continues—the secular state
cannot avoid being biased towards non-religious people, and the ideal
of secularism violates the liberal injunction that the state should not
favour any conception of the good in particular.® T think that there is
something to the charge, but the case is overstated. A secular public
order cannot claim to be equally suited to religious and non-religious
peoples, but it is nonetheless the closest we can get to being an order
that most, if not all, citizens can endorse. Secularism seeks common
ground; ex hypothesi, this cannot lie in controversial conceptions of the
good. Among such conceptions are the belief that God exists and
the belief that God does not exist. A secular state, by eschewing all
references to God, avoids taking sides between these two conceptions.
Unquestionably, making no reference to God is more problematic for
those who believe in God’s existence than it is for those who do not.
But this is an unavoidable—if regrettable—asymmetry, not a hypocrit-
ical sleight of hand on the part of secularists intent on foisting their
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substantive (agnostic or atheistic) way of life on others. Historically,
secularism did not succeed primarily because it suited atheists. Rather it
suited believers, because it allowed the state to be neutral towards the
merits of competing religious views. So the onus of proof, in my view,
lies with critics of secularism: they must show that there is an alternative,
non-secular, basis on which the common ground of citizenship can be
based."? To put the question thus is to imply that, in pluralist societies,
genuinely common ground cannot have a religious basis, for such basis
would fail to be publicly intelligible, and therefore would fail to offer
adequate justifying reasons for the exercise of state power."* That the
content and form of common ground principles must be secular does
not mean, however, that they cannot be endorsed from the perspective
of religious conceptions of the good, as in Rawls’s overlapping consen-
sus. Republicanism, no more than political liberalism, need endorse a
comprehensive ‘independent ethic’ conception of secularism. !

More complicated is the question of the appropriate reach of what
I have called ‘common ground’ secular principles. Challenges to sec-
ularism raise anew the question of where to draw the line between
the public sphere, where secular principles of exclusion of religion
apply, and the private sphere, where they do not.!® While critics of
secularism implicitly accept that constitutional essentials and state policy
must be secular, and that citizenship rights must be independent of
religious membership, they have questioned the /zigue implication that
religious belief can have no place in political argument and civic life
more broadly. Laicité, in their view, is too demanding if it requires
the complete privatization of belief. Thus an important debate within
recent (notably American) liberal theory has centred on secularism as
a doctrine of conscience prescribing norms of conduct both for religious
organizations and for individual citizens. In particular, liberal neutralists
such as John Rawls and Robert Audi have been challenged by critics
such as Kent Greenawalt and Paul Weithman for seeking to exclude
religious convictions from public reason.!” Critical republicans occupy
an intermediary position in this debate. They suggest that while it is
natural and acceptable for citizens to enter politics out of religious
conviction, and to introduce religious arguments in broad public debate,
it is not acceptable for the constitution to be theologically inspired, or
for public officials to justify public decisions by reference to religious
views; in both cases, ‘common grounds’ principles should be appealed
to."® Generally, critical republicans tend to be fairly tolerant of the
religious expression of ordinary citizens, but they adopt a less tolerant
stance towards display of religious allegiance or support by state
institutions.



Critical Republicanism, Secularism, and Impartiality 87

A more difficult issue, from a critical republican perspective, is that
of the religious freedom of individual state officials (as distinct from the
religious neutrality of institutions or policies).!” Does the institutional
doctrine of separation prevent civil servants from exercising their basic
rights of religious practice when on duty? We saw, for example, that
the principle of the religious neutrality of the state prevented French
and German schoolteachers (along with other public officials) from
displaying signs of religious allegiance. In a critical republican view, such
prohibitions can never be general in form, and should be a function of
the importance of the public function and of the vulnerability of the
users of the service. Thus, government ministers but not tax inspectors,
primary school teachers but not university lecturers, may be subjected
to an obligation of religious restraint while on duty. But leaving this
important complication aside, the basic insight of critical republicanism
is clear enough: secularism is primarily an zustitutional doctrine of sepa-
ration, prescribing the extent to which state institutions, and the public
sphere more generally, must remain secular so #hat citizens can freely
follow their conscience. A tough institutional doctrine is therefore the
condition for a tolerant doctrine of conscience. Recall that republican
secularism aims to show equal respect to all religious and non-religious
citizens by guarding against majoritarian infringements on freedom of
conscience (of adherents to minority religions and non-adherents). It
is primarily concerned about the potentially conformist, divisive, or
discriminatory effects of the material and symbolic recognition of
religion in the public sphere. Thus, it constructs the public sphere
fairly expansively, as a space where citizens can meet as citizens. A
non-sectarian, non-confessional public space best embodies the ideal
of democratic impartiality by showing respect to, and thus motivating
the allegiance of, all citizens regardless of their particular beliefs. One
central space where civic and secular principles take most of their
force is school. Schools, in the republican view, are central /o of
civic socialization and transmission of knowledge. Their function, in
particular, is to promote tolerance and respect for difference, which are
conditions for the respect of religious freedoms. Classrooms, therefore,
must be (as far as possible) diverse and inclusive, and must be free
of religious orthodoxy or divisive sectarianianism. That public schools
must (preferably) be secular, therefore, follows from the republican ideal
of citizenship.

This, I think, is the kernel of truth contained in the separationist ideal
of laizité. In many areas of common life, the best way to institutionalize
the ideal of republican equality is to erect a ‘wall of separation’
between public institutions and religion. However—and here is a
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crucial qualification—in some cases, official republican separationism
is not the best way to institutionalize equal respect. As we saw in our
analysis of the hijab controversy, official /ziwité fails to treat religious
believers fairly when it imposes unreasonable burdens on the exercise
of basic religious rights, and it fails to treat minority believers fairly
when it endorses a form of status quo neutrality which in practice
advantages majority religions. Thus, critical republicanism, in an effort
to provide a benchmark of religious equality against which religious
claims can be assessed, adds two crucial provisos to the /zigue defence
of separationism. It posits that #he state should not support religion, unless
such abstention (i) unreasonably burdens the exercise of basic religions freedoms or
(iz) legitimizes status quo entitlements which unduly disadvantage minority religions
groups. Only then will the secular state be a non-dominating state. Let me
briefly spell out the two provisos. The first—let us call it the ‘basic free
exercise’ proviso—is rooted in the thought that a secular state is fair to,
and inclusive of, all citizens in so far as it does not unreasonably burden
or advantage them in virtue of their religious or non-religious beliefs.
Religious citizens can be considered to be unreasonably burdened if
existing arrangements make it impossible or very difficult for them
to practise the basic tenets of their religion (provided these do not
impose unreasonable burdens on the rest of society).?’ Thus, contra
the strictly ‘libertarian’ interpretation of the demands of free religious
exercise, religious exercise may need to be assisted by the state: for
example, the state has a duty to provide religious chaplaincy services in
enclosed public institutions such as prisons, boarding schools, hospitals,
and the armed forces. Thus, the institutional doctrine of separation does
not automatically mandate a stringent interpretation of separation as a
doctrine of conscience. Secular institutions must be inclusive and should
not dominate religious citizens: they should not unreasonably deprive
them of basic rights of free exercise.

The second proviso—let us call it the ‘contextual parity’ proviso—
addresses the fairness of secularist demands on minorities. Official /ziti#é,
in so far as it urges religious minorities to respect the principle of
separation, imposes unfair burdens on them, in cases when historically
established religious groups have benefited from favourable treatment
by the state. The problem, here, is how to achieve equality between
religions under status quo, non-ideal conditions. The basic critical
republican intuition is that status quo entitlements which do not meet
the demands of justificatory neutrality and significantly burden minority
religious groups must be corrected or compensated for. Only then
can we guarantee the (roughly) equal opportunity to practise Islam
under institutional conditions which, while requesting that minorities
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abide by the ‘hard rules’ of secular restraint, entrench customary ‘soft
rules’ which in practice favour historically established religions. Critical
republicans—in contrast to both official and tolerant republicans—
explicitly confront this complex question, and believe that answering
it would go a long way towards addressing the legitimate grievances
of Muslims in relation to the existing practices of Furopean states.
The shift from abstentionist neutrality to non-dominating impartiality
requires a broader justification of existing benefits and burdens than
either official or tolerant republicans are able to provide. Critical
republican impartiality does not require endorsement of a substantive,
consequentialist conception of religious equality, but it imposes a faitly
stringent test on what counts as fair background for the exercise of
religious liberties. In this way, secular impartiality can be said to apply
to religious affairs the ‘wide’ conception of equality of opportunity
that has become current in the egalitarian literature on social justice.”!
To borrow Peter Jones’s useful distinction, (justificatory) neutralists are
right to say that people should bear the internal burdens attached to
the pursuit of their conceptions of the good and beliefs, but this does
not mean that they should bear all the consequences that follow from
the intersection between internal burdens and the effect of non-neutral
historical institutions.*

Critical Secularism in Practice: Addressing Muslim Demands

Critical secularism, then, upholds the secular character of the public
sphere unless doing so infringes a basic religious free-exercise right
(on a weakly consequentialist view) or entrenches exorbitant majori-
tarian historical privileges (on a wide justificatory view). The ‘basic
free exercise’ and ‘contextual parity’ provisos are deliberately qualified:
the free-exercise right must be ‘basic’,® the privileges have to be
‘exorbitant’. In other words, there is a prima facie assumption that
public institutions must promote secular policies, unless such policies
have a demonstrably dominating effect on religious believers. My claim
is that critical secular principles offer broad but clear guidelines about
how to weigh conflicting values and adjudicate the complex claims
brought in the name of religion in contemporary societies.** They do
so without either abstracting from or idealizing status quo arrangements,
and to that extent considerably improve on both official and tolerant
republicanism. In this section, I seek to make good this claim by
focusing on four particular Muslim demands: multi-faith establishment,
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religious schools, public funding for mosques, and the wearing of
religious dress (an example of religious exemption from general rules).
I shall argue that while critical republicans accept the legitimacy of the
latter two demands (under certain conditions), they are more sceptical
about the former two. They object to extending a number of existing
privileges to Muslims not because Muslims are not deserving of them,
but because the privileges are not legitimate in the first place. Muslim
demands, then, should not be acceded to or rejected simpliciter, as
under a conception of status quo neutrality. They pose deep questions
of systemic impartiality and prompt the re-evaluation and reform of
existing regimes of religious recognition.

Multi-faith establishment refers to the demand that the organic links
between the state and historically dominant churches be extended to
Islam (and other minority religious groups). By organic links, I refer to
persisting traces of the historical establishment of religion within the
state, dating back to the times when the state, in accordance with the
principle of cujus regio, ¢jus religio (whose realm, their religion), upheld the
public function, moral truth, and social value of Christianity. Thus, for
example, the Church of England is still formally linked to the British
Crown, and Anglican bishops sit in the House of Lords; the Catholic,
Protestant, and Jewish public corporations in Germany are entitled to
federally collected church taxes; in the French region of Alsace-Moselle
(where the 1905 law does not apply) churches receive public funding,
and priests, rabbis and pastors are paid by the state. In many European
countries, religious (mostly Christian) education is compulsory in state
schools; and religious beliefs enjoy special respect and protection from
the law (in the form of blasphemy laws or special conscientious
objection rights).?> Advocates of multi-faith establishment argue for the
extension of these privileges to Muslims.?® Thus, in England, proposals
have been made for the appointment of Muslim representatives to the
House of Lords and for the extension of blasphemy laws to Islam;*’
in Germany, there have been attempts to recognize Islam as a public
corporation entitled to church tax; and in France, some have argued
for the extension of the Alsatian regime to the rest of the country.
Such proposals, in my view, fail to meet both the main clause and the
free-exercise proviso of the critical republican standard of impartiality.
Establishment regimes infringe the religious neutrality of the public
sphere in ways that dominate non-religious citizens. While it is true that
establishment is mostly symbolic and cannot be said to put anyone at a
serious disadvantage,” symbols do matter when the basic identification
of citizens with their institutions is concerned. Just as Muslims are
likely to be alienated by the distinctively Christian religiosity permeating
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public institutions, so non-religious citizens are likely to be alienated by
any official display of religiosity by institutions. Now, citizens’ interest
in maintaining the secular character of the public sphere could be
overridden, according to my first proviso, if a basic free-exercise interest
was at stake. No such interest, I submit, is protected by religious
establishment. In a republic, religious citizens should be given ample
opportunities to practise and express their faith, including in public, but
they do not require privileged—material or symbolic—access to state
institutions in order to do so. In these particular cases, then, critical
republicanism would favour disestablishment (‘equalizing downwards’)
rather than multi-faith establishment (‘equalizing upwards’).

It is important to note that none of this is meant to imply that the
secular state should offer no recognition to religious groups. It should,
but exclusively for the purpose of protecting citizens’ right to free
exercise, not in order to entrench the public function of religion in its
institutions. Let me illustrate this important distinction, which is often
overlooked, with two examples. Public institutions such as hospitals and
prisons should be secular in character, so as to respect the freedom of
conscience of their (religious and non-religious) users, but they must
offer facilities for religious worship for the patients and inmates who
require them. Similarly, the state should not entrench the social, institu-
tional, or political role of religious groups by formally integrating them
into its institutions. However, it should grant recognition and status
to representatives of religious groups, so that religious needs whose
fulfilment requires state authorization, organization, and funding (such
as the provision of adequate religious facilities in enclosed institutions,
to use the previous example) can be identified and responded to. Thus,
it is perfectly legitimate for state officials to consult and negotiate with
Christian, Muslim, Jewish, and other religious authorities about how
best to organize worship. There is, therefore, a fundamental distinction
to be made between establishment and the institutional guarantee of
free exercise rights—a distinction overlooked both by /Zicité advocates
and their critics.

The right to set up Muslim schools is the second demand I examine.
Undeniably, it would be unfair to refuse to extend to Muslims rights
already granted to other religions. But are such rights legitimate in the
first place? Can status quo arrangements be justified? Critical republicans
are deeply sceptical about the permissibility, or at least the value, of
separate religious education. It is one area, they believe, where the
secularist case should be made most forcefully. French republicans,
like American political liberals, are right to see educational policy as a

privileged way of ‘creating citizens’,”’ of inculcating those civic virtues
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of toleration, mutual respect, and civility which guarantee the survival
and stability of democratic arrangements. In this view, schools are
not purely extensions of the family home (as they would be on a
libertarian or communitarian account), they are appropriately public
spaces which should be importantly ‘detached® from parental and
local control in virtue of their special role in ‘cultivating common
democratic values among all children, regardless of their academic
ability, class, race, religion or sex’.! Republicans and political liberals
make the plausible assumption that these values can be cultivated only
through sustained exposure to, and engagement with, ethical and social
diversity. As a result, they tend, rightly, to be partial towards common,
comprehensive, secular schools. The extent to which particular religious
schools are willing and able to pursue appropriate civic educational
goals greatly varies in practice, and it would be rash to generalize. Yet
if, by religious school, we mean a school whose interactions with those
outside the community of faith remain limited, and whose pedagogy,
rules, structures of authority, and large parts of the curriculum are
designed to encourage children’s belief in a particular religion, it is
undeniable that such a school ipso facto denies children exposure to
ethical diversity and sufficient training in secular reasoning, and thus
provides preparation to citizenship inferior to that of a common secular
school.?

What should follow from this, in terms of public policy, is more
contested. School reform in the real world is a particularly fraught
endeavour. Parents may opt for religious schools partly because existing
secular state schools fall well short of the ideals of secular inclusiveness,
academic excellence, and ethical purpose. For example, state schools
may, by design or by default, foster crassly materialistic, consumerist,
and substantively secularist world views. Thus, in itself, the abolition
or regulation of religious (private or state-funded) schools might do
nothing to improve the quality of state schools or their appeal to
religious parents. On consequentialist grounds, therefore, many repub-
licans and liberals have legitimately been cautious in their criticism
of religious schools. Debate has, instead, centred on the question of
school regulation.® A critical republican approach to those debates
would stress three main points. First, as Harry Brighouse has recently
argued, religious schools should be incorporated into state systems so
that they can be made to adhere to democratic standards (including
a ban on selection) and pursue civic goals.** The philosophical and
principled case has recently been made by Ian MacMullen, who argues
that while there is no justification for a blanket prohibition on religious
schools, there are grounds for suspicion of arrangements that tend to
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reproduce the home environment of the child in the school, shielding
students from ethical, cultural, and social diversity. ‘Moderate religious
schools’, whose curriculum, pedagogy, and admission policies foster
respect of diversity and the cultivation of autonomy (about which more
will be said in Chapter 7) may be allowed, provided they are tightly
regulated. Second, and again following MacMullen, critical republicans
will probably have to concede that the very grounds that make a
religious school acceptable on civic grounds also make it qualify for
public funding. While the French practice of public funding of private
schools and the British granting of charity status to independent schools
may appear gravely to undermine secular ideals, in fact, it would be
arbitrary and indefensible for religious schools to be available only and
always to those who can afford private education. Thus, MacMullen’s
conclusion seems to me incontrovertible: ‘on pain of inconsistency and
unfairness, governments cannot justify the general policy of permitting
the operation of a wide range of private religious schools while refusing
to fund a similar education in the faith for those who cannot afford
it.3 In sum, the civic ideals of republicanism demand that, if religious
schools are to be tolerated, they be tightly controlled and funded by
the state. In later chapters (7 and 10), I shall explore whether the other
ideals underpinning critical republicanism—autonomy and solidarity—
warrant the prima facie toleration of even moderate religious schools.
Third, and as importantly in the critical republican view, state schools
must be reformed. Secular education should not be too burdensome
for religious children. Secular education involves, not the inculcation
of a substantive humanist doctrine but, rather, reasoned agnosticism
and exposure to the value of different worldviews, religious and
non-religious. Secular schools need not aim to eliminate or even to
discourage religious belief: they are called secular because of the absence
of a religious purpose, not because of any opposition to religion.
Drawing on the distinction drawn earlier between secularism as an
institutional doctrine and secularism as a doctrine of conscience, we
can say, in line with the former, that state schools should neither
impose school prayers nor dispense religious education, but that they
should, in line with the latter, accept the wearing of religious signs by
pupils, accommodate their religious needs as far as possible (dietary
requirements, religious holidays) and include knowledge about religions,
including minority religions, in the curriculum.*® Within state schools,
Muslim pupils must be respected not despite their being Muslim (as
official /aizité suggest), but as Muslims. Such reforms would go a long
way towards accommodating Muslim unease about state education. This
would certainly be the case in France, where there is little demand for
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separate Muslim schools. Even in Britain, surveys have shown that
while a majority of Muslims support Muslim schools, only a minority
would actually want to send their children to them.”” This suggests
that separate schooling is not as important to Muslims as, on the
one hand, symbolic parity with other religions and, on the other,
good (state) schools. This is in line with critical republican proposals,
which suggest that in some cases symbolic parity can be best achieved
by reducing existing privileges and providing good quality ‘common
ground’ provision.

In my third example—the demand for public subsidy for the building
of mosques—parity would, by contrast, be best achieved by ‘equalizing
upward’. From a French /laigue perspective, this is an unexpected and
almost unorthodox proposal. Article 2 of the 1905 Separation Law is
often interpreted as strictly prohibiting the use of public funds for the
building or maintenance of places of worship. Yet, as far as Muslim
places of worship in France are concerned, a convincing case for
allowing an exception to this general principle can be made. Recall
that critical secularism advocates policies of separation between state
and religion unless they infringe a basic religious free-exercise right
or entrench exorbitant majoritarian historical privileges. I shall argue
that the demand that the state help Muslims build mosques meet both
provisos—the ‘basic free exercise’ and the ‘contextual parity’ provisos.
Arguably, the availability of suitable places of worship is central to the
actual exercise of religious rights. Scholars agree that the establishment
and maintenance of a place of worship is part of the fundamental
rights of religious freedom enjoyed by everyone living in Europe.®®
While the first generation of Muslim migrants practised their religion
within the confines of family homes or communal prayer rooms, the
permanent settlement of Muslims on European soil has rendered the
need for adequate, public religious facilities particularly acute.” Note
that the qualification ‘adequate’ points to a sufficientarian, rather than
strictly egalitarian, criterion of fairness (there is no point building a
large mosque everywhere there is a cathedral) thus avoiding complicated
issues of what substantive equality requires, and focusing on guarantee-
ing minimum standards of non-domination. In the case of financially
poor yet demographically significant religious groups such as Muslims
in France, the legitimate interest they have in getting access to minimal
religious facilities overrides the ‘libertarian’ principle of state abstention,
and justifies that the state step in to guarantee actual conditions for free
exercise. This is all the more legitimate, I would argue, because Catholics
still benefit from pre-1905 advantages: as we noted in Chapter 3,
houses of worship built before 1905 continue to be state property
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and are maintained by local municipalities. Thus, it is incorrect to speak
of compensating Muslims for the fact that they did not benefit from
state help before 1905: strictly speaking, Muslims should be compensated
for present disadvantage, as public money is being channelled towards
the maintenance of (mostly Catholic) churches. Helping Muslims build
mosques, then, would rectify this exorbitant historical privilege while
facilitating their exercise of religious rights. These are two necessary,
and in this case sufficient, conditions for allowing an exception to the
separationist clause of critical republicanism. They are sufficient because
they are not overridden by a compelling state interest in keeping the
public sphere free of religion: while hospitals and schools can be said to
be relevantly public (in the sense that they concern the fair distribution
of primary goods in non-voluntary associations), town streets (where
mosques are built) are not.

A similar balance of considerations (public interest, importance of
the particular religious freedom, contextual fairness) should be applied
to most Muslim demands for religiously based exemptions from general rules—
my fourth example. The issue has received extensive coverage in the
so-called multiculturalist literature in Anglophone political theory. One
position can be identified with Brian Barry (and, as we saw, French
official republicans). It posits that individuals are treated fairly when
they are subjected to the same (legitimate) rules: liberals should not pre-
occupy themselves with uneven burdens or unequal outcomes. At the
other end of the spectrum stand multiculturalist advocates of pragmatic
even-handedness and substantive equality, as epitomized by Bhikhu
Parekh (and French tolerant republicans).*’ They argue that a prima
facie neutral rule can be indirectly discriminatory if it is unreasonably
burdensome for members of some group. Critical republicans, for their
part, occupy an intermediate position between those two theories, one
which critically interrogates the nature of the general rules to which
exemptions are sought.

On the one hand, the problem with Barry’s approach is that it does
not pay adequate attention to what counts as a legitimate rule. Barry
discusses the legitimacy of general health-and-safety regulations, to show
that if the law is legitimate and furthers an important public interest, no
religious exemption should be granted; and if exemptions are legitimate,
this shows that the general law had no rationale in the first place. But
he barely discusses the impact of what may be called customary ‘soft’
rules: rules which have not been democratically discussed nor subjected
to stringent public interest tests. For example, he argues that most cus-
tomary ‘local norms’ (e.g. norms of ‘public order’ and ‘decency’) do not
raise any issue of (liberal, universal) justice.*! Thus, it is not illegitimate
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for majoritarian conventions to be enforced, according to the adage
‘this is the way we do things here’. What Barry underestimates is how
customary rules have implications for fairness when they unreasonably
favour the preferences and values of the historical majority and infringe
the basic religious rights of minorities.** Thus, it may be difficult to
practise Islam in a public space created and occupied by non-Muslim
citizens. Consider cemeteries, which are perceived to be secular (in so
far as Christian crosses, for example, are removed from common areas)
and hence public and inclusive. Yet many cemeteries are run following
customary, unreflected pre-Christian or Christian norms: for example,
burial plots traditionally face East. The problem is that this relatively
trivial customary rule makes European cemeteries unsuited for Muslim
burials, where the dead must imperatively be lying on their side and
have their face turned towards Mecca (south-east). In such cases, it
is not illegitimate that public funding be set aside to set up Muslim
cemeteries, or at least burial spaces within existing cemeteries, allowing
for the correct alignment of graves.* Critical republicanism, therefore, is
open to the questioning of customary rules when they have dominating
effects, when, for example, they entrench the unreflected cultural
norms of the majority while infringing the basic religious rights of
minorities.

On the other hand, multiculturalists such as Parekh tend to construe
the concept of indirect discrimination far too broadly. A democratic
law which serves a legitimate public purpose should not routinely
be discarded as an arbitrary customary rule, and exemptions to it
should not be allowed, even if it generates disproportionate burdens
on members of minorities. I see no rationale, for example, for granting
religious groups exemptions from the civil law of marriage and filiations,
in so far as these typically enforce a restrictive interpretation of women’s
rights.** (Of course, people may feel symbolic allegiance to religious
or customary law, but this should complement and never override
their civil rights.) The application of gender equality provisions may
be burdensome for a number of religiously minded people, but it
would be absurd to argue that this ipso facto amounts to illegitimate
indirect discrimination against them. In addition, some multiculturalists
fail to recognize that the cultural permeation of the public sphere is
only a problem if it has worrisome dominating effects—for example,
if it unreasonably burdens the exercise of basic religious rights. Much
will revolve, of course, around how to identify which basic religious
requirements give rise to rights claims, who is entitled to make this
judgement, and how to assess what an unreasonable burden is. On
one interpretation, members of religious minorities should be allowed
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(or enabled) to do what members of the majority can already do unaided
(e.g. thanks to a Christian-influenced calendar, celebrate major annual
holidays, and attend religious services once a week).* One problem
with this is that it artificially homogenizes the demands of religious ritual
and overlooks the fact that some religions, such as Islam and Orthodox
Judaism, are more ritual-based than Christianity, and their adherents
would see the performance of visible and regular rituals as basic to
the practice of their faith. Fortunately, the great majority of Muslims
do not intend to impose an unreasonable (maximalist or integralist)
conception of the demands of their religion. Rather, as I have suggested
above, they legitimately seek to remove the most blatant inequalities in
basic opportunities for the practice of Islam in Western countries. They
should thus welcome a critical republican approach to secularism, for
three reasons. First, critical republicans endorse secularism as the best
guarantee of equal citizenship. Many Muslim demands are demands
of access to the equal status of citizenship: they are not demands for
exorbitant, special rights. Yet, second, critical republican equality is not
the formal equality of official republicans or of liberal egalitarians like
Barry; nor does it necessarily mandate state abstention from intervention
in religious affairs. Critical republicans recognize that a secular state
respects equal citizenship only if it does not dominate its religious
citizens. Thus, a critical republican state would ensure that Muslims
(like other believers) are able to follow the basic tenets of their religion:
it is committed to what I called basic free exercise. 7hird, and in
contrast to both official and tolerant republicanism, critical republi-
canism rejects status quo neutrality and normatively scrutinizes existing
church—state arrangements. Its commitment to what I called contextual
parity follows from the thought that the status quo can dominate
members of minority religions, and it prescribes how to treat religious
minorities fairly in formally secular, but historically Christian-dominated,
societies.

Interestingly, a version of critical republicanism appears to be
endorsed by a substantial number (about a quarter) of the European
Muslims interviewed by Jytte Klausen. She describes their position,
which she calls ‘secular integrationism’, in the following way: ‘the
sentiment is that what applies to other faiths should also apply to Islam.
Many secularists prefer the strict separation of church and state and, if
this was already the established rule, their first preference is that the
state provides no assistance to religion. But given that state neutrality
is generally not an option, the secularists want equity.”*® Where my
critical republicanism differs from this ‘secular integrationism’ is in its
belief that neutrality at times can and should be an option. In some
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cases, what Modood sceptically calls ‘equalizing downward’ is the right
course of action, even if historically dominant religions lose out in the
process. In fact, if republicans were actively to militate—as I have
argued they should—against status quo arrangement regarding faith
schools or Christian establishment, they would undermine the suspicion,
held by members of minority religions, that Western secularism is no
more than an ideology entrenching majority domination. The critical
republican approach can rescue secularism from the charge of status
quo neutrality.



PART 2

Liberté and Republican Autonomy
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CHAPTER 5

Official Republicanism, Liberty,
and the Hijab

The degree of equality in education that we can reasonably hope
to attain, but that should be adequate, is that which excludes all
dependence, either forced or voluntary (Condorcet).!

For the state, through its educational system, to seek to ‘exclude
all dependence, either forced or voluntary’ is not an aim that many
contemporary Anglo-American liberal philosophers would want to make
their own. The Enlightenment utopia that individuals should be freed
from their dependence on alienating and oppressive systems of thought,
through the liberating power of rational education, is one which has
been seemingly discredited by the collapse of authoritarian socialism
in the twentieth century. Liberals, following John Rawls’s retreat to a
modestly ‘political’ liberalism in 1993, have become wary of the risks
of state oppression involved in the imposition of a conception of the
good life as self-determination or autonomy. If the state appeals to the
truth of, say, Concorcet’s secular and individualistic rationalism, it fails
to show respect to those citizens holding values (perhaps deeply held
religious or communal values) which may well be false, and oppressive,
but which are still reasonable for purposes of liberal justification.
Liberals should take ethical pluralism seriously, lest their liberalism ends
up justifying state oppression in the name of a sectarian conception of
the good.

Two important premises of this argument are rarely commented
upon. The first is that anti-perfectionist liberals like Rawls implicitly
assume that, ceferis paribus, state oppression is a worse evil than other
forms of social oppression, on the important grounds that the coercive
use of state power deserves special justification. Second, they assume
that individual autonomy or rational self-determination are sectarian
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moral values whose promotion is inevitably oppressive. Neither premise
would be unconditionally accepted by the French /iciste thinkers whose
argument I reconstruct in this chapter. Instead, they tend to assume
that the democratic state is potentially a benevolent, emancipatory
force, and that some of the major sources of oppression are rooted
in private institutions such as the family and religious institutions. They
further take it for granted that the liberation of individuals from such
oppression, mainly through autonomy-promoting state education, is
a precious achievement of liberal modernity. By /aicisme, therefore, 1
refer to a modernist, emancipatory, and perfectionist strand of /Jaicité
that has remained relatively immune from the profound reconsidera-
tion of the metaphysical and epistemological tenets of Enlightenment
philosophy which, in the context of post-totalitarian, post-colonial,
pluralist societies, has taken most of Western thought away from ‘grand
narratives’, “foundationalist’, or ‘comprehensive’ ideologies.” The /aiciste
argument remains rooted in the progressive, modernist philosophy of
history endorsed by the humanist secular Left of the nineteenth and
carly twentieth centuries, with its conception of progress as liberation
from traditionalist, obscurantist systems of beliefs. While the dominant
view of laiité is captured by the liberal ideal of neutrality discussed
in Chapter 2, a more militantly /laiciste, perfectionist interpretation of
laicité has recently come to the fore, in relation to the wearing of hijab
in schools. Thus, Marc Sadoun has noticed a tendency, on the part
of official republicans, ‘to shift from mere separation [of religion and
politics] to the expulsion of beliefs from the sphere of the mind”—
which is what /aiisme reters to. More specifically, /aicistes have deployed
rationalist, emancipatory, and autonomy-based arguments against the
wearing of hijab by young women.*

We can say that /aivistes are liberal perfectionists, to use a term
familiar to Anglo-American philosophy. They believe that the state
should promote worthwhile forms of life, and that worthwhile lives
are those that exhibit a high degree of individual autonomy.” They also
point out that Muslim headscarves are symbols of female and religious
oppression, which gravely infringe on their wearer’s autonomy. I shall
show, however, that /aitistes are only hesitantly paternalist: faithful to
liberal intuitions about the dangers of state oppression and the paradox
involved in ‘forcing people to be free’, they are reluctant directly to
prohibit oppressive practices and rely, instead, on the emancipatory
power of education. Within state schools, Muslim girls should be
provided with a comprehensive education in rational autonomy, so that
they are in a position to emancipate themselves from the restrictive
gender roles inculcated by their family, community, and religious leaders.
Yet, because of the special status of schools as freedom-promoting
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institutions, they should also provide Muslim girls with an opportunity
to experiment with forms of substantive autonomy—hence the ban on
hijab within schools themselves.

In this chapter, I use ‘liberty’ and ‘autonomy’ interchangeably,
because the conception of liberty which is implicit in most /aiciste
writings is one that identifies liberty with rational self-determination.
One is not free when one mindlessly follows the opinions, ideals, goals,
and values of others: one’s life must be lived ‘from the inside’® and
is, further, not compatible with voluntary servitude. Thus /aitistes, in
contrast to contemporary anti-perfectionist liberals, express concern
about the content of the social norms in which individuals—notably
children—have been socialized into.” They believe that acceptance
of authoritarian religion, communal tradition, or oppressive gender
roles is incompatible with being autonomous, and they go on to lay
stress on the need for rationality to direct the autonomous person’s
behaviour. As philosopher of education Harry Brighouse has averred,
‘broadly speaking, the capacities involved in critical reflection help us
to live autonomously’, either by rationally reflecting on, revising, and
repudiating the values we have been socialized into, or at the very least
by being able to identify with them ‘from the inside—in a way that
reflects our capacity for agency and autonomy.® The /aitiste conception
of freedom as autonomy is, as a result, deeply rationalist, intellectualist,
and often anti-religious.

This chapter is structured as follows. In the first section, I pro-
vide an account of the modernist vision of the ‘emancipatory state’,
linking together the /laicistes’ suspicion of religion, commitment to anti-
traditionalist modernization, rejection of the ethical relativism of con-
temporary multiculturalism, and defence of education as providing the
means to self-emancipation. In the second section, I explain the sense
in which Muslim headscarves can be considered symbols of female
subservience, drawing on the republican imaginary about citizenship,
gender and religion, and on the analysis of the contemporary Muslim
revival as a traditionalist, patriarchal backlash. The third section brings
those findings together and tries to reconstruct a coherent case for
banning headscarves within schools.

The Emancipatory State

This section elucidates the philosophical premises of the /aiiste (anti-
religious, anti-traditionalist, perfectionist) strand of /aizite. It surveys
in turn its commitment to freedom of thought (1), state-led social
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modernization (2), defence of the individual against oppressive groups
(3), and belief in education as self-emancipation (4).

Freedom of Thought versus Religions Belief

According to Jean Baubérot, the hijab controversy has revived the
tension, inherent to the concept of /aicité, between respect for ‘freedom
of conscience’ and promotion of ‘freedom of thought’.” The former
(la liberté de conscience) refers to the constitutionally guaranteed protection
of religious freedom. As we saw in Chapter 2, in this view, a secular
state is a neutral state, which respects and guarantees equal religious
rights to all its citizens. The latter ideal (/a liberté de penser) refers to ‘the
right to independently re-examine beliefs received from family, social
groups, and society as a whole’; it implies rational self-determination,
and points out the emancipation of the human mind from religious
beliefs and prejudices. Such emancipation requires a secular state which
is not a neutral state but which, instead, openly promotes a conception
of the good life as the life lived according to substantively secular,
rationalist standards.

While this substantively anti-religious, secularist strand of /ziwité has
not been the object of a comprehensive philosophical statement, its
historical roots are not difficult to trace. For most of the eighteenth and
nineteenth centuries, the powerful alliance between the Catholic Church
and counter-Enlightenment, illiberal forces was such that religion itself
was inevitably looked on with suspicion by progressive thinkers bent
on advancing the cause of reason, progress, and individual liberty. The
French Catholic Church had successfully resisted the liberalizing forces
of the Reformation, and pitted the claims of faith and tradition against
those of reason and critical enquiry: consequently, the French Enlight-
enment was markedly more anti-religious than its German, Scottish, or
English counterparts.!” The perception that ‘reason’ and ‘faith’ stood
in unavoidable tension was reinforced by the anti-religious attacks of
1789 revolutionaries, and by the Church’s rearguard attempt, throughout
the nineteenth century, to retain its grip on the nation’s minds.!"!
Chapter 2 argued that this ‘conflict between the two France’ wedded
all republicans to anticlericalism (criticism of the Church’s political and
social influence) and to universal civic education (inculcation of the
basic political values of the republic into the citizenry). But a minority of
more advanced republicans, influenced by a radicalized Kantian ethics
or by secular positivism, went further, and concluded that religious
belief per se was incompatible with republican citizenship.
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What, then, was wrong with religious belief? At bottom, it was
deemed to conflict with the republican commitment to individual
autonomy. Catholics, in particular, were taught uncritically to accept
the dictates of God, the pope, and priests, and to live by rules
that they could neither comprehend nor scrutinize. Religious belief,
then, represented an abdication of the human capacity for rational,
autonomous self-determination. As Protestant free thinker Ferdinand
Buisson put it, ‘anyone who accepts a credo. .. renounces his freedom
of thought and becomes a believer. This is a man who warns us that
at some point he will stop using his reason to rely on an already-there
(toute faite) truth that he is not allowed to control.”!? Free thinkers like
Buisson were not necessarily atheists, but they insisted that religious
belief should be left to individual reason and conscience, and not
be moulded by externally imposed dogma.'® Socialist Jean Jaurés, in
a famous speech to the Chamber of Deputies in 1895, startled his
audience when he proclaimed that ‘all truth that does not stem from
us is a lie... No dogma should limit the perpetual etfort and perpetual
search of human reason.”'* Further still, the content of religious dogmas
itself encouraged subservience and dependency, as evidenced in the
Catholic Church’s teaching on the inherently sinful and corrupted nature
of human beings, its scriptures against the arrogance of human reason,
and its theological justifications for the inequalities of ancien régime
society. The Church maintained the populace in a state of ignorance
and servitude and, as both Condorcet and Rousseau had pointed out,
only self-determining, autonomous citizens could form and sustain a
republic. Because the republic’s legitimacy was rooted in public opinion,
it must ‘establish the moral conditions which guarantee the rightness
and the independence of this opinion, notably in relation to prejudices
and dogmas that claim to direct it’."> Thus, the republic could not be
neutral vis-a-vis the doctrines that enslaved the people; as neo-Kantian
philosopher Charles Renouvier put it, igue morality should ‘aim to take
minds away from superstitious beliefs, and above all from doctrines
which contradict [the ideal of] justice’.!® To those /aiciste republicans,
laicite implied emancipation of the human mind from obscurantisme.

This secularist, militantly anti-religious interpretation of /aicité was
much in evidence in the repression of religious congregations (such as
Jesuit teaching orders) in the early twentieth century, and has recently
resurfaced in the debate about the risks of ‘mental manipulation’
involved in membership of ‘harmful cults’ (sectes nocives) such as the
Church of Scientology. In both cases, republicans pointed to the
dangers of the ‘exploitation of dependency’ and ‘alienation of moral
autonomy’, and to the need to protect vulnerable individuals from the
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‘so-called right to alienate their liberty’.!” In both cases, the French
republic’s high-handed treatment of religious groups in the name of
the protection of individual freedom was internationally castigated as
intolerant and illiberal ‘thought police’. In truth, in the absence of
unambiguous instances of reprehensible acts by sectarian groups, the
charge of ‘mental manipulation’ is notoriously difficult to prove and, at
any rate, the legal regime of /icité, given its fundamental commitment to
freedom of conscience, prevents the courts from repressing ‘manipula-
tive’ cults on paternalistic grounds.!® Despite high-profile prosecutions
of such groups as the Church of Scientology, the ‘anti-cult’ law voted
in 2002, therefore, turns out to have mainly a symbolic, educative, and
preventive, rather than repressive, function. Even sympathizers of the
emancipatory ambitions of /aizisme concede that the state can do no
more than equip citizens with the knowledge and skills they need to
resist the most pernicious forms of religious indoctrination. As foremost
laiciste apologist Henri Pena-Ruiz states, ‘the eradication of the dangers
of irrationalism would be salutary, but it can only happen through
education and public information, to the exclusion of all measures
which restrict freedom of conscience.”’” We can say, therefore, that the
laiciste state is a perfectionist state—it does not refrain from passing moral
judgements about the content of individual conceptions of the good—
but it is wary of paternalistic coercion—which would conflict with both
freedom of conscience and freedom of thought. In the spirit of John
Stuart Mill’s perfectionist liberalism, French /aicistes castigate religious
doctrines that infringe on human dignity and autonomy,” recommend
that individuals who endorse them be ‘guided, reasoned with, educated’,
rather than forcibly coerced into behaving autonomously, and only allow
state paternalist intervention in the case of children, who must be pro-
tected against premature indoctrination by their parents or community.
Where French /laicistes diverge from Mill, however, is in their belief that
the state, unlike any other social institution, is an inherently benevolent,
progressive, and modernizing institution, that traditional identities pose
a threat to autonomy, and that state-controlled education holds the key
to rational self-emancipation.?! These points are elucidated in the next
three sections.

The State, Modernity, and Tradition

Laicisme is one manifestation of a wider modernist philosophy of the
state, which sees it as the chief agent of the historical emergence
of individualist, liberal society. French revolutionaries, in contrast to
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their English and American predecessors, were convinced that liberal
society did not emerge naturally out of the unfettered development of
commercial society and patliamentary democracy: theirs was a rationalist
and voluntaristic project, which aimed at wrenching individuals free
from the corrupt state of servility they had found themselves under
in the ancien régime*® The liberal autonomous individual was not a
natural or historical given: it was to be brought into existence by the
rational, civilizing influence of the modernist state.”> As sociologist
Emile Durkheim reflected a century later, in the French tradition,
‘the stronger the state, the more respected the individual’?* Jean-
Fabien Spitz has recently drawn attention to the ‘classical #pos of
French republican thought, which asserts that social inequalities and
the possibility of private oppression stand in inverse proportion to the
power of the state’.® Republicans were not unaware of the dangers
of state oppression, but deemed it generally more benign than forms
of social oppression perpetuated in the name of tradition or religion—
not an unreasonable assumption in a pre-liberal, deeply conservative
society where only the alliance between a modernizing bourgeoisie
and a strong state was able to break the hold of feudal, aristocratic
interests.”® In the republicans’ historical imaginary, therefore, the state
had ‘unashamedly’ imposed its ‘social authority’ in the interests of
‘promoting the autonomy of persons™?’ it had, notably, liberated
individuals from the grip of traditional loyalties and identities. The
state, therefore, was the chief agent in the transition from Gemeinshaft
to Gessellschaft, from status to contract, from a communitarian order
to an individualistic one.”® According to the influential sociological
paradigm of social integration first adduced by Durkheim, citizens were
to be—literally—‘acculturated to modernity’? by the state: it was a
functional requirement of modern industrial society that they leave
behind their particular bonds and primary allegiances (to local cultures,
family traditions, and religion) to avail themselves of opportunities for
social and geographical mobility. The modernist story of ‘integration’
was one of autonomization, individualization, and unavoidable cultural
disenchantment.’” Nation-building involved uprooting individuals from
‘archaic’ regional cultures,”! a ‘civilizing mission’ which, notwithstanding
the salience of ethnocentric, racist assumptions about the intrinsic
‘difference’ and backwardness of non-European peoples, was also
tentatively pursued in French colonies such as Algeria and Senegal.>
Republicans were confident in the universality in the values of progress,
individualism, and autonomy, and in their corrosive effects on archaic,
illiberal traditions. Republican philosopher Alain Finkielkraut thus refor-
mulated this classic Enlightenment-influenced account of modernity
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thus: ‘it is a# the expense of bis culture that the European individual has
conquered, one by one, all his liberties, it is also, and more generally,
the critique of tradition which constitutes the spiritual foundation of
Europe.™ This valuable Enlightenment modernist heritage, he believes,
is threatened by contemporary multiculturalism.

Multiculturalism, Relativism, and Oppression

One central strand of criticism of contemporary multicultural philos-
ophy, in the writings of French official republicans, is that, in its
rehabilitation of the legitimacy of ‘cultures’, ‘traditions’, and ‘collective
identities’, it turns its back on the modernist, progressive project
of individual emancipation. Philosophers such as Finkielkraut, Reégis
Debray,** Pierre-André Taguieff,® and Catherine Kintzler’® have inter-
preted the contemporary revival of cultural identities, and claims for
the recognition of difference, as a regression to an anti-liberal, counter-
Enlightenment, communitarian social philosophy which postulates that
individuals are primarily defined through their group membership. The
Left, in its generous impulse to make amends for the complicity of
Western universalism with cultural imperialism, colonial atrocities, and
the heavy-handed repression of sub-national identities by the state,
ended up endorsing the age-old anti-universalist, anti-individualistic
prejudices of conservatives and reactionaries. The latter—from Joseph
de Maistre to Maurice Barrés—had argued that the abstract individual
hailed by revolutionary republicans was a fiction, that liberal education
tragically ‘uprooted’ children from their cultural milieu, and that moral
values were not universal but community-relative. It is this relativis-
tic, anti-individualistic philosophy that the post-colonial, multicultural
Left has—albeit unwittingly—inherited. In its commitment to show
respect to traditional cultures, notably those of immigrants from former
colonies, it ends up reducing the latter to a fixed, essentialized ‘identity’,
denying their basic individual dignity, and legitimizing the collective
oppression of vulnerable individuals in the name of tradition, culture or
religion. Throughout the 1990s, official reports of the Haut Conseil
a Dntégration repeatedly pointed to the dangers of communantarisme
(which, in French, stands for the tendency of cultural groups to control
and restrict the lives of their members by isolating them from wider
society) and recommended that opportunities be provided to individuals
to stand back from, or exit, from their communities.?’

In a commentary on recent Anglophone liberal writings about cultural
and moral pluralism, Yves-Charles Zarka takes both John Rawls and
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Will Kymlicka to task for playing down (in different ways) the centrality
of individual autonomy to liberalism. Rawls fails to recognize that
making ‘reasonableness’ a condition of liberal justification necessarily
excludes those groups which unreasonably reject core liberal values such
as respect for individual autonomy.”® Kymlicka, for his part, is more
committed to autonomy but does not convincingly show that granting
cultural rights to groups will not ipso facto introduce restrictions of their
members’ rights and liberties.> Both, Zarka suggests, should be more
candid about asserting substantive liberal values, and unambiguously
state that toleration should not be extended to those groups which
do not respect individual autonomy. If there is a ‘right to difference’,
it cannot encompass a right to endorse ‘obscurantist forms of con-
science, mores and life’.* “The state, he concludes, must guarantee and
protect individual liberties against the possible oppression of religious
orthodoxies or community constraints.”*! Customary practices such as
female genital mutilation, polygamous or forced marriages, and—as
we shall see below—the wearing of hijab are routinely offered as
instances of such oppression. One salient feature of the French, by
contrast to Anglophone, debates about multiculturalism and feminism,*
however, is that they have revolved less around the legitimacy of
the legal accommodation of cultural practices than about the purpose
and content of state education and the ‘public philosophy’ of the
republican state exhibited therein. It is on the educational battlefield
that the French ‘cultural wars’—the conflict between universalism and
relativism, between individualism and communantarisme, between ‘reason’
and ‘identity’—have mostly been played out.

Eduncation, Reason, and Self-Emancipation

Throughout the 1980s and 1990s, a highly polarized, acrimonious,
and often intellectually confused debate about which education best
promoted the republican ideals of freedom and equality pitted ‘ped-
agogues’ against ‘republicans’*® The former, critical of the elitism
and social exclusivity of abstract, one-size-fits-all schooling, advocated
child-centred pedagogy, sensitive to the particular social and cultural
background of children. The latter, by contrast, insisted that all children,
regardless of their family and social circumstances, be equipped with
classical humanist instruction, centred on the mastery of universal skills
and knowledge contents (/s savoirs), which in themselves were liberating
and egalitarian. For ‘republicans’, child-centered, culturalist pedagogy
only legitimized a ‘dumbed down’ education for disadvantaged children,
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which were patronizingly reduced to their ‘culture’ and thus denied
the benefits of genuine, humanist, universal, intellectual ‘culture’. In
The Undoing of Thought (1987), Finkielkraut launched a powerful attack
on the culturalist philosophy underpinning the réforme pédagogique, eluci-
dating in the process the foundational principles of the emancipatory
state conjured up by laicistes. In his view, la culture, that is, high
or classical culture, founded on individual critical reappropriation of
the humanist canon, should be defended against /e culture/, a more
anthropological, relativist, and anti-intellectual notion. Multiculturalists
had perversely praised ‘culture’ gua origin or particular collective identity
(the German Kultur) instead of ‘culture’ gua individual cultivation of the
mind and transcendence, through rational reflection, of common sense
and social and cultural determinism (the German Bildung).** Yet only
the latter—enlightened rational education—holds the key to individual
emancipation.

Many republicans thus endorse an almost Platonist, humanist doc-
trine of knowledge as freedom. Knowledge-acquisition—the process of
learning itself—fosters an ability to abstract from the bonds of social
habit, unreflected prejudices, and oppressive ideologies.45 Thus, the phi-
losophy dissertation—a compulsory subject in the final year of French
secondary school—is the nec plus ultra of republican education: there,
students are taught to seek to transcend ‘common sense’ (fe sens commnn)
to reach ‘common reason’ (/a raison commune). (Not surprisingly perhaps,
many republican educationalists are themselves philosophers or philos-
ophy teachers, in contrast to their pédagogne adversaries who are more
likely to have been trained in the social sciences, notably sociology.)
Thus, philosophers write about the emancipatory power of enlightened
knowledge, and of learning as the conquest of true autonomy and the
breaking away from servitude and dependency.*® They typically hold fast
to a positivist distinction between ‘knowledge’ and ‘belief—the former
essentially freedom-enhancing, and the latter oppressive.*” How, then,
is this knowledge to be acquired? How are the forces of ‘nature’ and
‘society’ to be tamed by the force of ‘knowledge’ and ‘reason’ Repub-
licans, influenced by the modernist and rationalist paradigms outlined
above, have no qualms in firmly asserting that only the state can deliver
such emancipatory knowledge. Nowhere does the ideology of political
rationalism manifest itself more starkly than in the conception of the
state as an zstitutenr (the telling French word for teacher). The modern
state is perceived as the holder of science, of reason, the ‘principal
agent of the institution of truth™® in society. Neo-Kantian philosopher
Catherine Kintzler argues that ‘in a society characterized by ubiquitous
relationships of domination—cultural, religious and economic—state
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schools are a privileged locus for the inculcation of the habit of
independence through the exercise of critical judgment’.*” Republican
education, she claims, should ideally be ‘anti-social’: it should substitute
for non-voluntary forms of social membership a rational capacity
for individual self-determination.’’ Historian Yves Deloye notably has
demonstrated that the educational philosophy of the Third Republic
was consciously designed to substitute rational persuasion for the moral
indoctrination long dispensed by the church.”! The pivotal difference
between republican and Catholic education was that while the former
involved submission to the authority of a ‘master’ (the teacher), it was
one whose role it was to teach children to ‘live without a master’. As
an official report of the General Inspectorate grandly noted, education
should teach children to ‘find in themselves the resources to break
free from subjection’.52 By contrast, ‘social authorities’ such as families,
churches, cultural communities, and the media merely perpetuate the
domination of heteronomous systems of thought. Within schools, pupils
‘learn not to have to endure spiritual subjections, and lucidly to reflect
on their ideological and religious conditioning’.>® Writing in the midst
of the 1994 headscarves affair, Kintzler argued that to educate children
is to encourage them to distance themselves from their family or
community beliefs and to reflect critically on them. ‘Children’, she
wrote, ‘should forget their community and think of something other
than that which they are in order to think by themselves.”®* This is what
republican historian Claude Nicolet calls ‘zuner laizité’—the capability for
self-emancipation fostered by (state) education to rational autonomy.>
This capability, /aicistes argue, is denied and negated by the wearing of
such symbols of subservience as the Muslim hijab.

Mustim Headscarves as Symbols of Female Religions Subservience

This section elucidates the feminist critique of hijab, first by retrieving
a deeply rooted republican imagery about the links between citizenship,
gender, and religion, then by interpreting the recrudescence of the
wearing of headscarves as a practice central to today’s traditionalist,
patriarchal backlash within Muslim communities worldwide.

The Republic, Gender, and Religion

The veiled Muslim woman has revived a potent imaginary about republi-
canism, gender, and religion. In the early twentieth century, at the height
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of the republic’s struggle against religious congregations, the veiled
Catholic nun was perceived as the antithesis of the republic. She was
the ‘anti-Marianne’,”® whose irrational religiosity and forced confine-
ment ostensibly symbolized rejection of the republican ideal of secular
progress, female autonomy, and rationality. As women in general were
deemed highly vulnerable to the influence of the Catholic Church, their
liberation from the grip of religion was a pivotal republican mission.
As Jules Ferry unambiguously claimed, ‘women must belong to Science,
or else they will belong to the Church.”” In truth, French republicans’
optimism about the possibility of female enlightenment, notably through
state education, did not extend as far as granting them political rights:
while male universal suffrage was secured in 1848, women were allowed
to vote only in 1945. Conflicting accounts of this troubling anomaly—
which goes to the heart of the connection between citizenship and
republican conceptions of individual autonomy—have been offered.
While radical feminist historians have argued that the representation
of women as irrational and non-autonomous was instrumental to the
republican construction of the public sphere as a gendered, ‘fraternal’
community of (male) citizens,”® republican historiography has pointed
out that it is, paradoxically, because republicans embraced a universalist,
progressive notion of gender equality—as equal capacity for reason
and autonomy—that they were reluctant to open up partial ‘spaces
of citizenship’ for women in patronizing deference to their traditional
functions—as wives and mothers, for example—and instead kept alive
the promise of their full recognition as autonomous citizens, once
they had acquired the necessary independence, through education and
participation in the labour force.”” Be that as it may, the burgeoning
feminist movement did not hesitate to rally round the anticlerical
republican camp.®’ For all the latter’s ambivalence about the ‘gender
of citizenship’, its explicitly universalist, emancipatory discourse opened
up the promise of women’s liberation from traditional, particularly
religious, forms of social domination.

The natural affinity between the French feminist movement and /aicité
was further premised on the denunciation of the historical manipulation
of religion by patriarchal power. All monotheistic religions historically
contributed to entrench the domination of women. Crucially, male dom-
ination was often played out on women’s bodies, and particularly on
the legitimate modes of physical appearance that faithful women should
display as symbols of their loyalty to God (and to their husbands). In
this context, veiling must be seen as an ‘antique alienation’, in the
words of Kacimi, expressing ‘3,000 years of hatred of women’, notably
in semitic cultures.®’ Did not St Paul himself argue that women must
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wear on their heads the symbol of their subservience: ‘man must not
cover his head because he is the glory of God; as for woman, she
is the glory of man?® The control of women’s bodies was tightly
linked to the control of their sexuality, seen as a potential threat to
the order of socially regulated procreation and family transmission. To
those feminists who in the 1970s had fought for women’s rights over
their own bodies, the hijab raises the spectre of regression towards age-
old constraining impositions on women, reminiscent of the nineteenth-
century Victorian corset or of the twentieth-century ban on women
wearing ‘masculine’ trousers.®> While some argue that Islam is not
inherently more sexist than Christianity or Judaism,** others point to
its specific ‘theological complex’ inclined to repress feminine sexuality
as such,% and its historical association with deeply patriarchal societies,
notably Middle Eastern and Mediterranean.® More to the point, how-
ever, the contemporary reassertion of patriarchal norms within Muslim
communities worldwide is symptomatic of the way in which women
and their status become primary targets of the traditionalist, religious
backlash experienced in societies confronted with rapid social change
and the widespread social destabilization it brings in its wake. This neo-
traditionalist backlash provides the context against which the wearing of
hijab has been interpreted in contemporary France, and it has bought
new life into the /aiziste, anti-traditionalist, anti-religious, and feminist
strand of French republicanism.

A Neo-Traditionalist, Patriarchal Backlash

As early as 1936, British feminist Ruth Frances Woodsmall observed
that ‘veiling is a barometer of social change in the Muslim world”.’
Throughout the nineteenth and twentieth centuries, the issue of
women’s dress became a pivotal site of struggle between modernizers
and traditionalists. While modernizers (such as Mustapha Kemal in
Turkey or the Shah in Iran) castigated the backward and oppressive
practice of veiling as a potent symbol of archaic myriad restrictions on
women’s freedom, notably their confinement outside the public sphere
of education and work, traditionalists (such as Egypt’s Muslim Brothers
or Ayatollah Khomeiny in Iran) fought a rearguard battle to fend off
the forces of modernization and preserve (or reinvent) an idealized
Muslim community.®® As feminists have long argued, while collective
identities are typically androcentric, the burden of maintaining their
continuity and integrity through time is chiefly placed on women. ‘Fallen
women’—those women who are tempted and corrupted into ‘modern’,
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foreign, ways of life—are blamed for failing to preserve the group’s
(men’s) honour. In times of rapid change, defensive male-dominated
communities feel a need to control women in their midst, usually
through appeal to a rigidly sexist interpretation of a sacred religious
text. Thus, religious fundamentalism often takes the form of a ‘patri-
archal protest movement’.”’ Its neo-traditionalist rejection of secular
modernity is principally expressed through control of women’s bodies
and movement (through scriptures against sexuality, contraception, or
abortion, or against the breakdown of families caused by female work)”
and, in the case of Islam, through control of women’s dress.”! The hijab
is deliberately used as a powerful marker of vital separations: between
the sacred and the profane, intimacy and visibility, men and women,
husbands and other men, and faithful and “fallen’ women.”? Arguably,
claims that veiling is central to Islamic faith are complete perversions of
Islam, based either on a misunderstanding of the historical context of
the Qur’an or, more cynically, on a deliberate distortion of the sacred
text by patriarchal power.””> Above all, they express a wish to stem
the destabilizing impact of women’s entry into traditionally male public
spaces, such as universities and paid work. As Morrocan feminist Fatima
Mernissi states, the headscarf is ‘a symbol revealing a collective fantasy
of the Muslim community: to make women disappear, to eliminate
them from communal life, to relegate them to an easily controllable
terrain, the home, to prevent them from moving about, and to highlight
their illegal position on male territory by means of a mask’.” The
enhanced visibility of hijab in Muslim countries since the 1970s can be
interpreted as a patriarchal backlash against the (failed) modernization
of Middle Eastern and North African societies by secular nationalist
movements, a backlash which seeks to re-establish a traditionalist social
order centred, above all else, on the reaffirmation of traditional gender
roles and on women as chief guardians of cultural, family, and religious
values.

It is this feminist interpretation of fundamentalism as a patriarchal
religious movement that is (implicitly) endorsed by French /Zaicistes. While
concerns about female subordination were raised mezza voce during
the first two ‘headscarves affairs’ of 1989 and 1994, they have come
to the fore in recent years, in official circles, against the background
of the growing audience found by fundamentalist Muslim movements
in French-deprived neighbourhoods. Many socialists, notably, recently
supported the ban on the grounds that they had been naive about
the worsening of women’s status in deprived neighbourhoods—a cause
taken up by such organizations as the Ligue des Droits de la Femme
and the Grand Orient de France. Meanwhile, an alliance had been
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formed between the ‘grassroots feminism’ of young second-generation
immigrants from the guartiers (deprived immigrant neighbourhoods)
and the ‘middle class feminism’ of republican /aiciste intellectuals,”
which created an ‘extraordinary pro-feminist consensus’.”® Women and
their bodies were perceived as the chief site of preservation of an
idealized ‘Muslim identity’, and headscarves were held to symbolize the
inferiorization of women. Fundamentalists, exploiting Muslims’ feelings
of humiliation, in a tense international context, have actively sought the
‘re-Islamization’ of immigrant-dominated areas, precipitating a dramatic
‘regression’ of the status of young women.”” Republican hopes for the
emancipation of beurettes (young women of Maghrebi origin), through
educational and work opportunities, were dashed when it appeared that
an increasing number of them were being forced by their families or
spiritual leaders to wear Muslim headscarves and conform to traditional
gender roles. As Rachel Bloul has noted, the honour of women is
‘not just an armature of stable systems of cultural reproduction’, but
also acts as a ‘surrogate for the identity of embattled communities of
males men shore up their humiliated sense of identity (and virility)
through control of ‘how their women look’.”® Women’s appearance
is a powerful signifier of specifically female virtues such as modesty,
chastity, and obedience. Thus, headscarves should not be seen in
isolation but connected to such deplorable trends as the recrudes-
cence among Muslim groups of oppressive practices like polygamy,
repudiation, and forced marriages,79 as well as a recent spate of sexual
violence and harassment against women. In the spring of 2003, young
women from the guartiers organized a country-wide march to denounce
the humiliating blackmail to which they were routinely subjected by
their male peers: ‘dress decently and wear a scarf or else you are fair
game for sexual harassment’—thus conjuring up two age-old figures
of female alienation, the ‘saint’ and the ‘whore’. Against those men—
fathers, brothers, and imams—who claimed to define the legitimate
parameters of ‘Muslim womanhood’, they defiantly proclaimed that they
intended to be ‘neither prostitutes nor slaves’ (Ni Putes Ni Soumises is
the name of their association).* Hanifa Cherifi, the mediator appointed
by the government to solve headscarves dispute in schools, summed
up the critics’ view when she asserted, during parliamentary auditions,
that the headscarf was ‘more than a piece of clothing’ and referred to a
‘restriction of mixity, of individual liberty, and of gender equality’.’!

If this is the case, republicans should heed the warnings of feminists
living in Muslim countries who urge the French not to see the hijab as
a mere manifestation of cultural particularism or private religious piety,
and to show solidarity to women who have opposed veiling, from
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the Syrian and Iraqi women who publicly took off their veil in the
1920s, to Algerian and Iranian women today who resist fundamentalist
oppression.®? Algerian feminist Wassyla Tamsali has urged her French
counterparts not to use double standards in criticizing the subordination
of women in culturally different contexts. Feminists should denounce
‘everything that reduces women to their reproductive sexuality and to
their exclusive dependency on the community that decides their fate’,
and should not be intimidated by the religious claims made on behalf of
hijab: after all, the feminist struggle for abortion in the 1970s attacked a
dogma that was more fundamental to the Catholic Church than veiling
has ever been to Islam.®> Misguided post-colonialist scruples should not
stand in the way of the universalist promotion of female emancipation
against the regressive force of religious, counter-Enlightenment forces.®*
For in addition to the imposition of a patriarchal interpretation of
the Qur’an, the wearing of headscarves symbolizes a broader reli-
gious, obscurantist protest against Western modernity, not least the
rationalist and emancipatory ambitions of state education.®> Not only
have attempts been made to deny schoolgitls the benefits of ‘mixed’
school activities such as physical education, but the hijab has also
been associated to rejection by Muslim students (or their families)
of such subjects as biology, history, and some philosophy classes,
on the grounds that they contradicted the teachings of Islam. The
headscarf symbolizes, at best, a profoundly ambivalent attitude towards
the benefits of secular free enquiry and, at worst, an obscurantist and
oppressive assertion of the primacy of communal tradition or divinely
ordained command over individual reason.*® It denies young gitls the
very benefits that republican education had promised them, namely,
the possibility of emancipation from their condition through the critical
re-examination of beliefs inculcated by their families or communities.

Education and Autonomy: The Liberty-Based Case against
Hijab in Schools

The previous two sections have elucidated two central premises of
the /Jaitiste case. The first is that the emancipatory ambitions of the
republican state are best pursued through education to autonomy, which
fosters in children a capacity to distance themselves from the traditional,
often oppressive values transmitted by their family and community
of origin. The second is that Muslim headscarves in themselves are
symbols both of female and of religious oppression, and infringe on
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the republican conception of liberty as rational self-determination. It is
not immediately obvious, however, that the combination of these two
premises is sufficient to justify banning headscarves in schools. There
are, in particular, two missing links in the argument. First, why should
pupils be required to take off their headscarves prior fo their being
educated in autonomy? Second, if the wearing of hijab is incompatible
with a life of autonomy, why ban headscarves onfy in schools? Coherent
answers to these—admittedly central—questions are, unfortunately, not
readily available in the French literature. In this section, I attempt
to reconstruct a coherent and plausible /laiciste case, putting special
emphasis on its distinctive republican conception of education. Prima
facie, the /laitiste case is compatible with liberal educational paternalism:
it states that the state has a special duty to inculcate in children the
skills associated with the exercise of autonomy. While this explains the
laicistes’ exclusive focus on children’s education in autonomy (and their
repudiation of state paternalism for adult headscarves-wearers), it does
not account for the ban on headscarves in schools. This is because,
on a standard liberal account, what should suffice for paternalistic
purposes is that veiled schoolgitls, like all children, benefit from a
comprehensive autonomy-promoting education. To understand why
they need, in addition, to take off their headscarves while receiving such
education, we need a more robust republican conception of education.
This suggests that state schools are not only spaces in which children
acquire a capacity for autonomy, they are—unique—spaces in which
children can exercise (some form of) (relevant) autonomy.

Paternalism, Socialization, and Children

If we assume, on the one hand, that the wearing of headscarves
infringes individual autonomy and, on the other, that the emancipatory
state has a duty to promote individuals’ interest in their own autonomy,
why not ban hijab in society altogether?®” Why be concerned merely
with children, and with school regulations? Admittedly, as Mill argued,
the legitimacy of state paternalistic intervention (i.e. infringement of
someone’s liberty in order to promote their interest in liberty) cannot
be posed in the same terms regarding adults and children. Adults
should generally be considered the best judges of their own interests,
and should be left free to make mistakes, pursue valueless forms of
life, or follow a life of blind devotion to others or to God (but
not, Mill noted, permanently to enslave themselves). The state may
encourage, in a number of non-coercive ways, the pursuit of autonomy
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by its citizens, but what it cannot do is to coerce adult citizens into
behaving autonomously. As we saw during our brief discussion of
the French state’s attitude towards cults (seces), the state can alert
citizens to the dangers of sectarian membership, but it cannot ban
cults altogether. By the same token, arguably, the state can legitimately
criticize the oppressive patriarchal order which requires women to
cover their heads, but it cannot forcibly prevent Muslim women from
wearing headscarves. To use /air vocabulary, the state may promote
freedom of thought but cannot enforce its exercise, because of its
prior commitment to respect for freedom of conscience. By contrast,
and crucially, a perfectionist commitment to the value of individual
autonomy can legitimize paternalistic action in the case of children.
This is because children have not yet formed their conception of the
good and moral character, and must be protected from premature
indoctrination by their parents or community. Through education, they
should be given the rational skills required critically to assess the values
they have been brought up with, so they are in a position to choose
for themselves which to endorse, revise, or repudiate. Families cannot
be trusted to provide autonomy-promoting education to their children;
the state, with its public commitment to autonomy and citizenship, is
a more reliable paternalist agent, at least as far as children’s interest in
their own autonomy is concerned.®®

If this is the case, why should the state not forbid all under-age
children from wearing religious headscarves (leaving it up to them,
when they become adults and have acquired the tool of autonomy,
to make an informed, independent decision about the demands of
their religion)? The basic answer is that this would fall outside the
bounds of justifiable paternalistic intervention. To see why this is so,
let us compare Muslim headscarves with another customary practice of
female oppression, female genital mutilation. For our purposes here,
two differences between the two practices stand out.® First, while
genital mutilation causes direct and measurable harm to young girls—
gravely infringing on their physical integrity and health and damaging
their sexual capabilities—headscarves do not so much cause particular
harms as act as a symbolic marker of female inferiority and subservience.”
Thus, paternalistic intervention is more difficult to justify in the latter
than in the former case. Second, and crucially here, while gitls are
subjected to genital mutilation at a young age, Muslim headscarves
are typically worn by gitls after they have reached puberty, when they
can be presumed to have willingly consented to wearing them. Of
course, all prohibitions to which under-age children, but not adults, are
subjected to on paternalistic grounds (such as prohibitions on the sale
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of alcohol) rely on inevitably arbitrary decisions about what constitutes
the ‘age of reason’ in particular cases. Yet in so far as informed consent
is what underpins the pre-emption against paternalistic intervention
against adults, the fact that mature adolescents are capable of it clearly
provides grounds for caution regarding the legitimacy of a blanket ban
on headscarves. That the hijab may be consented to, then, provides a
prima facie argument against ‘direct’ paternalism.

However, I now want to suggest that this fact also provides a strong
argument for ‘indirect’ paternalism—whereby all children are provided
with a comprehensive autonomy-promoting education. This can be seen
by probing further the connection between autonomy and socialization
in the writings of the /aizistes. A preliminary observation is that some
would concede that the wearing of headscarves can at times be a clear
instance of coercion of hapless young children or adolescents by their
parents or community leaders. Indeed, there is abundant evidence of
Muslim girls as young as 12 or 13 being forcibly coerced into covering
their heads. However, /ziiistes insist that even in the more common
cases when older adolescents voluntarily decide to wear headscarves on
religious grounds and are not subjected to obvious coercion or threats
by either their parents or religious leaders, doubts must be cast about
the authenticity and validity of their choice. Two arguments have been
offered. First, even if adolescents autonomously decide to affirm their
religious or cultural identity by wearing a Muslim headscarf, they are
deceiving themselves about the implications of their choice. Too fre-
quently, women are instrumentalized by Islamist groups operating in the
quartiers, and the ‘chosen scarf” swiftly becomes a ‘forced scarf’, as young
veiled women are then required to live up to standards of ‘Muslim
womanhood” defined by patriarchal norms.”! So even if their initial
decision to wear the headscarf is autonomous, it impairs their future
capacity for autonomy. Second, and more importantly, the decision to
wear a headscarf may itself be a rationalization of the limited range of
options opened to Muslim girls: it may be, to use the term favoured
by (some) Anglo-American liberals, an ‘adaptive preference’.”> Adaptive
preferences are preferences that have—consciously or otherwise—been
altered to fit unjust background conditions, so that their holder can
conceal the injustice of her situation from herself. If the actual choice
opened to young Muslim women in certain guartiers is either to wear
a headscarf and be shown respect by their male peers, or opt for
‘Western’ clothing and be subjected to abuse and harassment, they may
seek to maintain their dignity and self-esteem by convincing themselves
that their choice to veil is a free one. Yet as Finkielkraut puts it, ‘those
who do it to protect themselves from misogyny and sexism cannot be
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said to be free.””® For, in the words of another commentator, such
insidious, ‘internalized pressure’ is an ‘expression of consent only by
proxy’ and expresses ‘the silent alienation of a human being whom
it is difficult to see as autonomous’’* This is because, while their
freedom of action may not be externally limited, their desires and
preferences have been internally shaped and constrained in unjust ways.
As sociologist Pierre Bourdieu pointed out (albeit in a different context),
in line with well-established feminist literature, ‘male domination’, like
all forms of ‘symbolic domination’, works essentially by being ‘invisible’
and ‘gentle’ to its victims, who ‘internalize’ its categories through a form
of ‘enchanted subjection’ that primarily inscribes itself through ‘things
and bodies’.” The choice to veil, on the /iviste view, may be interpreted
as an instance of dominated choice, whereby choosers are subjected neither
to interference with their actions nor to ditect coercive threats, but
where (i) the options open to them are equally unattractive and (ii)
their option set has been framed by an unjust, patriarchal normative
order. Thus, in the words of feminist Zelenski, ‘the fact that girls claim
the headscarf does not make any difference [to the reality of their
domination]”.”¢

One difference the girls’ prima facie consent does make, however, is
that a blanket ban on headscarves would be unduly coercive and would
not address the root cause of female oppression—the internalization
by women of pervasive norms of patriarchal socialization. What is
required, instead, is an alternative socialization, and this is precisely
what state education is designed to provide. A number of /aitistes
and feminists appeal to Article 5 of the UN Convention on the
Elimination of all Forms of Discrimination against Women, which
focuses, not only on legal reform and prohibitions but also on the
‘modification of social and cultural patterns of conduct of men and
women’ with a view to ‘eliminate prejudices of female inferiority’.”” In
laigue schools, young Muslim girls benefit from a thoroughly non-sexist
education, which exposes them to the variety of gender roles that can
be freely taken up in French society, and they are taught autonomy-
related skills, which empower them to reflect on, and question, the
broader cultural and religious norms they have been brought up with.
They are, for example, taught methods for evaluating the truth and
falsehood, or relative probability, of various claims about the world;
they are taught how to resist manipulation and made to understand
that adaptive preferences can be avoided by ‘stepping back’ from their
commitments and reflecting on how they were formed; they are taught
that good lives are lives lived autonomously.”® As Condorcet put it (in
the phrase cited in the epigraph to this chapter), one chief purpose of
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education is to ‘exclude all dependence, either forced or voluntary’. Edu-
cation, in other words, allows the only emancipation that is worth the
name (because it is not brought about through coercive paternalism):
self-emancipation.

So the education favoured by /zitistes is what John Rawls would call a
‘comprehensive’ liberal education, in contrast to his favoured ‘political’
liberal education. In broad terms, a political liberal education fosters
the political virtues of citizenship: the ability to see one’s conception of
the good as only one among a range of reasonable views, the ability to
distinguish, for purposes of political deliberation, one’s comprehensive
doctrine from the public requirements of mutual respect, reciprocity
and so forth. In French /aigue terms (as set out in Chapter 2), secular
civic education fosters in children a capacity to separate their public
from their private selves, and to endorse a ‘/itiged’ interpretation
of their religious commitments. By contrast, a comprehensive liberal
education, in Rawlsian terms, explicitly cultivates substantively liberal
virtues such as autonomy and individuality; it shapes the whole of the
self, not merely the self in its ‘political’, civic capacity, and thoroughly
alters the relationship of the self to its ends and values. In /aigne
terms, such an education provides children with the skills required
for ‘self-emancipation’ from oppressive value systems inculcated in
the private sphere of family and community life. Now, as a number
of liberal theorists of education have argued, and Rawls himself has
conceded, a political education is in practice hardly distinguishable
from a comprehensive education in autonomy.” This is because, as
Amy Gutmann has neatly put it, ‘the skills of political reflection cannot
be neatly differentiated from the skills of evaluating one’s one way of
life.”1% Nor should liberals ‘regret—as Rawls does!"'—the wide-ranging
impact that a liberal education will have on how individuals relate to
the sometimes illiberal, traditional, religious comprehensive doctrines
they have been brought up to believe. While liberals are committed to
respect for the pluralism of ethical doctrines in society, they should only
respect those that are ‘reasonable’ and, arguably, doctrines that advocate
the oppression of certain members of society are not doctrines that
liberals should seek to accommodate.!"?

All French /Jaigue thinkers would, I suspect, be in broad agreement
with Eamonn Callan, Amy Gutmann, and Meira Levinson’s suggestion
that all liberal education is inevitably autonomy-promoting. As we have
seen, even the neutralist strand of /uizité elucidated in Chapter 2 com-
prises a robust conception of the ‘detached school’ as promoting values
discrepant from those of the family and society at large, and fostering,
for the purposes of citizenship, a capacity to adopt reflective distance
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vis-a-vis one’s upbringing. That all /zigue defenders are committed
to education as promoting at least a weak version of autonomy is
not surprising, given their foundational commitment to disentangle
citizenship from the grip of Catholicism. So even advocates of a
strictly ‘neutral’ education, such as Jules Ferry, acknowledged (and
sometimes privately welcomed) the fact that the inculcation, through
state education, of an a-religious public morality and of a capacity
for rational critical thinking would unavoidably encourage children
to step back from unthinking religious commitments. If there is a
difference between the neutralists and /zicistes, therefore, it is nof that
the latter but not the former are committed to autonomy-promoting
education. The difference is more subtle. While a neutralist state fosters
the capacity for formal autonomy without specifying how autonomy
should be used to the good (‘a republican can think what he likes,
provided he thinks by himself, in Nicolet’s words!?®), a /uiiste state is
a more openly perfectionist one: it does not refrain from identifying
and promoting substantive forms of the good, autonomous life, and
is more suspicious of the compatibility of religious beliefs with full
autonomy. Thus, it may inform citizens about the risks of ‘mental
manipulation’ involved in membership of particular religious groups,
and may publicly denounce Muslim headscarves as ‘symbols of female
oppression’. Furthermore, /aitistes present schools as special institutions
where the good life of autonomy must be experimented with, and hence
argue that religious headscarves have no place in them. While, as we
saw, neutralists appealed to the secular doctrine of separation between
public and private spheres to justify the ban on hijab in schools, /aizistes,
more bluntly and more controversially, appeal to the intrinsic value of
the non-religious life. The ban on hijab in schools, then, graphically
symbolizes the normative, autonomy-driven order of state schooling.

Schooling as an Experiment in Autonomy: The Case for
Banning Hijab in Schools

Assuming, as we have thus far, that headscarves are symbols of female
oppression, and that Muslim girls should be provided with a compre-
hensive education in autonomy, why should they be required to take
off the hijab upon entering the school? Republican philosopher Chatles-
Yves Zarka puts it thus: ‘nothing prevents a woman from wearing the
headscarf when and where she wishes. This is not what is at stake.
What is at stake is the wearing of the headscarf by adolescents within
state schools, that is, within institutions where they have to be taught
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the principles of liberty and autonomy.’!* Tt is, therefore, because of
the particular nature of schools as institutions shaped by the norms
of autonomous reasoning that headscarves should not be tolerated in
their midst. Schools are not only spaces in which children acquire a
capacity for autonomy, they are—unique—spaces in which children can
excercise and experiment with autonomous thinking and behaviour. Note
that, within schools, children are routinely subjected to paternalistic
authority, often of a coercive kind, not merely on educational grounds
(as with standards of discipline, for instance) but also on more general
perfectionist grounds. For example, while the state does not ban the sale
of unhealthy, processed foods to children in shops and supermarkets,
it may legitimately, on public health grounds, teach children about the
benefits of healthy eating and forbid the sale of ‘unk’ food within
its schools. By the same token (the /ziciste argument would continue),
the state does not ban the wearing of headscarves in civil society,
but it may legitimately forbid it within schools. The first argument
put forward by /aicistes to this effect is that it is incoherent for state
schools to promote values such as gender equality and autonomous
critical enquiry while tolerating in their midst symbols that ostensibly
contradict those values. In so far as Muslim headscarves symbolize
both the assertion of the claims of faith against those of reason and
learning, and those of patriarchal subjection over those of women’s
self-determination, they should not be tolerated within schools, as they
deny schoolgitls the basic independence, agency, and autonomy that it
is the schools’ mission to promote.

Second, laicistes argue that schools must provide a place where young
Muslim girls can experiment with alternative constructions of female,
Muslim, and personal identity. Within schools, they come to realize
that they do not need to cover their head in order to be respected by
others, they learn to think for themselves without having to second-
guess what their spiritual leader or father would expect them to think,
and they learn to interact freely with members of both sexes. Schools,
therefore, provide a safe, domination-free environment where young
women can try out and experience the various goods that the exercise
of personal autonomy brings. If the hijab was tolerated in schools, the
fear is that veiled Muslim schoolgirls would only partially benefit from
education in autonomy. The wearing of headscarves, associated as it is
with attitudes of subservience, humility, and reserve, in itself hinders
the development of the virtues associated with autonomy, namely, self-
belief, assertiveness, and a critical mind. Third, schools as ‘spaces of
liberty” must act as a counterweight to family and community pressure.
They should be seen as allies by those Muslim gitls who seek to escape
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from the restricted choices offered by their family or community. The
ban gives them arguments to refuse to wear headscarves altogether,
and therefore contributes to undermine the powerful grip of neo-
traditionalist, patriarchal groups in the guartiers.'’”> Prominent feminist
Elizabeth Badinter thus made the case for this paternalistic duty of
state schools: ‘Putting a veil on the head is an act of submission. It
burdens women’s whole life. Their fathers or their brothers choose
their husbands, they are closed up in their own homes and confined to
domestic tasks, etc. ... Without this public rule [the ban in schools], [the
girl] finds herself alone again, and she loses.'% Laitistes frequently insist
that, were schools to tolerate headscarves, they would fail in their duty
to protect vulnerable girls in their (often subdued and silent) struggle
to assert their independence against community and religious dictates.
Schools have a special duty to help the emancipation of beurettes.

It is time to conclude this chapter. Laitistes are unrepentant perfec-
tionists (they believe that the state should promote substantive values
such as individual autonomy, understood principally as rational self-
determination from religious dogmas and traditional identities) and they
further believe that the hijab gravely infringes on the autonomy of
young Muslim gitls. Laitistes, however, are more hesitant paternalists,
aware as they are that individuals cannot be eerced into behaving
autonomously, all the more so given the pervasiveness of their socializa-
tion into family, religious, and community norms. At best, individuals
can be educated in autonomy—hence the pivotal role of education as
a precondition of self-emancipation. Within the unique institutions of
state schools, children not only acquire the tool of autonomy but can
also experiment with some forms of substantive autonomy. Schools
provide a space structured by norms different from those of family
and religion, and it is in children’s interest to be thoroughly socalized
into (not simply exposed to) forms of autonomous behaviour and
thought appropriate to modern individualistic societies. Such alternative
socialization into autonomy, which justifies the ban on headscarves in
schools, promotes children’s interest in autonomy without being unduly
coercive (given the inevitably coercive nature of most school rules and
regulations). Such, then, is the (reconstructed) liberty-based case against
headscarves in schools. It has been subjected to powerful criticisms,
which I consider in the next chapter.



CHAPTER 6

Female Agency and the Critique
of Republican Paternalism

The /laiciste, autonomy-based argument for the ban on hijab in schools
has been subjected to a range of criticisms by advocates of the toleration
of headscarves. This chapter reconstructs the most persuasive version
of them, critically addressing the sociological, conceptual, and normative
foundations of the /aiciste case, and providing a comprehensive alterna-
tive account. The first section interprets the paternalistic ban on hijab
as a form of state oppression, which claims to coerce individuals into
being free, in the name of a highly contestable conception of individual
autonomy as secular liberation from religion. The second section sets
out an alternative sociology of contemporary religion to the modernist
paradigm implicitly endorsed by /Zaicistes, showing that the contemporary
religious revival is not necessarily a traditionalist and anti-individualistic
backlash but is, rather, compatible with postmodern agential individu-
alism. Bringing these conceptual and sociological arguments to bear on
the moral and normative case, the third section shows that toleration
of the hijab in schools expresses respect for Muslim female agency.

Republican Paternalism and State Oppression

Although they have fallen short of advocating a full ban on Muslim
headscarves, /aitistes are committed to the view that the state, through
its educational system, can and should emancipate Muslim gitls from
patriarchal, religious oppression. Critics retort that, while the provision
of an autonomy-promoting education to all children may be justifiable
on liberal (Millian) paternalistic grounds, the forcible prohibition of
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the wearing of symbols of heteronomy in schools falls outside the
scope of permissible paternalist intervention. Laicistes cannot at the same
time argue that the only valuable emancipation is self-emancipation and
justify coercing young girls into behaving autonomously. As Hector
Yankelevich puts it, ‘if it is true that all servitude is voluntary, the only
way for girls and women to stop wearing the veil is... to take it off
themselves. ... Any “liberation” from above will be rejected for what it
is: colonialist and coercive.”! Laitistes have not faced up to the liberal
paternalist paradox so eloquently formulated by J. S. Mill: the state
gravely infringes on individual liberty if it prohibits certain individual
actions merely on the grounds that they jeopardize the autonomy of
those who engage in them.? At most, the state may educate children so
as to enhance their capacity for autonomy and self-emancipation, and
it may also prohibit practices that cause obvious and durable harm to
them, in a way that compromises their future capacity for autonomy.
The ban on headscarves in schools in practice contradicts the first
objective, and it does not fall under the scope of the second, as I shall
show in the following two sections. The third section radicalizes the
critique and suggests that the ban itself reproduces forms of colonialist
oppression.

Exclusion, Emancipation, and the Purposes of Education

Critics point out that /aicistes are caught in an unrecognized contradic-
tion. By defending the ban on headscarves in schools as facilitating
the emancipation of young Muslim gitls, /aiistes conveniently forget
that banning headscarves in many cases means excluding Muslim girls
from schools. Although the 2004 law provided for extensive ‘consul-
tations’ between school authorities and young Muslim girls and their
parents, it remains the case that the ultimate sanction for refusing to
comply with the ban is exclusion.” There are two obvious problems
with this. First, it is an unfair, disproportionate, and discriminatory
sanction: it affects pupils who are widely recognized to be serious,
studious, and trouble-free,* it punishes those very girls who are the
victims of the sexism of their male peers, and therefore perpetuates
the very gender inequality it claims to combat,’ and it condemns
Muslim girls to an almost certain ‘educational death’ (wort scolaire).® As
Jean-Fabien Spitz has asked, ‘what bizarre conception of punishment
must one endorse to say that those who are subjected to it in no
way deserve it?”’ Because /aitistes hardly pause to consider that the
ban affects persons and not only religious symbols—that it involves
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a very real sanction, exclusion from school—they do not reflect on
the oddity of punishing those they consider to be victims. Second,
and importantly, exclusion from school is no ordinary punishment. It
is a self-defeating form of punishment which openly contradicts its
declared aim, namely, the emancipation of Muslim girls. As leftwing
intellectuals claimed in a manifesto published in Libération, ‘it is by
welcoming [the girl] within schools that we can help to emancipate her,
by giving her the tools of autonomy, and it is by excluding her that we
condemn her to [oppression].”® The ban, in other words, is counter-
productive. It is marred by a ‘blatant contradiction’ ‘it burdens gitls,
their life, their future, their flesh, with the punishment of the injustice
of which they are victims, by sending them back to a community-
dominated [communantaire] space permeated by the religious sexism’
that it was precisely meant to combat.” Note that this consequentialist
argument prima facie accepts two central premises of the /aiziste case:
that veiled girls are subjected to oppression, and that schools are
emancipatory spaces. It argues that there is no contradiction involved
in being ‘against headscarves and therefore against exclusion’, as ‘the
construction of autonomy is only possible through the institution of the
school’.!’

Others, however, challenge the /aiistes’ irenic and utopian conception
of schools and education. The lattet’s elevated, Platonic belief in the
liberating power of knowledge is belied by the more prosaic lessons
drawn from the history and sociology of education in France. Even
during the heyday of the idealized Third Republic, when schooling
offered some promise of emancipation for disadvantaged social groups,
it fell short of the comprehensive and universal education in autonomy
conjured up by laiistes. Not only were the values of obedience and
conformity given primacy over those of free critical enquiry, but schools
also contributed to entrench existing class and gender inequalities. The
apparent democratization of the educational system in the twentieth
century was denounced by critical sociologists such as Pierre Bourdieu
as a sham.!! The seemingly neutral and universal autonomy-related skills
(paradigmatically inculcated through the philosophy dissertation) turned
out to form part of the culturally acquired habitus of the educated
bourgeoisie. Schools, in a word, contributed to the reproduction of
social domination more than to emancipation from structures of dom-
ination. The cultural codes implicitly transmitted through education
closely matched those acquired at home by children of French-born,
urban, educated middle-class families, while other children were forcibly
uprooted from their background and taught abstract, formalist skills and
knowledge that hardly connected to their life experiences. As critics
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of laitisme put it in an Open Letter of 1989, ‘one cannot demand
that children and adolescents abruptly break with their families, with
their origins. One would not transplant a tree by cutting its roots.”?
Critical reflections about the relationship between individual autonomy
and cultural identity shaped the pédagogigue movement of the 1970s.
Wrongly derided by /laicistes as a ‘dumbed down’ and patronizing
education, pédagogisme laid stress on the need to respect children’s
cultural coherence, and on the cultural preconditions of the exercise
of individual autonomy. In its emphasis on children’s authentic self-
expression and intercultural dialogue, and in its view of schools as
‘laboratories of civility’'® and not only as providers of abstract knowl-
edge, this educational philosophy was influenced by wider philosophical
reconsiderations of postmodern identity and individualism (as we shall
see below). The ideal of the school as a privileged space where children
can experience autonomy and detach themselves from archaic, pre-
modern social structures and beliefs is seen to have lost all credibility
in an increasingly globalized cultural world where children are subjected
to a plurality of social influences, from youth culture to reconstructed
family traditions."* Hence, critics also challenge the /aicistes’ simplistic
account of harm, autonomy, and socialization.

Harm, Autonomy, and Socialization

The laitiste, liberty-based argument against headscarves relies, at bottom,
on a version of at least one of the following claims: headscarves-
wearing is intrinsically a harmful practice; all religious belief is suspect
on the grounds of autonomy; and individuals can be oppressed by social
norms. These three claims are both elusive and contentious.

First, /aicistes explicitly justify the ban on the wearing on headscarves
on the grounds that the practice infringes individual autonomy. It is a
harmful practice, even when consented to, as it implies subjection to
oppressive religious and patriarchal norms. Yet in so far as headscarves
are only religious symbols, and not objectively and directly harmful
practices, they are ‘interpreted as an infringement on female dignity
only on the basis of a reconstruction of what is known, or is thought
to be known, about Islamic religion and civilisation’. In themselves,
though, headscarves ‘express nothing’,'® and it is wholly illegitimate for
state authorities to indulge in subjective interpretations of the meaning
of particular religious and cultural practices, especially in cases where
the harm they supposedly cause is exclusively of a psychological and
symbolic kind. While Zaicistes suggest that the hijab signals the likelihood
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of more tangible harms being done to the girls (forced marriages, for
instance), the link between them is at best tenuous and contingent.
At any rate, as liberal philosophers Monique Canto-Sperber and Paul
Ricoeur, as well as radical feminist Christine Delphy have insisted, it is
not permissible to restrict one liberty (the liberty to wear headscarves) in
order to protect possible future liberties which are not directly infringed
by the banned practice.!® The Conseil d’Etat has always insisted that
it was not within its remit to interpret the meaning of religious signs.
Neither the Stasi nor the Debré commission have taken heed of those
precautionary warnings, and they have not hesitated to rally round one-
sided and controversial interpretations of the hijab as the oppressive
symbol of traditionalist patriarchy. Yet (as we shall see in the last
section), the wearing of headscarves is a complex (post)modern practice,
with a variety of meanings, and it is not incompatible with forms of
female agency.

Second, /aiiistes occasionally convey the impression that adhesion to
a religion, and obedience to religious prescriptions, in itself indicates
a posture of heteronomy and servitude. Spitz has noted the absurd
‘enormity’ of the claim that ‘full adherence to a religion is incompatible
with the status of citizen and the autonomy this implies’.!” In truth,
the /aiviste discussion of the implications of respect for freedom of
conscience has been somewhat loose and unfocused. Yves Charles
Zarka, for example, in his recent treatise on toleration, approvingly
discusses classical arguments for toleration derived from Locke and
Bayle (to the effect that there is no rational metric of the good life,
or that conscience cannot be forced, for example) and then, when
discussing the case of the Ajab, conflates it with obviously non-voluntary
practices such as ‘forced marriages’ as well as with ‘inequality of rights’,
and goes on to posit with no justification that ‘voluntary servitude’
cannot be tolerated.'® Throughout, he avoids the difficult question
of whether freedom of conscience does not precisely entail freedom
voluntarily to enslave oneself. The concept of ‘mental manipulation’
or ‘psychological subjection’, which is used by /zicistes to castigate the
wearing of hijab as well as membership of dangerous cults, is thus highly
problematic. Religious belief by definition entails the partial renun-
ciation of autonomous reasoning, as well as forms of psychological
dependency,19 As Hervieu-Léger has critically commented, the /aiziste
invocation of autonomy-driven freedom of thought is in fact too often
used as a selective filter separating good from bad religiosity, with bad
religiosity referring to new or unfamiliar religions, which are more easily
suspected of mental manipulation than traditionally established religions
such as Catholicism. Yet, she argues,
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the right to religious radicalism must be defended as firmly as the right to
change or repudiate religion. Individuals must be able freely to choose to be
poor, chaste and obedient, to defer to a spiritual master or to take the veil [se
cloitrer] for the glory of God without being subjected to paternalist tutelage for
mental weakness or social inadequacy.zo

A life of heteronomy, then, might be a good, fulfilling life, provided
it is ‘lived from the inside’, that is, appropriated by individuals as
being authentically ‘their’ lives. Laicistes have been worryingly elusive
on the crucial question of whether one can autonomously decide to
lead a heteronomous life. This is because their chief focus has been
on children, who ex hypothesi are not deemed capable of full autonomy,
subjected as they are to a host of formative and coercive influences,
some of which justify paternalistic concern.

Yet this raises the question, third, as to whether it makes sense exclu-
sively to single out the wearing of hijab as a form of false consciousness
or adaptive preference to an oppressive normative order. Laitistes tend
to deploy a thoroughly de-contextualized concept of autonomy as the
capacity to distance oneself from social norms and live by one’s own
rules. From this perspective, the veiled Muslim girl is castigated as a
social conformist, who mindlessly follows the precepts of her religion or
the demands of her community. As republican feminist Elizabeth Bad-
inter has stated, ‘wearing torn jeans or pink hair is an act of autonomy.
Putting a veil on one’s head is an act of subservience.” Leaving aside the
highly contestable notion that following the latest youth fashion is a sign
of anti-conformism, ‘it is remarkable how this sort of construction treats
all the pressures within French society 7o to wear the hijab (...) as
background conditions of free choice and only pressures from parents
or others to wear the hijab as coercive’.*! From this perspective, wearing
the hijab and displaying a high level of personal piety may appear as ‘a
rather comfortingly moral and autonomous choice, perhaps even a mark
of bold individualism’** While it may signal conformist subservience
in a society comprehensively structured around strict traditional or
religious norms, in a society such as France, where there is a plurality
of conflicting normative orders, a more complex account of autonomy
and agency is required. Nor should the assumption that the norms
structuring dominant French society (autonomy, individual equality, and
so on) are intrinsically liberating, go unchallenged. Thus, critics have also
compared the forced ‘unveiling” of Muslim girls in the name of Western
feminist understandings of emancipation to practices of colonialist
domination.
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A Selective and Colonialist Feminism

The /aivistes’ republican feminism is paradoxical in two ways: it is
highly selective, focusing exclusively on the marginal issue of the hijab
as the chief symbol of female oppression in French society, and it
unconsciously replicates the forced unveiling of Arab women which
was the hallmark of the so-called civilizing mission in North African
colonies. I develop these two criticisms in turn.

While it is true that French feminists historically rallied round republi-
cans in the latter’s struggle against clericalists and conservatives, it would
be a great exaggeration to claim that republicans have been champions
of women’s rights. The strong republican distinction between the public
sphere of reason and autonomy and the private sphere of dependency
and domesticity neatly mapped onto gender lines, confining women to
natural or social inferiority. The perfectionist commitment to autonomy
as the hallmark of citizenship, then, often justified the exclusion from
citizenship of those deemed to lack autonomy. Women obtained the
right to vote only in 1945, and it is only in the 1960s that the
patriarchal conception of the family was challenged in law (notably
allowing wives to manage the family budget or work outside the home
without asking for their husbands’ permission).”> While gender equality
as non-discrimination is now secured in French law, the persistence
of profoundly sexist norms throughout society is amply testified by
the dramatic underrepresentation of women in political office, and the
persisting lack of questioning of the traditional division of labour within
the family. This state of affairs has been perniciously legitimized by
the resurgence of a quasi-official ‘feminine neo-feminism’ which, in
opposition to the radical ‘second-wave feminism’ of the 1970s, empha-
sizes the complementarity rather than the equality between the sexes
and naturalizes sexist constructions of gender norms.* In this context,
the Stasi Commission report’s proud statement that ‘French society
does not accept breaches in gender equality’® is historically selective,
confuses high-minded principles and practices and, most ironically, takes
Muslims to task for not undertaking what the French Republic itself had
spectacularly failed to do, beyond the limited confines of its schools:
challenging deeply ingrained norms of gender socialization.?®

One concern that /aicistes paradoxically share with their presumed
adversaries (patriarchal male Muslims) is concern about how women
appear in public. Laiciste feminists tend to focus on visible symbols
of oppression, such as headscarves. More harmful and widespread,
but far less visible, practices of gender oppression such as domestic
violence, wage inequality, the work/ family balance, genital mutilation,
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or polygyny, have not provoked as much public outcry as Muslim
headscarves. Headscarves are notably perceived as a denial of women’s
freedom to control their own sexuality. Yet female sexuality and bodily
appearance in France is powerfully framed by pervasive norms of
beauty, fashion, dress, figure, makeup, and so on, as diffused through
the hegemonic ‘feminine neo-feminism’ of women’s magazines and
the media. The hijab controversy must be placed within a context
of heightened sexualization of women’s (mainly adolescent) bodies
in French society, and it intriguingly coincided (in 2003) with public
concern about female fashion clothing as a graphic symbol of their
sexual availability. The /aiciste injunction on Muslim girls to ‘uncover’
and reveal their bodies, in this view, is less about the promotion of
female autonomy and sexual liberation as it is about the assertion of
dominant norms of femininity. Thus, radical feminists have not been
slow in interpreting the headscarves controversy as a male contest over
women’s bodies, and to argue that the ‘right to one’s own body’ should
be defended, not only against minority practices such as veiling but also
against the sexist norms of female appearance in mainstream French
society.?’

Not only do laitistes exclusively focus on the practices of minority
groups, to the detriment of critical scrutiny of the sexist practices
of their own society,®® but they also unconsciously reproduce the
sexual politics of the colonial civilizing mission.”” For the ban on
headscarves is eerily reminiscent of colonial measures against veiling
in Arab societies. Between the sixteenth and nineteenth centuries,
the hijab had emerged as a symbol of status among the Muslim
ruling classes. To Western colonialists, the hijab came to symbolize
the oppression of women and the backwardness of Eastern societies.
Nineteenth-century orientalist writers constructed an image of the Arab
as an uncivilized male whose masculinity relied on the mistreatment of
women. Thus, the colonizers imposed unveiling and female education in
one ‘civilizing’ package—a strategic mistake which had the unintended
effect of promoting the hijab as a powerful symbol of patriotic and
anti-colonial struggle and resistance.”” A late episode of the recurrent
colonial politics of veiling and unveiling took place during what the
New York 1imes in 1958 called the ‘battle of the veil’ in Algiers, when
French soldiers forcibly and publicly took off women’s veils, a violent
act which was experienced by Algerians as literal and figurative rape.”!
Arguably, the (partly repressed) memory of this painful episode casts
a long shadow on the headscarves controversy in post-colonial France.
Just as during the Algerian war, women’s bodies were perceived as
territories to conquer, to liberate, and to occupy, in France today, the
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bodies of Muslim women similarly symbolize those ‘lost territories of
the republic’ which the latter must reclaim from the grip of Arab males
demonized as uncivilized and aggtessive chauvinists.*> The female body
has again become a metaphor for (post)-colonial occupation, and /aiziste
feminism can be seen as an instance of what post-colonial critic Gayatri
Chakravorty Spivak has called ‘white men saving brown women from
brown men’.>® In line with Michel Foucault’s analyses of the body as
the main site of power contests, it has been argued that unveiling,
far from liberating women by revealing the ‘naturalness’ of the unveiled
body, is merely yet another oppressive practice of corporal inscription.*
The attempt to liberate women by removing the veil simply re-inscribes
women’s bodies as symbols of culture rather than as individual agents.*
Women, as contests for male power, are caught between alternative
contradictory injunctions and silenced.

A remarkable but barely noticed feature of the extensive consul-
tations undertaken by the Stasi Commission in the autumn of 2003
is that hardly any veiled woman was heard, on the grounds that the
commission, assuming they were manipulated and alienated, would ‘not
be sensitive to their arguments’.*® Only Saida Kada, a Lyons-area activist
and co-author of a thoughtful book about French Muslim women,”’ was
invited on the last day, almost as an afterthought; the questions put to
her tended to be accusatory and suspicious rather than informational,
in tone and content.*® Female Muslims, like all ‘subaltern women’, are
thus written, represented, argued about, and even legislated for (in the
Fre