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Encyclopedia of the Supreme Court is the product of many minds. More than
150 individuals penned the 400+ essays in this volume. To all those who con-
tributed to this project, I give my warmest praise and thanks. Were it not for
you, this volume would have never been produced. Not only did they contribute
essays, but also ideas on terms that ought to be included in this volume. While
my name goes on Encyclopedia of the Supreme Court as the editor, all of these
contributors are the real heart and soul of this volume.

In editing this encyclopedia, I had to make many decisions regarding what
terms to include, cases to discuss, and personalities to chronicle. Doing that
and limiting the final project to one volume was difficult. No doubt some will
find cases, or concepts, or names missing that they believe should be included.
I acknowledge in advance that you are correct—many more essays should be
here, and perhaps some which are here should not be. I have done my best to
select essays that give the sense of the breadth of the Supreme Court’s history
and political significance. For those seeking more information, I hope
Encyclopedia of the Supreme Court is not the last book you read on the subject
but that it stimulates a curiosity that encourages you to read even more widely
about the many subjects found in this volume.

Finally, while all effort has been made to acknowledge personally and indi-
vidually everyone who contributed, no doubt I have missed a few people. To
those unintentionally unacknowledged, I apologize for this error and any oth-
ers in this volume.

Xi



Introduction

The Supreme Court is a powerful legal and political institution in the United
States. In decisions such as Bush v. Gore, Roe v. Wade, Brown v. Board of
Education, McConnell v. Federal Election Commission, and Miranda v.
Arizona, the Court has determined the outcome of a presidential race,
declared women have the right to abortions, struck down segregation, upheld
campaign finance reform laws, and stipulated that police officers must inform
those accused of crime their rights.

Yet this mighty power of the Supreme Court is not of recent origin.
Instead, throughout American history it has often been a major player in
American politics, deciding over time that states could deny women the right
to vote in Minor v. Happersett, that African Americans were property and not
citizens (Dred Scott v. Sandford), that gays and lesbians did not have the same
rights as heterosexuals (Bowers v. Hardwick), and that Congress could create
a national bank (McCulloch v. Maryland). In each of these opinions, the
Supreme Court stepped into the middle of major legal debates, but it also
issued decisions that addressed important political battles of the day. Yet this
is not what the constitutional framers seemed to envision.

In 1787 in Federalist Paper 78 Alexander Hamilton described the
Supreme Court as the “least dangerous branch” of the proposed national gov-
ernment. It would be an institution that would have the power of judgment and
not will, such that it would not be able to substitute its views or opinions for
that of Congress.

Yet despite this initial plan that envisioned the Supreme Court as perhaps a
minor player in American politics, it has instead become a forceful and powerful
branch coequal in many ways to that of Congress and the president. In its more
than 200-year existence, the Supreme Court has ventured decisions on almost
every aspect of American life, from the most intimate issues about abortion,
procreation, and the right to die to major disputes over the power of the presi-
dent to act in foreign affairs or the ability of Congress to regulate commerce.

Alexis de Tocqueville penned in Democracy in America (1841) that “There
is hardly a political question in the United States which does not sooner or later
turn into a judicial one.” The history of the United States Supreme Court
amply proves de Tocqueville correct—the courts, and especially the United
States Supreme Court, is in fact often the final arbiter of many, if not all, of
the major disputes in the country.

xii



Encyclopedia of the Supreme Court is meant to provide readers an
overview of the major cases, concepts, and issues and of the personalities who
have shaped it and American politics. It is written in a style that seeks to demys-
tify the Court, making what it does and how it works more accessible and under-
standable to the average citizen.

—David Schultz
Hamline University
Saint Paul, Minnesota
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Abood v. Detroit Board of Education, 431 U.S.

209 (1977)

In Abood v. Detroit Board of Education, the Supreme
Court unanimously held that a Michigan statute authoriz-
ing an “agency shop” arrangement between a local govern-
ment employer and a union representing local government
employees was constitutionally valid. The Court ruled that
the arrangement under which nonunion employees repre-
sented by the union must pay a service fee equal in amount
to union fees as a condition of their employment did not
violate the First and Fourteenth Amendments rights of
the employees. However, the Court prohibited the union
from using the service fees for political and ideological pur-
poses unrelated to the union’s collective bargaining activi-
ties and for activities opposed by the employees.

Furthermore, the Court ruled that the nonunion
employees may constitutionally bar the union from spend-
ing any part of their fees on those political activities unre-
lated to the union’s collective bargaining work. But the
Court emphasized that its decision does not bar a union
representing public employees from spending money for
the expression of political views or on behalf of political
candidates. Rather, the Constitution, the Court surmised,
requires that such expenditures be funded by union
employees who do not object to advancing those views and
who are not forced to contribute those funds based on the
threat of employment loss with the government.

The plaintiffs in Abood were Detroit public school teach-
ers who were unwilling or had refused to pay dues to the
union representing all teachers employed by the Detroit
Board of Education. They alleged that the union was engaged
in political activities that they opposed and that were not
related to any of the union’s collective-bargaining purposes.
Relying in part on the opinions in Railway Employees” Dept.
v. Hanson, 351 U.S. 225 (1956) and Machinists v. Street, 367
U.S. 740 (1961), the Court argued that insofar as the charges
required of the nonunion employees were used for funding
union expenditures for collective-bargaining, contract-admin-

istration, and grievance-adjustment activities, the agency-
shop arrangement was valid. In Hanson, the Court held that
requiring financial support for a collective-bargaining agency
by those who received the agency’s benefits was not a viola-
tion of the First Amendment. The Court in Street ruled that
unions could not use agency shop funds for political purposes
opposed by nonunion members.

Stressing that the crux of the First Amendment is the
notion that each individual is free to believe as he/she will
and that in a free society that belief should be shaped by
the individual’s mind or conscience rather than coerced by
the government, the Court in Abood reasoned that the
plaintiffs’ constitutional rights were violated, irrespective of
whether the plaintiffs were compelled to make, rather than
prohibited from making, union contributions. Nonetheless,
the Court rejected the plaintiffs” argument that the Abood
case was different from its preceding cases because those
precedents involved private sector employment.

The Court also rejected the plaintiffs” contention that
collective bargaining in the public sector was inherently
political, thus forcing the nonunion members to surrender
their First Amendment rights by being forced to financially
support the union. Concluding that the central constitu-
tional question in Abood was whether a public employee
had a First Amendment interest superior to a private
employee’s and thus was not required to financially con-
tribute to the expenditures of exclusive union representa-
tion, the Court decided that a public employee had no such
superior interest.

The Abood case is noteworthy because it became the
foundational case for a later Court decision on STUDENT
ACTIVITY FEES. In BOARD OF REGENTS V. SOUTHWORTH,
529 U.S. 217 (2000), the Court held that the First Amend-
ment permits a public university to charge students manda-
tory student activity fees used to fund programs facilitating
extracurricular philosophical, religious, or other student
discussions, insofar as there is viewpoint neutrality in the
allocation of funds to said organizations. Abood is also



2 abortion rights

important because it was in this case that the Court
extended the rule on agency shop arrangement to
nonunion members in the public sector.

For more information: Schmedemann, Deborah A. “Of
Meetings and Mailboxes: The First Amendment and Exclu-
sive Representation in Public Sector Labor Relations.” Vir-
ginia Law Review 72 (February 1986): 91; Wasserman,
Howard M. “Compelled Expression and the Public Forum
Doctrine.” Tulane Law Review 73 (November 2002): 163.
—Salmon A. Shomade

abortion rights

Since 1973 when the Supreme Court handed down its
landmark decision on abortion in ROE v. WADE, 410 U.S.
113 (1973), battle lines have been drawn between pro-
choice advocates who have labored to protect a woman’s
right to choose and antiabortionists who have determined
to limit access to abortion in every way possible.

Before 1800, abortion laws evolved from English com-
mon law, and abortion prior to quickening was legal. Quick-
ening, which involved the first perceptible movements of
the fetus, was generally assumed to take place around the
12th week of pregnancy. Many women developed their own
methods of abortion using various herbs. For example,
herbal concoctions were frequently used by slave women to
prevent the birth of children by slave owners.

By the mid-19th century, abortion services were regu-
larly advertised in American newspapers. The early 19th
century saw an increase in the number of abortions among
married women who were beginning to realize both the
health and financial risks of too many children. The Amer-
ican Medical Association (AMA), founded in 1847, created
a Committee on Ethics that launched a campaign in 1857
to make abortion illegal at all stages. The campaign failed to
stop abortions; it simply sent them underground. Scores of
women died or became sterile from self-induced abortions
or botched abortions—"*back alley” abortions.

In the 1960s several events took place that changed the
perceptions of abortion in the United States. The birth con-
trol pill was introduced in 1960, launching a sexual revolu-
tion. In 1965 the Supreme Court handed down a decision
in GRISWOLD V. CONNECTICUT, 381 U.S. 479 that estab-
lished the right to PRIvaCY, which gave married couples
access to birth control. The right was extended to single
people in 1972 in EISENSTADT V. BAIRD, 405 U.S. 438. The
women’s movement gained momentum throughout the
1960s and 1970s, calling for women to be considered as
more than “baby machines.” Women were better educated,
and they were more likely to postpone marriage to pursue
a career and to delay childbirth after marriage.

Separate outbreaks of babies born with serious birth
defects resulted from exposure to German measles and the
use of thalidomide, and a number of states liberalized abor-
tion laws. In 1973 the Supreme Court used the privacy
standard of Griswold to determine in Roe v, Wade, 410
U.S. 113, that a woman has a constitutional right to an abor-
tion without state interference up until the end of the first
trimester. After that point, states have been assumed to
have a “compelling interest” in protecting both the
mother’s life and the potential life of a fetus. Support for
abortion rights had swung so far in the early 1970s that the
medical profession and a number of churches and religious
leaders supported the attempt to challenge existing restric-
tions on abortion rights. There is no doubt that Roe v. Wade
was a turning point in the abortion battle. On the one hand,
women throughout the country were able to request safe
abortions from legitimate doctors who were concerned
about their health, and both maternal deaths and the infant
mortality rates decreased. Changes were most noticeable in
the lives of poor and minority women since many middle-
and upper-class women had been able to travel to other
states, or out of the country if necessary, to obtain safe and
legal abortions. On the other hand, abortion opponents
were outraged and launched a concentrated campaign to
have Roe overturned. The antiabortion movement gained
momentum with the marriage of the Republican Party and
the religious right in the 1980s.

After President Ronald Reagan was elected in 1980,
his administration made it a top priority to overturn Roe v.
Wade. These efforts were directed toward Congress
through promoting legislation that restricted access to
abortion for government workers, Medicaid patients, and
patients in public hospitals. The Reagan administration
extended its long arms over countries around the world
through the practice of withholding foreign aid from any
country that provided government access to abortion. From
1980 to 1988 it was common practice for both senators and
representatives to add abortion riders to all sorts of bills.
The Reagan efforts, and later those of George Bush, were
particularly directed toward the Supreme Court, where
views on abortion became the litmus test for nominating
Supreme Court justices. Despite the appointment of con-
servative justices from 1981 to 1991, the Court adjusted
itself toward balance, with Reagan-appointee Justice Sandra
Day O’CONNOR frequently providing the pivotal swing vote.

In Thornburgh v. the American College of Obstetrics
and Gynecology, 476 U.S. 747 (1985) the Supreme Court
came within one vote of overturning Roe. Even though the
Court surprisingly stopped short of overturning Roe, the
Reagan/Bush appointees did limit access to abortion in a
number of ways, and the move toward restrictive abortion
rights was mirrored in many states. From 1995 to 2003, 335



Pro-choice demonstrators in New York City, 1977 (Hulton/Archive)

state laws were passed restricting access to abortion. In
WEBSTER V. REPRODUCTIVE HEALTH SERVICES, 492 U.S.
490 (1989) the Supreme Court gave states almost total con-
trol of abortion rights.

In PLANNED PARENTHOOD OF SOUTHEASTERN PENN-
SYLVANIA V. CASEY, 505 U.S. 833 (1992) the ruling allowed
states to impose “informed consent” and waiting periods on
women who seek abortions. The Casey decision also
replaced the trimester system of Roe with the “undue bur-
den” test that prevents states from placing insurmountable
obstacles to obtaining abortions. The Court overturned the
spousal consent requirement in Casey; and in Akron v.
Ohio, 462 U.S. 416 (1983) the Court refused to accept a
parental consent law that required the consent of both par-
ents and did not provide for judicial intervention for a
minor who was unable or unwilling to obtain the consent
of a parent. After the Casey decisions, the focus on abortion
restrictions turned to banning so-called partial birth abor-
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tions. The Partial-Birth Abortion Funding Ban Act of 2003
passed in the Senate but stalled in committee in the House
of Representatives.

At the beginning of the 21st century, the United States
Supreme Court has refused to withdraw Roe’s guarantee of
a constitutional right to obtain an abortion. However, using
the power granted under Webster v. Reproductive Health
Services, 492 U.S. 490 (1989), the governors or legislatures
of 25 states have restricted access to abortion through
informed consent laws, waiting periods, and bans on all
abortions after the viability except to save the mother life.
While the extent of antiabortion violence was stunted in
1994 with NATIONAL ORGANIZATION FOR WOMEN V. SCHEI-
DLER, 510 U.S. 249, which allowed family-planning clinics
to recover damages from violent protesters, efforts toward
restricting abortion rights continue. The violence directed
toward abortion providers, which included the murder of
two physicians, has left as many as 87 percent of all counties
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in the United States with no abortion services. It has been
estimated that about one-third of women in the United
States have been or could be affected by this restriction,
although abortion continues to be protected as a constitu-
tional right.

For more information: Mohr, James. Abortion in Amer-
ica. Oxford and New York: Oxford University Press, 1978;
Reagan, Leslie ]. When Abortion Was a Crime: Women,
Medicine, and Law in the United States, 1867—-1973. Berke-
ley: University of California Press, 1997.

—Elizabeth Purdy

Abrams v. United States, 250 U.S. 616 (1919)

In Abrams v. United States five individuals were convicted
of violating the Espionage Act of 1917, and as amended in
1918, which allowed convictions for, among other things,
conspiring to “utter, print, write, and publish disloyal, scur-
rilous, and abusive language about the form of government
of the United States, or language intended to bring the
form of government of the United States into contempt,
scorn, contumely and disrepute, or intended to incite, pro-
voke, and encourage resistance to the United States . . .”
The defendants, Russian-born, non-naturalized residents of
the United States, were avowed “anarchists” who, during
the summer of 1918, circulated fliers around New York
City criticizing the U.S. government and its leaders and
urging resistance to the war effort underway against the
Imperial German Government.

Affirming the convictions and reasoning expressed by
the trial court, the United States Supreme Court looked to
its recent PRECEDENT in SCHENCK V. UNITED STATES, 249
U.S. 47 (1919), Frohwerk v. United States, 249 U.S. 204
(1919), and Debs v. United States, 249 U.S. 211 (1919).
Writing for the Court, Justice Clarke stressed the special
circumstances and potentially pernicious consequences of
such expression, explaining that, while the defendants’ pri-
mary concern seemed to be the impact of U.S. troop move-
ments on the ongoing Russian revolution, the practical
effect of their efforts was to endanger the war effort in
America by encouraging citizens not to support their gov-
ernment in a time of crisis. Importantly then, the Court
offered, the “power [to punish speech that produces a clear
and imminent danger] undoubtedly is greater in time of
war than in time of peace because war opens dangers that
do not exist at other times.”

But the Abrams case is most famous for the dissent
authored by Justice Oliver Wendell HOLMES, Jr. Distancing
himself from his recent views in Schenck, Frohwerk, and
Debs, Holmes held, in principle, to the “clear and present
danger” doctrine but argued that the statutory requirement
of “intent” had not been satisfied and, furthermore, the

speech in question hardly amounted to the danger alleged
by the government and accepted by the majority. In making
his case, Holmes introduced to American constitutional law
the concept of the “marketplace of ideas™—the notion that
speech and ideas should be allowed to compete with one
another in a PUBLIC FORUM that ultimately allows citizens
to sort through the noise and arrive at the truth. “[WJhen
men have realized that time has upset many fighting faiths,”
Holmes famously assured us, “they may come to believe
even more than they believe the very foundations of their
own conduct that the ultimate good desired is better
reached by free trade in ideas—that the best test of truth
is the power of the thought to get itself accepted in the
competition of market, and that truth is the only ground
upon which their wishes safely can be carried out.” This,
Holmes wrote, is the “theory of our Constitution”—the
notion that life is an “experiment”™—and his argument that
citizens require increased liberty of expression in order to
serve the greater social good is, to this day, the United
States Supreme Court’s preferred approach when assessing
freedom of speech questions.

For more information: Chafee, Zechariah, Jr. Free
Speech in the United States. Cambridge: Harvard Univer-
sity Press, 1967; Polenberg, Richard. Fighting Faiths: The
Abrams Case, the Supreme Court, and Free Speech. New
York: Viking, 1987.

—DBrian K. Pinaire

abstention

Abstention is the principle that the federal courts should
refrain from handling certain legal issues, even when they
have appropriate jurisdiction, in order to prevent damaging
intergovernmental relations. This concept is particularly
applicable to relationships between federal courts and the
states. The essence of abstention is in the guidelines that
the federal courts consider when reviewing cases that
impact parallel governmental processes. The guidelines
help ease tensions that can develop between different lev-
els of government. There are several types of abstention
that the courts can refer to when applying the principle to
a potential case. Two of these types of abstention are “Pull-
man abstention” and “Burford abstention.”

The “Pullman abstention,” developed in Railroad
Commission v. Pullman Co., 312 U.S. 496 (1941), holds
that the federal courts, in particular circumstances, should
abstain from deciding a case challenging state laws, either
completely or abstaining until the state laws on the issue
are clarified. As the Pullman abstention doctrine devel-
oped, it was applied in situations where the constitutional-
ity of state law had yet to be decided. If clarification of the
state laws would negate the need for the court to address



the issue, the Pullman abstention was deemed appropri-
ate. However, following Meredith v. Winter Haven, 320
U.S. 228 (1943), it was argued that the Pullman abstention’s
application may be denying a petitioner an opportunity to
be heard in federal rather than state courts. Absent the
exceptional circumstances mentioned in Pullman, abstain-
ing under the guise of Pullman abstention may be violating
a petitioner’s rights.

Under the “Burford abstention,” developed in Burford
v. Sun Oil Co., 319 U.S. 315 (1943), federal courts abstain
from hearing court cases in which their review of a compli-
cated state question might disrupt the ability of a state to
establish a coherent policy on a substantial matter of pub-
lic concern. The state does not have to be actively develop-
ing a policy for the Burford abstention to apply. This
abstention has proven effective in several cases, keeping
federal courts out of internal state disputes where neither
the law nor policy is clear. Seemingly clear-cut, the Bur-
ford abstention is still as difficult to apply to a court case as
Pullman abstention.

As of 2004, the FEDERAL COURT SYSTEM is in the pro-
cess of merging the various forms of abstention into one
standard form. The merger will help federal courts have a
common guideline to follow when determining what action
they should take. A currently popular view is that federal
courts should avoid, whenever possible, interfering with the
states on any level. Merging the various forms of abstention
may allow application of the abstention doctrine to any case
that may harmfully impact a state initiative.

For more information: Nash, Jonathan R. “Examining
the Power of Federal Courts to Certify Questions of State
Law.” Cornell Law Review 88, no. 1627 (September 2003).
Available online. URL: http://www.lexisnexis.com/universe;
Norris, Daniel C. “The Final Frontier of Younger Absten-
tion: The Judiciary’s Abdication of the Federal Court
Removal Jurisdiction Statute.” Florida State University
Law Review 31, no. 193 (fall 2003). Available online. URL:
http://Avww lexisnexis.com/universe.

—TJaeryl Covington and Anne M. Voigts

actual innocence

A persistent issue for the Supreme Court since the 1960s
has been whether, and to what extent, it should matter to a
court conducting federal habeas proceedings whether a
state prisoner is “actually innocent.” Historically, the fact
that a prisoner may in fact be guilty of the crime has been
irrelevant to whether he is entitled to federal review,
because the concern of habeas has been whether some
aspect of the prisoner’s state court proceedings violated
the U.S. Constitution or federal law. Beginning in the
1960s, however, some commentators and justices urged
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that habeas relief be reserved only to those prisoners who
could either show a colorable claim of innocence in addi-
tion to their constitutional claim or who at least presented
the type of constitutional claim that “casts some shadow of
doubt on [the prisoner’s] guilt.” While the Court to date has
resisted these efforts, it has struggled with a different but
related question: whether even without a valid constitu-
tional claim “actual innocence” can be a basis for habeas
relief, or should excuse an otherwise fatal bar to federal
review. In doing so, the Court has also examined whether
“innocence” can mean more than factual innocence of the
alleged offense but can include innocence of death eligi-
bility or innocence of habitual offender eligibility.

The Court has generally recognized only a very lim-
ited right to assert actual innocence alone as a basis for
habeas relief. In Herrera v. Collins, 506 U.S. 390 (1992),
the Court declined to let a capital prisoner present an
“actual innocence” petition asserting that his now-deceased
brother was the actual murderer. A majority of the justices
reasoned that—wwhile in a situation in which a “truly per-
suasive demonstration of actual innocence” was presented
in a capital case, it may be cruel and unusual to execute that
demonstrably innocent person—Herrera’s belated claims
about his brother did not meet this stringent standard. As a
practical matter, most truly innocent prisoners are likely to
tie their claims of innocence to a separate constitutional
claim, and so the availability of this basis for habeas relief
has rarely been tested and may be of limited practical value.

A far more significant use of “actual innocence” has
developed in the context of procedural bars to habeas
relief. Reform efforts since the 1970s produced a variety of
limitations on the power of federal courts to review habeas
petitions. Generally, a habeas petitioner must now show
cause and prejudice before a court will reach the merits of
a successive or abusive petition (petitions which raise the
same claims repeatedly or different claims serially) or pro-
cedurally defaulted claims (i.e., claims that have been
rejected in state court because the petitioner failed to com-
ply with a rule of state procedural law). Even where a pris-
oner cannot meet this standard, however, the Court has
carved out an exception in cases where refusing to hear the
merits of the claim could result in a “miscarriage of justice.”
Thus, in ScurL.ur v. DELO, 513 U.S. 298 (1994) the Court
held that a prisoner who could not show cause and preju-
dice for not raising constitutional claims in his first federal
petition was entitled to a hearing on the merits if he was
able to show that this constitutional violation had “probably
resulted in the conviction of one who is actually innocent.”
The Court also adopted a more demanding version of this
standard for capital prisoners who claim that—while guilty
of the underlying offense—they are innocent of the factors
that would make them eligible for the death sentence.
Specifically, in Sawyer v. Whitley, 505 U.S. 333 (1992), the
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Court held that a prisoner may overcome a procedural
default by showing through “clear and convincing evidence
that but for a constitutional error, no reasonable juror could
have found him eligible for the death penalty.”

For more information: Steiker, Carol S. “Innocence and
Federal Habeas.” UCLA Law Review 41 (1993): 303, 377.
—TJeffrey Bleich

Adamson v. California, 332 U.S. 46 (1947)

In Adamson v. California, the Court affirmed the first-
degree murder conviction of Admiral Dewey Adamson. In
the process the Court upheld the ruling of an earlier deci-
sion, Twining v. New Jersey, 211 U.S. 78 (1908), which had
held that the Fifth Amendment’s guarantee against self-
incrimination did not apply to the states. Adamson had not
testified at his trial, and under procedures authorized by
California law, the prosecuting attorney had commented
to the jury on the defendants failure to explain or deny the
charges against him. Attorneys for Adamson had argued
that this practice deprived him of his right against self-
incrimination, in violation of both the privileges and immu-
nities and the due process clauses of the Fourteenth
Amendment.

The Court rejected the contention that the right
against self-incrimination was applied to the states by either
of these provisions of the Fourteenth Amendment. The
privileges and immunities clause bars the states from vio-
lating “the privileges or immunities of citizens of the
United States[.]” (Amendment XIV, Sec 1) Justice Reed,
writing for the Court, reiterated the well established inter-
pretation of this clause, which was based on the distinction
between state and national cITIZENSHIP. Since The Slaugh-
ter-House Cases, 83 U.S. 36 (1873), the Court had main-
tained that the privileges and immunities of national
citizenship were merely those contained in the Constitu-
tion, laws, or TREATIES of the United States. The Fifth
Amendment includes the right against self-incrimination.
However, this provision, like all of those in the BILL OF
RicHTs, was “inapplicable to similar actions done by the
states.” Therefore, this privilege could not be made appli-
cable to the states by the privileges and immunities clause.

The Court also rejected the argument that the right
against self-incrimination was made applicable to the states
by the due process clause of the Fourteenth Amendment.
Earlier decisions had concluded that some of the provisions
in the Bill of Rights were made applicable to the states by
the due process clause, because they were fundamental
principles of liberty and justice. Based on this reasoning,
the Court had concluded that the First Amendment’s guar-
antees of freedom of speech and freedom of RELIGION did
apply to the states. However, the Court had found that

when criminal proceedings were involved, the require-
ments of the due process clause were more flexible. They
simply imposed on the states an “obligation to give a fair
trial.” Hence, Justice Reed reaffirmed the Court’s position
that the due clause did not make the Fifth Amendment’s
guarantee against self-incrimination applicable to the
states. Furthermore, he found that the provisions of Cali-
fornia law, which allowed both the prosecution and the
court a limited right to comment on a defendant’s failure
to deny or explain evidence presented against him, did not
deny Adamson’s right to a fair trial.

This case is also noteworthy because of the lengthy dis-
sent of Justice Hugo BLACK, which was accompanied by a
33-page appendix dealing with the history of the adoption
of the Fourteenth Amendment. On the basis of his
research, Black concluded that one of the chief purposes of
the provisions of the amendment’s first section “separately
and as a whole . . . was to make the Bill of Rights applica-
ble to the states.” Black’s position has never been adopted
by a majority of the Court. However, the specific holding of
this case was later reversed by Malloy v. Hogan, 378 U.S. 1
(1964), which held that the due process clause of the Four-
teenth Amendment did apply the right against self-incrim-
ination to the states.

For more information: Cortner, Richard C. The Supreme
Court and the Second Bill of Rights: The Fourteenth
Amendment and the Nationalization of Civil Liberties.
Madison: The University of Wisconsin Press, 1981; Curtis,
Michael Kent. No State Shall Abridge: The Fourteenth
Amendment and the Bill of Rights. Durham, N.C.: Duke
University Press, 1990.

—Justin Halpern

Adarand Constructors, Inc. v. Pena, 515 U.S. 200

(1995)

Adarand Constructors establishes that any government
program, whether state or local, discriminatory or benign,
that favors one group over another on the basis of race is
presumptively invalid. The case is important because it sig-
naled the Court’s disagreement with economic affirmative
action programs whereby governments provide an advan-
tage to minority-owned businesses in order to remedy gen-
eral past discrimination. Adarand does not hold that all
such programs are automatically invalid; instead, these pro-
grams will be subject to STRICT SCRUTINY review, which has
been described as “strict in theory, fatal in fact.”

The facts of Adarand are relatively straightforward.
The federal government issued a contract to build a high-
way in Colorado, which included a provision offering a
monetary incentive for awarding subcontracts to minority-
owned businesses. This type of provision was standard at



the time in all Department of Transportation contracts.
Adarand, a white male, submitted the low bid on a subcon-
tract for guardrails but was not awarded the contract.
Instead, Gonzales Construction Company, a minority-
owned business, won the bidding. Because Gonzales was
certified as a minority-owned—and therefore disadvan-
taged—business, the benefit provided by the government
program made his bid the net lowest. Adarand sued, claim-
ing that the race-based presumption in the program vio-
lated his right to equal protection and due process.

Before Adarand, the Court had already held that states
could not offer benefits generally on the basis of race.
Though a distinction can be made between legislation with
the purpose of favoring disadvantaged races rather than
discriminating against them, the Court had held that the
Fourteenth Amendment guarantee of equal treatment
under the law prohibits this favoritism. The Court had not
held the same under the Fifth Amendment’s guarantee of
due process of law, which applies to the federal govern-
ment. In FULLILOVE V. KLUTZNICK, 448 U.S. 448 (1980),
the Court had in fact upheld, in a divided opinion, a 10 per-
cent set-aside in a federal contracting provision. Relying
on this PRECEDENT, both lower courts that reviewed the
Adarand contract upheld the provision.

Justice O’CONNOR wrote the opinion for the Court.
She said that previous cases had three common threads
with respect to governmental racial classifications, even if
the programs at issue were remedial: first, skepticism about
any law treating people differently on account of race; sec-
ond, consistency in strictly scrutinizing any racial classifica-
tion; and third, congruence between analysis under the
Fifth and Fourteenth Amendments for federal and state
action. “Taken together, these three propositions lead to the
conclusion that any person, of whatever race, has the right
to demand that any governmental actor subject to the Con-
stitution justify any racial classification subjecting that per-
son to unequal treatment under the strictest judicial
scrutiny.” Under strict scrutiny, a racial classification will
only be upheld if it is narrowly tailored to serve a com-
pelling government interest. The Court also stated that the
Fifth and Fourteenth Amendments “protect persons, not
groups” because classification by groups has the potential
to infringe on the personal right to equal protection.

Justice O’Connor did acknowledge the “unhappy per-
sistence of both the practice and the lingering effects of
RACIAL DISCRIMINATION against minority groups.” Though
government programs would be strictly scrutinized, they
could be upheld if they were narrowly tailored to address
specific evidence of past discrimination. Justice SCALIA
concurred in the Court’s judgment but argued that govern-
ment could never justify discriminating on the basis of race
in order to make up for past discrimination. “[U]nder our
Constitution there is no such thing as either a creditor or
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debtor race. That concept is alien to the Constitution’s
focus upon the individual.” Justice STEVENS dissented,
arguing that there is a “significant difference between a
decision by the majority to impose a special burden on the
members of a minority race and a decision by the majority
to provide a benefit to certain members of that minority
notwithstanding its incidental burden on some members
of the majority.”

This decision did not mark the end of the controversy.
Adarand continued in the courts long after this case was
decided, bouncing between the district courts, the courts of
appeal, and the Supreme Court eight times in trying to
determine whether the government could in fact justify the
program under strict scrutiny. In 2001, applying strict
scrutiny, the COURT OF APPEALS upheld the government’s
revised program, which still provided some preference to
minority-owned businesses, because the program was nar-
rowly tailored to address the effects of past discrimination.
However, the Supreme Court declined to hear the case,
ruling that Adarand may have lacked STANDING to chal-
lenge the new regulations in place. Thus, the exact param-
eters of what race-based preferences are allowed under the
Constitution remain unclear.

The case marks a turning point in that the Court for
the first time firmly set strict scrutiny as the standard of
review for all race-conscious government programs, even
if those programs are remedial. Adarand’s immediate result
was to place most of the government’s set-aside programs
under review, and the Court made it unlikely that any fed-
eral or state government would adopt programs that
offered a benefit on the basis of race, even if done in an
attempt to remedy the effects of past discrimination.

For more information: Gentile, Leslie. “Giving Effect to
Equal Protection: Adarand Constructors v. Pena.” Akron
Law Review 29 (Winter 1996): 397. Available online. URL:
http://www.law.ucla.edu/faculty/bios/crenshaw/racerem/
contractarticles2. htm#Effect. Downloaded May 11, 2004;
Ginsburg, Gilbert J., and Janine S. Benton. “One Year
Later: Affirmative Action in Federal Government Con-
tracting After Adarand.” American University Law Review
45 (August 1996): 1,903. Available online. URL:
http://www.law.ucla.edu/faculty/bios/crenshaw/racerem/
contractarticles2. htm#Year. Downloaded May 11, 2004.
—Andy Chasin

Adkins v. Children’s Hospital of District of
Columbia, 261 U.S. 525 (1923)

In Adkins v. Children’s Hospital of District of Columbia,

the Supreme Court struck down a law enacted by the

Congress, which had established a minimum wage for chil-

dren and women working in the District of Columbia. In
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1918 Congress enacted the minimum wage law to address
the problem of women in the workplace “receiving wages
inadequate to supply them with the necessary cost of living,
maintain them in health and protect their morals.” The law
was, according to Congress, a legitimate exercise of the
broad police power.

In writing the opinion of the Court, Justice SUTHER-
LAND maintained that legislation, federal or state, that reg-
ulates workers’ wages violates the “freedom of contract”
included in the “due process clause of the Fifth Amend-
ment” guaranteeing “life, liberty, and property” from the
arbitrary interference of government. Freedom of contract
stipulates that, in general, “parties have an equal right to
obtain from each other the best terms they can as the result
of private bargaining.” In effect, salaries are to be freely
negotiated between the prospective employee and
employer with no interference from government.

Despite this affirmation, Sutherland recognizes that
that there is “no such thing as absolute freedom of con-
tract.” Some governmental regulation is justified by the
Constitution, but “justified only by the existence of excep-
tional circumstances.” First, it is permissible to establish
fair “rates and charges” by businesses involved with the
“public interest” such as regulation of grain elevator rates
upheld in MunN v. ILLINOIS, 94 U.S. 113 (1876). Second,
governmental regulation is permitted “relating to contracts
for the performance of public work.” Third, laws may stip-
ulate the “character, methods, and time for payment of
wages.” Fourth, statutes may set maximum hours worked as
was the case in Holden v. Hardy, 169 U.S. 366 (1898),
which upheld a Utah law that limited the number of hours
worked by miners and smelters.

The first three of these exceptions do not apply to the
present case according to Sutherland. However, the fourth
example, setting maximum hours, comes closest to “the line
of principle applicable to the statute here involved.” The
critical difference, the Court noted, is that the Holden deci-
sion upheld a legislative determination that “particular
employments, when too long pursued, were injurious to the
health of the employees . . .”

The Court argues that the minimum wage law under
consideration has nothing to do with the health or working
conditions of the employees, rather it is an all-encompass-
ing regulation applying to all employees and all occupa-
tions. Justice Sutherland dismissed the idea that the
minimum wage would provide women with a minimum
standard of living since a person’s cost of living depends on
“individual temperament, habits of thrift, . . . and whether
the woman lives alone or with her family.” And finally, the
Court stated, “It cannot be shown that well-paid women
safeguard their morals more carefully than those who are
poorly paid. Morality rests upon other considerations than

>:

wages, . . . .

In concluding, Sutherland wrote that the element of
the law that “perhaps more than any other” renders it
invalid is its one-sided nature; the employer is required to
pay a minimum wage, but the employee has no similar
requirement to produce. There should be a notion of equal
exchange, of equivalence, which is “The moral requirement
implicit in every contract of employment, . ...”

In a dissenting opinion, Chief Justice TAFT pointed out
that legislatures enact minimum wage law based on the
economic assumption that the employee and employer are
“not upon a full level of equality” in wage negotiations. Taft
believed this assumption to be reasonable and wrote that “it
is not the function of this court to hold congressional acts
invalid simply because they are passed to carry out eco-
nomic views which the court believes to be unwise or
unsound.” In other words, in matters of social and eco-
nomic regulation, the judiciary should defer to legislatively
determined policy positions; that is, the Court should begin
its deliberations with the idea that the law in question is
constitutional unless proven otherwise. If a specific policy
is not in violation of a “real” provision of the Constitution,
the Supreme Court should not invalidate that policy sim-
ply because it does not agree with its underlying social or
economic philosophy.

For more information: Friedman, Lawrence M. A History
of American Law. New York: Simon and Schuster, 1973.
—Alex Aichinger

administrative law and decision making

The field of administrative law is a vast body of rules and
regulations that govern the procedures and activities of
government agencies. These rules and regulations consist
of the agency charter granting the agency its power, other
broader statutes that do not apply to a specific agency but
which agencies must follow, court rulings, and internal
rules and regulations established by the agency itself to
control both its own conduct and the conduct of citizens or
other entities coming under the agency’s authority.

The Constitution established three branches of govern-
ment, the legislative, judicial, and executive. It does refer to
other elements of government but does not specifically
define what those elements should be. Government agen-
cies, however, were necessary from the birth of the nation to
carry out functions of the government and conduct the day-
to-day business and duties of government. Congress may
have the power to make law and establish policy, but do they
have the time to enforce each of those laws and policies?
No. And the other two branches of government are similarly
situated. They were established to deal with broad and
major issues facing the nation, not the minutiae of day-to-
day government function. And because there was a need for



administrative agencies there also became a need for admin-
istrative law to regulate those agencies.

An example of an agency charter is the Reorganization
Plan No. 3 of 1970. It was the brainchild of President Nixon
and was submitted to Congress as the establishing instru-
ment of the Environmental Protection Agency (EPA). It
established the purpose and tasks of the EPA and defined
what some of its broad powers would be.

The National Environmental Policy Act (NEPA) is an
example of a broad policy that does not apply to a specific
government agency, but which agencies must follow.
Enacted in 1969, NEPA was designed to “to promote efforts
which will prevent or eliminate damage to the environment”
(Section 2, 42 USC § 4321). Among the many policies estab-
lished by NEPA was the requirement for government agen-
cies to create an Environmental Impact Statement
whenever a governmental action may pose some risk to the
environment. Since the enactment of NEPA, preparing
Environmental Impact Statements in applicable situations
has become a necessary duty for all government agencies.

CHEVRON INC., USA V. NATURAL RESOURCES DEFENSE
CounciL, INc., 467 U.S. 837 (1984) is a recent example of
how the courts can establish administrative law. In Chevron
the Supreme Court held that in situations where Congress
has not clearly indicated an intent that a law should apply in
a particular situation, administrative agencies may exercise
reasonable discretion in interpreting the law.

Administrative law prevents government agencies
from running amok. It provides the regulations by which
government agencies function and limits by which they
must abide in dealings with the public. Without adminis-
trative law, agencies would lack the fundamental authority
needed for competent decision making.

For more information: Reese, John H. Administrative
Law, Principles and Practice. St. Paul, Minn.: West Group,
1995.

—TJohn L. Roberts

affirmative action

Affirmative action means giving preference to members of
some groups over others for admissions to universities and
selection for jobs and business contracts. It is usually asso-
ciated in the United States with giving preference to
African Americans, but it also extends to other minority
groups such as Native Americans, Hispanics, and occasion-
ally to women, although the latter are not, strictly speak-
ing, a minority. The original purpose of affirmative action
was as a remedy for past segregation and discrimination.
More recently the justification has been to enhance diver-
sity. Not surprisingly, affirmative action has been a highly
contentious issue.
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The United States has a long, cruel history of RACIAL
DISCRIMINATION. First came slavery, then Jim CROW LAWS
and a reign of terror against blacks. Groups like the Ku
Klux Klan aimed at refusing African Americans education,
the right to vote, and all but the most menial of jobs. This
exacted a terrible toll in terms of skill-development, self-
confidence, and trust that hard work will be rewarded, to
say nothing of equal opportunity. It is a toll that passed
down through the generations. Affirmative action began in
the early 1960s under President Kennedy as an effort to
redress these evils. The idea was to create success stories,
role models, and above all, hope for people who had been
sorely abused.

Proponents of affirmative action argue that it has
matured to include the goal of maintaining diversity. Global-
ization is changing everything. Proponents argue that we
need to understand and get along with a greater variety of
people than ever before. The 2000 census showed that the
United States is more than 30 percent minority. Forty per-
cent of public school students in the country are not classi-
fied as white. Ten percent of the population is foreign born.
Fifty-six percent of college students are female. Diversity in
classrooms and on the job helps Americans understand and
work with people who are different, argue the defenders of
affirmative action. Learning how to do that will keep the
United States strong, united, and vibrant in the future. There
is still effort to recover from past discrimination, but the
goals are now broader—learning to put human faces on peo-
ple who look different and to appreciate and work with them.

Opponents argue that affirmative action is simply
reverse discrimination—that people who win admission,
scholarships, jobs, and contracts because they belong to
favored minority groups are not chosen on merit, and
therefore their selection violates both the EQUAL PROTEC-
TION CLAUSE of the Fourteenth Amendment to the
UNITED STATES CONSTITUTION and also fundamental fair-
ness. If race trumps merit, are we not back to where the
nation was when discrimination was legal, only this time in
reverse?

Even the question of whether affirmative action actu-
ally works is disputed. William Bowen and Derek Bok, one
the former president of Harvard, the other a former presi-
dent of Princeton, published a book, The Shape of the
River, in 1998. Their research tracked 45,000 students
admitted to elite colleges around the United States. They
found that those admitted with the help of affirmative
action had a high success rate and had more success after
college than their white classmates in terms of becoming
professionals, becoming active in their communities, and
emerging as leaders. Opponents retort that this success
came because the elite schools admitted and gave financial
support mostly to middle- and upper-class blacks over more
qualified whites.
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The first affirmative action case decided by the
Supreme Court, REGENTS OF THE UNIVERSITY OF CALI-
FORNIA V. BAKKE (1978) shows how divisive this issue can
be. Four justices voted to uphold affirmative action while
four voted to declare it unconstitutional. The fifth vote and
deciding opinion by Justice POWELL upheld affirmative
action as long as it is only one consideration for admissions,
there is no quota or set number of seats reserved for
minorities, and each applicant gets individualized attention.
Remarkably, since Bakke was decided, the number of
minorities enrolled in colleges has risen by 85 percent.
Defenders also point to our achievements as a nation.
When the Supreme Court rejected segregated schools in
BROWN V. BOARD OF EDUCATION in 1954, between 5 and
10 percent of blacks were considered middle class. Only
50 years later that number is well over 50 percent. Affir-
mative action was an enormous help.

Opponents, on the other hand, argue that affirmative
action has been a failure in most regards. It has increased
the resentment of those who have been rejected for admis-
sions, contracts, or employment opportunities, thereby
increasing rather than decreasing racial tensions. It has
placed a cloud of suspicion over the heads of those minori-
ties who were actually admitted or employed strictly on
the basis of merit, and it implants the seeds of doubt as to
whether minorities are somehow inferior and could not
succeed if the playing field were level.

At the heart of the affirmative action debate is the issue
of “merit,” but even this is not an easy issue. Merit is usu-
ally a primary consideration in hiring or admissions, but has
rarely been the only consideration. Most proponents of
affirmative action would agree that no one should ever be
hired or admitted who does not have the qualifications to
succeed, but they consider two additional facts: (a) merit is
extremely difficult to predict or measure. For example, very
few first round draft choices ever play in a Super Bowl and
a high percentage of top CEOs were C students. Deter-
mining merit, whether in sports, business, or academia, is
just sophisticated guesswork. (b) Individual merit is not,
and never has been, the only consideration for admissions.
For example, of all the elite schools in the nation none
come closer to racial quotas than the military academies.
They are unapologetic. Since 28 percent of Air Force and
44 percent of Army enlisted personnel are racial minorities,
commanders know they need an integrated officer corps to
build morale and trust. It is smart to have good relation-
ships with people who carry big guns.

There is also the “affirmative action” given to children
of alumni, donors, and athletes. Some colleges that are 60
percent female are now taking affirmative action to admit
men. Businesses are noted for hiring the sons, daughters,
and other relatives of their owners. Whatever else one
might say, these are not of themselves merit based.

Protesters rally in front of the Supreme Court in support of
affirmative action. (Private collection)

In 2003 the Supreme Court issued an authoritative
statement on affirmative action in two cases, GRUTTER V.
BOLLINGER and GRATZ V. BOLLINGER, both dealing with
admissions policies at the University of Michigan. The
Court upheld the law school’s admissions policy because it
took race into consideration as one of a number of factors
but gave it no particular numerical weight and required
individualized consideration of all applicants. The Court
declared the undergraduate admissions policy unconstitu-
tional because it assigned 20 out of a total of 150 points
exclusively for racial minorities. Significantly, Justice
O’CONNOR, writing for the majority in Grutter, agreed that
affirmative action could not go on indefinitely and seemed
to give a 25-year time frame to end it.

For more information: Bowen, William G., and Derek
Bok. The Shape of the River. Princeton, N.]J.: Princeton
University Press, 1998; Babkina, A. M. Affirmative Action:
An Annotated Bibliography. New York: Nova Science,
2003; Beckwith, Francis J., and Todd E. Jones, eds. Affir-
mative Action: Social Justice or Reverse Discrimination?
Boston: Prometheus, 1997; Skrentny, John D. Ironies of
Affirmative Action. Chicago: University of Chicago Press,
1996.

—Paul J. Weber

Afroyim v. Rusk, 387 U.S. 253 (1967)

In Afroyim v. Rusk, the Supreme Court held that Congress
had no right to pass a law which had the effect of depriving
an American of CITIZENSHIP without the citizen’s volun-
tary and specific intent to renounce U.S. citizenship. Not-
ing the special bond between Americans and their
government, the Court overturned an earlier decision,



Perez v. Brownell, 356 U.S. 44 (1958), and held that only
citizens themselves may voluntarily relinquish their citizen-
ship, and that this principle applies equally to natural and
naturalized citizens.

After immigrating to the United States from Poland in
1912, Beys Afroyim became a naturalized American citi-
zen in 1926. He moved to Israel in 1950 and voted in that
country’s 1951 governmental elections. Afroyim applied for
renewal of his U.S. passport in 1960, but the State Depart-
ment refused on the grounds that he had forfeited his
American citizenship by virtue of Section 401(e) of the
1940 Nationality Act, which stipulates that citizens of the
United States shall “lose™ their citizenship upon voting in a
foreign state’s political elections. Afroyim challenged the
constitutionality of Section 401(e) and sued the State
Department. On APPEAL from a district court’s SUMMARY
JUDGMENT favoring Secretary of State Dean Rusk, the Sec-
ond Circuit COURT OF APPEALS affirmed. The Supreme
Court granted Afroyim certiorari and ruled (5-4) that he
was still a U.S. citizen.

The basic point of the Supreme Court’s ruling in
Afroyim was that the Fourteenth Amendment to the U.S.
Constitution, which originally guaranteed citizenship to
freed slaves and their descendants, effectively elevated cit-
izenship to the status of a constitutionally protected right.
Hence, a section of the Immigration and Nationality Act
mandating automatic loss of citizenship for voting in a for-
eign election was invalid. Likewise, similar provisions for
loss of citizenship, such as serving in a foreign army or
swearing allegiance to a foreign country, were similarly
invalid unless the action was accompanied by intent to give
up U.S. citizenship.

The Supreme Court decision also pointed to a proposed
(but never ratified) constitutional amendment, early in the
19th century, which would have revoked the U.S. citizen-
ship of anyone who accepted a foreign title or gift, as proof
that Congress was not believed at that time to have the
power to do such a thing by means of ordinary legislation.

The Afroyim ruling did not definitively throw out all
prohibitions against dual citizenship in the United States.
Although the court clearly stated that loss of citizenship
required the individual’s consent, some uncertainty
remained as to whether an actual swearing of allegiance to
a foreign country would, by itself, constitute consent. This
ambiguity is highlighted in debate regarding the recent
draft legislation for the Domestic Security Enhancement
Act (informally known as PATRIOT II), the proposed
sequel to the 2001 USA PATRIOT Act. Section 501 of the
draft bill, titled “Expatriation of Terrorists,” would allow the
presumptive denationalization of an American citizen if,
with the intent to relinquish nationality, an American citi-
zen becomes a member of, or provides material support to,
a group that the United States has designated as a terrorist
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organization, or if that group is engaged in hostilities
against the United States.

The court also did not address the issue of what standard
of proof would be required in citizenship cases—i.e.,
whether intent to give up citizenship had to be proved clearly
and convincingly (as in a criminal trial), or by a preponder-
ance of evidence (as in a lawsuit). Nor did Afroyim deal with
Congress’s right to require new citizens to renounce their
prior allegiances as a prerequisite for naturalization.

For more information: Schuck, Peter H. Citizens,
Strangers, and In-Betweens. Boulder, Colo.: Westview,
1998.

—Greg Brown

age discrimination

Age discrimination means denying an individual one or
more of the rights guaranteed by the U.S. Constitution and
state constitutions solely because of his or her age. Com-
plaints of this nature most commonly originate in employ-
ment situations.

The American concept of government protecting indi-
viduals from discrimination originated in the Fifth and Four-
teenth Amendments to the U.S. Constitution, both of which
guarantee all individuals “equal protection of the laws.”

The federal Civil Rights Law, U.S. Code, Title 42,
Chapter 21, TITLE VII (hereinafter, “Title VII”) contains
provisions that specifically prohibit: private employers with
at least 15 employees; the federal and state governments
and all of their departments, agencies, bureaus, and offices;
and local governmental units, such as county, parish, city,
town, and village governments and their agencies, from dis-
criminating against employees and applicants for employ-
ment because of individual characteristics such as age, race,
creed, color, national origin, military status, or sex.

Another federal law, the 1967 Age Discrimination in
Employment Act (hereinafter, “ADEA,”), 29 U.S.C. §{{621
and 622, prohibits each governmental or private employer
with at least 20 employees from discriminating against
employees and applicants who are at least 40 years old
(hereinafter, “age 40-plus”). ADEA prohibits an employer
from discriminating against workers of age 40-plus and
favoring those who are younger than 40. Additionally, the
U.S. Supreme Court has interpreted ADEA as prohibit-
ing discrimination among 40-plus employees, such as the
hiring of a 40-year-old individual in preference to one who
is 50 years old. Additional ADEA provisions prohibit
employers from discriminating against older employees
and applicants in help-wanted advertising, interviewing,
hiring, compensating, promoting, disciplining, demoting,
training, and terminating employees, job evaluations, and
job assignments.
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In cases dealing with employment discrimination of
various kinds, the Supreme Court has noted that race is a
“SUSPECT CLASSIFICATION” under the EQUAL PROTECTION
CLAUSE contained in the Fifth and Fourteenth Amend-
ments to the U.S. Constitution. Hence, the Constitution
provides absolute protection from RACIAL DISCRIMINA-
TION, preventing an employer from ever having a valid rea-
son to justify racial discrimination. However, the U.S.
Supreme Court has also held that unlike race, age, gender,
RELIGION, and national origin are not suspect classifica-
tions, with the result that these traits are not absolutely pro-
tected by the U.S. Constitution.

Hence, when considering alleged violations of the
ADEA, a court may find that an employer had a legitimate
reason to discriminate on the basis of age. For instance, age
discrimination may be legitimate if the very nature of the
job requires the individual to be a member of a certain age
group. Finally, the U.S. Supreme Court has held that it is
possible for an employer to adequately demonstrate the
existence of a legitimate reason to discriminate on the basis
of age without matching age distinctions and the legitimate
interests they serve with razor-like precision. The federal
Older Workers Benefit Protection Act (hereinafter,
“OWBPA”), 29 U.S.C. § 623, prohibits employers from dis-
criminating against employees who are at least 40 years old
with regard to the benefit and retirement plans available to
them. Under this law, an employer cannot reduce health or
life insurance benefits for older employees. OWBPA also
protects individuals who choose to work past the previously
common retirement age of 65 by requiring accrual of pen-
sion benefits until an employee actually retires. This provi-
sion prevents an employer from economizing by
automatically cutting off pension accrual when an employee
reaches age 65. Additionally, OWBPA contains provisions
requiring seniority-based layoffs in most instances where
layoffs are necessary. Without this provision, employers
seeking to reduce their costs might be tempted to lay off
older employees first, because older employees have usually
worked for an employer for a longer time period than their
younger counterparts and are generally paid more than
younger employees because of their experience at the job.

OWBPA prohibits employers from cutting their costs
by forcing higher-paid older employees to take early retire-
ment. Under the law, an employer may encourage an
employee’s early retirement only by offering the employee
an opportunity to choose between taking early retirement
under a plan that would provide better benefits than the
employee would receive under the employer’s regular, non-
early retirement plan; and refusing early retirement in
order to continue working in his or her current position
with the same benefit package he or she currently has. For
instance, an employer’s offer of early retirement would not
meet the requirements of the OWBPA if one of the choices

offered to the employee would provide less compensation
or reduce benefits to a level lower than that provided by the
employee’s current salary and benefits package.

The Equal Employment Opportunity Commission
(EEOQ), created by 42 U.S.C. §2000-¢, is responsible for
interpreting and enforcing the Age Discrimination in
Employment Act and Title VII of the Civil Rights Act of
1965 and for following the detailed guidelines and enforce-
ment procedures created by 29 C.F.R. Pt. 1614.

Most states have enacted laws that mirror the salient
provisions of the federal ADEA and OWBPA, with one
major difference: The state laws are applicable to much
smaller businesses. On average, the state employment dis-
crimination laws apply to businesses with five or more
employees, while the federal laws apply only to businesses
with 20 or more employees. A few of the state employment
discrimination laws protect workers of all ages, thereby pro-
hibiting discrimination not only against older individuals
but also against youths.

For more information: Nolo. “Age Discrimination in
Employment.” Nolo’s Online Legal Encyclopedia. Avail-
able online. URL: http://www.nolo.com/lawcenter/ency/
article.cfm/objectID/1DB0BA4D-38DC-41A0-
A52ESFI9ED-31E803E/catID/57153B2E-F39E-48DA-
830ADA31F5A23325; Woodruff, Bryan. “Unprotected
until Forty: The Limited Scope of Age Discrimination in
the Employment Act of 1967,” Indiana Law Journal 73, no.
1295 (1998).
—Beth S. Swartz
—Carrie A. Schneider

Alabama v. Shelton, 535 U.S. 654 (2002)

In Alabama v. Shelton a divided Supreme Court signifi-
cantly expanded the Sixth Amendment right to counsel. In
the 5-4 decision the Court ruled that suspended sentences
cannot be imposed upon a defendant if the state did not
provide the defendant with counsel at trial.

The Sixth Amendment to the UNITED STATES CON-
STITUTION states that “in all criminal prosecutions, the
accused shall enjoy the right to have . . . the Assistance of
Counsel for his defense.” In Johnson v. Zerbst (1938), the
Supreme Court reaffirmed the right to counsel in federal
proceedings. The landmark decision of GIDEON V. WAIN-
WRIGHT (1963) extended the right to counsel to the states.
Indigent defendants accused of felonies were entitled to
state-appointed counsel. The ruling in Shelton is a further
attempt by the Supreme Court to define what is meant by
the Sixth Amendment right to counsel.

LeReed Shelton represented himself in an Alabama
criminal trial. The court warned Shelton several times
about the difficulties associated with self-representation,



but at no time did the court offer Shelton state-appointed
counsel. Shelton was convicted of a misdemeanor and sen-
tenced to 30 days in jail. The sentence was subsequently
suspended and Shelton was placed on two years probation.
Justice GINSBURG delivered the opinion of the Supreme
Court in which STEVENS, O’CONNOR, SOUTER, and
BREYER joined. The Supreme Court found that a sus-
pended sentence that may end up in imprisonment cannot
be imposed upon a defendant if the state did not provide
the defendant with counsel at trial. This significantly
expanded the Court’s previous decisions. The Court relied
heavily on Argersinger v. Hamilton (1972) and Scott v. Illi-
nois (1979). In Argersinger, the Court found that the right
to counsel extended to all proceedings, misdemeanor and
felony, that could lead to imprisonment. In Scott, the Court
ruled that counsel is not required when a defendant’s pun-
ishment is a fine, but only when the defendant’s sentence
is imprisonment. Accordingly, the Court found in Shelton
that the Sixth Amendment does not allow the later activa-
tion of a suspended sentence when the defendant was not
provided counsel at the trial where the sentence was
imposed. If the suspended sentence was activated, the
defendant would in actuality be incarcerated for the origi-
nal offense although he or she did not have a lawyer at the
trial. He or she would be facing actual imprisonment for
the crime that was committed.

The dissent believed that the Court’s ruling placed an
undue burden on the states. Writing for the dissent, ScALIA
found that the threat of imprisonment does not entitle a
defendant to counsel. Several states were affected by the
Court’s ruling in Shelton. At the time of the ruling, 16 states
did not provide counsel for a defendant facing the threat
of imprisonment.

For more information: “Leading Cases: I. Constitutional
Law: Sixth Amendment—Right to Appointed Counsel for
Suspended Sentences.” Harvard Law Review 116 (Novem-
ber 2002): 252-262.

alienage

The condition or state of being an alien. An alien is any per-
son who is not a citizen or a national of the country of resi-
dence. Aliens are divided into two classes: immigrants, who
are permanent residents, and nonimmigrants, who may
have entered the country legally or illegally.

The UNITED STATES CONSTITUTION does not provide
any rights for would-be aliens who have not entered the
country. In cases such as Knauff v. Shaughnessy (1950) and
Shaughnessy v. United States ex rel. Mezei (1953), the
Supreme Court has ruled that Congress has full rights to
disallow individuals from entering the country, especially
when there were security concerns. Aliens who have not
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entered the country may be denied entry without a hear-
ing and do not have the right to contest that decision in
court. Congress passes legislation about whom to allow
entry into the country based on race, religious beliefs, eco-
nomic needs of the country, social and cultural influences,
foreign policy, and other factors deemed necessary for con-
sideration. In Nishimura Ekiu v. United States (1892) the
Supreme Court upheld Congress’s right to determine
immigration policy.

Legal nonimmigrant aliens include tourists, diplomats,
students, and businessmen. Once they are in the United
States, the Constitution partially protects their rights, includ-
ing their right to due process. All persons located under U.S.
jurisdiction have equal protection afforded by the Fifth
Amendment. Their rights are also protected by international
law. Nonimmigrant aliens may have restrictions placed on
them, such as labor constraints and travel restrictions. They
may be deported at the discretion of Congress.

Undocumented aliens, also known as ILLEGAL ALIENS,
may enter the country illegally with either the intention to
stay permanently or return to their home country or may
enter the country legally but later violate the terms of their
visa. In Wong Wing v. United States (1896) and in Mathews
v. Diaz (1976) the Supreme Court ruled that the rights of
undocumented aliens are protected under the Fifth and
Fourteenth Amendments to the Constitution.

Congress also passes legislation about who may
become a citizen. The basic requirements are five years res-
idency, a CITIZENSHIP test, and a loyalty oath. Congress
may restrict citizenship based on any number of factors.
For example, until 1943 Chinese aliens were not eligible for
naturalization. However, the Court ruled in Wong Kim Ark
v. United States (1898) that any person born on U.S. soil is
automatically a U.S. citizen, despite their parentage.

Resident aliens are eligible for naturalization. They are
bound by all the laws of the United States including pay-
ment of taxes and, if called, service in the armed forces.
They also have some rights to participate in American pol-
itics and are granted equal protection for employment and
education. They are not, however, granted some of the
privileges of citizens, including the right to vote or protec-
tion by the American government while traveling abroad.
In several cases the Supreme Court has also ruled that
Congress has the right to deport resident aliens for unlaw-
ful activities.

For more information: Hull, Elizabeth. Without Justice
for All: The Constitutional Rights of Aliens. Westport,
Conn.: Greenwood Press, 1985; LeMay, Michael, and
Elliott R. Barkan, eds. U.S. Immigration and Naturaliza-
tion Laws and Issues: A Documentary History. Westport,
Conn.: Greenwood Press, 1999.

—Mariya Chernyavskaya
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Allegheny County v. ACLU, 492 U.S. 573 (1989)
Allegheny County v. ACLU was a very fragmented decision
dealing with the interpretation of the ESTABLISHMENT
CLAUSE of the First Amendment by applying the endorse-
ment test instead of the coercion test to allow religious sym-
bols on public property if they are “secularized” or
“pluralized.”

The case of Allegheny County v. ACLU Greater Pitts-
burgh Chapter, 492 U.S. 573 (1989), and its companion
case, Chabad v. ACLU Greater Pittsburgh Chapter, was
argued on February 22, 1989, and decided on July 3, 1989.
The case began when several private individuals and the
Greater Pittsburgh Chapter of the American Civil Liberties
Union (ACLU) sued the City of Pittsburgh and the County
of Allegheny over two separate Christmas holiday displays
claiming that the displays were violating the First Amend-
ment ban against establishing a religion (see RELIGION,
PUBLIC DISPLAYS OF).

The first display was a créche in the Allegheny County
Courthouse in a very prominent position on the “grand
staircase” in full public display. The creche was a familiar
nativity scene that included figures of the Holy Family and
of animals, shepherds, and an angel bearing a huge banner
with the words “Gloria in Excelsis Deo!” emblazoned on it.
Poinsettias were also placed in front and beside the creche.
The créche had been donated by a Roman Catholic orga-
nization, the Holy Name Society. It was there by permis-
sion of the county government and without any
governmental financial aid.

The second display was in another building, jointly
owned by the county and the City of Pittsburgh, and was
located a block away. This display included a 45-foot-tall
Christmas tree, an 18-foot-tall Hanukkah menorah donated
by Chabad Jewish organization of the Lubavitcher Hasidim
(an ultraorthodox branch of Judaism), as part of its mis-
sionary work. There was also a sign that was put there by
the mayor proclaiming a “Salute to Liberty.” Beneath the
motto the sign stated: “During this holiday season the City
of Pittsburgh salutes liberty. Let these festive lights remind
us that we are the keepers of the flame of liberty and our
legacy of freedom.”

The basic issue was did these displays have the effect of
endorsing religion? The opinions of the justices were
divided and hostile, demonstrating that the Court was
struggling with the issue of displays of religious symbols on
public property. The majority of the Court decided that the
creche inside the courthouse was an open endorsement of
Christianity in violation of the establishment clause.

Justice Harry BLACKMUN announced the judgment
and read the opinion of the Court, with Justice Sandra Day
O’CONNOR concurring in part, Justices William J. BREN-
NAN and John Paul STEVENS concurring in part and dis-
senting in part, Justice Anthony KENNEDY concurring in

part and dissenting in part. They voted 5-4 to strike the
créche and 6-3 to uphold the menorah. Blackmun’s opinion
declared the nativity scene to be unlike the créche in the
case of LYNCH V. DONNELLY, 465 U.S. 668 (1984), because
there was nothing to deflect its religious message. In the
Lynch case the city of Pawtucket, Rhode Island, annually
erected a Christmas display in the city’s shopping district.
The display included such objects as a Santa Claus house,
a Christmas tree, a banner reading “Seasons Greetings,”
and a nativity scene. The presence of plastic reindeer cre-
ated the “plastic reindeer rule” for secularity in Christmas
displays. However, the location of the creche in the
Allegheny County Courthouse was in effect an open
endorsement of the Christmas message. The menorah, the
Court held, in company with the other symbols of religious
plurality and secularity, emphasized the secular side of the
holiday, which the city could freely celebrate.

Justice O’Connor’s concurring opinion wanted to use a
“non-endorsement” rule for deciding the issue. This would
be, she claimed, an improvement over the Lemon test
[LEMON V. KURTZMAN, 403 U.S. 602 (1971)], where to avoid
violating the establishment clause a law has to have a secu-
lar purpose, with its primary effect to neither advance nor
hinder religion, and also avoid excessive entanglement
between church and state. The justices found it difficult to
apply this rule to the current case. Justice Kennedy, in dis-
sent, wanted to apply a non-coercion test—unless forced to
participate or believe then the establishment clause was not
violated by the creche or like displays.

For more information: Berg, Thomas C. The State and
Religion in a Nutshell. St. Paul, Minn.: West Group, 1998;
Flowers, Ronald B. That Godless Court?: Supreme Court
Decisions on Church-State Relationships. Louisville, Ky.:
Westminster John Knox Press, 1994.

—A. J. L. Waskey

Allgeyer v. Louisiana, 165 U.S. 578 (1897)
Allgeyer v. Louisiana, held that state law could be invali-
dated on the basis of the doctrine of SUBSTANTIVE DUE
PROCESS. This case is important because it served as a
direct precursor to a set of decisions, including LOCHNER V.
NEW YORK, 198 U.S. 45 (1905), that set the Court against
legislative bodies. The precursors to Allgeyer included the
dissenters in the Slaughter-House Cases, 83 U.S. 36 (1873)
and the majority who hinted at the power of courts to veto
legislation based on substantive due process in Mugler v.
Kansas, 123 U.S. 623 (1887).

The case began when the Louisiana legislature passed
a law prohibiting obtaining property insurance from any
insurance company not fully complying with Louisiana law.
Allgeyer was convicted of violating this law. The United



States Supreme Court reversed lower courts, holding that
the statute violated the Fourteenth Amendment “. . . in that
it deprives the defendants of their liberty without due pro-
cess of law.” Judge Peckham delivered the opinion for a
unanimous court.

Peckham and the Court developed the concept of “L1B-
ERTY OF CONTRACT” in this opinion. Peckham noted that:

The liberty mentioned in that amendment [Fourteenth
Amendment] means not only the right of the citizen to
be free from the mere physical restraint of his person, as
by incarceration, but the term is deemed to embrace
the right of the citizen to be free in the enjoyment of all
his faculties; to be free to use them in all lawful ways; to
live and work where he will; to earn his livelihood by any
lawful calling; to pursue any livelihood or avocation, and
for that purpose to enter into any contracts which may be
proper, necessary, and essential to his carrying out to a
successful conclusion of the purposes above mentioned.

The specific holding of the Court with respect to insur-
ance companies is not particularly important. The critical
importance of this decision is its explicit enunciation of the
principle of substantive due process through the medium
of “liberty of contract.” In future cases, this would serve to
authorize courts to strike down state legislation aimed at
regulating business and commerce. The state’s police
power would now be questioned by the courts under this
doctrine. In the process, the Supreme Court began to sub-
stitute its judgment on the legitimacy and wisdom of pub-
lic policy for that of the legislature.

For more information: Warren, Charles. “The New ‘Lib-
erty’ under the Fourteenth Amendment.” Harvard Law
Review 39 (1926): 431.

—Steven A. Peterson

Ambach v. Norwich, 441 U.S. 68 (1979)

In Ambach v. Norwich the Supreme Court ruled that state
laws preventing aliens who do not intend to become U.S.
citizens from obtaining permanent teaching certificates do
not violate the EQUAL PROTECTION CLAUSE of the Four-
teenth Amendment.

Susan Norwich, a citizen of Great Britain, and Tarja
Dachinger, a Finnish citizen, both resident aliens, were
denied permanent teaching certificates because they con-
sistently refused to obtain United States CITIZENSHIP. The
two filed suit and won when the District Court ruled that
the New York law violates the equal protection clause.

In the Court’s opinion, Justice POWELL utilized the
“rational-basis standard” from Sugarman v. Dougall, 413
U.S. 634 (1973), to explain that states have a right to disal-
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low employment of noncitizens. The state has that right if it
can show that there was a “rational relationship” between
limiting employment to citizens and the interest that is pro-
tected by such limitation. Such restrictions apply to posi-
tions that “go to the heart of representative government.”
The Court based its decision on the PRECEDENT set in
Foley v. Connelie, 435 U.S. 291 (1978), that New York had
the right to not hire aliens for its police force because the
nature of the job gives police “substantial discretionary
powers.” Justice Powell contended that public education
does indeed fall under those types of jobs that are integral
to a democratic government because education prepares
individuals to become participating citizens and fill an inte-
gral role in preserving the values of society. Teachers play
such a vital part in developing students that they directly
influence individuals™ attitudes and values. Therefore, the
state has a valid interest in preventing noncitizens from
becoming public school teachers. Because both appellees
chose not to be naturalized and retained loyalty to their
original country, there is a rational relationship between the
state’s interest and its limitations on the rights of aliens.

Justice BLACKMUN wrote a vigorous dissent. He exam-
ined the fact that the Court has ruled in favor of many res-
ident aliens who were denied employment simply because
they were not citizens and claimed that Foley was an excep-
tion. Instead, he thought that In re Grifiths, 413 U.S. 717
(1973), in which a lawyer from the Netherlands was
allowed to practice law even though he refused to be natu-
ralized, was more applicable to the case than Foley. Most of
all he criticized the logic of the state’s argument when he
pointed out that individuals not eligible to obtain U.S. citi-
zenship are allowed to be certified and that aliens are
allowed to sit on local school boards.

As an ALIENAGE case Ambach v. Norwick influenced
the decision in PLYLER V. DOE, 457 U.S. 202 (1982), which
dealt with a Texas alienage law limiting the rights of undoc-
umented alien primary and secondary school students. The
law withheld funds from public school districts for the edu-
cation of such students and gave local school districts the
power to deny enrollment to undocumented alien children.
The Court declared this law unconstitutional. Justice
BRENNAN referred to Ambach, to support his position that
education is a fundamental component of American society
and denial of education to ILLEGAL ALIENS undermines
society. In a higher education case, Toll v. Moreno, 458 U.S.
1 (1982), Justice Blackmun referred to Ambach to argue
that while the differences between resident aliens and citi-
zens are small, resident aliens should continue to be a “sus-
pect class.”

The most significant issue raised by this case is not
alienage, however, but the role of public schools in a demo-
cratic society. Specifically, cases dealing with students’
rights have often cited Ambach. The cases have been
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diverse, dealing with the establishment clause, freedom of
speech, and equal protection. In Board of Education of
Westside Community School v. Mergens, 496 U.S. 226
(1990), the Court ruled in favor of a federal law which
allowed religious student groups to meet on school grounds
during noninstructional times. In HAZELWOOD SCHOOL
DisTRICT V. KUHLMEIER, 484 U.S. 260 (1988), the Supreme
Court ruled that a high school principal can censor a
school-sponsored student newspaper if he finds the mate-
rial objectionable. Despite the holding, the Court cited
Ambach to support students’ right to expression as a “fun-
damental value necessary to the maintenance of a demo-
cratic political system. . . .” In all cases the Court referred
to Ambach to reiterate the point that “[Public] schools are
vitally important . . . as vehicles for inculcating fundamen-
tal values necessary to the maintenance of a democratic
political system.”

For more information: Boyd, Tamara M. “Keeping the
Constitution’s Promise: An Argument for Greater Judicial
Scrutiny of Federal Alienage Classifications,” Stanford Law
Review 54, no. 319 (2001).

—Mariya Chernyavskaya

Anderson v. Celebrezze, 460 U.S. 780 (1983)

In this case, the Supreme Court struck down an Ohio law
requiring independent candidates for president to register
as such by mid-March. The law was challenged because the
major parties were not required to declare their presiden-
tial nominees until midsummer (when their conventions
had finished).

John Anderson ran as an independent candidate for
president in 1980. He encountered one important hurdle
however: The 50 states had different deadlines for submit-
ting petitions and filing registration paper work for an inde-
pendent presidential candidacy. Ohio required independent
candidates to do this in March, even though the nominees of
the two major parties would not be chosen till much later—
via the Ohio primary and, ultimately, their respective nomi-
nating conventions. Anderson challenged the early filing
requirement, arguing that it unconstitutionally infringed
upon the First Amendment rights of candidates such as
himself and his supporters.

The Supreme Court had to balance several competing
rights claims. On the one hand, the Court noted that unjus-
tified or unfair restrictions on independent or third-party
candidates affected the speech rights of the candidates
themselves and diminished the quality of the franchise to
the extent that restrictions on candidacy limited the
breadth of election day choices presented to the electorate.
On the other hand, the court recognized as well that the
franchise embodied the right to participate in an orderly,

meaningful electoral process. If the process were confusing
or disorderly, the vote would be diminished. Thus, the
court noted:

We have recognized that, “as a practical matter, there
must be a substantial regulation of elections if they are
to be fair and honest and if some sort of order, rather
than chaos, is to accompany the democratic processes.”
To achieve these necessary objectives, States have
enacted comprehensive and sometimes complex elec-
tion codes. Each provision of these schemes, whether it
governs the registration and qualifications of voters, the
selection and eligibility of candidates, or the voting pro-
cess itself, inevitably affects—at least to some degree—
the individual’s right to vote and his right to associate
with others for political ends. Nevertheless, the State’s
important regulatory interests are generally sufficient to
justify reasonable, nondiscriminatory restrictions.

In this case, however, the Court ruled that the early
filing requirement for independent candidates violated the
Constitution. While Ohio claimed that the early filing
requirement was necessary to ensure political stability and
keep the ballot clear of frivolous candidates, the Court
ruled that the early filing requirement amounted to little
more than an attempt by the Democrats and Republicans
to suppress political competition. Insofar as Democrats and
Republicans would not officially nominate their presiden-
tial candidates until July or August, the Court ruled that
there was no justification for requiring other parties and
candidates to complete their nomination processes five
months in advance.

In their dissent, Justices REHNQUIST, WHITE, POow-
ELL, and O’CONNOR saw the case in a different light. Was
Anderson an aggrieved independent candidate or was he
simply a “sore loser”? Thus, the dissents saw nothing
unconstitutional about the challenged Ohio statute’s essen-
tially requiring all presidential aspirants to make a choice by
March 20:

the effect of the Ohio filing deadline is quite easily sum-
marized: it requires that a candidate, who has already
decided to run for President, decide by March 20 which
route his candidacy will take. He can become a nonparty
candidate by filing a nominating petition with 5,000 sig-
natures and assure himself a place on the general elec-
tion ballot. Or he can become a party candidate and take
his chances in securing a position on the general elec-
tion ballot by seeking the nomination of a party’s
national convention.

Viewed in this respect, the dissenters did not see any dis-
crimination among political parties. Instead, they saw only a



rule that required any candidate to decide which route he or
she would use to pursue the presidential nomination.

Anderson thus raises important questions about the
fairness of ballot access provisions. Cases such as Anderson
confront the Court with the tension embodied in the fact
that such restrictions are passed by legislatures comprised
of the major parties and frequently work to the disadvan-
tage of minor parties.

For more information: Burdick v. Takushi, 504 U.S. 428
(1992); TTMMONS V. TWIN CITIES AREA NEW PARTY, 520
U.S. 351 (1997).

—Mark Rush

anonymous political speech

Anonymity has a long history in the American political tra-
dition. Indeed, “Publius,” the chosen pseudonym of James
Madison, Alexander Hamilton, and John Jay, was the cen-
tral advocate for the proposed Constitution during the
debates over ratification in New York. The political pam-
phlet—whether affixed to lampposts or distributed on
street corners—has historically been the chosen mode of
expression for groups that desire to contribute to public
debate. And, more recently, a prominent satire on modern
presidential campaigns—the novel Primary Colors—was
authored by “Anonymous.”

Whether chosen for rhetorical purposes, or out of fear
of reprisal, anonymity remains an option for political advo-
cates due to the United States Supreme Court’s decision in
MCINTYRE V. OHIO ELECTIONS COMMISSION, 514 U.S. 334
(1995). In this case, which involved a politically active
mother distributing fliers in opposition to a proposed tax
levy outside a school board meeting, the Court struck an
Ohio law (as well as the laws of 48 states and the federal
government) that required that a name and business
address be included on all literature distributed in an elec-
toral context. Writing for the Court, Justice STEVENS por-
trayed Margaret McIntyre as just the latest entrant to a long
line of dissidents, artists, and advocates who relied on
anonymity to express themselves and whose speech would
be unconstitutionally “chilled” were the state able to
enforce such disclosure requirements.

But the dissenters in the McIntyre case, Justice SCALIA
and Chief Justice REHNQUIST, vigorously stressed the com-
peting social interests in question, arguing that the central
issue was society’s right to consider the range of available
information, especially when voting on questions of public
consequence. Furthermore, one need look no further than
the state of modern political campaigns to see the scur-
rilousness that stems from a lack of accountability, both in
terms of ads paid for by organizations with ambiguous, even
cryptic, names and in situations where “anonymous
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sources” routinely leak information that damages reputa-
tions and, arguably, sullies our political experience.

What degree of anonymity is, therefore, appropriate
in our political life? Certainly anonymity is an essential fea-
ture of many of our political practices: Consider, for exam-
ple, the fact that we vote in secret, self-contained booths
and that we can, generally, write unsigned “letters to the
editor,” expressing our frustration with local officials. By
contrast, within the domain of campaign finance, the
United States Supreme Court has long held that the
donor’ interest in anonymity is not sufficient to outweigh
the public’s interest in knowing who is funding particular
causes and candidates and the state’s interest in regulating
financial contributions. At what point does the individual’s
interest in expression yield to the public’s interest in dis-
closure?

One forum where we are likely to see this tug-of-war
take place on a grand scale is the Internet. The physical
dimensions of a flier or leaflet bring with them certain
assurances: The message can only be communicated as far
as the paper can be distributed. Anonymity, under these
conditions, increases in significance with changing technol-
ogy: Publius’ initial audience was limited to readers of the
newspaper; Margaret McIntyre could reach only those exit-
ing the school board meeting; but, with technology that can
transport messages, postings, and “chat” around the world
in a matter of seconds, suddenly anonymous POLITICAL
SPEECH has, in the blink of an eye, a decidedly global reach.
How will courts and communities respond to anonymous
political speech in the future and how will changing tech-
nologies service this mode of expression?

For more information: DuVal, Benjamin. “Note and
Comment: The Constitutional Right to Anonymity: Free
Speech, Disclosure and the Devil.” Yale Law Journal 70
(1961): 1084; Wieland, Jennifer. “Note: Death of Publius:
Toward a World Without Anonymous Speech.” Journal of
Law & Politics 17 (Summer 2001): 589.

—DBrian K. Pinaire

antitrust law

Antitrust law is derived from federal and state statutes that
promote commercial competition and protect trade and
commerce from monopolies, price fixing, price discrimina-
tions, and unlawful restraints. Federal antitrust law is artic-
ulated principally in the Sherman Act (1890), the Clayton
Act (1914), the Federal Trade Commission Act (1914), and
the Robinson-Patman Act (1936). Congressional authority
to legislate these acts is found in Article I, Section 8 of the
UNITED STATES CONSTITUTION in which Congress is
authorized to regulate commerce with foreign nations and
between states.
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The Sherman Act outlaws all contracts, combinations,
and conspiracies that unreasonably restrain trade between
states or with foreign nations. Included in the act’s prohibi-
tions are competitors’ agreements to fix prices and allocate
customers. The Sherman Act also forbids monopolizing any
part of INTERSTATE COMMERCE. The Sherman Act pro-
hibits a monopoly as defined as the power to exclude com-
petition in the market by means other than business
acumen or producing a superior product.

The Clayton Act outlawed specific practices designed
to monopolize markets including price discrimination, and
exclusive agreements, tying contracts, mergers, and inter-
locking directorates. The Clayton Act was designed to cor-
rect flaws of the Sherman Act. Clayton cleared up vague
wording about what constitutes a monopoly as well as mak-
ing practices that give rise to monopolies illegal.

The Federal Trade Commission Act was designed to
prevent unfair competition methods and unfair or decep-
tive acts that may affect business commerce. Violation of
the Federal Trade Commission Act can usually be proved
by demonstrating fraud, oppression, violation of public pol-
icy, or bad faith. To supplement Federal Trade Commission
regulations, many states have enacted antitrust laws to pre-
vent strain on competition. The federal laws apply to for-
eign and interstate commerce, while the state laws apply
to activities taking place within state borders. Congress’s
goal in passing the FTCA was to protect consumers from
unfair methods of competition. According to the act, unfair
or deceptive methods of business need only have the likeli-
hood of deceiving the consumer. Actual deception does
not have to take place. Businesses may also be liable for
the unfair and deceptive acts of its employees, representa-
tives, or agents.

The Robinson-Patman Act was passed by Congress as a
supplement to the Clayton Act. The act forbade any person or
firm engaged in interstate commerce to discriminate in price
to different purchasers of the same commodity when the
effect would be to inhibit competition or create a monopoly.
The Robinson-Patman Act was aimed at protecting indepen-
dent retailers from chain stores but was strongly supported by
wholesalers hoping to prevent large chains from buying
directly from the manufacturers for lower prices.

Supreme Court rulings in antitrust law cases normally
have not focused on the constitutionality of antitrust acts.
For the most part the Court has attempted to determine
how and when the laws entailed in the acts should be
applied. Examples of this approach are found in the cases
of UNITED STATES V. E. C. KNIGHT COMPANY, 156 U.S. 1
(1895), SWIFT V. UNITED STATES, 196 U.S. 375 (1905), and
NATIONAL LABOR RELATIONS BOARD V. JONES & LAUGHLIN
STEEL CORPORATION, 301 U.S. 57 (1937).

At issue in the case of United States v. E. C. Knight
Company was whether Congress has the authority to regu-

late manufacturing and whether the Sherman Antitrust Act
outlawed manufacturing monopolies. In Knight the Court
reasoned that the states, under the Tenth Amendment,
have the right to regulate “local activities” such as manu-
facturing, thus limiting the scope of the Sherman Act.
However, in Swift v. United States the Sherman Act’s
scope was broadened. At issue in Swift was whether the
Sherman Antitrust Act could bar price fixing by meat deal-
ers within a state. In Swift the Court reasoned that
although the price fixing addressed in the case was related
to activities occurring in one state, they were part of a
“stream of interstate commerce” and, therefore, could be
regulated by the federal government under the commerce
clause of the U.S. Constitution. In National Labor Rela-
tions Board v. Jones & Laughlin Steel Corporation the
Supreme Court considered how far Congress could go in
the passage of antitrust law before crossing the bounds of
Article I, Section 8 of the Constitution. In a 5-4 decision
the Court ruled that Congress may enact all appropriate
legislation to protect, advance, promote, and insure inter-
state commerce.

The case that best demonstrates the extent of antitrust
law applicability is the case of HEART OF ATLANTA MOTEL,
INc. v. UNITED STATES, 379 U.S. 241 (1964). At issue in
Heart of Atlanta was whether Congress, under its author-
ity to regulate interstate commerce, has the authority to
require private businesses within a state to comply with
the CiviL Ricats AcT OF 1964. The Court found that the
commerce clause of the Constitution empowers Congress
to regulate both commercial and noncommercial interstate
travel. Furthermore, the Court stated that since the hotel in
question served interstate travel, its refusal to accommo-
date blacks hindered their freedom of movement across
state lines. Congress, the Court concluded, has a constitu-
tional right to regulate individual businesses in the interest
of promoting interstate travel. Heart of Atlanta is signifi-
cant for two reasons: (1) because antitrust law itself with-
stood what has been its most stringent constitutional
challenge; and (2) because the Court clearly articulated its
opinion that Congress has the power to uphold CIVIL LIB-
ERTIES when exercising powers entailed in the commerce
clause of the U.S. Constitution.

For more information: Benson, Paul R., Jr. The Supreme
Court and the Commerce Clause, 1937-1970. New York:
Dunellen, 1970; Corwin, Edwin S. The Comunerce Power
versus States’ Rights. Princeton, N.].: Princeton University
Press, 1936; McClosky, Robert. American Conservatism in
the Age of Enterprise, 1865-1910. Cambridge, Mass.: Har-
vard University Press, 1951; Wood, Stephen B. Constitu-
tional Politics in the Progressive Era: Child Labor and the
Law. Chicago: University of Chicago Press, 1968.

—Scott M. Brown



appeal

When a losing party to a lawsuit wants to have his or her
case reconsidered by a higher court, he or she generally has
the right to appeal the lower court’s decision. Depending
on the court in which the case was originally held, the type
of case, and the jurisdiction, there are different procedures
and rules for appealing a decision. However, many of the
principles of an appeal are common throughout the United
States. The Supreme Court has almost unlimited discretion
over which appeals it will hear. Generally, appeals are
brought to the Supreme Court through petitions for a WrIT
OF CERTIORARI.

Within the FEDERAL COURT SYSTEM, a trial begins at
the level of the District Court. There, trial is conducted. If
a criminal defendant loses, he or she may appeal the deci-
sion to the U.S. COURT OF APPEALS for the circuit in which
the district court is located. In a civil case, whichever party
loses may appeal. The party appealing the decision is
referred to as the appellant; the winning party is referred to
as the appellee. At the Court of Appeals, a multimember
panel of judges considers the case, with certain limits on
what the parties may present. Namely, no new evidence can
be entered; the judges make a decision based on the record
from the District Court.

After the Court of Appeals decides the case, an appeal
by the losing party may be made to the Supreme Court,
usually in the form of a petition for a writ of certiorari. The
procedures for filing an appeal with the Supreme Court are
governed by the Rules of the Supreme Court. Under most
circumstances, the appellant is referred to at the Supreme
Court as the petitioner and the appellee is referred to as the
respondent.

While the Supreme Court does have ORIGINAL JURIS-
DICTION in some types of cases, most of the cases it hears
are appeals. As noted above, the Supreme Court has almost
complete discretion over which appeals it will hear, though
there are some areas where its discretion is limited. The
justices generally divide the petitions for writs of certiorari
among each other in a system called the “cert pool.” Their
law clerks review the petitions and summarize the main
elements of the appeal.

The justices then meet in conference and decide
which appeals will be heard. The entire process is very
confidential, and the justices and clerks have an exem-
plary record for maintaining the secrecy of these pro-
ceedings. However, we do know that there are certain
factors the justices weigh when determining whether to
grant a petition; the Court’s Rules identify some of those
factors, and political science has been able to ascertain
which other factors tend to influence the Court. Some of
those elements include whether there is a discrepancy
among Courts of Appeals, the identity of the petitioner,
and whether a state court of last resort or a Court of
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Appeals has issued a rule of law concerning the Constitu-
tion.

If the appeal is granted, the parties are notified, and
the process of preparing briefs and for ORAL ARGUMENT
(if granted) begins. If the appeal is denied, there is usually
nothing more a litigant can do to further his or her case.

For more information: Baum, Lawrence. The Supreme
Court. Washington, D.C.: CQ Press, 1998; Perry, H. W., Jr.
Deciding to Decide. Cambridge, Mass.: Harvard Univer-
sity Press, 1991.

—Tom Clark

Arizona v. Fulminante, 499 U.S. 279 (1991)

In Arizona v. Fulminante, the court held that Fulminante’s
jailhouse confession to another inmate was coerced but that
coerced confessions were no longer subject to automatic
reversal. The Fulminante decision subjects coerced confes-
sions to the HARMLESS ERROR rule on APPEAL. In uphold-
ing the state court’s opinion that the confession was
coerced, the Supreme Court upheld the ruling of an earlier
case, Blackburn v. Alabama, 361 U.S. 199, 206 (1960),
which said that “coercion can be mental as well as physical,
and . . . the blood of the accused is not the only hallmark of
an unconstitutional question.” In applying the harmless
error rubric to coerced confessions, the Court broke
entirely new ground.

Fulminante had confessed to another inmate, while
imprisoned, that he had murdered his 11-year-old step-
daughter. The inmate that he had confessed to was an infor-
mant to the Federal Bureau of Investigation, Anthony
Sarivola. Fulminante also made a second confession to
Donna Sarivola, then Anthony’s fiancée and later wife.
When Fulminante was taken to trial for the murder of his
stepdaughter, he claimed that these confessions had been
coerced and that due to this, the confession should be sup-
pressed. Fulminante claimed his confession was coerced
because Sarivola had promised Fulminante safety from
other inmates while in jail in return for his confession. The
trial court denied the motion to suppress the confessions on
the basis of the stipulated facts; the confessions were vol-
untary. Both confessions were heard at court, and on
December 19, 1985, Fulminante was convicted of murder.
He was then sentenced to death.

Fulminante appealed that his confession to Sarivola
was the product of coercion and that its admission at trial
violated his rights to due process under the Fifth and Four-
teenth Amendments of the U.S. Constitution. The Arizona
Supreme Court ruled that the confessions were coerced
but then decided that the admission of the confession at trial
was harmless error. This decision was made because of the
overwhelming nature of the evidence against Fulminante.
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The Arizona Supreme Court then ruled that the Court’s
PRECEDENT precluded the use of harmless error analysis in
the case of a coerced confession. The Court reversed the
conviction and ordered that Fulminante be retried without
the use of the confession to Sarivola. The case was then
taken to the Supreme Court, due to differing opinion in the
state and federal courts over whether the admission at trial
of a coerced confession is subject to a harmless analysis.

The Supreme Court first dealt with the assertion that
the court below had made an error in holding Fulminante’s
confession to be coerced. The State contended that it is
the totality of the circumstances that determines whether
Fulminante’s confession was coerced, but instead of using
this standard for the case they used the “but for” test.
Under this the Court decided that but for the promise given
by Sarivola, Fulminante would not have confessed. With
this standard the Court found that Fulminante’s statement
to Sarivola had been coerced. The Arizona Supreme Court
stated that “the ultimate issue of voluntariness is a legal
question requiring independent federal determination.”

The Supreme Court decided that although the ques-
tion was a close one, they affirmed the Arizona Supreme
Court’s conclusion that Fulminante’s confession was
coerced because there was a credible threat of physical vio-
lence unless Fulminante confessed. The case makes clear
that a finding of coercion need not depend upon actual
violence by a government agent; a credible threat is suffi-
cient. In DICTA, it establishes that coerced confessions are
subject to harmless error analysis.

For more information: Charles J. Ogletree, Jr. “Arizona
v. Fulminante: The Harm of Applying Harmless Error to
Coerced Confessions.” Harvard Law Review 105, no. 152
(1991): 152-175.

—Lindsay Vennum

Arlington Heights v. Metropolitan Housing

Development Corp., 429 U.S. 252 (1977)

In this housing discrimination case, the Supreme Court
ruled that ZONING regulations resulting in a disproportion-
ately negative impact on a minority group do not violate the
Fourteenth Amendment unless there is evidence of intent
of racially discriminatory action.

The Village of Arlington Heights is a predominantly
white Chicago suburb made up of mostly single-family
housing. The Clerics of St. Viator, known as Viatorians, a
Catholic religious order, owned 80 acres of land in the vil-
lage. They had two buildings on the land, a high school and
a novitiate. The rest of the property was unused. The area
around the order’s property is zoned for single-family resi-
dences. In 1970 the Viatorians decided to develop low- and

moderate-income housing on some of its unused land.
They chose Metropolitan Housing Development Corp.
(MHDC) as the developer.

MHDOC is a nonprofit corporation organized specifi-
cally to build low- and moderate-income housing in and
around Chicago. MHDC and the Viatorians signed a 99-
year lease agreement and an accompanying agreement in
which MHDC would buy 15 acres if a zoning change was
approved and if MHDC received clearance for federal
housing assistance. Building could not start until the lots
were rezoned for multifamily housing. Because the project
would receive federal assistance, the new community
would be racially integrated.

The Village denied the request to rezone the property
because the surrounding location had always been zoned
single-family. Multifamily zones were only used as buffers
between commercial or manufacturing districts and sin-
gle-family zones. MHDC sued Arlington Heights, arguing
that its denial of a zoning variation was racially motivated.
Based on the evidence that historically the Village was over-
whelmingly white, the COURT OF APPEALS ruled that the
denial of a zoning change was racially motivated and vio-
lated the EQUAL PROTECTION CLAUSE of the Fourteenth
Amendment. MHDC also contended that the Village’s
refusal to rezone violated the Fair Housing Act of 1968,
while the Village challenged the right of MHDC to bring
the suit. The Court of Appeals did not rule on these issues,
but the Supreme Court did.

Justice POWELL wrote the opinion for the Court. He
recounted the background of the case, determined that
MHDC had STANDING, and then discussed how the Court
might determine if the Village intended to be racially dis-
criminating in its zoning ruling. Justice Powell relied heav-
ily on WasHINGTON V. DAvis, 426 U.S. 229 (1976), to
conclude that an action is not necessarily unconstitutional
“solely because it results in a racially disproportionate
impact.” There must be proof of intent to discriminate,
even if that intent is not the sole basis for the decision.
Examining the evidence from the lower courts, Justice
Powell concluded for three reasons that the Village did not
intend to discriminate when it refused to rezone the Viato-
rian property. First, the Village had a history, though not a
perfectly consistent one, of denying rezoning because of
its buffer policy. Second, the area around the Viatorian
property had been designated single-family residential
since the Village adopted zoning regulations. Finally, the
minutes of the Village Board meeting at which MHDC’s
petition was discussed showed that the Board focused on
the zoning factors used in other zoning decisions. These
three factors lead Justice Powell to conclude that there was
no racially discriminating intent behind the Village’s zon-
ing policy. He remanded the case to the Court of Appeals



to decide about the alleged violation of the Fair Housing
Act of 1968.

Justice MARSHALL, joined by Justice BRENNAN, con-
curred in part and dissented in part. He agreed with the
Court’s reasoning about what determines a petitioner’s
standing and how to determine a racially discriminating
intent. However, he believed the entire decision should
have been remanded to the Court of Appeals in light of
the new reasoning from the Court.

Justice WHITE dissented, arguing that the Court
should have remanded the entire case because Washing-
ton v. Davis had not been decided when the Court of
Appeals was hearing Arlington Heights v. MHDC. He also
believed the Court overstepped its bounds in reexamining
the evidence accepted by a lower court.

This case is important because it reaffirmed the Court’s
view that the racially discriminatory impact of an action is
not enough to declare it unconstitutional. There must be
evidence of intent to discriminate. This case also estab-
lished a three-part standard by which to judge such intent
absent a clear-cut pattern of discriminatory action.

For more information: Mossey, Douglas, and Nancy
Denton. American Apartheid: Segregation and the Making
of the American Underclass. Cambridge, Mass.: Harvard
University Press, 1993.

—Mariya Chernyavskaya

Ashwander v. Tennessee Valley Authority (TVA),

297 U.S. 288 (1936)

The Ashwander v. Tennessee Valley Authority case con-
cerned some minority shareholders of the Alabama Power
Company that wanted to void their contract with the TVA,
who was selling electricity. The significance of this case is
that the government was allowed to make money off of a
by-product of their activities to better the Tennessee Val-
ley by constructing and operating the Wilson Dam. The
case was decided in favor of the TVA based upon the Con-
stitution—specifically Article IV, Section 3. This part of
the Constitution allows the government to sell property—
used loosely in this context to include surplus power—it
had lawfully obtained. The minority shareholders argued
that the TVA and their actions were unconstitutional, but
the Supreme Court thought that this case was not about the
constitutionality of the TVA.

The Court believed it should avoid decisions that
determined the constitutionality of legislation, it should not
rule on the constitutionality of a law if there is another way
to solve the dispute, and the courts should not anticipate
questions of constitutional law. In the first and the second
beliefs of the Court listed above, it has been argued that
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these rules were to exclude frivolous lawsuits being brought
to the Court with answers easily discernible. In other
words, most cases probably could have a constitutional
question answered within the context of the arguments, but
the Court thinks that if the case is an argument where there
is clearly a law to address the case, then the constitutional
issue is moot. This does not always stand, but for the most
part the superior court was looking to allow the lower
courts to address the legal issues that pertain to their juris-
dictions and then only address the big issues that could
affect all of Americans.

Furthermore, in the third belief listed above of the
Court, the Supreme Court thought that cases with facts
must be established first and then the arguments made.
This allows the Court to determine who could benefit and
which aspect of society could be impacted by the decision.
Once the Court accepts a case, groups could offer their
opinions to the Court and these opinions are known as
“friend of the court” briefs. In a matter of speaking, this
gives the Court an opportunity to hear from those possibly
impacted by the decision. If the Court were just to antici-
pate what society needed addressed, then certain groups or
persons could be left out of the mix.

The Court also stated in their opinion that the
Supreme Court will not create a decision broader than
what is needed, the Court will not overturn a law by per-
sons that benefited from the law previously, and the Court
should consider that if there is a nonconstitutional way to
address an issue, then the constitutionality questions would
not be addressed. This fourth idea mentioned in their opin-
ion offers an insight into the way the Court establishes their
decisions. The Court is aware that if they formulate a rule,
it becomes a law. If the law is too vague or too overreach-
ing, then the law is unconstitutional. Various lower level
laws, in the past, have been struck down because of this
very circumstance. Another rationale behind this belief is
that the impact upon society is unknown, and the courts are
sometimes slow (as is evidenced by all of the etched turtles
on their building) to make decisions because one decision
could alter an entire business sector within society.

The last two ideas presented by the Court offer that
the Court is not willing to overturn a law if the law bene-
fited certain groups. For example, let us suggest that a
group of people makes a lot of money performing in a busi-
ness, and subsequently they develop resources in compari-
son to other persons in society. If these same people then
complain and overturn the very law that afforded them so
many riches—those people that made that money now
could exclude others from the same opportunity. The sug-
gestion focused on how the Court should address the issues
presented to them. This last rule offered insight into how
things are approached by the Court. Without this latter
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rule, persons might not know how the Court addresses
decisions, and therefore bias might be perceived to be pre-
sent in the result.

These affirmations by the Court established what
would be called the “Ashwander rules.” The sum total of
the rules is that if there is a way to solve a legal question
without making it the focal point of the decision, then the
Court should provide a decision that avoids the question. In
1936 the law still was evolving and there were a lot of new
cases being brought to the courts that needed constitu-
tional questions to be answered; this case was not one of
them that the Court thought needed the consideration of
constitutionality. The rules established for cases were
understood by the public as a means of providing that the
Court was not inundated with too many cases that did not
need a constitutional question answered.

The Court believed that the TVA should be allowed to
sell extra power based upon rights enumerated in the Con-
stitution. The agreement between the plaintiffs and the
TVA, which was the underlying contract that was in ques-
tion, was determined by the court to be a rightful agree-
ment that the court should not interfere with. The results
of this decision stretched far beyond the simple questions
of fact within the case. The Ashwander decision set the
standard for distilling which cases could be considered by
the Court in regards to constitutional questions, and sub-
sequently, there are thousands of cases that have used this
case as a reference because of the Ashwander rules.

For more information: Hatch v. Reardon, 204 U.S. 152
(1907); Arizona v. California, 283 U.S. 423 (1931).
—Ernest Alexander Gomez

Atkins v. Virginia, 536 U.S. 304 (2002)

In Atkins v. Virginia, the Court ruled 6-3 that the execution
of mentally retarded offenders violates the Eighth Amend-
ment’s provision against cruel and unusual punishment and
is therefore unconstitutional. In so doing, and by applying
the “evolving standards of decency” test, the U.S. Supreme
Court reversed the Virginia Supreme Court’s decision to
affirm the death penalty sentence that was imposed against
Daryl Renard Atkins by a lower trial court.

Atkins was convicted of abduction, armed robbery, and
capital murder, and sentenced to death. At the state level
Atkins did not argue that his sentence was disproportionate
to penalties imposed for similar crimes but instead asserted
that he could not be sentenced to death because he was
mentally retarded. Before the original trial a forensic psy-
chologist evaluated Atkins as being mildly mentally
retarded with an IQ of 59.

The U.S. Supreme Court had addressed the constitu-
tionality of executing the mentally retarded and upheld the

practice more than a decade earlier in PENRY V. LYNAUGH,
492 U.S. 302 (1989). However, writing for the majority in
Atkins, Justice STEVENS highlighted a shift in the legislative
landscape noting that a growing number of states enacted
provisions during the 1990s barring the execution of the
mentally retarded. When Penry was considered in 1989,
only two states and the federal government explicitly
exempted mentally retarded offenders from the death
penalty. By the time the Court heard the Atkins case, 18
states specifically prohibited executing the mentally
retarded and 12 other states rejected CAPITAL PUNISH-
MENT completely. Justice Stevens also noted the consis-
tent direction of change over time toward not executing
such offenders despite the general popularity of anticrime
legislation.

These trends led the majority in Atkins to conclude
that a national consensus has formed against executing the
mentally retarded. The perceived shift serves as the foun-
dation of the Court’s opinion in Atkins, which draws upon
the guiding interpretation of Eighth Amendment protec-
tions against excessive, cruel, and unusual punishment as
articulated by Chief Justice WARREN in Trop v. Dulles, 356
U.S. 86 (1958). In Trop, Chief Justice WARREN explained
that the concept of human dignity underlies these protec-
tions and that the meaning of the Amendment is not static
but rather derives from the “evolving standards of decency
that mark the progress of a maturing society.” In Atkins, the
Court held relevant standards of decency indeed had
evolved after Penry making the execution of the mentally
retarded incompatible with contemporary societal values.

The majority in Atkins also reasons that deterrence and
retribution as justifications for the death penalty as identi-
fied in GREGG V. GEORGIA, 428 U.S. 153, 183 (1976), pos-
sess less value in cases involving the mentally retarded
because of the offender’s impaired capacities and dimin-
ished criminal culpability. Furthermore, the Court notes
the probability of wrongful conviction increases in such
cases to the degree that the mentally retarded are less able
to aid in their own defense, are typically poor witnesses,
may find it difficult to adequately convey remorse, and are
more likely to confess to a crime they did not commit. In
short, based on the evolving standards of decency principle,
the reduced culpability and capability of the offender, and
the special risk of wrongful execution, the Court ruled the
execution of the mentally retarded unconstitutional. Jus-
tices O’CONNOR, KENNEDY, SOUTER, GINSBURG, and
BREYER joined Justice Stevens in the majority.

In strikingly bitter dissents, both Chief Justice REHN-
QuIST and Justice ScALIA authored opinions opposing the
majority. Each joined the other’s dissent and along with Jus-
tice THOMAS constituted the three-member minority. Chief
Justice Rehnquist’s dissenting opinion cautions the major-
ity about the dangers of engaging in JUDICIAL ACTIVISM



and criticizes the perceived lack of deference by the Court
to state laws and principles of FEDERALISM. In a more caus-
tic dissent, Justice Scalia characterizes the majority position
as a feeble attempt to fabricate a national consensus in the
absence of one. He argues that instead of recognizing the
variety of approaches within state statutes and the diversity
of community-state values these presumably reflect, the
majority, according to Scalia, distorted the evolving stan-
dards of decency test to justify a decision predicated on lit-
tle more than the justices’s personal policy preferences.

Justice Scalia laments, “Today’s decision is the pinnacle
of our Eighth Amendment death-is-different jurispru-
dence . . . [which finds] no support in the text or history of
the Eighth Amendment; it does not even have support in
current social attitudes. . . . Seldom has an opinion of this
Court rested so obviously upon nothing but the personal
views of its members.” Among the several issues Scalia
takes with the majority position, he warns that an offender
can readily feign the symptoms of mental retardation. He
also chastises the Court for “riding a trend” especially when
the move by states toward barring the execution of the
mentally retarded in his view is incomplete and emerging
only recently. Moreover, Scalia rebukes those who would
consider prevailing global patterns and sentiments related
to the subject as a partial basis for determining the mean-
ing of protections within the U.S. Constitution.

While the highly publicized Atkins decision likely will
continue to generate substantial debates in a number of
spheres, three distinct implications beyond the specific
issue of executing the mentally retarded warrant brief men-
tion. First, several observers have questioned whether the
protections afforded by Atkins to the mentally retarded
might be extended logically to people with mental illnesses
via an equal protection argument (Amendment XIV, Sec-
tion 1). Second, some scholars and advocacy groups see
the ruling in Atkins as a possible step toward eventually
barring the use of capital charges against juvenile offend-
ers. Adolescent offenders are frequently characterized as
having the types of developmental limitations underscored
by the Court’s majority in Atkins regarding the mentally
retarded. To date, however, the Court has not extended
protections to include those facing the death penalty for
crimes committed as juveniles. Indeed, just two months
after the Atkins decision, the U.S. Supreme Court denied
a stay of execution for Patterson, a Texas inmate facing exe-
cution for a crime committed as a juvenile. In a rare dissent
from an order declining a stay of execution, Justices
Stevens, Breyer, and Ginsburg asserted that an apparent
consensus exists among states (and the global community)
against the death penalty in cases involving juvenile offend-
ers and encouraged the Court to reexamine the juvenile-
offender issue in light of Atkins. [Stevens, ]. dissenting, On
Application for Stay and Petition for Writ of Habeas Corpus,
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M. Patterson v. Texas, 536 U.S. 984 (2002), denied] Third,
the Atkins case has shifted but not ended debate within
the medical community on the appropriate role of psychia-
trists and other forensic experts who evaluate the compe-
tency of death row and other inmates awaiting sentencing.
In the past, several medical professionals have declined
requests to assess the mental capacities of these prisoners.
Often such experts have stated that playing this role might
clash with the “Do no harm” mandate and cornerstone of
medical ethics because a finding of competency might
enhance the state’s case for execution. For some, the rul-
ing in Atkins removes the dilemma by prohibiting the exe-
cution of those found by experts to be mentally retarded.

For more information: Ellis, James W., and Victor L.
Streib, Jeffrey Fagan, Douglas Mossman, MD, Christopher
Slobogin, Michael L. Perlin, Elizabeth Rapaport. “Beyond
Atkins: A Symposium on the Implications of Atkins v. Vir-
ginia.” New Mexico Law Review 33, no. 2 (2003); Stone, Alan
A. “Supreme Court Decision Raises New Ethical Questions
for Psychiatry.” Psychiatric Times 19, issue 9 (2002).
—Michael McCall

Austin v. Michigan State Chamber of Commerce,

494 U.S. 652 (1990)

The Supreme Court upheld a Michigan law prohibiting
corporations from making independent expenditures in
support of or opposition to candidates for state political
offices in Austin v. Michigan State Chamber of Commerce.
The Court rejected arguments that the law violated the
Chamber of Commerce’s rights under the First Amend-
ment or the EQUAL PROTECTION CLAUSE of the Fourteenth
Amendment. While the Court agreed that the law impli-
cated expressive rights, it concluded that the law should be
upheld because it was narrowly tailored to serve a coMm-
PELLING STATE INTEREST.

The Court began its analysis, in a majority opinion by
Justice Thurgood MARSHALL, with the well-established
principles that political expression is at the core of First
Amendment protections and that speech by corporations
is entitled to at least some protection. The Court applied
the familiar standard of STRICT SCRUTINY, asking whether
the law was narrowly tailored to serve a compelling state
interest. The majority opinion relied on the government’s
interest in preventing corruption and stated that corpo-
rate expenditures raised a different danger of corruption
than previous campaign finance cases had addressed: a
danger from the “corrosive and distorting effects of
immense aggregations of wealth that are accumulated
with the help of the corporate form and that have little or
no correlation to the public’s support for the corporation’s
political ideas.”
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Justice Marshall stressed the role that the benefits con-
ferred on corporations by the state had in shaping his con-
clusions. The Court also concluded that the law was
narrowly tailored because corporations could establish seg-
regated funds raised solely from contributions by individu-
als who intend to advance the political goals of the
corporation. Those segregated funds could make indepen-
dent expenditures to influence elections and could even
make contributions to politicians” campaign committees.
The law only restricted independent expenditures from the
corporation’s general treasury funds. Justice Marshall also
rejected the argument that, as an ideological nonprofit cor-
poration, the Chamber of Commerce should be exempt
from the restriction on corporate political spending under
the holding of FEDERAL ELECTION COMMISSION V. MASS-
ACHUSETTS CITIZENS FOR LIFE, INC., 479 U.S. 238 (1986).
The Court noted that some of the Chamber’s members
sought economic benefits that were not tied to its political
purposes, and that in any event that the Chamber accepts
contributions from other corporations, thus creating the
danger that an exception would allow it to serve as a conduit
for political spending by ordinary business corporations.

Although the federal restrictions on independent
expenditures by corporations also apply to unincorporated
labor unions, the Court rejected the assertion that the Con-
stitution required treating corporations and unions equally.
Justice Marshall noted that corporations receive special
state benefits and that employees who do not support a
union’s political goals can refuse to contribute to the union’s
political spending, even if they have a contract that requires
them to pay their share of union expenses related to col-
lective bargaining and contract administration. The Court
also rejected the argument that an exemption for media
corporations’ ordinary publications and broadcasting cre-
ated an equal protection violation, citing the special role of
the press. Justices O’'CONNOR, SCALIA, and KENNEDY dis-
sented, arguing that the law violated the First Amendment.

Austin is an important campaign finance decision. It
provides the constitutional basis for many laws requiring
corporations to make political expenditures through segre-
gated funds. It also represents an important step in the con-
stitutional distinction between candidate elections and
referenda: A prior case, First National Bank of Boston v.
Bellotti, 435 U.S. 765 (1978), had struck down a similar
law that applied to ballot measures. Some academics have
criticized Austin, arguing that it misapplies the concept of
corruption, but other academics have defended it. Austin’s
result has been defended by some based on principles of
corporate law: Corporate decisions are made by manage-
ment, but the corporation’s wealth is owned by its share-
holders, so political spending by corporations represents
management spending other people’s money on political
goals that the owners may reject. While there was some

speculation that the Supreme Court would overturn
Austin, the five-vote majority in MCCONNELL V. FEDERAL
ELECTION COMMISSION, 124 S. Ct. 619 (2003), unambigu-
ously reaffirmed its holding.

For more information: Issacharoff, Samuel, Pamela S.
Karlan, and Richard H. Pildes. The Law of Democracy. 2nd
ed. New York: Foundation Press, 2002: 513-524; Winkler,
Adam. “Beyond Bellotti.” Loy. L.A. L. Rev. 32 (November
1998): 133.

—Adam H. Morse

automobile stops and searches

Automobile stops and searches are also known as traffic
stops, which are seizures of individuals and their automo-
biles and may include various types of searches depending
on the circumstances. The legal concept of “automobile
stops and searches” is governed primarily by the Fourth
Amendment to the U.S. Constitution, and to some extent by
the Fifth and Fourteenth Amendments, and by many deci-
sions of the United States Supreme Court. The relevant
portion of the Fourth Amendment which governs automo-
bile stops and searches states: “The right of the people to
be secure in their persons, . . . and effects, against unrea-
sonable searches and seizures, shall not be violated. . . .”

It is important to distinguish automobile stops and
searches from searches of homes. The Fourth Amendment
protects citizens from unreasonable searches and seizures
in automobiles and homes, but to different degrees. His-
torically, citizens and homes had been afforded the most
protection as a citizen’s expectation of privacy is highest in
the home. From the beginning of the history of the auto-
mobile, the Supreme Court has recognized a much lower
expectation of privacy of citizens in automobiles, because of
the “ready mobility” of automobiles.

Automobile stops and searches by the government can
occur in a number of situations and can vary in degree and
duration. Searches and seizures normally must be based
upon probable cause according to the Fourth Amendment.
However, the Supreme Court has carved out exceptions to
the requirement that searches and seizures be based on
probable cause, and the Supreme Court has created excep-
tions allowing police officers to determine probable cause
on their own and forgo the warrant requirement of the
Fourth Amendment. At least police must have a reasonable
suspicion or probable cause determined on their own to
conduct a traffic stop and search. The least severe seizure
of a person is called a “Terry” stop, after the Supreme
Court decision in TERRY V. OHIO, 392 U.S. 1 (1968). A
Terry stop must be based on a reasonable articulable suspi-
cion and limited in duration and scope. In the interest of
officer safety, an officer conducting a Terry stop can conduct



a “pat-down” search to check for weapons. Terry stop prin-
ciples apply to traffic stop situations as well.

Officers, during a routine traffic stop, noticed a large
hunting knife on the floorboard of the automobile. Offi-
cers conducted a pat-down search of the driver and further
searched the passenger compartment, finding and seizing
some marijuana. The Court stated “that the search of the
passenger compartment of an automobile, limited to those
areas in which a weapon may be placed or hidden, is per-
missible . . .” if based on a reasonable suspicion of the offi-
cer. Officer safety justifies the search by police.

It is sometimes difficult to determine what is an auto-
mobile. A home or residence is traditionally provided the
most Fourth Amendment protection. Take a Dodge mini
motor home for example. If the motor home is more like a
home, then the law may treat it more like a home than an
automobile. On the other hand, if the motor home is more
like an automobile than a home, the law may treat it more
like an automobile. The determination will depend largely
upon the mobility of the motor home. If the motor home is
readily mobile, law will probably treat it as an automobile.
If the motor home is not readily mobile, i.e., it has no
wheels and is on a foundation, then it will probably be
treated more like a home for legal purposes.

If an officer makes a traffic stop which results in an
arrest, the officer can “. . . as a contemporaneous incident
of that arrest, search the passenger compartment of that
automobile. . . . the police may also examine the contents of
any containers found within the passenger compart-
ment. . . .” This purpose of this rule is to protect officer
safety and prevent the destruction of evidence.

If police have probable cause to believe that contra-
band is in an automobile, the police do not have to get a
warrant to search the automobile. Police can conduct a
warrantless search of the automobile, but the scope of the
search must be limited. The scope of the search . . . is
defined by the object of the search and the places in which
there is probable cause to believe that it may be found.”

If police have probable cause to believe that contra-
band is in an automobile, police can search passenger’s
belongings for the contraband. “. . . police officers with
probable cause to search a car may inspect passengers’
belongings found in the car that are capable of concealing
the object of the search.”

Incident to a lawful custodial arrest, police may con-
duct an “inventory search” of a vehicle which is to be
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Police search a vehicle for possible contraband. (Henry
County Sheriff’s Office)

impounded in accordance with reasonable procedures.
This rule is meant to protect the police from dangerous
material in the impounded automobile, and to protect the
police from false claims of stolen property from the auto-
mobile, and to protect the individual’s property interest.

Extraordinarily in some jurisdictions, like Texas, police
may make custodial arrest of drivers that commit traffic
infractions punishable by fines only. Police then can con-
duct searches incident to arrest and possibly impound and
search the automobile.

Pretext stops occur when police conduct a traffic stop,
but their real motivation is something other than the traf-
fic stop. Pretext stops are quite controversial and hard to
prove. Essentially, a police officer has to acknowledge the
“other” motivation for the traffic stop. If the police have a
valid reason for the traffic stop and do not admit some
other motive for the traffic stop, a pretext stop is nearly
impossible to prove. Police have tremendous power and
discretion in conducting traffic stops.

A person can consent to an automobile stop and search
if they do so knowingly, intelligently, and voluntarily.

For more information: LaFave, Wayne R., and Jerold M.
Israel. Criminal Procedure Constitutional Limitations in a
Nutshell. 6th ed. St. Paul: West Group, 2001.

—TJames E. Headley



bail, right to

The right to bail is a Constitution-based concept that
affords all persons accused of a crime an equal and intrinsic
citizen-based opportunity to maintain a presence within
society until they have been proven guilty or innocent of
the crime charged in a court of law.

The importance of a right to bail is that our very fabric
of identity, that is the right to freedom, is protected, and
any infringement upon such needs must be subject to an
objective process. So, by taking away a person’s right to
freedom of movement, association, and action, the courts
are in essence denying the freedom that is enumerated
within the Constitution. The ability to do this has to be bal-
anced, so the court must have a good reason and must fol-
low a process so as to not allow for arbitrary decision
making with someone’s life.

The Eighth Amendment to the Constitution (1791),
which was adopted as part of the BILL oF RIGHTS, offers
that “Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments
inflicted.” A citizen’s right to bail has its roots in the English
Bill of Rights (1689), but the focus and the factors for con-
sideration for the decision on who receives the right to be
released after posting a bail has evolved over the years.

The posting of a bail amount offers a person an oppor-
tunity to remain a productive member of society while
attempting to reconcile the need of the government to
guarantee that the accused person appears at the next judi-
cial proceeding. The charging of a crime or a tort does not
necessarily mean that someone is guilty of the crime they
are charged with. A decision of innocent or guilty first must
be rendered before someone’s freedom is restricted.
Because of the adversarial process, which pits defense
against prosecution, a person that is not defined innocent
or guilty should not have his rights encumbered by
restricted movement unless there are some extenuating
issues attached. Once the proceedings are over, the bail
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amount is returned to the person or utilized for court
costs—depending on the result. Historically, there were
often considerations made by the judges of smaller towns
for the accused. In a younger time in America, the person
accused of a crime bore the brunt of being charged with
that crime and the possibility of reputation damage. It was
believed then that the shame of being accused of a crime in
a court of law alone was enough to force someone to come
to court in order to clear his name.

The right to bail often was viewed as an arbitrary gift of
the court in some parts of the United States. In addition,
some other collateral might be used as a bail substitute in
some more rural areas. One theory to reduce the arbitrari-
ness of posting a bail amount/collateral asset was to make
the proper bail be solely a monetary amount. Often the
accused person’s money that was posted in order to “bond
out” was viewed as an acceptable and reasonable assurance
for the court that the court appearance would be met.

Eventually, the advancement in movement and tech-
nological change allowed for people to become more
mobile, and thus came a need to limit the opportunity of
some particular persons to flee from prosecution (aka
“flight risk”). A little later as more cases came to court, it
was recognized that there should be no standard time allot-
ment set for the reasonable amount of time necessary to
follow through with a criminal trial. The reasons behind not
trying to set a time limit on a case were that the amount of
time needed may vary, how long a person should be incar-
cerated or evaluated prior to the trial date, and even how
long the prosecution needed to present their case. The
gradual reforms implemented into the court system placed
general limitations in order to speed up the court proceed-
ings and also address the need of persons to mete out their
responsibﬂities prior to coming to court.

Because a trial may take a long time period from the
hearing and accusation stage to the final decision, a person
accused of a crime may face pressure to place in order his



personal matters, provide for his/her family, and even main-
tain his employment status. By allowing for this chance to
meet his responsibilities, the accused also has an inherent
opportunity to meet with his/her counsel.

The government is allowed to argue whether or not the
accused should be given bail. The defense is also allowed to
challenge those determining facts, and the judge then
makes a decision based upon the totality of the circum-
stances involved. The judge has a duty to protect society
from criminal behavior and from persons that could be a
threat to society and subsequently, in order to make the
decisions more uniform, certain things are looked by all
judges; this was addressed in the case United States v.
Salerno (1987). Some of the facts to be considered are
whether or not a weapon was used, type of crime commit-
ted, history of the person accused when given other bond
chances, whether or not the accused attempted to circum-
vent the arrest, history of violence of the accused, mental
capacity, and even their other nonrelated criminal history.
These are things that might be looked at when determining
bond, and although the right to bail is available to everyone,
some factors aforementioned may be utilized as a rationale
to protect society from recidivist criminal behavior.

The burden to prove a person was worthy of bail was
placed upon the accused and his legal counsel, historically.
With the Bail Reform Act of 1984 (Title 18 U.S.C. Chapters
3141-3156), the understanding of bail changed, and the
burden was shifted to the government to prove why the
accused should remain in custody. Factors contributing to
the change in philosophy were the increase of crime, the
increased costs of housing prisoners, and also there was a
social movement to humanize the bail process in order to
allow people to correct their behavior when given a chance
to contribute to society.

Opponents to the changing bail theory believed that
the most serious criminals should be incarcerated. In addi-
tion, defendants who had committed nonviolent crimes and
who could not afford to post a bond, should be allowed an
opportunity to avoid trial-pending incarceration. This
approach leads to a double standard, which is not com-
mensurate with the rule of law theory. A few circumstances,
where it was determined that some violent criminals were
using the time off before a trial to go on a crime spree, fed
the movement to change the bail rules. Although this was
rare in relation to the number of persons brought before
our courts, tough sentencing in some states contributed to
the movement away from attempting to rehabilitate offend-
ers and move more toward protecting society.

Denying the right to bail by setting unrealistic bond
amounts became the fashion for those persons accused of
very serious crimes, viewed to have had no measure of suc-
cess or contribution to society, who had a history of crimi-
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nal behavior, and perhaps who even had been convicted of
certain other related crimes. Yet their aforementioned
criminal rights were not violated. The advent was viewed as
an adaptation of a tool within the law in order to create a
buffer for society without denying a person his or her
rights. Proponents of this approach within the criminal jus-
tice system have argued that the point has always been that
the overall good for society outweighed the rights of a sin-
gle person who has not been a good member of society.
Judges often, because they were elected, did not want to
upset their constituencies and were reluctant to let
repeated criminals out on bond.

The opposition to these theories offered that each per-
son should be given a new opportunity to face new charges
brought against them because the person technically had
not been proven to be guilty of the accused crime yet. In
addition to the last mentioned theory, the argument was
offered that there was no guarantee that the person
accused would continue his negative behavior or that his
previous behavior was a legitimate predictor of guilt in the
recent case. Both theories have been points of contention
within the Supreme Court.

The reformation of the bail rules gives each person the
benefit of the doubt concerning bail matters. These reforms
also limited the court’s discretion in order to prevent judicial
abuse and allow for more consistent decisions. In addition to
those reforms, the judge could find alternate methods of
guaranteeing a presence within the court. Now a judge may
allow a person to be remanded into the supervision of
another, has the ability to restrict movement and location, and
has the ability to provide for witness or victim protection by
limiting interaction. All of these ideas were allowed to stand
in order to reduce the stress on our overcrowded prisons and
yet still balance a person’s rights versus unproven charges.

The founders of the country when writing the Consti-
tution probably never envisioned the development of cer-
tain prohibited behaviors and societal restrictions to the
level that they have currently risen to, but the generally
accepted point of the Eighth Amendment was to provide
persons with certain rights against excessive behaviors by
the government in regards to bail. The balancing act that
supports the right to bail is between society and the indi-
vidual. Each individual municipality has varying processes
of providing for bail but not for restricting who is allowed
bail—everyone is allowed the right to a bail hearing. The
judges and not the police decide such matters, and there
are certain levels of proof that must be met in order to pre-
sent a rationale for denying persons the right to bail.

For more information: Bail Reform Act of 1984; Title 18,
U.S.C. Chapters: 3141-3156; U.S. v. Salerno, 481 U.S. 739,
750 (1987); Stack v. Boyle, 342 U.S. 1 (1951).
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Bailey v. Drexel Furniture, 259 U.S. 20 (1922)

In Bailey v. Drexel Furniture the United States Supreme
Court ruled that a federal tax on products made by child
labor was an unconstitutional interference with INTER-
STATE COMMERCE. The importance of this case resides in
how the Supreme Court in the early part of the 20th cen-
tury drew limits on the powers of Congress to use its taxing
power to regulate comimerce.

During the latter part of the 19th century Congress
engaged in several attempts to regulate the economy and
interstate commerce. It decided to do that because of the
growth of businesses or trusts in the country and the impact
they had upon commerce. In addition, as the United States
industrialized during this time, the working conditions of
many of the factories often raised health and safety con-
cerns for the workers or consumers. One of the activities
that Congress sought to regulate was the use of child labor
in the manufacture of goods that traveled across state lines.

In HAMMER V. DAGENHART, 247 U.S. 251 (1918), the
United States Supreme Court struck down the 1916 Keat-
ing-Owen Bill, which was passed by Congress. This law
sought to ban the production of goods made by children
under the age of 14 and also limit the transportation across
state lines of products made by children between the ages
of 14 and 16. The Court argued in this case that this law
exceeded the powers of Congress to regulate interstate
commerce and that it also interfered with the police power
of individual states.

In response to this decision, Congress passed in 1919
the Child Labor Tax Act that imposed a 10 percent INCOME
TAX on persons employing child labor, regardless of the
number or amount of child labor used. However, the law
exempted individuals from the tax if they did not know that
the person employed was a child under the age of 14.

In striking down the law, Chief Justice TAFT wrote for
the Court, arguing that this law was indistinguishable from
Hammer v. Dagenhart in that both the laws in question in
that case and in Bailey were directed at preventing or reg-
ulating child labor. As with the Hammer case, the Court
saw this law as an unconstitutional infringement of state
POLICE POWERS and, more importantly, that it exceeded
Congress’s Commerce Clause authority. Instead, the power
to regulate child labor still resided with the states.

Moreover, Taft contended that this 10 percent tax was
not really a tax but instead a penalty aimed at forcing states
to do what Congress wanted. Thus, while the Court stated
that the power to tax was fairly broad and that it would not
generally second-guess Congress; here, the tax was really a
penalty aimed at regulating interstate commerce beyond
the scope of what the Constitution permitted for Congress.

Bailey v. Drexel Furniture was a controversial case in
that for the second time within a few years the Court inval-
idated efforts by the federal government to regulate and

ban child labor. This case can be seen as part of a series of
Supreme Court decisions from the 1770s until the New
Deal in 1936 where significant limits were placed upon
Congress’s ability to regulate interstate commerce or oth-
erwise act in ways to regulate working conditions. It was not
until cases such as WickarDp v. FILBURN, 317 U.S. 111
(1942) that the Supreme Court reversed itself and granted
Congress more authority to use its taxing authority to regu-
late interstate commerce and working conditions. In many
ways, Bailey serves as an example of one of the eras of
Supreme Court jurisprudence that limited federal power
over the economy and the states.

For more information: Benson, Paul Revere. The
Supreme Court and the Commerce Clause, 1937-1970.
New York: Dunellen, 1970.

—David Schultz

Baker v. Carr, 369 U.S. 186 (1962)

In Baker v. Carr, the United States Supreme Court held
that the constitutionality of legislative restricting was a mat-
ter that the courts could review. Justice BRENNAN wrote
the majority opinion for the Court. Residents of five Ten-
nessee counties challenged a Tennessee law passed in 1901
arguing that the state’s apportionment of legislative repre-
sentatives violated the EQUAL PROTECTION CLAUSE of the
Fourteenth Amendment. The district court dismissed the
claim on the ground that it involved a political question
over which the court had no jurisdiction. The case was
appealed to the Supreme Court.

At the time the lawsuit was initiated, the general assem-
bly of Tennessee consisted of a 33-member senate and a
99-member house of representatives. The Tennessee Con-
stitution required that state legislators be apportioned
among the state’s counties based on a decennial census. The
general assembly passed an apportionment law in 1901 allo-
cating representatives among all counties in the state on
the basis of the 1900 census. Between 1901 and 1961, all
reapportionment proposals introduced to the general
assembly failed to pass. Despite significant growth and geo-
graphic shifts in the state’s population, political representa-
tion in 1962 was based on population distribution as
recorded by the 1900 census. The plaintiffs argued that the
state’s outdated apportionment of political representation
resulted in the underrepresentation of individuals living in
more populous legislative districts and the “debasement of
their votes.”

The Supreme Court did not decide whether the chal-
lenged districts were, in fact, unconstitutional. Instead, in
the words of Justice Brennan, “we hold today only (a) that the
court possessed jurisdiction of the subject matter; (b) that a
justiciable cause of action is stated upon which appellants



would be entitled to appropriate relief; and (c) . . . that the
appellants have STANDING to challenge the Tennessee
apportionment statutes.” The Court remanded the case
back to the district court for a full trial.

The Court’s ruling in Baker v. Carr is significant
because it marks the first time the Supreme Court held that
legal challenges to the apportionment of legislative districts
brought under the equal protection clause of the Four-
teenth Amendment should be heard by federal courts.
Baker v. Carr made it clear that legal challenges to legisla-
tive districting plans should not be dismissed by district
courts under the “political question” doctrine. The Baker
Court distinguished this case from POLITICAL QUESTION
DOCTRINE cases by noting that nonjusticiable political
question cases involve distribution of power among the
three separate branches of the federal government. This
case, by contrast, involved a conflict between state politics
and the federal Constitution.

Baker v. Carr opened the door for future voting rights
lawsuits. Over the next two years, the Supreme Court
established the principle of “ONE PERSON, ONE VOTE” with
its decisions in GRAY V. SANDERS, WESBERRY V. SANDERS
and REYNOLDS V. S1Ms. Voting rights advocates have relied
on Baker v. Carr and its progeny to challenge racially dis-
criminatory redistricting and reapportionment schemes at
every level of government throughout the nation.

For more information: Canon, David. Race, Redistrict-
ing, and Representation. Chicago: University of Chicago
Press, 1999.

—Paul S. Ryan

bankruptcy

Bankruptcy refers to a legal proceeding that relieves a
debtor from the obligation to pay debts or provides the
debtor with protection from creditors while paying debts
via a plan of repayment. The primary focus of the
Bankruptcy Code is to balance a debtor’s need for relief
from burdensome debt with creditors’ right to payment.
Bankruptcy attempts to balance these conflicted needs by
providing debt-plagued consumers or businesses with a
“fresh start”, i.e., relief from creditors and onerous debt
that leave debtors financially debilitated and weaken the
economy as a whole, while also recognizing the creditor’s
right to payment. Bankruptcy safeguards a creditor’s right
to payment by providing a court-supervised forum for the
orderly distribution of the debtor’s property.

Bankruptcy law is a federal statutory law contained in
Title 11 of the U.S. Code. Congress passed the Bankruptcy
Code under its constitutional authority provided in the U.S.
Constitution Article I, Section 8. States may not regulate
bankruptcy although they may pass legislation that governs
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how much property a debtor may protect from the collec-
tion efforts of creditors. Bankruptcy proceedings are super-
vised by and litigated in the U.S. Bankruptcy Courts. The
Bankruptcy Courts are part of the District Courts of the
United States. As part of the federal judicial system, the
Supreme Court is the court of last review, and bankruptcy
court decisions that are appealed may ultimately wind up
before the Supreme Court. Supreme Court decisions help
to formulate bankruptcy law by establishing legal PRECE-
DENT that must be followed by all lower courts. The
Supreme Court has also established the Bankruptcy Rules
of Procedure, which govern proceedings before U.S.
Bankruptcy Courts.

A bankruptey proceeding may be initiated voluntarily
by the debtor or involuntarily by the debtor’s creditors.
There are two types of bankruptey, liquidation and reorga-
nization. Liquidation bankruptcy is called Chapter 7, refer-
ring to the chapter of the Bankruptcy Code that deals with
liquidation. Reorganization bankruptcy is called Chapter 13
for consumer debtors and Chapter 11 for business debtors.
Reorganization bankruptey for family farmers is called
Chapter 12.

Chapter 7 liquidation is the most common type of
bankruptcy. In a Chapter 7 proceeding property owned by
the debtor, except property protected from creditors by
state law, becomes property of a bankruptcy estate. A per-
son called a trustee is appointed by the bankruptey court
to administer the estate for the benefit of creditors. The
trustee’s job is to liquidate assets of the estate and distribute
the proceeds to creditors in an orderly fashion based upon
creditors’ claims to payment. During the proceedings the
debtor is protected, in most circumstances, from collection
efforts by creditors. Upon completion of the proceedings
the debtor is granted a discharge. The discharge order
destroys the debtor’s legal obligation to pay all dischargeable
debts that were included in the bankruptcy proceeding.

In a Chapter 13, 11, or 12 reorganization bankruptcy,
the debtor develops a plan to pay creditors over time. The
amount of payments made to creditors depends on two pri-
mary components: the debtor’s ability to pay, referred to as
disposable income, and the aggregate value of the debtor’s
interest in property. The plan created by the debtor must be
approved by the court and interested creditors. The debtor
makes payments, according to the terms of the approved
plan, to a court-appointed trustee who in turn distributes
the payments to the debtor’s creditors. Just as in a Chapter
7 proceeding, the debtor is protected from collection efforts
by creditors during the case. Upon completion of the plan
the debtor receives a discharge, which like a Chapter 7
destroys the legal obligation to pay creditors.

A bankruptey case has an adverse effect on a debtor’s
credit rating and may prevent a debtor from obtaining
credit in the future. However, the adverse consequences
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of filing for bankruptey relief must be weighed in light of
the advantages provided by the discharge and the idea that
with renewed financial discipline a good credit rating can
be reestablished in a reasonable period of time.

For more information: Warren, Charles. Bankruptcy in
United States History. Buffalo, N.Y.: W. S. Hein, 1994; also,
New York: Da Capo, 1972.

—Daniel . Pesachowitz

Barenblatt v. United States, 360 U.S. 109 (1959)
Barenblatt v. United States is a significant United States
Supreme Court decision from 1959 that upheld broad con-
gressional powers to investigate alleged Communist infil-
tration of higher education in the United States. By a vote
of 5 to 4, the Court ruled that Congress, and in particular
the House Un-American Activities Committee, possessed
“pervasive authority” to investigate Communist Party
actions in the United States (360 U.S. 109 [1959]).

The case centered on Lloyd Barenblatt, a graduate stu-
dent and teaching fellow at the University of Michigan
from 1947 to 1950, and a professor of psychology at Vassar
College from 1950 to 1954. He was called to testify before
Congress; he appeared as a witness but refused to answer
any questions, challenging the inquiry on several grounds,
including and especially the First Amendment’s speech and
association clauses. He was charged with and convicted of
contempt of Congress, and his contempt conviction was
upheld by the Court in a majority opinion by Justice John
Marshall HARLAN.

Justice Harlan employed a balancing test to resolve the
conflict; he balanced Barenblatt’s interest in free speech
and association with national security and the country’s
“right of self-preservation.” According to Harlan, the Com-
munist Party in the United States was out to overthrow the
United States, and virtually any congressional inquiry into
real or alleged Communist infiltration, including and per-
haps especially colleges and universities, was justified in the
face of such a grave threat.

Justice Hugo BLACK wrote a scathing dissenting opin-
ion, one joined by Chief Justice Earl WARREN and Justice
William O. DoucGLaAs, in which he attacked Harlan’s bal-
ancing approach in principle and its immediate application
to this case. According to Black, such a balancing approach
invariably favored the interest of the government over the
interest of the individual; in addition, for Black, the inter-
est of the individual in fact represented broader and fun-
damental interests of the community. Black took the
majority to task for failing to protect “the right to err polit-
ically, which keeps us strong as a nation.” Moreover,
according to Black, the Court needed to recognize and
protect the role of universities for “the experimentation

and development of new ideas essential to our country’s
welfare.”

This case came at a pivotal moment in our country’s his-
toric struggle between liberty and authority. The cold war
was raging; McCarthyism still prevailed in many quarters,
and divergent opinions, even as theories from the lectern,
were not universally acclaimed. As a result of this decision,
Congress continued to enjoy broad statutory and constitu-
tional authority to investigate alleged Communist infiltra-
tion in the United States, and as a result, the First
Amendment, as feared by the Court’s minority and as
expressed in Justice Black’s eloquent dissent, was weakened.

For more information: Emerson, Thomas I. The System of
Freedom of Expression. New York: Random House, 1971;
Schrecker, Ellen W. No Ivory Tower: McCarthyism and the
Universities. Oxford: Oxford University Press, 1988.
—Stephen K. Shaw

Barnes v. Glen Theatre, 501 U.S. 560 (1991)

This case deals with multiple respondents, all of which per-
tained to the same issue. These are in relation to the issues
of NUDE DANCING, public indecency, and protected free-
doms of expression. The Indiana establishments wished to
provide totally nude dancing as entertainment without the
restrictions imposed by the law in place. Glen Theatre Inc.
showed nude and seminude performances and viewings of
the female body through glass panels, and the Kitty Kat
Lounge, Inc. sponsored go-go dancing. The Indiana statute
regulating public nudity required the dancers to wear
pasties and a G-string when they danced. The Court held
that enforcement of Indiana’s public indecency law to pre-
vent totally nude dancing did not violate the First Amend-
ment’s guarantee of freedom of expression.

According to the Court, nude dancing of the kind
sought to be performed here is expressive conduct within
the outer perimeters of the First Amendment, although
only marginally. The Court reasoned that through the four-
part test of U.S. v. O’BRIEN, which rejected the contention
that SYMBOLIC SPEECH is entitled to full First Amendment
protection, the statute is justified despite its incidental lim-
itations on some expressive activity. Outlined by the four-
part test: The law is clearly within the state’s constitutional
power; it furthers a substantial governmental interest in
protecting societal order and morality; public indecency
statutes reflect moral disapproval of people appearing in
the nude among strangers in public places; and this partic-
ular law follows a line of state laws, dating back to 1831,
that banned public nudity. The public indecency statute
follows a long line of earlier Indiana statutes banning all
public nudity. It predates barroom nude dancing and was
enacted as a general prohibition. As early as 1831, Indiana



had a statute punishing “open and notorious lewdness,
or . .. any grossly scandalous and public indecency.” The
Indiana Supreme Court filled a gap during which no statute
was in effect in 1877, which held that the court could sus-
tain a conviction for exhibition of privates in the presence
of others. In 1881 a statute was enacted that would remain
essentially unchanged for nearly a century.

This governmental interest is unrelated to the sup-
pression of free expression, since public nudity is the evil
the state seeks to prevent, whether or not it is conveying
an erotic message. Likewise, erotic performance may be
presented without any state interference, so long as the
performers wear a scant amount of clothing and the inci-
dental restriction of First Amendment freedom is no
greater than is essential to the furtherance of the govern-
mental interest. The statute, as a general law regulating
conduct and not specifically directed at expression, either
in practice or on its face, is not subject to normal First
Amendment scrutiny and should be upheld on the ground
that moral opposition to nudity supplies a RATIONAL BASIS
for its prohibition. There is no intermediate level of
scrutiny requiring that an incidental restriction on expres-
sion, such as that involved here, be justified by an impor-
tant or substantial governmental interest. The asserted
interest is plainly substantial, and the state could have con-
cluded that it is furthered by a prohibition on nude danc-
ing, even without localized proof of the harmful effects.
The interest is unrelated to the suppression of free expres-
sion, since the pernicious effects are merely associated with
nude dancing establishments and are not the result of the
expression inherent in nude dancing.

Indiana has not banned nude dancing as such but had
proscribed public nudity across the board. The Supreme
Court of Indiana had construed the Indiana statute to pre-
clude nudity in what are essentially places of public accom-
modation such as the Glen Theatre and the Kitty Kat
Lounge. In such places, minors are excluded and there are
no non-consenting viewers. While the state may license
establishments such as the ones involved here and limit the
geographical area in which they do business, it may not in
any way limit the performance of the dances within them
without violating the First Amendment. Indiana’s restriction
on nude dancing is a valid “time, place, or manner” restric-
tion. The “time, place, or manner” test was developed for
evaluating restrictions on expression taking place on public
property which had been dedicated as a “PUBLIC FORUM.”

Basically, nude dancing can be regulated only insofar
as the regulation is not a regulation on the dancing or mes-
sage within the dancing, but only a regulation on the level
of nudity of the performers.

For further information: Fardon, Zachary T. “Barnes v.
Glen Theatre, Inc.: Nude Dancing and the First Amend-
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ment Question,” Vanderbilt Law Review 45, no. 237
(1992).
—Amy Oliver

Barron v. Baltimore, 7 Pet. 243 (1833)

Barron v. Baltimore was a case in which the United States
Supreme Court held that the CIVIL LIBERTIES and CIVIL
RIGHTS protections included within the BiLL oF RicHTS
restricted only the federal government and did not apply
to the states.

The case began as a relatively pedestrian one in which
the city of Baltimore, in the course of making street
improvements, diverted water near Barron’s Wharf, caus-
ing an accumulation of silt and sand. As a consequence,
what had once been a wharf with deep waters that allowed
even the largest ships to dock had now become virtually
worthless. Barron filed suit against the city under the Fifth
Amendment to the U.S. Constitution, which says in part
that private property [shall not] be taken for public use,
without just compensation. Given that his wharf was, as a
result of the city’s actions, now without value, Barron sued
for just compensation. At trial, Barron was awarded $4,500
in compensation but the decision was overturned by the
Maryland COURT OF APPEALS. Barron then appealed to the
U.S. Supreme Court.

In his opinion for a unanimous Court, Chief Justice
John MARSHALL examined both the text and history of the
Bill of Rights and concluded that the nearly two dozen civil
liberties and civil rights protections in the first 10 amend-
ments were intended to apply only to the federal govern-
ment and not to the states. Thus, although the First
Amendment prohibited the federal government from
infringing upon freedom of speech, freedom of press, and
the like, that amendment did not in any way restrict the
states. Similarly, the Fifth Amendment just compensation
clause, which Barron relied upon in this case, applied only
to the federal government and not to the states. To the
extent that individual liberties were protected from state
government intrusion, such protection would have to come
from state constitutions and state bills of rights.

This situation began to change, albeit slowly, when, in
1868, the Fourteenth Amendment was added to the Con-
stitution. That amendment provides in part that “No state
shall make or enforce any law which shall abridge the priv-
ileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or prop-
erty, without due process of law.” Unlike the Bill of Rights,
then, the Fourteenth Amendment was a clear and
emphatic limitation upon the power of the state govern-
ments to infringe upon civil rights and civil liberties.
Although it was initially hesitant to do so, eventually the
Supreme Court, in a series of landmark cases spanning
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several decades, held through the doctrine of selective
INCORPORATION that the due process clause of the Four-
teenth Amendment “incorporated” or “absorbed” most of
the provisions of the Bill of Rights and made them applica-
ble to the states as well as the federal government.

For more information: Abraham, Henry J., and Barbara
A. Perry. Freedom and the Court: Civil Rights and Liberties
in the United States. Tth ed. New York: Oxford University
Press, 1998; Cortner, Richard C. The Supreme Court and
the Second Bill of Rights: The Fourteenth Amendment and
the Nationalization of Civil Liberties. Madison: University
of Wisconsin Press, 1981.

—Michael W. Bowers

Batson v. Kentucky, 476 U.S. 79 (1986)

The Supreme Court held that a prosecutor may not use
PEREMPTORY CHALLENGES to exclude potential jurors on
the basis of race.

James Kirkland Batson, who was black, was tried for
burglary and receipt of stolen goods. After the judge
excluded some prospective jurors for cause, the prosecutor
used his peremptory challenges to strike the four remain-
ing African Americans from the jury. The all-white jury con-
victed Batson on both counts. In his APPEAL, Batson claimed
that he had been denied a fair trial because his Sixth
Amendment right to an impartial jury and his Fourteenth
Amendment right to equal protection had been violated.

The Court had ruled on the discriminatory use of
peremptory challenges in Swain v. Alabama, 380 U.S. 202
(1965). Although that opinion recognized that the deliberate
exclusion of African Americans from juries on the basis of
race violated the EQUAL PROTECTION CLAUSE of the Four-
teenth Amendment, it required that a defendant prove the
existence of a pattern of discrimination. The Batson Court
overruled Swain, noting that expecting defendants to
demonstrate that prosecutors repeatedly removed black
jurors over a series of cases, forced the defense to assume
“a crippling burden of proof.” Instead, the accused could
now raise the issue of discrimination based on the prosecu-
tion’s use of peremptory challenges only in his own trial. In
other words, it was not necessary that “several must suffer”
before one could object. The Court described a process,
which came to be known as a “Batson challenge,” whereby a
defendant could press his claim. In order to establish a
prima facie (apparent) case of purposeful discrimination,
the defendant must show that he was a member of a recog-
nized racial group, that the prosecutor used peremptory
challenges to remove members of that race, and that those
prospective jurors were struck because of their race. The
burden of proof would then shift to the prosecutor who
would be required to show that he had removed the jurors

for a neutral, non-racial reason. The judge would ultimately
rule on the merits of the defendant’s claim.

The Court cited three reasons for addressing the issue
of RACIAL DISCRIMINATION in the selection of trial juries
as an equal protection claim. Although no one has a consti-
tutional right to a jury made up of persons of his or her
race, someone accused of a crime does have the right to an
impartial jury. A state cannot choose jurors based on the
false assumption that persons who are members of the
defendant’s racial group will not be fair and objective. Nor
should prospective jurors be denied their opportunity to
serve because their impartiality is suspect based on their
race. The justices also claimed that excluding African
Americans from juries undermines public confidence in the
legal system. While they recognized that the peremptory
challenge has been a valuable courtroom tool for centuries,
the majority of the Court believed that procedures to pre-
vent discrimination demanded its modification.

Justice Thurgood MARSHALL wrote a concurring opin-
ion in which he argued that only elimination of the peremp-
tory challenge would solve the problem. Under the Batson
challenge, a prosecutor could devise a neutral reason to jus-
tify the exclusion of minority jurors. Marshall predicted that
many prosecutors would, even unconsciously, believe that
black jurors were unreliable and remove them. Few judges
would accuse prosecutors of lying about their reasons for
striking minorities, and therefore the discrimination would
persist, even if it was clothed with a non-prejudicial ratio-
nale. There is evidence that Marshall correctly identified
the difficulty with eliminating racial bias from the process.
African Americans continue to face all-white juries, due at
least in part to the continued discriminatory use of the
peremptory challenge.

In J.E.B. v. ALABAMA, the Supreme Court extended
Batson ruling that peremptory challenges could not be
used to exclude prospective jurors on the basis of sex.

For more information: Cole, David. No Equal Justice:
Race and Class in the American Criminal Justice System.
New York: New Press, 1999; Kennedy, Randall. Race,
Crime, and the Law. New York: Vintage, 1997.

—Mary Welek Atwell

Beauharnais v. Illinois, 343 U.S. 250 (1952)

In Beauharnais v. Illinois, the Supreme Court affirmed
Joseph Beauharnais® criminal conviction for distributing
leaflets containing derogatory statements about blacks in
violation of an Illinois law. In the process, the Court deter-
mined that the Illinois statute did not violate his First
Amendment rights of free speech and free press as guar-
anteed against the states by the due process clause of the
Fourteenth Amendment. Beauharnais was charged and



convicted of violating an Illinois statute which criminalized
group libel. Specifically, the law made it a crime to publish
materials which portray certain groups of citizens, includ-
ing racial groups, as depraved or criminal or which exposes
these groups “to contempt, derision or obloquy.” Attorneys
for Beauharnais argued that the law violated his First
Amendment rights of free speech and press.

The Court rejected Beauharnais® claim that the law
abridged his freedom of speech and instead affirmed its
earlier holding in CHAPLINSKY V. NEW HAMPSHIRE, 315
U.S. 568 (1942), that certain types of speech, such as
libelous or defamatory comments, are “of such slight social
value as a step to truth that any benefit that may be derived
from them is clearly outweighed by the social interest in
order and morality.” The Court held, therefore, that such
speech is not “within the area of constitutionally protected
speech” and may be punished by the state.

Writing for the majority, Justice FRANKFURTER outlined
the history of libel law and noted that while some earlier
decisions had decreased the reach of libel law, “nowhere
was there any suggestion that the crime of libel be abol-
ished.” The Court relied on its earlier ruling in CANTWELL V.
ConNEcTICUT, 310 U.S. 296 (1940), that, “Resort to epi-
thets or personal abuse is not in any proper sense communi-
cation of information or opinion safeguarded by the
Constitution, and its punishment as a criminal act would
raise no question under that instrument.” The Court then
extended this ruling to hold that criminal sanctions for group
libel are just as constitutional as sanctions for libel directed at
individuals and are necessary “to the peace and well-being of
the State” given the history of extreme racial and religious
propaganda in Illinois. Finally, the Court held that Illinois
may require the defendant, in order to be found not guilty, to
prove both that the utterance was factual and that the publi-
cation was made “with good motives and for justifiable ends.”
[Ilinois Constitution, Article IL, 4.] Interestingly, though, the
majority opinion ended by stating that its finding of the
statute’s constitutionality “carries no implication of approval
of the wisdom of the legislation or of its efficacy.”

The dissents by Justices BLACK, Reed, and DouGLAS
reflect the criticism that the decision drew and that the
majority attempted to deflect in its closing statements. Jus-
tices Black and Douglas, in particular, offered separate but
related arguments that the Illinois law did not prohibit
libelous speech but rather criminalized the actions of citi-
zens who petitioned their elected representatives and
expressed dissenting opinions on proposed policies and leg-
islation, such as Beauharnais, who was protesting desegre-
gation. As Justice Douglas famously noted, “Today a white
man stands convicted for protesting in unseemly language
against our decisions invalidating restrictive covenants.
Tomorrow a Negro will be hauled before a court for
denouncing lynch law in heated terms.”
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However, although the Court shortly thereafter struck
down several state criminal libel laws as unconstitutionally
vague (Ashton v. Kentucky, 384 U.S. 195 [1966]) and over-
broad (Garrison v. Louisiana, 379 U.S. 64 [1964]), and
curtailed the reach of civil libel, the Court has never
expressly overturned Beauharnais or the concept of group
libel. In fact, the Court has continued to cite Beauharnais
as support for the concept that libelous or defamatory
speech falls outside of the scope of speech protected by the
First Amendment.

For more information: Freedman, Monroe H., and Eric
M. Freedman, eds. Group Defamation and Freedom of
Speech: The Relationship between Language and Violence.
Westport, Conn.: Greenwood Press, 1995; Jones, William
K. Insult to Injury: Libel, Slander, and Invasions of Privacy.
Boulder: University Press of Colorado, 2003; Walker,
Samuel. Hate Speech: An American Controversy. Lincoln:
University of Nebraska Press, 1994.

—Amy Steigerwalt

Belle Terre v. Boraas, 416 U.S. 1 (1974)

In the Village of Belle Terre Et Al. v. Boraas Et Al., the
court held that a ZONING ordinance restricting LAND USE to
particular circumstances is constitutional.

The Village of Belle Terre, New York, implemented a
zoning ordinance that restricted land use to single-family
households and households of no more than two unrelated
persons. The ordinance defined a family as anyone related
by blood, marriage, adoption, or no more than two persons
that are not related. Persons related by blood, marriage, or
adoption were permitted to live together with no limit on
the number of persons in the home, while non-related per-
sons in a single dwelling were limited to two. Multiple res-
ident dwellings, such as fraternities or boardinghouses,
were directly in violation of the ordinance. The owners of
a home in Belle Terre, and three of six college students
renting the home, filed suit claiming that their Fourteenth
Amendment right to equal protection and their right to
travel, privacy, and association had been violated by the
ordinance. The district court held that the ordinance was
constitutional because it protected the interests of the res-
idents of Belle Terre and did not represent a hardship on
the students’ abilities to be housed. The appellate court
reversed the decision based on the determination of a
trend beginning in the Supreme Court toward a “new
equal protection standard.” The Supreme Court agreed
with the district court’s decision. However, by the time
the case reached the Supreme Court, the students’ lease
had expired and they had vacated the home. This pre-
sented another aspect to be examined; was the case a
MOOT case?
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Justice DOUGLAS wrote for the majority and was joined
by Chief Justice BURGER and Justices STEWART, WHITE,
BLACKMUN, POWELL, and REHNQUIST. The majority opin-
ion addressed several issues. First, the court examined the
PRECEDENT set by Euclid v. Ambler Realty Co., 272 U.S.
365 (1926). This particular case upheld a zoning ordinance
as legitimate under state policing powers. As long as the
ordinance is “fairly debatable, the legislative judgment
must be allowed to control.” The Supreme Court applied
this standard to the case and found that the claims of the
plaintiffs did not make the ordinance unconstitutional. The
Court decided that the ordinance did not interfere with
intra/interstate travelers; it did not discriminate against a
particular group and not other groups; and it did not violate
FUNDAMENTAL RIGHTS guaranteed by the Constitution.

In regards to the equal protection clause, the court
relied on Reed v. Reed, 404 U.S. 71 (1971), stating that a law
will be maintained if “the law is reasonable, not arbitrary,
and bears a rational relationship to a permissible state objec-
tive.” The court agreed that the community had the right to
determine what type of environment they wanted to live in
and to protect their interests with an ordinance. Lastly, they
argued that the case was not moot because of the potential
ongoing effects of the ordinance on the property owner.

Both Justices BRENNAN and MARSHALL offered dis-
senting opinions. Justice Brennan argued that the case had
lost the element of controversy necessary to file suit. The
students who filed suit moved out; therefore, the new ques-
tion was whether the landlord had the right to file suit on
behalf of his tenants. When approached this way, Justice
Brennan stated the landlord would have STANDING to sue
and the case should be dismissed.

Justice Marshall dissented on the grounds that the
ordinance violated the students’ First and Fourteenth
Amendment rights to association and privacy. He suggested
that this case is comparable to cases where neighborhoods
discriminate against certain races and religions. Justice
Marshall thought that the ordinance would accomplish the
same goals if it were to limit the size of the dwellings or
the number of occupants allowed in each dwelling as
opposed to the current system of limitation.

For more information: Lockhart, William. The American
Constitution. St. Paul, Minn.: West Group, 1999.
—TJaeryl Covington

Berman v. Parker, 348 U.S. 26 (1954)

The controversy that resulted in the lawsuit in Berman v.
Parker arose when a citizen objected to a governmental
agency’s plan to make major changes in an urban area, with
the intended result of long-term benefits to both businesses
and residents of the community. Mr. Berman, the plaintiff in

the case, owned and operated a business located in a block
of buildings, all of which were scheduled for demolition
pursuant to the urban renewal project. When Mr. Berman
realized that effectuation of the project required demolition
of the building in which his business was located, he sued
the government agency that administered the project and
requested that his building be exempt from the demolition
plan. If Mr. Berman had won the lawsuit, his business would
have remained standing while every other building located
in the same square block would be demolished.

When Berman v. Parker reached the Supreme Court,
the justices considered all of the legal concepts underlying
the controversial situation, beginning with the power of
EMINENT DOMAIN, which grants a government or govern-
mental agency limited power to seize privately owned prop-
erty. The Fifth Amendment to the U.S. Constitution grants
the federal government limited authority to require
landowners to sell their real estate to a government repre-
sentative:

No person shall . . . be deprived of . . . property, with-
out due process of law; nor shall private property be taken
for public use, without just compensation.

While this constitutional amendment clearly autho-
rizes the federal government to seize private property, the
amendment equally clearly limits that power by establish-
ing two prerequisites to actual transfer of the property.
First, the government must pay the landowner “just com-
pensation,” for the property. Second, the government must
intend to put the seized land to “public use.”

Unfortunately, neither the Fifth Amendment nor the
remainder of the Constitution and its Amendments con-
tains definitions of the phrases just compensation and pub-
lic use. Supreme Court PRECEDENT provided the justices
with a definition of the first phrase. For over a century, the
justices consistently interpreted “just compensation” as syn-
onymous with “fair market value.” In Berman v. Parker; the
Supreme Court remained aligned with this precedent and
defined “just compensation™ as “fair market value.”

The more problematic of the Fifth Amendment’s
undefined but important phrases was public use. The
Berman v. Parker plaintiff had two arguments that involved
this phrase. First, the plaintiff argued that his store should
not be demolished because its longevity combined with its
record of ongoing profitability proved that this business
served a “public use.” Second, the plaintiff stated that the
urban renewal project’s goals exceeded the limitations
inherent in any reasonable interpretation of the Fifth
Amendment’s “public use” clause.

To form a coherent opinion in the case of Berman v.
Parker; it was necessary for the Court to define “public use.”
Precedent was not helpful in this instance, since previous
Supreme Court decisions attributed a variety of meanings to
this phrase. Eventually, the justices decided to treat their



opinion in the case as an opportunity to provide a definition
of “public use” that would be helpful in future EMINENT
DOMAIN cases. The Court found that the stated purposes of
the urban renewal project that provoked this lawsuit would
be useful in concocting a modern definition of “public use.”

The urban revitalization project at the root of Berman
v. Parker sought to: beautify a specific neighborhood by
demolishing substandard, unsanitary housing, and build-
ing safe, sanitary, building-code compliant residences; and
encourage ongoing community pride and vitality by
improving the area’s balance of residential, educational,
religious, municipal, and commercial land uses. In its opin-
ion in the case, the U.S. Supreme Court defined public use
as utilization of property for one or more of the urban
renewal project’s purposes.

In its Berman v. Parker decision, the Supreme Court
found that a community’s interest in completion of an
urban revitalization project far outweighed a proprietor’s
interest in continuing the affairs of a single, preexisting
business within the boundaries of a project area, particu-
larly where inclusion of this business: provided a reminder
of the blight that previously existed in the neighborhood;
detracted from the community’s self-image, when improve-
ment of this image was crucial to the success of the pro-
ject; and impaired the urban revitalization project’s
prospects for long-term success by upsetting its carefully
planned balance of residential, educational, religious,
municipal, and commercial land usage. Hence, the Court
held that completion of the entire urban renewal project,
including demolishing the plaintiff’s store, constituted a
“public use” within the meaning of the Fifth Amendment
to the U.S. Constitution.

Since its 1954 decision in Berman v. Parker, the
Supreme Court has continued to broaden the scope of the
Fifth Amendment’s “public use” clause. The current, 21st-
century interpretation of “public use” of land seized pur-
suant to exercise of eminent domain includes construction
of factories, casinos, shopping malls, parking lots, high-rise

office buildings, and residential property.

For more information: Klop, Jeremy R. Eminent Domain.
Raleigh: University of North Carolina Press, 1998; Sinnitt and
Sinnitt, Inc. “Condemnation.” Findlaw. Available online.
URL: http:/librarylp.findlaw.com/articles/file/00512/008398.
Downloaded May 11, 2004.

—Beth S. Swartz

Betts v. Brady, 316 U.S. 455 (1942)

In Betts v. Brady, the Supreme Court of the United States
held that the Constitution does not require states to provide
an attorney to represent indigent defendants who are accused
of serious crimes. Betts, an indigent man residing in Mary-
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land, was indicted for robbery and held in jail. After asserting
his innocence, Betts told the judge that he had no money to
hire an attorney and asked if the court could appoint an attor-
ney to defend him. The judge denied his request, telling him
the practice of the local courts was to appoint counsel only to
defendants charged with rape or murder.

Betts stuck with his plea of “not guilty” but chose not to
have a jury trial. Instead, he proceeded to represent himself
in a trial before a judge. Betts cross-examined the witnesses
brought by the prosecution and presented witnesses of his
own who provided him with an alibi during the time he
was alleged to have committed the robbery. Nevertheless,
at the end of the trial, the judge pronounced Betts guilty
and sentenced him to eight years in prison.

While in prison, Betts filed court petitions seeking to
overturn his conviction. He argued that since he had been
accused of a serious crime, the Fourteenth Amendment to
the Constitution guaranteed him a right to counsel. And
because he had been tried and convicted without an attor-
ney for his defense, Betts claimed his conviction was
unconstitutional. Betts was denied relief in the state courts,
and eventually the Supreme Court of the United States
agreed to consider his case.

The Court, in a divided, six-to-three opinion, held that
there is no constitutional right to counsel for criminal
defendants. In justifying its decision, the Court noted that
most of the states did not consider appointed counsel a fun-
damental right necessary for a fair trial. Justice Roberts,
writing the opinion of the Court, asserted that Betts’s trial
was fair for several reasons. First, as was typical for defen-
dants without counsel, Betts had not faced a jury trial.
“Bench trials"—conducted by a judge—are much less for-
mal and give the judge greater control over the proceedings
to ensure impartiality. Second, Betts was capable of provid-
ing an adequate defense, the Court claimed, because the
only issue raised at trial was the truthfulness of the wit-
nesses presented. Betts was 43 years old, of average intelli-
gence, and able to defend himself on the simple question of
the veracity of his alibi, the Court reasoned. Moreover, he
had pled guilty in a prior felony case, so he was somewhat
familiar with the operations of the criminal justice system.

Three justices dissented from the majority opinion and
challenged its reasoning. Justice BLACK, writing for the dis-
senting justices, argued that the majority opinion was
wrong and violated Supreme Court precedents. Black
asserted that the denial of legal representation to poor
defendants had long been viewed as “shocking to the uni-
versal sense of justice throughout this country.”

Twenty years later, in the case of GIDEON v. WAIN-
WRIGHT, 372 U.S. 335 (1963), the Supreme Court over-
ruled its decision in Betts v. Brady. Justice Black now wrote
for the majority of the Court and stated that the Sixth
Amendment to the Constitution required the provision of
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counsel to defendants accused of serious crimes, and that
defense lawyers were “necessities not luxuries.”

For more information: Epstein, Lee, and Thomas G.
Walker. Constitutional Law for a Changing America:
Rights, Liberties, and Justice. 4th ed. Washington, D.C.:
CQ Press, 2001; Israel, Jerold H., Yale Kamisar, and Wayne
R. LaFave. Criminal Procedure and the Constitution:
Leading Supreme Court Cases and Introductory Text. St.
Paul, Minn.: West Wadsworth, 2003.

—Keith Rollin Eakins

bill of attainder

The United States Supreme Court has defined bills of
attainder as legislative acts that inflict punishment on
named individuals or members of an easily ascertainable
group without a judicial trial. The U.S. Constitution forbids
bills of attainder, at both the state and federal level, ensur-
ing that only judges can punish individuals, not state legis-
latures or the U.S. Congress.

Under medieval English law, Parliament would pass
bills of attainder for a variety of reasons: to execute indi-
viduals, seize property from individuals, or to prevent them
from inheriting property—a condition known as “corrup-
tion of blood.” In effect, the English Parliament used bills
of attainder to punish political enemies who would be dif-
ficult to convict in a court.

Bills that were limited to seizing property were called
“bills of pains and penalties” whereas bills of attainder
included execution. Bills of pains and penalties were widely
used during the American Revolution in order to confiscate
the property of English loyalists. Seeing how legislatures
might abuse bills of attainder, the Framers abolished them
in the U.S. Constitution. The framers worried that passion-
ate public bodies might usurp judicial powers and thereby
abuse minority factions or individuals. After the adoption of
the Constitution, the U.S. Supreme Court, in FLETCHER V.
PECK, 10 U.S. 87 (1810), eliminated the difference between
bills of attainder and bills of pains and penalties, ruling that
the bill of attainder clause in the Constitution also refers to
bills of pains and penalties. In general, the Court accepts
any punishment, whether it takes the form of death, fines, or
denial of a specific right, as grounds for an attainder claim.

Bill of attainder case law began developing after the
Civil War, when some states started requiring public
employees to take loyalty oaths swearing that they had
never aided the Confederacy. Those who refused to take
the oath were considered de facto guilty by law. In Cum-
mings v. Missouri and Ex Parte Garland, 71 U.S. 333
(1866), the Supreme Court struck down oath requirements
as bills of attainder. For 80 years after Cummings, the bill of

attainder clause remained nearly dormant. Then, in the
1940s and 1950s, the Red Scare provided fertile ground
for its reemergence.

The first modern attainder case was United States v.
Lovett, 328 U.S. 303 (1946). In 1943 Congress passed an
appropriations rider denying salaries to three government
officials who were suspected of being communists. For the
first time in American history, Congress had subjected
specifically named individuals to a statutory penalty. The
Supreme Court nullified the rider.

After the hysteria of the Red Scare subsided, the Court
developed a more expansive view of punishment. In Com-
munist Party of the United States v. Subversive Activities
Control Board, 367 U.S. 1 (1961), the Court began to
examine Congress’s intent in passing legislation. The jus-
tices concluded if the intent was to create a hardship, then
the act constituted a punishment, and it was therefore a bill
of attainder.

In United States v. Brown, 381 U.S. 437 (1965), the
Supreme Court continued to broaden its definition of pun-
ishment and developed a “functional” approach to attainder
cases. In Brown the Court declared that “legislative pun-
ishment of any form or severity, of specifically designated
persons or groups (381 U.S. 437 at 447)” constitute a bill
of attainder: The Court argued that any bill that functioned
as a punishment should be considered a bill of attainder,
continuing, “It would be archaic to limit the definition of
punishment to retribution. Punishment serves several pur-
poses: retribution, rehabilitative, deterrent, and preventive
(381 U.S. 437 at 458).”

The most important modern attainder case is Nixon v.
Administrator of General Services, 433 U.S. 425 (1977).
President Richard M. Nixon challenged a congressional
edict that required him to turn over his papers and tape
recordings to the General Services Department. He
claimed that Congress had violated the attainder clause
because it had singled him out as a specific individual. The
Supreme Court disagreed, arguing that turning over papers
is not a punishment and therefore that Congress’s specifi-
cally naming him was irrelevant. In the Nixon case, the
Court sought to establish standards for determining if
Congress had imposed a bill of attainder. The Court ruled
that if any of the following criteria were met, Congress had
enacted a bill of attainder: (1) if “the challenged statute falls
within the historical meaning of legislative punishment”; (2)
whether the statute, “viewed in terms of the type and sever-
ity of burdens imposed, reasonably can be said to further
nonpunitive legislative purposes”; and (3) whether the leg-
islative record “evinces a congressional intent to punish.”

For more information: Levy, Leonard W. Origins of the
Bill of Rights. New Haven, Conn.: Yale University Press,



1999; Manweller, Mathew. “Can a Reparations Package Be
a Bill of Attainder?” The Independent Review 6, no. 4
(2002): 555-571.

—Mathew Manweller

Bill of Rights (1791)

The Bill of Rights refers to the first 10 amendments to the
U.S. Constitution. These amendments guarantee important
rights and freedoms and establish safeguards against
tyranny. Originally the Bill of Rights applied only to the fed-
eral government. However, over time, the Supreme Court
has held, through a process called selective INCORPORA-
TION, that most clauses of most of the Bill of Rights apply
to the states as well as the federal government.

The First Amendment guarantees free speech and
freedom of RELIGION. However, these freedoms are not
absolute. The government can regulate the time, place, and
manner of speech in order to protect the health, safety,
and welfare of society. In other words, the government can
make it illegal to yell “fire” in a crowded theater, to quote a
famous example from Justice Oliver Wendell HOLMES.
Religious freedom is not absolute either, as human sacrifice
is obviously illegal, animal abuse is illegal, and the use of
many drugs is illegal. Notably, there is no express provision
in the First Amendment, or the Constitution for that mat-
ter, that prohibits government involvement with religion.
“In God We Trust” on the money of the United States is
allowed, and Congress can employ a chaplain. The First
Amendment only prohibits the government establishment
of religion and excessive entanglement between govern-
ment and religion. The First Amendment also guarantees
the freedom of the press and the right of the people to peti-
tion the government to address grievances. First Amend-
ment issues are frequently litigated, and there are
numerous Supreme Court decisions regarding the First
Amendment.

The SECOND AMENDMENT is only one small sentence,
but its meaning is vague and controversial. The Second
Amendment states “A well regulated Militia, being neces-
sary to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.” Gun owners
cite this amendment as establishing the right of citizens to
own firearms. Others read the amendment as allowing
states the ability to provide arms to militias or national
guards. Both interpretations are to some extent correct, and
these rights are not absolute. The government—through its
police power to legislate to protect the health, safety, and
welfare of citizens—can prohibit various firearms like fully
automatic machine guns. The federal government can fed-
eralize or take control of state national guard units when
necessary to respond to national emergencies. Compared
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to the other Amendments in the Bill of Rights, the Second
Amendment has not received much attention from the
Supreme Court.

The Fourth, Fifth, Sixth, and Eighth Amendments are
crucial to criminal procedure and protecting the accused
from wrongful prosecution. These amendments are the
subject of many Supreme Court decisions. The Fourth
Amendment prohibits unreasonable searches and seizures
and requires that warrants be based on probable cause.
These requirements protect citizens from random, arbi-
trary, abusive invasions of privacy and illegal seizure of
property by the government. Questions of technology and
how the Fourth Amendment applies to that technology are
questions frequently addressed by the Supreme Court.

The Fifth Amendment contains important provisions
for criminal procedure. The Fifth Amendment requires
criminal indictment by a process of a grand jury, prohibits
being tried twice for the same crime (the DOUBLE JEOP-
ARDY clause), allows an accused to not be a witness against
himself, and requires due process of law.

The Sixth Amendment also contains important crimi-
nal procedure safeguards. It guarantees the right to have a
speedy and public trial and to be informed of the charges
against the accused. The Sixth Amendment also guarantees
the right to counsel and the right to confront or cross-exam-
ine adverse witnesses.

The Eighth Amendment is another important rule
regarding criminal procedure. The Eighth Amendment
states “Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishment
inflicted.” Interpretation of this Amendment by the
Supreme Court has evolved, for better or worse, as society
has evolved. Many scholars and judges believe that the
Eight Amendment requires reasonable proportionality—
that the punishment fit the crime. However, the Supreme
Court, largely following Justice Scalia’s lead, has inter-
preted the Eighth Amendment not to include a reasonable
proportionality requirement.

The Tenth Amendment assists in defining the power
relationship between the federal government, state govern-
ments, and the people. More specifically, powers not
granted to the federal government, or prohibited to the
states, are reserved to the states or the people. Power is
specifically divided among the federal government, the
state governments, and the people. In an attempt to pre-
vent tyrannical exercise of power by the government,
power is divided among various levels of government.

The Third, Seventh, and NINTH AMENDMENTs deserve
mention, though they are not the subject of the most signif-
icant Supreme Court decisions. The Third Amendment
prohibits the government from quartering soldiers in one’s
house in times of peace; the Seventh Amendment guaran-



38 Black, Hugo Lafayette

tees the right to a trial by jury; and the Ninth Amendment
guarantees rights not specifically mentioned.

The Bill of Rights limits the power of government to
exercise arbitrary and tyrannical power. It represents an
important mark in human history, as crucial rights were rec-
ognized as necessary to prevent tyranny by the government
and in order to ensure that certain basic rights were
afforded to citizens. The Supreme Court over time has
interpreted and applied provisions of the Bill of Rights to an
evolving society, and the Supreme Court will continue to
interpret and apply the Bill of Rights to our evolving society.

For more information: Tribe, Lawrence. American Con-
stitutional Law. Mineola, N.Y.: Foundation Press, 1988.
—]James E. Headley

Black, Hugo Lafayette (1886-1971) Supreme Court

Justice
Hugo Black served on the United States Supreme Court
from 1937 to 1971, a tenure that ranks second only to
William O. DOUGLAS, his colleague for more than three
decades on the Court, and one that ties Black with the likes
of Chief Justice John MARSHALL and Justice John Mar-
shall HARLAN. In his time on the Court, Black authored
almost 1,000 opinions, more than a few of which played
their own role in garnering for Black the label “great” as an
American jurist.

Justice Black was President Franklin Roosevelt’s first
appointment to the Supreme Court, an appointment that
came on the heels of FDR’s ill-fated COURT-PACKING PLAN
announced in February 1937. As a member of the U.S. Sen-
ate, then-Senator Black, Democrat of Alabama, was one of
the principal supporters of the president’s plan to reshape
the federal judiciary. President Roosevelt’s plan went
nowhere in the Senate, but when he finally had an opportu-
nity to nominate someone for the Supreme Court, in the
summer of 1937, FDR chose his loyal New Deal supporter
from the South. Upon hearing of Roosevelt’s selection, his
press secretary, Stephen Early exclaimed, “Jesus Christ.” In
the eyes of many political insiders, Black was not qualified
for the Court; however, Roosevelt’s selection of Hugo
Lafayette Black proved to be one of his most masterly
deeds, for Black would carve out a judicial legacy rivaled by
only a few justices in the history of the Supreme Court.

After being confirmed by his colleagues in the U.S.
Senate, and in the process allaying fears about his one-time
and brief membership in the Ku Klux Klan in Alabama, Jus-
tice Black became the first justice on the Supreme Court to
take up offices in the newly constructed “marble palace”
across from Capitol Hill. Black would occupy this office,
and a highly influential role in American law, until his res-
ignation from the Court on September 17, 1971. Black died

Justice Hugo Black (United States Supreme Court)

a week later and was buried in a $165 pine casket along
with several copies of his cherished Constitution.

Justice Black’s contribution to American jurisprudence
in the 20th century (a contribution still felt today) is virtu-
ally unequaled. He wrote the Court’s major decisions in
cases concerning the establishment clause, enshrining Jef-
ferson’s “wall of separation” between church and state into
American constitutional law. He authored his famous dis-
sent in the case of BETTS V. BRADY in 1942 and lived to
write the Court’s opinion in GIDEON V. WAINWRIGHT in
1963, overruling Betts and establishing the right of counsel
for indigent defendants. Black wrote the majority opinion
in the famous “Steel Seizure Case” concerning presiden-
tial powers in wartime, and his last major opinion, his swan
song from the Court, was a moving concurrence in the Pen-
tagon Papers case concerning freedom of the press and
national security.

Perhaps Black’s crowning achievement in American
constitutional law concerns the absorption of the BILL OF
RIGHTS into the Fourteenth Amendment’s due process
clause, as seen in his ADAMSON V. CALIFORNIA opinion. Black
referred to the Constitution as his “legal bible,” and his con-
stitutional fundamentalism led him to an absolutist approach



to the First Amendment and a leading dissenting opinion in
the Griswold case in which the Court discovered the right
to marital privacy, a right rejected by Black for it did not
appear specifically in the text of our founding document.

Justice Black penned nearly 1,000 opinions during his
tenure on the Court. Perhaps his opinion in Gideon is his
touchstone as a jurist. An autodidact, Black firmly believed
the Constitution itself was a teaching instrument if one but
consulted it regularly.

For more information: Black, Hugo L. A Constitutional
Faith. New York: Alfred A. Knopf, 1968; Newman, Roger K.
Hugo Black: A Biography. New York: Random House, 1994.

—Stephen K. Shaw

Blackmun, Harry (1908-1999) Supreme Court justice
Harry Blackmun (November 12, 1908—March 4, 1999),
Supreme Court justice (1970-94), a Nixon appointee, was
known for his thoughtful and scholarly opinions, the most
famous of which was ROE v. WADE, 410 U.S. 113 (1973). A
nominal Republican, he left the Court as its most liberal
member.

Blackmun attended Harvard College and Harvard Law
School. He was for 16 years a member of a prestigious Min-
neapolis law firm. He also taught at William Mitchell Col-
lege of Law. Blackmun served as general counsel for the
Mayo Clinic.

In 1959 he was appointed by President Eisenhower to
the U.S. COURT OF APPEALS. Blackmun was among the first
federal judges to declare prison conditions were violating
the Eighth Amendment. (He struck down the use of whips
for punishing prisoners in the Arkansas prison system.)

In 1970 Blackmun was appointed to the U.S. Supreme
Court after President Nixon’s two previous nominees had
been rejected by the Senate. Blackmun had gone to kinder-
garten with Warren E. BURGER and they became lifelong
friends. It was Chief Justice Burger who recommended
Blackmun to Nixon for the Court. (Lazy journalists called
them the “Minnesota Twins,” assuming that Blackmun was
a clone of Burger.)

Initially the freshman judge relied on his friend for guid-
ance. In his first term Blackmun had 95.8% concurrence
with Burger’s votes. By 1977 just over half the time their
votes coincided. By 1981 it was down to 40.9% in nonunani-
mous cases. The chief justice rarely asked Blackmun to write
opinions in important or even interesting cases.

Blackmun was a conservative in the criminal justice
area. He favored victims’ rights over criminals’ rights and
deferred to criminal justice officials (prosecutors, police,
prison administrators).

He voted with Burger in the Pentagon Papers case and
in death penalty cases. Though Blackmun personally
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opposed CAPITAL PUNISHMENT, he did not think that
judges should make such a policy decision. In the 1994 case
of Callins v. Collins, 510 U.S. 1141, he reversed his long-
time support of decisions upholding executions. He
thought attempts to endure fairness in applying the death
penalty had failed.

Blackmun’s reputation is tied to his authorship of the
abortion decision, Roe v. Wade. His understanding of the
medical community (at Harvard he was premed and later
counseled the Mayo Clinic) and his being the father of three
daughters may have given him the orientation to overrule
laws banning abortions. He devised a trimester formula for
when a decision to abort a fetus would involve more than
the woman and her physician. Despite receiving 60,000
pieces of hate mail, he never retreated from his position.

Blackmun had a sympathy for the disadvantaged. He
consciously sought to hew to the Supreme Court’s center.
He upheld AFFIRMATIVE ACTION and championed a strict
separation of church and state. In a case of an abused child
and an unresponsive child protection agency, he dissented
at the consequences of indifference.

Blackmun also dissented in the 1986 case of BOWERS V.
HARDWICK, 478 U.S. 186, regarding extending the right of
privacy to cover consensual homosexual acts. When the
Court in 1993 ruled that U.S. authorities need not give

Justice Harry Blackmun (United States Supreme Court)
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hearings before seizing and returning Haitians who had fled
their country by boats, Blackmun was the lone dissenter.

One of Blackmun’s great loves was baseball. In an early
opinion, Flood v. Kuhn, 407 U.S. 258 (1972), he reaffirmed
professional baseball’s immunity from federal ANTITRUST
LAW.

Blackmun retired from the Supreme Court at 85, the
third oldest person ever to have served on the Court.

For more information: Schneider, Mark. “Justice Black-
mun: A Wise Man Walking the Corridors of Power, Gen-
tly.” Georgetown Law Journal 83, no. 1 (November 1994):
11-15; Wasby, Stephen L. “Justice Blackmun and Criminal
Justice: A Modest Overview.” Akron Law Review 28, no. 2
(Fall/Winter, 1995): 125-186; ———. “Justice Harry A.
Blackmun: Transformation from ‘Minnesota Twin’ to Inde-
pendent Voice.” In The Burger Court: Political and Judicial
Profiles, edited by Charles M. Lamb and Stephen C.
Halpern. Urbana and Chicago: University of Illinois Press,
1991; Yarbrough, Tinsley. The Rehnquist Court and the
Constitution. New York: Oxford University Press, 2000.
—Martin Gruberg

Board of County Commissioners, Wabaunsee
County, Kansas v. Keen A. Umbehr, 518 U.S.
668 (1996)

In County Commissioners, Wabaunsee County, Kansas, v.

Umbehr; the Supreme Court ruled, in a 7-2 vote, that the

same free speech protections that prevent the arbitrary dis-

missal of government employees for expressing political
views also protect independent government contractors from
having contracts terminated. This case was a companion case

to O’HARE TRUCK SERVICE, INC. V. CITY OF NORTHLAKE, 518

U.S. 712 (1996), which was decided on the same day.

Keen Umbehr ran a trash hauling service in rural
Wabaunsee County, Kansas, and he had an exclusive con-
tract for collecting trash from several locations in the
county from the early 1980s until 1991. During this period,
Umbehr not only hauled trash; he also was one of the loud-
est and most persistent critics of the Board of Commis-
sioners for a variety of alleged sins, including financial
mismanagement and secret (and illegal) meetings. He ran
for one of the Commission seats, and he sued the commis-
sioners over a change in the rates charged for dumping the
trash he hauled in 1990. The commissioners voted in 1991
not to approve the renewal of the contract. Umbehr then
sued the two commissioners who voted against the renewal
as individuals and against the Commission as a whole. The
suit against the individual commissioners was thrown out
because of their “qualified immunity” as public officials act-
ing in their official capacity. The District Court ruled that

the county was free to consider the contractor’s public
statements in making a decision about renewing the con-
tract and that contractors did not have the same First
Amendment protections that are provided to employees.

The 10th Circuit COURT OF APPEALS overturned the
District Court and said that contractors did have First
Amendment protections and that the court should apply a
“balancing test” in determining whether or not the interests
of the government as a contracting agency outweighed the
free speech interests of the contractor. Specifically, they
argued that the test established in Pickering v. Board of
Education of Township High School Dist. 205, Will County,
391 U.S. 563 (1968), should be applied, recognizing that the
rights of a contractor might not have quite as much weight
in this balancing act as would the rights of an employee. The
Supreme Court affirmed the decision of the 10th Circuit.

This case is particularly important as many govern-
ments—Ilocal, state, and federal—increasingly turn to pri-
vate contractors to perform government functions. The
Court majority was very clear that they saw little differ-
ence between employees who worked for government
employers directly and those who held government con-
tracts (though they did not address the issue of whether or
not those protections extend to the employees of the con-
tractor). The Court did say, however, that it is generally eas-
ier for the government, because it is acting as an employer
or contracting agency, to establish that its interests out-
weigh those of an employee or independent contractor
than it would be to say that their interests outweighed those
of a citizen or interest group where government is acting
as a sovereign power.

The dissenters, Justices SCALIA and THOMAS, vehe-
mently opposed the majority’s decision in this and the
O’Hare Truck Service v. Northlake case (they responded to
both cases in a single dissent). The principal basis of their
objection is that there is no specific prohibition against con-
sidering the political opinions or political party affiliation of
persons or corporations seeking to do business with the
government. To the dissenters, awarding of government
contracts on the basis of political position or support is a
practice as old as the country itself. They see this case as
another example of where the “slippery slope” that began
with cases like Elrod v. Burns, 427 U.S. 347 (1976), and
Rankin v. McPherson, 483 U.S. 378 (1987), which began
the process of reducing the authority of governments to
act completely as “at will” employers. Also, the dissenters
feared that this would open a Pandora’s Box and that
because it would be necessary to balance the government’s
interests against the contractor’s interests separately in each
case, the floodgates would open and the courts would
become inundated with claims from unhappy contractors
who lost their contracts.



The case was returned to the lower courts for a trial
on the facts of the case where a settlement was eventually
reached.

For more information: Bresser, Bonnie. “Freedom: A
Fight for Everyone.” Quill 89 (October 2001): 19-23.

—Charles W. Gosset

—Daniel Baracskay

Board of Education v. Pico, 457 U.S. 853 (1982)
In Board of Education v. Pico, the Supreme Court held that
school boards may limit curriculum based on community
standards; however, they cannot limit freedom of speech
in a voluntary environment such as the library.

In 1975 three members of the Island Trees Union Free
School District No. 26 attended a conference at which they
obtained a list of books deemed controversial and unsuit-
able for students. The group found that nine of the books
on the list were in the high school library and that another
was in the junior high library. The board ordered these
books removed stating that they were “anti-American, anti-
Christian, anti-Semitic, and just plain filthy.” The school
board further asserted that it was their duty to “protect the
children in our schools from this moral danger as surely as
from physical and medical dangers.” The superintendent
objected to the board’s removal of the books. As a compro-
mise they formed a “Book Review Committee” on which
four teachers and four parents would review the content of
the books and recommend further action concerning them.
The committee found that five books should remain in the
library, citing their “relevance,” “educational suitability,”
and “appropriateness to age and grade level.” They recom-
mended that two books be removed. The committee took
no position on one of the books and recommended that one
book be available to students with parents” approval. The
school board rejected the committee’s proposal, returning
only one book to the school library and allowing one to be
available with parents’ permission. The original petitioners
in the case claimed that the school board’s removal of books
was a denial of their First Amendment rights.

Justice BRENNAN wrote for a five-person majority that
included Justices MARSHALL, STEVENS, BLACKMUN, and
WHITE. He observed that while school boards have broad
discretion in school affairs, it does not transcend rights pro-
tected by the First Amendment. Brennan relied on TIN-
KER V. DES MOINES INDEPENDENT SCHOOL DISTRICT, 393
U.S. 503 (1969), quoting the phrase “students do not shed
their constitutional rights to freedom of speech or expres-
sion at the schoolhouse gate.” Brennan acknowledged that
school boards have discretion in limiting school curricu-
lum based on community values and standards due to the
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compulsory nature of the classroom. However, this right
does not extend to the school library where the use of its
content is voluntary. Granted that school boards hold con-
siderable discretion in determining the contents of their
district libraries, that discretion may not be narrowly parti-
san or political. Whether the removal or withholding of spe-
cific books in a school library violates the First Amendment
is dependent upon the motivation behind the removal. The
irregular circumstances surrounding the removal of these
books from the library tends not “to allay suspicions regard-
ing the petitioners’ motivation.”

Justice Blackmun concurred to emphasize that school
boards cannot remove books simply because they disap-
prove of the values in them. Justice WHITE, also concur-
ring, stated that there is no necessity for “discussing the
extent to which the First Amendment limits the school
board’s discretion to remove books from school libraries.”

Justice BURGER, joined by Justices POWELL, REHN-
QUIsT, and O’CONNOR, dissented on FEDERALISM and
JUDICIAL RESTRAINT grounds. This is an area typically left
to the states, not the federal judiciary. The court, said
Burger, is running the risk of becoming the “super censor
of school board decisions” and the Constitution does not
dictate that judges determine the standards of morality.
Justice Powell, who once served on a school board, wrote
that locally elected school boards are “uniquely local and
democratic” and should have the authority to determine
the educational standards of their district. Rehnquist,
joined by Burger and Powell, wrote that the actions of
educators do not raise the same First Amendment ques-
tions as those of the government and that this decision is
inconsistent with past court decisions. Justice O’Connor
stated that a school board can limit books in a school
library as long as it does not forbid students from reading
or discussing the ideas in them. She also agreed that it is
not the function of the court to regulate the decisions of
local school boards.

This decision is important for determining the limits of
censorship and rights of STUDENTS. It further defined that
students’ constitutional rights to Freedom of Speech are not
to be forgotten when they enter school. It restricts a school
board’s ability to limit the rights of students to read books
even if the board deems them immoral or disagreeable.

For more information: Supreme Court Opinions. “Board
of Education v. Pico, 457 U.S. 853 (1982).” Find Law. Avail-
able online. URL: http://laws.findlaw.com/us/457/853.html.
Downloaded on May 11, 2004; Gold, Susan Dudley. Board
of Education v. Pico. New York: 21st Century Books, 1997.
—Andrew C. Mclntire

—John M. Yung

—Lindsay B. Zoeller
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Board of Regents of State Colleges et al. v. Roth,

408 U.S. 564 (1972)

In Board of Regents v. Roth, the Court held that employees
who speak unfavorably about their employer and do not
have their contracts renewed cannot claim their First
Amendment right to freedom of speech has been violated
if the employer did not clearly base the decision not to
rehire on the speech in question. This is important because
it signals that the Constitution only protects interests and
property that exist in the present, not interests or property
that might hypothetically exist.

In this case David Roth was hired by Wisconsin State
University in Oshkosh in 1968 to teach political science for
one year. At the end of this year he was released without a
reason for his not being rehired or a hearing to perhaps be
rehired. Roth, feeling he was not rehired due to his speak-
ing out about school policies, thought this was a violation
of the First Amendment. He had spoken against the
school’s wrongful dismissal of a group of students;
“Congress shall make no law . . . abridging the freedom of
speech” [Amendment I]. The Court found no evidence that
the University of Wisconsin was acting to deny freedom of
speech to Mr. Roth.

This case demonstrates that the Fourteenth Amend-
ment does not protect interests or property that could
hypothetically exist, rather just property that exists now.
For instance, before you invent something you do not have
any legal rights to that invention.

The Supreme Court did however uphold the first sec-
tion of the Fourteenth Amendment that states, “. . . nor
shall any State deprive any person of life, liberty, or prop-
erty, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.”
They found that David Roth could not be given SUMMARY
JUDGMENT when it pertains to his job as an employee of
University of Wisconsin—-Oshkosh, which is in fact working
for the state of Wisconsin as a teacher of political science.
The problem arises when you realize that Roth did not
work long enough to accumulate enough experience to
receive tenure. If Roth had tenure it would, among other
things, provide him with more job security. The court found
five to four against David Roth, feeling that the Board of
Regents did not owe Roth a hearing and an explanation.

Writing the lead opinion for the majority Justice STEW-
ART said, “Procedural due process applies only to the depri-
vation of interests encompassed within the Fourteenth
Amendment’s protection of liberty and property, and the
range of such interests is not infinite.” Here he is saying
that due process only applies to the loss of interests regard-
ing the Fourteenth Amendment’s protection of liberty and
properties have boundaries. He then holds that due process
only protects interests that a person already has, not what
he could in theory get. For instance, Stewart claims that

due process can protect your house that you built but not
the houses you could build in the future.

For more information: Roosenbloom, David H. Admin-
istrative Law for Managers. Boulder, Colo.: Westview,
2003; Drake, W. Avon, and Robert D. Holsworth. Affirma-
tive Action and the Stalled Quest for Black Progress.
Urbana: University of Illinois Press, 1996.

Board of Regents of University of Wisconsin v.

Southworth, 529 U.S. 217 (2000)

A unanimous Supreme Court held, in Board of Regents of
University of Wisconsin v. Southworth, that public univer-
sity students may not be exempt from paying a compulsory
student activity fee, even if the money is distributed to
groups engaging in political and ideological speech to
which they object. Several past and present students of the
University of Wisconsin-Madison objected to the univer-
sity’s policy of disbursing allocable funds (approximately
20% of the total activity fees collected) to support various
extracurricular endeavors pursued by registered student
organizations (RSOs). According to Southworth and others,
the compulsory fees amounted to “compelled speech” and
were thereby unconstitutional.

Finding for Southworth, the district court relied on two
cases involving the linkage between professional member-
ship fees and political expression (ABoOD V. DETROIT
BOARD oF EDUCATION, 431 U.S. 209 [1977], and Keller v.
State Bar of California, 496 U.S. 1 [1990]) and reasoned
that the university violated students’ First Amendment
rights by denying them the choice not to fund certain orga-
nizations. Affirming the trial court decision in relevant part,
the 7th Circuit COURT OF APPEALS further enjoined the
university from requiring students to pay the allocable funds
portion of the student activity fee, given its conclusion that
“the program was not germane to the university’s mission,
did not further vital policy of the university, and imposed too
much of a burden on respondent’s free speech rights.”

Writing for a unanimous United States Supreme
Court, Justice Anthony KENNEDY reversed the judgment of
the lower court, emphasizing the special significance of
the university setting—an environment that properly took
as its mission the encouragement of a free, open, and
vibrant exchange of speech. So long as the disbursement of
moneys was carried out in a “viewpoint neutral manner”—
that is, so long as the allocation was evenhanded and not
contingent on the content of a particular group’s message—
then the program could pass constitutional muster. Indeed,
the Court remanded the case on this point, in order that the
university may ensure that all three of its possible methods
of allocation were consistent with this requirement. Con-
curring in the Court’s judgment, Justice SOUTER reasoned



that the majority should have decided the case on narrower
grounds—avoiding the rigid, indeed “cast-iron” require-
ment of viewpoint neutrality in this context—and preserved
the university’s programs as consistent with PRECEDENT
involving academic freedom and the discretion of educa-
tional institutions.

The Southworth decision embodies the classical “mar-
ketplace of ideas” approach to speech regulation, especially
in its assumption that, given a forum for all ideas, theories,
and expression, a contest for acceptance will take place and
ultimately the “truth,” or the best possible results, will
emerge. In doing so, the Court offered an important com-
mentary on the mission of the university: The exposure to
difficult and perhaps troubling notions is part of the college
experience, and rather than enervating speech rights by not
allowing individuals to “opt out” of the indirect subsidiza-
tion of groups or expression with which they might dis-
agree, the disbursement program actually energizes speech
by increasing the amount of public discourse on campus
and affording virtually all groups (RSOs) the opportunity to
receive funding so that they may offer their own commu-
nicative contributions.

For more information: O’Neil, Robert M. Free Speech in
the College Community. Bloomington: Indiana University
Press, 1997; Walker, Scott. “T'll Speak for Myself: Compul-
sory Speech and the Use of Student Fees at State Univer-
sities.” Rutgers Law Review 52 (Fall 1999): 341.

—DBrian K. Pinaire

Bob Jones University v. United States, 461 U.S.

547 (1983)

In Bob Jones University v. United States, the Supreme
Court held that the new IRS code established in 1970,
which withholds tax-exempt status from institutions that
discriminate on the basis of race, was not in violation of the
freedom of religion clause of the First Amendment.

Bob Jones University is a private, Christian college in
South Carolina that prohibits any advocacy, or action, that
involves interracial dating or marriage. The college does
not allow any interracial couples to attend the University,
nor can anyone promote the idea of interracial couples on
the campus. Until 1970, Bob Jones University had a tax-
exempt status with the IRS. Contributions to the school
were considered “charitable donations,” which could be
listed as tax deductions.

After Cannon v. Green, 398 U.S. 956 (1970), a case
involving private schools in Mississippi that had discrimina-
tory admission standards, the IRS concluded that it would
no longer grant tax-exempt status to private schools adher-
ing to such policies. This caused Bob Jones University to
lose its tax-exempt status, which meant that donors could
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no longer deduct donations from their income taxes. Coit v.
Green, 404 U.S. 997 (1971), was the first court case to chal-
lenge this change, but the Supreme Court ruled in favor of
the IRS, so the change remained in effect. Bob Jones Uni-
versity then filed a lawsuit in 1983 against the IRS for vio-
lating the freedom of religion clause of the First
Amendment. Christian Schools, Inc. v. United States was
decided along with this case and the result was an 8-1 vote
for the IRS.

Chief Justice BURGER wrote the majority opinion,
joined by Justices BRENNAN, WHITE, MARSHALL, BLACK-
MUN, STEVENS, and in part by POWELL. Justice Powell also
wrote a concurring opinion. Chief Justice Burger acknowl-
edged that Bob Jones University is a private, Christian insti-
tution with the rights to freely teach what it believes. He
then states that this freedom changes when the institution
receives governmental funding. When government funds
are involved, the institution must “serve a public purpose
and not be contrary to established public policy.” The pub-
lic policy to which he was referring is that which prohibits
RACIAL DISCRIMINATION. He takes a brief moment to crit-
icize the Congress for not passing legislation on this matter
and then moves to the core of the case: If the government
has a compelling interest, then it is possible to restrict an
institution’s freedom of RELIGION without violating the
constitution. The CHIEF JUSTICE concludes that Bob Jones
University is practicing racial discrimination, and that this
policy interferes with a compelling government interest.
That interest is eliminating all forms of discrimination. He
therefore upholds the IRS decision to eliminate Bob Jones
University’s tax-exempt status.

Justice Powell agrees with the majority because he
believes that the IRS decision to eliminate the tax-exempt
status and tax deductions for donations to the university is
not unconstitutional. However he does not agree that the
IRS has the right to determine what public policies are
“fundamental” to society. His other argument is that he
believes that the majority of schools, public or private, do
not always conduct themselves in ways that promote pub-
lic policy, so it is not just the private institutions that need
to be reprimanded.

Justice REHNQUIST wrote the lone dissent, arguing
that the “Court should not legislate for Congress.” He is
very uneasy about this Court ruling because he believes
that the Congress should be the one to pass this kind of leg-
islation. He believes such IRS initiatives will lead to
increasing tension between it and Congress. Justice Rehn-
quist agrees that there is a national interest in eliminating
discrimination, but this is the responsibility of Congress.
He cites United States v. Wise, 370 U.S. 405, 411 (1962),
as PRECEDENT because it shows the court deferring to
Congress. This is the only case that truly supports Justice
Rehnquist’s views.
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For more information: Miller, Robert T., and Ronald B.
Flowers. Toward Benevolent Neutrality: Church, State and
the Supreme Court. 5th ed. Waco, Tex.: Baylor University
Press, 1996.

—Christopher G. Mitchell

Boerne v. Flores, 521 U.S. 507 (1997)
The United States Supreme Court declared the 1993 Reli-
gious Freedom Restoration Act unconstitutional in Boerne
v. Flores. The case is one of several recent decisions nar-
rowing the constitutional protection for the First Amend-
ments free exercise of RELIGION guarantee.

St. Peter Catholic Church in Boerne, Texas, had grown
too small for its parishioners. The city of Boerne denied a
request by the archbishop of the San Antonio Diocese,
Patrick Flores, to expand the building. The city cited an
ordinance protecting the town’s historic preservation dis-
trict in which the 74-year-old church was located. Arch-
bishop Flores sued the city, arguing that the ordinance
prevented his parishioners from exercising their First
Amendment right to the free exercise of religion and that
it violated the Religious Freedom Restoration Act of 1993,
42 U.S.C.A section 2000bb.

Prior to 1990, the courts had applied a COMPELLING
STATE INTEREST test to laws affecting the exercise of reli-
gion. This test obliged government to demonstrate that its
goal was an essential (“compelling”) public interest and that
its efforts to accomplish that goal were least intrusive on an
individual’s exercise of religion. In 1990 the Supreme Court
discarded this test. It rejected a claim made by members of
the North American Church that Oregon had unlawfully
denied them unemployment benefits. They had lost their
jobs because they used peyote, a hallucinogenic drug
smoked for religious purposes. The Court in Oregon v.
Smith, 494 U.S. 872 (1990), held that a state can impose a
valid and neutral law regulating religious activities provided
that the law applies to all citizens regardless of their religion.

In 1993 Congress sought to overturn the Smith deci-
sion by passing the Religious Freedom Restoration Act.
The law sought to reimpose the compelling state interest
test in order to protect free exercise of religion rights.
Congress relied on its enforcement power, granted by the
Fourteenth Amendment, to prevent states from depriving
individuals of their constitutional rights. It was a highly
popular congressional statute, supported by groups as
diverse as the Christian Coalition and the American Civil
Liberties Union.

Justice Anthony M. KENNEDY, writing for the majority
in Boerne v. Flores, struck down the Religious Freedom
Restoration Act. Congress’s power to enforce the Four-
teenth Amendment could only be used to prevent or rem-
edy actual violations of individual rights. Congressional

hearings on the act had not revealed recent examples of
laws targeting religious practice or motivated by an antire-
ligious intent, and therefore there was nothing for Congress
to constitutionally remedy. The Court held that the act was
not remedial in nature but rather an attempt to change the
Constitution without going through the required amending
process and thus was unconstitutional.

Justice Sandra Day O’CONNOR, in a dissent joined by
Justice Stephen G. BREYER, agreed with the majority about
Congress’s powers under the Fourteenth Amendment. But
O’Connor believed that Smith was wrongly decided and that
the Court should return to the compelling state interest test.
Justice David H. SOUTER dissented on procedural grounds.

Congress continues to pass laws seeking to overthrow
the Smith and Boerne cases. It unanimously passed the
Religious Land Use and Institutionalized Person Act in
2000. By mid-2003, more than a dozen states had enacted
religious freedom restoration acts of their own. Both the
state and federal laws seek to reintroduce the compelling
state interest test.

For more information: Fowler, Robert Booth, et al. Reli-
gion and Politics in America. Boulder, Colo.: Westview
Press, 1999.

—Timothy J. O’Neill

Bolling v. Sharpe, 347 U.S. 497 (1954)

Bolling v. Sharpe was a companion case to BROWN V. BOARD
OF EDUCATION, 347 U.S. 483 (1954). Decided on the same
day as Brown, it declared racial segregation in the District of
Columbia schools unconstitutional. Earlier the Court had
declared that segregation in state public schools violated the
EQUAL PROTECTION CLAUSE of the Fourteenth Amend-
ment. However, the Fourteenth Amendment only applies to
the states. Since the District of Columbia comes under fed-
eral jurisdiction, the Court relied instead on the due process
clause of the Fifth Amendment.

In his opinion for the Court, Chief Justice WARREN
argued that the concepts of due process and equal protec-
tion have a common dimension that addresses the issue of
discrimination. This overlap between the due process and
equal protection clauses exists because both are based on
what he refers to as “our American ideal of fairness|[.]”
Therefore, Warren argued that “discrimination may be so
unjustifiable as to be violative of due process.” This is par-
ticularly likely to be the case when discrimination is based
on race. According to Warren, racial classifications “must
be scrutinized with particular care, since they are contrary
to our traditions and hence constitutionally suspect.” When
Warren applied this scrutiny to the segregated schools in
the District of Columbia he found that since it was “not rea-
sonably related to any proper governmental objective, . . .



[it] constituted an arbitrary deprivation of liberty . . . in
violation of the Due Process Clause.”

Although this case is not as well known as the Brown
decision, it has had a lasting effect on federal CIvIL RIGHTS
law. The status of racial classifications as constitutionally sus-
pect has become one of the bedrock principles of American
constitutional law. In the years since Brown v. Board of Edu-
cation and Bolling v. Sharpe, a STRICT SCRUTINY test has
been developed and applied to these SUSPECT CLASSIFICA-
TIONs. Under this test, a law containing a racial classification
can only be considered constitutional if it is the least restric-
tive means to achieve a compelling governmental interest.

On the federal level, the application of strict scrutiny
under the due process clause to racial classifications has
come to be a double-edged sword as federal programs
designed to benefit minorities have been challenged as vio-
lations of due process rights. For example, in the recent
case of ADARAND CONSTRUCTORS, INC. V. PENA, 515 U.S.
200 (1995), the Court dealt with the constitutionality of a
federal law which provided financial incentives for primary
contractors on federal highway construction contracts to
hire subcontractors that were controlled by individuals
found to be socially and economically disadvantaged. This
disadvantaged status was presumed for certain racial and
ethnic minorities. The Court held that standards for deter-
mining the constitutionality of racial classifications were the
same for the states and the federal government. Hence,
Justice O’CONNOR’s opinion for the Court declared that
“any person, of whatever race, has the right to demand that
any governmental actor subject to the Constitution justify
any racial classification . . . under the strictest scrutiny.”

The Department of Transportation ultimately
redesigned its minority subcontractor program so that the
determination of minority status was more narrowly tailored
to achieve its purpose. However, this case demonstrates the
continuing relevance of the Court’s ruling in Bolling v.
Sharpe. It is now an established principle of American law
that both state and federal programs will be subjected to
strict scrutiny when they employ racial classifications.

For more information: Epstein, Lee, and Thomas, G.
Walker. Constitutional Law for a Changing America:
Rights, Liberties, and Justice. 4th ed. Washington, DC:
Congressional Quarterly Press, 2001; O’'Brien, David M.
Constitutional Law and Politics. Vol. 2, Civil Rights and
Civil Liberties. New York: W. W. Norton, 1997.

—Justin Halpern

Bork, Robert H. (1927 ) attorney general, Supreme
Court justice

Born March 1, 1927, Robert H. Bork is a renowned legal

scholar having earned a law degree at the University of
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Chicago in 1953. Bork joined a Chicago law firm and then
the Yale Law School faculty before serving as solicitor gen-
eral from 1973 until 1977. During this period he also served
as acting attorney general in 1974. He taught at Yale from
1977 until 1979 and served as a U.S. COURT OF APPEALS
judge from 1982 to 1988. He became a fellow at the Amer-
ican Enterprise Institution for Public Policy Research in
1988. His many publications include Slouching Towards
Gomorrah, Harper Collins, 1997; The Tempting of Amer-
ica, Simon & Schuster, 1997; and Coercing Virtue, Aei
Press, 2003.

He is first known for his dark role in the Watergate scan-
dal and his willingness to carry out President Richard Nixon’s
order to fire Watergate Special Prosecutor Archibald Cox fol-
lowing Cox’s request of tapes of Oval Office conversations,
the existence of which had been revealed by Nixon presi-
dential assistant Alexander Butterfield. Nixon’s attorney gen-
eral, Elliot Richardson, and next in line deputy attorney
general, William Ruckleshaus, resigned rather than carry out
that order. Bork, as next in line promptly fired Cox. Public
reaction to the chain of events became popularized as “The
Saturday Night Massacre.” The subsequent appointment of
Leon Jaworski as another special prosecutor ultimately led to
public knowledge of Nixon’s role in the Watergate cover-up
when the Supreme Court ordered the tapes to be reviewed.
Rather than confront impeachment proceedings stemming
from his role in the Watergate cover-up, Nixon resigned the
presidency.

Bork’s second foray into the public spotlight involved
his 1987 nomination to the Supreme Court by President
Ronald Reagan. Throughout his career, Bork has remained
critical of the JUDICIAL ACTIVISM practiced by the Supreme
Court in Jandmark cases involving abortion, CIVIL RIGHTS,
and AFFIRMATIVE ACTION. A self-proclaimed strict con-
structionist, Bork is critical of judges applying broad inter-
pretations of constitutional intent and vowed he would
exercise judicial restraint and not be complicitous in
Supreme Court decisions that thwarted the will of popu-
larly elected lawmakers. Bork believes judges should not
substitute their values for the original intent of the framers
of the Constitution. Bork’s contrary public position in cases
such as GRIswoLD v. CONNECTICUT, 318 U.S. 479 (1965),
that had provided the constitutional foundation for the
right to PRIVACY and ROE V. WADE, 410 U.S. 113 (1973),
which established a woman'’s right to an abortion, was char-
acterized by Bork as “a serious and wholly unjustified
usurpation of state legislative authority.” Bork also criti-
cized the public accommodation provision in the 1964
CrviL RicHTS AcT for being a violation of the proprietor’s
freedom of association and its principle one of “unsur-
passed ugliness.” Comments like these ignited a firestorm
of controversy at his confirmation hearings and placed him
at the center of a jurisprudence maelstrom when he
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appeared before the 14-member judiciary committee.
Throughout his five days of testimony, the longest confir-
mation hearing since hearings began in 1939, Bork sur-
prised everyone by providing testimony that revealed a
moderation of his controversial views.

However, despite Bork’s attempt at conciliatory and
nonideological testimony, his confirmation hearings
became so vituperative and vitriolic that his ultimate defeat
in the judiciary committee (9-5) and a floor vote in the Sen-
ate (58-42) has possibly forever scarred, politicized, and
tainted the advise and consent role of the Senate. The Bork
confirmation experience established a new verb, “borked,”
to describe the rough treatment of presidential nominees at
Congressional hearings.

For more information: Vieira, Norman, and Leonard
Gross. Supreme Court Appointments and the Politicization
of Senate Confirmations. Carbondale: Southern Illinois
University Press, 1998.

—William W. Riggs

Bowers v. Hardwick, 478 U.S. 186 (1986)

Bowers v. Hardwick upheld the constitutionality of a Geor-
gia sodomy statute applied to consensual homosexual
sodomy performed in the privacy of one’s home. The Geor-
gia statute, which made such acts a felony punishable by up
to 20 years in prison, defined sodomy as “any sexual act
involving the sex organs of one person and the mouth and
anus of another.”

Michael Hardwick was arrested in 1982 in Atlanta in his
bedroom, where he was having oral sex with another man. A
police officer had entered the house to serve an arrest war-
rant on Hardwick for another (minor) offense and discov-
ered the two men when he pushed open the bedroom door.
Hardwick challenged the Georgia sodomy statute on consti-
tutional grounds, arguing that the law violated the right to
PRIVACY protected by the due process clause of the Four-
teenth Amendment, that it served no legitimate government
purpose, and that it violated the First Amendment’s protec-
tions for freedom of expression and association.

In 1983 a federal district court dismissed the case, rely-
ing on a 1976 U.S. Supreme Court decision (Doe v. Com-
monwealth’s Attorney, 425 U.S. 901) upholding a Virginia
sodomy law similar to Georgia’s statute. But in 1985, a
three-judge panel of the 11th Circuit COURT OF APPEALS
reversed the district court. The two-judge majority held
that Hardwick’s “fundamental constitutional rights” were
infringed. In 1985 Georgia Attorney General Michael J.
Bowers petitioned the U.S. Supreme Court to intervene
and reverse the Court of Appeals.

The Supreme Court’s decision was handed down June
30, 1986. By a 5-4 vote, the Court, in an opinion written by

Justice Byron WHITE, rejected Hardwick’s claims. White
argued that Hardwick’s situation was different from earlier
privacy decisions that protected families and marriage and
rights of procreation, matters in no way connected to homo-
sexual activity. The argument that a right to engage in such
conduct is a fundamental right was dismissed by White as
“at best, facetious.” White stressed that as late as 1961 all
50 states outlawed sodomy, and that in 1986 24 states and
the District of Columbia had such laws on the books.

Justice Harry A. BLACKMUN wrote an eloquent dis-
sent in which he argued that the majority had wrongly
characterized the case as being about a fundamental right
to engage in homosexual sodomy when in fact “this case is
about ‘the most comprehensive of rights and the right
most valued by civilized men,” namely, ‘the right to be let
alone.”” Blackmun also suggested that the Georgia law
might violate the Eighth or NINTH AMENDMENTS as well
as the EQUAL PROTECTION CLAUSE of the Fourteenth
Amendment.

In a concurring opinion, Justice Lewis POWELL stated
his belief that a 20-year prison sentence for sodomy would
create a serious Eighth Amendment problem. But for tech-
nical reasons Powell believed Hardwick could not raise the
Eighth Amendment issue.

Justice Powell was the crucial fifth vote in this case,
and several accounts indicate that he initially voted with the
four dissenters to overturn the Georgia statute, but then
changed his mind. In 1990 he told a group of law students
that he believed he made a mistake in voting the way he
eventually did (to uphold the Georgia statute).

The case was bitterly criticized by academic observers,
as well as by gay rights groups, who referred to it as “our
Dred Scott case.” In 2003, in the case of LAWRENCE V.
TEXAS, the Supreme Court overruled Bowers v. Hardwick.

For more information: DeCew, Judith Wagner. In Pursuit
of Privacy. Tthaca, N.Y.: Cornell University Press, 1997; Mur-
doch, Joyce, and Deb Price. Courting Justice: Gay Men and
Lesbians v. the Supreme Court. New York: Basic Books, 2001.

—Philip A. Dynia

Bowsher v. Synar, 478 U.S. 714 (1986)
In Bowsher, the Supreme Court held that Congress cannot
assign executive functions to a subunit of itself.

As background it is important to note that the Consti-
tution divided the delegated powers of the federal govern-
ment into three defined categories: legislative, executive,
and judicial. The purpose of dividing the powers of gov-
ernment was to diffuse power to better secure liberty. This
system of dividing power among the three branches of gov-
ernment was deliberately structured to provide checks and
balances on governmental power.



In Bowsher; a complaint was filed seeking a judgment
that the Balanced Budget and Emergency Deficit Control
Act of 1985 was unconstitutional as violating the doctrine of
SEPARATION OF POWERS.

Under the act, the comptroller general was responsible
for keeping the federal budget in accord with the maximum
deficit amount set by the act. The comptroller general was
nominated by the president from a list of three individuals
recommended by the Speaker of the House of Represen-
tatives and the Speaker pro tempore of the Senate and con-
firmed by the Senate. The comptroller general, however,
could not be removed by the president. Removal required
a joint resolution of Congress or impeachment.

If budget cuts in federal spending were needed in any
given year, the comptroller general would report his con-
clusions to the president. The president in turn would be
required to issue a sequestration order mandating the
spending reductions specified by the comptroller general.
There would follow a period during which Congress, by
legislation, could reduce spending to obviate, in whole or in
part, the need for the sequestration order.

Since the comptroller general could only be removed
by Congress, he was thus operating under the sole control
of Congress. In fact, over the years comptrollers general
had viewed themselves as part of the legislative branch.

The Court reasoned that the structure of the Consti-
tution did not permit Congress to execute the laws, there-
fore it followed that Congress could not grant to an officer
under its control what it did not possess—control over the
execution of the laws. After a review of the evidence, the
Court determined that the comptroller general was exer-
cising executive functions under the act.

The Court thus held that to permit the comptroller
general, who was answerable only to Congress, to exercise
executive powers under the act, would in practical terms
reserve in Congress control over execution of the laws. That
would be an intrusion into the powers vested in the execu-
tive branch of government and a violation of the doctrine of
separation of powers.

It has been argued that Bowsher is one of the BURGER
Court’s (Chief Justice Warren Burger) most important sep-
aration of powers decisions. Bowsher has been lauded by
some commentators and criticized by others as establishing
a bright line, impermeable separation of powers and as
being contrary to the intent of the Constitution. Some crit-
icizers emphasize that the Bowsher decision ignores the
great truth contained in the famous Oliver Wendell
HoLMES statement: “The great ordinances of the Constitu-
tion do not establish and divide fields of black and white.”

For more information: Schwartz, Bernard. “Curiouser
and Curiouser: The Supreme Court’s Separation of Powers
Wonderland.” Notre Dame L. Rev. 65 (1990): 587; Mis-
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tretta v. United States, 488 U.S. 361 (1989); INS v. Chadha,
462 U.S. 919 (1983); Yakus v. United States, 321 U.S. 414
(1944).

—7Zola-Mari Williams

Bradley, Joseph (1813-1892) Supreme Court justice
Joseph Bradley was a justice on the United States Supreme
Court from 1870 to 1892. Bradley was born on his parents’
upstate New York farm on March 14, 1813. His exceptional
intellectual abilities became apparent when he was a child,
and by the time he reach 15 years of age, he had not only
graduated from the local school but also accepted a job as
a teacher there. After four years of teaching in rural New
York State, Bradley moved to Newark, New Jersey, to
accept a scholarship to attend Rutgers College. After grad-
uating in 1836, Bradley worked as a law clerk in a Newark
law office for three years. After his admission to the New
Jersey bar in 1839, Bradley began his legal career in
Newark. He soon developed a lucrative practice and during
the next 31 years became well known and widely respected
for his intellect and for his expertise on laws concerning
railroads.

In early 1870, soon after he took office, President
Ulysses S. Grant’s first significant official action was to fill
two vacancies on the U.S. Supreme Court by appointing
Joseph Bradley and William Strong as justices of the U.S.
Supreme Court. Bradley, one of only two justices appointed
prior to 1916 who had never before held public office, was
brought to the president’s attention because of his distin-
guished record as an advocate for railroad companies and
related businesses involved in highly complex commercial
transactions. Because Bradley had extensive experience in
the business world, Grant believed the new justice would
agree that the nation’s economy could recover from its post-
Civil War slump only if wartime debt could be repaid with
paper currency.

Unfortunately, effectuation of Grant’s plan would be
possible only if the U.S. Supreme Court overturned its
recent decision in Hepburn v. Griswold, 8 Wall. 603 (U.S.
1870), in which the Court held that the Constitution did
not empower Congress to authorize printing of paper
money or to declare that paper money could be used to sat-
isfy debts. Grant obviously chose his new justices well,
because in the legal tender cases, 12 Wall. 457 (U.S. 1871),
the Supreme Court accomplished the change Grant
desired by overturning Hepburn v. Griswold and holding
that the Constitution authorized Congress to draft laws that
gave value to paper money and enabled repayment of debts
with paper money instead of gold.

In 1873 the U.S. Supreme Court decided the landmark
Slaughter-House Cases, 16 Wall. 36 (U.S. 1873). In that
case, the Louisiana state legislature, which was then rife
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with graft and political corruption, granted a monopoly on
all livestock-slaughtering business in the city of New
Orleans to one slaughterhouse, allegedly in the interests of
public health. Owners of other local slaughterhouses, who
were put out of business by this action, protested that the
state-granted monopoly violated the Fourteenth Amend-
ment to the U.S. Constitution because it deprived them of
their property without due process. In deciding against the
plaintiffs, the majority of the Supreme Court stated that the
Fourteenth Amendment was concerned with the rights of
former slaves and was not meant to be stretched to protect
the rights of the other slaughterhouse owners. Justice
Bradley, in dissenting from the majority opinion, found that
as a result of the state legislature’s enactment of the law that
granted a monopoly on slaughterhouse business to only one
owner, the other slaughterhouse owners were deprived of
their livelihood without due process. It is interesting to note
that during the next 25 years, the majority of the Court
broadened its perspective on due process to align with
Bradley’s viewpoint in his dissent from Slaughter-House.

Three weeks after the U.S. Supreme Court issued its
decision in the Slaughter-House Cases, Chief Justice
Cuask died. The new chief justice, Morrison WAITE, was
chosen as a result of political compromise and was gener-
ally acknowledged to be a competent lawyer but to not be
of the intellectual caliber of previous chief justices. Fortu-
nately, Waite was aware of his shortcomings and soon
befriended Justice Bradley, whom the other justices con-
sidered to be the most intelligent of their group. Waite
remained chief justice until his death in 1888, and he read-
ily acknowledged that many of the opinions to which he
signed his name were actually written by Bradley.

In early 1877 Joseph Bradley was picked to serve on
the presidential electoral commission that Congress cre-
ated to resolve problems with disputed electoral votes, in
order to decide the outcome of the disputed 1876 presi-
dential election. Bradley’s vote was crucially important
because the remainder of the commission was evenly
divided along party lines. When he voted with the Repub-
licans, Bradley guaranteed that Rutherford B. Hayes would
win the race by a margin of one electoral vote.

The most significant decision to which Bradley signed his
own name was the Civil Rights Cases, 109 U.S. 3 (1883). The
Civil Rights Act of 1875 prohibited RACIAL DISCRIMINATION
in inns, public transportation, and sites at which people
enjoyed recreation during their leisure time. Bradley’s opin-
ion held that this law violated the EQUAL PROTECTION
CLAUSE of the Fourteenth Amendment to the Constitution
because the law attempted to reach discriminatory action
taken by private individuals, while the equal protection clause
was applicable only to action taken by a state.

Joseph Bradley continued to serve as a justice of the
U.S. Supreme Court until his death in Washington, D.C.,
on January 19, 1892.

For more information: Ariens, Michael. “Supreme Court
Justices: Joseph Bradley (1813-1892).” Michaelariens.com.
Available online. URL: http://www.michaelariens.com/
ConLaw/justices/bradley.htm. Downloaded May 11, 2004;
Miller, Ralph. “Supreme Court Justice Joseph P. Bradley.”
The Berne Historical Project. Available online. URL:
http://www.bernehistory.org/area_history/bradley_bio.htm.
Downloaded May 11, 2004; Schwartz, Bernard. A History of
the Supreme Court. Oxford: Oxford University Press, 1993.

—Beth S. Swartz

Bradwell v. lllinois, 83 U.S. 130 (1873)

Bradwell v. Illinois was the first United States Supreme
Court case to deal with women’s rights. The Court held that
the state of Illinois was not required to admit women into
the practice of law. Bradwell v. Illinois, along with its com-
panion, the SLAUGHTER-HOUSE CASEs, 83 U.S. 36 (1873),
stripped protection for individual rights from the privileges
and immunities clause of the Fourteenth Amendment to
the Constitution.

Myra Colby Bradwell was a politically active Chicago
businesswoman. She founded the first legal newspaper in
the United States and authored some of the most important
Mlinois state statutes granting married women control over
their property and personal earnings. Bradwell applied for
a license to practice law, invoking an Illinois statute declar-
ing any “person” of good character and having the proper
training eligible to be an attorney. The Illinois state
supreme court denied the license, explaining that “God
designed the sexes to occupy different spheres of action, and
that it belonged to men to make, apply and execute laws.”

Bradwell appealed to the U.S. Supreme Court. She
asserted that the Illinois court had violated her rights under
the Constitution’s Fourteenth Amendment. The Illinois
court had denied her one of the privileges of CITIZENSHIP,
the privilege of practicing law. The Fourteenth Amend-
ment, ratified in 1868, declared that no state could make
or enforce any law that abridged the privileges and immu-
nities of U.S. citizens.

Justice Samuel Miller, writing for the Supreme Court,
with only Chief Justice Samuel P. CHASE dissenting, held
that admission to law practice was not a privilege of citi-
zenship. Following the PRECEDENT in the Slaughter-House
Cases, he argued that the Fourteenth Amendment did not
limit the state’s traditional power to determine who could
be an attorney.



Justice ]oseph BRADLEY wrote a concurring opinion
that echoed a common 19th-century belief. He contended,
“Man is, or should be, women’s protector and defender. . ..
The paramount destiny and mission of women is to fulfill
the noble and benign offices of wife and mother. This is
the law of the Creator.”

Anticipating the failure of her APPEAL to the Supreme
Court, Bradwell turned to the Illinois state legislature.
Working with Alta Hulett, she wrote and helped pass a bill
that opened all occupations in Illinois, except the military,
to women.

Women’s road to equality as attorneys was a long one.
The American Bar Association did not permit women to
join until 1920. Harvard Law School did not admit a
woman until 1950. It was not until 1971 that the U.S.
Supreme Court challenged barriers to gender equality.
Relying upon the Fourteenth Amendment’s equal protec-
tion clause, the Court held in Reed v. Reed, 404 U.S. 71
(1971), that men could not be automatically preferred over
women as administrators of an estate. No court has treated
gender discrimination like RACIAL DISCRIMINATION, which
requires a COMPELLING STATE INTEREST to sustain it. The
courts developed instead an INTERMEDIATE SCRUTINY test
requiring government to prove its gender-based distinc-
tions serve important goals and that the means used sub-
stantially attain those goals.

For more information: Olsen, Frances. “From False
Paternalism to False Equality: Judicial Assaults on Feminist
Community, Hlinois 1869-1895.” Michigan Law Review
(]une 1986): 1,518-1,541.

—Timothy J. O’Neill

Brandeis, Louis Dembitz (1856-1941) Supreme
Court justice
Louis Dembitz Brandeis was a lawyer who practiced a fact-
oriented approach to law, an advocate of individual rights,
and the first Jew appointed as an associate justice of the
United States Supreme Court, in 1916 by President Wilson.
Brandeis was born November 13, 1856, at Louisville,
Kentucky. In 1878 he graduated from Harvard Law School.
After graduating Brandeis settled in Boston and formed a
law partnership. In the years that followed Brandeis devel-
oped his legal philosophy in response to the needs of his
small business and laboring clients. He came to believe that
it was necessary to understand both the immediate legal
problem of a case at hand and the socioeconomic context in
which that case arose. To Brandeis, law was not a set of
inherited legal principles but an instrument for meeting
societal needs. Moreover, law needed to be part of a moral
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Justice Louis Brandeis (United States Supreme Court)

order to be legitimate. This meant that the practice of law
was to be a work on behalf of the whole people, rather than
a tool for serving the interests of the wealthy.

These beliefs led Brandeis in 1893 to expand his prac-
tice by taking some cases as a public service, or pro bono.
This was a novel action at the time, and it started a new
legal tradition in American jurisprudence.

Brandeis’s public service involved him in a decade-long
struggle with the Boston Elevated Railway to prevent its
attempt to achieve a transportation monopoly in Boston.
The news media eventually nicknamed Brandeis “The Peo-
ple’s Attorney” for his public service.

In many cases Brandeis represented small companies,
small shareholders, or labor unions suing large corporations
to block monopolistic practices. His legal experiences led
him to advocate antitrust legislation, minimum wages, laws
for improving working conditions for women, and a Saving
Bank Life Insurance program. He also helped to design
Massachusetts” utilities laws.

In 1908 Brandeis accepted a case centered on the state
of Oregon’s progressive attempt to regulate the working
hours of women. The case, MULLER V. OREGON, 208 U.S.
412 (1908), gave him a chance to apply his fact-oriented
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approach to law. At that time most legal briefs were com-
posed of citations from PRECEDENT-setting cases. Brandeis
realized that his only chance to win the case was to over-
whelm the Supreme Court’s justices with facts. To defeat
the precedents he presented a BRIEF that had only two
pages devoted to legal precedents and about 100 pages
focused on statistical, sociological, economic, and physio-
logical facts. The resulting “BRANDEIS BRIEF” made legal
facts of major importance to future cases.

Brandeis was also an early advocate of nature conser-
vation and opposed to exploiters. In 1910 he served as a
counsel in a congressional investigation of Richard A.
Ballinger. He was able to expose the anticonservationist
views of President TAFT's Secretary of the Interior.

In 1910 Brandeis arbitrated a strike in New York City’s
garment district. Since most of the garment workers were
Jewish, he acquired a new awareness of Jewish problems.
This led him to become a leader of the Zionist movement
in America. During the First World War he served as
chairman of the Provisional Executive Committee for Gen-
eral Zionist Affairs.

As a progressive, Brandeis supported Woodrow Wilson’s
nomination for presidency in the election of 1912. Brandeis’s
views on economic matters influenced Wilson’s thinking and
contributed to Wilson’s New Freedom doctrine.

Brandeis put many of his economic ideas into print in
1914 when he published essays favoring business competi-
tion in Other People’s Money: and How the Bankers Use It.
That year he also published Business—A Profession.

On January 28, 1916, President Wilson nominated
Brandeis to the Supreme Court. His appointment was bit-
terly contested in the Senate by vested interests Brandeis
had offended as the “People’s Attorney,” and by anti-
Semites. However, the Senate confirmed his nomination
and he took office on June 5, 1916.

When Brandeis took his seat he resigned his official
Zionist position. However, at times he worked behind the
scenes to influence President Wilson to support the Zion-
ist cause. After World War I ended he led a delegation of
American Zionists to London. In 1937 he appealed to Pres-
ident Roosevelt to oppose the British partition scheme of
1937 calling instead for all of Palestine to become a Jewish
national home.

Long an advocate of social and economic reforms, he
maintained a position of judicial liberalism on the bench.
With Oliver Wendell HOLMES, he often dissented from the
majority. He was opposed to the wartime Espionage Act
(1917) because he considered it to be an unconstitutional
restriction of freedom of speech. Brandeis believed in “the
right to be let alone” from unwarranted government intru-
sion. In a major wiretapping case, Olmstead v. United
States, 277 U.S. 438 (1928), he delivered a stinging dissent
declaring that privacy was a constitutional right.

After Franklin Delano Roosevelt took office as president
in 1933, Brandeis was one of the few justices who voted to
uphold most of Roosevelt's New Deal legislation. While he
favored government intervention to control the economy,
he voted against the National Recovery Act (NRA), siding
with other justices to declare it unconstitutional.

One of Brandeis’s most important decisions on the
Court was the case of ERIE RAILROAD COMPANY V. TOMP-
KINS, 304 U.S. 64 (1938). He wrote for the Court that in
cases of diversity of crTizensurp federal courts must
enforce the appropriate state law rather than invoke a “fed-
eral common law.”

Brandeis served as an associate justice of the Supreme
Court until 1939. He retired February 13, 1939, and died
October 5, 1941, at Washington, D.C. Both Brandeis Law
School at the University of Louisville, Kentucky, and Bran-
deis University at Waltham, Massachusetts, are named for
him. The Brandeis Award is given to outstanding champi-
ons of the right of privacy.

For more information: Strum, Philippa. Louis D. Bran-
deis: Justice for the People. New York: Alfred A. Knopf,
1990; Strum, Philippa, ed. Brandeis on Democracy.
Lawrence: University Press of Kansas, 1994; Woloch,
Nancy. Muller v. Oregon. New York: Bedford Books, 1996.

—A. J. L. Waskey

Brandeis brief

Louis D. BRANDEIS, then a private attorney in private prac-
tice and social activist—in arguing a case before the U.S.
Supreme Court, MULLER V. OREGON, 208 U.S. 412
(1908)—added a new and revolutionary dimension to the
practice of law. He emphasized the facts to which the law
applied, and this has, since 1908, been known as the “Bran-
deis brief” and has led to important changes in legal analy-
sis and Supreme Court litigation.

In February 1903, Oregon passed a statute, much like
those passed in other states during the Progressive Era, set-
ting a maximum of 10 hours work in a day for women
employed in laundries and factories. In Holden v. Hardy,
169 U.S. 366 (1898), the Supreme Court upheld a similar
law for miners in Utah but seven years later struck down a
10-hour limit for bakery workers in LOCHNER V. NEW
YoRK, 198 U.S. 45 (1905). After the decision in Lochner
some workers at Muller’s Grand Laundry in Portland, Ore-
gon, were required to exceed this limitation. A local court
fined the laundry for violating the state statute; Muller
appealed the conviction and the Oregon State Supreme
Court upheld the law in 1906. A year later the U.S.
Supreme Court agreed to hear the case and the National
Consumers’ League secured the services of Brandeis to
represent the state of Oregon before the Court.



As counsel for the state in Muller v. Oregon, Brandeis
submitted a BRIEF of more than 100 pages with only two of
those pages devoted to the argument on the law. In the
early 20th century the approach to judging, and particularly
constitutional litigation, taken by most courts was based on
what judges thought the statute’s writers meant or what
judges believed to be the plain meaning of the words. Bran-
deis’s approach to oral arguments in the Muller case was a
drastic departure from the norm of the day.

Brandeis believed it was the task of judges to under-
stand society sufficiently to permit the Constitution to be
adapted accordingly. If a law was passed because people
considered it useful in light of current circumstances, the
courts could not strike it down unless it clearly violated a
constitutional provision. The litigator in him recognized
that although judges did not accept the doctrine of socio-
logical jurisprudence, they might be persuaded to accept
its application on certain occasions. He found one in
Muller v. Oregon. He was aware that the Supreme Court
and lower courts had written that maximum-hours statutes
might be constitutional where the state demonstrated that
specific injury to the workers could result from long hours.

To persuade the Court to uphold the Oregon statute,
Brandeis gathered a remarkable body of statistics to demon-
strate there was reasonable ground for deciding in Oregon’s
favor. The brief was based on the fact-oriented sociological
jurisprudence of the Progressive Era and attempted to force
the Court to consider data state legislators considered in
drafting reform laws. In addition to the two pages devoted
to the conventional legal arguments, 15 pages were devoted
to state and foreign laws that limited women’s hours. A 95-
page section was entitled “The World’s Experience upon
which the Legislation Limiting the Hours of Labor for
Women is Based.” This section contained subsections with
titles such as “The Dangers of Long Hours,” “Laundries,”
and “The Reasonableness of the Ten-Hour Day.” It intro-
duced quotations from reports by American and English
commissions, bureaus, committees, and authors. Virtually
the entire 95-page section was intended to demonstrate
both the social utility of maximum-hours legislation for
women and the general acceptance of the idea.

Brandeis’s approach succeeded. Justice David TJ.
Brewer, writing for a unanimous Court, upheld the law and,
in doing so, made positive mention of the data compiled in
the brief for Oregon.

The brief became a model of how lawyers could effec-
tively introduce economic and sociological evidence into a
case. Thereafter, legal arguments on significant social issues
have brought forth extensive briefs patterned after the
Brandeis brief in an attempt to persuade the Court.

For more information: Muller v. Oregon, 208 U.S. 412
(1908); Schwartz, Bernard. A History of the Supreme Court.
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New York: Oxford University Press, 1993; Strum, Phillipa.
Brandeis: Beyond Progressivism. Lawrence: University of
Kansas Press, 1993; Urofsky, Melvin, and Paul Finkelman. A
March of Liberty: A Constitutional History of the United
States. New York: Oxford University Press, 2002.

—Mark Alcorn

Branzburg v. Hayes, 408 U.S. 665 (1972)

In Branzburg v. Hayes, the Supreme Court held that
requiring a reporter to testify before a grand jury does not
abridge First Amendment freedoms of speech and press.

Petitioner Paul M. Branzburg was a reporter for the
Courier-Journal, a newspaper published in Louisville, Ken-
tucky. On November 15, 1969, the newspaper carried a
story by Mr. Branzburg that described his observations of
two Jefferson County residents “synthesizing hashish from
marijuana.” The individuals claimed to have earned about
$5,000 in three weeks of doing this and had asked the peti-
tioner not to reveal their identity. Branzburg was subpoe-
naed to appear before the Jefferson County grand jury but
declined to identify the individuals whom he interviewed
for the article. On January 10, 1971, Branzburg published
an article describing the “drug scene” in Frankfort, Ken-
tucky. Branzburg wrote that he had “spent two weeks inter-
viewing several dozen drug users” and observed them using
drugs. He was subpoenaed to appear before a Franklin
County grand jury “to testify in the matter of violation of
statutes concerning use and sale of drugs.” He again
refused to disclose the identities of his sources but this time
was charged with contempt of court. He appealed.

Justice WHITE wrote for the majority, joined by Chief
Justice BURGER and Justices REINQUIST and BLACKMUN.
The Court held that the First Amendment rights of
Branzburg had not been violated because there was a coM-
PELLING STATE INTEREST in the grand jury testimony of
Mr. Branzburg. Because there was no prior restrain on
what Branzburg published, his First Amendment rights had
not been violated. While a member of the press is free to
seek information by any legal means, Justice White argued,
during a criminal investigation he must comply with gov-
ernment officials just as any other citizen.

Justice POWELL’s concurring opinion stated that there
are circumstances under which a reporter could refuse to
testify before a grand jury and that a reporter should have
access to a protective court order if he believes that his tes-
timony does not bear a direct relationship to the matter
being investigated. Justice POWELL suggested a test to bal-
ance the freedom of the press against the obligation to give
relevant testimony.

Justice STEWART wrote a dissenting opinion joined by
Justices MARSHALL and BRENNAN. These justices con-
tended that compelling a member of the press to testify
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against his sources before a grand jury deprives the press of
its historic independence from the government. Such a lack
of independence impairs the constitutionally protected
freedom of the press and may also impair justice adminis-
tration by drying up sources.

Justice DoucLas, dissenting separately, argued that
the majority’s judgment in this case would cause the press
to become a tool of government if its reporters are forced
to testify before a grand jury.

This case is important because it established the
PRECEDENT that there is no such thing as a “reporter’s priv-
ilege.” Newspapers have no special protection under the
First Amendment that is not available to all other citizens.

For more information: Kalven, Harry, Jr. A Worthy Tra-
dition: Freedom of Speech in America. New York: Harper
and Row, 1988.

—Andrea Hunt

Bray v. Alexandria Women’s Health Clinic, 506

U.S. 263 (1993)

In Bray v. Alexandria Women’s Health Clinic, the
Supreme Court held that antiabortionists were not pre-
vented by federal civiL ricuTs laws from obstructing
entrances to family-planning clinics. From the late 1980s
to the early 1990s, antiabortion groups regularly prevented
individuals from entering family-planning clinics. In the
early days of the antiabortion movement, most protestors
contented themselves with picketing, leafleting, verbal
harassment, and physically blockading clinics. However, as
the movement gained momentum, and with the at least
tacit support of police and government authorities,
antiabortionists expanded their activities to include stalk-
ing, assault, battery, bombing, chemical attacks, death
threats, and murder.

Jayne Bray, the plaintiff in Bray, argued that clients
and workers who were prevented from entering an Alexan-
dria, Virginia, clinic had the right to sue for civil rights dam-
ages under an 1871 civil rights law directed at the Ku Klux
Klan. What became known as the Ku Klux Klan Act estab-
lished protection for “person or classes of persons against
conspiracies to keep them from exercising their constitu-
tional rights.” In Bray v. Alexandria Women’s Health Clinic,
Justice ScALIA, writing for the Court, declared that
“respondents have not shown that opposition to abortion
qualifies alongside race discrimination as an otherwise
class-based, invidiously discriminatory animus.” The Court
also rejected the argument that out-of-state clients had
been deprived of the right to protected interstate travel.
Nor, according to Justice SOUTER, had the plaintiffs proved
a private conspiracy or been denied their right to equal

protection. The justices suggested that state governments
could provide an avenue of relief for family-planning clinics.

Justices STEVENS, Blackmun, and O’CoNNOR dis-
sented in the Bray decision and argued that the majority
had misunderstood the issue at hand. In his dissent, Jus-
tice Stevens insisted that the actions of many antiabortion-
ists had indicated that they were “not mere opponents of
abortion” but “defiant lawbreakers who have engaged in
massive concerted conduct that is designed to prevent all
women from making up their own minds about not only the
issue of abortion in general, but also whether they should
(or will) exercise a right that all women—and only
women—possess.”

Abortion rights activists around the country declared
that the Bray decision would result in open season on fam-
ily-planning clinics. Their fears were borne out when on
March 10, 1993, Dr. David Gunn was shot three times in
the back by Michael Griffin of Rescue America at the Pen-
sacola Women’s Medical Services Clinic. Dr. Gunn later
died in surgery. In response to the murder and to the Bray
decision, Congress passed the Freedom of Access to Clinic
Entrances Act (FACE), which established criminal and civil
penalties for individuals and groups that obstructed or
damaged abortion clinics and interfered with the right to
provide abortion services. The new law did not stop the vio-
lence. In Pensacola, Florida, on July 29, 1994, Paul Hill, an
Operation Rescue antiabortionist and former Presbyterian
minister, shot and killed Dr. John Britton and James Bar-
rett, a volunteer escort, at The Ladies Center. Most
antiabortion protestors insist that their right to harass indi-
viduals entering abortion clinics is protected by the First
Amendment of the U.S. Constitution.

Few protestors are willing to go so far as murder, but
some antiabortionists justified Griffin’s and Hill’s actions on
the grounds that they stopped more babies from being
“murdered.” Most abortion providers were justifiably afraid
for their own lives and for those of their families who had
also been threatened by antiabortionists. Some providers
hired bodyguards and donned bulletproof vests. Others
chose not to continue offering services, leaving some areas
without access to abortion services. Subsequent actions of
the Supreme Court responded to the realities of antiabor-
tion protests rather than to the ideology behind the attacks
and placed limits on antiabortion activities.

For more information: LaPlante, Nona. “Clinic Block-
ades: What Is the Problem? What Is the Harm? What Is
the Solution?” on “Abortion: Medicine, Ethics, and Law.”
Douglas Butler. CD-ROM, 1997; Lindgren, J. Ralph, and
Nadine Taub. The Law of Sex Discrimination. Minneapolis
and St. Paul: West, 1993.

—Elizabeth Purdy



Brennan, William (1906-1997) Supreme Court justice
William Joseph Brennan, Jr., served as a United States
Supreme Court Justice from 1956 until 1990. Brennan was
born April 25, 1906, to a working-class Irish Catholic fam-
ily in Newark, New Jersey. His father was a coal heaver who
became a labor union activist and then went on to serve
three terms as director of public safety and police commis-
sioner in Newark. Brennan graduated from a public high
school and went on to earn an economics degree with honors
from the University of Pennsylvania. He then attended Har-
vard Law School on a scholarship and graduated in the top
10 percent of his class in 1931. He entered private law prac-
tice and became partner in a firm specializing in manage-
ment-side labor law. During World War II, Brennan served
as an army officer and was discharged as a full colonel.
Brennan returned to private law practice after the war
and was appointed to the New Jersey superior court in
1947. He was elevated to the appellate division in 1950 and
then to the New Jersey Supreme Court in 1952.
Republican President Dwight D. Eisenhower
appointed Brennan to the U.S. Supreme Court in 1956 to
succeed Justice Sherman Minton. Over time, Brennan

Justice William Joseph Brennan, Jr. (United States Supreme
Court)
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became known as a liberal judicial activist, prompting
Eisenhower to admit publicly that appointing Brennan to
the Court was one of his worst mistakes ever. Brennan’s con-
stitutional philosophy is best described in his own words:

I approached my responsibility to interpret the Consti-
tution in the only way I could—as a twentieth-century
American concerned about what the Constitution and
the Bill of Rights mean to us in our time. The genius of
the Constitution rests not in any static meaning it may
have had in a world that is dead and gone, but in the
adaptability of its great principles to cope with current
problems and present needs.

Brennan employed an expansive interpretation of the
BiLL oF RiGHTS and the CiviL RicuTs Amendments to
the Constitution. The Constitution was, in his mind, a tool
for advancing civil rights and social justice.

Brennan is one of the most influential and prolific
Supreme Court justices of all time. He wrote 1,360 opin-
ions. Although Brennan became known as the Court’s
“greatest dissenter” in his latter years on the bench, he
authored more majority opinions than dissents.

Brennan served under the liberal Chief Justice Earl
WARREN from 1956 until Warren’s retirement in 1969.
Many of Brennan’s most significant majority opinions were
written during this period. Warren’s retirement began a
long period of conservatism on the Court under Chief Jus-
tices BURGER and REHNQUIST. Brennan’s dissents aver-
aged four per term during the Warren era but increased to
more than 20 per term under Burger and Rehnquist.

Brennan’s landmark majority opinion in BAKER V.
CARR, 369 U.S. 186 (1962), dramatically expanded the vot-
ing rights of people of color throughout the United States.
In Baker, the Court established the Fourteenth Amend-
ment’s EQUAL PROTECTION CLAUSE as a constitutional basis
for challenging the unequal distribution of political repre-
sentation common throughout the South at the time. Baker
opened the door for later lawsuits that established the prin-
ciple of “ONE PERSON, ONE VOTE” and led to the election of
unprecedented numbers of people of color at every level
of government throughout the nation.

Brennan’s opinion for the unanimous Court in NEW
YORK TIMES Co. V. SULLIVAN, 376 U.S. 254 (1964), is per-
haps his most well-known decision. In New York Times,
the Court declared that the First and Fourteenth Amend-
ments limit a state’s power to award damages for libel in
actions brought by public officials against critics of their
official conduct [376 U.S. at 283]. Brennan wrote that
“debate on public issues should be uninhibited, robust, and
wide-open” [376 U.S. at 270]. As a result of New York
Times, honest journalists may report the news without fear
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of lawsuits by public officials. A state may only award libel
damages related to the conduct of public officials if the false
statement was made with “actual malice”—knowledge of
its falsity or reckless disregard of whether it was true or false.

Brennan relied on the equal protection clause to
uphold the use of race as a university admissions criterion
in REGENTS OF THE UNIVERSITY OF CALIFORNIA V. BAKKE,
438 U.S. 265 (1978). A white student who was denied
admission to the U.C. Davis Medical School filed a lawsuit
arguing that the school’s AFFIRMATIVE ACTION admission
policy violated the equal protection clause of the Four-
teenth Amendment. Brennan, writing for a plurality of the
Court, reasoned, “Our Nation was founded on the principle
that ‘all Men are created equal.” Yet candor requires
acknowledgment that the Framers of our Constitution . . .
openly compromised this principle of equality with its
antithesis: slavery.” Brennan continued,

even today officially sanctioned discrimination is not a
thing of the past. Against this background, claims that
law must be “color-blind”. . . must be seen as aspiration
rather than as description of reality. . . . [W]e cannot . . .
let color blindness become myopia which masks the
reality that many “created equal” have been treated
within our lifetimes as inferior both by the law and by
their fellow citizens.

Brennan concluded in Bakke that federal law “does not bar
the preferential treatment of racial minorities as a means of
remedying past societal discrimination to the extent that
such action is consistent with the Fourteenth Amendment.”

One year before retirement, Brennan authored yet
another landmark free speech decision in TEXAS V. JOHN-
SON, 491 U.S. 397 (1989), declaring that the First Amend-
ment protects an individual’s right to burn a flag as a form
of political expression.

Brennan retired from the Supreme Court in 1990, with
more than 1,300 opinions demonstrating his intellectual lead-
ership and commitment to the creation of a just and humane
society. Brennan passed away July 24, 1997, at the age of 91.

For more information: Rosenkranz, E. Joshua, and

Bernard Schwartz, eds. Reason ¢r Passion. New York: The

Brennan Center for Justice at NYU School of Law, 1997.
—Paul S. Ryan

Breyer, Stephen Gerald (1938- ) Supreme Court
Justice

Justice Stephen Gerald Breyer, a Democrat, was appointed

to the United States Supreme Court by President Bill Clin-

ton after a distinguished career as a law professor, govern-

ment lawyer, high-level congressional staff member, and

federal judge. A San Francisco native, Breyer was educated
at Stanford, Oxford, and the Harvard Law School. After law
school, Breyer clerked for Supreme Court Justice Arthur
Goldberg and subsequently returned to Harvard where he
taught courses on antitrust, regulatory, and administrative
law. Breyer served as chief counsel to the Senate Judiciary
Committee and aide to Massachusetts Senator Edward
Kennedy, where he was an architect of the deregulation of
the airline industry. President Jimmy Carter subsequently
tapped Breyer to be a judge of Boston’s First Circuit
COURT OF APPEALS, where he served until his elevation to
the Supreme Court.

President Clinton named Breyer to the Court in the
wake of a series of bitterly partisan and ideologically charged
fights over a number of judicial and executive branch appoint-
ments. Like Justice Ruth Bader GINSBURG, Clinton’s first
appointment to the Court, Justice Breyer was chosen to dif-
fuse these tensions. A leading authority on the economics and
law of regulation, Breyer had said very little about contentious
constitutional issues such as abortion or AFFIRMATIVE
ACTION. His command of economics, and understanding of
(and sympathy for) business won him the goodwill of pro-
business Republicans. The limited opposition to his appoint-
ment that did arise came from the public interest and
consumer movements within the Democratic Party itself.

Justice Breyer is generally considered a judicial mod-
erate. His reasoning is not sweeping and categorical, like
that of the classically liberal justice of the WARREN Court
(1953-69), but measured, fact-specific, and pragmatic.
Reflecting the “legal process” conception of the judicial
role in which he was steeped at Harvard, Breyer believes
that judging is a purposive task in which judges, mindful of
the limits of judicial authority and expertise, collaborate
with the other governmental institutions to formulate ratio-
nal, goal-directed and empirically grounded public policy.

Justice Breyer’s rulings, however, hew to the commit-
ments of modern constitutional liberalism. Breyer has
defended an expansive understanding of federal power
under the commerce clause. He has adopted a flexible,
pragmatic approach to SEPARATION OF POWERS questions,
voting in dissent, for example, to uphold the constitution-
ality of the line-item veto. Breyer supports a “cooperative”
FEDERALISM in which the respective roles of the states and
the national government are perpetually renegotiated in
light of perceptions of the evolving needs of the governing
system. Accordingly, he has voted in favor of the federal
government’s authority to commandeer local sheriffs to con-
duct background checks on gun buyers. He has criticized the
use of the doctrine of SOVEREIGN IMMUNITY to shield state
governments from federally authorized lawsuits. In his gov-
ernment powers decisions, Breyer gives due weight to the
way in which changing contexts alter the constitutional
calculus. For example, in CLINTON V. JONES, 520 U.S. 681
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(1997), Breyer voted to stay a SEXUAL HARASSMENT lawsuit
against a sitting president because of what he saw as new and
highly litigious legal landscape. In campaign finance cases,
similarly, Breyer has attached significant weight to the way in
which alterations in the electoral system have allowed money
to skew the modern electoral process.

With a few notable exceptions, Breyer’s votes on CIVIL
RIGHTS and CIVIL LIBERTIES issues are also quintessentially
liberal. He has supported the right to PrIvaCy, including
expansive understandings of ABORTION RIGHTS, the RIGHT-
TO-DIE, and gay rights. He has voted to affirm the consti-
tutionality of racially gerrymandered electoral districts and
the use of race in university admissions. He has defended
sweeping readings of statutory sexual harassment and DIs-
ABILITY RIGHTS, as well as the equal protection rights of
women. His free speech decisions, while generally liberal,
are distinctively fact-specific and technical in style.

There are some areas in which Justice Breyer has voted
with the Court’s conservatives. He tends to be more defer-
ential to the government in search and seizure cases than
quintessential constitutional liberals. He sometimes evinces
more flexibility in his ESTABLISHMENT CLAUSE decisions
than the Court’s “strict separationist” justices. Moreover,
like many conservatives, Breyer believes in the importance
of “economic” rights.
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The most innovative aspect of Justice Breyer’s jurispru-
dence involves his belief that the Court should devote
greater attention in resolving future cases to the ways in
which other nations and foreign and international courts
have approached similar problems of law, governance, and
public policy. Breyer has even suggested in extrajudicial
speeches that this may involve American judges working to
integrate the U.S. Constitution into the governing docu-
ments of other nations. Breyer’s transnationalism has
already exerted considerable sway over many of the Court’s
other justices and has influenced both the Court’s practices
and its decisions. Over time, it may very well help define a
new form of constitutional liberalism for the 21st century.

For more information: Kersch, Ken I. “The Synthetic
Progressivism of Stephen G. Breyer.” In Rehnquist Justice:
Understanding the Court Dynamic, edited by Earl M.
Maltz. Lawrence: University Press of Kansas, 2003.

—XKen I. Kersch

brief

Parties to a lawsuit usually submit their arguments to the
Supreme Court in the form of a legal brief. Briefs are
written summaries of lower court proceedings and the
factual and legal basis of a litigant’s case and position. The
brief must also state the question of law posed to the
Court. Aside from the individual litigants to a case, other
interested parties, referred to as amicus curiae, may peti-
tion the Court for permission to submit a brief as well.

The specific requirements of the brief and the proper
form of the document are governed by Supreme Court
Rule 24. There are rigid requirements for citations, spac-
ing, paper color, number of copies, date, time, and man-
ner of filing, to which a party to a case before the
Supreme Court must adhere religiously. Failure to meet
the formal requirements of a brief can result in the docu-
ment being rejected by the Court. In cases involving an
indigent litigant, however, the Supreme Court may allow
a party to submit a brief in forma pauperis, which means
that, because the individual is poor or otherwise unable to
have the benefit of an attorney or legal assistance, the
brief may be submitted without conforming to the offi-
cial requirements.

The brief is a very important document because it is
the key to whether the Court agrees to hear a litigant’s case
and can often form the basis of the Court’s decision. Thou-
sands of briefs are submitted to the Supreme Court each
year, and the justices’ law clerks are charged with the duty
of reviewing and summarizing the briefs for them. When
the Court accepts a case for review, the justices rely heav-
ily on the briefs to understand the legal arguments and fac-
tual bases for each party’s claims.
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As mentioned above, individuals or groups holding a
special interest in a case may obtain permission to submit
an amicus curiae brief to the Court. These briefs support
one side or another in a case and often provide insight into
the broader implications of the case before the Court. They
allow the Court to learn how its holding may affect the issue
at hand with respect to various special interest groups and
often supply valuable information not available through the
litigants’ briefs. Certain groups serve as repeat players
before the Court (the U.S. solicitor general, for example)
and therefore have better credibility in their briefs and bet-
ter chances of influencing the Court.

Briefs submitted to the Supreme Court are public
records. With the advent of modern technology, briefs for
recent and current cases have become readily available
through the Supreme Court’s Web site. However, briefs
for older cases are not, though they may be obtained
through the clerk at the Court. Additionally, lawyers and
researchers can use any one of a number of private ser-
vices that will go to the Court and copy the briefs for a fee.

For more information: Baum, Lawrence. The Supreme
Court. Washington, D.C.: CQ Press, 1998; Perry, H. W, Jr.
Deciding to Decide. Cambridge, Mass.: Harvard Univer-
sity Press, 1991.

—Tom Clark

Brown v. Board of Education of Topeka, 347 U.S.

483 (1954)
In 1954 the United States Supreme Court agreed to hear a
set of five school discrimination cases that came to be
known collectively as Brown v. Board of Education of
Topeka. In this landmark case, the Supreme Court over-
turned the “separate but equal” doctrine that had prevailed
in the United States for almost a hundred years on the
grounds that “separate but equal” violated the Fourteenth
Amendment’s guarantee of equal protection of the law. The
concept of “separate but equal” meant that as long as states
provided relatively “equal” access to public facilities, they
could be completely “separate” in practice. In reality, this
meant that throughout segregated states, blacks and whites
attended separate schools, sat in separate sections on pub-
lic transportation, drank from separate water fountains, sat
in separate waiting rooms in doctor’s offices, and so on.
When only a single facility was available, “whites only”
requirements were often established. Owners and man-
agers of restaurants, hotels, apartment buildings, and other
privately owned facilities were given the right to deny ser-
vices to blacks. Because of this discrimination, “equality”
for blacks in segregated states was a myth.

In theory, discrimination on the basis of race had been
illegal since the CiviL RicuTs Amendments passed by

Congress in the aftermath of the Civil War. The Thirteenth
Amendment of 1865 abolished slavery; the Fourteenth
Amendment of 1868 provided for civil rights for former
slaves; and the Fifteenth Amendment of 1870 granted suf-
frage rights to black males. After Reconstruction ended
with the compromise election of Rutherford B. Hayes in
1876, the “separate but equal” doctrine provided for legal
discrimination in the former slave states. The Supreme
Court upheld the “separate but equal doctrine” in PLESSY
V. FERGUSON, 163 U.S. 537, in 1896. In public schools, this
meant that black children were channeled into separate
schools that were often ill equipped with teachers who may
have been inadequately trained, and where school trans-
portation was usually limited to white students.

Four of the five cases included under the Brown
umbrella included Brown v. Board of Education from
Kansas; Briggs v. Elliott from South Carolina; Davis v.
Prince Edward County from Virginia; and Gephardt v. Bel-
don from Delaware. The Court contended that in all four
states segregated schools violated the EQUAL PROTECTION
CLAUSE of the Fourteenth Amendment. In the fifth case,
BOLLING V. SHARPE, 347 U.S. 497, the Court decided that
Washington, D.C.,’s failure to admit black children to all-
white schools was a denial of the due process clause of the
Fifth Amendment because the equal protection clause of
the Fourteenth Amendment applied only to states. Four of
the five cases had been appealed to three-judge panels that
determined that the “separate but equal” doctrine of Plessy
applied as long as the separate schools were “substantially
equal.” In the fifth case, the Delaware court found that the
black schools were not “substantially equal.” The plaintiffs
in all five cases contended that the black schools were not
equal and could not be made equal. In an unprecedented
move, the Supreme Court allowed psychological evidence
to be introduced that illustrated the devastating results of
school segregation on black children.

The Court first agreed to hear arguments on the school
segregation cases in 1952, but a divided Court was unpre-
pared at that time to render a decision that was destined to
result in sweeping legal, political, and social changes
throughout the country. By 1954, when the Brown case was
reargued, former governor of California Earl WARREN had
accepted the position of CHIEF JUSTICE of the Supreme
Court, and Warren believed the Court could be the instru-
ment that brought about substantial legal and societal
reforms. In a unanimous decision, the Supreme Court
unequivocally rejected Plessy: “We conclude that in the
field of private education the doctrine of ‘separate but
equal has no place. Separate education facilities are inher-
ently unequal.”

In the following year, Brown II, 349 U.S. 294 (1955),
was concerned with how to implement the changes brought
about by Brown I. Attorney Thurgood MARSHALL asked



the court to order immediate desegregation of the public
schools. While the Court failed to do this, they did call for
“all deliberate speed” in ending “separate but equal” in
public education, providing for oversight of local school
boards who directed the move toward compliance. The
Court recognized that implementing the Brown decision
required the cooperation of reluctant states that were ded-
icated to the concept of white supremacy.

Although the Brown decision was generally praised
outside the South, much criticism was leveled at the Court
from both supporters and opponents of the decision. Sup-
porters argued that the Court should have provided a
method of enforcement in 1954 that would have speeded
up the process of desegregation and circumvented the bit-
ter rebellion and open defiance that took place over the
next two decades in many parts of the country and particu-
larly in the South. Opponents of Brown contended that
states and not the federal government were in control of
public education and that states were within their legal
rights to continue segregation of the schools. The decision
in Brown was a compromise among the nine justices who
fully understood the implications of the decision. Over the
next two decades, sweeping reforms at the federal level,
which included the passage of the CiviL RicHTS ACT of
1964 and the VoTING RIGHTS ACT of 1965, ended most
legal forms of segregation in the United States.

For more information: Grossman, Joel B., and Richard
S. Wells. Constitutional Law and Judicial Policymaking.
New York and London: Longman, 1988; Williams, Juan.
Eyes on the Prize: America’s Civil Rights Years, 1951-1965.
New York: Penguin, 1987.

—Elizabeth Purdy

Buchanan v. Warley, 245 U.S. 60 (1917)
In Buchanan v. Warley, the Supreme Court struck down
the use of ZONING for racial purposes.

During the time between the 1875 CrviL Ricuts bill
and the 1964 Civil Rights bill, no meaningful civil rights
legislation passed Congress. Enforcement of the rights
found in the Fourteenth and Fifteenth Amendments was
left to the federal courts, which found themselves inun-
dated with a challenges to the segregation laws of the
southern states. During the first two decades of the 20th
century, the U.S. Supreme Court issued several decisions
striking down laws that discriminated on the basis of race.
One of those laws, dealing with forced segregation of
neighborhoods, was Buchanan v. Warley (1917). The
Court’s decision in Warley struck a blow at laws that forced
people to sell their property only to people of the same race.

The Buchanan case involved a challenge to a
Louisville, Kentucky, ordinance forbidding blacks from
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buying houses in a white majority neighborhood. White
residences of those neighborhoods were also prohibited
from selling their property to those of a different race. It
also prohibited the gathering of people of one race in a
neighborhood that was occupied by members of the other
race. All of this was done, according to the ordinance, to
preserve peace and good order in the city of Louisville. The
Democrat-controlled city council passed this draconian law
to extend segregation from public facilities such as water
fountains and bathrooms to include private residences.

The head of the local NAACP chapter challenged the
law as a violation of the Fourteenth Amendment’s due pro-
cess clause. That clause forbids states from taking its citi-
zens life, liberty, or property without due process of law.
The NAACP also claimed the law violated the EQUAL PRO-
TECTION CLAUSE, arguing the clause forbade states from
discriminating on the basis of race. The Supreme Court
agreed with the arguments but chose the due process
clause to decide the case.

Justice William Day wrote for a unanimous Court in
striking down the law. Day ruled that the Louisville ordinance
violated Warley’s rights to buy, sell, and own property, all of
which was protected under the due process clause. According
to Day, the state could not force people to sell their property
to others based on race and could not forbid the sale of prop-
erty based on the race of the seller or the buyer.

During this period in its history, the Court tended to
protect property rights more than other individual rights. By
framing the case in terms of Warley’s right to buy, sell, and
own property, the NAACP had hit a nerve with the justices.
Yet while Warley did prevent the type of laws banning resi-
dential segregation, southern governments responded with
the use of restrictive covenants within the deed of a prop-
erty. Such covenants prohibited the sale of property to cer-
tain races. The enforcement of these covenants would not
be struck down by the Court until the 1950s.

For more information: Bickel, Alexander, and Benno
Schmidt. The Judiciary and Responsible Government. New
York: Macmillan, 1985; Meyer, Stephen. Segregation and
Racial Conflicts in American Neighborhoods. Lanham,
Md.: Rowman and Littlefield, 2000.

—Douglas Clouatre

Buck v. Bell, 274 U.S. 200 (1927)
The Supreme Court ruled that Carrie Buck’s Fourteenth
Amendment right to equal protection was not violated
when she was forced to undergo involuntary sterilization at
the Virginia Colony for Epileptics and Feeble Minded.
Buck was an institutionalized 18-year-old “feeble-
minded” woman, described as the daughter of a feeble-
minded mother, and the mother of an “illegitimate
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feebleminded child.” The state of Virginia argued that its
interest in preventing Carrie Buck from giving birth to addi-
tional, presumably defective, children took precedence over
her personal liberty to make decisions about reproduction.
Justice Oliver Wendell HOLMES wrote the opinion for the
Court in which he considered several points. Procedurally,
the sterilization operation could not be challenged. The
superintendent of the state facility had followed the rules for
deciding to perform the surgery and had seen that it was
done safely. The Court apparently agreed with the assump-
tions that were used to justify the procedure—that heredity
played an important part in transmitting “insanity, imbecil-
ity, etc.” They believed that Carrie Buck was likely to pro-
duce more “socially inadequate offspring,” thus causing a
concern for society as these potential children created a
potential menace. The justices feared that society would
become “swamped with incompetents.” Essentially the
Court claimed that the state was furthering its interest in
preventing crime and in limiting the number of people who
would become a drain on the public funds. “Three genera-
tions of imbeciles are enough,” Holmes wrote.

Finally, the Court dismissed Buck’s argument that she
was denied equal protection because similarly situated
“feebleminded” persons outside the institution were not
subjected to forced sterilization. They held that after the
operation, someone like Buck could be released. That
would “open the asylum to others” and “the equality aimed
at will be more nearly reached.” In other words, steriliza-
tion would make some inmates eligible for release, letting
others into the institution to be sterilized.

In 1927, when Buck v. Bell was decided, it reflected
the widely held view that “feebleminded” girls were more
likely than those with average intelligence to be sexually
active and that they would transmit this promiscuity, with
its potential for social disruption, to future generations. The
Court expressed a somewhat modified view toward com-
pulsory sterilization in SKINNER V. STATE OF OKLAHOMA EX
REL. WILLIAMSON, 316 U.S. 535 (1942). Here they found
that the Fourteenth Amendment’s guarantee of equal pro-
tection was violated when “habitual criminals” who had
committed certain felonies, such as robbery, could be ster-
ilized by the state, while those who committed white collar
crimes were not eligible for the procedure. In the opinion,
the Court referred to the right to have offspring as “funda-
mental to the very existence and survival of the race.”

Although the laws authorizing states to control the
reproductive capabilities of those deemed “defective” his-
torically applied to both males and females, they have been
most commonly invoked against poor women and members
of minority groups.

For more information: Atwell, Mary Welek. Equal Pro-
tection of the Law? Gender and Justice in the United States.

New York: Peter Lang, 2002; Gordon, Linda. Woman’s
Body, Woman’s Right: A Social History of Birth Control in
America. New York: Penguin, 1977.

—Mary Welek Atwell

Burger, Warren Earl (1907-1995) chief justice of the

United States
For more than 17 years on the U.S. Supreme Court (June
23, 1969, to September 26, 1986) Warren Earl Burger
served the longest term as CHIEF JUSTICE in the 20th cen-
tury, with highest praise for his unmatched achievements in
judicial administration.

Warren Earl Burger was born September 17, 1907, in
St. Paul, Minnesota, and was pleased to share his birthday
with the Constitution. He was the fourth of seven children
born to Charles Joseph and Katharine (Schnittger) Burger.
His father worked as a railroad cargo inspector and sales-
man. His father’s father, Joseph Burger, was a Swiss immi-
grant who joined the Union Army at age 14 and was a Civil
War hero. His mother’s parents were German and Austrian
immigrants. Burger described his mother as one who ran
an “old-fashioned German house” instilling “common
sense” in her children. Burger always loved the U.S. Con-
stitution and wanted to be a lawyer, even as a young boy.
Suffering from polio at age eight, he was kept home from
school for a year and his teacher brought him many biogra-
phies of great judges and lawyers.

In high school Burger was president of the student
council, editor of the school paper, and a letterman in
hockey, football, track, and swimming. Awarded a scholar-
ship from Princeton, he turned it down to stay at home and
help support his family. Attending night school at the Uni-
versity of Minnesota from 1925 to 1927, he was president of
the student council where he met his future wife, Elvera
Stromberg. He attended night classes at the St. Paul Col-
lege of Law, now the William Mitchell College of Law, and
graduated with his LL.B. magna cum laude in 1931. He
sold life insurance while attending evening classes in col-
lege and law school. Burger married Elvera Stromberg in
1933, and they had two children, Wade and Margaret, and
grandchildren.

Burger won a legal job in the depression year of 1931,
made partner in 1935, and taught law at his alma mater.
He built his law practice with civic work and met Harold E.
Stassen. Burger organized the Minnesota Young Republi-
cans in 1934 and Stassen’s successful campaign for gover-
nor in 1938. Although rejected from World War II military
duty due to spinal injury, he served on Minnesota’s Emer-
gency War Labor Board from 1942 to 1947.

In 1948 Burger went to the Republican (GOP) National
Convention, where he met Richard M. Nixon and the two
were “great Stassen men.” At the 1952 GOP convention,



when Dwight D. Eisenhower emerged as a leading presi-
dential hopeful, Burger was the key figure in a floor deci-
sion shifting Stassen support to ensure Eisenhower’s
nomination on the first ballot. Eisenhower was favorably
impressed and, in 1953, Burger was appointed U.S. assis-
tant attorney general.

On June 21, 1955, Eisenhower nominated Burger to a
judgeship on the D.C. Circuit COURT OF APPEALS. His
confirmation was stalled when discrimination charges were
made, without basis, by employees that Burger had fired
for incompetence. Burger was finally sworn in on April 13,
1956. Burger developed an early interest in court adminis-
tration and was actively involved with the American Bar
Association (ABA) to promote an effective judiciary. Fur-
ther, his critique of Supreme Court decisions on insanity
and self-incrimination gained him national attention.

On May 21, 1969, Burger was nominated as chief jus-
tice by President Nixon. Burger was to be the “law and
order” appointee Nixon had campaigned for. He was con-
firmed by a Senate vote of 74 to 3 on June 9, 1969, with
endorsements by 50 past presidents of the ABA and other
bar groups. Chief Justice Earl WARREN swore in his suc-
cessor, Warren Earl Burger, on June 23, 1969.

Burger served 17 terms as chief justice, a tenure as
chief justice exceeded by John MARSHALL, Roger TANEY,
and Melville FULLER. On June 17, 1986, Reagan
announced Burger’s resignation and his nomination of
William REHNQUIST to succeed Burger, with Antonin
SCALIA to replace Rehnquist. On September 26, 1986, at
age 78, Burger moved most of his personal belongings from
the SUPREME COURT BUILDING and undertook his role as
Chairman of the Commission on the Bicentennial of the
United States Constitution.

Judicial Administration
Even Burgers critics admit that he accomplished more in
the area of judicial administration than anyone in American
legal history. Burger insisted he was Chief Justice of the
United States, not simply Chief Justice of the Supreme
Court. He had more than 64 proscribed duties, including
presiding over the Federal Judicial Center, Judicial Con-
ference of the United States, Smithsonian Institution,
National Gallery of Art, and so forth. But his greatest
accomplishment was his innovation of improvements in
judicial operations. While we cannot list all his many
achievements, Burger contributed to judicial administra-
tion in at least six major areas. First, Burger added new
administrative support to the Court with an administrative
assistant to the chief justice, judicial fellows, public rela-
tions professionals, librarians, clerks, and vast improve-
ments to the law library and technology of the Court.
Second, he continued his efforts with the ABA in judicial
education programs with the National Judicial College and
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so forth. Third, he developed the Federal Judicial Center,
National Center for State Courts, and promoted related
organizations to gather data on courts, research judicial
reforms, and train and inform the judiciary. Fourth, Burger
convened lectures and colloquia, such as the Seminar on
the Administration of Justice, to bring together key decision
makers to discuss judicial administration. Fifth, Burger
urged training in actual legal skills and litigation practice in
law schools, continuing education for lawyers, and pro-
grams such as the American Inns of Court. And finally,
Burger is considered the father of alternative dispute reso-
lution (ADR) and court mediation, arbitration, and other
alternatives to litigation.

As the Court’s judicial administrator, Burger’s opinion
in United States v. Nixon, 418 U.S. 683 (1974), turned away
a potential public attack against the Court when Burger
decided against his appointing president. Yet Burger
believed the greatest threat to the Court was its case
DOCKET overload, which had climbed from 4,202 cases and
88 signed opinions in the 1969 term to more than 5,158
cases and 161 signed opinions in the 1985 term. Burger was
successful in lobbying Congress to limit the Court’s manda-
tory jurisdiction docket, narrow federal three-judge court
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jurisdiction, place sanctions against attorneys for abuse of
process, and create a special Court of Appeals for the Fed-
eral Circuit for expertise in patent, copyright, trademark,
and so forth. He was not successful in such reform propos-
als as an Intercircuit Tribunal to take a burden off the
Supreme Court for resolving conflicts between the federal
circuits. Burger wanted a central federal judicial adminis-
trator like the lord chancellor of England, which never
came to fruition.

Jurisprudence

Burger proved to be difficult to categorize as a jurist. He
was supposed to have been “Nixon’s man” and lead the
Court in a conservative revolution. Instead he rejected
Nixon’s arguments for EXECUTIVE PRIVILEGE, limited con-
gressional oversight of the bureaucracy, joined to establish
ABORTION RIGHTS, upheld school busing, and defended
freedom for religious minorities. The most perceptive anal-
yses conclude that Burger was neither conservative or lib-
eral but was pragmatic and concerned with street-level
implementation and administrative aspects of decisions. He
was more concerned with efficiency and democratic
accountability than in preserving tradition or some other
conservative impulse.

As Chief Justice, Burger wrote 265 opinions of the
Court, averaging 15.6 per year, in addition to separate con-
curring and dissenting opinions. Although this was a high
output, most have not endured as landmark decisions. This
was because he was distracted by judicial administration
matters, and he tended to assign the landmark decisions to
others on the Court; he believed in a limited role of the
judiciary in resolving public controversies. However,
Burger’s lifelong love for the Constitution is marked by
three landmark decisions recited in most constitutional law
textbooks. In United States v. Nixon, 418 U.S. 683 (1974),
a unanimous Court ruled against President Nixon and
ordered him to comply with subpoenas of the special pros-
ecutor investigating the Watergate Hotel burglary and
other crimes. Burger rejected Nixon’s argument of execu-
tive privilege to keep confidential the tape recordings of
White House discussions. SEPARATION OF POWERS was
preserved by the Court by affirming the special prosecu-
tor’s power of subpoena over the president, and also in this
“declaration of independence” of the Court by Burger and
three other justices appointed by Nixon.

In Immigration and Naturalization Service v. Chada,
462 U.S. 919 (1983), Burger preserved separation of pow-
ers between Congress and the federal bureaucracy by strik-
ing down the legislative veto. Although used by Congress in
more than 200 statutes since the 1930s, Burger reasoned
that separation of powers did not allow Congress to take
back agency decisions in this piecemeal fashion. BOWSHER

V. SYNAR, 478 U.S. 714 (1986), was Burger’s last opinion of
the Court. The Gramm-Rudman-Hollings Act of 1985 had
created the office of comptroller general to identify spend-
ing reductions as mandated by the statute and balance the
federal budget, an executive function. However, the
comptroller general was removable from office by
Congress. Burger concluded this crossover of function and
removal powers was unconstitutional.

Burger defended the freedom of religious minorities in
WISCONSIN V. YODER, 406 U.S. 205 (1972), refusing to
require Amish parents to send their children to public high
schools. His definition of obscenity in Miller v. California,
413 U.S. 15 (1973), endures today and allows for local “con-
temporary community standards,” rather than national def-
initions of obscenity. Other landmark decisions by Burger
are not as popularly known to the general public, but con-
cern more technical court procedures, such as jurisdiction,
and are in keeping with his intense interests in judicial
administration.

Burger gathered many critics in his long tenure as chief
justice. Scholars such as Vincent Blasi, in The Burger
Court: The Counter-Revolution That Wasn’t, described him
as a man of limited capacity with no discernable coherent
philosophy. Burger’s working-class background, night
school legal education, and pragmatic philosophy have all
been subject to intense personal attack. Bob Woodward
and Scott Armstrong in The Brethren: Inside the Supreme
Court present a dismal portrait of Burger’s leadership on
the Court, alleging that even the old friendship between
BrAackmMUN and Burger went sour. Justices Marshall,
STEVENS, STEWART, and Blackmun publicly aired their
complaints about the Court’s conflicts with bitter personal
criticisms of Burger.

Yet Justice BRENNAN credited Burger with “boundless
considerateness and compassion for the personal and fam-
ily problems of every member of the Court” that kept rela-
tions cordial between justices of sharply divided
philosophies. Justice POWELL also claimed that good rela-
tions and comradeship existed between justices. For exam-
ple, Justices DoucLas and Rehnquist, of opposing
ideologies, were the best of friends and their families vaca-
tioned together. And Justice Blackmun claimed to remain
Burger’s best friend to the end.

Before resigning from the Court, Burger had been
appointed the chairman of the Commission on the Bicen-
tennial of the Constitution of the United States by Presi-
dent Ronald Reagan in 1985. After resigning as chief
justice, he regularly worked double shifts on the commis-
sion through to the bicentennial of the ratification of the
BiLL oF Ricurs in 1991. Burger took special delight that
the 200th birthday of the Constitution on September 17,
1987, was also his 80th birthday. He continued his work and



wrote a book about the greatest decisions of the Court, It Is
So Ordered: A Constitution Unfolds. After the 1994 death of
his wife Elvera, Burger’s health declined and he died of con-
gestive heart failure on June 25, 1995. He was laid in state in
the Great Hall of the Supreme Court, memorialized at the
National Presbyterian Church, and buried next to Elvera at
Arlington National Cemetery near other justices.

For more information: Halpern, Steven, and Charles
Lamb, eds. The Burger Court: Political and Judicial Pro-
files. Urbana: University of Illinois Press, 1991.

—Bradley Stewart Chilton

Burson v. Freeman, 504 U.S. 191 (1992)

Burson v. Freeman was a Supreme Court decision that
upheld a Tennessee statute prohibiting the solicitation of
votes and distribution of campaign literature within 100
feet of the entrance to a polling place. The question in the
case was whether this provision violated the First and Four-
teenth Amendments to the United States Constitution. The
First Amendment guarantees the freedoms of speech,
RELIGION, press, peaceful assembly, and governmental
petitions, while the Fourteenth Amendment makes part of
the BiLL OF RIGHTS applicable to the states and guarantees
due process and equal protection.

Tennessee has set up a “campaign—free zone” statute in
its election code. This code stated that the display of cam-
paign posters, signs, or other campaign materials, distribu-
tion of campaign materials, and solicitation of votes for or
against any person or political party or position on a ques-
tion are prohibited within 100 feet of the entrance and
within the building where the polling place is located. Mary
Rebecca Freeman was a candidate for office in Tennessee,
had managed local campaigns, and worked actively in
statewide elections. She claimed that the statutes limited
her ability to communicate with voters and brought a chal-
lenge in Davidson County court. This court ruled that the
statutes did not violate either the United States or Ten-
nessee Constitutions and dismissed her lawsuit. The Ten-
nessee Supreme Court reversed, finding that the state had
shown a compelling interest in banning solicitation and dis-
tribution of campaign materials within the polling place
itself but had not shown a compelling interest in regulating
the premises around the polling place.

On APPEAL the United States Supreme Court over-
turned the Tennessee Supreme Court. Writing for the
majority, Justice BLACKMUN concluded that while the Ten-
nessee statute was not a content-neutral time, place, or
manner restriction, it violated neither the First nor the
Fourteenth Amendment. Whether individuals may exer-
cise their free speech rights near polling places depends
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entirely on whether their speech is related to a political
campaign. The statute does not reach other categories of
speech, such as commercial solicitation, distribution, and
display. Therefore, to survive STRICT SCRUTINY a state must
do more than assert a COMPELLING STATE INTEREST—it
must demonstrate that its law is necessary to serve the
asserted interest. While laws rarely survive such scrutiny,
this one does. An examination of election reform efforts
demonstrates the need for restricted areas in and around
polling places. The United States has experienced such a
large and varied kind of voter intimidation, election fraud,
and disenfranchisement that it is very important to keep the
places near where the people will vote safe from these
kinds of problems so that no voter is so intimidated as to
deny them the right to vote for candidates of their choice.
Blackmun added that while 100 feet may seem arbitrary,
the state statute does not have to designate the perfect dis-
tance, just be consistent and reasonable.

Justices SOUTER, STEVENS, and O’CONNOR dissented.
Justice THoMmAs did not participate.

For more information: Legal Information Institute:
Supreme Court Collection. “Charles W. Burson, Attorney
General and Reporter for Tennessee, Petitioner v. Mary
Rebecca Freeman.” Cornell Law School. Available online.
URL: http://supct.law.cornell.edu/supct/html/90-1056.ZO.
html. Downloaded May 11, 2004.

—Amy Oliver

Burton, Harold (1888-1964) Supreme Court justice
Harold Burton, the only Republican appointed to the
Supreme Court between 1933 and 1953, was born and
raised in Boston, Massachusetts, where his father served as
dean of faculty at the Massachusetts Institute of Technol-
ogy. Graduating summa cum laude from Bowdoin College
in 1909, Burton went on to receive a law degree from Har-
vard Law School in 1912 before moving to Cleveland,
where he would establish a successful law practice. In 1917
Burton enlisted in the U.S. Army and served in France and
Belgium during World War I, where he would rise to the
rank of captain and receive the Purple Heart.

Returning to Cleveland after the war, Burton resumed
his corporate law practice and taught law at Western
Reserve University Law School from 1923 to 1925. He was
unsuccessful in his attempts to secure an appointment to
the U.S. District Court for the Northern District of Ohio
but was elected to the Ohio legislature in 1929 as a Repub-
lican. He also served as chief legal counsel for the City of
Cleveland from 1929 to 1932, and in 1935 he was elected to
the first of three two-year terms as mayor of Cleveland. In
1940 Burton was elected as a Republican to represent Ohio
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in the U.S. Senate, where he developed a reputation as a
moderate and was an early advocate of U.S. participation in
what would become the United Nations.

Soon after taking office on the death of President Roo-
sevelt in 1945, President Harry S Truman had his first
opportunity for a Supreme Court appointment with the
retirement of Justice Owen J. Roberts. Faced with consid-
erable pressure to appoint a Republican to the seat, Tru-
man turned to Burton, his former Senate colleague, in part
because Ohio’s Democratic governor would then be able to
appoint a Democrat to Burton’s Senate seat. The Senate
unanimously approved Truman’s nomination of Burton just
24 hours after the nomination was submitted.

During his 13 years on the Supreme Court, Burton
developed a reputation as a hard-working and principled
jurist, often working 80- or 90-hour weeks and eating lunch
at his desk. He generally took moderate positions on the
legal issues that came before the Court, and he was an early
advocate of extending constitutional protections to African
Americans in segregation cases, voting to declare the doc-
trine of “separate but equal” unconstitutional in 1954’
BROWN V. BOARD OF EDUCATION and to strike down
racially restrictive housing covenants in 1948’s SHELLEY V.
KRAEMER. On issues of CIVIL LIBERTIES, however, Burton
was more willing to favor governmental efforts to limit
potentially subversive speech over individual First Amend-
ment claims, as in 1951’s DENNIS V. UNITED STATES, in
which the court upheld the conviction of 11 top members
of the Communist Party.

Diagnosed with Parkinson’s disease in 1957, Burton
stepped down from the court in 1958 but continued to
serve on the D.C. Circuit COURT OF APPEALS until his
death in 1964.

For more information: Berry, Mary Frances. Stability,
Security, and Continuity: Mr. Justice Burton and Decision-
Making in the Supreme Court, 1945-1958. Westport,
Conn.: Greenwood Press, 1978.

—William D. Baker

Bush v. Gore, 531 U.S. 98 (2000)
In Bush v. Gore, the United States Supreme Court ended
the presidential election controversy by issuing an unsigned
per curiam opinion on December 12, 2000, ordering an
end to ballot recounts in the state of Florida. The end result
was the awarding of the presidency to George W. Bush. In
doing so, the Court held that the recount had to be halted
because it could not be conducted in compliance with the
requirements of equal protection and due process. Four
justices dissented.

The case arose because of the closeness of the elec-
tion totals in Florida. The initial count by the Florida Divi-

sion of Elections reported that Governor Bush had
defeated Albert Gore by a margin of 1,784, or less than
one-half of 1 percent of the votes cast. As a result, Gore
sought manual recounts in Volusia, Palm Beach, Broward,
and Miami-Dade Counties, pursuant to Florida’s election
protest provisions.

Because of the narrow margin, 11 different and signif-
icant court challenges were filed, not only by the candidates
but by voters and interested parties. The cases alleged an
assortment of illegalities, including claims about the valid-
ity of the butterfly ballot in Palm Beach County, Fladell v.
Palm Beach County Canvassing Board, 772 So. 2d 1240
(2000), and the standard for manual ballot counting,
Florida Democratic Party v. Palm Beach County Canvass-
ing Board, No. 0011078AH (15th Circuit of Florida,
November 4, 2000).

Though there were multiple legal strategies, support-
ers of Gore were unable to get a court to order a new vote
because of the allegedly confusing and illegal butterfly bal-
lot, or to have a decisive number of Republican ballots
rejected because of irregularities. [Taylor v. Martin County
Canvassing Board, 773 So.2d 517 (2000); Harris v. Florida
Elections Canvassing Commission, 235 F.3d 578 (11th Cir.
2000), respectively.] However, the Florida Supreme Court
in Gore v. Harris, 772 So.2d 524 (2000), ruled that the
appropriate remedy was to have a manual recount of all
possibly missed legal votes, or “under votes,” based on the
Florida contest statute. [Florida Statutes § 102.168 (2000).]

The recount was stopped a day later when, by a 5-4
vote, the U.S. Supreme Court issued an emergency injunc-
tion halting the recount because the recount might
irreparably harm George W. Bush. Four justices dissented
from the order, arguing that counting every legal ballot can-
not constitute irreparable harm. Subsequently, in a 13-page
unsigned opinion, the same majority ruled that the recount
would be stopped permanently because it violated the
EQUAL PROTECTION CLAUSE of the Fourteenth Amend-
ment to the U.S. Constitution, since the manual recount
standard was viewed as inconsistent and arbitrary.

Though the ruling ended the election controversy, it
left a number of questions. It was not clear why the
Supreme Court was concerned about unequal treatment
of the ballots during the recount, but not during the origi-
nal count where various counties used different ballot-
counting procedures. Dissenting from the opinion, Justice
SOUTER argued that even with equal protection concerns,
the Court simply could have remanded the case back to the
Florida Supreme Court with instructions to use a clear
standard for the recount.

The case raises difficult questions about the role of the
courts in elections and whether judicial decisions are as
political and partisan as any other. The justices denied that
politics played a role. Even justices who authored forceful



dissents in Bush v. Gore claimed that neither ideology nor
politics drives the Court. Though there are criticisms of the
various courts from both sides throughout the convoluted
legal process, the record is not as stark. Though the Florida
Supreme Court took the brunt of the criticism from con-
servatives for allegedly favoring Gore, Florida’s highest
court actually ruled for George W. Bush three times out of
five. Ultimately, whether the decisions are seen as political
or based on objective legal principles depends entirely on
one’s point of view.

Bush v. Gore is unique in American history in decid-
ing a presidential election and is the only U.S. Supreme
Court case with the names of the presidential candidates
in the title. The opinion also is distinguished by the Court’s
very unusual holding that the opinion should not be used as
PRECEDENT or authority in the future. Despite the Court’s
desire to limit the implications of the decision, Bush v.
Gore may have some unintended consequences, including
an increased involvement of the courts in monitoring and
policing election disputes as well as a less favorable view of
judges or justices as objective players in the political sys-
tem. Regardless, the case will generate discussion and argu-
ment within the legal community and the nation for many
years to come.
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For more information: Ackerman, Bruce, ed. Bush v.
Gore: The Question of Legitimacy. New Haven, Conn.: Yale
University Press, 2002; Bugliosi, Vincent. The Betrayal of
America: How the Supreme Court Undermined the Con-
stitution and Chose Our President. New York: Thunder’s
Mouth Press/Nation Books, 2001; Dershowitz, Alan M.
Supreme Injustice: How the High Court Hijacked Election
2000. New York: Oxford University Press, 2001; Gillman,
Howard. The Votes That Counted: How the Court Decided
the 2000 Presidential Election. Chicago: University of
Chicago Press, 2001; Greene, Abner. Understanding The
2000 Election: A Guide to the Legal Battles that Decided
the Presidency. New York: New York University Press,
2001; Posner, Richard A. Breaking the Deadlock: The 2000
Election, the Constitution, and the Courts. Princeton, N.J.:
Princeton University Press, 2001; Rakove, Jack, ed. The
Unfinished Election of 2000. New York: Basic Books, 2001;
Sunstein, Cass R., and Richard A. Epstein, eds. The Vote:
Bush, Gore, and the Supreme Court. Chicago: University of
Chicago Press, 2001.

—Kevin M. Wagner



Calder v. Bull, 3 U.S. 386 (1798)

The major reason why Calder v. Bull has such a prominent
place within history is because it represents the first deci-
sion of the Supreme Court of the United States to regulate
the power of the government in terms of the Constitution.

The point of contention came on Article 1, Section 10
of the Constitution, specifically the references to EX POST
FACTO LAWS. The Constitution contains wording to the
effect that Congress shall not pass any “ex post facto Law,
or Law impairing the Obligation of Contracts.” By this it
was understood to mean that any new law that penalizes or
criminalizes someone for a behavior, or that makes some
behavior or action illegal, that was legal at the time of per-
forming the behavior or act. In essence, one cannot go back
and make actions illegal now that were done before the
law was established. The time period of this case was only
eight years after the ratification of the BILL OF RIGHTS to
the Constitution. Most states were just getting the rewrit-
ing of their state constitutions affirmed.

In Calder v. Bull, a couple, Mr. and Mrs. Caleb Bull,
were denied an inheritance from a Mr. Norman Morrison
by a mid-level Connecticut court. The Connecticut state
supreme court was not in working order because the state
had not accepted a new state constitution. Therefore, the
legislature was acting as the high court for the state and had
been for some time.

The underlying facts of the case were that the Bulls
appealed the decision more than a year and a half after the
decision. In the interim, the state had passed a law making
any appeals that came after 18 months to be without merit
and thus had no grounds for bringing the APPEAL to the
emerging court system. The legislature was persuaded to
change their focus and allow for the Bulls to bring their
case to the legislature for hearing. Mr. Calder had inherited
the money initially, and it was he that took the case to the
Supreme Court.

As mentioned earlier, the point in contention was
whether the Connecticut legislation was a direct or indirect
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violation of the ex post facto exclusion in the U.S. Constitu-
tion. In a 4-0 decision, with two justices abstaining, the court
determined that the Connecticut legislation was not in fact
an ex post facto law in terms of the meaning within the Con-
stitution. The court believed that the ex post facto law exclu-
sion only applied to the criminal laws and not civil laws.

This demarcation point was whose rights were to be
affected, and the value was that there was a basis for pro-
tections in the rights of people when faced with criminal
laws. For civil protections, ex post facto laws do not impact
the contractual rights of persons. Chief Justice Samuel
CHASE, who wrote one of the four opinions for the court,
thought that although retrospective laws (laws that apply
backward) are all ex post facto laws, not all retrospective
laws are ex post facto laws. Justice Chase and Justice
William Patterson thought that the basis of the term, ex post
facto law had its roots in the history of the laws, even before
the American Revolution, in both English parliamentary law
and within the writings of the Federalist Papers.

Justice Chase imposed these limitations on the kind of
laws that the courts and the legislatures could impose, and
this decision still is a point of controversy. More modern
interpretations think that the justices erred in their strict
adherence to an interpretation of the Constitution. The
precedence of the court is this area has been challenged
many times, and the interpretations that stem from
whether a court has the power to make statutes invalid are
the flash point, it seems.

The courts themselves have since continued the inter-
pretation of the power that was established in the Calder
court’s decision. The impact upon society has been pro-
found, and the precedence has had a positive effect on the
importance and reliance upon the court by other branches
within the government to address issues of legislative power.

For more information: Friedman, Lawrence M. A History
of American Law. New York: Simon and Schuster, 1972.
—Ernest Alexander Gomez



Cantwell v. Connecticut, 310 U.S. 296 (1940)
Argued March 29, 1940; decided May 30, 1940. In
Cantwell, the Court reversed the defendant’s conviction for
unauthorized soliciting and inciting a breach of the peace.
More significantly in the long term, the Court incorporated
the free exercise clause of the First Amendment and
applied it to the states.

The Cantwells were members of a religious group
known as the Jehovah’s Witnesses. This group regularly
went door-to-door and held public meetings attempting to
sell their publications and convert people to their RELI-
GION. Newton Cantwell and his two sons, Jesse and Rus-
sell, had been trying to distribute religious materials and
message in a heavily Catholic neighborhood of New Haven,
Connecticut. They played a phonograph record describing
a book entitled Enemies, which included an attack on the
Catholic religion. Two residents complained to the police,
and the next day the Cantwells were arrested for soliciting
without a license issued by the state’s secretary of the Pub-
lic Welfare Council.

Each of the Cantwells was charged with, and convicted
of, five offenses related to soliciting without a license. The
Connecticut Supreme Court of Errors upheld the convic-
tion and the case proceeded to the U.S. Supreme Court. A
unanimous Court, with the opinion written by Justice
Owen Roberts, held that the Cantwells” free exercise of
religion rights had been violated because of the arbitrary
authority the statute placed in the hands of the state official
in setting criteria for the license.

In the opinion, Roberts stated—reminiscent of Chief
Justice WAITE in REYNOLDS V. U.S. (1879)—that the right to
believe is absolute, but the right to act on those beliefs is not;
noting that state and local authorities could require “certifi-
cates of approval” prior to solicitation whether religious or
secular in nature. If there was not the absolute right to act in
accordance with one’s religious belief, the question then
raised was how the Court would differentiate between pro-
tected and illegal actions. What developed in Cantwell,
though it lasted less than 25 years, was the “valid secular pol-
icy” test. That is, if the policy of a government served a legit-
imate nonreligious goal and was not directed at any particular
religion, the Court could uphold it regardless of whether the
statute in question conflicted with religious practice.

In addition to the long-term importance of Cantwell
due to INCORPORATION, or making the BILL OF RIGHTS
applicable to actions of state and local governments, it is
also significant as the case wherein the Court began to dis-
tinguish between the religion and speech clauses of the
First Amendment.

For more information: Epstein, Lee. Constitutional Law
for a Changing America: Rights Liberties, and Justice. 3rd
ed. Washington, D.C.: Congressional Quarterly Press,
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1998; Urofsky, Melvin I. “Cantwell v. Connecticut.” In Reli-
gion and American Law, edited by Paul Finkelman. New
York: Garland, 2000.

—Mark Alcorn

capital punishment

Capital punishment, allowing governments to put convicted
criminals to death, is one of the most controversial subjects
ever to roil American politics. The death penalty has been
imposed for grievous crimes since colonial days. When the
Eighth Amendment, prohibiting cruel and unusual punish-
ment, was passed as part of the BILL OF R1GHTS in 1789, the
death penalty was not considered to be within its scope. The
death penalty was also common in Europe, but that changed
in the late 20th century when all industrialized Western
countries except the United States ended it.

Since the 1970s the death penalty has been imposed in
the United States only for crimes that involve murder plus
aggravating circumstances such as premeditation, heinous-
ness, and cruelty. Two purposes are given for imposing cap-
ital punishment—deterrence of other potential criminals
and vindication of victims. No evidence has been developed
to prove that the death penalty deters other criminals,
although it certainly stops the convicted from committing
further crimes! Nonetheless, vindication is a powerful
motive people give for continuing the death penalty.

Numerous attempts have been made to have the
courts declare that capital punishment is cruel and unusual
punishment, or at least that it violates the due process
clause of the Fourteenth Amendment. Opponents, led by
the Legal Defense Fund of the National Association for the
Advancement of Colored People (NAACP), scored a near
victory in 1972. In FURMAN V. GEORGIA the Supreme
Court, with a bare 5-4 majority, declared the death penalty
unconstitutional as applied because it was imposed arbi-
trarily and disproportionately on black defendants. How-
ever Chief Justice BURGER, writing in dissent, noted that
states might rewrite their capital punishment statutes to
minimize arbitrariness and pass constitutional muster. A
number of states, including Georgia, did just that. Four
years later the issue came before the Supreme Court again
in GREGG V. GEORGIA, 428 U.S. 153 (1976). This time a 7-
2 majority ruled that Georgia had eliminated the arbitrari-
ness from its procedures and that its death penalty statute
was constitutional.

In a later case, McCLESKEY V. KEmp, 481 U.S. 279
(1987), the Legal Defense Fund tried again, this time using
a massive statistical study of Georgia capital punishment
cases, called the Baldus Report after one of its authors, to
show the disproportionate treatment of African Americans
in death penalty cases. Among the Baldus Report conclu-
sions were that those convicted of murder were 4.3 times
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more likely to receive the death penalty if their victims
were white rather than black. Also, 108 of 128 cases, or 87
percent, in which the death penalty was imposed involved
white victims. Finally, prosecutors sought the death penalty
in 70 percent of cases with black defendants and white vic-
tims, but in only 32 percent in which both defendants and
victims were white. Writing for another 5-4 majority, Jus-
tice POwELL did not dispute the findings of the Baldus
Report. Rather he argued that McCleskey had to prove that
there had been racial bias in his own trial, and this he had
not been able to do. Under the Georgia statute each jury
considers the circumstances of each crime before sentenc-
ing a defendant to death. The state Supreme Court auto-
matically reviews the sentence, a process the court majority
found to be neither arbitrary nor capricious. Nonetheless,
controversy continues.

Since the Supreme Court approved capital punishment
in 1976 and the summer of 2003, some 850 people have
been put to death in the United States. However, in the year
2000, Governor George Ryan of Illinois commuted all death
sentences when it was discovered that 13 people on Illinois’
death row had been wrongly convicted. Nationwide more
than 100 death row inmates had been released since 1973
after having been found innocent, many as the result of
research done by students at the Center on Wrongful Con-
victions at Northwestern University School of Law. Several
issues continue to be controversial in the United States. Can
defendants who committed crimes as juveniles be executed?
How young is too young? Can mentally retarded defendants
be executed? How retarded is too much?

Of increasing concern is the split between Europe and
the United States over capital punishment. Protocol #6 of
the European Convention on Human Rights prohibits
member nations from imposing the death penalty. The
Council of Europe now requires new members to abolish
capital punishment, effectively expanding its prohibition to
Eastern Europe nations seeking to join the European
Union. The protocol also prohibits extradition of suspects
to nations in which they would face the death penalty, set-
ting up a potential conflict with the United States over the
fate of terrorist suspects. In addition, in 1999 the United
Nations Human Rights Commission proposed a morato-
rium on the death penalty. Only 10 nations opposed the
proposal, including China, Pakistan, Rwanda, Iran, and the
United States. Currently more than half the world’s nations
have abolished the death penalty. Russia, Ukraine, and
South Africa, nations that previously had high execution
rates, have imposed moratoriums. Can the United States be
far behind?

The answer may be “yes.” Public opinion in both the
United States and Europe has consistently supported capi-
tal punishment by margins of 60 to 70 percent. However
there are differences in culture and political structures that

have led to the split in actual legislation. European nations
are more centrally governed. In the United States each of
50 states is able to make its own decisions about capital
punishment, as can the federal government and the District
of Columbia. Therefore opponents must wage their cam-
paigns in 52 different venues. Second, European nations
have parliamentary governmental structures, meaning that
individual politicians do not need to be as sensitive to pub-
lic opinion as do politicians in the United States. Being “soft
on crime” is a deadly charge in American political cam-
paigns. Finally, race is an issue. States with a high percent-
age of minorities support the death penalty. Those with few
minorities have abolished capital punishment or rarely
carry it out. Capital punishment elicits strong emotions
from both defenders and opponents.

For more information: Galliher, John F., et al. America
Without the Death Penalty: States Leading the Way.
Boston: Northeastern University Press, 2002; Garvey,
Stephen P. Beyond Repair? America’s Death Penalty.
Durham: Duke University Press, 2003; Hood, Roger. The
Death Penalty: A World-wide Perspective. Oxford: Claren-
don Press, 1996; Lifton, Roger, and Greg Mitchell. Who
Owns Death? Capital Punishment, the American Con-
science, and the End of Executions. New York: Harper-
Collins, 2002.

—Paul J. Weber

Cardozo, Benjamin Nathan (1870-1938) Supreme

Court justice
Benjamin Nathan Cardozo was a Supreme Court justice
who was born on May 24, 1870, in New York City, New
York, and died on July 9, 1938, in Port Chester, New York.
He was known and often currently cited as one of the most
prominent legal minds of the first half of the 20th century.
His reputation grew as a great common law jurist and
through the interpretations of his opinions—both leg-
endary for quality and clarity. Cardozo’s understanding of
the law was based upon his experience and historical
research. The depth and breadth of his understanding of
the law was recognized in tort law and commercial con-
tract law. The rare combination of skills made him very
qualified to be appointed by Herbert Hoover to the
Supreme Court of the United States in 1932 where he
served as an associate justice until 1938. Justice Cardozo
was chosen to replace Justice Oliver Wendell HOLMEs—a
legendary justice in his own right.

Justice Cardozo was only the second Supreme Court
justice of the Jewish faith to be appointed to the Court,
with Justice Louis BRANDEIS being the first. Cardozo’s
accomplishment came about during a time of social exclu-
sion for members of the Jewish faith within the upper



echelons of the American social economic classes. The
appointment by President Hoover came despite the fact
that Cardozo had supported the presidential campaign of
Al Smith in 1928.

By the time that Cardozo had been elected to the
Supreme Court in 1932, he had written four volumes of
essays upon the philosophy of law. Justice Cardozo was
known to have read the original texts of legal philosophers
in their native languages. His philosophical underpinnings
could be understood in his support for the ideas of Alexan-
der Hamilton. Cardozo wrote that, “. . . the great generali-
ties of the Constitution have a content and a significance
that vary from age to age. The method of free decision sees
thru the transitory particulars and reaches what is perma-
nent behind them.”

Cardozo’s ability to clearly pen opinions and draft a
focus for the Court allowed his ethical desires and respect
for the law to be recognized, and through his efforts he
recovered the Cardozo name. Benjamin’s father, Albert
Cardozo, was of a prominent family with a long tradition of
respect within the community on the East Coast. One of
Benjamin Cardozo’s ancestors was a trustee of Columbia
University and his father was a judge. Another relative,
Emma Lazarus, had her poetry hung in front of the Statute
of Liberty in New York Harbor.

Yet, this notoriety could not keep the elder Cardozo—
a Tammany Hall appointee—from being brought up on
nepotism Charges. In 1872, when Benjamin was two years
old, his father resigned from his New York Supreme Court
judgeship prior to being impeached because of the allega-
tions of the Association of the Bar of New York City—an
organization that he started. The Erie Railway takeover
wars sparked a scandal that implicated some judges, one of
whom was Albert Cardozo. Judges were responsible to
remain free from subjective decision making, and for a
judge to be impeached was a recognition of an egregious
act of trust compromise. Politically, some have argued that
the climate of those times dictated that minorities within
the government were not able to follow practices that were
very common, but that were normally reserved for the
majority. Such being the case, some have felt that elder
Cardozo’s pending impeachment was politically motivated.
This result may have shaped the younger Cardozo and his
ethical stances on the common law as well.

Benjamin Cardozo attended Columbia University at
age 15 and later attended the Columbia School of Law for
two years of a three-year program (he did not obtain his law
degree then because it was not required to do so in New
York at the time). Promptly thereafter, he entered his
father’s law firm. This was either a clear message to society
that either Benjamin thought his father was wrongly
accused or that his character was of such metal that it could
not be corrupted. Benjamin quickly became known for his
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oratories in the court and his calm demeanor outside of
court. In addition, his knowledge of the law made him a
favorite of the other lawyers in New York where he acted as
both mentor and stalwart for common law. It became com-
monplace for even the brightest lawyers of the time to con-
sult Cardozo or bring him their most challenging cases
while he practiced law in 1891-1914. Later as a trustee for
Columbia University, and in spite of the infamous reputa-
tion of his father, his integrity was unchallenged, and in this
way he succeeded his father in many ways and reaffirmed
the Cardozo name.

Prior to appointment to the Supreme Court Benjamin
served on the New York Supreme Court, and shortly there-
after rose to chief justice on the COURT OF APPEALS where
he earned his reputation as a celebrated common-law
judge. Cardozo’s famous opinions span a wide range of legal
precedence. Maybe his most famous opinion came in the
area of tort law in the MacPherson v. Buick Motor Com-
pany case in 1916. This case in particular expanded the def-
initions that were assumed to be apparent in to whom a
duty was owed within commercial contractual obligations.
The Cardozo opinions in that case and others shaped com-
mercial product liability and expanded the focus of the law
in those areas. His impact was also felt within the field of
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fraud, as his opinion in the Ultramares Corporation v.
Touche in 1931 changed who could be protected in con-
tractual obligations.

Cardozo believed that wherever a contract existed, so
did the presumption of rules that should govern typical
contracts. His contributions to the law did not only apply
to cases. In fact his speech at Yale in 1921 (The Storres
Lectures) is often regarded as the treatise on judging from
a philosophical and a decision-making functional stand-
point. As a justice within the Supreme Court of the United
States, Cardozo often stood against a small majority of jus-
tices named the Four Horsemen on many issues. Despite
this pressure, he retained a legal focus that deferred pow-
ers to the states and the legislative bodies, thereby making
him one of the most prominent federalists of the time and
a strong Hamilton-style supporter of the Constitution.

Cardozo supported government regulation of industry
and supported the famous “Black Monday” rulings which
made the New Deal provisions unconstitutional. During
this time, though, his most famous case may have been in
the Constitutional area in Helvering v. Davis (1937), where
he combined with Brandeis and others to reverse a previ-
ous ruling. This was a colorful time in the Court, and the
newspapers referred to these actions as the “Switch in Time
That Saved Nine” (referring to the number of justices on
the high court and the atypical decision for the Court).

In summation, Cardozo stands as one of the great
minds of the Supreme Court and of legal theory. His chal-
lenges to the way that jurisprudence was approached made
him a leader and a firebrand for correcting and clarifying
the law. His proved his grasp of justice from a social stand-
point, from a commercial approach, and as a supporter of
the Constitution he distinguished himself as one of the
strongest champions for democracy.

For more information: Cardozo, B. N. The Growth of the
Law. New Haven, Conn.: Yale University Press, 1924;
O’Brien, David M. Constitutional Law and Politics: Civil
Rights and Civil Liberties, Vol. 2, 4th ed. New York: W. W.
Norton, 2000.

—Ernest Alexander Gomez

Carey v. Population Services International, 431
U.S. 678 (1977)

In Carey v. Population Services International, the Supreme
Court considered whether access to CONTRACEPTIVES was
protected as part of the right to privacy recognized earlier in
ROE V. WADE, 410 U.S. 113 (1973). New York State had
enacted a law that made it a crime for anyone other than a
physician to sell or distribute contraceptives to minors
younger than 16, allowed only licensed pharmacists and
physicians to sell or distribute contraceptives to those 16 or

older, and prohibited all advertising and display of contra-
ceptives. State officials were sued by several individuals and
organizations, including Population Services International,
which sold nonprescription contraceptives through the mail
and advertised its products in periodicals in New York.

A three-judge federal district court unanimously found
the law unconstitutional under the First and Fourteenth
Amendments. On APPEAL the Court affirmed this deci-
sion, striking down all provisions by a 7-2 vote. Justice
William BRENNAN, writing for the Court, cited the holdings
in Roe v. Wade (1973) and EISENSTADT V. BAIRD, 405 U.S.
438 (1972), that the liberty protected by the Fourteenth
Amendment due process clause includes “a right of per-
sonal privacy,” and that “the decision whether or not to
beget or bear a child” is clearly part of that right. Any
restrictions on the availability of contraceptives, which limit
the freedom to make choices regarding childbearing, are
constitutional only if they are justified by “COMPELLING
STATE INTEREST” and are “narrowly drawn to express only
those interests.” Noting that the state cannot claim to be
protecting health when it regulates the sale or distribution
of nonhazardous contraceptives, the Court concluded that
New York had failed to demonstrate a compelling interest.

The Court also struck down the prohibition on dis-
tributing nonprescription contraceptives to minors under
the age of 16. However, there was no majority opinion. Jus-
tice Brennan, writing for himself and three others, stated
that the right to privacy in connection with decisions affect-
ing procreation (including contraception) extends to minors
as well as adults. Even partial restrictions on access to con-
traceptives that “significantly burden” the right to decide
whether to have a child must pass constitutional scrutiny.

When a state burdens this right for minors, it must
show that the burden is connected to a significant state
interest. New York argued that the law was a legitimate way
to regulate “the morality of minors,” part of the state’s pol-
icy against “promiscuous sexual intercourse among the
young.” The state argued that it could restrict the availabil-
ity of contraceptives to deter sexual activity “by increasing
the hazards attendant on it.” Justice Brennan pointed out
that New York had conceded in the district court that
“there is no evidence that teenage extramarital sexual activ-
ity increases in proportion to the availability of contracep-
tives.” He quoted from the earlier opinion in Eisenstadt v.
Baird, where the Court concluded: “It would be plainly
unreasonable to assume that [the State] has prescribed
pregnancy and the birth of an unwanted child [or the phys-
ical and psychological dangers of an abortion] as punish-
ment for fornication.”

Three justices wrote concurring opinions on this issue.
Justice POWELL suggested that the state might design a law
that “encouraged adolescents to seek the advice and guid-
ance of their parents” by requiring parental consultation



before contraceptives could be distributed. Justice STEVENS
acknowledged that New York had a significant interest in
discouraging sexual activity among unmarried minors, but
he insisted that subjecting minors to increased risk of
unwanted pregnancy and sexually transmitted disease was
not a legitimate way to promote this interest. Characterizing
such an attempt to persuade by inflicting the risk of harm
as “irrational and perverse,” Justice Stevens concluded: “Tt is
as though a State decided to dramatize its disapproval of
motorcycles by forbidding the use of safety helmets.”

Courts have relied on Carey v. Population Services
International to strike down laws requiring parental con-
sent or notification as a condition of access to contracep-
tives for minors. Carey v. Population Services International
has been cited primarily in support of two positions: that a
state-created obstacle to exercising the right to privacy
need not be absolute to be constitutionally impermissible,
and that the constitutional significance of state interests
may differ for adults and minors.

For more information: Hofman, Brenda D. “Note: The
Squeal Rule: Statutory Resolution and Constitutional
Implications—Burdening the Minor’s Right of Privacy.”
Duke Law Journal 34 (1984): 1,325-1,357; Luker, Kristin.
Dubious Conceptions: The Politics of Teenage Pregnancy.
Cambridge, Mass.: Harvard University Press, 1996; Arons,
Jessica R. “Misconceived Laws: The Irrationality of
Parental Involvement Requirements for Contraception.”
William & Mary Law Review 41 (2000): 1,093-1,131.
—Barbara J. Hayler

case or Controversy
Article III of the UNITED STATES CONSTITUTION limits the
jurisdiction of federal courts to actual “cases or controver-
sies” but does not provide specific definitions for these con-
cepts. Before judges reach the merits of a dispute they
must resolve any jurisdictional issues; yet, determining if an
actual case or controversy exists is often left to the discre-
tion of the judges without clear guidelines.

Chief Justice WARREN claims these concepts possess
“an iceberg quality, containing beneath their surface sim-
plicity submerged complexities which go to the very heart
of our constitutional form of government.” Thus, trying to
determine the definition of “case or controversy” involves
examining several, potentially complex, aspects. According
to Warren, the term case or controversy limits federal
courts to deciding cases presented in an adversary context
and in a form capable of resolution through the judicial
process, so that the courts will not intrude into areas com-
mitted to the other branches of government. Warren states
“justiciability is the term of art employed to give expres-
sion to this dual limitation placed upon federal courts by
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the case-and-controversy doctrine.” The term justiciability
involves several aspects, as per the iceberg analogy given by
Chief Justice Warren. The Supreme Court has ruled that
cases are nonjusticiable when they present a political ques-
tion (BAKER V. CARR, 369 U.S. 186 [1962]), when the liti-
gants request an advisory opinion (Bellotti v. Baird, 443
U.S. 622 [1979]), when the issue is MOOT or not ripe for
review, and when the litigants do not possess STANDING.
Unfortunately, determining the existence of one of these
aspects is not clear, leading some legal scholars to conclude
that the definitions are based more on political concerns
than on legal doctrine. Whether one believes definitions of
justiciability involve political or legal facets, it is obvious
that determining the existence of a case or controversy
often involves subtle interpretations of the Article IIT
requirement. Warren’s characterization of justiciability,
with its “submerged complexities,” provides an accurate
illustration of the difficulties judges encounter when pre-
sented with a case or controversy issue.

For more information: King, J. Brian. “Jurisprudential
Analysis of Justiciability Under Article II1,” Kansas Journal
of Law and Public Policy 10 (2000): 217; Nichol, Gene R.
“Is There a Law of Federal Courts?” West Virginia Law
Review 96 (1993): 147; Pierce, Richard J., Jr. “Is Standing
Law or Politics?” North Carolina Law Review 77 (1999):
1741; Stradling, Tyler R., and Doyle S. Byers. “Intervening
in the Case or Controversy: Article III Standing, Rule 24
Intervention and the Conflict in Federal Courts,” Brigham
Young University Law Review 419 (2003).

—Kirk A. Randazzo

certification

The Supreme Court has considered and dealt with certifi-
cation as a legal concept connoting corroboration, authen-
tication, and credentialing. Certification may represent
some act of certifying or confirmation that a statement or
fact is accurate and true, or the process of validation or
authentication of something or some person, or it may refer
to a document that attests to the accuracy and truthfulness
of certain stated facts.

In a famous case involving election of the president of
the United States, Bust v. GORE, 531 U.S. 98 (2000), the
court recognized that state and county officials certify elec-
tion results—those votes eligible for inclusion in the certi-
fication because they meet properly established legal
requirements. Specifically, the Florida Elections Canvass-
ing Commission certified the results of the election and
declared Governor Bush the winner of Florida’s 25 elec-
toral votes, and the next day Vice President Gore filed a
complaint contesting that certification, thereby challeng-
ing such validation and authentication. In turn, the vote
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certification issue was then taken up by a Florida Circuit
Court, a district court of appeal, and then the Florida
Supreme Court, which enjoined the commission from cer-
tifying results and directed vote recounts to be included in
the certified total. But the U.S. Supreme Court reversed
that decision as a violation of the EQUAL PROTECTION
CLAUSE of the Fourteenth Amendment, thereby permit-
ting the commission’s certification to become final.

The work of the Court also requires certification of a
lawyer applying to join the U.S. Supreme Court Bar. An
attorney must complete a written application for admis-
sion to practice that he or she must sign and date, with a
signature following this statement: “T certify that I have
read the foregoing questions and have answered them fully
and frankly. The answers are complete and true to the best
of my knowledge.” Both his or her act of certifying and the
attesting signature properly represent the meaning of cer-
tification. Similar common acts of certifying or attesting by
others who fill out, sign, or submit such applications
required by government agencies, businesses, and volun-
tary associations and clubs are considered certifications by
applicants.

The Court has also decided cases dealing with the cer-
tification of individuals—meaning recognition that such
individuals have met predetermined qualifications to use a
title or trademark. In Ibanez v. Florida Dep’t of Business &
Professional Regulation, 512 U.S. 136 (1994), the Florida
Board of Accountancy sought to ban Ms. Ibanez from
advertising the certifications that she had achieved—Cer-
tified Public Accountant (CPA) from the Florida Board of
Accountancy and Certified Financial Planner™ (CFP™)
from the Certified Financial Planner Board of Standards,
Inc. Because Ms. Ibanez had received these certifications
from both the government agency and the nonprofit orga-
nization, the court found that her truthful, nondeceptive
COMMERCIAL SPEECH could not be banned under the First
Amendment.

Most individual certifications are issued by nonprofit
organizations, including specializations for physicians and
other professions or occupations, which often involve
requirements of education, examination, experience, and
ethics. Under an earlier Supreme Court decision, Peel v.
Attorney Registration and Disciplinary Comm’n of Ill., 496
U.S. 91 (1990), the Court decided that truthful, relevant
certification disclosures may help consumers select attor-
neys best able to help them. Accordingly, many state bar
organizations have approved certifications from private cer-
tifying organizations as well as the state bar itself.

For more information: Jacobs, Jerald A. Certification

and Accreditation Law Handbook. Washington, D.C.:

American Society of Association Executives, 1992.
—Robert P. Goss, ].D., Ph.D.

Chaplinsky v. New Hampshire, 315 U.S. 568

(1942)

The case of Walter Chaplinsky was a seminal free speech
decision for the United States Supreme Court. The case
delineated two separate categories; protected and unpro-
tected types of speech. This decision established three
basic categories of “unprotected” speech that still exist.

Walter Chaplinsky had come from a coal-mining fam-
ily who had converted to the Jehovah’s Witness RELIGION.
Chaplinsky became an active and experienced proselytizer
in Manchester, New Hampshire, and surrounding commu-
nities.

In 1940 Chaplinsky began preaching on street corners
in Rochester, New Hampshire, a small mill town. He had
several run-ins with local police as well as mobs of citizens
who objected to his preaching and attacks on the Catholic
Church. On one occasion a group of men began shoving
and shouting at Chaplinsky and the other witnesses; when
the police tried to break up the melee they arrested him
and the other Witnesses. While being taken to jail Chap-
linsky reportedly said to the police, “You are a God damned
racketeer” and “a damned Fascist and the whole govern-
ment of Rochester are Fascists or agents of Fascists.” Chap-
linsky was charged under a local statute that prohibited
“offensive derisive or annoying” language spoke in public
places. He was convicted in Superior Court and his convic-
tion was affirmed by the New Hampshire Supreme Court
and then appealed to the United States Supreme Court.

Chaplinsky’s case was argued on March 5, 1942, and
the unanimous decision was handed down less than five
weeks later. Written by Justice MURrpHY, the decision states
emphatically that the First Amendment is not absolute.
Murphy wrote, “There are certain well-defined and nar-
rowly limited classes of speech, the prevention and pun-
ishment of which have never been thought to raise any
Constitutional problem.” He then describes these classes of
speech as “the lewd and obscene, the profane, the libelous,
and the insulting or “fighting” words—those which by their
very utterance inflict injury or tend to incite an immediate
breach of the peace.”

Murphy’s brief (less than four pages) opinion and una-
nimity of the Court were devastating to Chaplinsky’s cause.
He served six months on a state prison farm and continued
to preach and witness well into his 80s.

Chaplinsky’s case is important to legal scholars for its
establishment of a two-tier system of free speech and its
creation of the “FIGHTING WORDS” doctrine. In the deci-
sion Murphy states that words that inflict injury or incite
others to breach the peace are not covered by the First
Amendment. Without definitions or explanatory footnotes
this argument creates a large hole in First Amendment pro-
tection, yet none of the other justices saw fit to challenge
Murphy on a single point. In later years some of the justices



would change their minds and start to limit the fighting
words doctrine in cases such as TERMINIELLO V. CHICAGO
(1949) and CoHEN V. CALIFORNIA (1971).

Chaplinsky’s arrest and trial might best be understood
as a part of a large movement by Jehovah’s Witnesses in
the 1940s and the effort made to suppress them. But the
case he brought before the court had implications reach-
ing much further than one man in a small town.

For more information: Kalven, Harry, Jr. A Worthy Tra-
dition: Freedom of Speech in America. New York: Harper
and Row, 1988.

—Charles Howard

Chase, Salmon (1808-1873) chief justice of the

United States
Salmon P. Chase (January 13, 1808-May 7, 1873), sixth
CHIEF JUSTICE (serving 1864-73, appointed by Abraham
Lincoln), secretary of the Treasury, a foe of slavery, was a
perennial presidential hopeful. He learned law under
William Wirt, who was Monroe’s attorney general. Chase
began in politics as an admirer of Calhoun and Clay. In
1836 he helped defend abolitionist James G. Birney dur-
ing a riot and became an antislavery hero. He also defended
anumber of escaping slaves.

Until 1841 Chase was a Whig. Then he became a
leader of the Liberty Party. In 1848 he supported the Free
Soil slate and in 1849 was elected to the U.S. Senate as a
Free Soiler (though in alliance with the Democrats). Chase
opposed the Compromise of 1850 and the Kansas-
Nebraska Act. His break with the Democrats cost him his
Senate seat. In 1855 he was nominated by the Republicans
and the Know-Nothings for governor of Ohio and was
reviled by many a Democrat and Whig as a renegade for
having changed parties five times. Chase was elected and
was reelected in 1857. In 1860 he returned to the Senate
but his stay was brief.

Chase sought the presidency in 1856, 1860, and 1864.
He was a “sculptor’s idea of a president.” Yet his extremism
and inflated idea of his own worth made him a difficult per-
son to work with. He became Lincoln’s secretary of the
Treasury but repeatedly threatened to resign.

Chase was instrumental in establishing the national
banking system in 1863. His scheming forced Lincoln to
accept his resignation in 1864. However, recognizing his
worth and seeking to contain Chase, Lincoln nominated
him to be chief justice.

As chief justice, Chase avoided tangling with the Rad-
ical Republican Congress over Reconstruction measures.
In 1868 he presided fairly over the impeachment trial of
Andrew Johnson. He returned to the Democrats in 1868,
unsuccessfully seeking their presidential nomination.
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As secretary of the Treasury, Chase had issued green-
backs (federal paper money) but in the 1870 case of Hep-
burn v. Griswold (8 Wall. 603) he voted against their being
legal tender. This decision was soon reversed.

In 1872 he became an early enrollee in the Liberal
Republican Party. As Herbert Eaton put it, “It would, after
all, hardly seem a presidential year without Chase coming
forward for one nomination or another.” He was ill and was
passed over by that party.

Chase dissented in the 1873 Slaughter-House Cases
(83 U.S. 36), which limited the applicability of the Four-
teenth Amendment in CIVIL LIBERTIES and CIVIL RIGHTS
cases. His dissent eventually became the Court’s position.

For more information: Blue, Frederick J. Salmon P,
Chase: A Life in Politics. Kent, Ohio: Kent State Univer-
sity Press, 1987; Niven, John. Salmon P. Chase: A Biogra-
phy. New York and Oxford: Oxford University Press, 1995.

—Martin Gruberg

Chase, Samuel (1741-1811) Supreme Court justice
Samuel Chase (Somerset County, Maryland, April 17,
1741-Baltimore, Maryland, June 19, 1811) was appointed
to the Supreme Court by President George Washington in
1795 and served until 1811.

Revolutionary War leader, signer of the Declaration of
Independence, and U.S. Supreme Court associate justice,
Chase is best remembered as the only justice of the high
court to be impeached by Congress. Chase’s partisan and
inflammatory style cultivated many enemies and obscured
his significant contributions to legal thought. Scholars now
rate Chase as one of the early Supreme Court’s formidable
jurists.

Educated by his father, the Reverend Thomas Chase,
rector at St. Paul’s Church in Baltimore, Chase eventually
studied law with a firm in Annapolis, Maryland. In 1761 he
was admitted to the bar. As a young lawyer, Chase delivered
fiery speeches against Maryland’s royal governor and led
local opposition to the Stamp Act. From his seat in the
Maryland Assembly, where he served from 1764 to 1784,
Chase was a militant supporter of colonial rights. An enthu-
siastic member of the “Sons of Liberty,” he denounced his
pro-British rivals as “despicable tools of power, emerged
from obscurity and basking in proprietary sunshine.” From
1774 to 1778 he represented Maryland as a delegate to the
Continental Congress, until accusations of business impro-
prieties forced him to retire and return to Maryland. In
1788 Chase was appointed chief judge of the criminal court
in Baltimore. In 1791 he was named chief judge of the gen-
eral court of Maryland. Chase’s confrontational manner
generated controversy—as well as several charges, later
dismissed—that he had abused his power as a judge.
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Having spent his early adult life fighting British control
of the colonies, Chase at first believed in a weak, decen-
tralized government after U.S. independence in 1783. In
1787 he opposed ratification of the U.S. Constitution on
the grounds that it concentrated too much power in a fed-
eral government dominated by mercantile interests. But by
the 1790s, Chase reversed course and became a firm Fed-
eralist—supporting a powerful, centralized government.
His exposure to English conservatism during the 1780s,
antagonism toward Jeffersonian Republicanism, and con-
cerns about the violent French Revolution and the excesses
of democracy drew him to FEDERALISM.

In 1796 President George Washington appointed
Chase to a seat on the U.S. Supreme Court, where he soon
wrote several opinions that distinguished him as one of the
early Court’s leading legal theorists. Only later did his par-
tisanship undermine his influence.

In three cases—Hylton v. United States, 3 Dall. (3
U.S.) 171 (1796); Ware v. Hylton, 3 Dall. (3 U.S.) 199
(1796), and CALDER V. BULL, 3 Dall. (3 U.S.) 386 (1798)—
Chase helped establish the PRECEDENT for JUDICIAL
REVIEW and also shaped the notion of “SUBSTANTIVE DUE
PROCESS.” In Hylton v. United States, the Supreme Court,
in considering the carriage tax of 1794, determined for the
first time whether a law passed by Congress was constitu-
tional (it upheld the tax). The opinion Chase delivered in
Ware v. Hylton determined that federal TREATIES
superceded state laws that contradicted them. Calder v.
Bull was Chase’s most influential opinion. In it, he argued
that the due process clauses of the Fifth and Fourteenth
Amendments conferred “natural law” rights not explicitly
stated in the Constitution. Natural law, he explained, placed
limits on legislative actions. Chase wrote, “An Act of the
legislature . . . contrary to the great first principles of the
social compact, cannot be considered a rightful exercise of
legislative authority.” Several years later he declared more
pointedly, “If the Federal Legislature should, at any time,
pass a Law contrary to the Constitution of the United
States, such Law would be void.” Chief Justice John MAR-
sHALL followed this line of reasoning in MARBURY V. MADI-
soN, 1 Cranch (5 U.S.) 137 (1803), which established the
principle of judicial review.

By that time, Chase had become an outspoken critic
of President Thomas Jefferson and his allies in Congress. In
two 1800 circuit cases over which Chase presided, the asso-
ciate justice acted in a flagrantly prejudicial manner, caus-
ing defense counsel in both cases to quit. In 1803 he
denounced the repeal of the Judiciary Act of 1801, as well
as Maryland’s adoption of universal suffrage. These miscues
provided Chase’s enemies the opportunity to remove him
from the bench.

In early 1804 Virginia Representative John Randolph,
a member of the Jeffersonian-Republican majority, urged

the House of Representatives to raise articles of impeach-
ment against Chase. A majority voted to impeach Chase on
seven counts and a trial was set in the Senate in 1805. For
Chase to be removed, two-thirds of the senators needed to
vote for conviction on any one of the counts, but the Jef-
fersonian-Republican majority was divided over what con-
stituted an impeachable offense. The Constitution vaguely
described this threshold as “high crimes and misde-
meanors.” Some senators believed unbecoming personal
conduct and partisan actions applied. Another faction
determined that the Constitution implied only criminal
actions. The latter view prevailed and the Senate acquitted
Chase on all counts.

The failed impeachment gave the Supreme Court
independence from legislative intervention. However, it
also reinforced the idea that the bench was no place to
express political opinions and, accordingly, Chief Justice
Marshall steered the court toward a more impartial course.
Though Chase survived and served until his death in 1811,
the impeachment turmoil greatly diminished his role.

For more information: Haw, James, et al. Stormy Patriot:
The Life of Samuel Chase. Baltimore: Maryland Historical
Society, 1980; Presser, Stephen. “The Original Misunder-
standing: The English, the Americans, and the Dialectic of
Federalist Constitutional Jurisprudence.” Northwestern
University Law Review 84 (1989): 106-185.

—Matthew Wasniewski

Cherokee decisions, 21 U.S. 543 (1823), 30 U.S. 1

(1831), & 31 U.S. 515 (1832)

The series of three monumental Supreme Court decisions
written by Chief Justice John MARSHALL concerning dis-
putes between the Cherokee Nation and the State of Geor-
gia had wide-ranging implications for government relations
with Native Americans ever since.

The first case of the trilogy, Johnson v. McIntosh,
attempted to make sense of U.S. title to lands belonging to
the native peoples. Marshall decided that the Congress
holds the legal title to all Indian lands. The Indians could
use the lands, but the use was limited to what Congress
allowed.

The second and perhaps most important of these deci-
sions was Cherokee v. Georgia. In 1828 Georgia passed a
series of laws that eliminated Cherokee sovereignty and
imposed Georgia law over Cherokee lands. Marshall here
decided that while the Indians represented domestic
dependent nations, owing no allegiance to the United
States, they were not “foreign nations.” In order to bring a
case directly to the Supreme Court, Indian nations had to
be considered foreign nations. As such, Marshall declined
to protect the Cherokee from the Georgia statutes. In



effect, while Marshall said Georgia was wrong to pass laws
over the Cherokee, he declined to take their case.

A year later Marshall reversed his own direction on the
rights of Indian nations in deciding Worcester v. Georgia.
Samuel Worcester, a Massachusetts missionary, went to
the Cherokee Nation and did not first swear loyalty to
Georgia under the 1828 laws. He was convicted and sen-
tenced to four years. The Court found for Worcester, decid-
ing that only Congress was empowered to make laws
regulating Indian tribes and therefore nullifying the Geor-
gia requirement for a loyalty oath. The decision marks a
change in outcome for Indian nations because it held that
states were not empowered to override their sovereignty.

The tribal victory was short-lived, however. President
Andrew Jackson declared: “John Marshall has made his deci-
sion, now let him enforce it.” Jackson refused to seek Worces-
ter’s release, and Georgia retained him in prison in defiance
of Marshall’s decision. The decision simply went unenforced.

By inventing the ambiguous status of dependent
domestic nations, Marshall created a legacy for colonized
people throughout the world. The outcome of the Chero-
kee decisions for the Native American tribes was disastrous.
The official policy of removal from the Eastern United
States commenced in 1838, and the Cherokee embarked
on the “Trail of Tears.” On the way to eventual resettlement
in the Oklahoma Territory the Cherokee suffered more
than 8,000 documented deaths.

Because the United States was the first independent
nation-state in the New World, later nations would take their
cue from the U.S. legal policy on the rights of indigenous
peoples within their borders. The Cherokee decisions would
help form the basis of national laws throughout North and
South America and, later, human rights international law.

For more information: Norgren, Jill. The Cherokee
Cases: The Confrontation of Law and Politics. New York:
McGraw-Hill, 1996.

—Tim Hundsdorfer

Chevron Inc., USA v. Natural Resources Defense

Council, 467 U.S. 837 (1984)

In Chevron Inc., USA., v. Natural Resources Defense Coun-
cil, the Supreme Court held that where Congress has not
clearly expressed its intent in an area of law the only deter-
mination to be made by the courts is whether the agency
interpreting the law did so in a reasonable manner.

Under the Clean Air Act, states that have not achieved
national ambient air quality standards set by the Environ-
mental Protection Agency (EPA) must establish a program
regulating stationary sources of air pollution. In 1981 the
EPA put in place regulations that allow states to use a “bub-
ble” approach to achieving air quality standards. It is known
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as the “bubble” approach because under the regulations
states may allow plants within which there may be multiple
sources of pollution to modify one source at a time so long
as there is not an increase in total emissions from the plant.

The Natural Resources Defense Council filed suit to
challenge this agency regulation, alleging that its interpre-
tation of the Clean Air Act was contrary to the law. The
COURT OF APPEALS held that in the court’s view the
agency’s interpretation was not reasonable.

On APPEAL to the Supreme Court the main issue was
whether the EPA had acted reasonably in its attempt to
define what constitutes a “stationary source” under the
Clean Air Act. In its opinion the Court acknowledged that
there was no definition of what Congress had intended by
the words stationary source. The Court also found that
there was no evidence in the legislative history of the Clean
Air Act or its amendments that Congress had addressed the
“bubble” theory of what could be a “stationary source.”
Absent evidence of congressional intent, the court turned
to whether the EPA’s interpretation of the term stationary
source was reasonable.

In its opinion the Court took note of the fact that it
has always been the function of the courts to say what the
law is. The Court, however, stated that where there is an
administrative agency responsible for implementing the
law, the agency may use reasonable discretion to interpret
elements of the law not addressed by the legislative body.
The Court held that in situations where there is such an
agency, the decision on whether an interpretation is appro-
priate is whether the “Administrator’s view that it is appro-
priate in the context of this particular program is a
reasonable one.” In its holding, the Court further stated
that policy arguments concerning whether the “bubble”
theory was appropriate “should be addressed to legislators
or administrators, not to judges.”

In the area of administrative law Chevron has become
one of the most cited cases in recent decades. The Court’s
decision has allowed for greater freedom of government
agencies in interpreting the law. Traditionally, interpreting
the law was the job of the courts alone. However, after the
holding in Chevron, in situations where Congress has not
clearly addressed a subject, government agencies are free
to interpret the law in that subject area so long as their
interpretation is reasonable.

For more information: Reese, John H. Administrative
Law, Principles and Practice. St. Paul, Minn.: West, 1995.
—TJohn L. Roberts

chief justice of the United States Supreme Court
The chief justice is the presiding officer of the United
States Supreme Court. The only power assigned to the
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chief justice in the Constitution is the duty to preside over
the Senate when the impeachment of the president is at
issue. Otherwise, the role of the chief justice is left to be
defined by Congress or by the Court itself. Like other
members of the Court, the chief is appointed by the presi-
dent, subject to approval by the Senate, and serves for life
unless removed by impeachment.

Although it is an office of great prestige, the formal
powers of the chief justice are limited. The Supreme Court
decides cases collectively, and the chief is “first among
equals” in that he or she has no extra vote or veto power.
The chief presides over public sessions of the Court,
including hearings in the cases before it (called ORAL ARGU-
MENT). The chief also plays an enhanced role in the inter-
nal operations of the Court, conducting the private
conferences during which the members of the Court dis-
cuss and vote on cases. The chief and his or her clerks also
do a preliminary screening of potential cases for the Court’s
DOCKET. Other members of the Court are, however, free to
place on the Court’s agenda a case not on the chief’s “dis-
cuss list.”

The most important power of the chief inside the Court
is the assignment of the majority opinion. After the initial,
private vote in a case, the chief chooses one of the justices
who voted with the majority to write an opinion that explains
the Court’s ruling and defines the legal PRECEDENT set by
the decision. This enables the chief to assign important
cases to himself or herself, or to another member of the
Court with similar views. If the vote in a case is close, the
chief may choose to assign the case strategically to a moder-
ate member of the Court in order to dissuade wavering jus-
tices from switching sides. If the chief justice is in the
minority in a case, the power to assign the majority opinion
passes to the senior member of the majority.

Although the chief justice cannot control how other
justices vote, the various duties assigned do give the chief
some advantages when it comes to persuasion. Some chief
justices have emerged as effective leaders inside the Court,
such as John MARSHALL (chief justice in 1801-35) and
Charles Evans HUGHES (served 1930—41). Others, such as
Harlan STONE (1941-46) and Warren BURGER (1969-86)
have struggled in their attempts to lead.

Despite the fact that the chief justice has little power
over other members of the Supreme Court, the office
nonetheless is one of considerable symbolic significance. It
is common to refer to historical eras of the Supreme Court
by the name of the chief justice, such as the “WARREN
Court” (after Earl Warren, who served 1953-69) or the
“Rehnquist Court” (1986—present).

For more information: Danelski, Daniel. “The Influence
of the Chief Justice in the Decisional Process.” In Courts,
Judges and Politics, An Introduction. 5th ed. Edited by

Walter Murphy, C. Herman Pritchett, and Lee Epstein, pp.
662-670. New York: McGraw-Hill, 2001; Rehnquist,
William. The Supreme Court: How It Was, How It Is. New
York: William Morrow, 1987.

—David Dehnel

Chimel v. California, 395 U.S. 752 (1969)

In Chimel v. California the United States Supreme Court
ruled that a warrantless search of a person’s entire house
after his arrest was unreasonable and a violation of the
Fourth Amendment. This decision was important because
the ruling established the scope of a search that police may
conduct of a person incident to or after an arrest.

The Fourth Amendment declares that individuals and
their homes generally cannot be searched unless a warrant
has been issued by a judge, upon showing that there is
probable cause. First in WEEKS, v. UNITED STATES, 232
U.S. 383 (1914), and then in MAPP v. OHIO, 367 U.S. 643
(1961), the Supreme Court articulated what has come to be
known as the EXCLUSIONARY RULE. This rule states that
evidence illegally obtained in violation of the Fourth
Amendment should be excluded from use in proving the
guilt of a person accused of a crime. Thus, the Fourth
Amendment, Weeks, and Mapp establish the general rule
that warrants are required to undertake searches.

However, over time the Supreme Court has estab-
lished several exceptions to the warrant requirement.
Chimel v. California addresses one of these exceptions. In
Chimel, three police officers had a warrant for Ted Chimel
to arrest him in connection with a burglary of a coin shop.
When police arrived at his house Chimel was not present,
but his wife let them in to wait for him. When he arrived
the police arrested Chimel and asked for permission to
search the entire house. They were denied permission but
nonetheless searched the entire place, including the attic,
the garage, and a workshop, and they opened drawers and
moved objects around. They seized several objects, includ-
ing coins. These items were introduced in the burglary trial
to convict him, over the objection of his attorney that they
were obtained in violation of the Fourth Amendment. Both
the California Court of Appeals and the state Supreme
Court upheld his conviction and the introduction of the
coins obtained from the search. The case was appealed to
the U.S. Supreme Court, which reversed his conviction and
the introduction of this evidence.

Writing for the Court, Justice STEWART first noted that
the arrest in the case was valid and that the real question in
the case was whether the search incident to or subsequent
to the arrest was constitutional. Stewart noted that in Weeks
v. United States the Court had first discussed the constitu-
tionality of searches incident to arrest. In that case and in
subsequent opinions the Court noted that when individuals



are arrested, the police are entitled to search their persons
and they may use whatever they find on them as evidence.

Moreover, Justice Stewart contended that the basis for
allowing a search of persons arrested is to look for guns or
other weapons and to ensure the safety of the police. Yet in
cases such as Harris v. United States, 331 U.S. 145 (1947),
and in United States v. Rabinowitz, 339 U.S. 56 (1950), the
Court appeared to have endorsed searches that extended
beyond the person incident to arrest. Not made clear in
these decisions was how broad was the scope of the search.
Could the search extend to any entire house, for example,
where the arrest took place, or was it limited to where a gun
or weapon might be hidden and which could be accessed
by the person arrested? Moreover, what justification did
the police need to have to do this search?

What Chimel did was to clarify these questions. The
Court indicated that a search incident to arrest could extend
to the immediate surroundings, or to the area near where a
person arrested could grab for a gun or other weapon or
destroy evidence. The justification for this search would
not need additional probable cause, but instead would be
part of or incident to the original arrest, viewed as neces-
sary to protect the police and prevent the destruction of
evidence. Given this rule, Justice Stewart ruled that the
search of Chimel’s entire house was an unconstitutional vio-
lation of the Fourth Amendment because it was beyond the
immediate surroundings or area where he could have
grabbed a weapon or destroyed evidence.

Chimel v. California is an important Fourth Amend-
ment case. It established both an exception to the exclu-
sionary rule and warrant requirement while at the same
time defining the zone incident to a lawful arrest could be
searched by the police.

For more information: Cassak, Lance, and Milton

Heumann. Good Cop, Bad Cop: Racial Profiling and Com-

peting Views of Justice. New York: Peter Lang, 2003.
—David Schultz

Chisholm v. Georgia, 2 U.S. 419 (1793)

Chisholm v. Georgia was the first major case decided by the
U.S. Supreme Court, with important contemporary consti-
tutional implications. The issue was states’ rights: whether
U.S. states enjoyed SOVEREIGN IMMUNITY under the Con-
stitution. The decision was highly controversial; no less so
because Chief Justice John Jay, voting with the majority,
had helped write the Federalist Papers, an argument for
extended federal powers.

When reading Chisholm, students should be aware that
modern procedure of judicial decision writing did not apply.
At that time, each justice wrote an opinion and delivered it
in order of seniority, with no justice delivering an “opinion
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of the court.” This unwieldy system created problems in cat-
aloging cases and was fortunately dropped years later.

Traditionally, the concept of sovereignty implies that
the sovereign is not answerable to anyone for his/her
actions. The sovereign is immune from civil or criminal lia-
bilities resulting from the decisions he/she lawfully makes.
The legal purpose behind this is to remove this considera-
tion from the decision-making process. For example, if a
representative could be sued because a business lost part of
a market due to the representative’s vote, the representa-
tive may be reluctant to vote against the business” inter-
ests. The question addressed in Chisholm is how far the
immunity goes.

In 1777, the state of Georgia purchased some military
supplies from Alexander Chisholm in South Carolina but
never paid for them. After his death, the executor of his will
pressed the state for payment. Georgia claimed sovereign
immunity and refused to answer the charges, refusing to
appear in court or file an argument.

Under the constitution, the U.S. Supreme Court could
claim ORIGINAL JURISDICTION because the dispute
involved a state and the citizen of another state (Article
III, Section 2). Jay and the Federalist majority on the Court
rejected Georgia’s claim of sovereign immunity. The deci-
sion was made on the basis that the Court is charged in the
Constitution with settling claims between the states and cit-
izens of other states and the founders could not reasonably
have bestowed such a responsibility if they had meant to
absolve states of liability under such proceedings. In other
words, the founders would not have given the Court the
responsibility if they never expected states to be sued. The
court examined and rejected a wealth of English case law
on the subject of sovereignty.

The decision was highly controversial. The battle
between Federalists and States’ Rights advocates were not
settled by the ratification of the Constitution. The
Chisholm decision stoked the fires of this debate. The next
year (1794), a constitutional amendment was proposed to
overturn Chisholm and restore to the states protection
against lawsuits from the citizens of other states. Within a
year enough states had ratified the Eleventh Amendment
to make it part of the Constitution, though President John
Adams did not certify its ratification until 1798. Under the
terms of the Eleventh Amendment, the Constitution did not
allow the Court to claim original jurisdiction in these cases.
Almost certainly, at some point the Eleventh Amendment,
or something like it, was necessary, if for no other reason
than to restrict the Court’s DOCKET to a reasonable level.

The Eleventh Amendment was the direct response to
Chisholm, and the swiftness of its passage is reflective of a
Congress and state legislatures that, despite ratification of
the Constitution, were not prepared to let go of state
sovereignty to the extent desired by the Federalist
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Supreme Court and President Adams. In Chisholm, the
Federalists had overplayed their hand and handed the
Democratic-Republicans another issue around which to
organize. This brief triumph for a Federalist Supreme
Court was a political reach that would be rejected by fed-
eral and state lawmakers and help fuel the rise of the
Democratic-Republicans highlighting the wedge issue of
states rights.

For more information: Orth, John V. The Judicial Power

of the United States: The Eleventh Amendment in American

History. Oxford and New York: Oxford University Press,
1987.

—Charles C. Howard

—Tim Hundsdorfer

cigarette advertising

Cigarette advertising was banned from television and radio
more than three decades ago, as a result of the release of
the U.S. surgeon general’s widely publicized report linking
cigarette smoking to lung cancer and heart disease. Today,
cigarette advertising remains banned from broadcast media
throughout the United States, yet the tobacco industry is
spending record sums of money advertising in print and
other visual media, such as billboards; or banners lining
the interior of skating rinks, basketball and tennis courts,
and baseball and football fields from which events may be
televised; or the Internet. The Supreme Court has allowed
these disparate rules on cigarette advertising to coexist
partly because broadcast and print media are so different
from one another that there should be separate rules tai-
lored to each type of medium; and partly because of the
U.S. Supreme Court’s stance on the question of extending
First Amendment protection to advertising.

Historically, the Supreme Court found no conflict
between the First Amendment and state laws or regula-
tions that prevented advertising of a commercial product.
To the high court, all advertising, or any other communica-
tion made in pursuit of personal profit, was automatically
entitled to less First Amendment protection than commu-
nication made without a profit motive.

During the last quarter century, the Supreme Court
has gradually phased in some First Amendment protection
for COMMERCIAL SPEECH. In 1976 the U.S. Supreme
Court began to back away from its general rule that pro-
vided no First Amendment protection for commercial
speech. In Virginia State Board of Pharmacy v. Virginia
Consumer Council, 425 U.S. 748 (1976), the plaintiffs
argued that a state law that completely prohibited certain
types of commercial speech was overly broad. The high
court’s decision noted that in a case where the constitu-
tionality of a law or regulation was questioned, it was par-

ticularly important to consider the specific facts before
deciding whether commercial speech should be entitled to
First Amendment protection. The high court concluded
that the plaintiff’s argument was valid, and that certain
speech could be entitled to some First Amendment pro-
tection, although not the complete protection afforded to
noncommercial speech.

Four years later, in a landmark decision, Central Hud-
son Gas & Electric Corp. v. Public Service Commission of
New York, 447 U.S. 557 (1980), the Supreme Court
extended First Amendment protection of commercial
speech. In that case, the Court held that a state law restrict-
ing truthful commercial speech would be found valid only
if the state could demonstrate that the restriction was
drawn as narrowly as possible, and that the restriction was
necessary to maintain progress on a matter that was more
important to the state.

In 1993 two Supreme Court decisions held that com-
mercial speech was entitled to at least some First Amend-
ment protection from state restriction or regulation:
Edenfield v. Fane, 123 L. Ed. 2d 543 (1993), and U.S. v.
Edge Broadcasting Co., 125 L. Ed. 2d 345 (1993).

Finally, in Lorillard Tobacco Co. v. Reilly, 533 US 525
(2001), the Supreme Court was faced with a commercial
speech question relevant to cigarette advertising. In Loril-
lard, the state of Massachusetts adopted regulations appli-
cable only to advertising and promoting the sale of tobacco
products. The regulations banned, among other things,
cigarette advertisements on billboards appearing within
1,000 feet of schools or playgrounds. Predictably, Loril-
lard, a major tobacco company, sued the state. Their lawsuit
challenged the constitutionality of several newly adopted
state regulations, one of which was so restrictive that it
effectively banned all outdoor advertising for cigarettes in
the entire state.

The Supreme Court found that Massachusetts had a
valid interest in preventing children from becoming smok-
ers. Hence, the state regulation that prohibited placing
cigarette advertising material within the line of sight of
children under five feet tall was valid. However, another
regulation prohibited cigarette advertisements from
appearing on billboards that were visible within 1,000 feet
of any school. The high court referred to statistics demon-
strating that compliance with this provision would man-
date that Lorillard remove more than 90 percent of its
pre-lawsuit billboards and signs from the entire densely
populated Boston—Worcester—Springfield area. Although
cigarettes were admittedly dangerous, and children should
not be faced with materials advertising such a product, it
was legal to sell cigarettes in Massachusetts. The Constitu-
tion could not condone state regulations that effectively
banned a legal enterprise from operating in the state. The
regulation that dealt with billboard placement was struck



down, since it clearly violated Lorillard’s right to free
speech.

In Lorillard, faced with a situation involving the most
controversial type of commercial speech possible, the
Supreme Court’s decision clearly acknowledged that as
long as cigarette advertising complied with a valid state reg-
ulation that prohibited placing such material within the line
of sight of children under five feet tall, cigarette advertising
deserves the same type of First Amendment protection as
advertising for any other product. In the future, if the high
court is faced with a situation involving state regulations or
laws that place limits on or prohibit cigarette advertising, it
is unlikely that the court will support state regulation unless
the state has a truly compelling reason for imposing the
rule. Eventually, it appears likely that the high court will
decide that all commercial speech is entitled to First
Amendment protection.

For more information: Columbia Encyclopedia, 6th ed.
“Cigar and Cigarette.” Columbia University Press. Avail-
able online. URL: http://www.encyclopedia.com/html/c1/
cigarnlci.asp. Downloaded May 11, 2004; National Center
for Chronic Disease Prevention and Health Promotion,
Office on Smoking and Health. “Selected Actions of the
U.S. Government Regarding the Regulation of Tobacco
Sales, Marketing, and Use.” U.S. Department of Health and
Human Services, Centers for Disease Control and Preven-
tion. Available online. URL: http://www.cdc.gov/tobacco/
overview/regulate.htm. Downloaded May 11, 2004.

Beth S. Swartz

Cipollone v. Liggett Group, Inc.

In Cipollone v. Liggett Group, Inc., the Supreme Court
ruled that the tobacco industry could be held liable for the
health affects due to cigarette smoking. Rose Cipollone
began smoking in 1942. In 1983, after she was diagnosed
with terminal lung cancer, she and her husband initiated a
lawsuit against the three companies that manufactured,
marketed, and sold the brands of cigarettes she smoked,
Cipollone v. Liggett Group, Inc., 593 F. Supp. 1146 (N ].,
1984), based on the New Jersey common law concept of
product liability. The couple claimed that the manufactur-
ers were liable for Mrs. Cipollone’s illness and death
because they had knowingly produced, marketed, adver-
tised, and sold an inherently dangerous product that was
the direct cause of her illness and death.

Liggett and the other tobacco companies denied
responsibility. They claimed that since they printed, on
each cigarette pack they manufactured, the warning label
required by federal law, they had fulfilled their legal obli-
gation and had no need to give smokers additional infor-
mation. The defendants also asserted that an individual
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who decided to smoke after reading and understanding the
warning label assumed responsibility for all of the risks
associated with smoking. Finally, the tobacco companies
argued that when Congress specified the wording and
appearance of the warning labels, they prevented the
tobacco companies from amending the labels to provide
smokers with additional information about newly discov-
ered hazards inherent in smoking and also foreclosed smok-
ers from suing cigarette manufacturers for injury, suffering,
and/or death resulting from smoking.

After an extensive jury trial, the Federal District Court
for the state of New Jersey decided that prior to 1966, when
the federal law requiring warning labels on cigarette packs
took effect, Liggett had known that cigarettes posed serious
health risks and had breached its common law duty to warn
smokers of these dangers. The court denied Mrs. Cipol-
lone’s estate’s claim for compensatory damages, because the
court found that by continuing to smoke after receiving
the mandatory warnings on every cigarette pack she bought
between 1966 and 1984, she was 80 percent responsible for
her illness and death. The court awarded Mr. Cipollone
$400,000 as compensatory damages, because prior to 1966,
the cigarette manufacturers breached their duty to warn
consumers about the risks associated with smoking. The
court concluded that Liggett was not responsible for any
smoking-related problems that occurred after they com-
menced printing warnings on cigarette packages, since
compliance with federal law’s warning provisions pre-
empted the Cipollones’ state common law-based claim of
product liability.

Mr. Cipollone appealed this ruling in the U.S. COURT
OF APPEALS, claiming that Liggett was liable for compen-
satory damages not only to him but also to his wife’s estate.
The decision in that case, Cipollone v. Liggett Group, Inc.,
893 F. 2d 541 (Third Circuit Court of Appeals, 1990),
affirmed the salient points of the district court’s decision
and once again denied Mrs. Cipollone’s estate’s claim for
compensatory damages.

When the parties appealed to the U.S. Supreme Court,
it stated that it would hear the case only to decide whether
a cigarette manufacturer’s compliance with federal
CIGARETTE ADVERTISING and labeling laws (14 U.S.C.
§1333, Labeling; requirements; conspicuous statement, as
amended July 27, 1965, and April 1, 1970; and 14 U.S.C.
§1334, PREEMPTION, as amended July 27, 1965, and April 1,
1970) prevented individuals harmed by cigarette smoking
from suing cigarette manufacturers for damages based on
state law. The Supreme Court’s reason for making this
unusual type of decision was that federal courts disagreed
on the correct interpretation of the labeling laws, so that
some states provided manufacturers with immunity from
lawsuits by injured smokers, while other states allowed such
lawsuits. As the result of this inconsistency in interpretation,
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if a smoker sued a manufacturer in a state that permitted
such lawsuits to proceed, the manufacturer might be able to
“forum shop,” i.e., concoct a reason to request that the case
be transferred to another venue in which: (a) the manufac-
turer has an office or other business address; and (b) such
lawsuits are prohibited. Clearly, if the manufacturer suc-
ceeds in this type of forum-shopping situation, the plaintiff
will be unable to sue in the new forum, whereas he/she
might have prevailed in a lawsuit in the first jurisdiction.

Hence, instead of making a decision specific to the
unique facts of Cipollone, the Supreme Court planned to
make a more general decision to prevent the occurrence of
inequitable forum-shopping situations. While the Supreme
Court would not decide whether the Cipollone family
should receive compensation for smoking-related suffer-
ing and death, the Court would establish the rights of the
parties and other criteria relevant to future lawsuits similar
to Cipollone.

Under current product liability law in the United
States, if a manufacturer knows or suspects that one of its
products presents some type of hazard, a consumer injured
by the product has the right to sue the manufacturer for
monetary damages. The risk of susceptibility to this type of
lawsuit provides a strong incentive for manufacturers to
either: (a) be absolutely certain that they have removed
the hazard from the product prior to marketing it; or (b)
provide the consumer with easy-to-find, clearly written
and/or diagrammed, highly precise information about the
hazard so that the average consumer will know exactly what
magnitude and type of risk he/she will assume when using
the product. If Congress intended the current cigarette
package labeling laws to preempt consumers from initiating
a product liability lawsuit, when confronted by an injured
smoker, a cigarette manufacturer would have the legal right
to say, “Under federal law, we are only allowed to tell you
exactly what appears on the cigarette package. We would
like to give you additional information about the hazards
inherent in cigarette smoking, but the federal government
prohibits us from providing more information than we have
already printed on the package.”

The Supreme Court found that when Congress passed
the current cigarette package labeling laws, it did not intend
to preempt all lawsuits by injured smokers. The labeling
laws are of very limited scope. They specifically prevent law-
suits based on state law with respect to advertising or pro-
motion of cigarettes. These federal laws do not prevent legal
actions for monetary damages based on: (1) harm to an indi-
vidual due to detrimental reliance on a cigarette manufac-
turer’s testing or research practices; (2) breech of express
warranty, or a situation in which a buyer is injured because
goods that he believed would measure up to a standard
promised by the seller fail to meet that standard; (3)

detrimental reliance of a buyer on a seller’s false represen-
tation or concealment of a material fact, where the untrue
communication is in any form other than advertising; (4)
conspiracy among sellers to misrepresent or conceal mate-
rial facts concerning the health hazards of smoking.

Cigarettes are inherently hazardous; they can cause
serious health problems when put to their intended use.
There are no other products that are currently legal and
available in the United States that are as dangerous as
cigarettes. Because of cigarettes’ unique status, those who
profit from manufacturing, advertising, or selling cigarettes
must be very cautious about the manner in which this prod-
uct is presented to the public. The Supreme Court’s policy
statement in Cipollone served as a warning to cigarette
manufacturers that their continued existence is dependent
upon strict compliance with all federal and state statutes
and common laws.

For more information: Frontline. “Inside the Tobacco
Deal.” Frontline/PBS online (May 1998). Available Online.
URL: http://www.pbs.org/wgbh/pages/frontline/shows/
settlement/. Downloaded May 11, 2004; Encarta Online
Encyclopedia 2004. “Tobacco.” Microsoft MSN. Available
online. URL: http://encarta.msn.com/encyclopedia_
761562287/Tobacco.html. Downloaded May 11, 2004.
—Beth S. Swartz

citizenship

Citizenship refers to the country in which individuals have
legal rights such as to vote. Congress has the power to
establish a uniform rule of naturalization, as established in
the Constitution, Article I, Section 8, clause 4. In general,
a person may become a U.S. citizen by one of two ways,
operation of law or naturalization.

Benefits of being a citizen include the right to vote
and hold public office, a U.S. passport, and certain federal
government jobs ranging from aerospace engineers to air-
port screeners. A citizen enjoys travel privileges, the ability
to petition for permanent residence for immediate family
members, and eligibility for U.S. citizen services including
protection while abroad.

Responsibilities of citizenship include promises to give
up prior allegiances to other countries, support and defend
the Constitution and the laws of the United States, and per-
form service when required. Other responsibilities include
serving on a jury and participating in the political process
by registering and voting in elections.

Most commonly, citizenship is conferred by right of
birthplace, jus soli, to those born in the United States and
its territories. Subject to some limitations, a child born
abroad to one or more U.S. citizen parents may generally



acquire citizenship by right of blood, jus sanguinis, at birth.
In some instances, a nonmarital child born abroad may also
be entitled to citizenship. However, such a person does not
have a constitutional right to citizenship.

Citizenship may also be acquired through naturaliza-
tion petition, naturalization of one parent, or military ser-
vice. No person’s right to be naturalized may be denied
because of race, sex, or marital status. (See 8 USC §1422.)

Naturalization applicants must file Form N-400 Appli-
cation for Citizenship with the Bureau of Citizenship and
Immigration Services (BCIS), an agency of the U.S.
Department of Homeland Security created in 2003.
Although the BCIS’s stated processing goal is six months,
naturalization applications generally take approximately
three years due to the bureau’s limited resources and high
number of pending naturalization applications.

In general, the Immigration and Nationality Act pro-
vides that naturalization applicants must be at least 18 years
of age, possess good moral character, be literate and con-
versant in English, have continuously resided in the United
States, and demonstrate attachment to the principles of the
U.S. Constitution and a favorable disposition toward the
United States. Some exceptions to these requirements can
include honorably discharged members of the armed ser-
vices, Philippino and Persian Gulf veterans, Hmong tribe
members, and those individuals who make extraordinary
contributions to national security or intelligence activities.

One becomes a citizen upon taking the Oath of Alle-
giance to the United States. The oath can be taken without
the words “to bear arms on behalf of the United States
when required by law . . .” if the applicant can evidence
strong religious opposition to bearing arms. The oath can
be administered by the BCIS on the same day as the natu-
ralization interview or by a U.S. district or state court at a
later date. Although long concerned with allegiance prob-
lems attendant to dual nationality, a U.S. citizen may pos-
sess dual citizenship.

An applicant denied naturalization may APPEAL to the
BCIS by filing Form N-336 Request for Hearing on a Deci-
sion in Naturalization Proceedings under 336 of the act.
Such an applicant may have a denial reviewed de novo by
the U.S. district court of jurisdiction.

Citizenship can be lost through expatriation, revoca-
tion, or denaturalization by performing certain acts such as
bearing arms against the United States. Cases of revocation
and denaturalization are governed by the DEPARTMENT
OF JUSTICE.

Recent changes in naturalization practices include the
passage of the Child Citizenship Act of 2000 which auto-
matically confers citizenship to qualifying orphans adopted
abroad and allows for the expeditious naturalization of
adopted children residing outside the United States. The
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act also allows for automatic naturalization for those
adopted children who adjust their status to that of lawful
permanent resident prior to the age of 18.

More notable is the Domestic Security Enhancement
Act, also known as the USA PATRIOT Act, enacted in
2001, which broadened the U.S. Supreme Court’s ability
to revoke citizenship, especially within the first two years of
naturalization.

Seemingly in contrast to the Constitution, the Justice
Department is contemplating the enforcement of the USA
PATRIOT Act II, a measure that would give the federal
government unprecedented antiterror powers including
the authority to revoke American citizenship of native-born
Americans.

For more information: A Guide to Naturalization, Form
M-476. U.S. Department of Citizenship and Immigration
Services; U.S. Department of Justice. “The USA Patriot
Act: Preserving Life and Liberty.” Department of Justice Web
site. Available online. URL: http://wvww lifeandliberty.gov.
Downloaded May 11, 2004.

—Elizabeth Ricci

City of Chicago v. Morales, 527 U.S. 41 (1999)

In City of Chicago v. Morales, a divided Supreme Court
struck down a city law that made it illegal for several youths
to loiter on public streets. The Court struck the law down
as unconstitutionally vague and as an infringement of the
Fourteenth Amendment right of individuals to freely asso-
ciate with others.

In an effort to combat street gang activity, the City of
Chicago, Illinois, enacted an ordinance in 1992 that pro-
hibited criminal street gang members from loitering with
one another in any public place. The concern was that gang
members often hung out on city streets, intimidating mem-
bers of the public, and committing many of their crimes in
these locations. In order to lessen this intimidation and to
prevent street crime, the Gang Congregation ordinance
defined loitering as “remaining in any one place with no
apparent purpose.” It then made it illegal for any member
of a street gang, whether it be formal or informal, to loiter
in any public place such as a street, public sidewalk, or
park. If a police officer suspected an individual or individ-
uals whom she reasonably believed to be loitering in viola-
tion of this ordinance, the officer could order them to leave
the area. If they did not disperse, they could be arrested.

Before lower courts found the law unconstitutional in
1995, police had issued more than 89,000 dispersal orders
and arrested more than 42,000 individuals for violating the
Gang Congregation ordinance. In that time, several courts
had upheld the ordinance as constitutional, while others



80 City of Richmond v. J. A. Croson Company

had ruled the opposite, contending that the law was vague
and that it had violated the Fourth Amendment. One indi-
vidual who was arrested challenged the case up through the
Mlinois court system where the state supreme court found
that the law violated the Illinois and federal constitutions.
The United States Supreme Court accepted certiorari,
affirming the decision of the Illinois Supreme Court.

In writing for the Court, Justice STEVENS contended
that the Gang Congregation ordinance was unconstitution-
ally vague and therefore in violation of the due process
clause of the Fourteenth Amendment. First he argued that
the definition of loitering was vague, drawing no clear dis-
tinction between innocent conduct and activities that may
result in criminal harm. For criminal laws to be upheld as
constitutional, they must give a clear warning to citizens
regarding what behavior was illegal so that they could com-
ply. Instead, the law here failed to give individuals proper
notice regarding what type of activity was illegal, leaving
instead too much discretion in the police to decide what
constituted loitering or a violation of the law. Thus, indi-
viduals would be subject to arrest only when they failed to
comply with a police order to disperse and, lacking this
order, the Court contended, individuals may not know
when they may be in violation of the law.

Critical to its reasoning was an assertion by the Court
that individuals do have a constitutional right to loiter or
simply just move about freely from one place to another.
Justice Stevens contended that the right to innocently be
on the streets is one of the basic rights protected by the
Fourteenth Amendment.

In concurring with the decision, Justice O’'CONNOR
indicated that while she agreed that the current law was
unconstitutional, it would be possible to draft new laws that
were less vague and might be upheld by the Court. She
suggested that loitering ordinances that required a harm-
ful purpose associated with loitering, such as intimidation
of the public, or laws that limit the areas and manner
regarding its enforcement, might be constitutional. As a
result of her comments, Chicago and other cities did draft
new laws making loitering illegal, and they have again been
challenged as unconstitutionally vague.

Overall, City of Chicago v. Morales is an important
affirmation of the right of individuals simply to be on the
streets, free from being hassled by police officers. The case
is also important since it seemed to reaffirm the rights even
of minors to enjoy basic constitutional rights, such as the
freedom of association.

For more information: Cassak, Lance, and Milton

Heumann. Good Cop, Bad Cop: Racial Profiling and Com-

peting Views of Justice. New York: Peter Lang, 2003.
—David Schultz

City of Richmond v. J. A. Croson Company, 488

U.S. 494 (1989)

In City of Richmond v. ].A. Croson Company, 488 U.S. 494
(1989), the U.S. Supreme Court found the City of Rich-
mond’s AFFIRMATIVE ACTION program used in city con-
tracts unconstitutional. The Court ruled that the City of
Richmond’s “Minority Business Enterprise” (MBE) pro-
gram violated the Constitution’s Fourteenth Amendment
clause providing for “equal protection of the laws.” In doing
so, the Court established that all nonfederal “Minority
Business Enterprise” programs would be evaluated by the
courts under the “STRICT SCRUTINY” standard of review.

Richmond, Virginia, like hundreds of other state and
local governments around the country, had enacted an affir-
mative-action statute designed to increase the rate of minor-
ity participation on government-funded work projects.
While many of these programs contained provisions focus-
ing on direct contracts between the government and minor-
ity-owned businesses, Richmond’s MBE program called for
successful bidders on government contracts to subcontract
30 percent of the dollars in the contract to minority-owned
firms. Richmond based the majority of its MBE program
on the federal MBE program upheld by the Supreme Court
in FULLILOVE V. KLUTZNICK, 448 U.S. 448 (1980).

The City of Richmond refused the low bid of J. A. Cro-
son Company because it did not provide for minority sub-
contractors, and J. A. Croson sued the city for “reverse”
RACIAL DISCRIMINATION. Richmond argued that its pro-
gram was designed (1) to help minorities and (2) to reme-
diate discrimination against minorities, both points critical
to the Court in Fullilove. The Court, however, ruled that
any distinction between benevolent and malevolent dis-
crimination was misguided and that remedial programs
must be targeted to proved discrimination against minori-
ties within the Richmond area. The Court in Croson did
not overrule Fullilove but rather argued that there is a con-
stitutional difference between federal and state or local
race-based legislation. This distinction was subsequently
overruled in ADARAND CONSTRUCTORS, INC. V. PENA, 515
U.S. 200 (1995).

Though the outcome of Croson was a seeming defeat
for affirmative-action proponents, the opinion in Croson
established how governments could create a constitutional
affirmative-action program. To do so, a government must
establish that its program is “narrowly tailored to a com-
PELLING STATE INTEREST.” As the Court elaborated, this
means that governments seeking to create an MBE pro-
gram must prove that there is a significant disparity
between the availability and utilization of minority con-
tractors in the area. Further, (1) the government must con-
sider race neutral methods toward addressing the disparity;
(2) the MBE program targets must correspond to the



respective populations in the area; (3) the statute must be
flexible; (4) the burden on excluded groups must be mini-
mized; and (5) MBE programs must be of limited duration.
In the decade following Croson, the lower courts have
consistently followed the dictates set out by the U.S.
Supreme Court. Local governments, however, have
responded to political demands and actually created more
than 100 new MBE programs. Many of these new programs
have been created based on the Court’s opinion in Croson.

For more information: Drake, W. Avon, and Robert D.
Holsworth. Affirmative Action and the Stalled Quest for
Black Progress. Urbana: University of Illinois Press, 1996;
Sweet, Martin J. Supreme Policymaking: Coping with the
Supreme Court’s Affirmative Action Policies (forthcoming).

—Martin J. Sweet

civil liberties

Civil liberties involve limits imposed on government power
with the aim of preserving individual freedom. Such limi-
tations are placed on governments both in the bodies of
state and the federal constitutions (which set out specific
liberties and limit government powers through checks and
balances and the SEPARATION OF POWERS) and in their bills
of rights.

The U.S. Constitution’s BILL oF RicuTs (1791), com-
prising the Constitution’s first 10 amendments, sets out
guarantees for (among others) the freedom of speech and
press, the free exercise of RELIGION, the right to keep and
bear arms, rights against unreasonable searches and
seizures, and a broad array of procedural rights applying to
those charged with crimes. The Bill of Rights preserves
civil liberties by serving as a touchstone for political argu-
ment concerning government actions and policies and by
setting judicially enforceable legal requirements. Civil lib-
erties, which involve limiting government power to pre-
serve individual freedom, are commonly distinguished
from crviL ricuts, which involve the affirmative rights of
similarly situated people to be treated equally under law.

Americans have been famously suspicious of govern-
ment power and jealous of their liberties since their incep-
tion as a nation. Indeed, the American Revolution was
sparked in considerable part by their conviction that the
British were repeatedly violating their rights as English-
men, guaranteed (among other places) by the English Bill
of Rights (1689). But the era in which the Supreme Court
(and other federal courts) served as the primary protector
of civil liberties is relatively recent.

For much of American history, the Bill of Rights were
understood to be legal restrictions on the distant and sus-
pect national government only, and not the states. As gov-
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ernment power grew rapidly in the early 20th century, how-
ever, the Court developed a sustained interest in protecting
civil liberties. Although the Court did deal with scattered
civil liberties issues throughout the 19th century and devel-
oped a sustained interest in issues of freedom from certain
forms of economic regulation in the late 19th century, its
modern civil liberties jurisprudence began with a series of
free speech decisions involving political radicals opposed to
U.S. entry into World War I.

Over the course of the 20th century, while grappling
with altering social and political contexts, the Court was
confronted with diverse arguments concerning the proper
scope of civil liberties, given the legitimate authority of gov-
ernment to enact laws that advance peace and good order
and the public health, safety, and morals. The Court wres-
tled with the countervailing claims of liberty and good
order in free speech cases involving radical politics (includ-
ing anarchism and communism) in times of crisis, aggres-
sive religious proselytizing by Jehovah’s Witnesses, labor
marches and strikes, civil rights and antiwar protests, a new
sexual openness and expressiveness, and other areas. In the
process, it developed constitutional doctrine (or a frame-
work for interpreting the broad and vague provisions of
the Bill of Rights that would help resolve highly specific
cases) that protected a variety of types of speech—{rom
“pure” verbal speech to “expressive conduct” and “symbolic
speech,” in an expanding variety of settings. The Court
expanded press freedoms significantly in the early 1960s.

In a series of cases involving schools which stuck down
both prayer and (voluntary) Bible reading in the public
schools, the Court inaugurated the modern understanding
of the separation of church and state under the First
Amendment’s establishment clause. In cases involving
requested religious exemptions from laws involving consci-
entious objectors, public education, taxation, military dress,
and religious rituals involving animal sacrifice and illegal
drugs, the Court refined its doctrine concerning the indi-
vidual right to the free exercise of religion. In part reacting
to police excesses during Prohibition and the often brutal
treatment of blacks by southern courts and police forces, the
Court fashioned a complex web of constitutional doctrine
constraining the power of prosecutors and the police pur-
suant to the criminal process provisions of the Bill of Rights.

The modern Supreme Court approaches civil liberties
cases by asking first whether the challenged law impinges
on a fundamental right or a “preferred freedom,” whether
that right or freedom is set out expressly in the constitu-
tional text or not. If it does, the Court applies a highly skep-
tical “STRICT SCRUTINY” to the laws, which inclines toward
striking it down, upholding only if it concludes the law is
narrowly tailored in service of a compelling government
interest. Arguments about the status of particular freedoms
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under the Constitution and about the respective claims of
government and the individual are at the heart of the
modern civil liberties law. The Supreme Court’s decisions
in weighing these arguments are an important part of
American politics, and have become a touchstone of
the American constitutional tradition.

For more information: Gillman, Howard. “Preferred
Freedoms’: The Progressive Expansion of State Power and
the Rise of Modern Civil Liberties Jurisprudence.” Political
Research Quarterly 47 (September 1994): 623-653; Kersch,
Ken I. Constructing Civil Liberties: Discontinuities in the
Development of American Constitutional Law. Cambridge:
Cambridge University Press, 2004; Klarman, Michael.
“Rethinking the Civil Rights and Civil Liberties Revolu-
tion.” Virginia Law Review 82 (1990): 1-67; Powe, Lucas
S. The Warren Court and American Politics. Cambridge,
Mass.: Belknap Press/Harvard University Press, 2000.
—Ken I. Kersch

civil rights

Civil rights guarantee similarly situated persons that they
will be treated equally under law. Constitutional rights to
equal treatment by the government are set out in the U.S.
Constitution’s Thirteenth (1865), Fourteenth (1868), and
Fifteenth (1870) Amendments (the “Civil War Amend-
ments”), which, respectively, outlaw slavery, guarantee all
persons the equal protection of the laws, and vouchsafe
equal voting rights regardless of race, color, or previous
condition of servitude. Statutory rights to equal treatment
by either governments or private entities (such as busi-
nesses or private schools) are also part of modern civil
rights law. The Supreme Court protects civil rights both
through its power to void laws that violate the Constitution
(the power of JupICIAL REVIEW) and through its power to
interpret the nation’s civil rights statutes. Although the
terms are sometimes used interchangeably and the con-
ceptual distinction is far from pristine, civil rights refers to
affirmative guarantees to equal treatment, while CIVIL LIB-
ERTIES refers to freedom-preserving negative limitations
on government power.

The principles of civil rights law were forged with a sin-
gle problem foremost in mind: the unequal treatment, by
government and private entities alike, accorded to African
Americans because of their race. Before the Civil War, most
African Americans were enslaved, and (as the Supreme
Court noted in its infamous DRED ScoOTT case decision)
were considered property with “no rights which the white
man was bound to respect.”

In the war’s aftermath, northern initiated efforts were
made to alter this status by passage of federal statutes like

the Civil Rights Act of 1866 (guaranteeing blacks equal
rights to make and enforce contracts, to sue, be sued, and
appear as witnesses in court, to purchase and own property,
and to be protected against physical violence), the Civil
Rights Act of 1875 (which sought to protect blacks against
discrimination in public accommodations like parks,
schools, public transportation, and hotels), and the First
Military Reconstruction Act of 1867 (protecting the right of
blacks to vote). The Civil War Amendments were passed
both to provide their own list of guarantees and to make
clear that the unprecedented national efforts to enforce
civil rights were consistent with the Constitution, which
heretofore had placed strict limits on federal power.

Over time, however, southern resistance mounted and
northern will flagged. The Supreme Court at the time drew
a distinction between less controversial “civil rights” of the
sort protected in the 1866 Civil Rights Act from “political
rights” (like the right to vote and hold office) and the most
controversial “social rights” (like public accommodations,
education, and intermarriage). The Supreme Court held
that Congress had no authority under the Civil War
Amendments to enforce social rights. As the southern Jim
Crow regime was consolidated, blacks were denied their
voting rights and segregated from whites, and the Supreme
Court sanctioned these developments.

Although rooted in the Civil War Amendments, mod-
ern civil rights law began to take shape only in the mid-20th
century, in the aftermath of a massive black migration north
to cities in the 1920s (where they could vote), intense polit-
ical and legal pressure from the civil rights movement, and
an ideological context altered by a war against an overtly
racist Nazi enemy. It was at this time that, reinforcing ten-
tative first steps taken by the Roosevelt and Truman admin-
istrations, the Supreme Court began to consider the
formerly separate categories of civil, political, and social
rights as a single category of “civil rights” and adopt increas-
ingly expansive understandings of those rights.

In the aftermath of the Kennedy assassination and
under the leadership of President Johnson, Congress
passed major civil rights legislation: the C1viL RicHTS ACT
OF 1964 (outlawing discrimination on the basis of race,
color, RELIGION, sex, and national origin in employment,
education, labor unions, and public accommodations); and
the VoTING RI1GHTS AcT of 1965, which the Court subse-
quently interpreted broadly.

Although civil rights law was initially formulated with
African Americans in mind, even before the Civil War,
other groups, often drawing analogies between their own
unequal treatment and the unequal treatment of blacks,
argued on behalf of their own civil rights. In the 19th cen-
tury, women, many of whom were active in the abolitionist
movement and faced discrimination within it, argued that
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President Lyndon Johnson signs the Civil Rights Act of 1964 as Martin Luther King, Jr., looks on. (Johnson Library)

in being denied the right to vote, to own property, to make
contracts, to sue, and to serve on juries, and in being barred
from professions like law and medicine, their constitutional
rights to equal treatment, like those of African Americans,
were being denied.

In the 19th century, the Supreme Court rejected these
assertions out of hand. The situation remained relatively
unchanged, despite women winning the right to vote with
the adoption of the Nineteenth Amendment in 1920, until
women were granted statutory protection against SEX DIS-
CRIMINATION alongside blacks in a provision of the Civil
Rights Act of 1964; and at the behest of women’s rights
organizations, the Court inaugurated its modern constitu-
tional and statutory sex-discrimination jurisprudence in
the 1970s. Following these successes, other groups like
gays and lesbians and the disabled, sought and won simi-
lar protections from courts, legislatures, administrative
agencies, and private organizations. Other groups, such as
the poor, sought, and continue to seek, similar civil rights.

In civil rights cases invoking the Fourteenth Amend-
ment’s EQUAL PROTECTION CLAUSE, the Court evinces spe-

cial vigilance when confronted with laws imposing disabili-
ties on certain “discrete and insular minorities.”

The modern Court applies different “tiers of scrutiny”
to different groups in its equal protection analysis. It
applies minimal scrutiny to laws which do not involve “sus-
pect” or “semi-suspect” classifications (or FUNDAMENTAL
RIGHTS such as marriage and procreation), upholding such
laws if it finds them to be rationally related to a legitimate
government interest. In cases involving “SUSPECT CLASSI-
FICATION” like religion or race, however, the Court applies
“STRICT SCRUTINY” by which it holds the law unconstitu-
tional unless it finds it to be narrowly tailored in service of
a compelling government interest. The Court has devised
an “intermediate” tier of scrutiny applicable to “semi-sus-
pect” classifications like sex or illegitimacy, upholding only
those laws that are substantially related to an important
government interest.

While this framework for analysis has guided the Court
in much of its civil rights jurisprudence, some have begun
to question whether the Court has begun to depart from it
in recent years. Despite its refusal to designate the mentally
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retarded or gays and lesbians—or even “hippies”—suspect
classifications, the Court has invalidated laws burdening
them under the ostensibly highly deferential RATIONAL
BASIS test. In AFFIRMATIVE ACTION cases, the Court has
upheld racial classifications, despite a strict scrutiny stan-
dard, drawing a relatively new distinction between “benign”
and “invidious” discrimination and citing “diversity” as a
“compelling government interest.”

For much of American history, civil rights disputes
involved open and patently invidious discrimination, such
as the forthright denial of jobs to people on account of their
race or sex. Many contemporary arguments concerning
civil rights, however, involve allegations of hidden or sub-
tle discrimination, such as claims that the reasons offered
for failing to hire someone or sell him a house were offered
as covers for a discriminatory motivation, or that ostensibly
neutral or reasonable laws have a “disparate impact” on dis-
advantaged minority groups.

Contemporary civil rights issues are raised in cases
involving racial profiling, racial preferences, and the use of
racial classifications in hiring and college admissions, pro-
portionality in funding of men’s and women’s college sports
teams (TITLE IX), the racial gerrymandering of electoral
districts, differential treatment of ILLEGAL ALIENS in access
to public services such as schools and health care, same-
sex marriage, adoption, and visitation, and the provision of
special accommodations for the disabled in sports and
employment. In many of these disputes, both sides claim to
be fighting for “civil rights.” In the future, the meaning of
the term itself will be shaped in significant part by rulings
of the U.S. Supreme Court.

For more information: Eskridge, William N., Jr. Gaylaw:
Challenging the Apartheid of the Closet. Cambridge, Mass.:
Harvard University Press, 1999; Hoff, Joan. Law, Gender,
and Injustice: A Legal History of U.S. Women. New York:
New York University Press, 1991; Klarman, Michael J.
From Jim Crow to Civil Rights: The Supreme Court and the
Struggle for Racial Equality. New York and Oxford: Oxford
University Press, 2003; Nelson, William E. The Fourteenth
Amendment: From Political Principle to Judicial Doctrine.
Cambridge, Mass.: Harvard University Press, 1988.
—XKen I. Kersch

Civil Rights Act of 1964
The Civil Rights Act of 1964 was a major piece of legislation
passed by Congress to ban discrimination in many private
establishments. Yet once passed, its constitutionality was
open to question.

The Civil Rights movement brought the discriminatory
treatment of African Americans to the forefront of the
American psyche. President Lyndon B. Johnson, seeking to

eradicate the vestiges of centuries of oppression, asked
Congress to create a law that would move African Ameri-
cans from a disenfranchised minority to an empowered
class. After the longest debate in Senate history and an
unsuccessful filibuster led by Senator Strom Thurmond,
Congress passed the Civil Rights Act of 1964. This act was
the first major piece of legislation dealing with Civil Rights
in the nearly hundred years since Reconstruction. In writ-
ing the Civil Rights Act, Congress invoked its powers under
the Interstate Commerce Clause instead of power emanat-
ing from the Fourteenth Amendment since the latter
applies to the states. The decision to use the Interstate
Commerce Clause gave Congress wide latitude in setting
the specific requirements and enforcing the act, as well as
allowing the act to pass constitutional muster.

The Civil Rights Act of 1964 sought to create a more
egalitarian society through government standards and leg-
islation. The act prohibited the use of literacy tests and
other discriminatory tactics in voter registration, called for
desegregation of public facilities and education, and estab-
lished the EEOC, the EQUAL EMPLOYMENT OPPORTUNITY
CoMMISSION. The most controversial aspect of the act was
Title II, a ban on discrimination in public accommodations
that have a substantial relation to INTERSTATE COMMERCE.
This facet proved to be controversial because it dictated
how private property could be used.

HEART OF ATLANTA MOTEL V. UNITED STATES, 379 U.S.
241 (1964), was the first challenge to the newly passed law.
An Atlanta motel, which derived the majority of its business
from interstate travelers, steadfastly refused to serve
African-American patrons. The owner of the motel claimed
that Congress had exceeded its authority under Article IT of
the Constitution and had violated his Fifth Amendment due
process rights by effectively taking his property out of his
control. He further claimed that Congress’ forcing him to
rent to African Americans amounted to forcing him into
slavery, a violation of the Thirteenth Amendment. The
Supreme Court did not agree.

In a unanimous opinion written by Justice Arthur Gold-
berg, the Court ruled in favor of the federal government.
Congress, the Court said, was well within its rights to invoke
the Interstate Commerce Clause in passing this sweeping
legislation. Since the motel derived more than 70 percent of
its revenue from interstate travel, Title II could be applied
specifically in this case. The Court dismissed assertions of
violations based on the Fifth and Thirteenth Amendments.

A companion case, Katzenbach v. McClung, 379 U.S.
294 (1964), established the same principle for restaurants.
Ollie’s Barbecue in Atlanta, Georgia, refused to serve
Negroes. Justice Thomas CLARK, writing for a unanimous
court, held that restaurants were involved in interstate
commerce and therefore covered by the act. He further



argued that discrimination by restaurants was a significant
burden on Negroes traveling in interstate commerce.

Title VI of the Civil Rights Act authorized cutting off
federal funds from states and local governments that prac-
ticed discrimination. This was undoubtedly the most effec-
tive provision of the act. It resulted in a major step toward
desegregating public schools. Some have argued that it had
more of an impact than did the famous court case, Brown
v. Board of Education, 347 U.S. (1954), that declared “sep-
arate but equal” schools to be inherently discriminatory.

In addition, all agencies within state governments that
received federal funds were now required to submit “assur-
ance of compliance” forms that stated the extent to which
they were in compliance with the Civil Rights Act of 1964.
Since roughly 20 percent of all state and local revenues
came from federal sources, this too proved to be an extraor-
dinarily effective incentive to end segregation.

Little noticed at the time was a provision prohibiting
discrimination based on race, color, RELIGION, national ori-
gin, and in employment, sex. Thus the act, intended pri-
marily as a law prohibiting RACIAL DISCRIMINATION,
became a major resource in the subsequent battle for gen-
der equality.

A major area not covered by the act was discrimina-
tion in housing. The resolution to that problem had to wait
for the Civil Rights Act of 1968.

For more information: Cortner, Richard C. Civil Rights
and Public Accommodations: The Heart of Atlanta and
McClung Cases. Lawrence: University Press of Kansas,
2001; Epstein, Lee, and Thomas G. Walker. Constitutional
Law for a Changing America: Rights, Liberties and Jus-
tice. 5th ed. Washington, D.C.: CQ Press, 2004.
—Temeka Higgins

Civil Rights Acts

The Civil Rights Acts refer to legislation passed during the
Reconstruction to provide rights and liberties to the freed
slaves.

During the Reconstruction period following the Civil
War (1861-65), idealistic legislators believed they could
secure the rights of freed slaves to prove that the bloody
conflict had not been fought in vain. Their first priority was
ratification of three amendments to the U.S. Constitution.

The Thirteenth Amendment, enacted in 1866, one year
after the end of the Civil War, quite simply abolished slavery
throughout the United States. It added to the Constitution,
which otherwise included substantial restatement of the
Declaration of Independence, the previously conspicuously
absent word equality. Unfortunately, in response to this
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amendment, many states enacted “black codes” that codified
limitations to the CIVIL RIGHTS of the newly freed slaves.

One of the reasons behind the 1868 enactment of the
Fourteenth Amendment was an effort by some members of
Congress to counter the “black codes.” In retrospect, it is
clear that the provisions of this amendment had far more
impact than the black codes had had. The Fourteenth
Amendment: (1) granted CITIZENSHIP to former slaves and
other individuals born or naturalized in the U.S.; (2) prohib-
ited states from (a) depriving any person of life, liberty, or
property without due process of law, or (b) denying any per-
son equal protection of the laws; and (c) enacting or enforc-
ing any law that would diminish the privileges associated
with U.S. citizenship; and finally (and perhaps most impor-
tant) (3) to insure that its provisions would be effectuated,
gave Congress explicit authority to pass any laws needed to
enforce its provisions.

The Fifteenth Amendment, enacted in 1870, prohib-
ited anyone from using race as a reason for depriving a cit-
izen of the right to vote.

The 1871 Civil Rights Act prohibited anyone from
using force, intimidation, or threat to deny any citizen equal
protection under the law and provided criminal penalties
for violators of its provisions. The 1875 Civil Rights Act,
which was later declared unconstitutional by the Supreme
Court, guaranteed former slaves the right to use public
accommodations.

To effectuate the intentions behind the Thirteenth
through Fifteenth Amendments, Congress passed four
Civil Rights Acts, one each in 1866, 1870, 1871, and 1875.
The latter was by far the most significant of these acts, in
that its goal was achievement of equal access to inns, pub-
lic conveyances, and places of amusement.

The Supreme Court declared the 1875 Civil Rights Act
unconstitutional in the 1883 Civil Rights cases, on the
ground that the act sought to bar discriminatory action
between individuals, while the Fourteenth Amendment’s
EQUAL PROTECTION CLAUSE was applicable only to state
action. Although certain groups and individuals throughout
the United States had an ongoing interest in integration of
public facilities, such as schools, and development of social
as well as legal equality, they were a small and poorly
funded minority and were able to convince neither
Congress nor state legislative bodies to implement these
ideas. Reintroduction of legislation with intent and reason-
ing similar to the 1875 act’s equal protection clause argu-
ment became increasingly unlikely as subsequent Supreme
Court decisions and congressional actions further narrowed
interpretation of the equal protection clause. Even today,
the current Supreme Court continues to interpret the
equal protection clause as applicable only to state, and not
individual, actions.
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New legislation regarding equal access to public
accommodations was finally introduced in Congress more
than 80 years after the Supreme Court found the 1875 Civil
Rights Act unconstitutional. The new bill, which became
the CIviL RIGHTS ACT OF 1964, sought to create equal
access to public facilities and accommodations through use
of Congress’ commerce power, rather than the Fourteenth
Amendment’s guarantee of equal protection.

Despite multiple challenges to the constitutionality of
the 1964 law that began as soon as the law was passed, the
Supreme Court has continued to find the law constitutional
HEART OF ATLANTA MoOTEL V. U.S., 379 U.S. 241 (1964);
Katzenbach v. McClung, 379 U.S. 294 (1964); UNITED
STATES V. MORRISON, 529 U.S. 598 (2000). It is apparent
that Congress” commerce power provides a more sound
basis than the Fourteenth Amendment’s equal protection
clause for legislation that prevents discrimination based on
race, creed, color, RELIGION, O sex, Or age.

For more information: Schwartz, Bernard. A History of
the Supreme Court. New York and Oxford: Oxford Univer-
sity Press, 1993; Legal Information Institute of Cornell
University Law School. “Civil Rights: An Overview.” Cor-
nell University Press (2002). Available online. URL:
http://Avww.law.cornell.edu/topics/civil_rights.html. Down-
loaded May 12, 2004.

—Beth S. Swartz

civil rights of people with disabilities

CrviL RicHTS refers to the body of individual liberty and
equal opportunity protection that insures the legal ability of
people to participate fully in societal life—without discrimi-
nation. In the United States the civil rights of people with
disabilities are ensured by the “due process” and “equal pro-
tection” clauses of the Fourteenth Amendment to the Con-
stitution. In addition, the last four decades have seen
landmark national legislation aimed at codifying specific
rights and antidiscrimination protection in areas such as edu-
cation, employment, and access to public services and
accommodations. The seminal statutes in these areas are: the
Individuals with Disabilities Education Act, the Rehabilita-
tion Act, and the Americans with Disabilities Act. While one
might suppose that civil rights are always both morally and
legally absolute, in the area of disability, questions over the
cost of strict implementation and the interpretation of statu-
tory provisions often make these rights uncertain.

Individuals with Disabilities Education Act (IDEA)
IDEA, originally the Education for All Handicapped Chil-
dren Act of 1975, broadly defines the manner in which local
school districts are obliged to serve students with disabili-
ties. The U.S. Congress found that “improving educational

results for children with disabilities is an essential element
of our national policy of ensuring equality of opportunity.”
Hence, IDEA was enacted to protect the educational rights
of children with disabilities and their parents. This con-
gressional action to eliminate discrimination in education
was precipitated by court cases, which held that children
with disabilities have the right to a free and adequate pub-
lic education. IDEA mandates that this education be pro-
vided in the “least restrictive environment” (LRE).

Rehabilitation Act

The Rehabilitation Act of 1973 was enacted “to promote the
rehabilitation, employment, and independent living of peo-
ple with disabilities.” The act was proffered with no signifi-
cant commitment of federal authority. Section 504, a
somewhat routine inclusion, was but a tip of the hat to equal
access for people with disabilities—physical and mental.
Simply, 504, which was modeled after TITLE VII of the
CiviL RicHTS ACT OF 1964, prohibits employers who
receive federal financial assistance, federal employers, and
employers having certain contracts with the federal govern-
ment from discriminating against people with disabilities.
Section 504 represents a significant departure from the
assumptions of dependency and incapacity inherent in
much of the earlier U.S. vocational rehabilitation policy.

Americans with Disabilities Act (ADA)
With the ADA of 1990, Congress acted in order “to provide
a clear and comprehensive national mandate for the elimi-
nation of discrimination against individuals with disabili-
ties.” Similar to the Rehabilitation Act, the ADA defines
disability as: (1) a physical or mental impairment that sub-
stantially limits an individual’s major life activities, (2) a
record of such an impairment, or (3) being regarded as hav-
ing such an impairment. The ADA expands the employ-
ment coverage of the Rehabilitation Act to include entities
in the private sector. Further, the ADA significantly
expands the scope of antidiscrimination protection for peo-
ple with disabilities to include public services and public
accommodations and services operated by private entities.

Limitations on Civil Rights
As noted supra, one might assume that all civil rights are
absolute. Regrettably, for people with disabilities this is
not the case. Myriad issues militate against strict enforce-
ment of all supposed rights. In the area of education, the
proper identification of special education students posed an
early problem. While this seems to have been rectified,
recent questions over the form of educational grants seem-
ingly threaten the current system of special education. One
cannot foreknow the ramifications for the civil rights of
special education students if block educational grants are
substituted for the categorical grants currently awarded.



Conceivably, IDEAs mandate to educate in the LRE would
be significantly diminished.

The ADA, which dramatically expands the rights delin-
eated in the Rehabilitation Act, defines people with disabili-
ties as an “insular minority.” Yet the civil rights of these
people are far less absolute than those for other groups con-
sidered insular minorities. Amendments to the Rehabilita-
tion Act allow investigation of what is “reasonable.” Similarly,
“undue hardship” is the safe harbor that prevents many
accommodations from being deemed “reasonable” under the
ADASs Title I employment protection. In Olmstead v. L.C.,
by Zimring, 527 U.S. 581 (1999), the ADA Title II protec-
tion was also interpreted to permit cost to be a considera-
tion in a municipality’s provision of public services.

The federal courts play a central role in interpreting
the protection found within the ADA. The lower level of
scrutiny employed by these courts often leads to interpre-
tations that are inconsistent with the civil rights tradition
within the United States and go against congressional
intent. This is especially the situation with cases brought
by individuals seeking ADA Title I employment protection.
As if an ad hoc system of financial consideration were not
enough, there appears to be no clear understanding of just
who may seek Title I protection. Several cases have
addressed the question of whether an individual has a dis-
ability for purposes of ADA protection. Illustrative are
three cases known as the “Sutton Rulings.”

In 1999 the Supreme Court issued a trio of opinions
that established PRECEDENT for a dramatic narrowing of
the ADA’s Title I employment protection. In Sutton v.
United Air Lines, Inc., 527 U.S. 471 (1999), the Court
affirmed a lower court decision which held that the peti-
tioners, commercial airline pilots with correctable vision,
were not substantially limited in any major life activity.
Thus, the twin sisters had no claim of disability under the
ADA, as they were precluded from one specific job, not a
class of jobs. Using similar reasoning, in Murphy v. United
Parcel Service, Inc., 527 U.S. 516 (1999), the Court held
that a mechanic with controllable high blood pressure was
not precluded from a class of mechanic jobs, as necessary
for ADA protection, rather only from mechanic jobs that
required driving commercial vehicles. In Albertsons, Inc.,
v. Kirkingburg, 527 U.S. 555 (1999), the Court found that
the appellate court was in error when it found a monocular
truck driver disabled for purposes of ADA protection, as he
continued to work in a mechanic position that he had held
for more than 20 years.

The concept of FEDERALISM has also come to play an
important role in the judicial application of the ADAs pro-
tection. In Alden v. Maine, 527 U.S. 706 (1999), the Court
held that state sovereignty reaches far beyond the Eleventh
Amendment’s “citizens of another state.” In Board of
Trustees of the University of Alabama v. Garrett, 531 U.S.
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356 (2001), the Court extended this reasoning to an ADA
claim. An appellate court had ruled that a nurse and a secu-
rity guard could sue the state of Alabama under the ADA’s
Title I. However, in a 5-4 decision, the Court held that state
sovereignty prohibited the state employees from being able
to sue under the ADA. Given the Court’s lower level of
scrutiny in disability cases and the Court precedent on fed-
eralism, the implications for other areas of protection for
people with disabilities remain unclear.

For more information: Freilich, Robert H., Adrienne H.
Wyker, and Leslie Eriksen Harris. “Federalism at the Mil-
lennium: A Review of U.S. Supreme Court Cases Affecting
State and Local Government.” Urban Lawyer 31, no. 4 (Fall
1999): 683-775; Krieger, Linda Hamilton, ed. Backlash
Against the ADA: Reinterpreting Disability Rights. Ann
Arbor: University of Michigan Press, 2003; Scotch, Richard
K. From Good Will to Civil Rights: Transforming Federal
Disability Policy. Philadelphia, Pa.: Temple University Press,
1984; Terman, Donna L., Edwin W. Martin, and Reed Mar-
tin. “The Legislative and Litigation History of Special Edu-
cation.” The Future of Children (Special Education for
Students with Disabilities) 6, no. 1 (Spring 1996): 25-39.

Clenton G. Winford II, Ph.D.

Clark, Thomas (1899-1977) Supreme Court justice
Thomas Clark served as a justice of the United States
Supreme Court from 1949 to 1967. Although generally
seen as a lesser justice, his term included many controver-
sial issues. He also wrote some of the most important deci-
sions of the 1960s and generally supported CIVIL RIGHTS
and political equality.

Born in Dallas, Texas, in 1899, Clark came from a family
of prominent lawyers. His father served as president of the
Texas Bar Association in 1896-97. He received a bachelor’s
and law degree from the University of Texas. Clark joined his
family’s law firm in 1922 and in 1927 was named Dallas
County’s civil district attorney. In 1937 Clark joined the U.S.
Justice Department and spent several years there. During
World War II Clark worked with Sen. Harry S Truman on
defense contractor waste and abuse. When Truman became
president in 1945 he promoted Clark to attorney general.

As attorney general, Clark pursued legislation favor-
able to civil rights but harsh on suspected subversives. In
1949, after the death of Justice Frank MUuRrpHY, Truman
appointed Clark to the U.S. Supreme Court.

Clark had come from a background of politics more
than law and was somewhat distrusted by the legal estab-
lishment in Washington, D.C. He dressed somewhat flam-
boyantly, with a bow tie he wore under his robes. Clark’s
informal style and his occasional Texas braggadocio made
him a subject of humor among refined legal circles.
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Many of Truman’s appointments have been criticized
as mediocre justices. Clark’s record, however, is much
stronger than some believe. He strongly opposed segrega-
tion and voted for all the major civil rights cases in the
1950s. In 1961 he authored the opinion in Mapp v. OHIO
that prohibited law enforcement officials from using ille-
gally obtained evidence, and in 1963 he wrote the majority
opinion in School District of Abington Township ov.
Schempp, which specifically outlawed school-sponsored
Bible readings in public schools. Clark’s refusal to support
President Truman’s seizure of the steel industry in 1952
caused a break with the president.

Clark was particularly outspoken in a series of cases in
the 1960s concerning voting rights. In the celebrated
BAKER V. CARR case he wrote a concurring opinion urging
the court to provide an immediate remedy for the plaintiffs.
He also supported the Court’s decision in GRAY V. SANDERS,
moving toward the one-man, one-vote principle.

Clark’s son Ramsey followed in his family’s tradition
and also became a lawyer. He was prominent in the John
Kennedy and Lyndon Johnson Justice Department and was
named attorney general in 1967; this led to his father’s res-
ignation from the Court in the summer of that year.

In retirement, Justice Clark served as visiting justice
for different courts of appeal. In the summer of 1977 he
died in his sleep in New York City while serving on the
bench for the 2nd Circuit COURT OF APPEALS.

Clark’s tenure on the Court covered many some of the
most tumultuous years in American history. What Clark
lacked in legal scholarship and sophistication he made up
for in common sense and political decency.

For more information: Srerer, Mark. “Justice Tom C.

Clark’s Unconditional Approach to Individual Rights in the

Courtroom,” Texas Law Review 64, no. 421 (1965).
—Charles C. Howard

class action

Class action refers to a lawsuit in which a person or a small
group serves as plaintiff or defendant representing the
interests of a larger group, or class. Federal Rule of Civil
Procedure 23 sets forth the procedures for bringing a class
action. A court generally maintains a class action where it
is not possible to join all persons a lawsuit affects. Subjects
of class actions range from CIVIL RIGHTS, BROWN V. BOARD
OF EDUCATION OF TOPEKA, 347 U.S. 483 (1952), and ROE
V. WADE, 410 U.S. 113 (1973), to real estate issues, Hans-
berry v. Lee, 311 U.S. 32 (1940), to gas and oil leases,
Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985), and
to products liability, Stephenson v. Dow Chemical Co., 123
S. Ct. 2161 (2003).

Rule 23 authorizes a party to sue or be sued as a rep-
resentative in a class action if the party shows four prereq-
uisites. First, the class must be so large that individual suits
would be impractical. Thus, the party must produce evi-
dence of both impracticality and a large number of class
members. Second, legal or factual questions common to
the class must predominate. Sufficient common questions
do not exist where the class members’ claims depend on
issues specific to each individual.

The third prerequisite concerns the qualifications of
the representative party. It must have claims or defenses
typical of the class arising from the same event or theory as
the other members. The fourth prerequisite also concerns
the class representative. The representative must ade-
quately protect the interests of the class. This requirement
reflects the principles of due process in the protection of
absent class members’ rights. The court must determine
the adequacy of a representative under the circumstances
of each case, considering that the representative must rep-
resent the class’s varied interests and present an interest
sufficiently adverse to the opposing party’s so that the par-
ties actually litigate the issues.

In order for a trial court to maintain, or certify, a class
action, the representative must prove one of three further
requirements. Rule 23 requires the court to determine
whether to certify a class action “as soon as practicable” after
the action commences. The first of these involves the diffi-
culties that would likely arise if class members resorted to
separate actions. A representative may prove either one of
two things. The representative may prove a person or entity
may have rights for which separate judgments might create
conflicting standards for the other party’s conduct. Alterna-
tively, the representative may prove an individual judgment,
without a class action, might, as a practical matter, dispose of
the other class members’ potential causes of action or impair
their ability to protect their interests. Second, the represen-
tative may prove a party has taken action or refused to take
action regarding a class, making injunctive or declaratory
relief appropriate. Third, the representative may show that
common questions of law or fact outweigh questions involv-
ing individual members and that a class action is a superior
method for fair and efficient judicial decision of the issues.
This option covers those cases in which a class action would
save time, effort, and expense and promote uniform deci-
sions for similarly situated persons, without sacrificing pro-
cedural fairness or causing undesirable results.

The trial court closely controls the progress of a class
action lawsuit and may make orders concerning its devel-
opment. The parties must obtain court approval of a pro-
posed settlement or dismissal of a class action. In addition,
the parties must give each class member notice of a pro-
posed settlement or dismissal.



State courts also have rules of procedure, similar to
Rule 23, which permit class actions.

For more information: Coyne, Thomas A. Federal Rules
of Civil Procedure. 2nd ed. St. Paul, Minn.: West Group,
2001; Federal Judicial Center. Manual for Complex Litiga-
tion. 3rd ed. St. Paul, Minn.: West Group, 1995.

—Patrick K. Roberts

City of Cleburne v. Cleburne Living Center, 473

U.S. 432 (1985)

In the City of Cleburne v. Cleburne Living Center, the
Supreme Court struck down a city ordinance requiring a
special use permit for a group home for the mentally
retarded. In a plurality opinion authored by Justice White,
the Court held that the mentally retarded do not consti-
tute a quasi-suspect group of people entitled to a more
demanding standard of JuDICIAL REVIEW than the RATIO-
NAL BASIS test associated with economic and social legisla-
tion. The EQUAL PROTECTION CLAUSE of the Fourteenth
Amendment is violated when a municipality requires a spe-
cial use permit for a group home for the mentally retarded
but not for other types of group homes if there is no ratio-
nal basis to believe that these facilities will pose a threat to
the legitimate interests of the city.

The Cleburne Living Center (CLC) applied for a spe-
cial use permit from the City of Cleburne after the city con-
cluded that the home should be classified as a “hospital for
the feebleminded.” The home would accommodate 13
retarded men and women and the resident staff. After a
public hearing, the city denied the permit. The city claimed
to be concerned about the safety and the fears of people in
the adjoining neighborhood. The CLC sued in federal
court alleging that the ordinance violated the equal protec-
tion clause. The district court found the denial of the per-
mit constitutional, but the COURT OF APPEALS reversed,
holding that mental retardation is a “quasi-suspect” classifi-
cation. Under this “heightened-scrutiny” standard of judi-
cial review, a government regulation has to substantially
further an important governmental objective. Most legisla-
tion is reviewed under the “rational basis” test, which
assumes that our elected officials act in a way reasonably
related to a legitimate government purpose. When groups
of people who have historically been discriminated against
are the basis of a governmental category or when FUNDA-
MENTAL RIGHTS are implicated, the Supreme Court takes a
skeptical view of the law and requires the government to
show a compelling reason for the regulation. This level of
review is known as “STRICT SCRUTINY.” In previous Court
decisions, heightened scrutiny has been extended to cases
involving SEX DISCRIMINATION and illegitimacy but not to
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the aged. This case is significant because the Supreme
Court chose not to expand the application of heightened
scrutiny to the mentally retarded.

Justice WHITE, with Justices BURGER, POWELL, REHN-
QUIST, STEVENS, and O’CONNOR, held that the city’s denial
of the use permit was based on an irrational prejudice
against the mentally retarded. The mentally retarded have
a history of “unfair and often grotesque mistreatment.” The
city failed to show how this home would be different than
other types of group residences that were allowed without a
permit. Group homes provide the mentally retarded with
the means to be integrated into the community. Since there
was not even a rational basis to believe the city would be
threatened by the home for the mentally retarded, the
Court did not have to decide whether the mentally retarded
were a quasi-suspect class of people. In addition, the men-
tally retarded have not lacked political power since there is
a great deal of legislation protecting them. Justices MAR-
SHALL, BRENNAN, and BLACKMUN concurred in the out-
come of the case but disagreed with how the Court reached
its decision and with the narrow, as-applied remedy against
the city. They would have used the more demanding stan-
dard of heightened scrutiny, and they felt that the city
should not have prevailed under the rational-basis test.

For more information: Perlin, Michael L. Mental Dis-
ability Law. 2nd ed. Durham, N.C.: Carolina Academic
Press, 1999.
—Colleen Hagan
—Martin Dupuis

Clinton v. City of New York, 524 U.S. 417 (1998)
In Clinton v. City of New York, the Supreme Court struck
down the Line Item Veto Act of 1996 in which the
Congress had given the president permission to selectively
cancel certain spending items or tax breaks. The movement
to pass legislation to allow the president the power to selec-
tively veto provisions from legislation has occurred since
the late 19th century. The movement gained strength when
President Reagan in the 1980s and then the newly Repub-
lican-controlled Congress in the 1990s advocated the line
item veto to balance the budget or to limit the spending of
the federal government. Article I of the Constitution, how-
ever, contains the presentment clause, in which the presi-
dent is required either to sign the proposed bill into law or
return the whole proposal to Congress (i.e., the veto
power). The Constitution has never been interpreted to
allow selective vetoing so this was the main question the
Court had to answer.

Large majorities in both chambers of Congress passed
the legislation but its opponents had worked quickly to
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overturn it. This was actually the second case where the law
was challenged and the Supreme Court granted quick
review. Senator Robert Byrd and five other members of
Congress sued in federal court in Raines v. Byrd, 521 U.S.
811 (1997). The Supreme Court decided that these mem-
bers of Congress did not have the ability to sue because
the act had not caused them any direct harm or injury. The
Clinton case would be the second legal challenge when it
was brought by a group of hospitals in New York City and a
group of potato farmers in Idaho who had lost money, as
well as other benefits. The Clinton administration, through
Solicitor General Seth Waxman, argued that this legisla-
tion was not a true line item veto because Congress had
reserved the right to exempt measures from being vetoed
and also because Congress had given the power to the pres-
ident to use as he sees fit. The argument was also made that
the president was allowed some discretion in spending the
money appropriated by Congress in Field v. Clark, 143 U.S.
649 (1892), so this line item veto power would be similar
to that authority.

The Supreme Court rejected this logic. Justice John
Paul STEVENS, writing for the majority of the Court, deter-
mined that this law was a clear violation of the presentment
clause of the Constitution in Article I. The Court believed
that the president must either accept or veto a proposed
law in its entirety or not at all. The Court majority made a
clear distinction between the veto power and the cancella-
tion of part of a bill, as was outlined in the Line Item Veto
Act of 1996. The veto power given in Article I occurs before
a proposed bill becomes law, while the cancellation would
occur afterward. The final argument regarding the discre-
tionary spending power of the president was also rejected
in this decision because the 1996 law contained major dif-
ferences to previous laws or cases dealing with this presi-
dential power and would basically give the power to repeal
laws to the president. INS v. Chadha, 462 U.S. 919 (1983),
decided that the repeal of any law must conform to the pro-
visions of Article I. Allowing this law to be considered con-
stitutional would violate the SEPARATION OF POWERS set
forth in Article I, Section 7 of the Constitution because it
would give the president the authority to modify law, and
the Court argued that this power must remain completely
with Congress.

The three dissenters, led by Justice Antonin SCALIA,
believed that the proposal is constitutional. They argued
that there was no major difference between using the line
item veto and simply choosing not to spend money that
Congress had appropriated, which occurs all the time. The
Congress had also clearly chosen to give this power to the
president so it could not be a violation of separation of pow-
ers in their minds.

It is also very important to note that several similar
options to the line item veto have been proposed but never

passed and that 40 states allow their governors to have this
special veto power. The decision of the Supreme Court in
this case has made the answer to this important constitu-
tional question clear for the time being and has made it likely
that a constitutional amendment would be necessary to give
the president the power of the line item veto in the future.

For more information: Stephens, Otis H., Jr., and John
M. Scheb II. American Constitutional Law. 2nd ed. Bel-
mont, Calif.: Wadsworth, 1999.

—Billy Monroe

Clinton v. Jones, 520 U.S. 681 (1997)

In Clinton v. Jones, decided on May 27, 1997, the Supreme
Court unanimously ruled that the Constitution does not
provide a sitting president with immunity in a civil lawsuit.

Paula Corbin Jones, a 24-year-old state employee of the
Arkansas Industrial Development Commission, charged
that then-Arkansas Governor Bill Clinton had been guilty of
lewd conduct in a Little Rock hotel room on May 8, 1991.
She claimed that he made “abhorrent” sexual advances to
her and, when she rejected them, she was punished by
supervisors in her state job. In May 1994, after Clinton had
been in the White House for two years, she filed a lawsuit
against him in federal court, alleging that he had sexually
harassed her and seeking $700,000 in damages.

Clinton argued that he was entitled to immunity from
suit, contending that barring extraordinary circumstances,
the Constitution requires that a lawsuit against a sitting
president for conduct that occurred before he took office
be postponed until after he leaves office. In December
1994, Arkansas District Court Judge Susan Webber Wright
decided in his favor, ruling that the trial must wait until he
was out of office; she did, however, allow lawyers to begin
interviewing witnesses. In part, the judge was unwilling to
order the trial to proceed because Jones had waited to file
suit until three days before the deadline for filing such
claims. Wright concluded that the need to go forward with
the trial was less important than the public’s interest in
allowing a president to carry out his duties without being
hindered.

A year later, the Eighth Circuit COURT OF APPEALS
reversed Wright, explaining that a president is not immune
from suit for unofficial conduct while in office. The case
went to the Supreme Court to decide the extent of a presi-
dent’s immunity. Because there was a rule that presidents
were immune from civil liability for their official acts, Clin-
ton hoped the Court would dismiss the suit.

The Supreme Court agreed with the circuit court that
a sitting president is not entitled to immunity from civil suit
and that the Constitution does not bar a plaintiff from pro-
ceeding to trial against a president. A president’s immunity



from suit for official conduct does not extend to Clinton’s
situation of immunity from suit for unofficial conduct, in
this case, conduct that occurred before he assumed the
presidency. The Court ruled that Wright had given insuffi-
cient weight to the importance of bringing a plaintiff’s case
to trial in a timely manner. Refusing to rule on the extent
to which the president’s duties would excuse him from the
normal trial procedure, the Court specifically held that it
was not deciding how the case should proceed. Thus, stat-
ing that it assumed that the president’s testimony could be
taken at the White House at a time convenient to him, the
Court avoided the question of whether a trial court may
compel a president’s appearance during the course of the
trial proceedings. Later events proved that the Court com-
mitted a great error in judgment by rejecting the presi-
dent’s argument that the decision would unduly interfere
with the duties and office of the presidency and would
“generate a large volume of politically motivated harassing
and frivolous litigation.”

When the case finally came to trial, a year later in May
1998, Wright decided that even if Clinton were guilty of
what Jones accused him of, there were no legal grounds
for a SEXUAL HARASSMENT suit. The judge explained that,
although the encounter might have been “odious,” it was
brief; moreover, there was no force or threats involved, and,
as soon as she made it clear his conduct was unwelcome, he
ceased his behavior. Wright rejected Jones’s evidence that
she suffered adverse job consequences after the incident
took place, including the fact that she was not given flowers
on Secretary’s Day. The judge wrote that although she did
not know the reason for this omission, unless there was evi-
dence of a tangible change in her duties or working condi-
tions, these were insufficient grounds to bring a suit for
sexual harassment under federal law.

Although the case against Clinton was dismissed, his
victory was short-lived. The Jones lawsuit led to the revela-
tions about a scandal in the White House and ultimately to
his impeachment. Although he was acquitted by the Sen-
ate, his presidency was marred by the long series of events
stemming from Jones’s lawsuit.

For more information: Mezey, Susan Gluck. Elusive
Equality: Women’s Rights, Public Policy, and the Law.
Boulder, Colo.: Lynne Rienner, 2003.

—Susan Gluck Mezey

Cohens v. Virginia, 19 U.S. 264 (1821)

The 1820 case of the Cohens v. Virginia is a case that solid-
ified the position of the Supreme Court to oversee issues
concerning the states and the actions of individuals in those
states. The case was precipitated when the Cohen brothers
were found to be selling Washington, D.C., lottery tickets
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in Virginia, where the selling of any lottery tickets was pro-
hibited at the time. The Commonwealth’s position was that
state law was enforceable on individuals of another state (or
the District), and that the Cohens should pay a fine of $100
(or about $25,000 today). The court upheld the Virginia
court’s decision regarding the Cohen finding and aggres-
sively addressed the issues argued by the Commonwealth’s
attorney in support of Virginia’s contentions and the argu-
ments provided by the defense attorney, since both parties
agreed on the facts of the case.

The Cohen defense in the case focused on three argu-
ments; first, that the state of Virginia has no authority over
lawful actions within the District of Columbia. Second, that
“no writ of error lies from this court to a state court,” mean-
ing that the Supreme Court has taken issue with the State
Court, and third, that the Supreme Court had no jurisdiction
over that state court, because no constitutional or federal
law had been violated.

Chief Justice MARSHALL emphasized the point that
the first two arguments were extremely important and the
Supreme Court opinion would have far-reaching impact.
The CHIEF JUSTICE clearly articulated that the questions
of authority over interstate issues were not specifically
delineated, and that there might be the possibility of as
many differing opinions as there were states in the Union.
The case appears to be have been accepted by the Supreme
Court in order to address the issues of state authority within
the context of the Constitution and the structure of the
republic and the Supreme Court.

The Court offered the opinion that although there was
no specific language in the second section of the third arti-
cle of the Constitution regarding this type of conflict, the
language implied that arguments between the states were
within the scope of the Supreme Court mandate. The juris-
diction of the Supreme Court does depend upon the char-
acters of the parties; the Court understood this to mean
“[A] controversy between two or more states, between a
State and citizens of another State” and “between a State
and foreign States, citizens or subjects.” This interpretation
clearly dispenses with the argument regarding the first and
third arguments presented by the Cohen defense.

The review of the argument regarding the restriction
of the lottery sale prohibition in one State was evaluated
against the lawful sale within another political jurisdiction.
Because the lottery, in this case, was not authorized by
Congress, as a national effort, the corporate intent of the
lottery organization must operate within the structure of
not only the laws of district but may be restricted in another
state. Additionally, the court differentiated between those
actions that would be the obligations of all citizens, such as
the construction and maintenance of public buildings
rather than a lottery that would be used to raise funds for
other purposes.
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The value of the Cohen decision is that the Supreme
Court defined their role to interpret the intent of the framers
of the Constitution and spoke to the issue that the Constitu-
tion is a living document, within the minds of the people, and
that only with the positive actions of the public, can the Con-
stitution remain viable. In this case the court also provided a
variety of examples in order to place a frame of reference
for potential areas of jurisdiction subject only to the Supreme
Court, those issues where concurrent jurisdiction with a
state court system exists, and those areas where use of the
Supreme Court should not be involved. The Court went
further, by placing some boundaries on the interpretation
of the 1803 MARBURY V. MADISON case without reversing
the opinion or the reasoning in that case. In Marbury, the
court systems aids in the definition of congressional author-
ity to delegate to agencies within the scope of checks and
balances. Further, the Marbury case established the need
for the judiciary to limit the incremental expansion of
agency authority through case law.

The opinion of the Court also discussed the Eleventh
Amendment to the Constitution which, although protecting
a state, still allowed suit to be brought against a state by a
plaintiff. The defense motions regarding the question of
the Supreme Court’s jurisdiction were denied.

Grounded in the Constitution, the Eleventh Amend-
ment, and the Marbury case, the Supreme Court clearly
defined the need and obligation to oversee conflicts that
arise across state lines and the scope of Supreme Court
authority. In articulating that authority, and the boundaries,
the Cohen case formed the foundation for future cases
dealing with individuals in conflict with states.

The opinion in the case of Cohens v. Virginia provides
the reader not only with the finding of facts but more
important, conclusions of law, demonstrating the continued
maturation of the United States of America while wrestling
with the conflicts that arise within a democratic republic.

For more information: Friedman, Lawrence M. A H istory
of American Law. New York: Simon and Schuster, 1973.
—Kevin G. Pearce

Cohen v. California, 403 U.S. 15 (1971)

The Court in Cohen v. California held that a state may not
make the “simple public display” of offensive words a crim-
inal offense. Without a more compelling and specific rea-
son, such speech, even though offensive to many, is
protected by the First Amendment.

Paul Robert Cohen was convicted under a California
law prohibiting “maliciously and willfully disturbing the
peace or quiet of any neighborhood or person . . . by . .
offensive conduct” because he wore a jacket with the Words

“Fuck the Draft” on it while in the Los Angeles County
Courthouse. Cohen testified that he wore the slogan on his
jacket to express his opposition to the draft and the Vietnam
War. Aside from wearing his jacket, Cohen engaged in no
unusual act and made no loud or threatening noise.

Justice HARLAN began the opinion of the Court with
the observation that “at first blush” this case seems “too
inconsequential to find its way into our books.” He then
noted that “the issue it presents is of no small constitutional
significance” since Cohen was convicted solely on his
speech and not on any other identifiable conduct.

While speech is protected, the Court noted that this
does not give “absolute protection to every individual to
speak whenever or wherever he pleases, or to use any form
of address in any circumstances that he chooses.” However,
none of the exceptions to the general rule of protection
were present in the Cohen case. California could not claim
that the restriction was legitimate based on the state’s
authority to restrict the “time, manner, and place” of pub-
lic speech; Cohen was tried under a general law “applicable
throughout the State” rather than a specific law identifying
the limitations. Restrictions regarding the “place” of speech
must be spelled out and not generalized.

Even though Cohen’s message or speech was a “vulgar
allusion” to the Selective Service System, it did not fall
under the “States” broader power to prohibit obscene
expression” because to be obscene, an expression, however
crude, must be, “in some significant way, erotic.” [Roth v.
United States, 354 U.S. 476 (1957).] Cohen’s message did
not fall under the other “justifying circumstances of so-
called ‘FIGHTING WORDS™ because Cohen’s message was
individualized, it did not take the form of personal insult,
and it was clearly not “directed to the person of the hearer.”
Finally, the conviction could not be upheld on grounds of
privacy. There is no generalized privacy right in a public
location such as the Los Angeles County Courthouse; indi-
viduals objecting to Cohen’s message “could effectively
avoid further bombardment of their sensibilities simply by
averting their eyes.”

Absent these justifications for placing restrictions on
speech, the question became could California “acting as
guardians of public morality . . . remove this offensive word
from the public vocabulary?” Harlan responded is that it
could not. Citing the case upholding the right of high school
students to peaceably protest the Vietnam War, TINKER ET
AL. V. DES MOINES INDEPENDENT SCHOOL DISTRICT, 393
U.S. 503, 508 (1969), Harlan reiterated that an “undifferen-
tiated fear or apprehension . . . is not enough to overcome
the right to freedom of expression.” The right to engage in
public discussion without unreasonable governmental inter-
ference is essential to our political system, which can only
flourish in open debate. While this may produce some



speech that is distasteful to some, this is a matter of indi-
vidual style and taste, matters left largely to the individual.
The Court noted that “while the particular four-letter
word . . . here is perhaps more distasteful than most others
of its genre, it is nevertheless often true that one man’s vul-
garity is anothers lyric.”

Justice Harlan added that speech serves not only to
convey “relatively precise, detached explication,” but also to
convey “inexpressible emotions” and that “words are often
chosen as much for their emotive as their cognitive force.”
Indeed, the more important element may often be the
emotive element of the message. One of the “prerogatives
of American CITIZENSHIP is the right to criticize public
men and measures—and that means not only informed and
responsible criticism but the freedom to speak foolishly and
without moderation.”

Finally, Harlan warned of the danger of allowing the
State to forbid certain words “as a convenient guise for ban-
ning the expression of unpopular views.” The Court refused
to allow such a risk.

For more information: Sunstein, Cass. Democracy and
the Problem of Free Speech. New York: Free Press, 1995.

—Alex Aichinger

—Charles Howard

Coker v. Georgia, 433 U.S. 484 (1977)

In Coker v. Georgia, the Court held that the death penalty
was a grossly disproportionate punishment when imposed
for the crime of raping an adult woman and thus violated
the cruel and unusual punishment clause of the Eighth
Amendment.

The defendant in Coker was already serving various
prison sentences for murder, rape, kidnapping, and aggra-
vated assault when he escaped from prison. He broke into
the home of Alan and Elnita Carver, locked Mr. Carver in
the bathroom, threatened Mrs. Carver with a knife, and
raped her. Afterward, he drove away in the couple’s car tak-
ing Mrs. Carver with him. Mr. Carver was able to free him-
self and notified the police, who apprehended the
defendant. Coker was convicted of rape and, at a separate
sentencing hearing, the jury sentenced him to death by
electrocution.

Justice WHITE, joined by Justices STEWART, BLACK-
MUN, and STEVENS, authored the Court’s opinion. Justices
BRENNAN and MARSHALL wrote separate concurring opin-
ions maintaining that the death penalty was an unconstitu-
tional punishment in all cases. Justice White began by
arguing that CAPITAL PUNISHMENT was not an invariably
cruel and unusual punishment. He further contended that
the Eighth Amendment precluded more than just barbaric
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punishments, but punishments that were excessive as well.
A punishment that made no measurable contribution to
acceptable goals of punishment and therefore amounted
to nothing more than the purposeless and needless imposi-
tion of pain and suffering or a punishment that was grossly
disproportionate to the severity of the crime would be con-
sidered excessive.

In determining whether Coker’s sentence was prohib-
ited under the Eighth Amendment, White looked first to
the judgments of state legislatures and the behavior of
juries. He noted that at no time in the previous 50 years had
a majority of states authorized capital punishment for rape.
White also observed that after the death penalty laws of all
states were invalidated following FURMAN V. GEORGIA, 408
U.S. 238 (1972), none of the states that had previously
imposed death as a punishment for rape chose to make
rape a capital felony. Moreover, he pointed out that Geor-
gia was currently the only state in which the death penalty
could be imposed upon a defendant convicted of raping an
adult woman. Turning to the behavior of juries, White
noted that Georgia juries rarely imposed the death penalty
on convicted rapists who did not kill anyone in the course of
committing rape.

White therefore determined that the judgments of leg-
islatures and juries indicated that death for raping an adult
woman was unconstitutional. However, he contended that in
the end, the Court must use its own judgment in determin-
ing the constitutionality of the punishment in question. He
explained that although rape was a serious crime deserving of
severe punishment, it did not compare with murder in terms
of moral depravity or harm to the victim and the public. He
reasoned that for the murder victim, life was over, but for the
rape victim, although life may not be nearly as pleasant as
before, it was not over and normally not beyond repair.

Justice POWELL concurred in the judgment and dis-
sented in part, arguing that the Court’s opinion was unnec-
essarily broad and that for cases of aggravated rape, the
death penalty would not always be unconstitutional.

Chief Justice BURGER, joined by Justice REHNQUIST,
dissented. He maintained that a rapist violated the victim’s
privacy and personal integrity and caused serious physical
and psychological harm. The victim’s life and health were
irreparably affected so that it was impossible to measure the
resulting harm. Burger wrote that rape was not merely a
physical attack; it destroyed the human personality. He
accused the Court of taking too little account of the profound
suffering experienced by the rape victim and her family.

For more information: Friedman, Lawrence M. Crime
and Punishment in American History. New York: Basic
Books, 1993.

—TJen DeMichael
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Colegrove v. Green, 328 U.S. 549 (1946)

In Colegrove v. Green, the Court upheld the decision of an
Illinois district court and dismissed a suit that claimed the
populations of the congressional districts of Illinois were
unequal and therefore unconstitutional.

In Illinois, the districts had been drawn based on pop-
ulation figures from the census of 1900 but had not been
updated since. By 1946 the population of these districts
ranged from approximately 112,000 to 914,000, yet each
district received one representative in Congress despite the
variation in populations. Kenneth Colegrove, a professor
of political science at Northwestern University, Kenneth
Sears, a professor of law at the University of Chicago, and
Peter Chamales, a Chicago lawyer, brought the suit against
Illinois Governor Dwight H. Green and other state officials
to order the redrawing of Illinois congressional districts.

In the plurality opinion, Justice FRANKFURTER, joined
by Justices Reed and BURTON, found the issue of legislative
apportionment to be beyond the jurisdiction of the Court.
Frankfurter reasoned that the obligation to fairly apportion
congressional districts rested squarely with Congress since
the Constitution specified that “Representatives, shall be
prescribed in each State by the Legislature thereof; but the
Congress may at any time by Law make or alter such Regu-
lations . . .” (Article I, Section 4). The plurality opinion rea-
soned that the suit could be dismissed under Wood v.
Broom, 287 U.S. 1 (1932), which found that relevant dis-
tricting laws did not specify any requirements of equality, but
the opinion instead based the decision on issues of jurisdic-
tion. In a concurring opinion, Justice RUTLEDGE found that
the Court did have jurisdiction under Smiley v. Holm, 285
U.S. 355 (1932), although he agreed that the complaint
should be dismissed for “want of equity” because the pro-
posed remedy of the petitioners for the upcoming election to
elect at-large members of Congress would result in less equal
representation than the current apportionment scheme.

In disposing of the case for the above reasons, the
Court did not consider the charges of discrimination made
by the petitioners in regard to the violation of rights under
the EQUAL PROTECTION CLAUSE of the Fourteenth
Amendment to the Constitution, which in part states that
“No state shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United
States; nor shall any state . . . deny to any person within its
jurisdiction the equal protection of the laws” (Amendment
14, Section 1). The petitioners argued that the rights
afforded under the equal protection clause of the Constitu-
tion were violated by the state of Illinois because of the leg-
islatively instituted reduced effectiveness of voters in
underrepresented congressional districts.

Colegrove is notable because it established a long-
standing PRECEDENT of courts not entering matters of

legislative reapportionment. The famous declaration of Jus-
tice Frankfurter in the plurality opinion that “Courts ought
not to enter this political thicket” was generally followed
until BAKER V. CARR, 369 U.S. 186 (1963), when the
Supreme Court intervened by directing equal representa-
tion among legislative districts and eventually establishing
the principle of one man, one vote.

For more information: McKay, Robert B. Reapportion-
ment; The Law and Politics of Equal Representation. New
York: Twentieth Century Fund, 1965.

—Andrew Reeves

Collector v. Day, 78 U.S. 113 (1870)

In Collector v. Day, the Supreme Court held that the gov-
ernment is constitutionally prohibited from taxing the
salaries of judges under the reserved powers clause of the
Tenth Amendment.

In 1864 Congress passed an INCOME TAX on salaries in
excess of $1,000. Buffington, a tax collector for the internal
revenue service, imposed a tax of $61.50 on the salary of
Massachusetts state justice J. M. Day between the years of
1866 and 1867. Justice Day paid the tax levied against him
but under protest, and he filed suit against the government
on the question of whether the United States can levy a tax
against the income of a person who receives a salary as a
judicial officer of a state.

Justice Nelson delivered the opinion for a 7-1 court
majority, ruling that it is unlawful for the United States to
tax the salary of a state judge. The main reasoning for this
decision was that a judge is an instrument used to carry out
the legitimate powers granted state governments through
the Constitution. He relies on the PRECEDENT set forth in
McCuLLOCH V. MARYLAND, 17 U.S. 316 (1819), in which
the Court ruled that if it is within the powers of the gov-
ernment to tax one means of execution of power then it
may tax all others at will. While the states and federal gov-
ernment reserve the right to concurrently tax and execute
power, and the states, through the Tenth Amendment, have
the power to tax the means used in execution of power, it is
held by the Court that allowing such activity would unduly
interfere with or possibly prohibit the government’s ability
to execute its powers. Justice Nelson also cites Dobbins v.
The Commissioners of Erie, 41 U.S. 435 (1842), in which it
was established that states could not tax the salaries of a
U.S. government officer. The Court contends that there is
no express constitutional prohibition on the federal gov-
ernment taxing the means by which states carry out their
powers and, likewise, there is no prohibition on the states
levying taxes on the means used by the federal government.
However it is necessary for mutual self-preservation to
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refrain from such activities in the spirit of the Constitu-
tion. The opinion of the Court states that the instrumental-
ities used by the states to carry out their reserved powers
are not subject to taxation by the federal government.

Justice BRADLEY dissented on the grounds that officers
of the government are still citizens of the United States and
therefore subject to the same taxation as everyone else. He
believes that the issue of states taxing the federal govern-
ment and subsequently interfering with its functions is
wholly different from the general government taxing the
instrumentalities of the state. He also contends that the
Court has established a vague precedent as to which state
functions are protected from taxation and which are not,
since states use myriad means to carry out their powers.

Collector v. Day is now primarily of historical interest,
since the Sixteenth Amendment, proposed in 1909 and
passed in 1913, states unambiguously that “The Congress
shall have power to lay and collect taxes on incomes, from
whatever source derived, without apportionment among
the several States and without regard to any census or enu-
meration.”

For more information: Weismann, Steven. The Great
Tax War from Lincoln to T.R. to Wilson: How the Income
Tax Transformed America. New York: Simon and Schuster,
2002.

—Benjamin Niehaus

Colorado Republican Federal Campaign
Committee et al. v. Federal Election
Commission, 518 U.S. 604 (1997)

This is the first of two decisions emanating from Colorado
and involving challenges to the Federal Election Campaign
Act (FECA). Maintaining that political spending was tan-
tamount to POLITICAL SPEECH, the Supreme Court ruled
that “independent expenditures” made by political parties
could not rationally be subjected to the same restrictions
as “coordinated expenditures” because the former did not
embody the same threat of corruption posed by the latter.

The Colorado Federal Election Campaign Committee
purchased radio advertisements in which it attacked Tim
Wirth—whom, they expected, was likely to be the Demo-
cratic Party’s nominee for Senate in 1986. At the time they
purchased the attack ads, the Republican Party had not
nominated its senatorial candidate. It therefore argued that
the attack ads did not count toward the “coordinated
expenditure” limitation provision of FECA.

Key to the court’s decision was a core definitional ques-
tion: Did the purchase of the attack ads constitute a “coor-
dinated expenditure” or an “independent expenditure”?
The FEC argued that since the advertisements purchased

by the Republican Party were aimed at the Democratic
Party’s eventual senatorial nominee, the expenditures were,
for all intents and purposes, “coordinated” with the Repub-
lican Senate campaign, even though the party had not yet
selected its own nominee. The Republican Party responded
that this was an independent expenditure by a political
party and therefore not subject to the same restrictions
imposed on PACs by the FECA.

Insofar as the court acknowledged that “coordinated
expenditures” could appear to have a corrupting influence
on a candidate, it conceded that Congress had sufficient
justification to impose limits on them in the same spirit that
it limited other types of spending that essentially took the
form of a contribution to a candidate. However, the Court
argued that Congress could not justify limiting indepen-
dent expenditures because (1) they did not take the form of
quid pro quo corruption and (2) because such expenditures
were key methods of conveying the party’s ideas.

A political party’s independent expression not only
reflects its members’ views about the philosophical and
governmental matters that bind them together, it also
seeks to convince others to join those members in a
practical democratic task, the task of creating a govern-
ment that voters can instruct and hold responsible for
subsequent success or failure. The independent expres-
sion of a political party’s views is “core” First Amend-
ment activity no less than is the independent expression
of individuals, candidates, or other political committees
(615-616).

Insofar as independent expenditures constitute a vital
aspect of political parties’ core First Amendment speech
rights, the Court ruled that Congress would have to demon-
strate a compelling interest in restricting such expenditures.
Since independent expenditures were not made directly to
a candidate, the Court ruled that there was not a sufficient
risk of corruption to justify their restriction.

In his concurrence, Justice KENNEDY raised an impor-
tant related issue. He argued (1) that there was no difference
between a party’s expenditures and contributions, (2) that
the Court should not have distinguished between the two,
and (3) that, therefore, neither should be subject to restric-
tions because both sorts of expenditures constituted speech
by the party. The Court did not address this issue until Fed-
eral Election Commission v. Colorado Republican Federal
Campaign Committee, 533 U.S. 431—" Colorado II” (2001).

For more information: Hasen, Richard L. The Supreme
Court and Election Law. New York: New York University
Press, 2003.

—Mark Rush
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comity

Comity is the courtesy one jurisdiction gives by enforcing
the laws of another jurisdiction. Comity is granted out of
respect, deference, or friendship, rather than as an obliga-
tion. In American constitutional law, comity has arisen in
two ways. First, in the modern context comity is usually an
issue that involves the federal courts” willingness (or unwill-
ingness) to rule on a state law in the absence of a decision
by a state court on the same issue.

During the antebellum period the status of slaves
brought to free states raised particularly troublesome
comity questions. Before 1830, courts in Louisiana, Ken-
tucky, Mississippi, and Missouri gave comity to free state
and emancipated slaves who had lived or temporarily lived
in a non-slaveholding jurisdiction. However, the trend was
against comity as symbolized in DRED SCOTT V. SANDFORD,
60 U.S. 393 (1857), in which the Supreme Court held that
slave states were under no obligation to grant comity to free
slave laws, but the Court was ambiguous about whether or
not northern states were obligated to grant comity to south-
ern laws regulating slavery. In Mitchell v. Wells, 37 Miss
235,282 (1859), Mississippi’s highest court refused to
acknowledge the freedom of a slave whose owner had taken
her to Ohio, where he legally manumitted her. In Lemmon
v. The People, 20 NY 562 (1860), New York’s highest court
upheld the free status of slaves brought to New York City
by a traveler who was merely changing ships for a direct
boat to Louisiana.

Interstate comity conflicts have also arisen regarding
divorce laws. Despite claims that a divorce proceeding was
an “act or judicial proceeding” that all other states were
obligated to enforce under the Constitution’s “Full Faith
and Credit” provision found in Article VI, various states
have refused to recognize divorces granted under laws
more lenient than their own. However, in most areas of law,
interstate comity has worked smoothly. For example, states
usually allow visitors to drive cars with driver’s licenses from
other states, usually recognize marriages and adoptions of
other states, and often grant professional licenses as a mat-
ter of reciprocity and comity.

The second concept of comity has also led to the mod-
ern doctrine of “ABSTENTION,” which stems from the
notion that the state and federal courts are equally obli-
gated to enforce the U.S. Constitution. Justice Sandra Day
O’CONNOR writes in Brockett v. Spokane Arcades, Inc., 472
U.S. 491 (1985), that federal courts should abstain from
reaching a decision on federal issues until a state court has
addressed the state questions.

Similarly, on grounds of comity pursuant to federal law,
the Supreme Court has generally refused to allow federal
courts to intervene in pending cases in state courts absent
a showing of bad faith harassment. As is stated in YOUNGER
v. HARRIS, 401 U.S. 37 (1971), comity is a proper respect

for state courts and recognition that the entire country is
made up of a union of separate state governments and a
continuance of the belief that the national government will
fare best if the states and their respective institutions are
left free to perform their separate functions in their sepa-
rate ways.

For more information: Hazard, Geoffrey C., Jr., and

Michele Tartuffo. American Civil Procedure: An Introduc-

tion. New Haven, Conn.: Yale University Press, 1993.
—William W. Riggs

commercial speech
Commercial speech refers to the right of corporations to
exercise First Amendment free speech rights.

In its First Amendment free speech cases, the
Supreme Court has recognized a variety of speech pro-
tected by the Constitution. These include POLITICAL
SPEECH, SYMBOLIC SPEECH, religious speech, and com-
mercial speech. Commercial speech was first recognized
in 1975 and became one of the fastest growing issues
before the Court.

In 1980 the Court established a commercial speech
standard in Central Hudson v. New York Public Service
Commission. New York had banned advertising by electric
utilities in order to promote energy conservation. In Cen-
tral Hudson, the Court created a new standard to be used
in all commercial speech cases. The first part requires that
any speech not be misleading or advertise illegal products
or services. The government had to have a substantial inter-
est in limiting commercial speech. The law must advance
that substantial interest, and the law must not limit more
speech than is necessary. Using the test in Central Hud-
son, the Court found that the ban on utility advertising was
too broad because it prevented advertising that promoted
conservation.

With the Central Hudson test in hand, the justices
began using it against bans on advertising for the liquor and
gambling industries. In Rubin v. Coors (1995), Coors Brew-
ing Company challenged a 1935 regulation prohibiting
brewers from advertising the alcohol content of their high
alcohol beers. The ban was to prevent strength wars in
which brewers increased the alcohol content to attract con-
sumers. The Court found that preventing strength wars was
not a substantial interest of the state and that the ban on
advertising alcohol content did not advance the desire to
prevent strength wars. For that reason the federal regula-
tion was struck down as unconstitutional.

In Liquormart 44 v. Rhode Island (1996), the
Supreme Court considered a state law that prohibited the
advertising of prices for alcohol. Rhode Island said its sub-
stantial interest was limiting alcohol abuse by preventing



stores from competing on price and making alcohol con-
sumption less expensive. Once again the Court did not
agree that the ban on advertising advanced the interest in
reducing alcohol abuse, finding no connection between
alcohol prices and the amount of abuse of that product.
The state law did not pass the Central Hudson test and was
declared unconstitutional.

Commercial speech protections were also invoked
against bans on advertisements for state-sponsored lotter-
ies and casino gambling. Part of the 1934 Communications
Act and subsequent amendments to the law banned televi-
sion and radio advertising of lotteries, casino gambling, or
other games of chance. States that ran their own lotteries
were exempt from the ban. Edge Broadcasting owned a
radio station in North Carolina that served a large listening
audience in neighboring Virginia. Edge sought to run ads
for the Virginia lottery at that station but was prohibited by
federal law because the radio station was located in a non-
lottery state, North Carolina. Edge sued the federal gov-
ernment, arguing that the ban on advertising was a violation
of its commercial speech rights. In Edge Broadcasting v.
United States, the Supreme Court disagreed.

In his Court opinion, Justice WHITE found the federal
government had a substantial interest in protecting non-
lottery states and their citizens from advertisements.
Congress had narrowed the law to only ban advertising in
the non-lottery states, thus tailoring the law to that interest.
Congress could make the choice of favoring non-lottery
states over lottery states without violating the Constitution.

A different issue arose about casino advertising in
Greater New Orleans Broadcasting v. United States (1999).
Greater New Orleans also involved the 1934 law banning
all casino advertising, even in states with casinos unless they
were run directly by the state. A group of broadcasters in
Louisiana sought to advertise the privately run casinos in
the state but were forbidden by the law and challenged it as
a violation of commercial speech rights. In this case the
Court agreed, striking down the ban.

The justices recognized that the federal government
had an interest in limiting the social cost of gambling by
limiting advertising but found that the ban had so many
exemptions that it did not meet that interest. Congress also
had the interest in protecting states without casinos from a
barrage of advertising, but in this case Louisiana had casi-
nos and hence little interest in limiting their advertisement.
For those reasons the ban on in-state casino advertising was
struck down.

For more information: Baldwin, Jo-Jo. “No Longer That
Crazy Aunt in the Basement, Commercial Speech Joins the
Family.” University of Arkansas Little Rock Law Journal
20, no. 163 (1996); Costello, Sean. “Strange Brew: The
State of Commercial Speech Jurisprudence.” Case Western
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Reserve Law Journal 47, no. 681 (1997); Skilken, Melissa.

“This Ban’s for You: 44 Liquormart v. Rhode Island.” Uni-

versity of Cincinnati Law Review 65, no. 1387 (1997).
—Douglas Clouatre

communists, rights of

From the formation of the Communist Party of the United
States in 1919 to the mid-1950s, the Supreme Court ruled
on numerous questions regarding the CIVIL RIGHTS of
American communists.

In the early years there was confusion over differences
between socialism and communism. Socialism is a political
system that advocates social reform for a more equal distri-
bution of property and labor, with community or govern-
ment control of major means of production and distribution.
Socialist parties generally support small businesses and
democratic government but strive for an egalitarian society
by promoting government aid and social programs. Com-
munism is a system developed by Karl Marx in which there
is no private property or social class divisions. In this system,
socialism is viewed as merely an intermediate stage between
capitalism and communism. Many communists believed
that the violent overthrow of government was necessary to
achieve their goal of a communist society.

There had been socialist and reform parties prior to
1919, but the formation of the Communist Party of the
United States started a new conservative backlash. In this
reaction all persons with socialist leanings were suspected
of communist sympathies; indeed, a communist could be
anyone who went against the status quo. The Palmer Raids
led by Woodrow Wilson’s attorney general, A. Mitchell
Palmer, launched the Red Scare of 1919-20. These raids
and prosecution of large numbers of suspected communists
were met with criticism for Palmer’s infringement of cIviL
LIBERTIES, including the detention of thousands of citi-
zens without charge. The rest of the 1920s was relatively
calm with few prosecutions and little growth for the Com-
munist Party. The Great Depression, beginning in 1929,
stimulated a revival of communist activity and anticommu-
nist sentiment and persecution. In this second wave,
states—many with criminal syndicalism laws already on
the books—prosecuted suspected communists, including
labor union organizers and strikers. The federal govern-
ment did not participate because a 1924 law restricted the
FBI’s ability to investigate political activities and because
federal courts demanded better evidence of illegal activity.
For example, the Supreme Court ruled in the 1937 case
DeJonge v. Oregon that Oregon’s criminal syndicalism law
infringed upon the rights of communists to free speech and
peaceable assembly.

In 1938 the House of Representatives established a
committee, commonly known as the Dies Committee, to
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investigate foreign propaganda and activity in the United
States; it remained active until 1945. The Alien Registration
Act, more commonly known as the Smith Act, was passed
in 1940, making it illegal to knowingly or willfully advocate
subversion and to organize or be a member of a society that
advocated or taught subversion. However, during World
War II the Soviet Union was allied with the United States,
so the committee focused on investigating Nazi activities
and the Smith Act did not initially affect communists. In
January of 1945, however, the House Un-American Activi-
ties Committee (HUAC) was established as a permanent
successor to the Dies Committee. Anticommunist senti-
ment resurfaced and escalated.

In July 1945 the FBI was granted wide-ranging pow-
ers to wiretap anyone suspected of subversion without pro-
viding proof that suspects posed a national security threat.
In October, J. Edgar Hoover, the director of the FBI,
warned of the threat from American communists in a
speech to the International Association of Police Chiefs.
His speech was followed in May 1946 by Winston
Churchill’s famous “Iron Curtain” speech, in which
Churchill warned of the impeding threat of communism
and the Soviet Union’s goal of world domination.
Churchill’s speech marked the beginning of the Cold War.
Communists were now officially public enemies. A year
later President Harry Truman issued Executive Order
9835 to root out government employees who were disloyal.
Review boards were to determine loyalty, and defendants
were denied public trials. Tribunals operated on the prin-
ciple of guilty until proven innocent.

HUAC began investigating in Hollywood, California,
accusing the motion picture industry of producing pro-
communist propaganda. In the fall of 1949 the Soviet
Union tested its first atomic bomb and China became a
Communist country. In 1950, Alger Hiss, a former adviser
to Franklin Roosevelt and president of the Carnegie
Endowment for International Peace, was found guilty of
passing information to the Soviets in the 1930s. The same
year the Internal Security Act of 1950, also known as the
McCarran Act, became law. It required compulsory regis-
tration of communist organizations and disclosure of their
member lists. The year 1950 also marked the beginning of
the Korean War and the McCarthy Era.

Although HUAC was still very active when Joseph
McCarthy took over as chairman of the Senate Permanent
Subcommittee on Investigations, a new era of infringement
on civil liberties began. The Supreme Court generally sup-
ported the policies of the day. In Garner v. City of Los
Angeles Board of Public Works, the Court ruled that com-
munities could fire employees who did not sign a loyalty
pledge such as that required by Truman’s executive order.
The most historic case was DENNIS V. UNITED STATES, in

which the Court ruled that the conspiracy provision of the
Smith Act is constitutional and that conspiracies present a
“clear and present danger.”

Stalin died in 1953, the Korean War ended the same
year and with it the McCarthy Era. In 1954 a new Com-
munist Control Act banned the Communist Party, but it
was not enforced. By the late 1950s the Supreme Court had
changed its stance. In 1957 the Court in legislative standing
distinguished between preparedness for subversion and
advocacy of subversion. The ruling declared the conspir-
acy provision of the Smith Act void. In 1961, in companion
cases, Scales v. United States and Noto v. United States,
the Court ruled that the membership clause of Smith Act
also violated the First Amendment. These three cases
effectively dismantled the Smith Act. Finally, in Albertson
. Subversive Activities Control Board (1965), the Supreme
Court ruled that the McCarran Act violated the Fifth
Amendment because registration led to self-incrimination.
Ultimately the Court found that the rights of communists
are the same as everyone else’s.

For more information: Fried, Albert, ed. McCarthyism:
The Great American Red Scare. New York: Oxford Univer-
sity Press, 1997; . Communism in America: A His-
tory in Documents. New York: Columbia University Press,
1997.

—Mariya Chernyavskaya

commutation

Although the word commutation does not appear in the text
of the Constitution, the Supreme Court has interpreted the
pardoning power of Article II, Section 2 to include the
power to commute criminal sentences (Armstmng 0.
United States, 73 U.S. 766, 1871).

In theory, a commutation involves a simple reduction
in the severity of a sentence. Were such reductions simply
a matter of years, days, or dollars, commutations would
hardly have ever presented complex legal issues for the
federal courts.

The Supreme Court has also granted presidents the
power to attach “conditions” to commutations (Ex Parte
Wells, 59 U.S. 307, 1865) resulting in a wild variety of ques-
tionable practices. Presidential “conditions” have included
joining the navy, avoiding alcohol or individuals with bad
reputations, forsaking firearms, leaving the United States
“forever,” or going to North Carolina. Such conditions allow
critics to suggest the president has improperly usurped
both the judgment of courts and the power of the legisla-
ture to determine the extent of criminal punishments.
James R. Hoffa appeared to have a legitimate First
Amendment challenge to a presidential condition when his



disappearance rendered his case MOOT. Richard Nixon
conditioned Hoffa’s commutation on future noninvolve-
ment in union activities (Hoffa v. Saxbe, 378 F. Supp.1221,
D.D.C.,1974).

In other instances, the motives behind commutations
have been more transparent and, in some instances, dis-
turbing. Presidents have granted commutations to squelch
publicity and remove potential “martyr” status from out-
spoken critics, political opponents, and even attempted
assassins. Supporters of female suffrage learned commuta-
tions of the sentences they had received for public protests
simultaneously eliminated any hope for legal resolution on
voting rights in the appellate process. In the case of “Super
Bandit” Gerald Chapman, Calvin Coolidge commuted a
federal prison sentence in order to allow for the application
of a state sentence—Chapman’s hanging for murder
(Chapman v. Scott, 10 F.2d 156, D.Conn., 1925).

In 1927 the Supreme Court was asked to consider
whether the commutation of a death sentence to “life in
prison,” against the will of the recipient, was in fact a “reduc-
tion” in the severity of his sentence (Biddle v. Perovich, 274
U.S. 480). Similarly, in 1974, the Court was asked to con-
sider whether the commutation of a death sentence to life in
prison without any possibility of parole was in fact a “reduc-
tion” in the severity of sentence (Schick v. Reed, 419 U.S.
256). In both instances the Court answered in the affirma-
tive, but the intensity of the dissent in the latter case and the
qualified nature of its majority opinion may very well have
signaled the nearness of the end of unbridled discretion in
the power of the president to commute sentences.

For more information: Krent, Harold J. “Conditioning
the President’s Conditional Pardon Power.” California Law
Review 89 (2001): 665—1,720.

—P. S. Ruckman, Jr.

compelling state interest

Compelling state interest, or “compelling governmental
interest,” as it is sometimes called, is a standard or test
courts use to judge whether laws are constitutional when
they limit or intrude upon some fundamental right.

The courts use three different standards by which to
measure the constitutionality of legislation. The most com-
mon is the “RATIONAL BasIs” test. Legislators only have to
show that they had a reasonable purpose in passing the con-
tested law. A second level is the intermediate review of leg-
islation that limits or intrudes on rights that are considered
important but not compelling. To pass constitutional
muster in this area legislators must prove that they have an
important interest and have used appropriate means. Laws
considered intermediate are those that make distinctions
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based on sex or gender, ILLEGAL ALIENS, and illegitimate
children.

The third level is the so-called SUSPECT CLASSIFICA-
TION standard. This includes legislation based on race,
RELIGION, nationality, ethnic background, residency, and
privacy. When laws distinguish people on any of these
bases, legislators must prove that they have a compelling
state interest in so legislating and have used the least
restrictive means. Two things happen when laws touch
upon suspect classifications. The courts will utilize what is
called “heightened judicial scrutiny,” or “STRICT SCRUTINY,”
and the burden of proof of constitutionality shifts from
those who challenge the law to those who defend it.

The roots of the compelling state interest standard lie in
a theory of CONSTITUTIONAL INTERPRETATION called the
Preferred Freedoms doctrine first enunciated by Chief Jus-
tice Harlan Fiske STONE in an obscure footnote in a minor
case, UNITED STATES V. CAROLENE PropucTs, 304 U.S. 144
(1938). In that footnote Justice Stone, building on statements
by Justices Oliver Wendell HOLMES and Benjamin CAR-
DOZO, stated that some constitutional rights, particularly
those protected by the First Amendment, are so fundamental
to a free society that they deserve an especially high degree of
judicial protection. This footnote signaled the Court’s shift in
interest from economic issues to CIVIL RIGHTS, a shift that
reached its zenith during the WARREN Court years.

The suspect classification concept, requiring a com-
pelling state interest and least restrictive means, is a judi-
cially created legal principle. It can be expected to change
as society and the justices on the Supreme Court change.
Perhaps age will become a suspect classification as baby
boomers reach retirement age; perhaps sexual orientation
will become a suspect class as well. Poverty and educational
funding differences are possible candidates to be declared
suspect (and therefore subject to heightened judicial
scrutiny and the compelling state interest standard), but so
far the courts have refused to accord them that status. Cur-
rently both are considered under the rational basis stan-
dard. As a general principle the Supreme Court has
declared suspect only those classes of people who consti-
tute “discrete and insular minorities” who are politically
powerless and have little possibility of redressing their
grievances through normal political processes.

For more information: Epstein, Lee, and Thomas G.
Walker. Constitutional Law for a Changing America:
Rights, Liberties and Justice. 4th ed. Washington, D.C.: CQ
Press, 2001; Pritchett, Herman C. “Preferred Freedoms
Doctrine.” In The Oxford Companion to the Supreme
Court of the United States, ed. Kermit L. Hall. New York:
Oxford University Press, 1992.

—Paul J. Weber
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Complete Auto Transit v. Brady, 430 U.S. 274

(1977)

In Complete Auto Transit v. Brady, the Supreme Court
articulated the rules to be used by states for apportioning
taxation on businesses that operate in several states. In
crafting these rules the Court upheld a state law against
commerce clause claims that it did not use a tax formula
that fairly assessed a company’s business in the state.

Many states impose an INCOME TAX on businesses that
are either incorporated or do businesses within their bor-
ders. Yet many businesses operate in several states, and that
means that all of these states could make a claim to tax.
However, were all of these states to tax businesses, for
example, on the entire income that they make while oper-
ating nationwide or worldwide, the result would be double
or multiple taxation of the same income. Such taxation
might not only hurt the business but it might also violate
the U.S. Constitution’s commerce clause, which prohibits
states from interfering with INTERSTATE COMMERCE. The
issue then is how companies operating in several states can
be taxed by multiple states.

In Complete Auto Transit v. Brady, the Supreme Court
had to rule on whether a state of Mississippi law that taxed a
business violated the commerce clause. In ruling that it did
not, Justice BLACKMUN wrote for the Court, stating that a
state tax would be upheld if it met four criteria: (1) There
must be a substantial nexus between the state and the com-
pany doing business; (2) the tax is fairly apportioned; (3) the
tax cannot discriminate against interstate commerce; and (4)
the tax must be related to the services provided by the state.

Thus, for example, if a business is incorporated in a
state or actually has a store or other physical presence in the
state, there is a nexus. On the other hand, if there is no
physical presence and the only sales are by mail or over the
Internet, there is less but not necessarily no nexus. Instead,
one may have to look to see if the company purposively
directed marketing toward the state.

Second, for a tax to be fairly proportioned, it must
reflect the percentage of business or income the company
derives from that state. Thus, if 10 percent of the company’s
income comes from sales to New York, that state may be
able to tax this 10 percent. Or if an airline has 5 percent of
its flights going into and out of Missouri, that state may be
able to tax 5 percent of the company’s income.

Third, the tax cannot discriminate against interstate
commerce. By that, it cannot impose excessive burdens on
a business or favor in state as opposed to out of states com-
panies. Finally, for a tax to be proportionate to services pro-
vided, a state could tax to recoup the costs of regulation or
inspection it must provide to the business.

Overall, the four-part Complete Auto Transit v. Brady
rule is an important test that allows states to tax businesses

that operate across the country. While the test was created
before the rise of the Internet, it remains an important tool
for taxing businesses, even though some critics contend
that it has not caught up with the reality of interstate com-
merce and a world where many businesses have no pres-
ence in a state except through the Web.

For more information: Schultz, David. “State Tax Com-
muters: Classifications and Estimates.” 15 State Tax Notes,
355 (1998).

—David Schultz

Congress and the Supreme Court

The Supreme Court’s jurisdiction, or authorization to hear
arguments and render a decision in a particular case, is
established partly by the U.S. Code and partly by various
sections of the U.S. Constitution.

Congress cannot alter the U.S. Supreme Court’s ORIGI-
NAL JURISDICTION, or the situations in which that court is
authorized to conduct a regular federal court trial that
includes: arguments by both the plaintiff’s and defendant’s
lawyers; presentation of evidence; deliberations; and judg-
ment. It is interesting to note that in most years, the U.S.
Supreme Court hears fewer than five cases over which it has
original jurisdiction. The U.S. Supreme Court’s original juris-
diction is classified as either “exclusive” or “nonexclusive.”

The U.S. Supreme Court has original, exclusive juris-
diction, meaning that it is the only court that has authority
to conduct a trial over all controversies between or among
two or more states. The U.S. Supreme Court has original,
nonexclusive jurisdiction over cases to which a foreign offi-
cial is a party, all cases where one state sues the citizens of
another state or non-U.S. citizens, and all cases to which
the United States and a state are parties. Since the U.S.
Supreme Court has nonexclusive jurisdiction in these situ-
ations, at least one other court is authorized to conduct a
trial in that situation. The other court(s) must accept the
case if the U.S. Supreme Court refuses a petition by the
parties to be heard in that court.

In cases over which the U.S. Supreme Court has orig-
inal jurisdiction, the parties cannot APPEAL the judgment in
the case, because there is no higher court to hear an appeal.

Since Congress has the power to enact legislation that
changes the U.S. Code, Congress has authority to alter the
U.S. Supreme Court’s appellate jurisdiction. As set forth in
28 U.S.C. §§1251-1259, the high court has jurisdiction
over appeals from a state’s highest court when it has found
that a U.S. statute is unconstitutional, or a state statute is
unconstitutional, or a state law violates federal laws or
TREATIES. The high court has authority to take an appeal
from a U.S. District Court, from which appeals are usually
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United States Capitol building in Washington, D.C. (Library of Congress)

made to the U.S. COURT OF APPEALS, when the District
Court has ruled that a U.S. statute is unconstitutional.

Congress has used its power to determine appellate
jurisdiction to demonstrate its dissatisfaction with certain
rulings. Additionally, since it is very difficult to amend the
Constitution via the route set forth in that document,
Congress has, on a few occasions, attempted to change con-
stitutional law by circumventing the procedural rules for
amendments.

In Ex parte McCardle, 74 U.S. 506 (1869), William
McCardle was arrested by federal authorities for writing
and publishing editorials that criticized Reconstruction.
McCardle filed a habeas corpus petition, asking the court to
determine whether he was being deprived of his constitu-
tional rights as a result of his incarceration. This request
was denied, on the ground that the Reconstruction Acts
under which he was arrested were unconstitutional.
McCardle appealed to the Supreme Court under an 1867

congressional statute that conferred jurisdiction on appeal
to the High Court. After the Supreme Court heard argu-
ments in the case, but prior to its announcing a decision,
Congress withdrew the law that gave jurisdiction to the
high court.

At that point, McCardle asked the Supreme Court if it
was legal and constitutional for Congress to withdraw pre-
viously granted jurisdiction. The Court validated congres-
sional withdrawal of the Court’s jurisdiction but noted that
the statute that repealed future jurisdiction did not affect
jurisdiction previously exercised. In Ex parte McCardle,
Congress eroded the Supreme Court’s appellate jurisdic-
tion more than any other case since.

During the Great Depression the Roosevelt adminis-
tration had serious clashes with the U.S. Supreme Court.
After President Roosevelt introduced his unprecedented
and unusual New Deal legislative program, the high court
found several key pieces of New Deal legislation, all of
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which were intended to break the cycle of depression and
unemployment, to be unconstitutional as violations of the
commerce power. The administration was so determined to
effectuate their legislation that they attempted to pack the
court with Roosevelt appointees who would not try to inval-
idate laws that originated in the president’s office. After the
Court reversed its previous decisions about invalidity of
New Deal legislation, the president withdrew his COURT-
PACKING PLAN. However, the Roosevelt administration con-
tinued to take a very authoritarian stance that in any other
era would have been found to be executive branch seizure
of powers intended for the other branches of government.

During World War II, the Court clashed again with
Congress and the executive branch. The Emergency Price
Control Act of 1942, established to prevent wartime infla-
tion in items that were scarce at home, appointed a very
powerful administrator to set and enforce price controls.
Yakus v. United States, 321 U.S. 414 (1942), involved a
merchant who violated the act’s price control measures and
claimed, as a defense, that the act was unconstitutional
because it: (1) prohibited JuDICIAL REVIEW of measures
established by the administrator, hence denied due pro-
cess of law to an individual who questioned those measures;
(2) granted the administrator powers that were intended
to be reserved for Congress; (3) violated the Sixth and Sev-
enth Amendments to the Constitution by preventing an
individual accused of a crime pursuant to regulations cre-
ated by the administrator a fair trial; and (4) included
administrative review measures that precluded judicial
review of prices established under the act, and therefore
violated the Constitution as legislative interference with the
judicial branch of government.

The Supreme Court’s majority held that Congress and
the administrator had complied with all necessary consti-
tutional restrictions, that the defendant pursued a course
that left him without STANDING to question the act or the
administrator’s authority. Although two justices published
a very strong dissent, the majority of the Supreme Court
was clearly prepared to allow erosion of their appellate
power. Perhaps the justices were worried that criticism of
the act would result in another Court-packing scheme or
were convinced that in wartime, it was necessary to bend to
the will of the executive and legislative branches in ways
that the high court would not allow in peacetime.

McCardle was cited approvingly in a McCarthy era
case, Bruner v. United States, 343 U.S. 112 (1952), that
found that repeal of a law that previously conferred juris-
diction did not retroactively affect jurisdiction that was
exercised while the law was in effect.

In Felker v. Turpin, 116 S. Ct. 2333 (1996), the dispute
focused on a habeas corpus petition, which is a prisoner’s
request that a court determine whether his incarceration is
depriving him of his constitutional rights. A 1996 Act of

Congress gave U.S. Courts of Appeals a “gate-keeping”
function over the filing of second or successive habeas cor-
pus petitions, 28 U.S.C. §2244(b). The result of this law was
denial of the Supreme Court’s power to hear appeals from
denials of second or successive habeas petitions. Upholding
the limitation, which was nearly identical to the congres-
sional action at issue in McCardle, the high court held that
its jurisdiction to hear appellate cases had been denied,
but that the statute did not annul the Court’s jurisdiction
to hear habeas corpus petitions filed as original matters in
the Supreme Court.

The Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 stripped federal courts of juris-
diction over Immigration and Naturalization Service (INS)
decisions on whether and to whom to grant asylum. Effec-
tively, when INS refuses to grant asylum to an individual, a
federal court can no longer review that decision.

Two additional examples of Congress wresting jurisdic-
tion from the Supreme Court are the Prison Litigation
Reform Act of 1996, 18 U.S.C. §3626, which restricts the
“remedies that a judge can provide in civil litigation relating
to prison conditions”; and the Antiterrorism and Effective
Death Penalty Act of 1996, 22 U.S.C. §2349-aa (10), which
limits the number of habeas corpus petitions that a state pris-
oner is allowed to file in federal courts, in addition to other
limits on federal court authority related to such petitions.

For more information: Gunther, Gerald. “Congressional
Power to Curtail Federal Court Jurisdiction: An Opinion-
ated Guide to the Ongoing Debate.” Stanford Law Review
36 (1984): 895, 910.

—Beth S. Swartz

constitutional interpretation

Constitutional interpretation is a function performed by all
three branches of government whereby the actors analyze
the meaning of the nation’s supreme law in an attempt to
apply its basic principles to individual cases and controver-
sies. The Supreme Court, as the only nonelected branch of
government, plays a unique role in this process.

The Court interprets the Constitution in order to
determine how specific disputes ought to be resolved in
light of the guiding principles of the Constitution by which
Americans must live. Constitutional interpretation requires
thoughtful deliberation on the part of the justices and their
law clerks, who work diligently to ascertain the original
intentions of the framers and apply those principles, given
the evolution of American legal standards and jurispru-
dence and in light of the changing social circumstances of
the nation, to current disputes.

Given the Constitution creates general principles and
rules, its words are necessarily vague and imprecise. This



vagueness has made the Constitution robust and its princi-
ples applicable throughout the changing circumstances of
history, while at the same time making interpretation of the
document a much more complex endeavor. Changes in
society and law can make constitutional interpretation an
especially difficult task for the Supreme Court and one of
the most important functions the institution serves.

There are different philosophies and approaches to
constitutional interpretation. Oftentimes, an individual’s
nomination and confirmation to the Supreme Court, espe-
cially during the 20th century, has been influenced by and
concerned with his or her judicial philosophy of constitu-
tional interpretation. One philosophy of constitutional
interpretation is “strict construction.” A strict construc-
tionist believes in an interpretation of the Constitution in
narrow terms.

Strict constructionists understand the Constitution to
contain restraints and powers specifically addressed, but
they do not read the document to contain expansive, liberal
rights and restrictions. They read the Constitution “literally.”
Strict constructionists view the Tenth Amendment, which
reserves to the states the powers not granted to the federal
government by the Constitution, as justification for a narrow
reading of the document. Justices Felix FRANKFURTER and
Antonin SCALIA are representative of the strict construc-
tionist camp, as are founders such as Thomas Jefferson.

A loose constructionist, on the other hand, interprets
the Constitution liberally, favoring an expansive interpreta-
tion of the literal words of the document. Loose construc-
tionists look to the Constitution as a living document and
interpret the document to contain many more concepts
than may be found in its literal meaning. Loose construc-
tionists read the NECESSARY AND PROPER CLAUSE of the
Constitution, Article I, Section 8, clause 18, to justify an
expansive, liberal understanding of the powers granted to
the federal government by the Constitution. Justices Earl
WARREN and Ruth Bader GINSBURG are representative of
loose constructionists, as are founders such as Alexander
Hamilton.

Another philosophical split among theories on constitu-
tional interpretation is between originalists and instrumen-
talists. Originalists believe the Constitution should only be
interpreted as the framers would have understood it, claim-
ing the document should be construed in light of the cir-
cumstances of the times in which it was ratified.
Instrumentalists, on the other hand, seek to interpret the
Constitution as though it were ratified in modern times,
owing to the fact that current interpretations of the docu-
ment affect modern circumstances. Originalists believe such
an interpretation works against the vision the framers had for
the nation.

Throughout our nation’s history, dramatic political and
legal battles have been fought over the Court’s interpreta-
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tions of the Constitution. Almost every major social
dilemma and legal controversy has, at one point, been influ-
enced by an interpretation of the Constitution by the
Supreme Court. The Court can serve as a vital participant
in the process of constitutional interpretation, because
“politically accountable” participants of the process may
often fear upholding the rights and responsibilities
enshrined in the document, for fear of retaliation by the
majority at the ballot box.

One of the first major public controversies was decided
by the Supreme Court in the early years of the nation in a
case called MccurLLocH V. MARYLAND, 4 Wheaton 316
(1819). There, the Court was asked to decide whether the
language of Article I gives Congress the power to charter a
national bank. While such a power is not specifically
granted by the Constitution, the Court concluded the lan-
guage of the document, specifically the necessary and
proper clause, juxtaposed with the intentions of the framers
deduced thereby, implied a power to create a bank. A more
narrow reading of the Constitution might have yielded a
different conclusion, namely that the federal government
may not charter a national bank. Such a holding might have
had a significant impact in the course of history, affecting
the powers of the federal government in a variety of areas.

Constitutional dilemmas concerning race relations and
CIVIL RIGHTS have come before the Court on numerous
occasions, and the Court has, in turn, had to interpret the
Constitution in order to “find” the answers to these con-
troversies. In PLESSY V. FERGUSON, 163 U.S. 537 (1896),
the Court read the Fourteenth Amendment to allow seg-
regation of the races, as long as the separate facilities were
equal. However, over the nearly 60 subsequent years, that
principle was slowly eroded by an evolving jurisprudence of
civil rights that recognized the impossibility of separate
equality, culminating in the Court’s conclusion in BROWN v,
BOARD oOF EDUCATION, 347 U.S. 483 (1954), that the doc-
trine of separate but equal cannot be justified in the realm
of public education. The Court thereby effectively, though
not explicitly, overruled its long-standing interpretation of
the Fourteenth Amendment. This example of constitu-
tional interpretation demonstrates how evolving legal stan-
dards and changing social circumstances can play an
important role in the outcome of an effort to interpret the
meaning of the supreme law.

In LocHNER V. NEW YORK, 198 U.S. 45 (1905), the
Supreme Court, in the midst of major changes in the eco-
nomic system and circumstances of the nation, namely
industrialization, interpreted the Constitution to grant all
citizens a right to contract. The justices read the Constitu-
tion to require minimal governmental regulation of an indi-
vidual’s right to contract his or her labor to an employer.
The decision, which has been widely criticized, is an exam-
ple of the Court interpreting the Constitution by using what
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it understood to be the framers’ original intentions without
considering the wider, less “legal,” social circumstances of
the controversy at hand. In interpreting the Constitution,
the Court used the language and history of the document
to “create” a new right, one with constitutional weight.
Later in the 20th century, during a time of heightened
national fear and turmoil, the Court found itself interpreting
the Constitution in order to square the need for patriotism
and national security with the rights guaranteed each indi-
vidual by the BiLL oF RIGHTS in general, and the First
Amendment in particular. In West Virginia Board of Edu-
cation v. Barnette, 319 U.S. 624 (1943), the Court overruled
its recent decision in Minersville School District v. Gobitis
(1940) and concluded the First Amendment does not
require individuals to salute the American flag over legiti-
mate religious objections. Owing to the heightened sense
of patriotism during World War II, this case is an example of
the role the Court can play in constitutional interpretation,
in stark contrast to the legislature’s inability to act, for fear of
possible retaliation by the majority at the ballot box.
Interpretation of the Constitution is a task in which all
three branches of government participate, but one in which
the Court plays a unique role. The Court’s position as the
paramount legal institution gives the body an important
power to direct the course of American jurisprudence as
well as resolve important controversies in American society.
The Court, in 1803, declared that “[i]t is emphatically the
province and duty of the judicial department to say what
the law is.” Again, in the wake of Brown, facing a constitu-
tional crisis in Arkansas, the Court reaffirmed its role as the
final arbiter of constitutional disputes in COOPER V. AARON,
358 U.S. 1 (1958). Different philosophies of constitutional
interpretation have become a source of political contention,
with conservatives often favoring strict construction and
liberals preferring a more loose construction. Thus, judicial
nominations have often been wrought with debates over
judicial philosophy concerning constitutional interpretation.

For more information: Levy, Leonard W. Original Intent
and the Framers’ Constitution. Chicago: Ivan R. Dee, 2000;
Shaman, Jeffrey M. Constitutional Interpretation: Hllusion
and Reality. Westport, Conn.: Greenwood Press, 2000;
Whittington, Keith. Constitutional —Interpretation.
Lawrence: University of Kansas Press, 1999.

—Tom Clark

Continental TV v. GTE Sylvania, 433 U.S. 36 (1977)
In this case the Supreme Court held that in order to find
that a manufacturer’s restrictions on retailers is a violation
of the Sherman Antitrust Act, a court had to show that the
restrictions unreasonably restrained and suppressed com-
petition between brands.

Continental TV v. GTE Sylvania was a complex
antitrust dispute between Sylvania, a TV manufacturer, and
Continental TV, one of its retail distributors. In order to
increase its sales Sylvania instituted a new policy that
restricted retailers to whom it had sold TVs so that they
could sell only from the locations where they were fran-
chised. But Sylvania did not limit itself from putting new
franchises nearby. In this case Sylvania franchised a new
store within a mile of Continental TV’s San Francisco out-
let. Continental owners protested to no avail. Continental
then proposed opening a new store in Sacramento, but Syl-
vania concluded that it had sufficient outlets there and
refused to give a new franchise. Continental then unilater-
ally began moving Sylvania TVs and other merchandise
from its San Jose, California, warehouse to a retail location
it had leased in Sacramento. In retaliation Sylvania termi-
nated all of Continental TV’s franchises.

Continental then sued, arguing that Sylvania’s “verti-
cal control” violated Section 1 of the Sherman Antitrust Act
by prohibiting the sale of Sylvania products from other than
specified locations. A jury at the district court level con-
victed Sylvania of restraint of trade in violation of antitrust
laws. The Ninth Circuit COURT OF APPEALS reversed this
on a divided vote, and the Supreme Court accepted the
case on APPEAL.

Justice POWELL wrote the majority opinion, joined by
Chief Justice BURGER and Justices STEWART, BLACKMUN,
and STEVENS. Justice WHITE concurred and Justice BREN-
NAN dissented, joined by Justice MARSHALL. Justice REHN-
QuIsT did not participate in the case.

The key question for the majority was whether the
Court should follow the PRECEDENT of United States v.
Arnold Schwinn and Company (1967). In that case the
Court had ruled that once a manufacturer had sold its prod-
ucts to a retailer and no longer retained title, dominion, or
risk over the product, it could not restrict the area where
the retailer sold the product. If the manufacturer did
restrict the retailers this was a per se violation of the Sher-
man Antitrust Act. However the Schwinn ruling had been
the subject of continuous controversy and confusion, and in
this case the Court overruled it.

The majority reasoned that vertical restrictions such
as those present in both the Schwinn and the Sylvania
cases had some value in limiting destructive intra-brand
competition but could promote inter-brand rivalry and thus
did not violate antitrust laws. Therefore, in place of the per
se rule upheld in Schwinn to regulate vertical restrictions,
the Court proposed returning to the so-called rule of rea-
son that had controlled antitrust cases prior to that case.

Justice White concurred in the result but wanted to
distinguish rather than overrule Schwinn. For him a critical
difference is that Schwinn, a bicycle manufacturer, had a
commanding share of the market, and restrictions in that



case had the result of restricting where customers could
buy the products. Sylvania, on the other hand, had a minis-
cule market share, and the vertical restrictions had no mea-
surable impact on customers’ ability to purchase TVs.

Justice Brennan dissented in a brief opinion, joined by
Justice Marshall. He argued that the per se rule of Schwinn
is good clear law and should have been retained.

For more information: Grimes, Warren S. “GTE Sylva-
nia and the Future of Vertical Restraint Laws.” Antitrust
(Fall 2002). Publication of the American Bar Association
Anti-Trust Division.

—Paul J. Weber

contraceptives
Many states, as well as the federal government, have passed
laws regulating contraceptives, with such policies usually
justified as protecting public health and morality. These
laws have frequently been challenged in court, as unwar-
ranted restrictions on personal liberty. The Supreme
Court’s ruling on contraceptives grew out of several cases.
In MEYER V. NEBRASKA, 262 U.S. 390 (1923), the Supreme
Court found that the Fourteenth Amendment to the Con-
stitution guaranteed that every individual was surrounded
with a zone of privacy, and that the federal and state gov-
ernments were prohibited from interfering with matters
that fell within that zone.

Four years later, the Supreme Court dealt with Buck
V. BELL, 274 U.S. 200 (1927), a case that involved procre-
ation, a right that would seem to exist within the “zone of
privacy” established in Meyer. However, in Buck, the Court
upheld a state law that enabled a mental hospital adminis-
trator to decide that the state’s best interests were served
by involuntary sterilization of a “feebleminded” individual.
Although the compelling interest of the state overruled the
need to protect the feebleminded individual’s Fourteenth
Amendment rights, those rights might also be served
because sterilizing these “imbeciles” or “unfit individuals”
constituted kindness to them. If they had the power to rea-
son, they would choose to be sterilized so they could not
bear degenerate offspring whose criminal behavior would
destine them to death row, or “feebleminded” children
whose lack of intelligence would eventually cause them to
starve to death. The state law should be upheld because the
state’s interest in sterilization of hospital inmates overrode
the need to protect feebleminded individuals’” CIVIL RIGHTS.
The state established its compelling interest in sterilization
of the feebleminded by demonstrating that accomplishment
of this procedure would eventually reduce state expenses
through reduction in jail and mental hospital populations.

In its 1942 decision in the case of SKINNER V. OKLA-
HOMA, 316 U.S. 535 (1942), the Supreme Court demon-
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strated that its reasoning regarding the zone of privacy,
Fourteenth Amendment rights, procreation, and contra-
ception had evolved significantly during the 15 years since
its Buck decision. The Supreme Court in Skinner found
that a state law providing for involuntary sterilization of
“habitual criminals” was unconstitutional. The justices rea-
soned that sterilization would cause a habitual criminal
irreparable injury by permanently preventing the individual
from exercising the constitutionally guaranteed right of
procreation. While in Buck the Court found that the inter-
ests of a state could override those of a feebleminded indi-
vidual, in Skinner the Court held that there was no state
interest so compelling that it would override protection of
rights, such as that of procreation, guaranteed by the Four-
teenth Amendment.

As recently as the 1960s, some states invoked their
POLICE POWERS to outlaw the distribution and/or use of con-
traception. On several occasions, plaintiffs brought cases
challenging such laws all the way to the Supreme Court, only
to be dismissed for lack of STANDING (Tileston v. Ullman, 318
U.S. 44, 1943) or lack of a live controversy. Eventually, efforts
to test contraception bans bore fruit in the landmark case
GRISWOLD V. CONNECTICUT, 381 U.S. 479 (1965). In addi-
tion to striking down a state law forbidding the sale and use
of contraceptive devices, the Supreme Court also enunciated
the right to PRIVACY that has been so important in other con-
texts (e.g., ROE v. WADE, 410 U.S. 113, 1973, and subsequent
abortion cases, and LAWRENCE V. TExas, 2003, dealing with
sodomy laws). The majority opinion focused on privacy
within marriage and ruled that the state could not outlaw
contraceptives for married couples. Seven years after Gris-
wold, the Court broadened the right to privacy by overturn-
ing a state’s attempt to outlaw contraceptives for unmarried
persons in EISENSTADT V. BAIRD, 405 U.S. 438 (1972).

In CAREY V. POPULATION SERVICES INTERNATIONAL,
431 U.S. 678 (1977), the Supreme Court further expanded
its protection of contraceptive freedom by striking down
three challenged provisions of a New York statute: that
minors under 16 could not legally obtain contraceptives,
that adults could only purchase contraceptives from a
licensed pharmacist, and that no person could display or
advertise contraceptives. The case specifically addressed
nonmedical contraceptive devices that require no prescrip-
tions. The majority characterized the requirement for a
licensed pharmacist to sell over-the-counter products as a
burdensome restriction on protected individual liberties
without a compelling state interest justifying it. Further-
more, the absolute ban on sales to minors was deemed
unacceptable, with a plurality of the justices extending the
right to privacy to young people. The display and advertis-
ing restrictions fell on First Amendment grounds.

Another case involving contraception and the First
Amendment was soon to follow. In Bolger v. Youngs Drugs
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Prods. Corp., 463 U.S. 60 (1983), the Court overturned a
federal law against unsolicited mail advertisements for con-
traceptives. While the mailings in question were commer-
cial, they also included public health information on
venereal disease and family planning, which opened up
arguments for even higher levels of constitutional protec-
tion. Even though the Court opted to rule based on the
qualified protections afforded COMMERCIAL SPEECH, a
majority still found that the mailings warranted First
Amendment protection.

The flip side of a right to use contraceptives is the free-
dom not to use them. Until recently, the only practical way
to compel contraception was to order individuals to
undergo sterilization procedures, something which states
have sometimes done as part of their police powers. As
noted above in Buck v. Bell, the Court considered whether
a state could forcibly sterilize people with hereditary forms
of mental deficiencies (such as insanity and imbecility) if
they are patients in public institutions. A majority ruled that
this use of state power was justified. Writing for the Court,
Justice HOLMES argued that society often demands the sac-
rifice of the lives of its best citizens and could therefore
demand a lesser sacrifice (sterilization) of those “who
already sap the strength of the State.” The Court rejected
arguments that the state’s failure to extend this power to
similarly situated people outside the institutions violated
the EQUAL PROTECTION CLAUSE.

Fifteen years later, when another forced sterilization
case came before the bench, the Court ruled quite differ-
ently but did not reverse Buck. In Skinner v. the State of
Oklahoma ex rel. Williamson, 316 U.S. 535 (1942), the
Court overturned a state policy to perform surgical steril-
izations on some repeat felons (those convicted of crimes
involving moral turpitude) in the prison population. The
Court’s opinion explicitly refers to procreation as a basic
civil right. The majority, disturbed by this penalty’s appli-
cability to armed robbers but not to embezzlers, based its
decision on the equal protection clause, although Chief Jus-
tice STONE concurred on due process grounds.

For more information: Cruz, David B. ““The Sexual

Freedom Cases?” Contraception, Abortion, Abstinence and

the Constitution.” Harv. C.R.-C.L. L. Rev. 35 (Summer
2000): 299.

—Elizabeth Ellen Gordon

—Beth S. Swartz

Cooley v. Board of Wardens, 53 U.S. 299 (1851)

In Cooley v. Board of Wardens, the Supreme Court held
that a Pennsylvania law requiring ships entering the port of
Philadelphia to take on a pilot, although a regulation of
INTERSTATE COMMERCE, was not contrary to the com-

merce clause. The Board of Wardens had brought suit
against Cooley to recover statutory penalties for failing to
take on a pilot. In his APPEAL, Cooley had challenged the
Pennsylvania law as a violation of that clause of the Consti-
tution which gives Congress the power to regulate inter-
state commerce.

The plaintiff’s argument was based on the position that
the delegation of the commerce power to Congress was an
exclusive one, leaving the states with no authority to regu-
late this subject. Since GIBBONS V. OGDEN, 22 U.S. 1
(1824), had established that the regulation of navigation
was the regulation of commerce, a finding that the com-
merce power was exclusive would have meant that Cooley
was correct in his contention that the Pennsylvania law was
in violation of the commerce clause. Although Chief Justice
MARsHALL had defined the commerce power broadly in
Gibbons, he had stopped short of concluding that this del-
egation of power was broad enough to completely disable
the states from regulating the subject.

The Constitution does not contain any language that
expressly prohibits the states from regulating interstate
commerce. However, the argument that the grant of the
commerce power was by its very nature exclusive was a
compelling one. After all, problems created by a multiplic-
ity of state regulations and taxes on interstate commerce
had been a major reason for the calling of the convention
that drafted the new Constitution in the first place. How-
ever, as a practical matter, an arrangement in which the
states were completely barred from regulating any aspect of
commerce did not seem workable. Indeed, the first
Congress had apparently recognized this when it provided
in 1789 that pilots on all waterways in the United States
were to be regulated by existing state laws, and by “such
laws as the States may respectively hereafter enact . . . until
further legislative provision shall be made by Congress.”
(Act of August 7, 1789, ch 9, 1 Stat. 154)

This federal statute, which was passed in the earliest
days of the Republic, was a significant factor in Justice Cur-
tis’s opinion for the Court in the Cooley case. He observed
that, since the grant of the commerce power to Congress
was a constitutional one, Congress could not delegate this
power back to the states by ordinary legislation. If the law
was constitutional, it was because the states retained some
power to regulate commerce under the Constitution.
Hence, the Court found itself required to render a decision
on the question of the commerce power’s exclusiveness.

Curtis acknowledged the diversities of opinion that
existed on this subject. He attributed these to the fact that
the commerce power extended to a variety of subjects,
some of these imperatively demand[ed] a single uniform
rule, while others, like the regulation of pilots, required the
diversity that could best be provided by state or local legis-
lation. Any workable interpretation of the commerce power



would have to accommodate this diversity. The solution
developed by Curtis has come to be known as the doctrine
of SELECTED EXCLUSIVENESS. Although the delegation of
the commerce power to Congress makes federal regula-
tion of interstate commerce supreme, it is not always exclu-
sive. In some areas, such as the regulation of pilots, Curtis
held that state regulation was permissible, and, in fact,
desirable, due to “the superior fitness . . . of different sys-
tems of regulation, drawn from local knowledge and expe-
rience, and conformed to local wants.” On the other hand,
some subjects of the commerce power were of such a
nature as to require exclusive legislation by Congress. With
respect to these subjects, the doctrine of selected exclu-
siveness holds that the commerce power is exclusive. More-
over, even in those areas of interstate commerce where
local legislation may be desirable, state regulation can only
exist when Congress has left these areas unregulated.

The Cooley decision remains one of the Court’s most
significant commerce clause decisions. Not only did it clar-
ify the constitutional status of state laws affecting inter-
state but it also clarified the role of the Court in this area.
Under the doctrine of selected exclusiveness, the question
of whether state laws affecting interstate commerce fall
within the area of permissible local legislation is essentially
a constitutional one. Consequently, it is the responsibility of
the Court to determine when such state legislation is per-
mitted, and when it interferes with the free flow of com-
merce that the commerce clause was designed to protect.

For more information: Corwin, Edward S. The Com-
merce Power versus States Rights. Princeton, N.J.: Prince-
ton University Press, 1936; Frankfurter, Felix. The
Commerce Clause Under Marshall, Taney and Waite.
Chicago: Quadrangle, 1964.

—Justin Halpern

Cooper v. Aaron, 358 U.S. 1 (1958)

Cooper v. Aaron forcefully asserted the power of the judi-
cial branch, declaring the Supreme Court the “ultimate
interpreter” of the Constitution. It did so by emphatically
affirming the Court’s decision in BROWN V. BOARD OF EDU-
CATION OF TOPEKA, 347 U.S. 483 (1954), that racial segre-
gation in public education was a violation of the EQUAL
PROTECTION CLAUSE of the Fourteenth Amendment and
by unequivocally denouncing the refusal of certain South-
ern politicians to abide by that decision. As the first major
post-Brown challenge to desegregation, Cooper stirred
strong reactions among the justices, six of whom remained
from Brown. The opinion of the Court was not only unani-
mous but also, for the only time in history, signed by all nine
justices. The decision, which was originally penned pre-
dominantly by Justice William BRENNAN, had two main
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thrusts: First, there could be no delay in implementing
desegregation; and second, the Supreme Court was
supreme in interpreting the Constitution.

Cooper arose in September 1957 after the governor of
Arkansas, Orval Faubus, halted the integration of the Lit-
tle Rock school system the day before it was scheduled to
begin. Faubus ordered the Arkansas National Guard to
prevent the entry of nine African-American students—the
so-called Little Rock Nine—into Central High School in
Little Rock. He was trumped three weeks later when, fol-
lowing a lower court opinion that the governor’s reasons
for defiance were unpersuasive, President Dwight D.
Eisenhower grudgingly sent armed military personnel to
enforce Brown. Although the African-American students
did attend school, their experiences were wrought with
racial antagonism. Hoping to avoid similar tension in
September 1958, the school board petitioned for, and
received from a federal district court, a delay in imple-
menting desegregation plans. The NAACP appealed the
case, and the Supreme Court scheduled oral arguments
for a special August session (the Court normally begins
each term in October) before the commencement of the
new academic year.

The Court’s decision in Cooper is notable for its direct-
ness—both in validating the constitutional concept of
“equal justice under law” and in declaring judicial preroga-
tive to say what the law is. First, the Court flatly rejected
educational tranquillity as a justification for denying
African-American children their constitutional right not to
be discriminated against in school. Any delay in desegrega-
tion, the justices determined, violated the ideals “embodied
and emphasized” in the Fourteenth Amendment. Second,
relying upon the supremacy clause of Article VI as well as
Chief Justice John MARSHALL’s opinion in MARBURY V.
Mabpison, 5 U.S. 137 (1803), the Court stressed the “basic
principle that the federal judiciary is supreme in the expo-
sition of the law of the Constitution.” This meant not only
that the Court’s decision in Brown was final but also that
all officers of government—regardless of branch and
level—were bound to obey it. “No state legislator or exec-
utive or judicial official,” the Court famously said, “can war
against the Constitution without violating his undertaking
to support it.”

The aftershocks of Cooper were profound. On one
level, the case exacerbated lingering indignation among
Southerners who felt the Court had intruded in their affairs
by striking down segregation in Brown. Cooper was an indi-
cation that the Court meant business and that it would not
be circumvented by dilatory techniques or state defiance.
On another level, however, Cooper also reasserted judicial
independence (or, perhaps, judicial supremacy) in the most
forceful way possible. The Court’s claim to near exclusivity
in determining constitutional meaning implicates not only
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issues of FEDERALISM but also those of SEPARATION OF
POWERS. For this reason, the merits of the Court’s opinion
in Cooper—though praised for ardently upholding
Brown—are debated and questioned even today.

For more information: Farber, Daniel A. “The Supreme
Court and the Rule of Law: Cooper v. Aaron Revisited.”
University of Illinois Law Review (1983): 387.

—Justin Crowe

Coppage v. Kansas, 23 U.S. 1 (1915)

In Coppage v. Kansas, the Court held that Kansas had vio-
lated the due process clause of the Fourteenth Amendment
by prohibiting employers from refusing to employ persons
who were members of labor unions. Kansas had passed leg-
islation banning “yellow dog” contracts—agreements that
prohibited employees from joining labor unions. Plaintiff
Coppage had fired employee Hedges when he refused to
terminate his union membership, and the Kansas Supreme
Court had upheld a local court’s conviction of Coppage.

In writing the majority opinion, Justice Pitney argued
that such agreements did not contain any coercive element.
Regarding the contract between Hedges and Coppage,
“there is nothing to show that Hedges was subjected to the
least pressure or influence, or that he was not a free agent,
in all respects competent, and at liberty to choose what was
best from the standpoint of his own interests.” In other
words, since Hedges was not forced or tricked into not sign-
ing the agreement, and was fully aware of the consequences
of his refusal to sign it, the state has no legitimate role to
play in exerting its influence in this private arrangement.

Pitney cited Adair v. U.S., 208 U.S. 161 (1908), quot-
ing that “[t]he right of a person to sell his labor upon such
terms as he deems proper is, in its essence, the same as the
right of the purchaser of labor to prescribe the condition
upon which he will accept such labor from the person offer-
ing to sell it.” Each party in any contract of labor has the
right to bargain over conditions such as wage, hours, and
conditions. To Pitney, membership in a labor union is sim-
ply another condition open to negotiation, and if Coppage
wanted to terminate Hedges employment because he
would not sign the aforementioned agreement, he was well
within his rights as a contracting party to do so.

Central to Pitney’s decision is a notion of the “equality of
right between employer and employee.” Echoing the ascen-
dant laissez-faire views of the day, Pitney asserted that the
rights of personal liberty and private property included the
“right to make contracts for the acquisition of property.” Pit-
ney made no apologies for the position of power that most
employers held over their employees. Instead, such inequal-
ities were to be expected. “And, since it is self-evident that,

unless all things are held in common, some persons must
have more property than others, it is from the nature of
things impossible to uphold freedom of contract and the
right of private property without at the same time recog-
nizing as legitimate those inequalities of fortune that are
the necessary result of the exercise of those rights.” Given
these natural inequalities, it is folly to think contracting par-
ties necessarily will be bargaining from equal STANDING.
Absent coercion, though, any state interference is “repug-
nant to the ‘due process’ clause of the Fourteenth Amend-
ment, and therefore void.” Building on Adair and
LocHNER V. NEW YORK, 198 U.S. 45 (1905), Pitney
endorsed the SUBSTANTIVE DUE PROCESS perspective that
was so prevalent during this era in the Court’s history.

In his dissent, Justice HOLMES presented a narrower
reading of the due process clause. He claimed he could find
nothing in the Constitution to prevent the enactment of the
Kansas legislation. While presenting no personal opinion
about the wisdom of labor union membership, Holmes
claimed that a reasonable man could certainly believe that
such membership was necessary to securing a fair contract.
Such a belief, right or wrong, “may be enforced by law in
order to establish the quality of position between the par-
ties in which LIBERTY OF CONTRACT begins.” This concern
for quality of position motivated Holmes in much the same
manner here as it did in Adair and Lochner. He ended his
opinion by reiterating his belief that all three cases should
be overruled.

For more information: Gillman, Howard. The Constitu-

tion Besieged: The Rise and Demise of Lochner Era Police

Power. Durham, N.C.: Duke University Press, 1993.
—Christopher Stangl

corporate speech

Corporate speech is protected under the First Amendment
as a freedom of speech, acknowledging the right of corpo-
rations alongside consumers and independents to free
expression within certain legal limits.

Speech in pursuit of economic self-interest is a subset
of the First Amendment cases. The lesser status of coMm-
MERCIAL SPEECH was generally regarded as less worthy
than political or opinion expression as well as the informa-
tive function of the press. The United States Supreme
Court has generally avoided regulation of content, and his-
torically, commercial speech was generally not accorded
First Amendment protection. However, the Court
extended its oversight into this area in the 1970s.

The initial case bringing commercial speech within the
province of the First Amendment was Virginia State Board
of Pharmacy v. Virginia Citizens Consumer Council, 425



U.S. 748 (1976). The majority of the Court ruled that a reg-
ulation prohibiting pharmacists from advertising prices was
unconstitutional. Advertising is one of the few areas in
which nonobscene content may be regulated.

Commercial speech in relation to the protection of the
First Amendment was next considered by the Court in
Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976).
This case involved a Detroit ZONING ordinance that limited
the right to show certain “adult” movies within a certain
number of feet of each other in order to allow development
of certain blighted areas. The Court upheld the limitations
but stopped short of out-and-out repression of X-rated
entertainment.

A variety of other speech restrictions were litigated
generally defining the limits of the protection to be
accorded advertisements. Central Hudson Gas and Electric
Corp. v. Public Service Commission, 447 U.S. 100 (1980),
involved an attempt by the New York State Public Utilities
Commission to stop a regulated monopoly from advertising
rates and services that would have an effect on all con-
sumers, not just those using the advertised program.

Since providing electric and gas utilities is lawful, the
U.S. Supreme Court found that the First Amendment
applied in this case and to advertising in general as long as
no deception is attempted or intended. However, because
the advertiser knows more about the product than the con-
sumer, the government has an interest in regulating content.

The Supreme Court writing in Central Hudson devel-
oped a four-part test to determine whether the speech may
be regulated. First, the Court must decide whether the
speech is within the bounds of the First Amendment. Sec-
ond, for commercial speech to be protected, it must be law-
ful and not misleading. Third, the government interest
must be substantial. Finally, regulations must be very
closely written in order to regulate only what the govern-
ment has a legitimate interest in regulating.

In 1996 the Supreme Court refined the rules laid out
in Central Hudson in a case known as 44 Liquormart v.
Rhode Island, 517 U.S. 484. In that case, the state of Rhode
Island prohibited all advertising of prices by liquor stores.
The stated reason was to promote temperance in alcohol
consumption. The case was heard on the basis of a chal-
lenge to the ban on price advertising. The Court ruled that
when a state entirely prohibits publication of truthful, non-
misleading commercial messages for reasons unrelated to
preservation of the fair bargaining process, a judge may
look to a wider application of the First Amendment than
simple regulation of commercial speech.

In January of 2003, the Court decided to hear a case
that involved not only advertising about a corporation but
also whether a corporate entity had the right to speak pub-
licly about issues affecting its business and be afforded the
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full panoply of First Amendment protection. Marc Kasky
had sued Nike, Inc., under a California statute allowing any
individual to sue a company if he or she believes that the
company is engaging in unfair trade practices, anywhere in
the world. The suit concerned the company’s press releases
about working conditions in some of Nike’s overseas man-
ufacturing plants. These reports were in response to state-
ments by Kasky about Nike’s business practices in these
overseas facilities.

Nike had defended on the basis that it was entitled to
the full benefits of the First Amendment. The California
Supreme Court held that Nike’s statements were ordinary
commercial speech and as such subject to the California
law. Briefs were filed and preparations were made for argu-
ment before the Court. Then, without warning, in June of
2003, the Court announced that the case should be dis-
missed as certiorari having been improvidently granted
[Nike, Inc. v. Kasky, 123 S.Ct. 2554 (2003)].

For more information: Shiffrin, Steven H. The First

Amendment, Democracy, and Romance. Cambridge, Mass.:
Harvard University Press, 1990.

—Stanley M. Morris

—TRebecca Singer
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The federal judiciary is a three-tiered system, consisting of
94 U.S. District Courts in the entry-level tier, 13 U.S.
Courts of Appeals in the middle tier, and one U.S. Supreme
Court, standing alone in the top tier.

Twelve of the U.S. Courts of Appeals, each of which
is located in one of the 12 judicial circuits distributed geo-
graphically throughout the United States, hear appeals
from cases decided in the 94 U.S. District Courts located
within the 12 circuits. To be heard in the U.S. Court of
Appeals, an APPEAL from a U.S. District Court’s decision
must be filed in the appellate court for the judicial circuit
in which the trial court was located. The 13th appellate
court, the U.S. Court of Appeals for the Federal Circuit,
is located in the nation’s capital and has nationwide juris-
diction over specialized cases, including those dealing with
patent, trademark