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FOREWORD

On Whose Side—The Angels or the Agents?

In the wake of the influential and controversial investigation of organized
crime by Tennessee senator Estes Kefauver in the early 1950s, President Tru-
man, during his many post-presidential campus visits, was frequently asked,
“Why no national lottery?” Truman would first refer to Kefauver as “cow fever”
and would then let fly against the hypocrisy of “hard-shell” Americans, con-
cluding with his own wager that if we adopted a national lottery we would
“wipe out the national debt in no time.” Nobody took him up on the wager.

We have come a long way since then—but from what to what? American
society has made a number of ethical leaps, which we could say began with
the biggest ethical leap of all, the Civil War and the abolition of slavery. The
Emancipation did not exactly free the slaves: they only managed to move
from slavery to serfdom. But—and this is a big but—no longer could there be
any moral defense of treating human beings as chattel.

'The spread of legal gambling is one of the more recent ethical leaps. Our
authors here report that, in 1960, no state had an authorized lottery. By 1990,
thirty-six states had legalized lotteries and, in fact, had to go to the extraordi-
nary trouble of changing their constitutions for the purpose. Four other states
allowed casino gambling. Only two of those forty states were southern. But by
2006, all but two of the southern states—Alabama and Arkansas—had made
the leap. And that is the story of this book.

It is a political story. And it is a classic story because it involves a struggle
between morality and utility—Dbetween the angels and the agents. We Ameri-
cans consider ourselves free of that sort of thing, because we define politics
as “the art of the possible” and “the art of compromise” within one grand

national consensus. Every American claims to be middle class and middle
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of the road; we could almost add that, as in Lake Woebegon, all our children
are above average. We are thus exempt from the elevated moral struggles of
antiquity, as dramatized by Shakespeare and his ilk. Yet, it is worth repeating
that the politics of gambling is only one of the more recent American moral-
ity plays. America has a history of alternating moments of morality versus
utility, sin versus error, principles versus consequences.

A story very much related to the sin of gambling that took place a genera-
tion earlier is that of alcohol. To people of strict principle, alcohol and gam-
bling are sins; they are not rated among the seven deadly sins, but too much
indulgence in either could surely lead in that direction. These somewhat lesser
sins are what social scientists call countermores. Harold Lasswell defines these
as “culture traits [recognized] as deviations . . .and yet are expected to occur ...
A certain volume of countermores activities are thus ‘normal’ (in both a sta-
tistical and normative sense), and must be included by the casual observer as
part of the culture” (Harold D. Lasswell and Abraham Kaplan, Power and
Society, 1952, pp. 49—50). Even when prohibited by law and opposed by com-
munity opinion, countermores are widespread and knowingly tolerated. And
for this reason the alcohol story is a fitting introduction to the gambling story,
especially interesting because the prohibition of the production and sale of al-
cohol is the only constitutional amendment that was an act of legislation. All
of the other amendments to the U.S. Constitution were concerned with ad-
ditions and subtractions in the distribution of power—between the branches,
between the nation and the states, and between the nation and citizens. And
the prohibition amendment is the only amendment that was eliminated by a
succeeding amendment.

'The end of national prohibition was the beginning of a new round of moral
politics of alcohol in the states, because the erasing of the prohibition freed
each state to “stay dry” or “go wet;” and most states outside the south went
wet. For a very long time (especially as measured by the thirsty), Mississippi
went dry and stayed dry. But all during that epoch, there were signs posted
in the windows of innumerable restaurants and highway service stations
with the notice: “We pay state liquor tax.” This was a case of countermores—
the struggle between sin and error, with sin in retreat.

The struggle in Alabama was quite different, but in the same direction.

Alabama adopted a constitutional amendment ordaining that the state of
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Alabama would “stay dry,” provided however that each county would have the
option to “go wet” by referendum. This was an ingenious resolution of the is-
sue, the invention of a sort of intra-state federalism, avoiding the imposition
of a single moral regime by permitting the majority in each county to have
its way. The struggle between sin and error, angels and agents, was articulated
as “acceptance without embrace,” but even so, that is a very large ethical leap
from morality policy to instrumental policy. Philosophers might call it “situ-
ational ethics.”

'This ethical transformation in alcohol, with Mississippi and Alabama ac-
cepting the countermores in two different ways, cannot be explained as the
product of a particular causal force. The superior explanation has to be Dar-
winian rather than simple causation, because the entire ethical environment
had been changing in a manner that was more hospitable than ever before to-
ward the countermores. This development in the environment reaches back at
least to the Civil War, if not before. For example, during the second half of the
nineteenth century, tort law had become the dominant method of resolving
disputes over who was to blame for an injury. The number of injury cases had
been growing at an exponential rate as mechanization was incorporated into
virtually all manufacturing and transportation. But by that very same develop-
ment, tort began to decline precipitously as injury cases were too frequent and
too complex to rely exclusively on the rule that for every injury there has to be
a determination as to who is to blame: “no liability without fault.” In addition
to the multiplicity of cases, the spread of absentee ownership increased the
complexity by an order of magnitude.

Another factor in the turn away from notions of strict liability was the
emergence of liability insurance: Give up resort to courts, witnesses, and tes-
timony to determine blame and fault; just hold the defendant/perpetrator
blame-free and indemnify the victim. Liability insurance had been considered
immoral well into the nineteenth century, because it violated the absolute-
morality approach to obligation. As late as the 1870s, the U.S. Supreme Court
could still hold that “a common carrier could not contract out of liability for
negligence” (Morton Horowitz, The Transformation of American Law, 1780~
1860, 1977, vol. I, p. 206). Yet, even as the Supreme Court spoke, the industry of
“liability insurance” was taking hold and beginning to thrive. Only a moment’s

reflection is enough to appreciate the distance of the moral leap between, on
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one side, the tort with blame and fault, and, on the other, liability as an eco-
nomic good subject to estimation, probablility, bargaining, and contract.

A parallel development, with equal ethical significance, is life insurance,
which brings us much closer to an environment hospitable to a utilitarian ap-
proach to the gambling industry, as dealt with in this book. During the 1850s,
life insurance was showing signs of growth as an industry, but its growth as
a “safety net” depended upon the development of two environmental factors.
The first was the reconstruction of American values toward the morality of
life insurance itself. Throughout the period from the 1840s through the 1870s,
the trust side of banking flourished and its cousin, life insurance, floundered,;
the reason given was that people “regarded it as wicked to insure their lives”
(Viviana A. R. Zelizer, Morals and Markets: The Development of Life Insurance
in the United States, 1979, p. 5). Another observation very much in on point
is that “[tJo many . .. the very suggestion of a proposal to insure one’s life
appears . . . objectionable . . . on moral grounds that it looks like a wager, a
bet or[,]. . . appealing to the doctrine of chances, it partakes of the nature of
gambling.” (Zelizer, p. 68) The second factor is most concisely presented by
Nobel economist Douglass North: The successful innovation of life insurance
in the United States “awaited the construction of an adequate mortality table”
(quoted in Zelizer, p. 13). Nothing could be more utilitarian than that: the sci-
ence of economics, probability, and the dollar value of risk.

Another spectacularly important contribution to an environment hospi-
table to a utilitarian over a moral approach to policy was the discovery and
validation of the germ theory of the contraction and spread of disease. The
mere mention of the story of Typhoid Mary makes it clear that by the end of
the nineteenth century there was another step toward a utilitarian definition
of obligation. The science of disease implied that we are all murderers and we
are all victims. Where once each new communicable disease (or epidemic)
was a visitation of God against a sinful humanity, the new response was to
search for etiology, treatment, and cure.

While these environmental factors were encouraging Americans to adjust
their Calvinist ways to the situation at hand, there were of course moral re-
actions against every step toward materialism, relativism, and the call to “do
what thou wilt.” And the moral reaction against gambling as such was ex-
panding by leaps and bounds. Lotteries and other types of organized gambling
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were being outlawed as “contrary to God’s law” under the rationale that gam-
bling separates wealth from work, “the sweat of one’s brow.” By 1840, twelve
of the twenty-six states had made lotteries illegal (Zelizer, p. 67). By the end
of the next few years, twenty-four states had legalized lotteries, but by 1860,
twenty-one of these twenty-four had banned organized gambling. There was
another serious moral movement organized against the expansion of gam-
bling in the 1890s, when lotteries were again legally banned in all of the states,
and over twenty of the states were making legalization all the more difficult by
banning, through constitutional amendment, all forms of gambling.
Gambling has been only one of the great irritants against the American
moral code, but it is a powerful lens through which to observe the rhythm of
American politics—or, we could say, the rhythm between politics and its re-
jection, because, from its origin as a concept in Greek antiquity, politics means
talk, talk outside the household (the domain of economics) and in the agora.
Moral reaction trumps politics. Principle silences process. Yet, it is impressive
how often politics in America prevails, not by corrupting moral discourse but
by converting moral commands into policy innovation. “Policy entrepreneur”
has become a pejorative term when, in fact, it is a role essential to democracy,
more of art than of magic, more akin to Michelangelo than to Machiavelli.
Like Michelangelo, the policy entrepreneur takes the shapeless marble of
moral principle and chips away the excess rock to reveal the sculpture within.
Nelson and Mason have revived the case study as a method of generating
scientific data while maintaining the context of experience and knowledge.
Back in the 1950s, the case study was flourishing; it even had it own institu-
tion, the Interuniversity Case Program, which sponsored publication of cases,
ranging from public administration to policy formulation to civil-military
relations to Congress and representation, and so forth. Inevitably, the authors
and their critics agreed on a single question: How can we generalize from the
case studies? In other words, how can we escape the uniqueness of each story?
Although there is no simple answer to the question, Nelson and Mason
have provided an inspiring approach. Their first step was to create not one
but a cluster of cases that revolve around the same problem or phenomenon.
'The second was to formulate a schedule or protocol of questions to pose with
rigid observance to each of the stories. Granted, case studies of seven southern

states do not produce a “large N.” But the repetition of patterns across seven
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mini-states with known histories and parameters provides an unusually strong
basis for the regularities and exceptions that are essential to any science. The
cases also incorporate a very large slice of history, a strength that no cross-
sectional analysis of large N can improve upon. For example, the authors turn
up patterns of policy innovation through “diffusion” across state lines that put
substance, orderliness, and specificity to the contention going back as far at
least to Brandeis that “states are the laboratories of democracy.”

Another less-appreciated contribution of these case studies is their recog-
nition of the intra-state federalism: Several states managed, through “policy
entrepreneurs,” to finesse the polarization between the moralists and the utili-
tarians over casino gambling by introducing “county option,” delegating to
each county the decision by referendum. Other states succeeded in a modified
approach to gambling by setting up regulatory commissions to license some
counties and not others. And those states facing a movement for a state lottery
finessed the ethical divide by providing a state referendum to authorize a state
referendum on the simple question of yea and nay to lotteries. By such means,
many representatives from strong conservative constituencies could maintain
their personal opposition to gambling while voting in favor of the right of
citizens to vote on the question. This is the way some counties and states at
large could make an end run around the power of principle. And finally, al-
though the argument between angels and agents was unremitting, in the end
the utilitarian side won in all but two cases by clothing utility in the virtually
moral position that the income from sin would be earmarked for education.

If T were writing a review of this book, I would probably criticize the
authors for not exploiting the cases as fully as they could have. But from the
perspective of writing a foreword, I can say in full confidence that the incom-
plete exploitation is a measure of the richness of the source. Their prodigious
work for the cluster of cases that this book comprises is a genuine service to the

profession of political science as well as the craft of democratic politics.

THEODORE J. LOWI
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INTRODUCTION

THE SOUTH JOINS
THE GAMBLING NATION

The near half-century that has elapsed since 1964 has seen numerous and
dramatic transformations in American politics and public policy. The roster
of changes is no less impressive for being familiar. Electoral politics has been
transformed by the new plebiscitary character of the parties’ presidential
nominating processes, the increased variety and importance of political media
and money, and the ideological polarization of the two major political parties
fostered mainly by the shift of the South from solidly Democratic to reliably
Republican. In foreign policy, the era has been defined by defeat in the Vietnam
War, victory in the Cold War, and a still-unfolding war on terrorism whose
outcome remains uncertain. Domestic policy has been dramatically altered
by the Great Society, the extension of civil rights protection to a wide range
of groups, and the tax-cutting fervor of the Ronald Reagan and George W.
Bush administrations.

What all of these transformations have in common is their national char-
acter. Many of the most important changes even in state politics and policy
that have occurred in this era were initiated in Washington. Congress and a
succession of presidents have influenced nearly every activity of state govern-
ment by offering carrots in the form of federal grants and wielding sticklike
federal mandates. Supreme Court decisions concerning legislative reappor-
tionment, abortion, criminal justice, affirmative action, eminent domain, and
other vital matters have wrought further massive changes in the states.

Well below the radar screen of the national news media and the Washington-
focused scholarly community, however, the American landscape has been
transformed in another important way by states acting on their own initiative.
State by state, the United States has become a gambling nation. A national



map of gambling policy in 1963 would show one state, Nevada, with legalized
commercial casino gambling. Today’s map shows eleven commercial casino
states. The 1963 map would show no states with lotteries. Today’s map shows
forty-one lottery states plus the District of Columbia. In 1963 forty-nine of
the fifty states allowed neither casino nor lottery gambling. Today only six
states have neither casinos nor a lottery.

In every instance of gambling legalization, a state government, largely
uninfluenced by the federal government in Washington, made a conscious
decision to create a lottery, allow commercial casinos, or both. Although these
decisions have been influenced by social and economic considerations, each
was the result of the state’s political process. In many cases, the decisions had
the largely unexpected consequence of clearing a legal path for Native Ameri-
can tribes to operate casinos or high-stakes bingo halls on their sovereign
lands located within the boundaries of individual states.

Legalized casino and lottery gambling is not a new phenomenon in the
American experience, but it has been an episodic one.! Scholars refer to the
recent spread of lotteries and casinos in the United States as gambling’s “third
wave.” The first wave began during the colonial era. All thirteen colonies li-
censed private brokers, universities, and even churches to conduct raffle-style
lotteries to raise funds for worthy causes, including the construction of build-
ings at Harvard and Yale, support for American troops during the Revolu-
tionary War, and, after independence was won, internal improvements such as
the Erie Canal. Casinos licensed by the city of New Orleans were part of what
the United States acquired in the Louisiana Purchase, and riverboat gambling
subsequently flourished along the Mississippi River. By the mid-nineteenth
century, however, most lotteries had lost their civic purpose and become
profit-making (and sometimes corrupt) enterprises. Casinos degenerated in
like manner. In 1835, for example, mobs in Vicksburg, Mississippi, burned the
city’s gambling halls and lynched five allegedly crooked professional gamblers.
Eastern Puritans and Quakers and frontier evangelists had never liked legal-
ized gambling. Their ranks were swelled during the early nineteenth century
by reformers who included gambling with slavery, drinking, harsh prison con-
ditions, and other social problems as fit objects for abolition. By 1860, legal
casinos were confined to the frontier. Twenty-one of the twenty-four states
that once allowed lotteries had banned them.
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In banning the first-wave lotteries, some states chose to rely not on legisla-
tion, which could be easily repealed, but on their constitutions. As a delegate
argued at New York’s 1821 constitutional convention, “Legislatures were always
under a strong temptation to resort to lotteries as a mode of raising revenue;
and from a temptation to which it was more than probable that they would
yield, the constitution should preserve them. Lotteries, although taxes in ef-
fect, were not so in appearance and form . .. and could therefore be laid with-
out any hazard to the popularity of those by whom they were imposed.™

'The second wave of states legalizing gambling occurred during the late
nineteenth century. This wave was less tidal than the first—it was a mostly
southern phenomenon and was generally confined to lotteries. Bereft of most
other revenue sources, some of the defeated Confederate states revived the
practice of authorizing private companies to conduct lotteries and taxing the
proceeds. The largest of these by far was the Louisiana Lottery Company,
which rapidly extended its operations throughout the entire country. The na-
tional network of railroads and telegraphs that recently had been developed
allowed the Louisiana lottery—“the Serpent” to its critics—to market its
games through the mail and in branch offices connected to headquarters by
wire. Ninety percent of Louisiana lottery tickets were sold outside Louisiana.

'The other states, distressed by the amount of money flowing over their
borders into Louisiana, pressured the federal government to crack down. So
did antigambling reformers in the burgeoning Progressive movement. In the
1890s Congress passed its first (and only) antilottery statutes. A federal law
enacted in 1890 forbade the postal system to deliver mail referring to lotteries,
and an 1895 statute barred all lottery activity from interstate commerce. After
1894, not a single state permitted lotteries to operate legally. All but nine states
included lottery prohibitions in their constitutions. Opposition to the lottery
as a species of gambling spread to incorporate the entire genus: by 1920, nearly
all forms of gambling were illegal throughout the country. Indeed, Arizona
and New Mexico were forced to outlaw casinos as a condition of achieving
statehood.

The third wave of legalized lottery and casino gambling began in the 1960s
and, several decades later, has not abated. Although a number of cash-starved
states authorized pari-mutuel wagering on horse and dog racing during the
Great Depression, only Nevada legalized casinos. The state bans on lotter-
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ies lasted until New Hampshire created a lottery in 1964, followed by New
York in 1967. In the 1970s, the lottery dam broke: twelve states, mostly in
the Northeast, legalized lottery gambling. During the 1980s, seventeen states
and the District of Columbia, representing a majority of every region of the
country except the South, followed suit. Since 1990 nine more states, six of
them southern, have created lotteries. Indeed, as of 2006 only nine states re-
main without one: Arkansas, Mississippi, Alabama, Utah, Nevada, Wyoming,
Oklahoma, Hawaii, and Alaska. The spread of commercial casino gambling
occurred later in the third wave—New Jersey legalized casinos in the 1970s,
then nine more states followed suit in the late 1980s and 199os—and has been
geographically focused in the nation’s heartland, especially in states along the
Mississippi River. Moving on a separate legal track that chiefly (and uniquely)
involved the federal government and various tribal governments, casinos have
opened on Native American lands in twenty-five states.’

Several things distinguish the current wave of legalized gambling from
the previous two. First, contemporary lotteries are now owned and operated
by state governments, not licensed by them to private firms or charitable in-
stitutions. Since New Hampshire sold its first lottery ticket in a modestly
marketed raffle-style game, these lotteries have evolved into a congeries of
aggressively advertised, widely available, often instantly playable games. Two
large groups of states have banded some of their games together into consor-
tia (Powerball and Mega Millions, respectively) that sometimes offer prizes
of several hundred million dollars. Although modern casinos are taxed and
regulated more heavily by the states than the casinos of the eighteenth and
nineteenth centuries, they are still commercial enterprises. With the creation
of third-wave lotteries, however, the states entered the business of encourag-
ing people to gamble and profiting directly from the results.

Second, the politics of gambling legalization in the third wave has involved
the voters more directly than in the past. In the first two waves, legislatures
were the sole arena of state lawmaking. Over the course of the nineteenth
century, most of them voted to add to their constitutions bans on lotteries
and sometimes on all games of chance. The Progressive Era, however, brought
the voters directly into most states’ constitution-making process by requiring
that amendments be approved at the ballot box, usually after the legislature
endorsed them but sometimes at the voters’ initiative. As a result, thirty of
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the forty-one current lottery states and four of the eleven commercial casino
states had to secure the voters’approval in order to change their constitutions
and admit these new forms of gambling.

Finally, and most interestingly, the South, which was a full participant and
sometimes a pace setter during the first two waves of gambling legalization, was
the slowest region to embrace the current wave. By 1988, after Florida and Vir-
ginia became the first southern states to create lotteries, nearly three-fourths of
the nonsouthern states already had done so. As for casinos, only the two south-
ern states that have the greatest historical and cultural roots in nineteenth-
century casino and riverboat gambling, Mississippi and Louisiana, have legal-
ized commercial casinos. Indian casinos and high-stakes bingo halls operated
by tribal governments on tribal lands are even scarcer, largely because of the
paucity of such lands in the South. Of the more than 350 Indian gambling fa-

cilities in the country, only eighteen (5 percent) are located in southern states.*

WHAT WE KNOW AND DON’T KNOW ABOUT
THE POLITICS OF GAMBLING

The politics of gambling during the third wave has not gone unstudied. Al-
though important gaps remain in our understanding of the subject, excellent
research has been conducted by economists and, especially, political scientists
attempting to explain why some states have embraced legalized gambling and
others have not. For the most part, these studies have focused on lotteries or

casinos but not, as this book does, on both.

Lotteries

Scholars have found that a state’s decision whether to create a lottery is influ-
enced in part by characteristics particular to the state itself. Some of these are
demographic: for example, a state with a high percentage of Roman Catholics
(whose version of Christianity is generally tolerant of gambling) and a low
percentage of fundamentalists (whose version of Christianity is not) is more
likely to adopt a lottery than a state whose religious composition is different.’
Some characteristics are rooted in a state’s history. States that already allow
racetrack betting or charitable bingo are more likely to embrace a lottery than
states with no such history.® Other important state characteristics are explicitly

Introduction 5



political. A divided government—that is, a government in which the governor’s
party does not control the state legislature—is more prone to enact a lottery
than a united one because “divided governments lack the political resources to
increase unpopular mandatory taxes and must instead settle for a less contro-
versial lottery adoption.”” A state’s economic characteristics also matter. For
example, states with wealthier populations are more likely to adopt a lottery,
again because of their citizens’ unusually strong aversion to higher taxes.®

In addition to these characteristics of the states themselves, scholars have
found that state governments are influenced in their decisions about lottery
gambling by the actions of other states, especially those with which they share
a border. Considering the corruption-riddled history of lotteries during the
first two waves of legalized gambling, many states needed to be assured that
lotteries could be run honestly. The corruption-free experience of the first few
lottery states of the third wave provided this assurance. More important, per-
haps, because money flows out of a state when its people cross the state line
to gamble (and usually lose) in a neighboring lottery state, states with lotteries
on their borders have a strong incentive to adopt lotteries of their own, how-
ever reluctant they may be to do so. The greater the number of lottery states
that border on a state, the more likely it is to adopt a lottery.’

Finally, campaigns to create lotteries in the various states are furthered by
the presence of pro-lottery “policy entrepreneurs’—energetic advocates with
the ability “to define the issue in ways that energize their allies and put their
opponents to sleep,” or perhaps even “persuade their opponents to change
their position.”’® For example, a state inclined to reject a lottery that has been
promoted as just another way to raise money for the government might em-
brace his idea if the lottery’s chief advocate designates the revenue for a popu-

lar purpose such as economic development or, more typically, education.

Casinos

Many fewer states have legalized commercial casino gambling than have
created lotteries, providing strong prima facie evidence that the politics of
casino legalization is the more arduous. Indeed, the first study of casino poli-
tics, conducted by John Dombrink and William Thompson in the late 1980s,
argued that if even one important political factor in a state was adverse to
legalization, any campaign to authorize casino gambling there would fail."
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At the time of their study, Nevada and New Jersey were the only two casino
states, and serious campaigns for casino legalization had recently fallen short
in twelve states.

No sooner was Dombrink and Thompson’s research completed, however,
than a cascade of states, most of them (lowa, Illinois, Mississippi, Louisiana,
and Missouri) along the Mississippi River, decided to legalize, regulate, and
tax commercial casinos. Using statistical models, Patrick Pierce and Donald
Miller found that, as with lotteries, the presence of neighboring casino states
attracting gamblers across the border makes it more likely that a state will
legalize casinos of its own. So does the presence of a lottery within a state,
mostly because state politicians who weather the storm of a lottery adoption
campaign are less likely to fear a political backlash from legalizing another
form of gambling. Finally, Pierce and Miller concluded, “The existence of
a horse racing industry in the state significantly deters casino legalization.”
Because racetracks and casinos “appeal to largely overlapping markets,” track
owners and others who depend on horse racing for their livelihood fight hard

to keep casinos out of their states."

Gaps in the Research

The existing research on the politics of gambling, although excellent in the
main, is far from complete. What we know is rivaled by what we don’t know.
Although lottery and casino gambling have been matters of contemporane-
ous political debate in many states, for the most part they have been studied
separately. As a result, scholars have very little to say about how, for example, a
state’s consideration of lottery legalization might affect its simultaneous con-
sideration of whether to authorize casino gambling. Most southern states that
have considered a lottery considered casinos at approximately the same time,
but with varying effects. In Tennessee, for example, the adoption of a lottery
foreclosed the possibility of casino legalization. In Arkansas, gambling advo-
cates’focus on casinos has long stifled efforts to enact a lottery. As we will see
in the subsequent chapters, some important aspects of the politics of gambling,
including the influence of state constitutions, have been neglected or slighted
by studies that look at lotteries and casinos in isolation from each other.

A second gap in the research is what we call the affer-politics of gambling

legalization. A state’s decision to create a lottery or legalize casinos, which
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has been the focus of the existing studies, is not the end of the story. Such a
decision often sets in motion a series of controversies about how and where
the new form of gambling will operate, who will share in the proceeds, and
how it will be implemented. Georgia’s decision to create a lottery, for example,
triggered an ongoing debate about how the benefits should be distributed.
Louisiana’s after-politics even extended to the trial, conviction, and sentenc-
ing of a former governor who took an improperly active role in assigning
casino licenses.

Finally, the particularities of the politics of gambling in the South have
been overlooked. As we have seen, the South has lagged behind the rest of
the nation during the third wave of gambling legalization. Yet nearly all of the
existing research ends in the 1980s, before the South became the main arena
of gambling politics.” Even Pierce and Miller’s study of casino legalization,
which extends to the mid-199os, treats all states the same, regardless of region.
As a result, some of their general findings—for example, that the presence of
horse racing in a state is a barrier to casinos, and the presence of a lottery is a
spur—do not apply very well to the South. The racing industry has been the
main advocate of casino gambling in Alabama and Arkansas, for example, and
casino legalization in Mississippi not only occurred in the absence of a lottery

but actually turned the political tide against one.

UNDERSTANDING THE POLITICS OF GAMBLING IN THE SOUTH

The politics of gambling in the South provides the substantive focus of this
book: why individual states made the choices they did about whether to legal-
ize gambling and, if so, in what form or forms. Our theoretical focus is on the
larger phenomenon of state policy innovation. We draw on the innovation
literature in political science, which is extensive and excellent, in explaining
what southern states have done, and we contribute to that literature. In doing

so, we employ the case-study method.

Theory: State Policy Innovation

Although the existing studies of lottery and casino legalization discussed
above have used different methodologies, the similarities among them are
striking from the standpoint of state policy innovation theory. The internal
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characteristics of each state that has considered legalizing gambling emerged
in all of these studies as significant influences on lottery and casino politics.
So, in most cases, did what scholars call djffusion—that is, the influence of
what other states were doing in the realm of gambling policy. The role of
policy entrepreneurs—enterprising advocates of lotteries or casinos—also has
been judged important in some studies. As such, scholars have been led to
incorporate the leading models of state policy innovation in their research:
diffusion, internal characteristics, and policy entrepreneurship.

Diffusion. 'The diffusion theory of state policy innovation, as introduced
in 1969 by political scientist Jack Walker, posits that “the likelihood of a state
adopting a new program is higher if other states have already adopted the
idea,” especially if “the innovation has been adopted by a state viewed by key
decision makers as a point of legitimate comparison,” usually a “regional pace
setter.”* In Walker’s view, states facing a common problem look to each other
for examples of successful solutions, looking especially hard at states that are
close enough to seem comparable. When Wisconsin adopted worker’s com-
pensation, for example, Michigan, Minnesota, and other nearby states were
inspired to follow suit.

What we have found in studying the politics of gambling, however, is that
not all diffusion is as straightforward as in Walker’s understanding of the phe-
nomenon. For a variety of reasons, a policy may be reinvented in the course
of being adopted. The later adopter has the benefit of the earlier adopters’
experiences with the policy, including flaws that it may wish to correct. The
balance of political forces within the later adopter may be different, meaning
that changes must be made in the policy as the price of securing its enact-
ment.” “Local pride of ownership”in a borrowed state’s policy innovation also
may lead to reinvention “so that it appears to be a local product.”® Louisiana,
for example, followed Mississippi in legalizing casino gambling, but instead
of letting the market decide how many water-based casinos would operate,
as Mississippi did, Louisiana fixed the number of floating casino licenses at
fifteen. We call this process of adapting while adopting incremental diffusion.

Diftusion also may be anticipatory—that is, a state may decide to adopt
a policy innovation for fear that another state will make that innovation less
desirable by adopting it first. In the early 1990s, for example, it was clear
to Mississippi lawmakers that if their state did not legalize casino gambling
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before Louisiana did, Mississippi’s ability to attract the casino industry to
their state would be much diminished.

Finally, a state may experience diffusion over/oad in its consideration of
a new public policy. Overload occurs when a surfeit of popular competing
alternatives inspired by neighboring states prevents any one of them from
being adopted. In the mid 1990s, for example, west Tennesseans’ desire for
Mississippi-style casinos clashed with east and middle Tennesseans’ desire
for a Georgia-style lottery. The result was that neither policy was adopted for
nearly a decade.

As we see in the chapters that follow, diffusion theory and all of its varia-
tions are critical in explaining the politics of gambling in the South. So is anzi-
diffusion, a further refinement of the theory that emerges from our research
into the southern states’ experience. Sometimes state political actors will fight
to keep a nearby state from adopting a new policy so that they can preserve
their regional monopoly on its benefits. Mississippi casino interests, for ex-
ample, hired a Nashville lobbyist to try to talk the Tennessee legislature out of
adopting a lottery.

Internal characteristics. In considering policy innovations, a state does not
simply respond to what other states are doing. Characteristics of the state
itself also affect its approach to new ideas. Much of the existing scholarly
research places a state’s economic characteristics first in order of importance,
especially the availability of “slack resources” (that is, unobligated revenues)
to fund new policies. Political characteristics of the state, such as a culture
favorable to government solutions and elections in which truly competitive
political parties must seek votes by promising new programs, foster inno-
vation. Social characteristics such as the education, urbanism, and religious
composition of a state’s population also have been found to affect its openness
to adopting new policies.” Finally, the existing policies in a state shape its
stance toward innovation, although in complicated ways. For example, the
presence of a lottery in a state may make it more likely or less likely to legalize
casino gambling, depending on local circumstances.'®

As we will see, internal characteristics such as these have had a great deal
to do with the way southern states have approached the politics of gambling.
So has one state characteristic that generally has been overlooked: state con-

stitutions. Gambling legalization during the third wave usually has required
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that state constitutions be amended, a more arduous form of innovation than
simple legislation.

Policy Entrepreneurs. Even in combination, the internal characteristics that
make a state ripe for policy innovation and the example of one or more nearby
states are not enough to bring about the enactment of a new policy. Diffusion
and internal characteristics are potential sources of policy energy that can only
be made kinetic through the actions of one or more skillful entrepreneurs.” In
many studies of state policy innovation, these entrepreneurs have been found
for the most part in the ranks of bureaucrats, think-tank analysts, interest
group representatives, and legislative and gubernatorial staff members. These
policy entrepreneurs “network across state lines to learn about how new poli-
cies work (and thus gain credibility at home as experts), make contacts who
can testify at hearings in their own states, and learn about strategies for selling
an innovation that works.”?

As this book makes clear, policy entrepreneurship has figured heavily in the
politics of gambling in the South. To a one, however, the most effective entre-
preneurs on behalf of legalized casino or lottery gambling have been politicians:
gubernatorial candidates or state legislators, sometimes advised by political
consultants. In other words, policy entrepreneurs typically have been political
entrepreneurs selling their causes as a way of selling themselves to the voters.

In nearly all cases these politicians-cum-policy entrepreneurs were Demo-
crats looking for an issue with which to roll back the Republican tide rising
throughout the South during the 1980s and 1990s. Raising sales and income
taxes to fund new programs was an even less-appealing platform in the South
than in the rest of the country during the Reagan and post-Reagan eras. In
contrast, raising revenue from a voluntary activity such as gambling, especially
if the new funds were designated to support the popular cause of improving

education, could be a political winner.”!

Method: Case Studies

In an effort to consolidate and advance the theoretical literature on state pol-
icy innovation and the substantive literature on the politics of gambling, we
use the case-study method. Case studies enjoy a prominent place on any shelf
of “great books” in political science. A partial list would include Graham Alli-
son’s Essence of Decision, Robert Dahl's Who Governs?, Herbert Kaufman’s 7he
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Forest Ranger, and Jeffrey Pressman and Aaron Wildavsky’s Implementation.*
The case-study method offers a particularly useful way to approach a subject
whose literature resembles that on the politics of gambling: full of interest-
ing but sometimes conflicting findings, which case studies may help to sort
out, and marked by large omissions (the South, the 1990s and 2000s) whose
terrain case studies, like voyages of exploration, may help to map.?* In ways
complementary to existing studies of gambling politics that have deployed a
set of independent variables to explain the phenomenon statistically, our case
studies offer analytic narratives of how, why, and whether the phenomenon
occurs. As John Gerring has argued, they “allow one to peer into the box of
causality . . . to ‘see’ X and Y interact.”*

Case studies also alert the careful observer to developments that research
focused on particular data sets or hypotheses might neglect. Statistical studies
can measure the relationship between known variables, but what about vari-
ables that are important but still unknown? For example, state constitutions—
which no study of gambling has taken into serious account—have emerged
from our research as critical in shaping the politics of gambling in the South.
In addition, our study encompasses both leading forms of legalized gambling,
casinos and lotteries, not just one form, as most previous studies do. Although
case studies do not render other methodologies unnecessary, they may provide
the sort of insights that make the use of other methodologies more effective.”

Many of the virtues of the case-study method are present when even one
case is presented with the “detail, richness, completeness, wholeness” we strive
for in this book.? But in order to capture the variety of the states’ approaches
to legalized gambling in the South, as well as the causal interconnections
between one state’s approach and another’s, we offer case studies of seven of
the eleven southern states. One of these, Mississippi (chapter 1), is the only
southern state with casinos but no lottery. Georgia (chapter 2), South Carolina
(chapter 3), and Tennessee (chapter 5) are states with a lottery but no casinos.
Alabama (chapter 4) and Arkansas (chapter 6) thus far have legalized neither
form of gambling, although in both states some political leaders continue to
press for a lottery and electronic gambling machines, which critics say are
indistinguishable from slots, have appeared. Louisiana (chapter 7), is the only
state with both casinos and a lottery. Although these seven cases encompass

all the possible combinations of casino and lottery gambling—both forms,
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neither form, casinos only, and a lottery only—we also refer when appropri-
ate to the remaining four southern states: Virginia, Florida, Texas, and North
Carolina, each of which resembles Georgia, South Carolina, and Tennessee
in having a lottery. Similarly, other forms of gambling, such as pari-mutuel
betting, charitable bingo, and tribal gambling, also appear in our book when
their place on a state’s political agenda has affected its consideration of com-
mercial casino gambling or a lottery. Our conclusions about the politics of
gambling and state policy innovation theory appear at the end of the book.

At one time or another in recent years, all of the southern states discussed
in this book considered creating a lottery and legalizing casino gambling.
Every chapter begins by telling the story of how a state decided what to do
about these matters, then proceeds to analyze why it chose to do what it did in
terms of our theory of state policy innovation. In addition, each chapter about
a state that has approved gambling describes and analyzes the after-politics
of gambling legalization—the political controversies that were triggered by
the inauguration of a lottery, casinos, or both. These stories are important and
suspenseful, and we try to do them justice. Taken together, they help tell the
larger story of how the South—sometimes reluctantly, sometimes enthusiasti-
cally—decided to join the gambling nation.
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MISSISSIPPI

Casinos Come South

In the mid-1990s, one of the easiest ways to stump (or even win a small wager
from) your friends was to ask them to name the three states with the most
casinos. Nearly everyone knew that two of the three were Nevada and New
Jersey. Almost no one knew the third: Mississippi. Yet by 1996, Tunica and
Biloxi, Mississippi, each had more casinos than Atlantic City. In terms of rev-
enues, Mississippi had become the third-largest casino gambling state in the
nation. In terms of prevalence, its twenty-nine casinos and 1.2 million square
feet of gambling space made it second.

By the mid-2000s, careful observers of the politics of gambling noticed
that Mississippi stood out in another way. Unlike forty-one other states, in-
cluding a majority of those in the South, Mississippi has no lottery. This was
especially odd because in 1989 Mississippi had elected Democrat Ray Mabus,
the first southern governor to champion a lottery in his election campaign.

By 2006, more than four-fifths of the states had enacted lotteries, while
only around one-fifth (eleven) had legalized commercial casinos. The South
has not embraced either form of gambling as ardently as the rest of the coun-
try. One-third of the nation’s remaining nonlottery states are in the South,
and just one southern state besides Mississippi (Louisiana) allows commercial
casinos to operate. But in the South and elsewhere, lotteries have been much
more likely to win legislative approval than casinos. Why did Mississippi de-
cide to become the first state in the South to legalize casino gambling? Why
has it chosen not to create a state lottery?

Mississippi stands apart from the rest of the South in another way. Its
decision to legalize casino gambling was made quietly, with little notice by the
news media and, consequently, little public debate. Even the handful of legis-
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lators who were paying close attention when they and their colleagues passed
the casino legalization bill in 1990 had no idea how large a presence casinos
would become in the state. The result of this submerged politics of gambling
has been an affer-politics in which Mississippi has struggled to come to terms
with what has become its largest industry. This struggle captured national at-
tention in September and October 2005, when state legislators fought bitterly
over what to do about Biloxi and Gulfport’s casinos after Hurricane Katrina

ravaged the Gulf Coast.

LOTTERY AND CASINO POLITICS

When the 1990 session of the Mississippi legislature began its work in Janu-
ary, the stage seemed set for the adoption of a state lottery. In the preceding
ten years, nineteen states had created lotteries, including two in the South:
Florida in 1986 and Virginia in 1987. Two of Mississippi’s neighbors, Tennes-
see on its northern border and Louisiana to the west, were actively consider-
ing lotteries. Mired in recession, the state treasury had experienced several
consecutive years of budgetary shortfalls. Governor Mabus, eschewing a tax
increase, had made a lottery the financial centerpiece of his proposed Better
Education for Success (BEST) program to improve Mississippi’s notoriously
poor public schools. Mabus argued that a lottery would generate more than
50 million per year for the state. Lotteries were an increasingly routine part
of state government operations, he added, and the experiences of these other
states (including Virginia and Florida) had shown that a well-designed lottery
would operate honestly, generating almost no political or financial corruption.
A January 7, 1990, poll by the Jackson Clarion-Ledger revealed that 62 percent
of Mississippians agreed with him.? In a state that had voted overwhelmingly
Republican in recent presidential elections and had elected two Republicans
to the U.S. Senate in the past seven years, Mabus felt confident that by seek-
ing new funding for education without raising taxes, he had found a way for
a Democrat to withstand his state’s GOP tide.

In order for Mabus and the legislature to create a lottery, however, some
high constitutional hurdles would have to be surmounted. Since 1868, Missis-
sippi’s constitution had included a provision banning lotteries. To end this pro-

hibition, an amendment removing the ban would need to pass the legislature
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by a two-thirds vote of both the House of Representatives and the Senate and
be approved by a majority of voters in a statewide referendum. The legislature
would then have to pass a law creating a lottery by a three-fifths majority of
both houses in order to fulfill the state constitution’s requirement for enacting
a “revenue bill.”

Religious organizations in the heavily Protestant state, especially the Mis-
sissippi Baptist Convention, fought the lottery when it came before the leg-
islature. Mabus’s proposed constitutional amendment barely prevailed in the
House, which approved it on June 19, 1990, by eighty-three to thirty-nine, one
vote more than the constitutionally required two-thirds majority. Two days
later, however, the Senate defeated the amendment. Although senators sup-
ported it by twenty-eight to twenty-three, they fell six votes short of two-thirds.

The Senate vote killed the lottery for the 1990 session, disappointing Ma-
bus’s hope to create a funding source for educational reform. But legalized
gambling as a new public policy in Mississippi was very much alive. Quietly,
outside the gaze of the media and interest groups so intent on publicizing the
lottery controversy, legislators from the state’s three southernmost Gulf Coast
counties and from several of its eleven Delta counties, which border the Mis-
sissippi River, were working to secure legislative authorization to bring casino
gambling to their constituencies.

In 1990 the Gulf Coast counties (Hancock, Harrison, and Jackson) and
their largest cities, Biloxi and Gulfport, were down-at-the-heels vacation des-
tinations. The coast’s tourism industry had never recovered from the devasta-
tion wrought in 1969 by Hurricane Camille, still the strongest hurricane ever
to hit the continental United States. The routing of Interstate 10 north of the
coast reduced drive-through traffic by east-west travelers. The once-prosperous
fishing industry had suffered severely since the 1980s from strong Asian com-
petition.® In addition, the coast was still feeling the long-term effects of the
crackdown on casino gambling that had begun after Sen. Estes Kefauver’s or-
ganized crime committee came to Biloxi in 1951. Kefauver’s investigators found
that during and after World War II more than three hundred nightclubs,
hotels, and other facilities offering slot machines and table games had sprung
up around the new and massive Keesler Air Force Base in Biloxi. In a typical
month, airmen from the base lost $500,000 of their $4 million payroll in the

illegal games. State law enforcement officials, prodded by elected politicians
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who were embarrassed by the extensive national notoriety Mississippi received
from the Kefauver hearings, cracked down severely. The perspective of the
coastal counties themselves was different. “Once Kefauver came,” lamented
one local official, “it was never the same.”™

If the hope of the Gulf Coast counties in 1990 was to revive the local
economy, the challenge for the Delta counties along the Mississippi River was
to create one where, for all intents and purposes, none existed. Tunica County,
for example, had long been known as the poorest county in the poorest state
in the country. According to the 1980 census, Tunica had the nation’s low-
est per capita income and highest proportion of people living in poverty. In
1985 civil rights activist Jesse Jackson called Tunica “America’s Ethiopia” and
led the CBS News program 6o Minutes on a tour of “Sugar Ditch,” an open
sewer that ran through a Tunica neighborhood whose residents lacked indoor
plumbing. Government efforts to attract industry to the county had consis-
tently failed. Tunica, according to Benjamin and Christina Schwarz, “was so
isolated, and its population so miserably educated, that even state monetary
incentives and federal tax breaks could not entice business.” An attempt in
the mid-1980s to legalize racetrack gambling in Tunica and coastal Pasca-
goula had passed the Mississippi House of Representatives, but it foundered
in scandal when a state senator’s demand for a bribe from the horseracing
industry was discovered by the Federal Bureau of Investigation.

Gulf Coast representatives were the first to place casinos on the state’s leg-
islative agenda. They did so during the late 1980s, in a seemingly insignificant
and technical way. In December 1987, much to the delight of Biloxi’s depressed
tourism industry, a 157-foot-long Panamanian-registered casino ship, the Eu-
ropa Star, docked in the city’s harbor and began offering round-trip cruises
in the Mississippi Sound. After sailing three miles out to what its owners
claimed were international waters, the Szar would open its onboard casino
to passengers, cruise around for a couple hours, then close the casino when it
reentered state waters on its return voyage. (In casino industry parlance, these
are known as “cruises to nowhere.”) Mississippi’s attorney general, however,
soon ruled that the state’s waters actually extend three miles past a series of
offshore barrier islands and into the Gulf of Mexico, which meant that the
Star had to sail much farther, thus spending an unprofitably long portion of
each cruise with its casino closed.
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After a state court upheld the attorney general’s opinion, local businesses
and elected officials petitioned Gulf Coast legislators to seek a modification of
state law that would authorize cruise ships to open their casinos while still in
the sound. The legislature was torn between its reluctance to make Mississippi
the first state to allow casino gambling in state waters and its longstanding
norm of deference to members on matters of local concern. It resolved the
tension by authorizing the gambling cruises but adding a requirement that
the casino ships be at least three hundred feet long. When one such ship, the
Pride of Mississippi, began offering gambling cruises out of Biloxi, its owners
found that they could not attract enough customers to operate so large a ves-
sel profitably.®

Because the legislature treated the cruise-to-nowhere bill as a routine mat-
ter of local concern, it triggered little media interest or public controversy
when it was approved in March 1989. But in the course of considering the bill,
a few Mississippi legislators took note of a new law legalizing casino cruises
on the Mississippi River which the Iowa legislature had approved that same
month. Jowa, the first state to legalize riverboat casino gambling, enacted
the law for several reasons. One was particular to Iowa’s situation: under the
terms of the new federal Indian Gaming Regulatory Act (IGRA) of 1988, a
number of land-based tribal casinos were about to open in neighboring Min-
nesota and Wisconsin, which meant that Iowa would feel the effects of casino
gambling no matter what it did.”

Towa’s other reasons for legalizing casinos, however, seemed more appli-
cable to Mississippi’s situation. The farm equipment manufacturing industry
in Bettendorf and Davenport, two cities on the Mississippi River, was severely
depressed. Riverboat casinos, some legislators thought, might help to revive
local economies by attracting gamblers from across the river in Illinois, in-
cluding not-too-distant Chicago. In terms of public opinion, the romantic
mythos of the antebellum riverboat gambler made water-based casinos more
palatable to Iowa legislators than the gaudy land-based casinos in Nevada and
Atlantic City.

Businesses and legislators representing Mississippi’s Gulf Coast, eager for
the state legislature to open the door wide enough that national casino com-
panies would find it profitable to come in, were persuaded by Iowa’s action to

seek a law allowing ships to operate casinos while cruising in the Mississippi
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Sound. Legislators from Tunica and some other Delta counties were inspired
along similar lines. Officials from both regions of the state feared that Louisi-
ana would soon decide to legalize casino gambling, raising the specter of New
Orleans casinos draining money from Mississippians’ pockets and diverting
even more tourists from the state’s declining Gulf Coast counties.®

Out of this confluence of interests, examples, and fears, a number of Gulf
Coast and Delta legislators quietly formed an alliance to promote the legaliza-
tion of water-based casino gambling in Mississippi. Their chief strategist was
one of the House’s most powerful and respected members, Democratic repre-
sentative H. L. “Sonny” Merideth from the Delta city of Greenville. Merideth
realized that most of his fellow legislators, as well as the voters of Mississippi,
would recoil at the thought of legalizing as extreme and, at the time, unusual a
form of gambling as casinos. Thus, he and other influential casino supporters,
such as Sen. Tommy Gollott of Biloxi, did their best to avoid drawing public
attention to their efforts.

Merideth and Gollott were aided in this strategy by the prominence of
the lottery in Governor Mabus’s legislative agenda, which diverted media
attention from their efforts to draft a casino bill. Meetings of the Senate
Finance Committee, which was considering the lottery, were packed with
spectators while a Merideth-chaired subcommittee of the House Ways and
Means Committee worked on casino legislation in obscurity. (One reason
for the lack of publicity was that the Clarion-Ledger, recently acquired by the
Gannett newspaper chain, had reduced its legislative bureau to one reporter.)
“The ‘antis’ were focused on lotteries,” recalls a strong casino advocate from
the Delta, Rep. Charlie Williams of Senatobia. “The cat was out of the bag
[on casinos] before they started chasing it.”” Rev. Paul Jones, the executive di-
rector of the Mississippi Baptist Convention’s Christian Action Commission,
agrees. “We just flat out missed it,” he says.'

In addition to adopting a low-profile strategy, casino proponents in the
legislature developed arguments that they hoped would appeal to the con-
servative majority of senators and representatives when they brought the bill
to the floor. Merideth, Williams, and their allies in the House pointed out
that in contrast to a lottery, which would put the state government into the
business of running a gambling operation and encouraging people to wager,

casinos would be private enterprises that might help revive local economies.
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A casino, they noted, is a major private-sector capital investment that employs
many people and, if properly designed and situated, attracts tourists from out
of state. A lottery, on the other hand, would employ few people, involve little
capital investment, and bring in few tourists.

Casino advocates also appealed to state pride, reaching deep into the state’s
antebellum past to argue that surely Mississippi had a better claim than Iowa
to the riverboat gambler tradition, as well as warning that Louisiana might
soon supplant that claim." Furthermore, they presented casinos as a measure
of local rather than statewide interest, relying on the legislature’s unwritten
rule that members should defer to each other on constituency matters when-
ever possible. Under the bill Merideth and his colleagues developed, casinos
would be confined to at most fourteen of the state’s eighty-two counties: the
three Gulf Coast counties and the eleven counties whose western border is
the Mississippi River. Even in those counties, the casinos could not be built on
land but would float in the gulf or river—a fine distinction whose purpose was
to dilute the objections of those opposed to casinos “on our soil.” Thus, unlike
a lottery, which would operate throughout the state, “the riverboat gambling
idea seemed to confine the sin,” according to Democratic state committee-
man Wilson Golden, “because it was for a few counties and not everybody’s

county.”?

Finally, the proposed law would not impose casinos on any county
that did not want them. The bill included a provision that allowed either 1,500
voters or 20 percent of a county’s registered voters (whichever number was
smaller) to demand a local referendum barring casinos from the county for a
year.”?

In arguing that casinos could be of great benefit to the small minority of
counties that might choose to have them, advocates tried to reassure their
colleagues that the effect on the state as a whole would be modest. Williams,
for example, spoke in terms of at most “three [casino] boats on the coast,
three on the river, with $18 million in tax revenue to the state.”'* This lowball
estimate was of strategic as well as rhetorical value. Deemphasizing the fis-
cal consequences of the casino bill in favor of its effects on tourism and local
economic development helped preserve the bill’s status as simple legislation
and thus kept it from triggering the state constitution’s three-fifths require-
ment for enacting revenue measures. So did the provision that any or all of

the fourteen eligible counties could vote to reject casino gambling, which
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meant that conceivably the state could end up with no casinos and, more to
the constitutional point, no casino revenues, at all.

Eager though Merideth and his colleagues were to lower their fellow
legislators’ estimate of the consequences of passing the casino bill, they also
wanted to create a favorable climate for potential investors. Merely to legalize
casino gambling, advocates knew, would not attract casinos to Mississippi. “It
might end up being sort of a joke,” recalled Williams. “Mississippi? The Bible
Belt?” Thus, Merideth’s subcommittee wrote the law to be industry-friendly.
Once again, the lowa example was instructive, this time as a lesson in what
not to do. In enacting its own casino law, lowa had established loss limits for
each gambler of five dollars per bet and two hundred dollars per cruise and
had taxed casinos on a steeply rising scale that peaked at 20 percent. In short
order, Illinois’s legislature legalized casino gambling in Joliet and other river
cities close to Iowa. Illinois imposed none of the betting limits that typically
drive off high-stakes gamblers, who are the casino industry’s most prized cus-
tomers. As a result, Illinois’s casinos cut deeply into Iowa’s business.

With the assistance of Scott Scherer, an International Gaming Technolo-
gies lobbyist, Merideth’s subcommittee adopted what has been called the
“Nevada model” of casino legislation rather than the “New Jersey model,”
which most casino states have employed. The Nevada model treats casinos as
corporate citizens that require close regulatory scrutiny to ensure the integ-
rity of their games and keep out organized crime but that also have much to
contribute to the state in the way of jobs, capital investment, and tax revenues.
The New Jersey model is stricter and more skeptical of casino gambling. It
regards casinos as businesses that, although capable of contributing to the
state’s economy, must be tightly limited in number, location, and practices, lest
they endanger the public welfare.”

Merideth’s bill provided that in Mississippi, as in Nevada, no restriction
would be placed on the number of casino licenses that could be issued. Al-
though background checks for casino operators were required, the cost of ob-
taining a license would be nominal. No limits were imposed on the amounts
gamblers could bet, the losses they could suffer, or the days and hours during
which they could wager. The tax rate on casino profits would be about half that
in most other states: 8 percent to the state and, at local option, no more than
4 percent to the county in which a casino operated. So closely did Merideth
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and his colleagues follow Nevada law on these matters that “Nevada” instead
of “Mississippi” inadvertently appeared in the bill in some places.

The major difference between Nevada’s casinos and the casinos Merideth
was proposing for Mississippi was that Nevada’s were built on land and lo-
cated throughout the state and Mississippi’s would cruise on waters outside
the state’s landmass. Or so most legislators were led to believe. But just as
the House was about to consider the casino bill, Merideth quietly deleted
the words “under way” from the description of the vessels in which casino
gambling would be allowed to take place.

Politically, the change was inconsequential, which was exactly what Meri-
deth had hoped. “There probably weren't ten people in the House who under-
stood the extent of the bill,” says Rep. Danny Guice, a Republican from Ocean
Springs. (If they had, he adds, “it probably would have defeated the bill.”)* But
the legal consequence of the change was enormous. In deleting “under way,”
Merideth was offering a bill that would authorize casinos to operate at dock-
side, without ever having to leave shore. Instead of confining casinos to riv-
erboats and paddle wheelers, the modified bill opened the door to large-scale
gambling facilities constructed on massive barges moored to the waterfront.
What’s more, the bill provided, the waterfront in the Delta counties would
not need to be on the Mississippi River itself. Instead it could be on any body
of “navigable waters” in an eligible county that was fed by the river, including
(as it later turned out) a mile-long ditch extending inland that was dug for the
sole purpose of creating a commercially advantageous location for a casino.

On March 7, 1990, the House passed Merideth’s bill, the Gaming Con-
trol Act, by a vote of sixty-six to fifty-two. One week later, the bill passed
the Senate without modification by twenty-two to twenty. Ten senators who
did not want to vote for casinos but also did not want to interfere in what
had been presented as a local matter chose to be absent, with most claiming
an undisclosed stomach ailment. “If they weren't going to vote for the bill,”
said Senator Gollott, “I just asked them to abstain.” Governor Mabus signed
the Gaming Control Act on March 20. “I frankly didn’t think I was signing
that important a piece of legislation when I signed that bill,” Mabus later
recalled. “Neither I nor any of my staft had any idea of what doors we were
opening.””” As the governor’s ofthand attitude toward the new casino law
indicated, Merideth’s stealth strategy for getting the bill passed and signed
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had clearly worked. No one in the state—not the news media, the governor,
casino executives, Christian conservatives, Merideth’s legislative colleagues, or
Merideth himself—claims even in hindsight to have foreseen that, by pass-
ing the bill, the legislature was opening the door to what soon would become
Mississippi’s major industry.

One consequence of these universally clouded crystal balls was that the
lottery issue remained alive for a few years after its initial legislative defeat
in 1990. Mabus centered his campaign for renomination in the September
1991 Democratic gubernatorial primary on his lottery proposal. He won,
and, when ten antilottery legislators lost their own bids for renomination,
he claimed a mandate. In truth, the defeats of these legislators had as much
or more to do with the redistricting that followed the 1990 census as with
the lottery. Mabus himself was defeated in the November general election
by Republican Kirk Fordice. But the new governor, although personally op-
posed to a lottery, said that he would not object if the legislature approved a
constitutional amendment to remove the constitution’s lottery ban and let the
voters decide the matter in a referendum. Louisiana had approved a lottery in
1990, as had Texas in 1991, and Tennessee still seemed as if it might be on the
verge of doing so. In early 1992, with the first casino yet to open and the state
government’s revenue picture bleak, the legislature voted to allow the voters
to decide in the November general election whether the constitutional ban on
lotteries should be repealed.

As has been the case in almost every state that has put the matter on the
ballot, the lottery referendum passed in Mississippi. But, in contrast to most
other states, the margin of victory was narrow: 53 to 47 percent. Even then,
the referendum only made a lottery constitutionally possible. The legislature
still would have to pass a bill to create one. As a revenue measure, a lottery
bill would require a three-fifths vote of both the House and Senate. Yet, as
legislators analyzed the results of the referendum in their home districts, they
realized that the majority of pro-lottery votes had come from just three large
counties.'® Most legislators represented constituencies that had voted against
the amendment, primarily in the conservative Hill country of eastern Missis-
sippi.”?

In addition to conservative opposition, lottery legislation faced a fresh

obstacle. Casino supporters at the 1993 session of the legislature worried that
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the new industry might suffer from competition with a lottery. They pointed
to the casinos’ early success and the dangers of stifling further growth. In
August and September 1992, three casinos had opened on the Gulf Coast,
and in February 1993 the first casino on the Mississippi River had opened in
Natchez. (Two of these were riverboat casinos that sailed south from Iowa,
confirming the shrewdness of Merideth’s efforts to make the terms of the
Gaming Control Act attractive to the casino industry.) Suddenly, Mississippi
was leading the South in job creation, with more than a third of the new jobs
coming from the new casinos. From the beginning, the early estimate that
casinos would contribute $18 million per year to the state treasury was wildly
exceeded—tax revenues from the new casinos exceeded s$ro million in the first
month alone. What to do with a budget surplus, not where to make midyear
budget cuts, was the legislature’s new challenge. “It’s on its last gasp,” casino
proponent Williams said of the lottery bill in January 1993. During the 1993
legislative session, the bill never came to a vote.?

During the following decade, lottery legislation seldom was introduced
and, when it was, it was quickly squelched. Tennessee’s adoption of a lottery in
2003, joined with growing budget problems in Mississippi, sparked a modest
renewal of interest. Soon after the first Tennessee lottery tickets were sold in
January 2004 (some of them to Mississippians crossing the state line), Rep.
Alyce Clarke, a Democrat from Jackson, introduced a bill to create a Missis-
sippi lottery. Opposition from Republican governor Haley Barbour, a strong
supporter of the casino industry, and from the leaders of both houses of the
legislature was so forceful and quick that the head of the Mississippi Baptist
Convention said he felt no need to mobilize even a small antilottery lobbying

campaign.?!

WHY MISSISSIPPI LEGALIZED CASINOS BUT NOT A LOTTERY

Why did Mississippi legalize casino gambling? Why did it seriously consider
a lottery but not enact one? The state’s decision to embrace casinos while
rejecting a lottery was anomalous by any standard. As the economist Richard
McGowan has observed, “Mississippi is the great exception” to the rule that
“casino gambling is usually the last form of gambling that state officials

will recognize.” In addition, Mississippi is the only state in the country to
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remove its constitutional ban on lotteries without promptly creating a lottery
by statute.

Part of the answer to these questions lies in a slightly modified version
of diffusion theory, which argues that states are often inspired to create new
public policies by the example of other states, especially states in their region
that they regard as similar to themselves. Another part of the answer involves
certain internal characteristics of Mississippi, both the economic characteris-
tics usually invoked by students of state policy innovation and an additional,
widely overlooked characteristic: the state’s constitution. Finally, the remain-
ing part of the answer lies in the influence of policy entrepreneurs in the
state—adroit in the case of casinos, less so when it came to the lottery.

Diffusion

Diftusion theory helps to explain why both the lottery and casinos appeared
on Mississippi’s policy agenda in the early 1990s. In proposing the lottery,
Governor Mabus was taking his cues from two other southern states, Florida
and Virginia, which had recently created lotteries of their own. Far from be-
ing an immoral activity engaged in solely by northerners, Mabus argued, lot-
tery gambling was a tax-free way to raise money for schools which other
southerners were embracing. As a Democrat in a conservative state that was
rapidly becoming more Republican, Mabus saw the lottery as a popular way
to raise money for a popular purpose.

Diftusion theory’s value in determining why Mississippi seriously consid-
ered a lottery when it did is not surprising. Other scholars who have studied
the politics of lottery gambling have found that they cannot explain why states
create lotteries without acknowledging the influence of the example offered
by other states that already have done so0.* In contrast, most studies of casino
legalization have focused entirely on political and economic factors internal
to each state.”* Yet, in proposing casinos Representative Merideth clearly was
thinking just as regionally as Mabus was when he proposed a lottery. The dif-
ference is that Merideth looked upriver for inspiration to Iowa and Illinois,
which like his own state, are part of the Mississippi River Valley. Like Iowa,
Merideth thought, Mississippi could benefit from water-based casino gam-
bling. Like Illinois, it could prosper by not imposing restrictions on how much
gamblers could lose when they visited a casino or how long they could gamble.
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Just as diffusion theory helps explain Mississippi’s response to legalized
gambling, Mississippi’s response to legalized gambling suggests a modifica-
tion of diffusion theory, which we call anticipatory diffusion. Anticipatory dif-
fusion involves a state considering and perhaps adopting a policy innovation
for fear that another state will make that innovation less desirable by adopting
it first. Much of the impetus for Mississippi to legalize casino gambling came
from the widespread expectation that neighboring Louisiana was about to do
so, thereby preempting the tourist business that Mississippians thought their
state could attract by acting first. As for the lottery, Louisiana and another
of Mississippi’s neighbors, Tennessee, were seriously considering lotteries of
their own in the early 1990s.* In addition to embracing a lottery as a useful
policy innovation in its own right, Mabus argued, Mississippi needed to act
first so that Mississippians wanting to play a lottery did not flock northward

and westward across the state line, taking their money to other states.

Internal Characteristics

Diftusion theory helps to explains why proposals to legalize gambling ap-
peared on Mississippi’s policy agenda when they did. So does one of the most
important internal characteristics of the state, namely, its economy. In a time
of recession, Mabus trumpeted the lottery as a painless source of revenue. The
state would raise many millions of dollars each year from an entirely voluntary
activity, he argued. With an eye on Mississippi’s long-term economic vitality,
Mabus also promoted lottery gambling as a way to fund improvements in
public education, an essential ingredient for sustained economic competitive-
ness. As for casinos, although Merideth and other casino supporters down-
played them as an important source of revenue for the state treasury, they
defended their proposal as a means of fostering economic development on
the Gulf Coast and in the Delta. Inviting casinos into the state, they argued,
would stimulate investors to build and operate gambling halls, hotels, and
resort facilities that would create new jobs and attract tourists from states that
did not allow casinos.

What diffusion theory does not help to explain is why, having considered
both a lottery and casinos, Mississippi rejected the former and embraced the
latter. A second internal characteristic, the state constitution, does help explain

this decision. Because the constitution explicitly forbade lotteries, Mabus’s pro-
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posal first had to work its way through an amendment process that, as in most
states, is long, requires supermajorities in the legislature, and attracts great
media and interest group attention when controversial matters are involved.
(All of the state’s Protestant churches, for example, mobilized to oppose the
lottery amendment.) Even after the amendment allowing the legislature to
consider a lottery passed, the constitution required that any bill to create a
lottery must, as a “revenue bill,” secure a three-fifths majority in both the
House of Representatives and the Senate. This hurdle proved insurmountable.

In contrast, casino gambling required only that simple legislation be en-
acted by a simple majority. Thus, although both legislative chambers’ votes
(House, 66 to 52; Senate, 22 to 20) in favor of the Gaming Control Act fell
short of the larger majorities the lottery amendment commanded, they were
sufficient to pass the act. Equally important, “casinos never had to go to a
statewide vote,” notes one of their chief advocates, Rep. Charlie Williams. “If
that had been the case, it never would have passed.”

The lottery amendment’s eventual success secured the constitutionality of
casino gambling in Mississippi. Most state supreme courts have classified the
slot machines on which casinos rely for most of their profits as lotteries be-
cause, like a lottery, a slot machine is a form of gambling that depends entirely
on chance. In time, the Mississippi court may have embraced that doctrine
in applying to slots its own state constitution’s lottery ban, thereby smother-
ing the state’s burgeoning casino industry in its cradle. (As noted in the next
section, the court showed no early inclination to do so.) When the lottery
amendment was enacted, however, the constitutional basis of the Gaming

Control Act and the resulting casino industry was secured.

Policy Entrepreneurs

Although both the lottery and casinos had politically influential champions,
Representative Merideth proved a much more effective policy entrepreneur
for the casino bill than Governor Mabus was for the lottery. To be sure, Mis-
sissippi would not have seriously considered a lottery, much less removed the
constitutional ban forbidding the legislature to create one, if Mabus had not
placed the issue on the state’s policy agenda and fought for it so ardently.
Yet even Mabus’s admirers do not claim for him the virtues of the skillful
smoke-filled room politician and legislative backslapper. The lottery then lost
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its chief advocate when, after failing in 1990 to persuade the handful of sena-
tors whose support he lacked to approve the lottery amendment, Mabus was
not reelected in 199r.

Merideth, in contrast, worked brilliantly in the legislature on behalf of
his casino bill. The list of politically astute maneuvers that he planned and
executed is impressive. Because public attention would have aroused the ire
of many groups and tied the hands of many legislators, Merideth kept the
bill’s profile low, staying well outside the range of the political artillery that
gambling opponents trained on the lottery amendment. He built a rare coali-
tion between Delta and Gulf legislators by making water-based casinos on
the outer borders of their counties the basis of his bill. After doing so, he
played to the hilt the strategic benefits of framing his proposal as the sort
of local concern on which Mississippi legislators traditionally defer to each
other. Merideth also lowballed the fiscal consequences of casino gambling to
prevent his bill from being defined as revenue legislation requiring an unat-
tainable three-fifths majority.

Ironically, Merideth turned critic of casino gambling when he saw its ef-
fects on his home town. Greenville, in Washington County, is too far from
Memphis, Jackson, and other population centers to attract many out-of-state
tourists. As a result, the county’s two casinos draw most of their business
from local residents. “I think we would have been better off without them,”
Merideth said in 1999. “There’s too much money going into the casinos that
ought to be going to food, clothing, and shelter.””

THE AFTER-POLITICS OF CASINO GAMBLING

The politics of gambling in most lottery states has followed a standard pat-
tern: a full-scale public debate, a decision by elected officials to “let the people
decide,” a successful statewide referendum, legislative enactment, and absorp-
tion of the lottery into the fabric of state government. The legalization of
casino gambling in Mississippi departed from this pattern in two important
ways: there was no full-scale public debate, nor was casino legalization ever
approved in a statewide referendum. The abbreviated, low-profile politics of
casino legalization in the state spawned an after-politics of continuing con-

troversy that has yet to abate fully.
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Start-Up: Litigation

Even with an industry-friendly law on the books, at least two things had to
happen before casinos could begin operating in Mississippi: the way had to
be cleared for licenses to be issued by the state, and counties had to decide to
allow casinos within their borders. Both of these tasks were initially stymied
by litigation.

On April 27,1990, barely a month after the casino bill became law, a chan-
cery court judge in Jackson ruled that charitable bingo violated the state con-
stitution’s ban on lotteries, which was still in effect. The judge based his ruling
on a 1989 decision by the Tennessee Supreme Court which defined bingo as
a form of lottery. The Tennessee court’s definition of a lottery, adopted in full
by the Mississippi judge, included any game of chance in which people bet
money in hope of winning more money. The judge added that, by this defini-
tion, most casino games also were barred by the state constitution.?

Although the Mississippi Supreme Court overturned the chancery court
decision on December 21, 1990, grounding its ruling in a much narrower def-
inition of /oztery than the Tennessee court had adopted, casino companies
were reluctant to move into the state until the legal climate was stable and
favorable. Another controversy arose a few months later when a small casino
company announced plans to operate a dockside gambling boat in Tunica
County. The owners of the Southland Greyhound Park in nearby West Mem-
phis, Arkansas, hired a consulting firm to try to persuade the U.S. Corps of
Engineers to deny the casino—and, by implication, all water-based casinos
along the Mississippi River—the wetlands-related construction permit that
was required under the federal Clean Water Act. As with the chancery court
case in Jackson, this effort was ultimately unsuccessful, but for a time it jeop-
ardized the prospects for casino gambling in the river counties.”

The involvement of the Arkansas dog track, a competing gambling enter-
prise, in Mississippi’s effort to undertake casino gambling offers an example
of what we call antidiffusion. Antidiffusion involves actors in one jurisdiction
trying to forestall adverse consequences for themselves by preventing another
jurisdiction from enacting or implementing a policy. To be sure, those on the
receiving end of antidiffusionary efforts may turn up on the giving end as well.
For example, starting in the mid-1990s, Mississippi casino interests intervened

in Arkansas, Alabama, and Tennessee to oppose efforts to legalize gambling in
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these adjacent states.*® As described below, similar antidiffusionary activities oc-

curred not only across state lines but also across county lines within Mississippi.

Start-Up: County Votes

Mississippi’s casino law allowed a county’s voters to petition for a referendum
to bar casinos from their county for one year. In some counties, including Tu-
nica, no such petition was filed and the county’s board of supervisors quickly
authorized casino gambling on its own authority. But in most Gulf Coast and
Delta counties, Southern Baptist, United Methodist, and other Protestant
clergy organized petition drives and a referendum was held. Typically, op-
ponents of casino gambling offered morally grounded concerns about crime,
addiction, and subversion of the work ethic as reasons to keep casinos out of
the county, while proponents from the business and, in some cases, the politi-
cal community stressed job creation, tourism, and other economic benefits.*!
Some counties voted to approve casinos in late 1990. Others initially voted 70
but, in a subsequent referendum, voted yes. Still others voted 70 year after year.

Anticipatory diffusion is a helpful concept in understanding some of these
county-level decisions. For example, when Warren County voted to bar ca-
sinos in a December 11, 1990, referendum, casino companies that had been
attracted by Vicksburg’s proximity to Jackson and to Interstate 20 began look-
ing closely at locations in neighboring Issaquena and Claiborne counties.*
Warren County voters, fearing that they would inherit all of the costs but
none of the benefits of having casino gambling in the vicinity, changed their
minds in another referendum less than two years later. Soon four casinos were
operating in Vicksburg.

Antidiftusion helps to explain what happened in some other counties.
DeSoto County’s position on casinos, for example, was shaped by the tension
between its demographic characteristics and its geographical location. A pros-
perous suburban county that lies just north of Tunica and just south of Mem-
phis, DeSoto voted against casinos in 1991, 1992, and 1996, always by a margin
of roughly 60 to 40 percent. Yet the politics of each referendum was different.
The 1991 vote, which preceded the subsequent proliferation of casinos in Tu-
nica, followed a low-key campaign dominated by antigambling church lead-
ers. In 1992, with casinos thriving in Tunica, the political and economic stakes
were higher. Casino proponents were financed by Harrah’s, an international
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casino company, and Belz Enterprises, a large Memphis development firm,
which wanted to jointly operate a casino resort adjacent to Memphis. They
argued that DeSoto County was missing out on all the economic benefits that
Tunica was accruing from Memphis gamblers, who, to make matters worse,
were clogging DeSoto highways in order to get to the Tunica casinos. Church
leaders remained active in opposition. More important, however, Tunica
casino interests, certain that business would dry up if casino gambling was
available in a county closer to Mempbhis, surreptitiously financed hundreds of
thousands of dollars worth of anticasino television commercials. In 1996, when
Belz sponsored another referendum in DeSoto County, Harrah’s switched
sides, having already built a casino in Tunica. “We now have a considerable
investment in Tunica County that would be harmed by gaming in DeSoto
County,” said a company spokesman.*

In the end, two of the three Gulf Coast counties (Harrison and Hancock)
and seven of the eleven river counties (all but DeSoto, Bolivar, Jefferson, and
Wilkinson) approved casino gambling. Because of their low populations and
inconvenient distance from a major highway, some of the river counties were

unable to attract casinos even after voting to put out the welcome mat.

Start-Up: Regulatory Commission

The Gaming Control Act of 1990 entrusted casino licensing and regulatory
responsibility to the Mississippi Tax Commission, pending the creation of
a freestanding gaming commission to oversee casino gambling in the state.
Both the tax commission and its successor, the Mississippi Gaming Commis-
sion (MGC), which began operating in 1993, defined their role as involving
promotion of the casino industry, not just regulation to assure that casinos
operated honestly and in the public interest. In August 1993, for example, the
tax commission interpreted the law’s requirement that casinos be built only
on the Mississippi River or one of its tributaries to include a lagoon at the
end of a newly dug canal that extended several thousand feet inland from the
river. The practical result was that casinos in Tunica County could be built on
sites thirty minutes closer to Memphis than an interpretation of the law more
faithful to the legislature’s intent would have allowed.

Three years after the gaming commission began operating in October 1993,
the legislature’s Joint Committee on Performance Evaluation and Expenditure
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Review, widely known as the PEER committee, criticized the commission
because it had “assumed an economic development role not contemplated or
authorized by the Gaming Control Act” and had done a poor job of meet-
ing its “ongoing challenge . . . to avoid being co-opted by an industry with
substantial wealth and lobbying power.” Indeed, the PEER committee re-
ported, the mission statement developed by the gaming commission included
“to work with the industry to promote economic development” as one of its
goals. Commission investigators were found to spend little time reviewing the
financial backgrounds of those who applied for casino licenses. Investigators
actually received a substantial share of their on-the-job training from the
casinos themselves. The commission’s former executive director and deputy
executive director had already left for high-level jobs with casinos. The current
executive director, Paul Harvey, rebutted the PEER report with a thirty-three-
page response, twenty pages of which were a barely relevant critique (supplied
by Harrah’s) of an antigambling book by Robert Goodman.*

Commissioner Robert C. Engram, defending the MGC’s generally pro-
industry approach, responded, “I think they [the PEER committee] are com-
pletely wrong.” Other commissioners have regularly echoed Commissioner
Victor Smith: “Economic development—that is part of our task.” Casino
gambling “has been a wonderful boost to our state,” said commission chair Bill
Gresham in 1999. His successor, A. J. Pitts, praised casinos as “good employers
[that] bring in a lot of revenue to our state, and we’ve got to protect that.” In
2000, when a Wall Street Journal article linked an increase in drunken-driving
accidents to the Mississippi casinos’ free-drinks policy for gamblers, the com-
mission’s executive director, Chuck Patton, said he saw no need for additional
regulation. A year later, in a follow-up to its 1996 report, the PEER committee
noted that the MGC’s executive director, deputy executive director, and chief
of staff had violated the commission’s own ethics policy by participating in a
charity poker tournament sponsored by two Tunica casinos, further contribut-
ing to “the appearance of promotion of the industry.”*

Governors of both parties have continued to appoint progambling com-
missioners to the gaming commission, and when some legislators tried in
2004 to transfer the authority to calculate individual casinos’ tax bills from the
gaming commission back to the state tax commission, their effort foundered

on the shoals of strong opposition by the casinos.** On May 19, 2006, House
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Gaming Committee chair Bobby Moaks’s argument that “there is no other
regulatory agency in the state that determines what is [taxable] revenue for
the industry it regulates” fell on policy-deaf but politically attuned ears.”
'The combination of friendly regulators, low taxes, a supportive judicial cli-
mate, and a mostly welcoming stance by the coastal and river counties, along
with the Gulf Coast’s appeal as a tourist destination and Tunica’s proximity to
Memphis, have enabled casinos to flourish in Mississippi. In 1992, five casinos
opened for business. The number doubled to ten by 1993 and, within three
years, tripled to twenty-nine. In 1996 Mississippi casinos were a s1.7 billion
industry employing more than 28,000 people. By the early 2000s, twelve ca-
sinos were operating on the Gulf Coast (eleven in Hancock County and one
in Harrison County) and eighteen casinos were operating along the Missis-
sippi River: ten in Tunica County, four in Warren County, two in Washington

County, and one each in Coahoma, Hancock, and Adams Counties.

Threats to Casino Gambling

Not everyone was happy with casino gambling as it developed in Mississippi
during the 1990s. Some complaints arose from inland counties that, under the
Gaming Control Act, are not permitted to have casinos. Seeing how lucrative
casino gambling had become, they wanted to share in the wealth. In 1993, for
example, the city of Jackson asked the legislature to allow casinos in the state
capital. One year later, a bill was introduced by a Greenwood senator to give
every county the right to have casinos. In 1997, legislators from some noncasino
counties supported a bill to raise state casino taxes from 8 to 10 percent and
distribute the additional revenues to counties that can not have casinos. None
of these measures was enacted. But the 1997 bill prompted the Mississippi
Gaming Association, the trade association of the state’s casinos, to hire an
executive director to raise and improve its public and legislative profile.*®
Other critics have wanted to eliminate casinos from Mississippi entirely.
'The state’s dominant religious organizations continue to oppose casino gam-
bling, as does the American Family Association, a conservative Christian or-
ganization whose national headquarters is in Tupelo. Polls commissioned by
Harrah’s consistently found that public opposition to gambling in general
is higher in Mississippi than in any other southern state. Sen. Billy Hewes,
a casino supporter from Gulfport, is one of many political leaders who agree
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that Mississippi’s “extremely fundamental moral core” means that, “statewide,
if [casino gambling] were put to a vote, it wouldn’t pass.”

Perhaps the most serious threat to casinos in Mississippi came from eftorts
by Christian conservatives in 1998 and 1999 to place an initiative on the ballot
to banish all noncharitable forms of gambling from the state within two years
of approval. “We’re centering on the fact that the majority of counties have
not had a chance to vote on gambling, and it’s negatively impacting them,”
said chief strategist Paul Jones of the Mississippi Baptist Convention.* Jones
worked closely with the American Family Association and other Christian
organizations to launch the initiative campaign.

The campaign to ban casinos and close the door to a lottery failed, in part
because of constitutional obstacles. Mississippi’s initiative process is perhaps
the most arduous in the nation.* The state constitution requires that petitions
be signed by 12 percent of the number of voters in the most recent gubernato-
rial election, that the signers be evenly distributed among the state’s congres-
sional districts, and that all the petition gatherers be residents of Mississippi.
Once on the ballot, the initiative must be approved not only by a majority of
those voting on the issue but also by at least 40 percent of all those casting
ballots that day, a difficult threshold for any down-ballot measure to reach.
Yet it was not these difficulties that stymied proponents of the antigambling
initiative. Instead, their efforts foundered on yet another constitutional re-
quirement, namely, that the wording of a measure may be challenged in court
on fiscal grounds before signatures are gathered.

Judges smothered each of the three initiative efforts of the late 1990s by
ruling that the proposals either did not estimate the fiscal consequence of
passage or did so inadequately. (Jones argued that expelling gambling from
Mississippi would have no net fiscal consequence because the lost tax rev-
enues to the state would be offset by reduced expenditures on gambling-
related social problems.) In one case, the legal challenge to a proposed initia-
tive was lodged by People’s Bank, which was heavily invested in casino-related
construction on the Gulf Coast. All of the challenges were supported by the
state’s business and political leadership. “Once you invite an industry like this
into the state and require it to invest millions of dollars, to suddenly yank the
rug out from under it would send a chilling signal to Wall Street,” said Blake
Wilson, the president of the Mississippi Economic Council. Declaring him-
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self both antigambling and “a vociferous advocate of economic development,”
Governor Fordice said that he was “totally opposed, vociferously opposed” to
the initiative” because it would violate the casino owners’ property rights.*

The Entrenchment of the Casino Industry

Despite this opposition, the casino industry is strongly entrenched in Missis-
sippi. Most of the initial promises for economic development, tourism, and
tax revenues have been more than fulfilled, with little clear evidence of serious
increases in crime or other social problems. When the National Gambling
Impact Study Commission, a body created by the U.S. Congress at the be-
hest of gambling opponents, visited Biloxi in 1998, nearly all the testimony it
received about the effects of casinos on the local economy was glowing. By
2002, the number of people employed by the state’s casinos had risen to nearly
32,000 and the industry’s annual revenues had grown to s2.7 billion. In fiscal
year 2002, Mississippi casinos paid $327 million in taxes, funding around 1o
percent of the state budget and an even larger share of some county budgets.
Tunica County, for example, uses casino taxes to fund more than four-fifths
of its annual budget.*

In election campaigns, the typical approach taken by candidates for state-
wide office has been to express personal opposition to gambling but to praise
the casino industry for its contributions to Mississippi’s economy. Fordice, a
conservative Republican, adopted this stance (and consistently accepted po-
litical donations from casinos) while serving as governor from 1991 to 1999.
So did nearly all the candidates to succeed him in 1999, including the winner,
Democrat Ronnie Musgrove.* Although Musgrove was defeated in his bid
for reelection in 2003, it was not because of his broad acceptance of casino
gambling. Indeed, his victorious opponent, Republican Haley Barbour, had
spent several years lobbying for the casino industry in Washington.

What has changed in the after-politics of casino gambling in Missis-
sippi is that the state government increasingly supports not casinos per se,
but casinos as they developed during the 199os. Mississippi’s initial posture of
permissive casino licensing has gradually been tightened to restrict entry. In
1993, for example, the legislature responded to pressure from Harrah’s, which
was building casinos in Tunica, Vicksburg, and Biloxi, by defeating a bill that
would have allowed casinos to be built on any body of water west of Highway
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61, some of them lakes more than fifty miles from the Mississippi River. In
1994, House Speaker Tim Ford, a close ally of Merideth in passing the Gam-
ing Control Act, defended the legislature’s decision not to allow all counties
to have casino gambling by arguing that the existing casinos had been built
in good faith that the permissible territory for casino operations would not
expand. In 1996, after secretly meeting with lobbyists, the gaming commis-
sion responded to pressure from the four Vicksburg casinos by turning down
another casino company’s request to build a gambling facility on a stretch of
the Big Black River twelve miles closer than Vicksburg to the casinos’ main
feeder market, Jackson. In his majority opinion upholding the commission’s
authority to make this decision, state supreme court justice Mike Mills none-
theless chided commissioners for encouraging “unabashed, unstructured, and
unregulated lobbyist-to-agency interactions” that “do not inspire confidence
in the Mississippi gaming system and should be curtailed.”

In 1997, a bill was enacted to lengthen the minimum amount of time be-
tween casino referenda in a particular county from one year to as many as
eight years: the legislature was responding to Tunica casinos seeking protec-
tion against possible casino legalization in DeSoto County. Two years later,
the gaming commission mandated that anyone bidding to build a new casino
would have to spend a dollar on land-based facilities—such as hotels, golf
courses, restaurants, or concert halls—for every dollar it spent building the
casino itself.* By raising the cost of entry, the commission’s decision strongly
discouraged new, smaller-scale casinos from trying to do business in the state.

The entrenchment of casino gambling reflects an acceptance of the indus-
try in Mississippi but not an embrace. Starting in the mid-199os, for example,
the casino industry failed every year to persuade the legislature to allow any
of the state’s eight universities and fifteen community colleges to offer courses
on casino management. “What we do with every other industry we recruit is
tell them, ‘If you’ll come to our state we will assist you in training your em-
ployees,”” complained Sen. Grey Ferris of Vicksburg. “Why are we not able
to do that with this particular industry?” In addition to the casinos, the state’s
college board, which oversees the universities, and the Mississippi Association
of Community and Junior Colleges requested legislative permission to create
casino management programs, citing New Orleans—based Tulane University’s

decision to open a branch campus in Biloxi for just that purpose. Whenever

36 How the South Joined the Gambling Nation



such bills came before the Senate, however, the Mississippi Baptist Conven-
tion and the American Family Association mobilized their members to jam
House and Senate switchboards with their objections. “We might as well
teach brothel management or tobacco sales 101,” said a representative of the
Baptist convention.*

Legislators who privately supported the casino-management measure of-
ten saw publicly opposing it as a way to satisfy their antigambling constituents
without placing the casino industry at serious risk. Despairing of success in
the legislature, in 2005 the College Board argued successfully in the Hinds
County chancery court that its constitutional authority to determine what
programs of study would be offered in public colleges and universities pre-
cluded any legislative restrictions such as the one that forbade casino manage-
ment courses.” A casino management program soon began operating at the
University of Southern Mississippi’s Gulf Park campus.

Until Hurricane Katrina struck in September 2005, heavily damaging or
washing away all of the casinos in Biloxi and Gulfport, another goal of the ca-
sino industry—namely, to secure permission to move the Gulf Coast casinos
from floating barges to dry land, where they would be more secure from hur-
ricanes—also went nowhere in the state legislature. It took Katrina’s devasta-
tion of the coastal economy and strong pressure from Governor Barbour to
persuade the legislature to change the law, and even then it was a near thing.
“If we want to rebuild the coast bigger and better than ever,” said Barbour in
an impassioned speech to a special posthurricane session of the legislature, “I
believe we will fail if we don’t allow the casinos to come on shore, even if only
a few hundred feet.” As part of his Gulf Opportunity Zone hurricane relief
measure, President George W. Bush promised that, in contrast to nearly all
other federal economic development measures, Gulf Coast casinos would be
eligible for the same tax benefits other businesses would receive. Yet the Mis-
sissippi Baptist Convention and the American Family Association pulled out
all the stops to defeat Barbour’s proposal. Some legislators reported receiving
more grassroots pressure to vote against allowing land-based casinos on the
coast than on any issue they had ever dealt with. Representative Moak spoke of
letting casinos “crawl up on the land”—an image that may suggest the march
of evolutionary progress in Cambridge, Massachusetts, but that sounds more

like an assault by creatures from the deep in Mississippi. A bill to allow casinos
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to build on land within eight hundred feet of the gulf was passed in early Oc-
tober, but only narrowly (by 60 to 53 in the House and 29 to 21 in the Senate).
Three casinos reopened near the end of December and took in seven times
more money than the entire Gulf Coast casino industry typically made in a
week. By the end of summer 2006, five more had been rebuilt, each one bigger
than it had been before Katrina, and several more were under construction.*’
'The casino industry also fights hard when bills are introduced to raise
to as much as 15 percent the state’s comparatively low 8 percent tax rate on
gambling revenues. Efforts to increase the tax rate on commercial casinos
intensified after a brief economic recession substantially reduced the state
government’s overall revenues in the early 2000s. The Mississippi Gaming
Association responded by launching an aggressive statewide advertising cam-
paign to improve the industry’s image. The ads pointed out that the more
than 300 million per year the state already receives from the casino industry
is considerably greater than all the other revenues gained from corporate taxes
combined. The association argued that these funds are used to improve the
lives of people throughout the state, not just in the counties with casinos.
Casino advocates also have frequently cited a 1999 University of Southern
Mississippi study suggesting that even a three-percentage-point tax increase
would drive seven of the state’s casinos out of business, thereby costing the
state more revenue than it would generate. In 2006 Barbour said that “raising
the casino tax would be the most foolish thing the state could do.”
Mississippi’s Choctaw-owned casinos, located on the tribe’s land near
Philadelphia in the southeastern part of the state, seem even less vulnerable to
attack from the state legislature. As recently as the late 1970s, the Mississippi
Band of Choctaw Indians lived in desperate poverty on their reservation. In
1979, a newly elected chief, Philip Martin, used federal grants to build an indus-
trial park and, after offering a Third World-style combination of cheap labor
and no taxes, secured contracts with Ford, General Motors, Xerox, PepsiCo,
and other prominent corporations. When Mississippi legalized commercial
casino gambling in 1990, Martin invoked the federal Indian Gaming Regula-
tory Act of 1988, which entitles each tribe whose lands are in a casino state to
negotiate a compact with the state government authorizing tribal casinos. Be-
cause tribes are sovereign entities as a matter of constitutional law, their casi-

nos are immune from state taxes. In 1993, Chief Martin and Governor Fordice
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signed a casino compact, and the following year the Choctaws opened the
large and highly successful Silver Star casino resort. In 2002, the tribe opened
a second casino, the Golden Moon, on its reservation and expanded the resort
facilities.”* Not surprisingly, the same fiscal woes that caused Mississippi legis-
lators to consider raising taxes on commercial casinos in the early 2000s led
some of them to look for ways to tax the Choctaws. Other states had negoti-
ated casino compacts in which tribes agreed to contribute a certain amount
to the state treasury, subject to renegotiation when the compact expired. In
contrast, the compact with the Choctaws that Fordice signed was perpetual
and required nothing from the tribe. Frustrating as this may have been to
state officials and to the commercial casinos, Martin showed no willingness to
change the compact. “We have learned the white man’s ways,” said the chief.*?

Unfortunately, Martin didn’t learn the “white man’s ways” as well as he
thought. To buttress their political status in Mississippi, the Choctaws fol-
lowed Washington lobbyist Jack Abramoff’s advice and hired Capital Cam-
paign Strategies, a political consulting firm headed by Abramoff’s friend
Michael Scanlon. The tribe paid Scanlon s15.9 million in fees between 2001
and 2003. It is not clear how much the Choctaws benefited from the arrange-
ment—their legal position was already strong. What is clear is that Scanlon
grossly overcharged the tribe, in part so that, without the Choctaws’ knowl-
edge, he could kick back half of his profits to Abramoff.”®

'The reason Abramoft was able to persuade the Choctaws to part with so
much of their money in the early 2000s was that he had served their interests
well in 1999. Practicing antidiffusion, the Choctaws initially hired Abramoff to
help defeat efforts by elected officials in Alabama to create a lottery and legal-
ize video gambling at the state’s dog tracks and by the Jena Band of Choctaw
Indians to open a casino in Louisiana. Abramoff in turn funneled part of this
money to a leading conservative group in Washington, Americans for Tax
Reform, which in turn passed most of it on to the political consultant Ralph
Reed.’* Reed, the former executive director of the Christian Coalition and
an outspoken opponent of gambling, was the public face of the Mississippi
Choctaws’ covert campaign to stifle potential competition from new gambling
operations in two neighboring states, Alabama to the east and Louisiana to
the west.”® In both cases, Reed and his allies were successful, and at a reason-

able price.
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CONCLUSION

In 1990 Mississippi became the first state in the South to legalize casino gam-
bling, and it remains the only southern state that allows commercial casinos
but has no lottery. For all that makes Mississippi unusual, however, its experi-
ence illuminates several of the themes that animate the politics of gambling
in the states whose stories are told in subsequent chapters. Mississippi’s deci-
sion to allow casino but not lottery gambling was shaped in part by one of
the state’s most important internal characteristics, its constitution. Enacting
a lottery would have meant jumping several constitutional hurdles: a two-
thirds majority in the legislature for an amendment to make lottery gambling
constitutionally permissible, approval of the amendment by the voters in a
referendum, and then passage of a lottery law by a three-fifths legislative ma-
jority because the constitution classified it as a revenue bill. Legalizing casinos
required only that a simple majority of the legislature pass a law.

The politics of gambling in Mississippi also was influenced by the level of
political skill displayed by various progambling policy entrepreneurs—high in
the case of lottery champion Ray Mabus but higher in the case of casinos ad-
vocate Sonny Merideth, both Democrats. Mississippi’s approach to gambling
was further shaped by the diffusionary influence of other states. Most studies
of state policy diffusion have emphasized the inspirational effect that one
state’s good experience with a new policy has on other states, and certainly
the examples of two fellow Mississippi River Valley states, lowa and Illinois,
helped inspire Mississippi to embrace water-based casinos. But gambling
politics in Mississippi also demonstrates that diffusion is more complicated.
Some refinements in diffusion theory are required to explain what happened
in Mississippi and why—specifically, anticipatory diffusion to account for the
way states sometimes act to steal a march on other states (as Mississippi did
for fear that neighboring Louisiana would beat it to the punch in legalizing
casino gambling), and antidiffusion to explain why political actors in other
jurisdictions sometimes fight to prevent a state or county from enacting a
policy (as Arkansas’s dog track did in hopes of keeping Tunica from dividing
the gambling market in nearby Memphis, and as Tunica, for the same reason,
did to keep DeSoto County from allowing casinos).

Mississippi’s approach to gambling illustrates that when a controversial
policy decision is made without full public debate, its adoption may trigger a
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new phase of after-politics. By many measures, casinos have been an economic
boon to Mississippi. Yet because casino gambling received little scrutiny at
the time it was made legal, its presence in the state has never been fully ac-
cepted, and it remains an object of ongoing controversy. Even the destruction
wrought by Hurricane Katrina in 2005 to the casino counties on the Gulf
Coast did not spare the casino industry a bruising fight to rebuild in safer

circumstances.
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TWO

GEORGIA

Politics and HOPE

While Mississippi was deciding to legalize casino gambling but not to cre-
ate a lottery, Georgia pursued the opposite course: a new state lottery but no
casinos. Georgia was not the first lottery state in the South but, as subsequent
chapters show, it set the pace for the region by creating the kind of lottery it
did. South Carolina and Tennessee adopted lotteries on the Georgia model,
and a governor of Alabama tried to do so.

Until the first Georgia lottery ticket was sold in 1993, legalized gambling
in the state was confined to charitable bingo. The General Assembly’s decision
in 1977 to make charitable bingo legal had provoked little controversy, partly
because it was portrayed as a fundraising device for worthy causes and partly
because local authorities were not enforcing the existing prohibition on bingo
anyway. The story of the decision to create the Georgia lottery is considerably
more complicated. So is the more recent controversy over video poker in the
state.

Part of the complexity attending the politics of the Georgia lottery is that
it intersects at various points with unsuccessful attempts to legalize pari-mu-
tuel betting on horse races. The first attempt to authorize racetrack gambling
in Georgia occurred in the late 1950s, when a group of seventeen investors or-
ganized a company called Atlanta International Racing. The group purchased
land in Henry County, just south of Atlanta and very close to the airport, to
provide a site for automobile and horse racing. Although most forms of gam-
bling had been forbidden in Georgia since the state adopted its current consti-
tution in 1877, the investors thought that the profits they earned by staging auto
races would allow the facility to succeed until the constitution was changed

and horse racing could begin.! Their hopes were dashed when proposals to
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amend the constitution to allow pari-mutuel betting were consistently buried
in committee by antigambling leaders of the state’s House of Representatives.?
In the 1982 Democratic gubernatorial primary, the antigambling candidate,

Joe Frank Harris, trounced Bo Ginn, a mild supporter of pari-mutuel betting.

GEORGIA ENACTS A LOTTERY

As the pari-mutuel betting controversy waned, Georgians gradually became
attracted to a different form of gambling. In the 1970s and 1980s numbers-
style lotteries and other illegal games were widespread in the poorer areas
of the state. For example, two gambling suspects were arrested in a Tifton
funeral home in 1983 when state agents seized $17,000 in cash and a variety of
gambling paraphernalia. The arrest represented the fourth major illegal gam-
bling operation uncovered in Georgia that year.> A lottery ring attracted bet-
ters throughout south Georgia, who wagered as much as $2 million per year.
The illegal “bug lottery” was especially popular. This numbers game was based
on predictions of butter and egg (hence “bug”) prices that were published in
newspapers around the state.*

If nothing else, the success of illegal lotteries testified to the desire of many
Georgians to gamble on such games. Along with the spread of legal lotteries
during the 1970s, mostly among the northeastern and Midwestern states, it
contributed to the growing interest of some political leaders in the possibility
of a state-run lottery in Georgia. As early as 1977, individual members of the
House of Representatives had occasionally introduced lottery measures, albeit
to little effect. But in preparation for his 1990 campaign for governor, Demo-
cratic lieutenant governor Zell Miller became the first gubernatorial candi-
date in the state’s history to lead a movement for a lottery. Miller announced
on January 12, 1989, that he wanted Georgia to create a lottery, abandoning his
long-standing position that to legalize pari-mutuel betting or a lottery might
open the door to casino gambling, which he strenuously opposed.’ During the
1989 legislative session Miller, who had been lieutenant governor for the past
sixteen years, fought to have a lottery amendment placed on the 1990 ballot
as a constitutional referendum.

As in most American states, the process of amending the Georgia consti-

tution has grown easier (but not easy) over the years. Until Georgia’s 1877 con-
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stitutional convention wrote the current governing document, an amendment
had to be approved by two-thirds of two consecutive general assemblies, then
by the people—a process one convention delegate described as “amount[ing]
to a declaration that this constitution shall be as unchangeable as the laws
of the Medes and Persians.” The revised amendment process requires only a
single two-thirds vote of the General Assembly and approval by the voters in
a referendum scheduled in conjunction with “the next general election which
is held in even-numbered years.” On January 27, 1989, the Georgia Senate, in
which the lieutenant governor plays a substantial leadership role, began the
process of amending the constitution by handily passing a resolution allowing
the voters to decide in November 1990 if they wanted to repeal the constitu-
tional ban on lotteries, with the profits from any lottery the legislature might
then create earmarked for education. (The vote was 42 to 14, four votes above
the constitutionally required two-thirds of the entire membership.) Miller’s
proposal met substantial opposition in the House of Representatives, however,
where the antilottery (and anti-Miller) influence of Speaker Tom Murphy and
Governor Harris ran deep. On February 7, 1989, the House Industry Com-
mittee voted narrowly to kill the bill. But committee chair Roy H. “Sonny”
Wiatson, who voted against the amendment, switched sides on a subsequent
motion to reconsider it at a later time, and the reconsideration motion passed
nine to seven. These votes came one day after hundreds of mostly Southern
Baptist and United Methodist ministers organized by Rev. Emmett Hender-
son, a longtime antigambling activist and the director of the Georgia Council
on Moral and Civic Concerns, appeared at a committee hearing to oppose the
lottery resolution.®

'The lottery issue was revived in the House in early 1990, partly at Miller’s
initiative and partly because of lobbying by E. Jack Smith, who had worked
the legislature on behalf of horse owners for years and was one of the original
investors in Atlanta International Racing. Smith hoped to attach a provision
legalizing pari-mutuel betting to Miller’s proposal for a state lottery. Even if
that effort failed, Smith hoped that adopting a lottery would pave the way
to legalizing horse racing in Georgia by softening the state’s official opposi-
tion to gambling. On January 30, 1990, the House Industry Committee voted
eleven to six in favor of a do-not-pass recommendation, which, according
to House rules, allowed the lottery amendment to remain alive because any
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member of the House could call a floor vote challenging the committee’s rec-
ommendation not to approve the measure.” Although one member did that,
the House voted 143 to 24 to let stand the Industry Committee’s do-not-pass

recommendation.

Zell Miller’s Campaign for Governor, 1990

'The House committee’s action and the subsequent floor vote defeated the pro-
posal for a lottery amendment in the 1989-1990 General Assembly. But Miller
shrewdly spun legislative defeat into rhetorical victory in his 1990 campaign
for governor. He and other lottery advocates now could argue that politicians,
especially the House leadership, were denying Georgians the opportunity to
vote on a lottery even though a statewide public opinion poll conducted by
the Atlanta Journal and Constitution showed that 72 percent of voters wanted
one and only 22 percent did not. Miller mounted this charge the day after the
lottery’s defeat in the House, declaring that the lottery “is an issue that’s not
going to go away. It will be with us this summer on the campaign trail for the
governor’s office.” Miller went on to claim that his longtime nemesis in the
legislature, Speaker Murphy, had mobilized the leadership of the House to
make sure that representatives upheld the Industry Committee’s decision by
invoking the legislative norm of deference to committees. Miller’s point was
that the large margin of defeat for the proposed constitutional amendment
did not mean that a lottery was unpopular among representatives, only that
members had adhered to legislative norms.®

In addition to the popular illegal lotteries and the failed push for a legal
state lottery in the General Assembly, the wellsprings of Miller’s 1990 gu-
bernatorial campaign included the large sums many Georgians were already
spending on the recently created lottery in Florida, a neighboring state. Seven
of the top ten sales points for the Florida lottery were along the Georgia
border. The state of Florida estimated that it was earning sso million per year
from Georgians playing the Florida lottery. Nor were these players confined
to the southernmost part of Georgia, where the Florida border lies. In August
1990 two men were arrested outside a warechouse in Norcross, an affluent sub-
urb of Atlanta, for selling one-dollar Florida lottery tickets for s1.50 apiece.’

Miller’s campaign for governor, then, took place in a state where people
were already spending money on lottery gambling illegally or in another state
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and wanted to do so legally in Georgia. With the counsel of Democratic
political consultant James Carville, whom he hired in 1989, Miller further
primed the Georgia electorate and other state politicians by tying the idea
of a lottery to increased funding for education. Except for state senator Roy
Barnes, a steadfast lottery opponent, all of Miller’s rivals for the 1990 Demo-
cratic gubernatorial nomination, including former Atlanta mayor Andrew
Young, said that even though they personally opposed a lottery, the voters
should be allowed to decide the issue. In fact, Miller may have primed the
electorate too effectively. House Republican leader Johnny Isakson, Miller’s
opponent for governor in the 1990 general election, eventually endorsed and
even campaigned on the basis of his own proposal for an education lottery.'

What remained for Miller was to convert the lottery issue—the most
prominent policy proposal of his campaign—into victory at the polls. This was
a task that Carville had already helped to accomplish for Kentucky guberna-
torial candidate Wallace Wilkinson in 1987. Miller says that Carville’s success
in electing Wilkinson, a previously unknown businessman, on the strength of
the lottery issue was “the thing that really sold me” on hiring the consultant.
Carville brought more than just shrewd advice to the campaign. He also in-
troduced Miller to a Kentucky lawyer for GTECH, the Rhode Island-based
manufacturer of lottery equipment. The lawyer, Danny Briscoe, held a major
fundraising event for Miller in Louisville."!

In waging his campaign, Miller emphasized to the voters that any rev-
enues the state of Georgia earned from a lottery would not go into the state’s
general fund but into a new education trust fund controlled by a commission
appointed by the governor and devoted exclusively to funding new education
programs for college students and preschool children. Isakson argued that
revenues from a lottery instead should go directly to local school boards, a
narrower proposal that would not directly benefit two sizable constituencies:
the parents of college-bound students and the parents of young children. Nor
did Isakson’s proposal reassure skeptical education groups like the PTA and
the Georgia Association of Educators, which had seen Florida raise funds for
education with a lottery while simultaneously reducing education spending
from the general fund."?

Besides instituting a lottery for education, the major policy proposals of
the Miller campaign were boot camps for drug offenders and abolishing the
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sales tax on groceries. The popularity of these ideas, along with Miller’s abil-
ity to stay focused on them throughout the campaign, helped him to defeat
Young in the Democratic primary runoff and Isakson in the general election.™
'The lottery was an especially helpful issue in the primary. It gave Miller, whose
political base had long been among conservative whites in north Georgia, a
way of broadening his appeal to include south Georgians used to playing
the Florida lottery and African American voters who liked playing the bug
lottery. (Even against Young, who was famous for his leadership in the civil
rights movement, Miller received around 20 percent of the black vote in At-
lanta.) Miller’s campaign war chest included contributions from GTECH
and a number of other national lottery corporations, including Atlanta-based
Scientific Games.'*

Difficult as it was, Miller’s campaign for the governorship proved easier
to win than the three subsequent battles awaiting his lottery proposal: secur-
ing legislative passage of his resolution for a constitutional amendment to be
placed on the ballot, passing the enabling legislation for the lottery, and win-

ning the referendum on the proposed constitutional amendment.

Proposing a Constitutional Amendment, 1991

'The campaign proposal that Miller parlayed into victory in the 1990 election
called for any revenues that Georgia raised from a lottery to be spent on new
college scholarships, a prekindergarten program, and new funding for public
school equipment and construction, with the authority to distribute funds
among these programs resting with the governor. Miller’s proposal for the
new programs emerged after a three-year period of sluggish economic growth
in Georgia and in a year when state budget estimates indicated a $332 million
revenue shortfall.”® The state’s economic woes favorably influenced the public
and legislative response to Miller’s lottery, which promised to provide new
education programs for young people and financial assistance for their parents
at a time when budget cuts were likely to occur in other areas.

Speaker Murphy despised Miller and was reluctant to cooperate with him.
During the 1990 general election campaign he had referred to Miller as one
of “those two jackasses” running for governor. When the newly inaugurated
governor said that his legislative proposals “deserve to be voted on by the full

House of Representatives . . . not buried in the Murphy mausoleum,” the
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speaker replied, “I wish I did have a mausoleum. If I did, I guarantee you there
would be another person interred in it.” Eventually, however, Murphy admit-
ted that it would be politically impossible to deny a vote on the lottery to a
new governor who had been elected on the issue. The speaker conceded at the
start of the 1991 legislative session that although “everybody knows that I'm not
going to vote for a lottery, ... I think it’s time for the people to vote on it.”*¢

Despite Murphy’s acquiescence, interests collided when the General As-
sembly began debating the exact language of the proposed constitutional
amendment. Horse-racing advocate E. Jack Smith and Shannon Staley, who
represented a new group called Georgians for a Lottery Referendum during
the 1991 legislative debate about the proposed constitutional amendment, at-
tempted to persuade the House Industry Committee to alter Miller’s proposal
by removing its accompanying prohibitions on casino gambling and, more im-
portant to them, on pari-mutuel betting. The governor deflected their effort by
stating that he would not object to a separate constitutional amendment on the
pari-mutuel issue. The logic of Miller’s concession, which expressed his open-
ness to a constitutional amendment that would undo in part the constitutional
amendment he was busy championing, did not extend beyond the political.

The Industry Committee approved Governor Miller’s lottery amendment
on January 29, 1991, by sixteen to seven and, two days later, the House passed
it by 126 to 51, eight votes more than the two-thirds majority that the state
constitution requires for a constitutional amendment. Reflecting the sup-
port that both Miller and Isakson had given to a lottery in the 1990 election,
House Democrats (102—40) and House Republicans (24-11) supported the
amendment in nearly equal proportions. Along with Speaker Murphy, several
members made clear during the course of the debate that even though they
personally opposed a lottery, they would not stand in the way of “letting the
people decide.” As veteran representative Denmark Groover argued in his
speech closing the House debate, “The Constitution of this state says that all
government of right emanates from the people. And this man [Miller] had the
guts to propose a lottery and he was the only one that did. He ran on it and
was elected on it. The people want an opportunity to vote on it themselves.”"”

Among the national lottery corporations lobbying for Miller’s amendment
were Scientific Games and Dittler Brothers Printing, both of which are based
in Atlanta, and Rhode Island’s GTECH Corporation. As prospective retailers
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of lottery tickets, the Georgia Association of Convenience Stores also lent
active support to the lottery amendment. The opposition included the Geor-
gia Council on Moral and Civic Concerns, the Georgia Baptist Convention,
and the Georgia Coalition for Traditional Family Values. Their champion
in the legislature, Rep. Roger Byrd, argued against Miller’s amendment but
conceded that it was a “noble attempt” at a constructive lottery.’® Byrd was
referring to the section of the proposed amendment specifying that lottery
revenues would be used for education and prohibiting “all forms of pari-mu-
tuel betting and casino gambling.” As it had done with Miller’s 1989 proposal
for a lottery amendment, the Georgia Senate approved his 1991 proposal. The
measure passed on February 8 by a vote of forty-seven to nine, well above the
required two-thirds majority.

The proposed amendment to revise Georgia’s constitution to allow a lot-
tery differed from related proposals that were being considered at the time in
other southern states, such as Mississippi, Louisiana, Tennessee, and Texas.
Miller’s proposal stipulated that the revenues Georgia received from the lot-
tery would be used to fund new education programs, not existing ones. The
governor would be required by the amendment to include all of these rev-
enues, as well as all of the education programs on which they would be spent,
in a separate budget item called “Lottery Proceeds.” Placing this language in
the state constitution helped ensure that Georgia would not follow the lead
of Florida and many other states by substituting lottery revenues for existing
state appropriations for education. It also made Georgia the pacesetter for
several other southern states that, in subsequent years, adopted or at least

considered lotteries of their own.

Passing the Enabling Legislation, 1991-1992

Because Georgia’s constitution requires that constitutional referenda be held
in conjunction with a statewide general election, the lottery amendment could
not appear on the ballot until November 1992, twenty-one months after it
was approved by the General Assembly. The next controversy concerning the
lottery occurred during this long interim, when Miller urged the legislature
to enact a bill governing the implementation of the lottery in advance of the
referendum. This legislation would be contingent—that is, it would take effect

only if the referendum passed.
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During the weeks leading up to the 1992 legislative session, Speaker Mur-
phy took issue with some of the particulars of Miller’s proposed bill. The main
question, according to Murphy, was who would control the distribution of the
revenues the state earned from a lottery. Murphy insisted that the governor
not be in charge of parceling out these funds to his preferred education pro-
grams. The speaker was trying, at a minimum, to ensure that the General As-
sembly would have a voice in deciding how revenues from the lottery would
be spent. To underscore his seriousness, Murphy appointed another longtime
Miller opponent, Rep. Bill Dover, to chair the Ways and Means Committee,
which of necessity would play a leading role in writing the enabling legislation
for the lottery. Soon after Dover was appointed, Miller backed oft from his
proposal to have the governor oversee the distribution of lottery funds.

The compromise that Miller and Murphy reached, which proved to be
illusory, was to have the enabling legislation specify that revenues from the
lottery would be divided equally among Miller’s three educational priori-
ties: a new and voluntary prekindergarten program, funding for new school
construction and equipment, and a new HOPE (Helping Outstanding Pu-
pils Educationally) scholarship program that would allow talented low- and
middle-income students to attend college within the state tuition-free. In
November 1991, estimating that the lottery would earn the state government
around s250 million per year, Miller told business and political leaders that he
planned to ask the legislature to allocate 30 percent of these new revenues to
each of his three new programs. (The remaining 10 percent would be set aside
as a reserve fund to carry the state through years when lottery revenues might
be insufficient.) Passing the enabling legislation during the 19911992 General
Assembly would “give the public a chance to know the details of what they
are voting for before they vote” in the referendum, the governor argued. Ex-
pecting that the voters would approve the lottery amendment by as much as a
two-to-one margin, Miller seemed unconcerned that he might alienate some
potential supporters by making clear in the law that others would benefit
directly from the programs that the lottery funded, but not them. “There is no
doubt in my mind it’s going to pass,” he boasted.”

Much to Miller’s dismay, when the lottery bill emerged from the House
Industry Committee in February 1992, it said merely, “It is the intent of
the General Assembly that appropriations from the Lottery for Education
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Account shall be for educational purposes only.” As Bill Shipp, a longtime
chronicler of Georgia politics, noted at the time, this meant that there was “no
specific dedication of lottery funds in the bill” beyond the general allocation to
education and, more importantly, that the General Assembly would determine
specific appropriations for education.” The Industry Committee’s version of
the bill, which broke Miller and Murphy’s compromise agreement to divide
lottery revenues equally among the prekindergarten, college-scholarship, and
school-building programs, passed the House by 127 to 32. The House amended
the bill during the floor debate, specifying that a special sales tax of four
cents would be levied on each lottery ticket and that the revenue from the
tax would go into the state’s general fund. With Miller’s campaign promise
of a lottery that would generate revenue for—and only for—new education
programs now in jeopardy, he looked to the Senate for help.

'The Senate version of the lottery bill, like the original version introduced
in the House, allocated lottery revenues equally among Miller’s new prekin-
dergarten, school construction, and HOPE scholarship programs. The Senate
also deleted the sales tax provision, which Miller opposed. A House-Senate
conference committee took up the two versions of the bill and, in the end,
Miller and the House leaders forged a compromise. Lottery revenues would
go to Miller’s three programs but the General Assembly would determine
the distribution ratio and, in subsequent years, could adjust it. The final bill
also established a governor-appointed, seven-member lottery board to evalu-
ate bids for major contracts, such as those for scratch-oft tickets and on-line
games. The board would hire an executive director for the new state lottery
corporation, and neither the governor nor the legislature would be able to
intervene in contractual or other operational decisions. Miller signed the bill

in May 1992.

Campaigning for the Lottery Referendum, 1992

'The final test for Miller’s lottery proposal was the November 1992 referendum
to remove the state constitution’s prohibition on lotteries and thus allow the
newly enacted lottery law to take effect. This proved to be a narrow, hard-
fought victory for the governor even though, as gambling opponent Roger
Byrd noted, lawmakers in early 1992 had regarded the public’s support for a
lottery as being “so strong, they were afraid not to go along.” In the November
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referendum, 52 percent of Georgia’s voters said yes to the lottery amendment
and 48 percent said 7o. Lottery opponents had been encouraged by an Atlanta
Journal and Constitution poll indicating that support for the proposed consti-
tutional amendment had fallen from 72 percent in 1990 to 53 percent in late
October 1992, as well as by a recent plunge in Miller’s popularity caused by his
proposal, which he later rescinded, to remove the Confederate battle emblem
from the state flag.?!

The campaign for the lottery amendment was spearheaded by a new group
called Georgians for Better Education (GBE), which had been formed by
Miller and was chaired by David Garrett II1, a widely respected Atlanta busi-
nessman and a longtime advocate of educational reform. The week before the
referendum, Betsey Weltner, the director of GBE, brought executives from
three lotteries to Atlanta to describe their success in raising lottery revenues
for their states. GBE also can be credited with keeping the debate centered
on education and on the revenue the state was losing because Georgians were
playing the Florida lottery. Attacked by critics who questioned why he had
abandoned his long-standing opposition to a lottery, Miller said, “Of course I
changed my mind on the lottery when I saw the money going from Georgia
to Florida, and thirty-five other states with a lottery.”*

An example of GBE’s efforts to frame the debate was an article by Garrett
in the Journal and Constitution’s Sunday “Perspective” section on the eve of the
referendum. According to Garrett, “More than 200 million Georgia dollars
have flowed into the Florida lottery since 1988.” Garrett also emphasized the
overcrowded school buildings, outdated laboratories and computers, and the
“scrimping” by Georgia’s parents to send their children to college. His article
cited the abundance of lottery proceeds in states such as Iowa, Pennsylvania,
and New Jersey. Finally, Garrett claimed that “what happened with Florida’s
lottery funds”—that is, substituting lottery revenues for funds previously ap-
propriated for education—"“cannot happen here. We have learned from Flor-
ida’s mistakes and will avoid them.”?

To label GBE’s funding as superior to that enjoyed by antilottery groups
is to understate its advantage. GBE had a budget of $722,671, more than five
times greater than the budgets of all the antilottery committees combined
(8136,167). Among the large contributors to the pro-lottery organization were

Miller’s campaign committee, which gave $29,500; the Georgia Association
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of Convenience Stores, which gave $80,000; and the Marathon Oil Company,
which gave $24,373. (Convenience stores and gas stations, of course, would be
prime outlets for lottery ticket sales.) Several Georgia banks and law firms,
eager to curry favor with the governor for reasons unrelated to the lottery, also
were on the list of significant contributors.

Opponents of the lottery amendment included clergy from the United
Methodist, Southern Baptist, Episcopal, Presbyterian, and Roman Catholic
churches. A combination of antilottery groups pooled their funds to air radio
commercials featuring the popular former Atlanta Braves star Dale Murphy,
a prominent Mormon. In the end, the opposition ran a surprisingly strong
campaign. By astutely focusing its efforts outside lottery-friendly Atlanta, it
decreased public support for the proposed amendment. The antilottery groups
argued fervently that the lottery was a regressive source of revenue; that for
the state to encourage gambling was immoral; that the lottery would erode the
work ethic of citizens who became persuaded that purchasing lottery tickets
would solve their financial problems; and that no matter what Miller prom-
ised, the legislature would use the new lottery as an excuse to reduce exist-
ing spending on education. An additional argument—that adopting a lottery
would open the floodgates to other forms of legalized gambling—gained cre-
dence when, shortly after Miller’s election as governor on a lottery platform,
a variety of legislators introduced bills to legalize casinos, dog racing, horse
racing, and offshore gambling cruises. “For the past ten years we have been
saying that when you pass legalized gambling, what you have done is broken
the dam to become a gambling culture,” said Reverend Henderson. Finally,
Miller’s decision to pass the enabling legislation in advance of the referendum
cut both ways politically. It reassured voters about what they would be getting
if they approved the constitutional amendment. But, in defining who would
benefit directly from the lottery, it also defined who would not.?*

The steep decline in public support for the lottery during the 1992 refer-
endum campaign suggests that the fight could have gone either way. As noted
earlier, however, proponents of the lottery enjoyed two major advantages over
critics: dramatically superior funding and a huge lead at the start of the cam-
paign. A third reason for the passage of the lottery amendment was the voters’
perception that the state’s economy was still in recession. Many Georgians

doubted that new education programs could be enacted during times of eco-
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nomic hardship and budgetary constraint unless they were funded by a new
source of revenue such as a lottery. Additionally, the lottery benefited from
being on the ballot in a presidential election year, when the turnout among
occasional voters, many of them disposed to favor a lottery, would be at its
highest. Finally, the white clergy of Georgia failed to coordinate their antilot-
tery efforts with the state’s African American clergy. Rev. William T. Neal as-
serts that he and other white clergy shoulder most of the blame for this lack of
coordination because they failed to reach out to the black clergy early enough
in the campaign. Many leaders of African American churches preached in
general terms on the dangers of gambling but remained silent regarding the
lottery amendment. Rev. Timothy McDonald, the African American pastor
of the First Iconium Baptist Church, went so far as to say, “If the black clergy

had come out against it, it would’ve been defeated.””

WHY GEORGIA CREATED A LOTTERY

'The narrow passage of the lottery amendment suggests that nothing about the
politics of gambling in Georgia was inevitable. To understand why Georgia
decided to create a lottery requires taking account of the diffusionary influ-
ence of other states, certain internal characteristics of Georgia itself, and the

efforts of Zell Miller as a policy entrepreneur.

Diffusion

States are influenced by other states in a variety of ways. In this case, Geor-
gia was influenced by Kentucky in the person of a non-Georgian and non-
Kentuckian whose focus was on politics rather than public policy. James Carville,
a political consultant from Louisiana, was looking for a way to make Miller
his client in the 1990 Georgia gubernatorial election. Carville had helped
parlay the lottery issue into success at the polls for Wallace Wilkinson, his
client in Kentucky’s most recent election for governor, and saw no reason why
the issue would not work further south. Carville also thought that focusing
on a new and controversial idea like a lottery would refurbish Miller’s image,
transforming him from a colorless, familiar figure on the Georgia political
scene to a change agent and champion of innovative ideas. For a Democrat

in particular, championing new education programs without new taxes was
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a way of pleasing his party’s base without playing into the hands of antitax
Republicans.

One reason Carville’s advice worked so well for Miller in 1990 was that
the influence of neighboring Florida had already prepared Georgians for the
campaign that Miller would wage on behalf of a state lottery. Many voters had
learned to play the lottery by crossing the border into Florida. They wondered
why they could not place their bets closer to home so that, even if they lost, they
would lose in a way that benefited their own state. Florida also offered an exam-
ple of how successful a lottery could be in raising revenues without raising taxes.

In other ways, Florida served as a useful counterexample for Georgia.
Miller frequently pointed out that after Florida adopted its lottery with the
promise that the new revenues would improve education in the state, it had
broken that promise by substituting lottery revenues for revenues that would
have been spent from the general fund. Appealing to state pride, Miller prom-
ised that Georgia’s lottery would be even better than Florida’s because, by
constitutional definition, its proceeds would be placed in a separate account
and spent only on new education programs. Thus, although the Georgia lot-
tery in some ways exemplifies the traditional diffusion of a policy from one
state to another, it also represents a variation on diftusion theory, which we
call incremental diffusion. Incremental diffusion describes how a borrowed
policy may be made more appealing in a state by being altered and, arguably,

improved before being adopted in its new setting.

Internal Characteristics

A state experiencing fiscal woes in an era of declining subsidies from the
federal government and widespread hostility to new or higher taxes is a prime
candidate for any new funding source that relies on voluntary contributions.
Georgia in the early 1990s was no exception. Because Georgia is the home
of Scientific Games, a major national lottery corporation, it did not lack for
reminders from within that a lottery was exactly that kind of source.

Tying the lottery to new college scholarships added another element: it
spoke to the concern Georgians had about their state’s “brain drain,” exem-
plified by the three-fourths of Georgia’s brightest high school seniors who
left the state to attend college elsewhere, many of them never to return. The

provision that lottery revenues would fund new prekindergarten programs
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also broadened its appeal, especially to the African American community. In
Georgia, as in most states, organized opposition to a lottery was centered in
the churches. In the South, such opposition is especially potent when it spans
racial lines, uniting black and white clergy in a coordinated campaign. Ap-
propriately, white clergy members in Georgia fault themselves for not reach-
ing out to their African American colleagues during the 1992 referendum
campaign. To be sure, the success of such efforts would have been limited
by the promise that lottery funds would be spent to provide prekindergarten
education for the low-income families whom many black clergy serve. But
considering how close the vote to pass the lottery amendment was, a cross-
racial alliance among the clergy could have made the difference.

'The influence of Georgia’s constitution on the politics of lottery adoption
was important but complex. The amendment process in Georgia is less ardu-
ous than in many southern states. The General Assembly must approve an
amendment only once before it appears on the ballot, and a simple majority of
those voting in the referendum is all that it takes for passage. Because enacting
a lottery in Georgia required a change in the state constitution, this aspect of
the amendment process helped the cause. The constitutional requirement that
referenda on amendments be held in conjunction with a general election, how-
ever, cut both ways. By delaying the referendum for twenty-one months after
the General Assembly voted to place the amendment on the ballot, it gave
the opposition plenty of time to mobilize. But it also assured a higher turnout
among precisely those groups of voters who tend to support lotteries than if
the referendum had been held on an unfamiliar date. As it happened, 1992

was a presidential year, when turnout among these groups is especially high.

Policy Entrepreneur

Zell Miller’s efforts as the policy entrepreneur for the Georgia lottery suc-
ceeded to an extent matched by few other policy entrepreneurs at any level of
government. He placed the lottery at the top of the political agenda at a time
when no other prominent political leader in his state was willing to do so. His
decision to define the lottery as an education initiative was crucial to his cam-
paign to sell it to a traditionally antigambling electorate. He skillfully pursued
enactment at every stage of the extended policy process: legislative approval of
the amendment repealing the constitutional ban on lotteries, legislative pas-
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sage of the law creating the lottery, and support by a majority of the voters in
the lottery referendum. Not surprisingly, as subsequent chapters show, lottery
supporters in Tennessee, South Carolina, Alabama, and other states turned to
Miller’s example and, often, to Miller himself for guidance. Georgia set the pace
for much of the South on the lottery issue, and Miller set the pace for Georgia.

To be sure, Miller paid a political price by deciding to pursue enactment
of the enabling legislation for the lottery in advance of the referendum. In
identifying who would benefit from lottery revenues, chiefly the parents of
preschool and college-age children, Miller also identified who would not ben-
efit, including senior citizens, law enforcement officials, and other groups that
might otherwise have seen a direct stake for themselves in passing his version
of the lottery. But parents are no small constituency, and, in promising tan-
gible and substantial new benefits for their children, Miller energized them
not only for the fight to create a lottery but also against any future effort that

might be made to change or repeal it.

THE AFTER-POLITICS OF THE GEORGIA LOTTERY

Lotteries seldom generate an extended after-politics. No state that has en-
acted a lottery in the modern era has seriously considered repealing it. Al-
though Georgia did not depart dramatically from this pattern, the lottery
referendum’s narrow victory set the stage for a brief period of continuing
debate about the legitimacy of the lottery. Over the longer term, the lottery’s
tremendous success in raising funds for education secured not only its perma-

nence but also its immunity to politically effective criticism.

Securing the Lottery, 1993-1994

Postenactment controversies concerning the Georgia lottery began even be-
fore ticket sales started on July 1, 1993. In the spring of 1993, some actually
thought that the lottery might be an impediment to Miller’s 1994 reelection.
Tom Perdue, a leading Republican campaign consultant, began counseling
would-be gubernatorial challengers to claim that the lottery violated Miller’s
pledge of no new taxes or user fees. Ambitious Georgia Republicans such as
state representative Matt Towery agreed that the lottery could be used against
Miller in the election. Towery alleged that suspicious ties existed between
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administrators of the Texas lottery and GTECH, one of the companies con-
tracted by the Georgia lottery. Senate minority leader Arthur “Skin” Edge was
among several legislators who questioned why GTECH had been awarded
the largest contract instead of Automatic Wagering International, which was
the low bidder and had operated the Florida lottery efficiently.?®

In the fall of 1993, however, revenue from the sale of lottery tickets began
pouring in to the state treasury in unexpectedly large amounts. As Bill Shipp
wrote, “Governor Zell Miller’s ‘education lottery’ has succeeded beyond the
Governor’s most optimistic predictions. Millions of new dollars from the lot-
tery will go into thousands of [college] scholarships for worthy students.” By
the end of its first year, Georgia had received s330 million from the lottery,
with nearly all of the revenues going to education. Credit for the creation of
the Georgia lottery was showered on Miller, while credit for the unexpect-
edly strong sales of Georgia lottery tickets went to Rebecca Paul, who was
chosen to run the Georgia Lottery Corporation by the Miller-appointed lot-
tery board on the strength of her record as the overseer of the state lotteries
in Illinois and, more recently, Florida. The early revenue surge, the immediate
provision of college scholarships and capital improvements to schools, the
planning for the new prekindergarten program, and the lack of any specific
evidence concerning unethical state contracts with lottery corporations made
the lottery a positive element in Miller’s 1994 reelection bid. Johnny Isakson,
Miller’s defeated Republican rival in 1990, said, “All three of the chosen pro-
grams qualify as ‘good ideas.””?’

Nonetheless, the beginning of the 1994 session of the General Assembly
witnessed a new round of controversy. At least twenty-eight bills and resolu-
tions were introduced to change substantially the way the lottery was con-
ducted. Proposals for change ranged from disallowing ticket sales on Sunday
to making lottery administrators predict ticket sales five years in advance to
help the legislature allocate money for programs. One antilottery politician,
after reading a hastily prepared legislative report, claimed that lottery proceeds
were being distributed disproportionately to schools in Democratic leaders’
districts. (The report proved false.)

As lottery revenues continued to accumulate, however, controversies and
proposals for dramatic changes died down. Perhaps the best evidence that

the existence of the lottery was no longer a matter of serious dispute was the
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behavior of Miller’s Republican opponent in the 1994 gubernatorial election,
Guy Millner. Millner, who had voted against the lottery amendment in the
1992 referendum, initially argued that the lottery should be brought back be-
fore the voters every four years and that, in the meantime, lottery revenues
should go to the state’s general fund. After polls showed that these positions
were overwhelmingly unpopular, he ran commercials promising to “leave the
lottery alone.” Governor Miller consistently and effectively campaigned as the
man who had created the lottery and, despite a national Republican tide, was

reelected.?®

Entrenching the Lottery, 1995-2006

Measured in strictly political terms, the Georgia lottery has continued to rise
from strength to strength. Surveys taken in 1998 and 2000 found that 75 to 78
percent of the state’s voters would support the lottery if it reappeared on the
ballot. Active opposition among religious leaders and groups vanished. Some
of the clergy members who had fought against the lottery referendum in 1992,
such as Rev. Timothy McDonald, the president of Concerned Black Clergy,
acknowledged that the lottery “used to be a real hot topic for us. But once our
students started to get a college education that they never would have been
able to do otherwise, we do not talk about the lottery as much.” The Georgia
Council on Moral and Civic Concerns, a conservative Christian organiza-
tion, refocused its antilottery efforts on the weaknesses of the state’s modest
program to help the victims of lottery-induced problem gambling.?’

In the electoral arena, the 1998 gubernatorial contest matched major-party
candidates who originally had opposed the lottery but now outdid each other
in professing their support. Millner, once again the Republican nominee, was
bested in this regard when his Democratic opponent, state representative Roy
Barnes, secured unanimous legislative approval for an amendment to enshrine
the state’s commitment to the lottery-funded HOPE scholarships and pre-
kindergarten program in the state constitution. Persuaded by Barnes’s zeal to
“get into the constitution the highest covenant the state of Georgia and the
General Assembly have with the people,” the voters approved the amendment
and elected its sponsor as governor. Four years later, Barnes was unseated by
Republican Sonny Perdue, another erstwhile opponent of the lottery who now
pledged his fealty to it.*
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Georgians were confirmed in their devotion to the lottery by the accolades
it received from political leaders around the country. President Bill Clinton,
in his 1997 State of the Union address, praised Georgia’s HOPE scholarships
as a “pioneering program” and borrowed the name for his own proposed fed-
eral tuition-assistance program. (Ironically, the existence of Georgia’s program
meant that students in Georgia would be ineligible for Clinton’s version of
HOPE.) HOPE-style merit scholarship programs for college students were
adopted by several states during the late 1990s and early 2000s, although only
South Carolina and Tennessee followed Georgia in creating a lottery to fund
the new scholarships. “If in one hundred years someone tried to do a case
study on state lotteries in the second half of the twentieth century,” boasted
Rebecca Paul, “Georgia would be the case study of how to do it right.”*!

Much of the popularity of the Georgia lottery owes to the rapid expansion
of both its benefits and its ranks of beneficiaries. Uncertain about how much
revenue the lottery would generate for the state treasury, Governor Miller
and the General Assembly initially limited the coverage of the new education
programs. The first round of HOPE scholarships financed two years of tuition
at any state college or university for students who earned a 3.0 grade-point
average in high school and whose family income was $66,000 or less. (College
students at private institutions in Georgia received a smaller benefit, s500 per
year.) Federal Pell Grant recipients had their HOPE scholarships reduced.
Similarly, only children from low-income families were eligible for the new
prekindergarten program for four-year-olds.

But when annual lottery revenues reached ssoo million in 1995, double the
amount Miller had estimated during his 1990 election campaign, he and his
successors as governor persuaded a compliant legislature to open the flood-
gates. The family income ceiling for HOPE recipients was raised to s100,000
per year, then lifted altogether. The requirement for a 3.0 high school GPA
was diluted to the point that around one-third of HOPE scholars did not
have to meet it. Students who maintained a 3.0 average in college were al-
lowed to keep their scholarship until they graduated, however long that took.
Not just tuition, but also the cost of books and fees was added to the medley
of lottery-funded benefits. The scholarship for students attending private col-
leges was raised to $3,000 per year. Other new scholarship programs, includ-

ing one to help public school teachers seek graduate degrees and another to
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fully subsidize students in special programs at Mercer University and Georgia
Military Institute, two politically well-connected private institutions, were
placed under HOPE's full-tuition umbrella.’? Eventually, Pell recipients were
allowed to receive full HOPE scholarships on top of their federal grants.

The revenues the state treasury received from the lottery increased every
year, a record of growth unmatched by any other state lottery and attributable,
Paul argued, to the support of “citizens who feel so closely connected with
how the profits are spent.” During the lottery’s first seven years, it gener-
ated enough surplus funds that the state could spend vast sums on public
school construction and technology assistance. Although the rising cost of
the HOPE scholarships and the prekindergarten program brought spending
on public school assistance to a halt in 2001, full college tuition continued to
be offered to every student, regardless of age, income, or scholastic aptitude,
at the state’s thirty-three technical schools.

'The popularity of the HOPE scholarships immunized them from political
attack. As eligibility for the scholarships spread to encompass many thousands
of families, and as the size of the benefit increased each year, HOPE became a
classic distributive program, as politically untouchable in Georgia as Medicare
and Social Security are at the federal level. Nonetheless, scholars and journal-
ists published serious criticisms of the program. Among the problems they

identified were these:

1. Although lottery gambling has been heaviest among African Ameri-
cans and the poor, the beneficiaries of HOPE college scholarships have
been disproportionately white and middle class. Thus, concluded a study
by the Carl Vinson Institute of Government at the University of Georgia,
the lottery is “regressive as a source of state revenue” and the “distribution
of the benefits of lottery-funded programs tends to exacerbate the inequi-
ties.” Although Peter Brown of Mercer University exaggerated when he
claimed that the lottery “soaked the poor to benefit the children of the
rich,” he did not overstate the case by much. University of Georgia pro-
fessors Chris Cornwell and David Mustard found that only 4 percent of
HOPE recipients needed the scholarships in order to afford college.**

2. Grade inflation and loose definitions of a B average in many of the

state’s high schools have made HOPE scholarships easy to get but difficult
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to keep. State education commissioners reported that in 1997-1998 only 36
percent of HOPE recipients in college earned the 3.0 average required to
renew their scholarships past the freshman year, and only one-fourth kept
them until graduation. An effort to tie eligibility for the scholarships to
end-of-year statewide exams in high school was shot down in the General
Assembly, as was Governor Perdue’s suggestion in 2003 that a minimum
score of 1,000 on the SAT be required. (He later reduced this to goo, but
that was rejected as well.) Frustrated by the unwillingness of high schools
and legislators to impose realistic standards of achievement on high school
students, state school superintendent Linda Schrenko lamented that “no-
body ever wants to talk about the problems of HOPE because they are
afraid of being labeled anti-HHOPE.” Referring to the vast number of woe-
fully unprepared students who enrolled in college with HOPE scholar-
ships, she added, “The notion that we are somehow serving those children

is crazy.”®

3. Georgia’s leadership in creating new merit-based college scholar-
ships was accompanied by the state’s repeal in 1999 of nearly all of its
need-based assistance to college students. A study by Thomas Mortenson,
the editor and publisher of Postsecondary Education Opportunity, ranked
Georgia last among the states in likelihood that an economically disad-
vantaged student would be able to attend college.* The merit basis of the
HOPE scholarship program has not prevented Georgia from consistently

trailing all forty-nine other states in average SAT score.

Defenders of Georgia’s new lottery-funded education programs responded
to these criticisms by pointing out that Georgians of all kinds were benefiting
from scholarships to postsecondary technical schools and that poorer families
were the heaviest users of the new prekindergarten facilities. They praised
HOPE for enticing many of the state’s middle-class students to stay in Geor-
gia for college, pointing out that since HOPE was created, the proportion
of the state’s students with 1500-plus SAT scores who enrolled in a Georgia
institution of higher education had risen from 23 to 76 percent.”’

Most of the state’s elected officials, however, paid little attention to criti-
cisms of the wildly popular program. (Had they paid them greater attention,
they likely would have ceased to be elected officials.) In 2003,a HOPE Schol-
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arship Study Commission was appointed after the state’s Office of Planning
and Budget estimated that within four years, the projected cost of lottery-
funded programs would begin to exceed projected lottery revenues by sev-
eral hundred million dollars per year. The commission, which consisted of
legislators, education officials, students, and lottery representatives, refused
to consider reimposing income ceilings on eligibility for the scholarships,
recognizing that HOPE had become a politically invulnerable middle-class
entitlement program. Deferring to strong opposition from the legislative
black caucus and other minority groups, the commission also ruled out Gov-
ernor Perdue’s suggestion for a minimum SAT score, even though recent data
showed that 81 percent of HOPE recipients who scored below goo lost their
scholarships after their freshman year in college. Instead, in November 2003
the commission recommended that, in the future, HOPE cover only tuition,
not books and fees (an estimated savings of $827 million over five years);
toughen up the requirement for a 3.0 GPA in high school (saving an esti-
mated s105 million over two years); and take several smaller belt-tightening
measures.*®

Perdue quickly endorsed the commission’s recommendations. At the be-
ginning of the 2004 legislative session, commission co-chairs Bill Hamrick,
a Republican and the chair of the Senate Higher Education Committee, and
Louise McBee, a Democrat and the chair of the House Higher Education
Committee, introduced legislation to enact the recommendations into law.
Knowing that any attempt to reduce HOPE’s benefits would be politically
difficult, Hamrick and McBee operated as a bipartisan team to provide po-
litical cover for their legislative colleagues in a year when all 236 representa-
tives and senators faced reelection. But Democratic lieutenant governor Mark
Taylor, positioning himself to run for governor against Perdue in 2006, toured
the state’s college campuses attacking the proposal to eliminate book and fees
subsidies as a burdensome tax increase for students. He accused Perdue of
“beginning the gutting of the HOPE scholarships program.”™

By the end of February 2004, Hamrick was conceding that his and McBee’s
bill “was dead” as long as it included the provision to eliminate books and
fees, and that substantially modifying the provision was the price for securing
legislative authorization to standardize the way B averages were measured in
state high schools. With support from the governor, the General Assembly
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passed a bill in April to standardize the B average and to eliminate the book
and fees allowances only if lottery revenues declined for two and three con-
secutive years, respectively. To discourage colleges and universities from con-
tinuing to raise student fees, the bill also froze at their January 1, 2004, levels
the amount of fees that HOPE would cover.?

Fearing that Taylor had positioned himself to run for governor in 2006
as the defender of the HOPE scholarship program against an incumbent
who wanted to trim it, Perdue seized the political initiative in June 2005 by
proposing a “HOPE Chest” constitutional amendment requiring that all lot-
tery revenues be spent on HOPE scholarships and prekindergarten programs.
Taylor upped the ante with a proposed constitutional amendment to protect
HOPE from cuts unless two-thirds of the legislature and a majority of voters
approved them. With Republicans in control of both legislative chambers,
Taylor’s proposal was buried in committee. Nonetheless, the Senate fell three
votes short of the two-thirds majority needed to approve Perdue’s amendment

and the House came up eighteen votes short.*! Perdue was easily reelected.

Video Poker

As was the case in Mississippi, the highly visible controversy over whether
to enact a lottery in Georgia diverted public and media attention from some
quiet legislative actions that were designed to open the door to another, less
popular form of gambling. In 1991, while the General Assembly debated and
approved Gov. Zell Miller’s request for a lottery amendment to the state con-
stitution, legislators also enacted the first in a series of video gambling bills.
The 1991 law, like most of those that followed, was written at the behest of
Les Schneider, the lobbyist for the powerful Georgia Amusement and Mu-
sic Operators Association, and was sponsored by Democratic representative
Sonny Watson. The law amended the state’s broad antigambling statute so
that “prohibitions against gambling shall not apply to certain games or de-
vices"—specifically, games that require “some skill” and devices that pay off in
noncash prizes valued at five dollars or less. Watson explained to legislative
colleagues that his purpose was innocent: to protect family-oriented busi-
nesses that allowed children and their parents to play arcade games in hopes
of winning stuffed animals and similar prizes. The Six Flags Over Georgia
amusement park and the Chuck E. Cheese pizza restaurants were Watson’s
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leading examples. The largest beneficiaries of the new law, however, were the
bars, truck stops, convenience stores, and gambling arcades that now could
operate video poker and similar gambling machines legally.*

Other Schneider-inspired bills followed, usually sponsored in the early
1990s by Watson and in the late 1990s by Democratic representative Alan
Powell. Watson and Powell’s persuasiveness among their colleagues was rein-
forced by campaign contributions from the amusement operators association
and various gambling-related donors. A 1992 law exempted video gambling
revenues from taxation and removed from public inspection the names of
those possessing state licenses to operate the machines. In 1998, the law was
changed so that gamblers could let their winnings ride for as long as they
played instead of having to stop and collect a prize every time they won. The
term noncash prizes was stretched to the point that it lacked all meaning.
Some operators paid off in Wal-Mart or Home Depot gift certificates that
could be converted into cash at the stores; others handed out “pet rocks” that
they then bought back for cash.®

Many operators simply ignored the law and paid oft directly in cash. Leg-
islators made violating the law in this overt way easier. For years the state
had prohibited local governments from regulating doctors, funeral directors,
and seventeen other businesses and professions that were already regulated
by a state agency. In 1999, the same year that the final report of the federal
government’s National Gambling Impact Study Commission described video
poker as the “crack cocaine” of gambling, the General Assembly added video
gambling operators to the list of professions exempt from local regulation,
even though no state agency regulated the operators. Law enforcement offi-
cials said that it was almost impossible to prevent operators from running ca-
sino-style gambling parlors. The only thing that distinguished video gambling
devices from slot machines was that the player pushed a “skill stop” button to
make the spinning images come to rest. Operators argued that this skill-free
exercise of “some skill” is what made their machines legal.

'The flow of video gambling machines into Georgia became a flood when
South Carolina’s state supreme court declared video poker unconstitutional
in October 1999. Expelled from the state by July 1, 2000, tens of thousands of
the machines were moved by their owners to Georgia, at first to cross-border
cities like Hartwell and Augusta and then throughout the state. Noticing
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that a street in his neighborhood had become a video gambling strip, a young
Hartwell businessman named Arch Adams launched a richly detailed website
eponymously named stopvideopoker.org. Adams outed Representative Powell
as being the husband of a video gambling company owner, and statewide
media organizations publicized the revelation. In fall 2000, Adams also per-
suaded a local television news station to send an undercover investigative re-
porter to a video gambling arcade and videotape operators illegally paying off
gamblers in cash. The reporter showed the tape to Roy Barnes and asked the
governor, a longtime recipient of campaign contributions from video gam-
bling companies, what he intended to do.*

Barnes ordered state law enforcement officials to crack down on illegal
video gambling, hoping that tough talk and a brief flurry of raids would lay
the matter to rest. Responding to a bill introduced by Republican senator
Mike Beatty at the start of the 2001 legislative session which would make
possessing a video gambling machine illegal, Barnes endorsed a different bill
that would increase the penalties imposed on owners who were convicted
of paying off gamblers in cash. Schneider and the amusement operators as-
sociation favored this bill, knowing that police and prosecutors lacked the
resources to do the undercover investigations necessary to enforce it. So did
two other prominent Democratic leaders who, Adams revealed on his web-
site, had been the beneficiaries of video gambling donations, Lt. Gov. Mark
Taylor and House Speaker Tom Murphy. When the Republican-controlled
Senate overwhelmingly passed Beatty’s ban on gambling machines, Murphy
kept the bill off the House floor until 11:30 p.M. on March 22, thirty minutes
before the General Assembly was scheduled to adjourn for the year. At 11:30
sharp Murphy recognized a leading video gambling supporter, Democratic
representative David Lucas, who filibustered the bill until midnight.*

Murphy’s late-night maneuver triggered a media firestorm, with Barnes on
the receiving end for not doing anything to prevent it. Adams’s website, which
had become a regular stop for Georgia reporters, pointed out that as governor
Barnes had signed three of the bills that eased the way for video gambling to
spread throughout the state. Republican House and Senate leaders demanded
that Barnes include anti—video gambling legislation in his call for a special
summer 2001 General Assembly session that originally was meant to focus

exclusively on legislative redistricting. Christian clergy members around the
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state urged their parishioners to flood the governor with phone calls and faxes
demanding that he accede to this request.*

Looking for a way to cut his political losses, Barnes not only joined the an-
tigambling parade, he raced to the front of it. “Video gambling is like a cancer
that is quickly spreading throughout Georgia,” the governor declared in Au-
gust, and it “will no longer be allowed in this state.” In an effort to criminalize
video gambling machines while protecting Chuck E. Cheese—style children’s
games, Barnes followed South Carolina’s approach, which barred any ma-
chine that uses cards, craps, keno, or slot-style lineup devices. (In a sense, both
the problem of rampant video gambling and its solution had diffused from
South Carolina to Georgia.) The governor began campaigning against video
gambling around the state, often surrounding himself with supportive district
attorneys and deputy sheriffs."

When Lieutenant Governor Taylor joined Barnes in cutting his political
losses by supporting a ban on video gambling machines, the Senate unani-
mously passed the bill on August 28, 2001. Before the vote took place, Repub-
lican senators lined up at the microphone to pay tribute to Senator Beatty,
who had introduced and championed the ban while the governor and lieuten-
ant governor still opposed it. Yielding to the inevitable, Speaker Murphy also
abandoned his opposition to the bill and the House passed it by 158 to 12 on
September 6. (Murphy continued to grumble that the state would have to re-
imburse the owners for the cost of their machines, overlooking the obvious fact
that they could sell or move them to another state.) In May 2002 the state su-
preme court unanimously overturned a superior court judge in Fulton County
who had ruled in January that the new video gambling statute was unconstitu-

tionally vague.* Barnes ordered the machines out of the state by June 30, 2002.

CONCLUSION

Twenty years ago, it would have been as hard to imagine Georgia adopting a
lottery as to imagine Mississippi legalizing casinos. Today the political sanc-
tity of the Georgia lottery could not be greater. As one indicator of what a
sacred cow the lottery has become, each of Georgia’s last three governors has
proposed his own constitutional amendment to buttress it and the education

programs its proceeds fund.
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One consequence of the lottery’s success has been to undermine any other
forms of gambling that might divert revenues. In 2002, video gambling was
sent packing. In 2003, Fulton County Commissioner Robb Pitts’s plea for a
constitutional amendment to allow casino gambling in Atlanta failed even
to get a hearing in the legislature. “Legislators fear a casino industry would
be in direct competition with the lottery,” noted one journalist, “potentially
endangering the money available for scholarships.”

Georgia was not the first southern state to adopt a lottery: Virginia was,
followed by Florida. As a candidate for governor in 1990, Zell Miller learned
from neighboring Florida’s experience that a lottery would raise money for
the state treasury in a politically painless way. But he also learned that unless
this money was set aside for new programs, it would merely take the place of
money from the general fund that was already being spent on existing ones.
From political consultant James Carville’s recent success on behalf of candi-
date Wallace Wilkinson in the 1987 Kentucky gubernatorial election, Miller
became aware that championing a lottery could be a winning issue at the
polls. Applying all of these lessons, Miller invented the lottery-funded HOPE
scholarship program and rode it to victory at the polls.

As the next few chapters show, would-be policy entrepreneurs elsewhere
in the South, especially Democrats seeking a politically painless way to fund
increased state spending on education in an era of rising Republican conser-
vatism, learned and tried to apply the same lessons in their states as Miller
had in Georgia. In every case, policy entrepreneurship coincided with political
entrepreneurship. Ambitious Democratic politicians strove to further their
own careers by translating proposals for lottery-funded college scholarships
into electoral success.

68 How the South Joined the Gambling Nation



THREE

SOUTH CAROLINA

“We Just Luuuvv South Carolinians Playing Our Lottery”

As in Mississippi and Georgia, South Carolina’s political agenda was, for
the most part, devoid of gambling-related issues until the 1980s. Since then,
however, gambling has emerged—sometimes quietly, sometimes raucously—
as an important subject of political controversy with repercussions for every-
thing from the policies of the state government to its personnel. For a time in
the 1990s, South Carolina gained national notoriety as the video poker capital
of the world. Yet by the end of the decade, video poker was illegal in the state.

Even as one form of gambling was dying, however, another was being
born. In 1998, Jim Hodges ran for governor on an “education lottery” platform
modeled on fellow Democrat Zell Miller’s 1990 gubernatorial campaign in
Georgia. Like Miller, Hodges rode the issue of improving education without
raising taxes to victory in an increasingly Republican state. In 2000 Hodges
secured the voters’ approval for a constitutional amendment that authorized
the state’s General Assembly to create a lottery. At his urging, legislators did
so in 2001, and the first ticket was sold in January 2002.

'The provision of South Carolina’s constitution which, until the 2000 ref-
erendum, stood in the way of a lottery had been part of the document since
1868: “No lottery shall ever be allowed or be advertised by newspapers, or
otherwise, or its tickets be sold in this state.”* Over the years, the General As-
sembly banned nearly every other form of gambling by statute. An exception
for bingo “when conducted by charitable, religious, or fraternal organizations
exempt from federal income taxation” was made in 1974 in the form of a con-
stitutional amendment. In 1993 the Catawba Indian Nation, South Carolina’s

only federally recognized tribe, secured the right to operate bingo halls on two
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sites as part of the settlement of its lawsuit against the state asserting tribal

claims to large swatches of land.?

SOUTH CAROLINA ADOPTS A LOTTERY

'The state constitution’s prohibition against lotteries was first challenged in
1991, when a newly elected Democratic state representative, John Scott, intro-
duced an amendment to overturn it. Scott envisioned a lottery whose proceeds
would be spent primarily to improve the state’s public school system.

Because Scott’s lottery proposal required a constitutional amendment, it
faced two significant hurdles that simple legislation did not. First, it had to be
passed by a two-thirds majority in both houses of the General Assembly. Sec-
ond, it had to be approved by a majority of those voting on the amendment in
a general election. Scott’s bill failed to gain any momentum in the legislature.
Even if it had, the governor at the time, Republican Carroll Campbell, had
stated publicly that he would fight against any proposed lottery.

It is no coincidence that 1991 was the year that South Carolina, which
shares borders only with Georgia and North Carolina, first examined its long-
standing ban on lotteries. Zell Miller had been elected governor of Georgia on
a lottery platform the year before. Scott recalls that his lottery bill “was inspired
by the one in Georgia.” By 1991 Miller was working with the Georgia legis-
lature to determine how a lottery would operate and how its proceeds would
be spent. He also was cultivating public support with an eye toward placing a
lottery referendum on the ballot in 1992. Miller was successful in both efforts.

In July 1993 lottery tickets went on sale in convenience stores and other
locations all over Georgia. Many of these tickets were purchased by South
Carolinians driving south across the state line. In 1994 students in Georgia
started enrolling in college with lottery-funded HOPE scholarships, which
provided free tuition for qualifying students. Lottery-playing South Carolin-
ians were funding a significant portion of these scholarships.

In 1994 Nick Theodore, the Democratic candidate for governor, proposed
a South Carolina lottery modeled on Georgia’s. Although Theodore did not
make the lottery the centerpiece of his campaign—indeed, he only raised the
issue a few weeks before the election—he came surprisingly close to beating

Republican nominee David Beasley, losing by just two percentage points.*
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After Beasley became governor in 1995, the lottery assumed a minor place
on the state’s political agenda. Two trends were at work that helped prevent
proposals for lottery gambling from being considered seriously. First, by the
mid-1990s South Carolina had become by some measures the most Repub-
lican state in the South.’ In South Carolina and elsewhere, lotteries usually
have been less attractive to Republican politicians, whose Christian conserva-
tive constituents tend to oppose gambling on moral grounds, than to Demo-
crats. During the 1990s, South Carolina Republicans won a majority of state-
wide elections and a majority of congressional seats. By 1996, they controlled
the state’s House of Representatives, and in 2001 they took control of the state
Senate. Most important, once he became governor, Beasley made clear that
like Governor Campbell, his Republican predecessor, he strongly opposed a
lottery.

'The second trend at work in South Carolina which helped to keep the lot-
tery off the policy agenda during the mid-1990s was the proliferation of video
poker as a large and, for a time, powerful industry in the state. To the extent
that gambling issues were discussed in South Carolina in this period, video

poker eclipsed the lottery.

Video Poker

In the 1980s and early 199os video gambling machines that allowed customers
to play for prizes and, in practice, for money began to spread rapidly through-
out South Carolina.® The General Assembly, without understanding what it
was doing, had sanctioned these machines. In 1986 Jack Lindsay, the chair of
the Senate Finance Committee, quietly introduced an amendment to a thou-
sand-page budget bill that deleted the words “or property” from a law banning
gambling machines that distributed “money or property to a player.” Lindsay
buried the provision among the hundreds of technical amendments that are
customarily made to the annual budget bill, and neither Governor Beasley nor
Lindsay’s fellow legislators noticed it.” As Lindsay intended, however, video
poker operators interpreted the change to mean that they could distribute
slips of paper (“property”) to gamblers entitling them to free plays, and that
these free plays could be redeemed by the machine operators for cash. In this
favorable legal climate, the number of video poker machines in South Caro-
lina started to increase.®
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Video poker’s legality was tested when a group of Lancaster County citi-
zens filed suit against video gambling operators, claiming that the payouts
system was illegal. They lost their suit: the state supreme court ruled in 1991
that the video machine payout slips were a form of property and thus a legal
prize under the Lindsay amendment. Having secured the court’s endorse-
ment, the video poker industry in South Carolina continued to grow.

In 1993 the General Assembly passed the Video Game Machines Act
(VGMA), which was intended to rein in the burgeoning industry. According
to the act, no establishment could operate more than five machines, each of
which would be taxed by the state at an annual rate of two thousand dollars.
Winnings were capped at s125 per day per gambler. The video poker industry
thwarted the first of these restrictions by creating gambling malls in which
as many as twenty licensed “establishments” with five machines each were
housed under one roof. As for the s125 daily cap on winnings, it was unen-
forceable from the start. If a gambler won $500 playing video poker, for ex-
ample, the machine would print four s125 paper slips that could be cashed on
different days. More commonly, gambling operators simply ignored the law,
advertising giant jackpots and cashing winning tickets regardless of amount.
They did so knowing that the state lacked the resources to enforce the law
and that occasional busts like those that generated $429,000 in fines in one
nine-month period were simply a cost of doing business.” The most impor-
tant consequence of VGMA was to open the floodgates to even more video
gambling machines.

In response to pressures from constituents upset by the proliferation of
gambling malls in their towns and counties, a new round of opposition to the
video poker industry developed among legislators in 1994. They passed a bill
that scheduled local-option referenda on video poker throughout the state.
Voters would decide whether video poker would be legal in their counties.

The referenda backfired on video gambling’s opponents. Only twelve of
forty-six counties voted to remove the machines. On a statewide basis 58
percent of South Carolinians voted to keep video poker legal in their home
counties. Then, in 1996, the state supreme court ruled by four to one that the
legislature had violated South Carolina’s constitution when it let each county
decide the fate of video poker. The majority’s rationale was that the state con-

stitution requires a uniform statewide criminal code, with no variation from
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one county to another. Once again, video poker was legal throughout South
Carolina. Its spread continued unabated.

By the late 1990s, video poker had become a significant lobbying force
in the legislature and, in terms of machines and dollars, a major industry in
South Carolina. Between 1989 and 1999 the number of video poker machines
in the state grew from 7,000 to nearly 37,000. The amount bet by gamblers on
video poker rose an average 20 percent per year, climbing above $3 billion in
1999, with annual industry profits approaching $835 million."® Although video
poker generated only about $65 million per year for the state treasury in taxes
and licensing fees, it appeared to be popular as well."! Confirming the results
of the 1994 county referenda, a 1996 poll showed that 6o percent of South
Carolinians wanted video poker to remain legal.

As for the lottery bills introduced by Democrats in the General Assembly
during this period, the persistence of the ongoing controversy about video
poker meant that they were never politically viable. In the House, Scott’s
bills always fell at least ten to twenty votes short of the two-thirds majority
required for a constitutional amendment. The Senate seldom even voted on
the lottery. “Without a governor who'’s supportive of gambling, it’s going to be
hard to implement any more gambling in this state,” said Rep. Billy Boan.'?

Another problem plaguing lottery bills was the lack of unanimity among
Democratic legislators. In a 1996 roll call, for example, five Democratic state
representatives abstained on Scott’s bill and thirteen voted against it. The
Democratic opponents included House minority leader Jim Hodges. Hodges
represented Lancaster County, which had brought the 1991 lawsuit against the
video poker industry. Lancaster was also one of the twelve counties that voted
to ban video poker. Meanwhile, many South Carolinians continued playing
the Georgia lottery.

Gambling and Politics, The 1998 Election

After a decade of sporadic consideration, the campaign to enact a lottery
began in earnest with the 1998 gubernatorial election. By fall 1997 most of
South Carolina’s leading Democratic politicians had decided that four years of
economic prosperity in the state had made Governor Beasley unbeatable for
reelection. Only Hodges, long an outspoken opponent of gambling, stepped
forward to seek the Democratic nomination.
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Relatively unknown among South Carolina voters, Hodges was a would-
be policy entrepreneur looking for a politically popular policy that a Demo-
crat could ride to victory. Convinced that his best chance for success was to
run a campaign focused on remedying the state’s serious educational problems
without raising taxes, Hodges was persuaded by his chief political consultant,
Kevin Geddings, to spend a week in Georgia studying that state’s lottery as a
possible funding mechanism for new education programs. Conversations with
the president of the University of Georgia and with South Carolinians who
had moved to Georgia to take advantage of the new lottery-funded HOPE
scholarships persuaded Hodges to center his campaign on an “education lot-
tery,” which would fund new scholarships for South Carolina’s college students
as well as new programs for elementary and secondary schools.”® A Decem-
ber 1997 poll that showed 68 percent of the public supporting such a lottery
seemed to confirm the political wisdom of Hodges’s sudden conversion.™

Hodges was not the only gubernatorial candidate who was unconvinced
of Beasley’s political invincibility—so was Beasley. The governor had alien-
ated a substantial number of social conservatives within the Republican Party
by running as a supporter of the Confederate flag in 1994, only to argue two
years later that the flag should no longer fly over the state capitol.” Looking
for a way to win back these core Republican voters, as well as to head off a
potential primary challenge from Charlie Condon, the state attorney general
and a prominent flag supporter, Beasley turned his January 1998 State of the
State address into a plea to the legislature to excise the “cancer” of video poker
by making it illegal in South Carolina.

Beasley’s speech accomplished its immediate goal of heading off a primary
challenge. But it also stirred the video poker industry to pour money into a
campaign to defeat him in the general election. The roughly s3 billion-per-
year industry donated around s1 million to the Hodges campaign and spent
another s2 million to defeat Beasley in the form of independent expenditures
and contributions to the state Democratic Party.’® Around half of the $6 mil-
lion spent to elect Hodges—an enormous sum for a challenger in a South
Carolina gubernatorial election—came from video poker.

Beasley tried to portray Hodges as a pawn of the video poker industry.
“You might have been for sale, but you didn’t come cheap,” he told Hodges in
a televised debate.”” But Hodges handled the issue adroitly. Noting that most
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of video poker’s growth in South Carolina had occurred while Beasley was
governor, Hodges pledged to seek legislation that would tax and regulate the
lightly taxed and weakly regulated industry. Hodges further proposed that the
public decide in a statewide referendum whether to ban video poker entirely.
Meanwhile, Democrats in the state senate tied in legislative knots Beasley’s
proposal to ban video poker. Video poker operators rallied gamblers by pro-
gramming their machines to flash “Beat Beasley.”"®

Hodges’s promise to crack down on video poker sounded more severe than
it was. In truth, the industry already realized that some amount of regulation
would establish its legitimacy in the state and that a reasonable but nonethe-
less substantial tax would make state budget makers dependent on the income
derived from a flourishing video poker industry. After winning most of the
county referenda in 1994 and persuading the state supreme court to declare
the others unconstitutional, the industry had little fear of a statewide referen-
dum or an adverse court decision.

Hodges also framed his lottery-based campaign in a politically skillful
way. One set of campaign ads focused on the state’s near-bottom rankings on
a variety of educational measures, then offered Hodges’s “education lottery” as
the solution. Another featured Bubba, a good-ole-boy convenience store clerk
wearing a red Georgia Bulldogs tee shirt. In the course of thanking the people
of South Carolina for sending young Georgians to college by buying s1oo
million worth of Georgia lottery tickets, Bubba bragged on what the lottery
had done for his state’s students and teased South Carolinians for not having
a lottery themselves. “Just reelect Beasley and keep buyin’ our lottery tickets,
won'tcha?” Bubba urged. “Here in Georgia, we just luuuvv David Beasley.”"’
When Beasley, in unspoken acknowledgement of the popularity of Hodges’s
lottery campaign, promised to “drop my opposition to the public vote on a
lottery,” Hodges reminded the voters that Beasley had also flip-flopped on the
Confederate flag issue.

Hodges won the election by 53 to 45 percent, the first Democrat to be
elected governor of South Carolina in twelve years. Hodges and Alabama
Democrat Don Siegelman, who centered his own gubernatorial campaign on
a proposal for a Georgia-style lottery, gained national notoriety as the only
two candidates in the country to defeat incumbent Republican governors in
1998. Exit polls showed that three-fifths of South Carolina’s voters supported
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Hodges’s lottery proposal. More ominously for the video poker industry, more
than 60 percent also told exit pollsters that they now opposed video poker.

The Lottery Amendment and the End of Video Poker, 1999-2000

The first challenge that Hodges and other lottery advocates faced when he
was inaugurated as governor in January 1999 was to persuade the General
Assembly to approve a constitutional amendment repealing the state con-
stitution’s ban on lotteries. If Hodges could obtain two-thirds approval from
the House and the Senate for his proposed amendment, then according to
the state constitution it would go before the voters in November 2000, the
next regularly scheduled general election. Lt. Gov. Bob Peeler and a number
of other Republican leaders in the legislature made clear shortly after Hodges
took office that they had gotten the voters’ message and would not stand in
the way of such a referendum. “Though all of us may not agree on the merits
of the lottery itself,” Peeler said, “we’re unanimous in our agreement that it’s
high time the people of South Carolina got to vote on this issue.”

By early April 1999, the Republican House and Democratic Senate had
voted to approve a lottery amendment for the November 2000 ballot. Al-
though Hodges had featured the Georgia model in his 1998 gubernatorial
campaign, especially by emphasizing lottery-funded college scholarships, the
text of the proposed amendment was sufficiently general that public school
teachers and other educational interests in the state could see possibilities for
additional funding for themselves. The amendment stated that after paying
“all operating expenses and prizes for the lotteries . . . the remaining lottery
revenues must be credited to a separate fund in the state treasury styled the
‘Education Lottery Account, and the . .. proceeds may be used only for edu-
cation purposes as the General Assembly provides by law.”

Hodges’s request for an additional referendum on a proposed statute to
ban video poker was more controversial. Legislators from both parties sup-
ported the referendum but disagreed on when it should be held. Fresh from
the 1998 election, in which video poker money had helped the Democrats de-
feat not just Beasley but also several Republican legislators, Republican lead-
ers did not want a repeat performance in 2000. They pressed to schedule the
video poker referendum in November 1999. Led by Rep. Terry Haskins and
Sen. Wes Hayes, they also urged that the legislation authorizing the referen-
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dum be drawn in such a way that video poker would become illegal on July 1,
2000, unless the voters decided to keep it legal. Thus if, as some constitutional
scholars predicted, the state supreme court were to strike the referendum from
the ballot as an unconstitutional delegation of the statute-writing power from
the legislature to the people, video poker would be forced out of the state.
South Carolina’s constitution confined referenda to the constitutional amend-
ment process, not to simple legislation.

On July 1, 1999, Republicans legislators prevailed on both the November
1999 date for the referendum and the July 1, 2000, demise of the video poker
industry, barring approval by a majority of voters in the referendum. They
had gained political leverage from the widely publicized release two weeks
earlier of the report of the National Gambling Impact Study Commission,
which reserved its harshest language for video poker (the “crack cocaine” of
gambling) and singled out South Carolina for especially severe criticism.” A
number of white and black churches across the state urged voters to pass the
video poker ban. The sixteen-denomination Christian Action Council even
reunited with the state’s 725,000-member South Carolina Baptist Convention
(the groups had fallen out over the flag controversy) to form an antigambling
umbrella group called Changing South Carolina.”® Tom Grey, a United Meth-
odist minister and the director of the National Coalition Against Legalized
Gambling, came to South Carolina to lead a week of training seminars for
opponents of video poker.?* The state’s 2,300-member Chamber of Commerce
pledged to contribute $1.6 million to the opposition campaign. The chamber
regarded video poker as a sordid activity that created a bad climate for attract-
ing industry to the state.”

When a late September poll showed that voters favored banning video
poker by a margin of 61 to 16 percent, Joytime Distributors and Amusement,
a Greenville-based video poker company, filed suit to have the law authoriz-
ing the referendum overturned on the grounds that it exceeded the General
Assembly’s constitutional authority.? On October 14, the state supreme court
overturned the section of the law that authorized the referendum, holding that
“it is clear that our constitution does not give the people the right of direct
legislation by referendum.”” But, much to the company’s (and the industry’s)
dismay, the court left intact the section of the law that declared video poker

illegal as of July 1, 2000.
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In some ways, the controversy over video poker in 1999 adversely affected
Hodges’s efforts to obtain a lottery. Although the governor declared that he
had voted against video poker by absentee ballot before the court struck down
the referendum, some voters associated the lottery with gambling rather than
with the governor’s preferred theme of education. The same poll that had
video poker losing by nearly four to one also showed that support for a lottery
had fallen to 49 percent. The grassroots network of church-based opponents
of video poker redirected its energies to defeating the lottery in the Novem-
ber 2000 referendum. Many of the political newcomers who had mobilized
to fight video poker in the referendum campaign, such as Changing South
Carolina chairwoman Kathy Bigham, had become battle-hardened activists.

In other, perhaps more important ways, however, the video poker contro-
versy worked to the advantage of Hodges and his lottery proposal. Although
the events of 1999 followed a circuitous path, the combination of legislative
and judicial actions that legally eliminated video poker also removed it from
the state’s political agenda.?® In addition, for as long as the video poker con-
troversy was raging, Hodges was able to place the lottery on the political back
burner and see what he could learn from Governor Siegelman’s campaign to
enact an Alabama lottery in 1999.

'The lessons Hodges learned from Alabama’s experience turned out to be
important to the eventual success of his campaign for a South Carolina lot-
tery. As shown in chapter 4, soon after taking office in January 1999, Siegel-
man had secured from the legislature not just a lottery amendment but also
enabling legislation defining how the lottery would operate if the state’s vot-
ers approved the amendment. The Alabama referendum was scheduled as a
special election in October 1999. In a surprising result, the voters defeated
the lottery amendment by 55 to 45 percent. “We spent a lot of time studying
Alabama,” says political consultant Kevin Geddings, whom Hodges recruited
to run his South Carolina lottery campaign in 2000.%

'The first lesson Hodges and Geddings learned from the failure of Siegel-
man’s effort in Alabama was that to pass enabling legislation in advance of
a referendum was certain to disappoint some groups that otherwise might
think they would benefit from the proceeds of a lottery. To the extent that the
legislation tied lottery revenues to college scholarships, for example, public
school teachers would lose interest. Although Hodges and Geddings did not
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want enabling legislation in place before the lottery amendment was voted
on, however, they felt that the governor must appear to want it, lest he be ac-
cused of asking the voters to approve a lottery on faith. Clearly, Hodges had
a political tightrope to walk during the 2000 legislative session.

The second lesson that Hodges and, especially, Geddings learned from the
Alabama defeat was not to frame the South Carolina lottery as the “Hodges
lottery” in the same way that Siegelman had personalized his lottery proposal
in Alabama. This strategy was especially important in a presidential election
year. South Carolina’s recent record of giving overwhelming support to Re-
publican presidential candidates meant that in order for a lottery to pass in
the November 2000 election, at least one-fifth of those voting Republican
for president would also need to vote for the lottery. “We didn’t make it the
Hodges lottery because we needed the votes of those [Bill] Clinton-hating
white males,” says Geddings.*

Lottery supporters applied this second lesson in two ways. First, Hodges
minimized his public involvement in the referendum campaign until a few
weeks before election day. He quietly raised money to fund the campaign
early in the year but allowed Geddings to become the lottery’s public face
as chair of the South Carolina Lottery for Education Coalition. Geddings,
not Hodges, campaigned across the state and handled requests for media
interviews.*! Second, lottery advocates concentrated much of their effort on
persuading supporters of Republican presidential nominee George W. Bush
to vote for the Democratic governor’s proposal. “Bubba” commercials were
revived in full force (especially on sports programs aimed at white men), this
time with Bubba speaking the tag line: “Just remember, here in Georgia, we
luuuvv South Carolinians playing our lottery.”?> A host of radio and print
ads reminded voters that the lottery in Bush’s home state of Texas was the
third largest in the country. One radio commercial even featured an actor im-
personating Bush’s father saying, “Now don’t forget, go with my boy George
Dubya on Nov. 7 and vote ‘Yes’ at the end of the ballot on Question 1, for a
Texas-style, South Carolina education lottery.”** George W. Bush refused to
comment on the lottery issue in South Carolina, saying it was a state matter
that did not concern him as a candidate for president.*

Implementing the first lesson of the Alabama defeat—namely, that the

governor should appear to seek enabling legislation in advance of the ref-
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erendum but not actually obtain it—was more difficult. Hodges’s approach
was to embrace with great fanfare a generous s150 million annual estimate of
the amount of revenue a lottery would bring to the state treasury and call on
the legislature to pass enabling legislation earmarking these funds for college
and technical school scholarships, technology upgrades in the public schools,
and a scholarship program for teachers. But his proposed legislation was si-
lent concerning how the lottery actually would work, including what kinds of
games and advertising would be needed to generate this much revenue. In any
event, as one veteran capitol reporter wrote well into the General Assembly’s
2000 session, “The enabling legislation has gone nowhere because Hodges’s
office has not pushed it.” The bill died in a House subcommittee.®

With midsummer polls showing that support for a lottery had climbed
above 60 percent, the referendum campaign settled into a classic “ground war”
versus “air war.”*® As even Geddings conceded, Kathy Bigham’s antilottery
group, No Lottery 2000, was a genuine grassroots organization with “over
2,000 activists who they cultivated each day” and “yard signs distributed by
over 1,000 churches across the state.”” Conservative white churches were
joined in active opposition to the lottery by a few prominent African Ameri-
can congregations, some of them pastored by members of the legislature, such
as Sen. Darrell Jackson and Rep. Ralph Canty.

Antilottery commercials constituted a much smaller part of No Lottery
2000’s campaign, and also were far less effective. Each of them portrayed a
man’s hand writing on a blackboard with gratingly squeaky chalk. The words
on the board conveyed sledgehammer messages such as “The lottery. It’s for
losers” and “Citizens = Suckers.” One commercial showed “Education Prosti-
tution” and “Education Drug Dealing” on the blackboard as a voice intoned,
“So, they want us to have an Education Lottery. That certainly makes state-
sponsored gambling okay. Maybe we should also have Education Prostitution.
We could sure get some scholarship money from that. And how about Educa-
tion Drug Dealing? Now there’s a funding source for our kids.”*

'The pro-lottery campaign, in contrast, consisted almost entirely of televi-
sion and radio commercials. “Our campaign never purchased a single yard
sign, tee-shirt, or coffee mug,” Geddings claimed in a postreferendum memo.

“TV beats field [campaigning] every time.” Not only was Bubba revived by
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the South Carolina Lottery for Education Coalition, but additional commer-
cials featured the promised benefits of a lottery and a roster of prominent lot-
tery supporters. Freed from the burden of enabling legislation describing the
full range of lottery games required to generate srso million per year for the
state, Geddings was able to claim: “It’s not gambling. Buying a s1 education
lottery ticket is no different than buying a st raffle ticket at Rock Hill High
School for band uniforms.” Hodges picked up this refrain when he began
active campaigning for the lottery a few weeks before the election, plugging
in the name of the high school in the town where he was speaking.

Except for the churches, which funded the lion’s share of the approxi-
mately s1 million campaign by No Lottery 2000, most of South Carolina’s
leading political organization abstained from the referendum. The General
Assembly’s black caucus endorsed the lottery by a seven-to-six vote and the
board of the Urban League voted to oppose it by eight to seven, but neither
group became actively engaged in the campaign. Both the chamber of com-
merce and the NAACP elected to take no position at all. The state’s politi-
cal parties did their best to keep the debate from being perceived as strictly
partisan, even though most Republican activists opposed the lottery and most
Democratic activists supported it. Nearly half of the s1 million the pro-lottery
South Carolina Lottery for Education Coalition raised came from out of state
donors. These included the Pantry, a convenience store chain that thought lot-
tery ticket sales would be good for business, and the investment firms Salo-
mon Smith Barney and Lehman Brothers, each of which was hoping to win
a contract from Hodges to underwrite the issuance of bonds related to the
state’s share of the recent national tobacco settlement.*!

On election day, as Bush carried South Carolina by a three-to-two mar-
gin, the voters approved the lottery amendment by 55 to 45 percent. Exit polls
indicated that the lottery received strong support from voters under 30 (64
percent), Democrats (70 percent), and voters who defined the issue in terms of
education (98 percent). Senior citizens (63 percent), Republicans (59 percent),
and voters who defined the issue in moral terms (95 percent) were the lottery’s
strongest opponents. Whites, who constituted three-fourths of the electorate,
opposed the lottery by 53 to 47 percent. African American voters gave the lot-
tery its margin of victory, supporting it by 76 to 24 percent.
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Implementing the Lottery, 2001

Because enabling legislation for the lottery was not passed before the 2000
referendum, Hodges still had the task of persuading the General Assembly
to pass one or more bills specifying how the South Carolina lottery would
be implemented and how its proceeds would be spent. Although each party
wanted to shape the legislation with its own goals in mind, Republican leaders
accepted that the voters wanted a lottery. During the 2000 campaign, Repub-
lican lieutenant governor Bob Peeler had conceded that if the voters approved
a lottery, “then it'd be up to us to make sure it’s the best-run, best-operated
lottery in the nation.” After the lottery referendum passed, even antigambling
activist Kathy Bigham said, “We don’t want the lottery to fail. The people of
South Carolina have spoken.”* But Hodges could not count on Republican
legislators to accept his understanding of what the lottery should be, especially
since they again controlled both houses of the General Assembly.

For tactical reasons, Republican legislators insisted on dealing with imple-
mentation first and in a bill separate from the spending measure. South Caroli-
na’s constitution authorizes the governor to veto “any one or more of the items
or sections contained in any bill appropriating money” but denies the governor
a similar line-item veto over other kinds of legislation. Keeping the spending
aspects of the lottery out of the implementation bill, the Republicans would
prevent Hodges from vetoing items defining how the lottery would operate.

Led by House speaker David Wilkins, Republicans channeled most of
their efforts concerning the implementation bill along two lines. First, they
wanted to ensure that the regulatory provisions governing the lottery sealed
any potential loopholes like Lindsay’s 1986 “or property” amendment, which
had opened the floodgates to video poker. “We wanted to write the law in
such a way that it would cover the issues that would come up rather than try
to play catch-up the way we did with video poker,” recalled Sen. Jim Ritchie.®
Related to this cautionary effort was the Republicans’ attempt to prevent any
governor (but especially the Democrat Hodges) from having unchecked con-
trol of the lottery. This concern was made manifest in a House-sponsored
provision that empowered the governor, the speaker of the House, and the
president pro tempore of the Senate to appoint three members each to the
nine-member lottery commission rather than, as Hodges preferred, allowing

the governor to appoint a majority of the commissioners.
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Second, Republicans, mostly in the House, wanted to place restrictions
on the lottery that they thought would be popular among South Carolinians
who had voted yes in the referendum as a way to improve education but were
uncomfortable with the idea of the state encouraging people to gamble. For
example, Republicans wanted to prohibit the South Carolina lottery from
participating in multistate lottery games such as Powerball. In addition, they
wanted provisions banning the sale of lottery tickets on Sunday or by vendors
who also sold alcohol.

Democratic legislators, in contrast, aimed their efforts at creating the most
profitable lottery possible so that the state could raise the s150 million per
year that Hodges had pledged during the campaign. Only with this amount
could the lottery fully fund the governor’s pledges for new college scholar-
ships, free tuition to state technical schools, and technology upgrades in the
public schools. The Democrats’ version of the implementation bill authorized
the governor to appoint five of the nine lottery commissioners, placed no
restrictions on how the lottery would be advertised, and allowed the lottery
to participate in multistate games. The Democratic bill also offered lottery
retailers a generous 7 percent commission on ticket sales, in part to offset the
losses some convenience store and gas station owners had suftered when video
poker was banned.

In April 2001 the Senate passed the Democratic version of the implemen-
tation bill by a vote of thirty-six to nine. A month later the House approved
the Republican version by sixty-three to fifty-five. A conference committee
was created to iron out the differences. On most issues, support in conference
from Senate president pro tempore Glenn McConnell, a pro-lottery Repub-
lican, enabled the Democrats to prevail. Except for including language that
disallowed advertising targeted at minority groups, the law authorized the
lottery commission to advertise freely. Lottery ticket sales would be untaxed,
could occur on premises that sold alcohol, and would take place seven days a
week. Lottery retailers would receive a 7 percent commission on ticket sales.
Finally, a toothless provision was included stating that proceeds from the lot-
tery would have to supplement, not supplant, existing spending on education
from the general fund.

Republican legislators were able to influence some provisions of the imple-

mentation law. The House’s ban on participation in multistate lottery games
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without explicit approval from the General Assembly remained. Despite
Hodges’s request that the lottery commission enjoy administrative autonomy,
the law subjected the commission to the state’s Administrative Procedures
Act and its procurement code.* As Sen. Scott Richardson, who along with
Senator Ritchie pushed hard for this safeguard, recalled, “I wasn't for the lot-
tery but if it was going to happen I wanted it to run right.”#

'The issue of control—who would appoint the lottery commissioners—was
the final sticking point in conference. The Republican plan for three appoint-
ments each by the governor, the House speaker, and the Senate president pro
tempore prevailed, mostly because, in a gentlemen’s agreement, McConnell
assured the governor that the appointments he made as president pro tempore
would go to lottery supporters. The conference report on the implementation
bill passed the General Assembly on June 7, 2001, by 105 to 16 in the House
and forty-one to five in the Senate. Hodges signed the law six days later but
made clear that repealing the ban on South Carolina’s participation in mul-
tistate games would be “one of my administration’s top legislative priorities.”
Two months later, the newly appointed commissioners hired Sen. Ernie Pas-
sailaigue, a Charleston Democrat and a friend of Hodges and McConnell,
to serve as the lottery’s executive director. The commission had essentially
preordained Passailaigue’s appointment when it defined the job as requir-
ing “extensive knowledge of South Carolina and South Carolina State Gov-
ernment” and “the ability to interpret accounting reports and records and to
analyze accounting data.” Passailaigue was a veteran legislator and a certified

public accountant before resigning from the Senate to accept the post.*

Spending Lottery Revenues, 2001-2006

The second piece of enabling legislation concerning the lottery, the one gov-
erning how the proceeds would be spent, took considerably longer to enact
than the implementation bill. One reason was that political leaders and groups
in the state began staking claims to large chunks of the expected revenues.
Although Hodges had focused on college scholarships and capital improve-
ments in public schools during the 1998 and 2000 campaigns, the language
of the constitutional amendment was sufficiently broad as to accommodate
any “education purposes as the General Assembly provides by law.” Thus, in

October 2001 alone, Lieutenant Governor Peeler urged that nearly half the
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revenues be spent to buy new buses for the state’s public schools; the state
Commission on Higher Education offered a plan to expand existing merit-
based college scholarship programs and create a new one; and Hodges himself
proposed that nearly one-third of the money be used to attract major research
professors to Clemson University, the University of South Carolina, and the
Medical University of South Carolina. When ticket sales exceeded expecta-
tions after the lottery was launched on January 7, 2002, the line of claimants
grew even longer. African American legislators, for example, demanded that
part of the lottery revenues be used to fund construction and renovation proj-
ects at the state’s historically black colleges.*

Not surprisingly, how to spend the money the state received from the lot-
tery was the major item on the General Assembly’s agenda when it convened
for its 2002 session. Hodges proposed a spending plan that, with the support
of Republican Senate leader McConnell and nearly all Democratic senators,
passed the Senate largely intact on February 27. The Senate bill offered free
tuition to every South Carolina student who wanted to attend a state tech-
nical or community college, created a new HOPE scholarship program for
aspiring college students who had a B average in high school but whose low
scores on standardized tests disqualified them from the state’s existing LIFE
and Palmetto merit scholarship programs, and increased the amount of the
LIFE and Palmetto awards. Estimating that lottery revenues would be one-
third higher than the amount projected by the state’s Board of Economic
Adpvisers, the Senate also included substantial funds for new school buses, aid
to low-performing public schools, and research professorships at the state’s
major universities.*®

Two weeks later, on March 14, 2002, the House approved a substantially
different spending bill, with considerably more money going to public schools
and considerably less to new college scholarships. The House bill, for example,
did not include the HOPE scholarship program and tied technical and com-
munity college tuition waivers to academic performance. Democratic legislators
complained that by continuing to keep the eligibility bar high for scholarships,
the Republican-dominated House was freezing out many African American
students. In a state that was 30 percent black, they noted, more than 8o percent
of the state’s college scholarships already went to white students. The House
bill, unlike the Senate version, would do nothing to alter that situation.*
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Meanwhile, pressure to join the twenty-two-state Powerball consortium
grew increasingly difficult to resist. South Carolina’s own lottery games were
drawing many betters from North Carolina, which at the time had no lot-
tery, but few from the other state with which South Carolina shares a border,
Georgia. South Carolinians continued to buy Georgia lottery tickets when-
ever the jackpot for Mega Millions, the multistate lottery in which Georgia
participates, rose above sroo million, the usual threshold for frenzied betting.
(A state lottery could affiliate with Powerball or Mega Millions but not both.)
By offering Powerball, Hodges argued, South Carolina would be able to sell
tickets to Georgians as well as North Carolinians when the Powerball jackpot
grew large.

As monthly lottery revenues continued to exceed projections through-
out 2002 and the General Assembly moved toward approving participation
in Powerball, the basis for a compromise on how lottery revenues would be
spent emerged from a House-Senate conference committee. Essentially, both
houses got what they wanted: a new HOPE scholarship program, expanded
funding for the LIFE and Palmetto scholarships, nearly free tuition for state
technical and community college students, research professorships at the
major state universities, financial assistance to the state’s historically black
colleges, and substantial new funding for public schools. African American
legislators, however, were less satisfied with the final bill than their white
colleagues. “What about the financially needy parents whose kid struggled
through high school and got a C+ grade point average?” complained Senator
Jackson. “They’re the ones that got shafted.” Sen. Robert Ford added, “The
people that would benefit from needs-based scholarships are the people who
play the lottery.”®® An additional source of unhappiness was that federal Pell
grants received by minority students would count against the amount of any
lottery-funded scholarship for which they qualified.

Revenues from the lottery grew during each of its first three years of op-
eration, rising to an estimated $289 million in 2005. Because the overall state
budget faced substantial deficits every year, however, the temptation was great
for legislators to substitute lottery revenues for tax revenues in funding ongo-
ing education projects, such as testing, data collection, and elementary school
reading, math, and science programs. Complicating the lottery’s problems,

North Carolina began selling its own lottery tickets in March 2006. Because
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North Carolinians had previously accounted for around 15 percent of South
Carolina’s revenues from the lottery, state economists predicted that South
Carolina’s treasury stood to suffer as a result. From March to June 2006, how-

ever, lottery sales increased by 5.5 percent over the same period in 2005.”!

TRIBAL GAMBLING, 1993-2006

Taken together, the success of South Carolina’s new lottery in attracting gam-
bling dollars and its abolition of video poker had an adverse effect on the
Catawba Indian Nation. In 1993, as part of a legal settlement with the state
over disputed lands, the Catawbas were authorized to open two bingo halls,
one on its reservation in York County and one elsewhere in the state. These
halls could be open twelve hours a day for six days per week and ofter prizes
as high as $100,000. The agreement also provided that “the Tribe may permit
on its Reservation video poker or similar electronic devices to the same extent
that the devices are authorized by state law.”*

In 1997 the Catawbas opened one of the largest bingo halls in the country
on their York County reservation, just across the border from North Carolina.
They added video poker two years later, but when South Carolina banned
video poker in 2000, the tribe was ordered to remove its machines. After the
state began selling lottery tickets in 2002, the tribe’s profits from bingo fell
from more than $2 million in 2001 to less than $1 million in 2002.5

Launching a campaign to recoup their losses, the Catawbas found land to
open a second bingo hall in Santee, South Carolina, near the busy junction of
Interstate 95 and Interstate 26. To help make both bingo halls profitable, they
persuaded U.S. senator Ernest Hollings, a Democrat, to introduce a bill in
Congress that would bring the halls under the coverage of the federal Indian
Gaming Regulatory Act of 1988 (IGRA) and thus allow the tribe to offer larger
jackpots and unlimited hours of operation. (The Catawbas are one of a small
handful of federally recognized tribes not covered by IGRA.) Hollings’s Re-
publican colleague, Sen. Lindsey Graham, was initially inclined to support this
effort. “The day we got in the lottery business, we became a competitor” of the
Catawbas,” he said. “We’ve got nobody to blame in South Carolina but our-
selves.” But Graham was soon persuaded by the newly elected Republican gov-
ernor, Mark Sanford, to block Hollings’s bill for fear that federal involvement
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might someday open the door to casino gambling. Sanford, who had defeated
Governor Hodges by 53 to 47 percent in a Republican sweep of the state’s ma-
jor elective offices in 2002, insisted that under the terms of the 1993 agreement
only the General Assembly could authorize the Catawbas to conduct a form
of gambling that was otherwise illegal in South Carolina.>*

In 2004, as a way of pressuring the General Assembly to allow his tribe to
open the high-stakes bingo hall it wanted in Santee, Catawba chief Gilbert
Blue sued the state for denying it the right to ofter video poker at its York
County facility. The Catawbas’legal claim was that they were forever entitled
under the 1993 agreement to sponsor whatever forms of gambling were legal
in South Carolina that year. Under this claim, the state’s abolition of video
poker in 2000 did not affect the tribe’s right to continue offering it. “The goal
is not to open a casino in Rock Hill,” said a member of the Catawbas’ legal
team. “The goal is to open a bingo facility in Santee.” The General Assembly,
strongly supported by Governor Sanford, refused to yield on the Santee issue.
But on December 13, 2005, a state judge ruled in the Catawbas’ favor, prompt-
ing further efforts in the legislature to authorize the tribe to open a Santee
site in return for its agreeing not to offer video poker. These efforts did not

succeed during the 2006 session of the General Assembly.>

WHY SOUTH CAROLINA BANNED VIDEO POKER
AND CREATED A LOTTERY

Events peculiar to South Carolina led to the creation and rapid expansion
of its video poker industry during the late 1980s and 1990s: a seemingly in-
nocuous amendment snuck into a budget bill by a powerful pro—video poker
legislator, some helpful court decisions, and the Democratic support gained
by the industry as it prospered financially. Adverse national publicity, shrewd
legislative maneuvering by Republican opponents of video poker, and a state
supreme court decision that went against the industry later brought about
video poker’s demise.

The state constitution figured heavily in the rise and fall of video poker.
Because the constitution requires a uniform statewide criminal code, county
referenda that banned video poker in some jurisdictions but not others were

declared invalid in 1996. Consequently, for a time video poker was legal every-
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where in the state. But because the constitution confers exclusive statute-writ-
ing authority on the General Assembly, a statewide referendum on whether to
prevent video poker from becoming illegal on July 1, 2000, was also declared
unconstitutional.

Explaining how and why South Carolina created a lottery is a less idiosyn-
cratic enterprise. The explanation lies in the state’s internal characteristics, in
policy diffusion, and in an element that stands at the intersection of the two:

policy entrepreneurship.

Internal Characteristics

South Carolina’s constitution and partisan makeup clearly affected lottery
politics in the state. In order to remove the constitutional ban on lotter-
ies, Hodges and other supporters had to attain a two-thirds majority for an
amendment in both houses of the General Assembly, then persuade a major-
ity of voters to approve it in a referendum held as part of a regularly sched-
uled general election. Compared with the amendment process in Tennessee,
for example (see chapter 5), which requires at the referendum phase that the
change be approved by a majority of citizens who cast votes in the gubernato-
rial election rather than just on the amendment, modifying the constitution in
South Carolina is easier. The bare majority required for approval of the lottery
was a boon for supporters, including the governor.

In other ways, however, and in contrast to states such as Arkansas (see
chapter 6) which require only a simple majority of the legislature (or a sufficient
number of signatures on a petition) to place a constitutional amendment on
the ballot, the amendment process in South Carolina is marked by significant
impediments. These impediments required lottery supporters to adopt shrewd
strategies in order to succeed. Part of the reason that Hodges delayed pressing
for enabling legislation until after the referendum, for example, was so the lot-
tery would appear to the public to be a panacea for all of the state’s education
problems. Earlier passage of the enabling legislation would have deflated that
perception before the voters went to the polls by making clear which pro-
grams would be funded by the lottery and, by implication, which would not.

Another notable part of the amendment process in South Carolina is the
requirement that citizens can only vote on changes to the state constitution in a
regularly scheduled general—as opposed to a special—election. This stipulation
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is in marked contrast to the amendment process in Alabama (see chapter
4), where voters rejected a lottery in a 1999 special election. As a rule, the
groups of voters who turn out at a disproportionately higher rate in general
rather than in special elections include African Americans, young people, and
Democrats—all of whom strongly supported the lottery in South Carolina.

South Carolina’s character as a solidly Republican state also affected the
politics of the lottery.*® Lottery supporters knew that in 2000, when George
W. Bush was almost certain to carry South Carolina in a landslide, winning a
substantial number of Republican votes for the lottery was an essential chal-
lenge. This goal influenced everything from the content of pro-lottery advertis-
ing to the decision to keep Hodges in the background during the referendum
campaign.

After the lottery referendum passed, the Republican-controlled legislature
used its influence to write enabling legislation that restricted to three the
number of lottery commissioners appointed by Hodges and future governors,
shored up any ambiguities or oversights in the lottery legislation which might
open the door to another video poker—style fiasco, and targeted many of the
benefits of the lottery’s proceeds at the high-achieving children of middle-

and upper-income South Carolinians, who tend to be Republicans.

Diffusion

As important as South Carolina’s internal characteristics were in influencing
the shape that the politics of gambling took in the state, diffusion theory helps
even more in explaining the outcome of the lottery controversy. South Caro-
lina is one of the few states in the country to share a border with only two
states. As a consequence, it receives fewer policy signals from its neighbors
than do most other states. During the 1970s and 1980s, neither Georgia nor
North Carolina had a lottery or allowed casinos or any other form of state-
sponsored or commercial gambling. In the early 1990s, however, Zell Miller’s
lottery-centered campaign for governor of Georgia and Georgia’s decision to
enact a lottery attracted great interest in South Carolina. As Rep. John Scott
recalls, his decision to sponsor the first major lottery bill in South Carolina
and dedicate its proceeds to education was “inspired” by the Georgia example.

By 1998, when Hodges ran for governor, the Georgia lottery had been up

and running long enough that he was able to invoke it as an issue by citing
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the number of Georgia students whose college tuition was funded by HOPE
scholarships, the amount of money that South Carolinians had lost betting in
the Georgia lottery, and even stories about people moving from South Caro-
lina to Georgia so their children could benefit from lottery-funded scholar-
ships. To be sure, the lottery has not been of unalloyed benefit to Georgia. A
number of studies have suggested that the lion’s share of lottery scholarships
go to middle-class students but are funded by the disproportionately high
lottery play of poor and working-class people. But neither Hodges’s opponent
in the 1998 election nor the leading opponents of the lottery referendum in
2000 stressed these disadvantages of the Georgia lottery in their campaigns,

focusing instead on traditional moral objections to gambling.

Policy Entrepreneurship

Interwoven with the influence of South Carolina’s internal characteristics and,
especially, of policy diffusion was the policy entrepreneurship provided by Jim
Hodges. In 1998 Hodges was an ambitious Democratic politician seeking an
appealing issue that would enable him to win an uphill race for governor in
a Republican state.

Advised at every turn by political consultant Kevin Geddings, Hodges en-
gaged in a series of adroit political maneuvers, both in the 1998 gubernatorial
election and the 2000 lottery referendum, to raise the lottery to the top of the
state’s political agenda, and he was instrumental in securing its enactment. In
preparing to help launch Hodges’s campaign for governor, Geddings learned
what he could from the example of Wallace Wilkinson, the relatively un-
known Democrat who had seized on the lottery issue as his ticket to victory
in Kentucky’s 1987 gubernatorial election. (Wilkinson got the idea from his
own Democratic consultant, James Carville, as did Zell Miller in Georgia.)
'The Hodges campaign also finessed the video poker issue in 1998. Hodges
took the industry’s money but, in his speeches and commercials, offered him-
self to the voters as a critic of video poker.

In 2000 Hodges managed to walk another political tightrope. Having
learned from the failure of the 1999 lottery referendum in Alabama that to
pass enabling legislation in advance of amending the constitution would give
lottery critics targets to shoot at, Hodges allowed such legislation to die of
neglect, then blamed his opponents for defeating it. During the referendum
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campaign itself, Geddings’s pro-lottery television commercials focused on
what Georgia was gaining because it had a lottery and what South Carolina
was losing because it did not. Radio and print ads invoked the Texas lottery in
an effort to persuade those who voted for Bush in the presidential election to
vote for the lottery as well. In all, Hodges borrowed politics from other states
as much as policy.

Hodges was less astute in crafting a constitutional amendment that did
not, as Georgia’s lottery amendment did, explicitly set aside lottery revenues
for new education programs rather than “for education purposes as the Gen-
eral Assembly provides by law.” The door Hodges opened to “substitution” was
a familiar one—many states have created a lottery in the name of education or
some other popular purpose only to see their legislatures substitute lottery rev-
enues for spending that otherwise would have come from the general fund.”’
Some of the uses that Hodges and the General Assembly instantly made of
lottery funds, such as school bus purchases and increases in the amounts of

existing scholarships, were clearly of this kind.
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FOUR

ALABAMA

The Governor, the Churches, and the “Sin Legislator”

An old saw in Alabama holds that “nothing about Alabama politics is predict-
able”; a more recent one is that “politics in Alabama can be peculiar.” These
axioms have been borne out by the state’s approach to gambling. During the
late 1990s, Alabama seemed to be on a course nearly identical with South
Carolina’s. In 1998, South Carolina Democratic gubernatorial nominee Jim
Hodges ran on a pro-lottery platform inspired by the perceived success of
the lottery in Georgia, which borders South Carolina on the south. In that
same year, Alabama Democratic gubernatorial nominee Don Siegelman ran
on a pro-lottery platform inspired by the perceived success of the lottery in
Georgia, which borders Alabama on the east. Siegelman, like Hodges, was
elected, unseating an incumbent Republican governor. They were the only two
gubernatorial challengers in the country to win in 1998.

Both Siegelman and Hodges claimed that the voters had given them
a mandate to enact a state lottery based on the Georgia model created by
Democratic governor Zell Miller, with most of the proceeds designated for
a new college scholarship program. Their legislatures agreed, swiftly taking
the necessary steps to place a lottery on the ballot. Although controversies
regarding other forms of gambling arose simultaneously with the lottery in
both Alabama and South Carolina, political pundits in Montgomery and Co-
lumbia forecast easy passage for the lottery referenda.

Unlike the voters of South Carolina, however, Alabama’s voters rejected the
lottery. Explaining why is one of the challenges of this chapter, but not the only
one. For example, how did the lottery rise to such a prominent place on Ala-
bama’s political agenda? How has the state dealt with other gambling issues?
As with the other case studies in this book, we find that all of the elements
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of our theory of state policy innovation—interstate diffusion, internal state
characteristics, and policy entrepreneurship—nhelp to illuminate the politics
of gambling in Alabama.

ALABAMA REJECTS A LOTTERY

As it entered the 1990s, Alabama’s public policies toward gambling resembled
those of most other southern states. The Alabama constitution, which was en-
acted in 1901, provided in Section 65 that, “The legislature shall have no power
to authorize lotteries or gift enterprises for any purpose, and shall pass laws
to prohibit the sale in this state of lottery or gift enterprise tickets, or tickets
in any scheme in the nature of a lottery.” The state’s courts had interpreted
this ban to extend to all games of chance played for money or prizes but not
to games that require skill. Over the years the state had legalized charitable
bingo and pari-mutuel wagering at dog tracks in Mobile, Birmingham, Ma-

con County, and Greene County.?

Gambling Politics before 1998

In 1986, Florida became the first southern state to enact a lottery.* Southeast-
ern Alabama brackets the Florida panhandle, and thousands of Alabamians
began crossing the state line to play the Florida lottery. When Siegelman,
who was Alabama’s attorney general at the time, ran for the 1990 Democratic
gubernatorial nomination in a five-candidate field, he reluctantly accepted
the advice of political consultant Rick Dent that the best way to break out
of the pack was to center his campaign on support for a lottery. Siegelman
finished second in the primary but lost the runoft by seven percentage points
to Paul Hubbert, the longtime executive secretary of the Alabama Education
Association, a powerful force in state politics. Dent argues that the lottery
issue explains why Siegelman ran as well as he did—it “got us into the runoff.”
But he concedes that the statewide political community, including the candi-
date himself, reached a different conclusion, namely, that Siegelman lost the
primary because he advocated a lottery.*

'The inauguration of commercial casino gambling in Mississippi in 1992
triggered the next wave of gambling legalization efforts in Alabama. South-
western Alabama, including the city of Mobile, adjoins the Mississippi Gulf
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Coast where, as we saw in chapter 1, Biloxi and Gulfport rapidly became
leading casino centers. Not only did many nearby Alabamians make the short
drive to gamble in Mississippi casinos, but Mobile lost considerable tourism
and convention business to the new casino hotels and convention facilities in
Mississippi’s two Gulf Coast cities. Although the drive was longer, north Ala-
bamians headed west in great numbers to the burgeoning casino center that
began operating in Tunica, Mississippi. All four of Alabama’s dog tracks suf-
fered severe declines in revenue. By 1998, for example, the handle at the Mo-
bile Greyhound Track was half what it had been before Mississippi legalized
casino gambling, even though the tracks had recently begun offering simulcast
betting on dog and horse races held at other tracks around the country.® Live
racing ceased entirely at the Greene County track, which became a simulcast-
only facility.

In early 1993 an active political alliance was forged in support of legalizing
commercial casino gambling in Alabama. The main parties to the alliance
were those who were feeling most severely the pinch of competition from the
Mississippi casinos: dog track owner Milton McGregor, a Democratic party
powerhouse, and the city of Mobile. They united behind a plan to authorize
one full-scale casino in downtown Mobile and an additional casino at each of
Alabama’s four dog tracks. According to Milo Dakin, a McGregor lobbyist,
the coalition attached a state lottery to its casino plan in hopes of increasing
public support.®

It was clear to all that legalizing casino gambling would require a constitu-
tional amendment. The state courts’ interpretation of the Alabama consti-
tution’s ban on lotteries applied to slot machines, which casinos rely on for
profitability. Because amendments to the state constitution require a three-
fifths majority of both the House of Representatives and Senate to get on the
ballot, the McGregor-Mobile coalition postponed drafting its casino-lottery
measure. The less specific their initial proposal, they believed, the broader the
base of support they could assemble.”

'The casino coalition caught a break in April 1993 when antigambling Re-
publican governor Guy Hunt was removed from office for misusing funds
designated for his inauguration. Lt. Gov. Jim Folsom Jr. succeeded to the
governorship. Folsom was widely thought to be sympathetic to casinos. In ad-

dition, he was openly in favor of a lottery, which had received support ranging
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from 63 to 66 percent in recent statewide polls.® Folsom proposed in August
1993 that a special session of the legislature take up the issue of a state lottery,
but legislators demurred because their agenda for the session was already filled
with more pressing issues involving ethics and campaign finance.

Folsom entered the 1994 gubernatorial election with a lot going for him,
including abundant campaign funding, substantial business support, and
credit for the new Mercedes Benz assembly plant that he had helped per-
suade the German car manufacturer to build in Tuscaloosa. He decided not
to deal with the casino or lottery issue until after the November election. To
do so sooner would have handed his opponent, conservative Republican Fob
James, the opening he was seeking to brand Folsom progambling as part of
his morality-based campaign for governor.

A few weeks before the November election, state newspapers revealed that
Folsom had used Milton McGregor’s private plane to take a vacation in the
Bahamas. The revelation reminded the voters of their revulsion against the
previous governor’s ethical failings. It also fed James’s character-based appeal
and, along with the year’s strong national Republican tide, propelled him to
victory. Folsom’s defeat took down the McGregor-Mobile casino effort with
it. As in 1990, the lesson the political community drew was that for a statewide
candidate to advocate legalized gambling was disastrous. Don Siegelman’s
experience again seemed to bear this out, at least indirectly. Defeated in the
1990 Democratic gubernatorial primary when he ran on a lottery platform,
Siegelman was elected lieutenant governor in 1994 after staying silent on the
lottery and other gambling issues.

During James’s term as governor, McGregor and Mobile continued to
press for casino legalization in the Democratic legislature. In view of the
continuing financial drain on McGregor’s tracks and Mobile’s tourism and
convention business caused by the flourishing of Mississippi’s casinos, they
had little choice. But their efforts made no progress with an antigambling
governor and a legislature in which even some supporters of gambling had
been rendered gun shy by the recent elections.

One significant new gambling measure was enacted into law during the
mid-1990s, however, although in a shrewdly disguised form. In 1996 the legis-
lature passed the so-called Chuck E. Cheese bill, which took its name from a
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popular restaurant chain for children. Purportedly, the restaurants needed legal
permission to operate “amusement” games in which kids could win coupons
redeemable for prizes with a maximum value of five dollars. In truth, the main
lobbyists for the bill represented out-of-state video gambling operators who
hoped to move their machines into Alabama if, as seemed possible at the time,
video poker was forced out of South Carolina. “I called it the Chuck E. Cheese
bill,” recalls Rep. John Rogers, an African American Democrat from Birming-
ham who promoted the bill in the House, “but Chuck E. Cheese had nothing
to do with it. I was trying to open the door to gambling machines by making
it sound like it was for the kids.” In April 1997 the state supreme court is-
sued an advisory opinion affirming that video poker—style gambling machines
are games of skill and thus do not violate the constitutional ban on lotteries.

The main effect of the Chuck E. Cheese bill, which sailed through the
legislature under the banner of innocent fun for children, was to authorize
businesses to operate video gambling machines that seemed to require skill, as
long as noncash prizes were all that a player could win. As South Carolinians
were coming to realize from their own experience with video gambling (see
chapter 3), noncash prizes could take the form of slips of paper redeemable for
cash, a distinction without a difference that enabled video gambling opera-
tors to argue that they were technically within the law. But neither Alabama’s
news organizations nor the state’s public officials seemed aware of what was

going on in South Carolina at the time.

Siegelman’s Campaign for Governor, 1998

'The supreme court’s 1997 advisory opinion on games of skill and games of
chance had repercussions in the state legislature. Although Alabama politics
in 1998 eventually would be dominated by a lottery-centered gubernatorial
election, the first gambling proposal of the year concerned the state’s dog
tracks. In March, the Senate Tourism and Marketing Committee unanimously
endorsed a bill to allow the Greene County track, the one nearest the Missis-
sippi border, to offer video blackjack and poker, along with high stakes bingo.

“This is about jobs,” said Sen. Charles Steele, the sponsor of the bill and a
Democrat from Tuscaloosa, the Alabama city closest to the Greene County

track.’ The track had ended live racing in August 1996 in response to the down-
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turn in business fostered by the proliferation of casinos in Mississippi, includ-
ing a recently opened Choctaw Indian casino in Philadelphia, near Alabama’s
western border. Steele and the owners of the Greene County track believed
that the only way to return the track to profitability was to allow it to offer ca-
sino-style games. But, lacking broader support in the legislature, especially in
an election year, the bill went no further, and the Greene County track, like the
others in the state, continued to feel the pinch from the Mississippi casinos.

Meanwhile, Alabamians living near the state’s eastern border were cross-
ing it in growing numbers to play the Georgia lottery, which began selling
tickets in 1993. Many of them wondered why they couldn’t play a lottery that
would help fund college scholarships in their own state. In 1998, Siegelman
decided to base his campaign for the Democratic gubernatorial nomination
on a proposal for a Georgia-style “education lottery.”

As had been the case when Siegelman ran for governor in 1990, his deci-
sion to emphasize the lottery was inspired in large part by his political advisor
Rick Dent. It was a hard sell. Siegelman believed that supporting a lottery had
cost him the 1990 nomination, and statewide polls showed public support for
a lottery decreasing slightly from its 66 percent peak in 1992. But in the eight
years since Siegelman’s first gubernatorial campaign, Dent had worked with
Zell Miller in Georgia and knew the decisive role that a lottery tied to college
scholarships had played in Miller’s successful 1990 and 1994 campaigns for
governor. Dent got Siegelman an audience with Miller, and, in Dent’s words,
“Miller really persuaded him that it was a political winner for a Democrat.”
Siegelman also saw that when poll questions identified college scholarships as
the purpose of the lottery, support for it rose by around ten percentage points.
Siegelman’s conversion to a lottery-based campaign strategy was so complete,
says Dent, that “we made the lottery the center piece of the 1998 gubernatorial
election.”

Siegelman stayed on message during the primary campaign, consistently
pledging that he would enact an education lottery identical to Georgia’s and
estimating that it would raise s150 million per year for college scholarships
and other educational programs. His only opponent for the Democratic nom-
ination was Lenora Pate, a Birmingham lawyer who was new to statewide

politics. Pate ran on an antilottery platform and won 17 percent of the vote,
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not enough to threaten Siegelman’s nomination but enough to suggest that
not every Democratic primary voter was a lottery supporter.

While Siegelman was cruising to victory in the Democratic primary, in-
cumbent governor Fob James desperately battled to win renomination as the
Republican candidate. James’s opponent was Winton Blount Jr., the son of
Winton “Red” Blount, a prominent political figure and philanthropist. Blount
damaged James with accusations that Siegelman later revived during the gen-
eral election campaign, charging that James had neglected economic develop-
ment in Alabama while embarrassing the state with his public behavior. Dur-
ing an appearance before the state Board of Education, James had mocked
the theory of evolution by walking across the stage like a monkey. On another
occasion, in what seemed like an echo of former governor George Wallace
standing in the door to block integration at the University of Alabama, James
had threatened to call out the National Guard to protect county judge Roy
Moore from a federal court order to remove the copy of the Ten Command-
ments that he had hung in his courtroom. James was renominated, but only
after Blount forced him into a runoff and won 44 percent of the vote.

As a result of the gubernatorial primaries, the 1998 general election cam-
paign was a contest between a challenger empowered by a strong victory and
a resonant campaign theme and an incumbent who had barely secured his
party’s nomination. The first poll taken by Siegelman’s campaign showed
James ahead by 43 to 42 percent. But when the survey respondents were asked
if they would be more likely to vote for Siegelman if he supported a lottery
for education and James opposed one, the campaign found that Siegelman’s
support “moved up to 56—42.”"

Based on the findings of this poll, the Siegelman campaign launched an
early round of television advertisements on July 24, 1998, well before the tra-
ditional Labor Day opening of the state campaign season. Advertising on
television this early was unprecedented in Alabama gubernatorial politics.
Siegelman’s ads focused exclusively on the lottery, making the simple point
that he was for it and James was against it. According to Dent, “We essen-
tially won the election with the spot, right then.”

'The James campaign did not respond in an organized way to Siegelman’s

media barrage for nearly a month. In mid-August, the governor proposed a
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college scholarship program paid for by Alabama’s share of the recent national
legal settlement with the tobacco companies as well as from its general fund.™
But James did not launch television ads championing his “Alabama Scholars”
proposal until the first week of October.

James gained ground late in the campaign, in part by running commercials
that integrated his familiar emphasis on moral character with Siegelman’s
advocacy of a lottery. One ad depicted Siegelman as a lying Pinocchio be-
cause he claimed that he did not support casino legalization. James managed
to cut Siegelman’s lead from 25 points in an October 24 poll to 8 points in an
election-eve poll. The Alabama Baptist Convention, which represents over
one-fourth of the state’s population, swung many voters to James by attack-
ing Siegelman’s lottery proposal.’® But the competence-based charges that
had first emerged in the Republican primary campaign continued to plague
James. The governor also suffered from his inability to match Siegelman in
campaign spending. According to campaign finance reports filed after the
election, Siegelman outspent James by approximately $8 million to $6 million.

On November 3, the voters elected Siegelman as their governor, the first
victory for a Democratic gubernatorial candidate in Alabama since George
Wallace won a fourth term in 1978. Siegelman won handily, 58 to 42 percent.
An election-day exit poll indicated that 54 percent of Alabama voters sup-
ported the lottery. Of those, 87 percent voted for Siegelman.'®

Siegelman acknowledged that James’s weaknesses were among his own
strengths. “Fob has done for me what I could never do for myself,” he said:
“Divide the Republican party and at the same time unite the Democratic
party.” But that analysis did not stop the new governor from declaring his
victory a mandate for the lottery. “I defy anyone,” Siegelman said the day after
winning the election, “to stand between the people of Alabama and scholar-
ships for the children of this state.”"’

The Campaign to Enact a Lottery, 1999

Siegelman spent much of the postelection transition period laying the ground-
work for his campaign to enact a lottery in 1999. He did so by wrapping his
proposal in the cloak of the Georgia lottery and himself in the cloak of Gow.
Zell Miller. Siegelman went to Georgia after the election to learn from Miller
how he got the lottery through an initially unsympathetic legislature. He was
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briefed by Rebecca Paul, the head of the Georgia lottery, and other state officials
on how the lottery operated. Siegelman invited Miller not only to attend his
inauguration in Montgomery but also to administer the oath of office. Miller
“is a role model for me in many ways,” Siegelman told reporters. “He created
the most successful scholarship program and pre-school program in the coun-
try.” Not surprisingly, the lottery was the centerpiece of Siegelman’s inaugural
address on January 18. “The people demand it. Our children deserve it. Alabama
needs it,” the new governor declared.'

Constitutionally, three things had to happen for Alabama to create a lot-
tery. First, the legislature had to pass, by a three-fifths vote in both houses,
an amendment that repealed the constitution’s ban on lotteries. Second, the
voters had to approve the amendment by a simple majority vote in a referen-
dum. Third, the legislature had to enact enabling legislation to specify how the
lottery would operate. This legislation could be passed either before or after
the referendum.

Siegelman’s proposed constitutional amendment specifically provided for
the creation of an “Alabama Education Lottery” and stipulated that the pur-
pose of the lottery was “to fund the Alabama HOPE Scholarship Program for
colleges and universities, and junior, technical, or community colleges; to fund
pre-kindergarten programs; [and] to fund technology in the public schools.”
'The amendment anticipated objections that lottery revenues would be substi-
tuted for general funds that already were being spent on education, which had
happened in Florida and numerous other states." It did so with a provision,
similar to Georgia’s, to “require the proceeds to be used to increase funding for
education and not to take the place of existing education revenues.” Persuaded
by polls that the voters would be less likely to support a lottery if they thought
it might open the door to casino gambling, the amendment also included a
provision “to prohibit the operation of casinos.” The inclusion of a casino ban
was crucial to winning the support of several legislators.

Siegelman’s lottery campaign proceeded smoothly and rapidly in the
House, where the Democrats enjoyed a two-to-one majority. Organized op-
position was confined mostly to conservative Christian groups such as the
Alabama Baptist Convention and the state chapter of the Christian Coalition,
each of them a mass membership organization with a modest lobbying pres-

ence in Montgomery. In contrast, the roster of groups that endorsed the lottery
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amendment was extensive, including the Alabama Education Association,
the Council of College and University Presidents, the Alabama Retail As-
sociation, and the Business Council of Alabama. As the state’s interest groups
took sides on the lottery, the only surprise was that the Alabama Association
of Convenience Stores, which represented four thousand stores in the state,
decided to stay neutral. In most states, convenience store owners are strong
lottery supporters because their facilities sell a large number of tickets. But
the group representing the Alabama stores doubted that its members would
earn enough in commissions to justify hiring the extra employees needed to
handle long lines of players.’

A February 1999 public opinion survey found 358 percent support for the
lottery. More important at this stage of the amendment process, it found
83 percent support for allowing the voters to decide the issue in a referen-
dum. Siegelman focused his March 2 State of the State address on the lottery.
“Eighteen of Alabama’s twenty-four daily newspapers carry the Georgia and
Florida lottery numbers,” he declared, holding up a copy of the Birmingham
News. “Why? Because they know what you and I know, that their readers are
buying lottery tickets.” On March g the House approved the lottery amend-
ment by seventy to thirty-one, nine votes more than the required three-fifths
majority. Although Republican House members opposed the amendment
eleven to twenty-three, Democrats supported it by fifty-nine to eight.*!

'The Senate was, if anything, even more disposed to approve the lottery
than the House.?? But senators began their session by getting bogged down
in an unrelated rules dispute involving the powers of the lieutenant governor.
'The dispute lasted until the end of March, consuming eleven of the legislative
session’s thirty authorized meeting days.”® During this period, the politics of
gambling in Alabama became more complicated because the House took up a
bill to allow the state’s four dog tracks to operate video poker and other video
gambling devices at their facilities. Supporters argued that no constitutional
amendment was needed to pass the bill because in 1997 the state supreme
court had declared video poker and video blackjack to be games of skill and
thus not covered by the constitutional ban on lotteries and other games of
chance. On March 23, 1999, the House passed the video gambling bill forty-
nine to forty-eight, with strong Democratic support.** Proponents of video
gambling benefited from news reports that Corporate Relations Management,
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the Jackson lobbying firm that represents the Mississippi casino industry, had
hired a prominent Montgomery lobbyist to oppose the video gambling bill.

Lottery opponents argued that the House’s approval of video gambling
proved their contention that the lottery would open wide the door to other
forms of gambling in Alabama. Their case was strengthened when Rep. John
Rogers, a strong video gambling supporter, declared that “around 30 or 35”
House members had voted for the lottery only because they expected to get
video gambling legalized too. “If we are being double crossed,” Rogers said,
the Senate would reject the lottery. In addition, state attorney general Bill
Pryor issued an advisory opinion declaring that the video gambling bill would
allow video poker machines to operate throughout the four counties that had
dog tracks, not just at the tracks themselves.”® Faced with this controversy,
Siegelman refused to take a position on video gambling.

On April 14, the Senate debated the governor’s lottery amendment. Re-
publicans fought hard to defeat it. As Sen. J. T. “Jabo” Waggoner said, “This
isn’t some little old bill that doesn’t mean much. This is an issue that will af-
fect our lives and our state for generations to come.” Invoking the Georgia
and Florida lotteries, Siegelman told a press conference, “We all know that
hundreds of millions of dollars have left this state to buy lottery tickets in
other states. We want to capture those dollars and keep them in Alabama.”
After the debate ended, the Senate voted to approve the lottery amendment
by twenty-four to eleven, three more votes than the required three-fifths.?

Procedurally, the next step was to set the date for the referendum on the
lottery amendment. The state constitution provided that the referendum could
take place on any date agreed to by the governor and legislature, as long as it
was more than ninety days after the end of the regular legislative session. If
they could not agree on a date, the referendum would coincide with the next
statewide general election, which would be in November 2000.

Siegelman persuaded the legislature to approve an October 12,1999, special
election. One reason he chose the date was that it coincided with municipal
elections in Birmingham and Montgomery. Siegelman expected the lottery
to benefit from a high turnout among the two cities’large African American
communities, whom polls showed were the lottery’s strongest supporters. In
addition, according to Rick Dent, “Our feeling was that the momentum was
there, so why not choose an early date? Even Zell Miller said, ‘Go for it.””*
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Antilottery religious groups had been frustrated during the legislative de-
bate by the absence of widespread indignation about the lottery among their
members. But the legislature’s nearly simultaneous consideration of the lot-
tery amendment and the video gambling bill enabled the Christian Coalition
and other organizations to rouse considerable grassroots opposition among
conservative Christians. “What is particularly disturbing,” said Lt. Gov. Steve
Windom, a Republican with strong support in the evangelical community, “is
that less than twenty minutes after the lottery vote took place, we have casino
gambling on the floor of the Senate.”

Although its role was concealed at the time, Mississippi’s Choctaw tribe
fought hard to defeat the video gambling bill. At the recommendation of
Wiashington lobbyist Jack Abramoff, the Choctaws hired Century Strategies,
a new political consulting firm started by former Christian Coalition director
Ralph Reed, to keep Alabama from allowing its dog tracks to install gambling
machines that would draw business from the tribe’s Silver Start casino in
Philadelphia, Mississippi. (Reed had recently emailed his friend Abramoff
that he “need|[ed] to start humping in corporate accounts! I'm counting on
you to help me with some contacts.”) Reed boasted that “Century Strategies
has on file over 3,000 pastors and 9o,000 religious conservatives in Alabama
that can be accessed in this effort.” Within two months the Choctaws chan-
neled s1.3 million to Reed through Abramoff’s firm and Americans for Tax
Reform (ATR), a Washington-based conservative group headed by a mutual
friend of Abramoft and Reed, Grover Norquist.”’

Conservative Christians flooded the switchboards at the state capitol with
around ten thousand phone calls urging senators to vote 7o on video gam-
bling. Then, after the Senate voted down the bill by twenty to fourteen on
April 15, Alabama Christian Coalition director John Giles seized the oppor-
tunity to redirect his members’ energy into a campaign to defeat the lottery
in the October referendum. “The people of Alabama burned up the phone
lines and let the Senate know the people do not want gambling,” said Giles,
who also directed the newly formed Coalition Against Gambling Expansion.
Additional opposition developed among some traditional supporters of gam-
bling. Echoing Representative Rogers’s earlier prediction that disappointed
video gambling advocates would take out their frustration with the governor

on the lottery, Democratic House speaker pro tempore Demetrius Newton
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reported that “quite a few felt like they got out and helped the governor with
the lottery and he didn’t help them.”°

On the matter of legislative authorization for the lottery—the remaining
stage in the lottery creation process—Siegelman had a choice: seek enabling
legislation before the referendum or wait until afterward. Such legislation
would take effect only if the referendum was approved and the amendment
entered the constitution. But fearing, as Dent put it, that “if we didn’t show
the voters what they were getting in advance, we'd lose because the people of
Alabama are never going to buy a “Trust Us’argument,” Siegelman decided to
seck the legislation immediately.™

Siegelman drew almost entirely on the Georgia model in drafting the en-
abling legislation. As in Georgia, the Alabama lottery would be administered
by a governor-appointed board, with a maximum of 20 percent of lottery
revenues spent on administrative expenses. The enabling legislation also would
create offices to administer the new programs funded by the lottery: college
scholarships, prekindergarten classes, and educational technology. Both houses
passed the legislation, much of it drawn word for word from Georgia’s lot-
tery statute. Passage came in May with little controversy after the legislation’s
sponsors beat back a campaign by the state’s convenience store owners to raise
the minimum sales commission on lottery ticket sales from 5 to 7 percent.
“The education lottery is not about making a profit for convenience stores; it’s
about scholarships for Alabama children,” said Siegelman’s chief of staft, Paul
Hamrick, who charged the convenience store owners with being “greedy.”*?

As soon as the enabling legislation was enacted, Siegelman launched a
full-throttle campaign on behalf of the lottery. On May 27, for example, he
traveled by plane to visit elementary schools in Mussel Shoals and Huntsville
in north Alabama, Homewood in central Alabama, and Mobile in south Ala-
bama to champion the lottery as a funding source for prekindergarten pro-
grams, computers for schools, and the HOPE scholarship program. Siegelman
repeated his estimate that the lottery would raise s150 million per year to pay
for these new programs. Alabamians, he said repeatedly, were already playing
the lottery. Siegelman estimated that they had spent $446 million on Georgia
lottery tickets since 1993. Pro-Alabama lottery television commercials showed
raucous groups of Georgia college students tauntingly shouting, “Thank you,
Alabama!” for funding their scholarships by playing the Georgia lottery.*
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'The governor launched his highly publicized statewide campaign in re-
sponse to polls that showed support for the lottery at slightly below 60 percent
and, he feared, trending downward. These poll results gave pause to Siegelman
and his staft because antigambling groups in the state had barely begun to
target the lottery. As Rick Dent recalled, “By late spring [1999], right after the
session, Siegelman’s numbers were dropping and so were the lottery’s. If you
don’t start at 65 percent for a lottery, then it is hard to end above 50 [percent]
because of the daily barrage of scrutiny. We knew we didn't start the campaign
where we needed to be.”*

A poll taken in late August indicated that support for the lottery had
risen to 61 percent, a sign that the campaign waged by Siegelman and the
pro-lottery organization he created, the Alabama Education Lottery Founda-
tion (AELF), was making some progress. AELF was extremely well-funded.
More than 8o percent of the $5 million it ultimately raised came in dona-
tions of five thousand dollars or more, most of them solicited by the governor
himself from companies that did business with the state, despite the privately
expressed objections of James Sumner, the State Ethics Commission direc-
tor. For example, computer companies with no-bid state contracts donated
$100,000 to AELF and financial firms that handled the state’s investments
gave s117,500. Other donors were in the process of seeking help from the state,
including HealthSouth Corporation, which contributed $250,000. A court
later found that HealthSouth founder Richard Scrushy illegally channeled
an additional $500,000 to the lottery campaign in return for Siegelman’s ap-
pointing him to a state board.*

At about that time, however, opposition groups began their counterattack.
The Alabama Family Alliance (AFA) made 5,200 copies of an antigambling
video called “Gambling in Alabama” and distributed them for showings in
churches and homes. John Hill, a senior policy analyst for the AFA, published
research that hammered the lottery on two grounds: first, that it would harm
existing businesses in Alabama because consumer spending on the lottery
would cause spending on nonlottery items to go down; and, second, that the
lottery would harm members of minority groups, who would play the lottery
more than whites but would receive fewer scholarships.*

The Alabama Baptist Convention was active in the antilottery campaign
throughout the state. Joe Bob Mizzell, director of Christian ethics for the
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convention, and Dan Ireland, executive director of the convention’s political
arm (the Alabama Citizen Action Program), decided to give special emphasis
to a longstanding annual event in the national Southern Baptist Convention,
“Anti-Gambling Sunday.” “Every third Sunday of September,” said Mizzell,
“is Anti-Gambling Sunday in our denomination. Probably 7o percent of our
churches had an antigambling sermon that Sunday.”*” In 1999 Anti-Gambling
Sunday fell on September 19, less than a month before the lottery referendum.
In a state with more than one million Southern Baptists, the antilottery mes-
sage reached many voters.

All of Siegelman’s rivals for governor in 1998 campaigned against the lot-
tery. Lenora Pate, who had challenged Siegelman for the Democratic nomina-
tion, Winton Blount, who had challenged Governor James for the Republican
nomination, and James himself spoke against the lottery on numerous occa-
sions during the referendum campaign. Lieutenant Governor Windom did
the same, charging that the lottery was not for education but “for the good ol’
boys in Montgomery.”**

Although lotteries typically enjoy strong support from African American
voters in state referenda, some prominent black Alabamians, such as Rep-
resentative Rogers, a longstanding legislative supporter of gambling, helped
lead the opposition in 1999. Rogers, along with other black legislators such as
Laura Hall, James Buskey, and Yvonne Kennedy, took issue with the lottery’s
Siegelman-sponsored enabling legislation because it barred federal Pell grant
recipients from receiving HOPE scholarships. “I was all over the state saying
that his lottery would hurt poor people,” said Rogers. “They call me the ‘sin
legislator’and the ‘gambling legislator,”so when I came out against the lottery,
people thought there must really be something wrong with it.” Conservative
lottery opponents welcomed Rogers’s opposition. “If John wants to preach
that doctrine,” remarked Dan Ireland of the Alabama Citizen Action Pro-
gram, “I'll say, Amen!"”*

In addition to criticism from African American political leaders, Siegel-
man’s lottery was attacked by a substantial number of black clergy. As Mizzell
points out, “The black preachers of the state turned against the lottery and
this reduced the black vote from 9o percent for Siegelman in 1998 to only 60
or 70 percent for the lottery in 1999.”*

Not all the opposition to the lottery was public. Not wanting to face com-
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petition from an Alabama lottery any more than they did from video gambling
at Alabama dog tracks, the Mississippi Choctaws now funneled $300,000
through ATR to Citizens Against a Legalized Lottery (CALL), a new orga-
nization led by Birmingham businessman Jim Cooper.” CALL produced the
video that was distributed by the AFA and tried to coordinate the antilottery
efforts of whites with those of black Alabamians. “My group [CALL] did give
some money to black groups to help fight the lottery,” Cooper recalled, “for
example, around $40,000 for radio [advertising] in Mobile County. And we
did win Mobile County.”*

A poll taken at the end of September indicated that the counterattack had
succeeded in moving public opinion. Only 51 percent of the state’s likely voters
said that they would support the lottery. Forty-two percent said they would
vote against it, and 7 percent said they were still undecided.* During the final
two weeks of the referendum campaign, new political developments helped
convert undecided voters and a handful of lottery supporters into lottery op-
ponents. On the eve of the October 12 vote, a scandal tainted the Siegelman
administration and, indirectly, its proposal for a lottery. Newspapers reported
that members of the administration and high-ranking officials in the state
Department of Public Safety had been fixing traffic and speeding tickets for
their friends and colleagues. Siegelman’s executive secretary, Nick Bailey, and
his public safety director, Mike Sullivan, eventually lost their jobs because of
the scandal.

The ticket fixing scandal gave lottery opponents ample ammunition to
claim that state officials in general and governors in particular could not be
trusted to run honest operations, including a lottery. (Two of Siegelman’s
three most recent predecessors, Hunt and Folsom, had left office amid ethics
scandals.) Shortly before the lottery referendum, Jim Cooper asked, “What
would have happened if there were hundreds of millions of dollars involved
instead of traffic tickets?” Dovetailing with Windom’s message that the lottery
was for the “good ol boys of Montgomery,” Cooper argued that the lottery is
“ripe for all types of corruption” among state officials. Antilottery television
commercials had already been playing to voters’ suspicions by portraying two
overweight, cigar-chewing politicians gloating about the cream they expected
to skim off the lottery. Now the news seemed to confirm these concerns. As
Rick Dent recalled, the ticket fixing scandal was “the giant straw that broke
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the camel’s back. If the other side’s message is, “You can't trust these guys, and
a scandal breaks a few days before the vote that involves the governor’s staft
fixing tickets—that’s going to kill you.”*

On October 12,1999, Alabama voters rejected Siegelman’s lottery proposal
by 54 to 46 percent. Although pro-lottery groups outspent opposition groups
$5 million to s1.2 million, the antilottery position prevailed. Turnout was high
across the state but especially in the counties that voted against the lottery.
Governor Siegelman admitted defeat. “The people have spoken,” he said, “I

accept their decision.”

The Post-Lottery Politics of Gambling

With the lottery off the state’s political agenda, at least for a time, the politics
of gambling in Alabama for the most part morphed into what it had been be-
fore the lottery issue arose. Starting with the 2000 legislative session, progam-
bling legislators introduced bills and constitutional amendments to allow the
state’s still struggling dog tracks to offer video gambling with cash payouts.

'The defeat of the lottery colored the legislature’s consideration of these
proposals. No gambling bill was passed in either chamber in 2000, in part
because a sizable number of the representatives and senators who had voted
for the lottery were eager to go on record against some form of gambling.
As Windom said at the time, “Any senator who votes for gambling after the
people rejected gambling last October is going to do so at his or her risk.” A
poll found that 56 percent of Alabamians opposed allowing video gambling
for cash at the dog tracks. Citizens for a Better Alabama, the antigambling
organization formerly known as Citizens Against a Legalized Lottery, lob-
bied against video gambling. So did the state’s Baptist churches. Most notably,
the Alabama Christian Coalition funded an anti—video gambling campaign
with an $850,000 donation from Americans for Tax Reform. The original (and
until 2005 unknown) source of the money was the Mississippi Choctaws, who
funneled it to the Christian Coalition through ATR for fear that legalizing
trackside video gambling in Alabama would cut into the tribal casino’s cus-
tomer base.*

Proposals to expand gambling at the dog tracks continued to be pressed
in subsequent legislative sessions, however. The defeated lottery remained an

important backdrop to these proposals. Legislators were still wary of arousing
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the substantial and well-organized constituencies that had rejected lottery
gambling. Even more important was the indirect effect of two events seem-
ingly separated by time and distance: the Alabama legislature’s 1996 passage
of the Chuck E. Cheese law and an October 14, 1999, South Carolina state
supreme court decision that declared video gambling unconstitutional and
forced video gambling operators out of business in that state by July 1, 2000.

Taken together, these events sparked a migration from South Carolina to
Alabama of video gambling machines that pay winners in paper slips redeem-
able for prizes. By 2001, Alabama was estimated to have as many as ninety
thousand video gambling machines in operation, most of them either in so-
called adult arcades or at the state’s dog tracks, which had begun offering
video “games of skill” played for prizes. Because the machines do not pay out
in cash, adult arcade and track operators argued, their gambling operations
were protected by the same law that allowed Chuck E. Cheese and other
businesses to let children play games for small prizes. Like the machines in
the children’s arcades, the video gambling machines were untaxed and unregu-
lated. As periodic raids by law enforcement agencies indicated, a significant
number of the machines paid out illegally in cash.

These developments provoked a host of responses. On behalf of the dog
tracks, Sen. Gerald Dial, a Democrat from Lineville, introduced a bill to shut
down the adult arcades while simultaneously allowing the tracks to offer video
gambling with unlimited cash payoffs. To win the support of the Alabama
Amusement and Music Operators Association, whose members place small
numbers of gambling machines in convenience stores, restaurants, and bars,
Dial’s bill also would have allowed businesses to have as many as four of the
machines. Finally, in hopes of winning broad-based support at a time when
the legislature was looking for ways to close a s160 million funding shortfall
for the state’s education system, Dial endorsed a companion bill in the House
to raise $20 to $30 million per year by taxing the machines.

Dial underplayed the benefits the tracks would derive from his bill, pre-
senting it instead as an antigambling, revenue-raising measure that would
close down the proliferating adult arcades while helping the state to meet
its fiscal needs. Dog-track owner Milton McGregor argued that he needed
no-limits video gambling to compete not just with Mississippi’s casinos but
also with three high-stakes video bingo halls operated by Alabama’s Poarch
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Creek Indians on sovereign reservation land near Atmore, Montgomery, and
Wetumpka.*” Although the federal Indian Gaming Regulatory Act of 1988
forbade the Poarch Creeks from offering casino games in the absence of a
compact with the state government, the act did authorize the tribe to offer
high-stakes bingo gambling on tribal land. As one previously antigambling

«s )

legislator said, the presence of the Poarch Creek facilities meant that “it’s no
longer a question of should there be gambling in the state of Alabama.”*

Governor Siegelman endorsed Dial’s bill, and, on May 2, 2001, the Senate
narrowly passed it by eighteen to seventeen. Opponents of gambling such as
Windom, Giles, and Ireland responded by rallying against the bill because it
would expand gambling at the tracks. “They may parade it as a bill to close
down gambling arcades,” Ireland charged, “but it’s a guise for the dog tracks to
have full-fledged gambling.” As for closing down the adult arcades, gambling
opponents expected that to happen anyway because of an advisory opinion
issued by four justices of the state supreme court when overturning the court’s
1997 opinion that some video gambling devices were constitutionally permis-
sible games of skill. The court had been asked if bills such as Dial’s were rev-
enue measures that, under the state constitution, must originate in the House
rather than the Senate. Three of the nine justices responded directly to this
question and two chose not to respond at all. The other four, including the
court’s new chief justice, Roy Moore, offered a sweeping opinion that declared
video gambling machines to be unconstitutional games of chance. Although
the proposed legislation described the machines as “skill-dependent wagering
games,” Moore and his colleagues wrote, “the player’s skill cannot determine
the outcome.” The House decided not to vote on the gambling bill, and it
died at the end of the 2001 session.*

Not everyone agreed that an advisory opinion issued by less than a major-
ity of the court was binding. Although the opinion placed some of McGregor’s
existing gambling machines in legal jeopardy and foreclosed his immediate
hopes for cash-paying machines, he responded defiantly, installing several
hundred more of the prize-giving machines at his tracks. But a number of
courts and prosecutors around the state heeded state attorney general Bill
Pryor’s recommendation to accept the supreme court’s advisory opinion as
binding and shut down the arcades. To buttress this recommendation, Pryor

sought and in December 2002 won a unanimous judgment from the Alabama

Alabama: The Governor and the Churches 11



Court of Civil Appeals declaring that gambling machines violate the state
constitution’s ban on lotteries.”® As Pryor had hoped, the ruling was appealed
to the supreme court by the losing party, a machine distributor named Ted’s
Game Enterprises. Pryor was certain that the court’s decision in this case
would be consistent with the four-justice advisory opinion, thus removing all
doubt that video gambling is illegal in Alabama. His strategy was vindicated
in June 2004 when the supreme court upheld the civil appeals court’s decision
by a seven-to-one vote.

Undeterred by the court’s decisions or by his previous failures to win
legislative approval for cash-paying machines at his dog tracks, McGregor
changed his strategy. In 2003, taking advantage of an obscure but important
provision of the Alabama constitution governing the adoption of constitu-
tional amendments that affect only one county, he engineered the passage of
amendments to allow bingo-style high stakes electronic gambling machines
at the tracks in Greene County and Macon County. The constitutional provi-
sion stipulates that a one-county amendment, after clearing the legislature,
need only be approved by the voters of the affected county in order to become
part of the state constitution.”* The only African American Republican in the
legislature, Rep. Johnny Ford of Tuskegee, allowed his colleagues to vote down
one version of the bingo amendments while inserting a slightly different ver-
sion into another bill that passed. Legislators thought they had defeated the
electronic cash bingo measure, and the Birmingham News congratulated them
in an editorial for doing so.*? In truth, they had forwarded the measures to the
voters of Macon and Greene counties, who approved them as constitutional
amendments in referenda that November. By January 2004, hundreds of high-
stakes video bingo machines were operating at each track.

With sponsorship by Senator Dial and Rep. Yvonne Kennedy, a Mobile
Democrat, McGregor then pushed a constitutional amendment during the
2004 legislative session that would allow him to add video gambling halls to all
of his tracks. The amendment was packaged as “Bingo for Books” because the
profits from the new cash-paying gambling machines would be taxed at a rate of
14 percent and the revenues used to buy textbooks for the state’s public schools.
'The new strategy was politically astute, winning the endorsement of the Ala-
bama Education Association and the Alabama Association of School Boards.
The measure even passed the Senate by the three-fifths majority required for
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constitutional amendments, with Democratic senators supporting it twenty to
three and Republicans opposing it one to six. But it succumbed to a threatened
filibuster in the House, where antigambling Republicans were more numerous.”

McGregor is nothing if not resourceful, however. In December 2005 he
opened a round-the-clock facility at his Birmingham track that, to all appear-
ances, was a slot-machine hall with 1,320 casino-like machines. “I've tried to
make it as much like a casino as I could,” he declared on the eve of the facili-
ty’s 2005 opening. What made the machines legal, McGregor argued, was that
they constituted “promotional sweepstakes,” not gambling. The machines read
plastic cards, which customers bought for the ostensible purpose of using the
Internet in the track’s new cybercafé, to determine which of the cards were
winners. (In truth, the computers are scarcely used.) On January 31, 2006, a
Jefferson County judge, with gritted teeth, ruled the games legal even though
“the sweepstakes operation is a sham. Through careful planning [McGregor]
found a loophole in the patchwork of Alabama’s anti-gambling laws and has
taken advantage of that loophole.” At the start of the 2006 legislative session,
Governor Riley submitted a bill designed to close the sweepstakes loophole,
but it was buried in the legislature’s tourism committees. According to Sen.
Hank Erwin, the bill’s sponsor, and Rep. Johnny Mack Morrow, legislators
on neither side wanted to vote on the issue. A yes vote would generate a Mc-
Gregor-funded opponent in the next election and a 7o vote would brand one
as progambling.**

As for a state lottery, doubt was removed in November 2002 about the
prospect of reviving the idea any time soon when Siegelman was narrowly de-
feated in his bid for reelection by Rep. Bob Riley, an antigambling Republican.
Siegelman had revived his proposal for a lottery in modified form in May 2002.
Pointing to recent shortages in state funding for public education, Siegelman
proposed to designate the s200 million per year that he now estimated a lot-
tery would generate for public school systems rather than for college schol-
arships. He also argued that Alabama needed a lottery because Tennessee
was about to enact one, draining even more dollars from the state as north
Alabamians crossed the border to buy Tennessee lottery tickets. (He was right
about Tennessee, which approved a lottery referendum in November 2002.)
Riley and Windom, his rival for the Republican nomination, outdid each

other in professing opposition to a lottery. A pollster found that Siegelman’s
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lottery plan was energizing opponents more than supporters, and Riley won
the election. Siegelman and the lottery suffered an additional setback when
he ran another “education lottery”—centered campaign for the Democratic
gubernatorial nomination in 2006, only to be handily defeated by Lt. Gov.
Lucy Baxley.*

Riley made clear when he took office that a lottery “is not an option” and
that he would veto any bill that explicitly authorized video gambling for cash
prizes at the racetracks. “One, I don't think it would generate any money,” the
new governor said of the track proposal. “Two, I think it’s an excess burden on
the poor. Three, it sends a message that you can get something for nothing.”
When the Poarch Creek Indians offered to share their profits with the state
in return for a compact authorizing the tribe to turn its gambling halls into
casinos, Riley refused to negotiate with them as part of his across-the-board

opposition to gambling.*’

WHY ALABAMA REJECTED CASINOS AND A LOTTERY

Alabama remains one of only two states in the South with neither a lottery
nor commercial casinos. (Arkansas is the other.) This status persists despite
the strong push for casino legalization in 1993 and 1994, the raucous debate
over a state lottery in 1998 and 1999, the federally authorized opening of sev-
eral tribal video bingo halls, and ongoing, partially successful efforts to allow
video gambling for cash prizes at the state’s dog tracks. As with the other
states we have examined, any explanation of the politics of gambling in Ala-
bama must draw on a combination of policy diffusion (that is, the examples
of Alabama’s neighbors), the internal characteristics of the state, and policy
entrepreneurship.

'The campaign for casino legalization had little going for it. No governor
or other prominent statewide official has ever stepped forward as a would-be
policy entrepreneur on this issue. Casino gambling is anathema to the state’s
many and powerful Protestant denominations. Equally important, the work-
ings of policy diffusion on this issue have been of ambiguous political con-
sequence. Mississippi’s enactment of casino gambling in 1992 certainly gave
Alabama dog-track owners and Mobile tourism officials an argument they

could use in demanding the right to offer casino games of their own. But as
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was shown in chapter 1, Mississippi legislators had legalized casinos quietly,
leaving the public unaware of how pervasive casino gambling would become
in the state. Even the casino’s strongest supporters in Mississippi agree that
casino legalization could not have survived close public scrutiny at the time of
enactment. Casino advocates in Alabama have never had the luxury of flying
below the political radar. The presence of Mississippi casinos made it obvi-
ous to all that casino legalization in Alabama would be a major and a highly
controversial step.

'The politics of video gambling at the dog tracks has been more complex.
The four tracks are established legal enterprises and significant employers.
No one disputes that they have suffered from the rise of casino gambling in
Mississippi and high-stakes video bingo on Indian lands within Alabama.
Track owner Milton McGregor is a shrewd and influential figure in state
politics who has shown considerable adroitness in his campaigns to install
video gambling machines at some of his facilities. That said, Alabama’s vot-
ers have shown little inclination to support efforts to expand gambling, and
Mississippi’s Choctaw casino operators have demonstrated their willingness
to spend heavily (albeit covertly) to defeat any campaign to do so. In a shifting
coalition, the Choctaws, who also have worked to prevent the Poarch Creek
Indians from expanding their bingo halls into casinos, allied with the Poarch
Creeks in a successful campaign to prevent Alabama’s Mowa tribe from se-
curing federal recognition, which would have allowed the tribe to sponsor
bingo gambling on its lands north of Mobile.*®

The campaign for an Alabama lottery also failed but only after coming
very close to succeeding. In this case, the workings of diffusion, internal char-

acteristics, and policy entrepreneurship were the most complex of all.

Diffusion

Diffusion theory helps explain both why the lottery rose to the top of Ala-
bama’s political agenda in the 1990s and why it failed to be enacted. By 1998
Alabama was bordered by two lottery states, Florida and Georgia. The cre-
ation of the Florida lottery in 1986 had placed lottery gambling on Alabama’s
political agenda in the 1990 election in a small way, when Siegelman based
his first campaign for the Democratic gubernatorial nomination on the issue.

But the influence of Florida’s example remained limited. For one thing, the
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Florida lottery placed only the southeastern part of Alabama on a border with
a lottery state, attracting a relatively small share of Alabamians as players.
For another, the Florida lottery was widely regarded as a disappointment. Its
promise to increase funding for the state’s public schools had been compro-
mised by the legislature’s pattern of substituting lottery revenues for existing
educational spending from the general fund.

'The launching of the Georgia lottery in 1993 not only increased dramati-
cally the number of Alabamians playing out-of-state lottery games but also,
with its celebrated lottery-funded HOPE scholarship program, offered a
popular example of what a lottery could help to accomplish in a state. In 1998,
when Siegelman ran again for governor, he had a more politically appealing
version of the lottery to present to the voters. Not only did he run an “Educa-
tion Lottery”—focused campaign, but he and others attributed his victory to
his embrace of the issue.

Tennessee’s approval of a lottery referendum in November 2002 came too
late to help secure Siegelman’s lottery-based reelection in that year. But the
sale of the first Tennessee lottery ticket in 2004 meant that Alabama was
now surrounded on all but its western border by lottery states, each attracting
swarms of players from Alabama. (Indeed, all ten of the top sales locations for
the Tennessee lottery are just north of the Alabama line.) “I think the people
of Alabama are going to demand a lottery when they see Tennessee taking
money out of the state, as well as Mississippi, Georgia, and Florida,” Siegel-
man said soon after leaving office in 2003.? In 2006, declaring his candidacy
for governor once again, Siegelman promised to renew his campaign for a
lottery and pledged to negotiate a compact with the Poarch Creek Indians
which would allow them to operate full-scale casinos on their lands in return
for making substantial contributions to the state treasury.

As governor, Siegelman had immediately pressed for the enactment of a
Georgia-style lottery in Alabama. But he neglected the advantages of incre-
mental diffusion—that is, the political benefit that leaders in one state may
derive from altering, if only cosmetically, a policy innovation in the course
of borrowing it from another state. The dynamics of political campaigning
make such alterations advantageous: state pride requires political candidates
to avow that, far from simply copying another state’s policy, they will improve
it and adapt it to their own state’s circumstances. That is what Zell Miller did
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in Georgia when he modified Florida’s lottery by explicitly providing that
lottery-generated revenues would not be substituted for existing spending on
education. It’s also what Miller suggested that Siegelman do: as Miller put it,
“Every state is different.”® But Siegelman was so personally—and publicly—
devoted to the Georgia example that he failed to modify the lottery in any
way that would give Alabamians a sense of pride and ownership in the new
policy he was asking them to endorse in the statewide referendum.

The working of antidiffusion in Alabama’s politics of gambling should
not be overlooked either. The Mississippi Choctaws did not want Alabama to
legalize any new form of gambling that might distract their Alabama custom-
ers. The tribe was politically astute enough to realize that open opposition to
gambling legalization in Alabama would backfire. But in 1999 and 2000, the
Choctaws covertly channeled nearly s2 million to antigambling organizations

in Alabama that shared their opposition to gambling in that state.

Internal Characteristics

Diffusion theory accounts substantially for the prominent place of the lottery
on Alabama’s policy agenda during the late 199os. The state’s internal charac-
teristics help explain the voters’ eventual decision not to create one.

Initial public support for the lottery was never as high in Alabama as it
typically is in states that enact lotteries. Although Siegelman’s sixteen-point
margin of victory in 1998 was impressive, especially considering that he was
the first Democrat to be elected governor of Alabama in twenty years, the
election-day exit poll showed that only 54 percent of the voters favored a
lottery. Because Siegelman’s party controlled both houses of the state legisla-
ture, his lottery proposal enjoyed smoother legislative sailing during his first
months in office than this level of public support would have predicted. In
South Carolina, by contrast, Governor Hodges required a higher level of pub-
lic support to win legislative endorsement of the lottery because both houses
were controlled by the opposition Republican party.

An additional internal characteristic that contributed to the defeat of the
lottery in Alabama, albeit only mildly, is the state constitution. The constitu-
tion includes a prohibition on lotteries, which meant that Siegelman needed
an amendment in order to secure his proposed new policy. The Democratic
legislature did its part, providing the three-fifths majorities needed for passage.
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But the amendment process also requires voter approval in a statewide ref-
erendum. That requirement is no bar to popular or uncontroversial minor
amendments—the Alabama constitution has been amended more than
seven hundred times. But, as we have seen, the voters of Alabama were never
strongly pro-lottery.

Another characteristic of the state constitution is that it empowers the
governor to choose, subject to legislative approval, the date of the referendum.
In the case of the lottery, Siegelman decided to hold the statewide vote on
October 12, 1999, thinking that the already-scheduled municipal elections in
two large cities with substantial African American communities would spur
a disproportionately high turnout among lottery supporters.

Giving the governor discretion to choose the date of a referendum creates
the possibility that he will choose badly. Siegelman did: his decision back-
fired. The date he set for the special election on the lottery followed close on
the heels of the Southern Baptists’ long-scheduled Anti-Gambling Sunday.
Alabama Baptists, who constitute one-fourth of the state’s population, were
already riled by the dog tracks’ efforts to win legislative approval of video
poker. Roused to action by this more controversial form of gambling, as well
as by sermons that portrayed the lottery as the first step toward slot machines
on every street corner, they were better organized and more motivated to op-
pose the lottery than they otherwise might have been.

Less foreseeable but no less significant, the October 12 date turned out
to mean that the voters were asked to consider giving the governor more
administrative power just as they were hearing news stories about a ticket-fix-
ing scandal directly connected with Siegelman’s office. As Rick Dent recalls,
“After the ticket scandal, the referendum was about whether we can trust the
legislature and the governor with s150 million a year. The voters’ answer was,

‘Hell no, we can’t trust these people.’”®!

Policy Entrepreneurship

In several southern states, the politics of gambling has been marked by policy
entrepreneurs—usually governors or prominent state legislators—taking the
lead in the effort to create a lottery or open the legal doors to casino gambling.
Miller of Georgia and Hodges of South Carolina served as policy entrepre-

neurs for their states’lotteries, and state representative Sonny Merideth was
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the entrepreneur for casino legalization in Mississippi. Don Siegelman aspired
to be the policy entrepreneur who instituted a lottery in Alabama. Although
he was, in the words of one observer, “the most adroit political campaigner
this state has seen since [former governor and presidential candidate] George
Wiallace,” he failed to do so, for three main reasons.®?

First, after his election in 1998, Siegelman overinterpreted his electoral
victory as a clear mandate for a lottery. In truth, his election in an increas-
ingly Republican state was as much a function of incumbent Fob James’s
shortcomings as it was of Siegelman’s lottery proposal. The narrow majority
for the lottery among exit poll respondents suggests that the voters were more
interested in changing governors than in inviting a new form of gambling
into their state.

As governor, Siegelman and his political advisers proceeded as though the
voters had spoken more clearly on the lottery than they had. During the first
several months of his administration, Siegelman operated on the assumption
that his lottery amendment would pass with only moderate campaigning on
his part in the weeks before the referendum. This proved to be a severe miscal-
culation because, as Dent says, he and Siegelman were not “where we needed
to be” in the campaign to win public approval of the lottery.

Second, Siegelman secured passage of the enabling legislation for the lot-
tery before the electorate voted on the constitutional amendment that would
activate such a law. This was a considered political judgment, rooted in the
governor’s belief that a significant number of voters would refuse to buy a pig
in a poke—that is, approve a lottery amendment to the constitution without
knowing how the lottery would work. But the price of proceeding in this way
was high. Because the legislation spelled out how the lottery would operate
and how lottery revenues would be spent, groups of voters who might other-
wise have thought that they would benefit from a lottery now knew that they
would not. Anti-lottery television commercials played on their disappoint-
ment with the slogan, “Not #is lottery, Alabama.”®

Specifically, convenience store owners were disappointed by the 5 percent
commission they would earn from ticket sales, which did not seem to justify
the cost of hiring new employees. Some African American voters, led by black
legislators such as John Rogers, were upset that Pell Grant recipients would
be excluded from receiving lottery-funded HOPE scholarships. Siegelman
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miscalculated that these groups would come around in the end and provide as
much support for the lottery as if their specific concerns had been addressed.
The falloff in support among black voters for the lottery is hard to measure
in the absence of referendum-day exit polls, but evidence that it made a dif-
ference can be found in the fact that majorities in certain areas with sizeable
African American populations, including Mobile and Tuscaloosa, voted for
Siegelman in 1998 but voted against the lottery in 1999.

Finally, Siegelman was not the only player in the lottery game. In most
southern states, conservative Christian white voters have been the chief op-
ponents of lotteries and African American voters, many of whom are theologi-
cally if not politically conservative, have been the chief supporters. In Ala-
bama, some Southern Baptist and other white conservative Christian leaders
reached across racial lines to forge alliances with black Christian leaders on
the lottery issue. African American clergy did not have to campaign against
the lottery to hurt its chances. All they needed to do was lie low. As political
scientist Paul Johnson found, “With many of the [black] preachers sitting on
their hands or campaigning quietly against the lottery rather than exhorting
their followers to go to the polls, it is not surprising that voter turnout in the
black belt counties was lower than usual.”** The result was that the pro-lottery
vote in the African American community, which was large enough to carry
similar constitutional amendments to victory in Georgia and South Carolina,

was too small to do so in Alabama.
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FIVE

TENNESSEE

“Let the People Decide”

Tennessee shares borders with eight states, as many as any other state in the
union. By the mid-1990s, all eight of Tennessee’s neighbors had legalized at
least one form of gambling. Tennesseans had easy access to Mississippi’s ca-
sinos, Arkansas’s racetracks, Missouri’s lottery and casinos, Kentucky’s lottery
and horseracing, and Virginia’s lottery. They could visit North Carolina’s East-
ern Band of Cherokee Indians casino, buy lottery tickets in Georgia, and
experience Alabama’s dog tracks and charitable bingo. Fifty-five percent of all
Tennesseans lived in counties that shared a border with at least one of these
gambling states.

“Tennessee is an island in a sea of gambling,” said Ned McWherter, a
former speaker of the Tennessee House of Representatives and governor, in
a 2000 interview.! Diffusion theory—that is, the scholarly model of state
policy innovation in which public policies spread from state to state as states
learn from each others’ experiences—would lead one to expect that the is-
land would have been quickly engulfed. Yet until the early 2000s, Tennessee
remained the only state in the South and, along with Hawaii and Utah, one
of just three states in the country that allowed no form of legal gambling
within its borders. Not only had it consistently rejected the casinos and lot-
teries prevalent among its neighbors, but it also had abandoned other kinds
of gambling—specifically, pinball gambling, charitable bingo, and pari-mutuel
wagering—that recently had been legal in the state.

By all accounts, Hawaii and Utah remain disinclined to legalize any form
of gambling. But in 2001, Tennessee’s General Assembly voted to place on the
state’s general election ballot a lottery amendment closely modeled on Geor-

gia’s. (The amendment explicitly banned casino gambling.) In 2002, the measure
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was approved by the voters. In 2003, the legislature passed the enabling legis-
lation to create the Tennessee lottery. In 2004, the first ticket was sold.

Several aspects of the politics of gambling help to explain why Tennessee
was so slow to create a lottery and why it finally did so. The influence of other
states—that is, the working of diffusion—was complex and multidirectional.
To be sure, the specter of Tennessee dollars flowing into the coffers of border-
ing state treasuries and gambling establishments generated strong support for
legalized gambling throughout the 1990s. So did the casino-based economic
boom in Mississippi, the apparent success of Georgia’s lottery-funded college
scholarship program, and the general satisfaction nearby states seemed to feel
about their own forms of legal gambling. Yet the many and varied examples
offered by Tennessee’s neighbors divided the efforts of gambling’s advocates,
some urging casinos and some a lottery, with the result that neither was able
to muster a winning coalition for quite some time.

As for Tennessee’s own internal characteristics—the second major influ-
ence on state policy making that political scientists emphasize—those that
are relevant to the politics of gambling often were unfavorable to legalization.
Some of these characteristics have to do with Tennessee’s constitution, espe-
cially its uniquely arduous amendment process. Others are rooted in the state’s
earlier experience with gambling.

In Tennessee as in Georgia, South Carolina, Louisiana, and Alabama,
the banner for the lottery was carried by a prominent Democratic politi-
cal leader. In this case, however, the policy entrepreneur was a state senator,
Steve Cohen, rather than a governor. (Until recently, Tennessee’s governors
have been unenthusiastic about or hostile to gambling.) Cohen’s energies and
abilities kept the lottery and, on one occasion, casinos high on the state’s
political agenda for nearly twenty years. No progambling policy entrepreneur
in any state worked so hard for so long as Cohen. Yet Cohen’s controversial
qualities—both political (he was arguably the most liberal member of the
legislature) and personal (he is famously abrasive and impatient)—slowed the
progress of the cause he pursued so vigorously.

In this chapter the long and complex politics of gambling in Tennessee
is organized chronologically, into four main parts. The story begins with a

discussion of Tennessee’s experience during the 1970s and 1980s, when pinball
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gambling, charitable bingo, and pari-mutuel wagering were prominent on the
state’s policy agenda. It then considers the period from 1990 to 1994 when for
the first time lottery and casino legalization received serious consideration.
'The third part of the chapter treats the politics of gambling from 1995 to
2000, when the prospects for a lottery declined. The final section concentrates
on the early 2000s, when the lottery passed from proposal to policy and chari-

table gambling was revived in a more modest form than in the past.

PINBALL, BINGO, AND HORSERACING, 1971-1989

Tennessee’s consideration of a lottery and casinos in the 199os and early 2000s
followed two decades of unhappy experience with other forms of gambling.
'This experience cast a long shadow over subsequent proposals to legalize gam-
bling.

Charitable bingo was the first form of gambling to be made legal in Ten-
nessee in the twentieth century. Government-sanctioned private and munici-
pal lotteries had been integral to Tennessee’s history from the late eighteenth
century until 1834, when lotteries were constitutionally banned in a provision
that was incorporated into the 1870 state constitution and remained in force
until it was amended in 2002.? In 1971, however, responding to requests from
the Roman Catholic dioceses of Memphis and Nashville and from veter-
ans groups around the state, the General Assembly voted to allow nonprofit
groups to sponsor bingo as a fundraising device. Some of the groups that took
advantage of the new law turned out to be charities in name only, donating just
a tiny fraction of their revenues to philanthropic causes and pocketing the rest.

At about the same time, the pinball gambling industry, which previously
had operated legally only in Nevada, moved into Tennessee. In 1975, the court
of criminal appeals ruled that pinball gambling machines were not covered
by any of the state’s antigambling statutes. Within a short time Tennessee
became known as the “Pinball Capital of the Nation,” with fifteen thousand
gambling machines. Although the machines paid off betters at an extraor-
dinarily low rate—sometimes no more than 20 percent of the amount wa-
gered—they attracted enough players in Tennessee to bring the industry an
estimated yearly gross of around sroo million.?
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Attempts by legislators to close the loophole in Tennessee’s antigambling
statutes were thwarted by the pinball industry, which flooded state elections
with campaign contributions. The success of their efforts left pinball gambling
not just legal but also untaxed and unregulated. The election of Gov. Lamar
Alexander in 1978 tipped the political balance against pinball, however. Alex-
ander opposed gambling in all forms. “My objection,” he says, “was that it was
state-sponsored something-for-nothing and that this wasn’t the kind of values
I wanted to encourage or that the state should encourage.” Citing the judg-
ment of law enforcement officials that it was impossible to prevent minors
from gambling on pinball machines, the popular Republican governor urged
the General Assembly to ban pinball gambling by July 1, 1982. The legislature
not only voted to pass the ban but also declared bingo illegal in the same act.

Advocates of charitable bingo quickly attempted to have the ban reversed.
“The Catholic bishops came to see me only two times in eight years, once
about the death penalty and once about bingo,” says Alexander. “The bishops
told me that bingo was important to the operation of their churches and their
schools, that they were pressed for money. I didn't see bingo in the basement
of a parish church as a great threat to the values of our society.” Under pres-
sure from veterans groups and religious organizations that raise money from
the game, the legislature again legalized charitable bingo in 1980.

Bingo returned to the state’s political agenda in 1984, when Attorney Gen.
Bill Leech declared in an advisory opinion that the law making charitable
bingo legal was unconstitutional.® Leech argued that bingo, as a game of
chance played for money, violated Article XI, section 5 of the Tennessee con-
stitution, which says: “The legislature shall have no power to authorize lotter-
ies for any purpose: but shall pass laws to prohibit the sale of lottery tickets in
the state.”

Leech’s opinion carried great legal weight. Uniquely among the states, the
Tennessee constitution provides that the state attorney general is appointed
by the justices of the supreme court and, in addition to representing the state
in civil litigation and criminal appeals, “provides formal opinions interpret-
ing state statutes and provisions of the state constitution.” The legislature re-
sponded to Leech’s opinion by considering for the first time an amendment to
remove the constitutional ban on lotteries. Some advocates, especially Senator
Cohen of Memphis, hoped that repealing the ban would open the door to a
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state lottery. But most legislators who supported the amendment were mainly
concerned about restoring bingo. In 1984, they won majorities for their pro-
posal in both houses.”

Unfortunately for the amendment’s advocates, this vote was only the be-
ginning. Under the constitutional amendment method that they pursued—
the resolution method—two consecutive general assemblies must approve a
proposed amendment, the first by a simple majority of the entire membership
of both houses, and the second by a two-thirds majority. The amendment
then goes before the voters in the next gubernatorial election. For the amend-
ment to become a part of the constitution, a majority of all those voting for
governor, not just a majority of those voting in the referendum, must approve
it. Because it was widely assumed that many people who vote for governor
would leave the voting booth before reaching the part of the ballot where
referenda are located, this method of amending Tennessee’s constitution had
seldom been used.

Having passed the amendment in the 1983-84 General Assembly, the next
task for bingo and lottery supporters was to win two-thirds majorities for the
measure in both the House of Representatives and Senate in 1985 or 1986.
They were successful in the Senate, where they got the necessary twenty-two
of thirty-three votes. As in 1984, most Democrats voted for the lottery and
most Republicans voted against it. But Memphis Democrat Mike Kernell, the
amendment’s sponsor in the House, refused to let the measure come to the
floor because he lacked the votes to pass it. Alexander’s continuing opposition
made Republican support difficult to attract.

'The bingo industry abandoned its effort to change the constitution, partly
because in practice bingo in Tennessee was as widespread as ever. In 1984, as a
way around Attorney General Leech’s opinion, the legislature passed a statute
that classified bingo wagers as charitable contributions rather than as bets.
'The idea was to allow only legitimate charities and churches to sponsor bingo,
and Alexander reluctantly signed the law on that basis. Administration of the
statute was assigned to the secretary of state’s office.®

In February 1989, the five-member Tennessee supreme court ruled unani-
mously that the constitutional ban on lotteries applied to all games that have
three characteristics: payment of money, for a chance, to win a prize. In doing

so, the court pointed out that the constitution does “not prohibit all forms of
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gambling.” “Games of skill” such as poker, blackjack, and pari-mutuel betting
on horse or dog racing were illegal under state law, but they were not barred
by the constitution. But “games of chance”—not just a state lottery but also
raffles, and, in the case at hand, charitable bingo—were a form of lottery and
therefore unconstitutional.” State regulators promptly ordered Tennessee’s 160
licensed bingo parlors to close immediately.

In January 1989, a month before the supreme court’s ruling, the public
learned of a massive federal investigation involving the bingo industry’s ef-
forts to corrupt the secretary of state’s office and certain legislators. Opera-
tion Rocky Top focused on bribes paid to state officials by W. D. “Donnie”
Walker, who had been Tennessee’s bingo regulator before resigning in 1987 to
become a bingo lobbyist. Rocky Top jarred the state, resulting in the indict-
ment of several lobbyists, regulators, and bingo operators, and provoking the
suicides of Secretary of State Gentry Crowell and the chair of the House state
and local government committee, Rep. Ted Ray Miller. As Democratic state
senator Roy Herron of Dresden recalls, “You had this swirl of horribly tragic
consequences.”® To most voters, Rocky Top was about corrupt politicians in
general. To legislators it was a more specific warning about the potentially
devastating side effects of legalized gambling.

Taken together, the supreme court decision and the Rocky Top scandal
sounded the death knell for charitable bingo. More to the point, the history
of charitable bingo, coupled with the state’s unhappy experience with pinball,
complicated the broader politics of gambling in Tennessee. By 1989, lotteries
existed in the District of Columbia and thirty-two states, including three of
Tennessee’s neighbors, Virginia, Kentucky, and Missouri. But when Tennessee
finally began to give serious consideration to a lottery later that year, advocates
had to deal with negative attitudes about gambling that were still fresh in the
minds of the state’s political leaders. McWherter says that the scandal “gave
the opposition the issues to talk about.”"!

'The one new form of gambling that the legislature did authorize during
the 1980s also undermined, in a different way, subsequent efforts to create a
lottery. Because pari-mutuel betting, as a game of skill, did not violate the
constitutional ban on lotteries, the General Assembly was able to legalize
horseracing by statute. Most of the impetus to do so came from Memphis

legislators, who were distressed by the amount of money that their con-
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stituents were betting across the Mississippi River at Southland Greyhound
Park, a nearby Arkansas dog track.”? As the decade unfolded, lobbyists for
the Tennessee Farm Bureau also got involved, predicting that if horseracing
was legalized, Tennessee would rival Kentucky as a center of horse breeding.
Predictions were widespread that pari-mutuel betting on horse racing would
generate enormous revenues for the state.

Alexander thwarted legislative efforts to legalize horserace gambling for
as long as he was governor. When the state constitution’s two-term limit
prevented him from running again in 1986, House Speaker McWherter, a
Democrat, was elected. McWherter actively supported horseracing as a way
to boost the farm economy, especially in his home region of rural west Ten-
nessee. The legislature quickly enacted the Racing Control Act of 1987, which
allowed any city of 100,000 or more or any county regardless of population
to legalize horseracing by local referendum. Racing advocates came close to
passing a referendum in Nashville, but only Memphis embraced horseracing,
voting 61 to 39 percent in favor.”

None of the predicted benefits of legalizing horseracing ever came to pass.
The racing industry regarded Tennessee’s tax rate as too high and disliked
the Racing Control Act’s prohibition against year-round simulcast betting on
races at other tracks. In 1993, the legislature began a five-year process of re-
ducing the tax rate and removing the simulcast ban. But by then, casinos had
begun to operate in Mississippi, draining gambling dollars from Memphis
and reducing the appeal of the Memphis market to potential track operators.
In 1998, when the law creating the racing commission came up for renewal,
the legislature allowed it to expire.

In sum, Tennessee’s experience with legalized gambling during the 1970s
and 1980s was marked entirely by failure. Pinball and bingo gambling, which
had been legal, were barred from the state because of the corruption they
sowed. The apparent lesson from the state’s effort to inaugurate pari-mutuel
betting was that legalizing a new form of gambling might well bring nothing
but unmet expectations and regulatory headaches. As for a lottery, although
efforts to repeal the constitutional ban came close to succeeding in the mid-
1980s, the demise of charitable bingo stripped the repeal coalition of one of its
primary reasons for being. Thus the lottery amendment was not even brought
to the floor of the General Assembly during the late 1980s.™
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CASINOS AND THE LOTTERY, 1990-1994

Despite the decline in support among Tennessee’s political leaders for repeal-
ing the constitution’s ban on lotteries, the early 199os should have been a
propitious time for the state to adopt one. The combination of a recession-in-
duced decline in state revenues and an expected court decision mandating an
estimated s4o00 million in state funding for rural schools colored Tennessee’s
gubernatorial election in 1990. So did the debate in Mississippi on Gov. Ray
Mabus’s lottery proposal and the 1990 gubernatorial campaign in Georgia,
in which both major party candidates supported a lottery. The Republican
challenger to Governor McWherter’s bid for reelection, state representative
Dwight Henry, made opposition to a state income tax the centerpiece of his
campaign, proposing a lottery as an alternative. McWherter said that he re-
garded a lottery as a minor and uncertain source of revenue that would neither
solve the state’s fiscal problems nor reliably fund ongoing state responsibili-
ties. But he also declared for the first time that he would not oppose a lottery
if its proceeds were used only to fund one-time expenditures such as school
construction. McWherter was handily reelected.”

In 1991 the General Assembly took the first steps that, under the resolu-
tion method of amending the constitution, were necessary to begin the pro-
cess of repealing the ban on lotteries. In April the House voted the constitu-
tionally required three times for a Republican-sponsored lottery amendment,
by margins that never fell below seventy-four to twenty-two. A month later
the Senate followed suit on Cohen’s companion proposal in votes of nineteen
to fourteen, eighteen to fifteen, and eighteen to thirteen. With the Tennes-
see Poll showing that support for a lottery among voters had increased from
62 percent in 1990 to 70 percent in 1991, advocates were optimistic that they
would be able to get the amendment on the ballot in 1994."® All they needed
was a two-thirds vote from both houses during the next General Assembly—
that is, in 1993 or 1994.

In November 1991 McWherter, seeking additional funding for rural
schools, adopted a strategy to persuade the legislature to create an income
tax that was designed to take advantage of the lottery’s strong support among
voters. He proposed a constitutional convention to consider amendments for

both tax reform and the removal of the lottery ban. Historically, conventions
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have been the device that Tennessee usually has employed to change its con-
stitution, with major alterations in state government resulting from conven-
tions held in 1834, 1870, 1953, 1959, 1965, and 1972."7

Like the resolution method of amending the constitution, the convention
method involves several steps. The first is a majority vote of the House and Sen-
ate to call a convention. The governor can veto the convention call, but the veto
may be overridden by a simple majority of both houses. The remaining stages
in the process are voter approval of the legislature’s convention call in a refer-
endum, the election of delegates, the convention itself, and another referendum
to approve any amendments the convention proposes. (Both referenda must
be scheduled to accompany a statewide general election.) The calling of a con-
stitutional convention forestalls the calling of another one for at least six years.

The legislature rejected McWherter’s convention proposal at its spring
1992 session, voting instead to raise the state sales tax by one-half cent and
earmark the proceeds for education. But efforts to enact a lottery amendment
to the state constitution continued. Republican Lynn Lawson persuaded the
Senate to vote nineteen to ten that a thirty-three-member convention meet in
July 1993 to consider a lottery, along with tax reform and county government
reorganization. But Cohen, who was pursuing his own lottery amendment
through the resolution method, attacked Lawson’s proposal in words that in-
flamed the House: “What kind of thirty-three delegates would they be? What
if they were like the House of Representatives? . .. Wouldn't that be scary?”*®

Cohen’s harsh remark sank not only Lawson’s convention proposal in the
House but also his own proposal for a lottery amendment. Cohen had shifted
gears since the previous year, now combining into one proposed amendment
the lottery, a state income tax capped at 4 percent, and repeal of the sales tax
on groceries. But McWherter, satisfied that the half-cent sales tax increase
would fund the state’s education needs, did not actively support Cohen’s mea-
sure, and it never came to a vote in the House.

'The defeat of Lawson’s and Cohen’s proposals, although disappointing to
lottery advocates, did not undo the 1991—92 General Assembly’s earlier vote
for an amendment that would simply remove the state constitution’s ban on
lotteries. But compared with its predecessor, the 1993-94 General Assem-
bly was more supportive of the lottery in one house and less supportive in
the other. Legislative reapportionment after the 1990 census had altered the
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House and the Senate in drastically different ways . Reapportionment of the
House strengthened its Democratic majority by, for example, jamming twelve
Republican incumbents into six districts. The Senate, on the other hand, had
been controlled since 1987 by the so-called “Wilderbeast,” a coalition of Re-
publicans and some Democrats who supported conservative Democrat John
Wilder as Senate speaker. The Senate was reapportioned to protect incum-
bents by making Democratic districts more Democratic and Republican dis-
tricts more Republican."

Reapportionment played a role in increasing the Democratic majority in
the House from fifty-six to forty-three before the 1992 elections to sixty-
three to thirty six afterward, thus making the House more inclined to support
proposals to legalize gambling. As a result, throughout the 1990s and early
2000s, lottery resolutions would routinely pass the House by large majori-
ties. Another effect of reapportionment was to sharpen the partisan divide on
gambling in the Senate. Senators from both parties now had to worry more
about primary challenges than about closely contested general elections. For
Republican senators, in particular, this meant shoring up their right flank,
especially on social and cultural issues such as the lottery.

Meanwhile, supporters of a different form of gambling launched a cam-
paign that further jeopardized the chances for a lottery. In early 1992, with ca-
sinos about to open in Tunica, Mississippi, several of Memphis’s political and
business leaders undertook a procasino lobbying effort in the state capital. In
February, the city’s newly elected mayor, Willie Herenton, urged the twenty-
three member delegation that represented Memphis and Shelby County in
the state legislature to unite in support of his effort to bring riverboat gam-
bling to downtown Memphis.

Herenton’s effort failed. Rep. Larry Turner, a Republican opponent of
gambling from Memphis, not only refused to follow the mayor’s lead but
sought and received an attorney general’s opinion stating that slot machines,
the casino industry’s most profitable games, are games of chance and thus
barred by the state supreme court’s 1989 decision. Most important, Senator
Cohen, the Memphis legislator who usually took the lead on gambling issues,
denounced the proposal as “not legally feasible and not politically feasible.”
Cohen’s main concern was that the campaign for casinos would cloud his

efforts for a lottery. “You had a negative, because they brought casino gaming
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to the fore,” he says, “but they didn’t bring any positive to the table because
they couldn’t move a vote” in the legislature.” The political complications
introduced by the casino effort were especially frustrating to Cohen because,
before the General Assembly convened in 1993, he had developed what he
thought was a winning strategy for his lottery amendment.

Cohen’s new strategy was to urge doubtful legislators not to declare their
personal support for a lottery but rather to “let the people decide” the issue
at the ballot box. The shrewdness of this approach, according to statewide
political columnist M. Lee Smith, was that “legislators who buy into Cohen’s
argument can tell lottery opponents that they personally are strongly opposed
to a lottery but that they are only voting in favor of giving the people the right
to vote on this issue.”” Faced with the task of winning two-thirds support for
his lottery resolution, however, Cohen found that the Mempbhis casino cam-
paign had awakened fears around the state that repealing the ban on lotteries
would open the floodgate to gambling of all sorts.

Representatives of Christian conservative groups such as the Tennessee
Baptist Convention and Eagle Forum testified against Cohen’s resolution at a
Senate judiciary committee hearing. As noted earlier, Republican sponsorship
of lottery bills as an alternative to income tax proposals had once been com-
mon. The arousal of Christian conservative opposition closed that door for
most Republican legislators. In fact, two Republican senators who had voted
for Cohen’s proposal in 1992 announced that they would vote against it now.
“Lottery . ..is a generic term meaning slot machines, roulette, and craps,” said
Sen. Jim Holcomb from Bristol. Sen. Ray Albright of Chattanooga warned
that removing the constitution’s ban on lotteries “opens it up for everything . ..
Look at the kinds of elements that it would bring in here: casinos, gambling
joints, roulette. It’s the Las Vegas atmosphere.”” Lacking the votes to pass his
amendment, Cohen did not let it come to the floor in 1993.

For lottery advocates, 1994 loomed as a critical year. The resolution to place
a lottery amendment on the ballot, which legislators had approved by a simple
majority in 1991, would expire unless it received two-thirds support in the
1994 session. Much to their delight, however, the political tide seemed to be
running in the lottery’s favor. The Tennessee Poll showed that support for
the lottery, already high, had increased from 71 percent in 1993 to 75 percent
in 1994. Fifty-five percent of Tennesseans said that they had bought lottery
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tickets in other states.** East Tennesseans watched as the first class of Georgia
high school seniors applied for lottery-funded HOPE scholarships. Spurred
by envy and admiration of Georgia’s popular new lottery, and concerned by
a report showing that Tennesseans had bet $72 million in the past year in the
Kentucky lottery alone, the Tennessee Municipal League for the first time
urged the legislature to approve Cohen’s amendment. Because it represents
nearly all of Tennessee’s 342 cities, the League is traditionally one of the most
influential lobbies in the state.

But once again Memphis’s preoccupation with casinos arose to undermine
the push for a lottery. By the start of the 1994 session, the full implications of
casino gambling in Mississippi had become apparent. With several casinos
up and running, Tunica was booming, seemingly at Memphis’s expense. “The
Memphis tourism and hospitality industry is about to become the stepchild
of Tunica,” warned the president of the Memphis Restaurant Association.”
Executives of Promus, the Memphis-based parent company of Harrah’s Casi-
nos, joined Mayor Herenton and several prominent Mempbhis business leaders
in stepping up their lobbying in Nashville. In an effort to broaden their base
of support, Promus issued a report arguing that not only Memphis but also
Nashville, Knoxville, Chattanooga, and East Tennessee’s Tri-Cities (Bristol,
Johnson City, and Kingsport) “would be good markets” for casinos.

Cohen’s reluctant response to these intensified pressures from his city’s
business and political leaders was to modify his lottery proposal by authorizing
the General Assembly to give Mempbhis voters the right to approve casino gam-
bling in their city while banning it everywhere else in the state.® In an April
14, 1994, floor speech, Cohen invoked Tunica’s success at drawing millions of
dollars from Tennessee betters and reminded Middle Tennessee senators that
he had supported Nashville’s efforts to attract a professional basketball team.*
Several other West Tennessee senators added their voices to Cohen’s plea.?®

As Cohen had feared, the casino issue only strengthened East and Middle
Tennessee legislators’ opposition to a lottery. The Promus study had aroused
concern that, no matter what Cohen’s amendment might say, legalizing ca-
sinos anywhere in the state soon would spark efforts to legalize them every-
where. “Once it starts in Shelby [County],” warned Sen. Carl Koella, who
represented an East Tennessee district, “it will creep across the state to East
Tennessee.”
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When the roll was called on Cohen’s motion to include Memphis casinos
in his proposed lottery amendment, West Tennessee senators voted aye by a
margin of five to two, with two abstaining. The rest of the Senate was over-
whelmingly opposed, however. The vote from Middle and East Tennessee
senators was four to nineteen. Thus the Memphis casino amendment failed
by nine to twenty-one to two.*

When the Senate turned to Cohen’s original lottery-only amendment af-
ter rejecting the Memphis casinos version, it defeated the measure by fourteen
to eighteen, well shy of the two-thirds majority required for passage. As a
token to senators who had voted zay but whose constituents favored a lottery,
the Senate voted to call for a constitutional convention on the lottery. But it
did so knowing that the vote was an empty political gesture. The legislature
was about to adjourn and Speaker of the House Jimmy Naifeh, had vowed not

to let the House version of the convention bill out of subcommittee.

Why Gambling Proposals Failed in the Early 1990s

'The 1990s began with a strong tide running in favor of a lottery. By the end of
1994, the lottery was back to square one in Tennessee’s arduous constitutional
amendment process. What accounts for the lottery’s political decline from
1990 to 19942 As one would expect from our theory of state policy innovation,
the explanation draws from three elements: interstate diffusion, the state’s
internal characteristics, and policy entrepreneurship.

Diffusion. The defining feature of diffusion theory is its prediction that as
states initiate new policies and are satisfied with them, the likelihood increases
that nearby states will follow their example. Certainly the spread of lotteries
to nearly three-fourths of the states by 1994 suggests that this process had
been at work for some time in the politics of gambling.*® No state that had
enacted a lottery had shown any serious inclination to repeal it.

By this reckoning, Tennessee seemed very much in line to join the ranks
of lottery states in the early 1990s. Cohen and other lottery advocates offered
the experience of other states as one of their leading arguments; they also la-
mented the dollars that were flowing from Tennessee into neighboring states’
treasuries. In doing so, these advocates persuaded even some previous oppo-
nents to reconsider their positions. McWherter, for example, says that over

the years, “my position softened a great deal as other states made progress with
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them ... You've got the lotteries in Virginia, . .. Kentucky, and Missouri, south
of us now in Georgia, and our people are spilling across the state line” to play.*!

The lessons Tennessee learned about gambling from other states became
more complicated when Mississippi legalized casinos in the early 1990s. To
West Tennesseans, it was the success of casino gambling that was alluring
and the flood of Tennessee dollars into Tunica’s slot machines that was wor-
risome.

In sum, the example of most of the state’s neighbors led many Tennesseans
to support legalized gambling in the early 1990s. But the state was experienc-
ing a kind of diffusion overload. The Mississippi-inspired interest of West
Tennesseans in casinos clashed with the influence on Middle and East Ten-
nesseans of the lotteries in Georgia, Kentucky, and Virginia. Because different
parts of Tennessee wanted different forms of gambling, the state as a whole
legalized no one form of gambling.

Internal characteristics. Public opinion polls in the early 1990s showed
strong and consistent support for a lottery in Tennessee.’ Other, less sup-
portive characteristics of the state proved more important, however. One of
these was the bad experience that Tennessee had with pinball and charitable
bingo in the 1970s and 1980s. “The hangover from Rocky Top created a seedy
image of gambling in the body politic, which was reflected in the legislative
view of such things,” says veteran legislative correspondent Tom Humphrey.
'The scandal touched many legislators personally when friends and associ-
ates were indicted or, in two cases, took their own lives. In the same vein,
McWherter says that the pinball and bingo controversies “created a problem
about any kind of gambling, including a lottery.”

The lines of partisan division also were generally unfavorable to a lottery,
much less to casino gambling. In particular, two changes occurred in the state
Republican party that made support from Senate Republicans politically un-
tenable. First, the redistricting that took place in advance of the 1992 elections
reinforced each party’s control of its existing Senate districts. Second, conser-
vative Christian organizations that are influential within the GOP intensified
their antigambling activity. The combination of these two changes threatened
primary challenges to Republicans who might otherwise have been inclined
to support some form of gambling. After 1992, no gambling effort ever at-
tracted substantial Republican support in the Senate.
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Finally, lottery advocates were attempting what in Tennessee is an unusu-
ally ambitious task: to amend the state’s constitution. Fulfilling the intentions
of the constitution’s framers, Tennessee’s amendment processes are the most
difficult of any state in the country.’* The rationale underlying most states’
early requirement that a constitutional amendment be approved twice by the
legislature, the second time after an intervening election, was that the voice of
the people should be heard during the process. Typically, the required second
legislative endorsement was dropped when states added the referendum to
the amendment process, but not in Tennessee.* In addition, lottery advocates
in the early 199os were primarily focused on the resolution method, which
historically has been even harder to employ than the convention method. It is
no surprise, therefore, that for a time after 1994 the efforts to create a lottery
in Tennessee would shift from legislative resolutions toward calls for consti-
tutional conventions.

Policy entrepreneurs. 'The change in the governorship from the Republican
Alexander to the Democrat McWherter in 1987 was of some value to lottery
advocates. But McWherter never said that he would vote for a lottery if one
got on the ballot, and he was adamant that revenues from a lottery not be
used to fund “core functions” of state government but rather “one-time proj-
ects like state parks and library buildings.”* This stance closed the door to the
politically appealing prospect of a new college scholarship program such as
the one funded by the Georgia lottery.

Even with a governor who was not opposed and a House that after the
1990 redistricting was consistently supportive, the lottery suffered in the Sen-
ate from the controversial reputation of its chief sponsor and the increasing
resolve of its mostly Republican opponents. Steve Cohen is a “fighter,” accord-
ing to former House finance committee chair Matt Kisber, and “I think Steve
would admit that at times when he really gets emotionally involved, he can

say or do things that upset those he might be trying to persuade.””

THE LOTTERY, 1995-2000

'The resounding defeat of the Memphis casino proposal in 1994 effectively
removed casino gambling from Tennessee’s political agenda. Arguably, this
should have quickly cleared the decks for a lottery. Instead, the chances for a
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lottery receded for several years, due in no small measure to the blunders of

its advocates.

Seeking a Lottery Amendment: The Resolution Method

During the 1995-1996 General Assembly and afterward, Senator Cohen con-
tinued to pursue the resolution method of amending the constitution. The
election in 1994 of a Republican governor, Don Sundquist, who unlike most
Republican legislators was open to the idea of a lottery, had given Cohen
hope. With McWherter gone, Cohen was able to add to his proposal the
Georgia-inspired idea of earmarking lottery proceeds for college scholarships.
This made it more appealing not just to Sundquist but to many others.

Not everything that happened in the late 199os advanced the prospects for
the resolution strategy, however. Although the Georgia lottery had been suc-
cessful, no other state except South Carolina enacted a lottery in this period.
Support for a lottery in the Tennessee Poll fell from its earlier peak of 75 to
66 percent in 1998.%* In an October 1999 referendum, voters in Alabama deci-
sively defeated a Georgia-style lottery proposal. Even so, enough of Tennes-
see’s neighbors already had enacted lotteries that the likelihood seemed small
of a Tennessee lottery drawing many players from other states. A widely cir-
culated study published in 1999 concluded that “Tennessee may have missed
the revenue boat by waiting so long to join the lottery game.”’

Finally, Cohen’s lottery resolution suffered from the heightened activity
of Christian conservatives, especially Bobbie Patray, the full-time volunteer
lobbyist for the Eagle Forum. Patray’s reputation on Capitol Hill in Nashville
was high: in the assessment of a veteran reporter, “if you did a cost-of-lob-
bying vs. success-of-lobbying analysis, it’s hard to imagine anyone other than
Patray topping the list.” In the late 1990s, Patray says, “I put aside other issues
I was working on” to focus on the lottery. Meanwhile, national lottery supply
companies such as Scientific Games and GTECH that wanted to see a lot-
tery in Tennessee treaded water, confining their efforts to monitoring what
the legislature was doing.*

As usual, both houses of the legislature passed Cohen’s proposed consti-
tutional amendment by a simple majority in the two-year General Assembly
that ended in 1996. But—again, as usual—the resolution failed to get the
necessary two-thirds majority in the Senate during the 1997—98 General As-
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sembly. In April 1998 Cohen’s amendment received only sixteen votes, six
fewer than the required two-thirds. Yet in the next General Assembly, Co-
hen again introduced his resolution, winning a seventeen-to-fourteen vote in
March 2000 to begin the process all over again. One of Cohen’s colleagues
invoked the myth of Sisyphus to convey his stubborn persistence in pursuing
the resolution strategy: “Steve has been trying to roll that stone up that hill
for the two-thirds [majority], and it always rolls back down.”!

Seeking a Lottery Amendment: The Convention Method

In 1997, persuaded that Cohen’s resolution strategy for amending the constitu-
tion would never succeed, Democratic Senate majority leader Ward Crutch-
field of Chattanooga announced that he would pursue the convention ap-
proach to obtaining a lottery.* Crutchfield’s district borders on Georgia, and
he had recently become concerned about Chattanoogans moving to Georgia
to make their children eligible for HOPE scholarships. His proposal, which
required only a simple majority in both houses, specified that: the voters
would decide in August 1998 whether they wanted a convention; elections
for the convention’s thirty-three delegates would be on the November 3,1998,
ballot; the convention would begin its work on November 23, 1998; and the
voters would approve or disapprove any lottery amendment the convention
proposed in 2000. Although each of the delegates would represent a Senate
district, all members of the legislature were constitutionally ineligible to serve
as delegates.

Momentum for the convention grew when House Speaker Naifeh en-
dorsed a slightly modified version of the Crutchfield plan. On April 15, the
House approved it by a vote of sixty-four to thirty. But a host of problems
developed in the Senate. One senator, whose support turned out to be crucial
in committee, held his vote hostage to an unrelated bill that he was promot-
ing.* When his colleagues refused to yield on the bill, he voted against the
convention. Other senators insisted that the convention have ninety-nine
delegates, one from every House district, rather than thirty-three delegates,
one from every Senate district. They were concerned that delegates would use
their newfound political prominence as a platform from which to challenge
incumbent senators. Governor Sundquist, who had said he might support
letting the people vote on a lottery resolution, declared his opposition to a
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lottery-only constitutional convention because it would foreclose the possibil-
ity of another convention during his tenure as governor.* Other Republicans
were concerned that any lottery-related election or referendum that took place
on the same day as a regularly scheduled election would swell the ranks of
Democratic voters.

'The most surprising problem the convention plan encountered was strong,
vocal, and persistent opposition from Senator Cohen. On January 4, 1998,
the day Crutchfield introduced his plan, Cohen attacked it as too expensive
and, given that conventions can be held only once every six years, a waste of
a convention. In late February, when it became apparent that his own lot-
tery resolution was dead, Cohen chose to step up his opposition to a lottery
convention rather than get behind it. Although the state attorney general had
said that the legislature could confine the convention’s agenda to the lottery,
Cohen raised the specter of a “runaway” convention that might decide to
propose an income tax or impose term limits on legislators.* At session’s end,
the convention bill remained bottled up in committee.

In the 1999—2000 General Assembly, the House once again voted for a
convention, this time by a margin of fifty-six to forty-one. Lottery opponents
worried that there might be seventeen pro-lottery votes in the Senate, the
simple majority needed to set the convention process in motion. Sundquist’s
renewed threat to veto a convention bill carried some weight in the Senate, as
did continuing concerns among Republican members about how a lottery-re-
lated ballot measure would affect their bids for reelection. When Crutchfield’s
convention bill came to a vote in 2000, it failed, thirteen to seventeen. All
fourteen Senate Republicans voted 7o.

What was remarkable about the 1999—2000 General Assembly was that
all of its proceedings took place in the shadow of a looming fiscal crisis, with
annual deficits in the state budget exceeding $350 million. So massive was
the estimated shortfall in revenues that Governor Sundquist was willing to
alienate many in his party by proposing a state income tax.** Most estimates
of the annual revenue that a lottery would raise for the state ranged from s150
to s250 million, a substantial amount. Yet a lottery was not enacted, and it
never figured seriously in discussions of how to raise new revenues. For one

thing, Sundquist and the legislature were consumed with closing the budget
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shortfalls in 2000 and 2001. Because of Tennessee’s elaborate constitutional
amendment process, revenues from any lottery were at least three years away.
Furthermore, with lottery proposals now linked to a new college scholarship

program, those revenues would do nothing to close the state’s budget deficit.

Why the Lottery Failed in the Late 1990s

As the 1990s came to a close, Tennessee’s status as a nongambling state be-
came increasingly anomalous. In 1999 and 2000, Tennessee faced the sort of
fiscal crisis that has advanced the fortunes of lotteries in other states. Casinos
receded from the state’s policy agenda, uncomplicating the effort to secure a
lottery. A new and influential sponsor emerged in the Senate, Majority Leader
Crutchfield, shifting the lottery spotlight from the controversial Cohen.

Yet by the time the 2000 legislative session ended, the lottery seemed fur-
ther from enactment than ever—defeated, not just insufficiently supported,
in the Senate. Once again, the various elements of our theory of state policy
innovation help to explain this outcome.

Diffusion. As in the early 1990s, the influence of other states’ experiences
on how Tennesseans thought about gambling was complex. On the posi-
tive side, at least for lottery advocates, the Kentucky, Missouri, Georgia, and
Virginia lotteries continued to attract Tennessee betters in large numbers.
Even more significant was the well-publicized popularity among Georgians
of the state’s new lottery-funded HOPE scholarships. Diffusion theorist Jack
Walker’s concept of “regional pace setters” aptly describes Georgia’s influence
on Tennessee.*”

In other ways, however, the example of nearby states made Tennessee less
inclined to adopt a lottery in the late 199os than the state had been earlier in
the decade. By waiting so long to act, Tennessee seemed to have forfeited the
possibility of attracting significant lottery dollars across state lines. “In 1991,
we had few states competing with us,” said Matt Kisber in 2000. “Today we
would pick up a smaller amount of that out-of-state business.”*

The October 1999 defeat of the lottery referendum in Alabama was even
more instructive. Tennessee legislators began to question their longstanding
assumption that a lottery would pass if it ever got on the ballot. Polls in Ala-
bama had shown just as much support for a lottery there as in Tennessee until
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a specific proposal came before the voters. District polls commissioned by at
least two legislators found that after the Alabama lottery failed, support for a
lottery in Tennessee declined among their constituents.*

Even the Georgia experience cut both ways politically. After Cohen tied
his lottery resolution to the creation of a college scholarship program in Ten-
nessee, some of the groups that had hoped to benefit from the proceeds of
a lottery lost interest. Also, as the sole funder of a new college scholarship
program, the lottery could no longer be offered as a solution to the state’s
budgetary problems. In 1999 and 2000, the very time when the state was des-
perate for new revenues for its general fund, the lottery became irrelevant to
that discussion.

Internal Characteristics. Internal characteristics of Tennessee politics tended
to undermine efforts to legalize gambling at the end of the decade. To be sure,
public opinion polls remained favorable to a lottery but less so than in the past.

Although several national lottery companies hired lobbyists to represent
them in Nashville, none of them worked as effectively as gambling oppo-
nent Bobbie Patray. Patray says she “never lobbied the issue on a moral basis
because the legislators to whom that matters are against it anyway and with
legislators to whom that doesn’t matter, I'm wasting my breath.” Instead, she
offered new arguments that would have broader political appeal and keep
legislators from getting bored: arguments about the lottery’s effect on bank-
ruptcies one year, arguments about problem gambling among youths the year
after that, and so on.

Policy Entrepreneurs. Lottery opponents were not the only ones develop-
ing new political strategies. After concluding that it would be difficult to
obtain two-thirds support for the lottery in the Senate, Crutchfield developed
a strategy to win the simple majorities in each house needed to set the wheels
in motion for a constitutional convention. On the face of it, Crutchfield’s
strategy should have worked. As Senate majority leader, he was the most
prestigious member of the legislature ever to take up the lottery cause. What'’s
more, the lottery had seldom failed to win majority support in both the House
and Senate.

What Crutchfield learned, however, was that Cohen was not about to
cede the entrepreneurial spotlight to anyone on an issue that he had origi-
nated and pursued for more than fifteen years. Crutchfield also learned that
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constitutional conventions make Tennessee politicians nervous in ways that
the resolution method of amending the constitution does not. For one thing,
no one is quite sure that the delegates, however limited their charge, might
not decide to propose controversial amendments on all sorts of subjects. For
another, the constitution allows only one convention every six years, which
would prevent the state from dealing with other compelling constitutional
issues that might arise during that period. Most important to legislators, how-
ever, were the effects a convention might have on their own political fortunes.
Because incumbent senators and representatives are constitutionally barred
from participating in a convention, the delegate election process would ex-
pand the pool of potential legislative challengers.

TENNESSEE CREATES A LOTTERY, 2000-2003

Tennessee’s long history of resistance to legalized gambling finally came to an
end in the early years of the twenty-first century. The crucial decisions were
made in 2001, when the General Assembly approved a constitutional amend-
ment to open the door to a lottery, and in 2002, when the voters approved the
amendment by a strong majority. Opponents, conceding after the referendum
that the people had spoken, abandoned their resistance to legislative enact-
ment of a lottery in the 2003 session of the General Assembly.

'The lottery amendment that the legislature placed on the 2002 ballot was
long and complicated. Although it left intact the constitution’s longstanding
ban on “lotteries,” it authorized the legislature to enact by statute a “state lot-
tery” such as those “in operation in Georgia, Kentucky, and Virginia in 2000.”
The amendment made clear that the Georgia lottery was Tennessee’s true
model by providing that the “net proceeds” from the Tennessee lottery must
“be allocated to provide financial assistance to citizens of this state to attend
post-secondary educational institutions located within this state,” with any
remaining funds to be spent building “K-12 educational facilities” or on early-
education and after-school programs.

In response to some charitable organizations’ desire to resume sponsor-
ing occasional fundraising events that involved gambling, the amendment
also authorized a two-thirds majority of the General Assembly to permit

any “sor(c)(3)organization” to raise funds through a gambling-related “annual

Tennessee: “Let the People Decide” 141



event.” But it forbade “games of chance associated with casinos, including, but
not limited to, slot machines, roulette wheels, and the like.” Cohen wanted to
attract support for his amendment by including fundraising opportunities for
the state’s many churches and charities, but he also wanted to preempt any

charge that a state lottery would open the floodgates to casino gambling.

The General Assembly Approves a Lottery Amendment, 2001

Because the General Assembly had approved Cohen’s lottery amendment
by simple majority votes in both houses during its 1999—2000 session, the
amendment remained before the legislature when it reassembled in 2001. Co-
hen needed to secure the amendment’s passage in the 2001-2002 General
Assembly by a two-thirds majority of the House and Senate. As in the 1990s,
approval by the House was all but certain and Senate approval was doubtful.
Nonetheless, the early indications were that Cohen was closer to winning the
needed twenty-two votes than at any time in the past.

Public support for the lottery had rebounded to a high level: by January
2001 a Mason-Dixon poll showed 68 percent of Tennesseans in favor and only
26 percent opposed. The voters’support for a lottery was accompanied by their
adamant opposition to a new state income tax or any other effective measure
to address the state’s growing fiscal crisis. Although legislators realized that
the lottery would do nothing to alleviate Tennessee’s revenue shortfall—in-
deed, Cohen’s amendment still provided that the proceeds from the lottery
would be used to create a new spending program—they were convinced that
the voters would never consider serious solutions until a lottery was actually
up and running. “We need to get the lottery before the people to vote on it,”
said House Speaker Naifeh, “and then people will be more willing to look at
the shortfalls of the revenues.”

Voters expressed their anti-income tax, pro-lottery sentiments in the 2000
legislative elections. Two lottery opponents in the state Senate were replaced
by candidates pledged to support the lottery, one of them a pro-lottery Demo-
crat and one a Republican whose conservative constituents’ skepticism toward
a lottery was overcome by their dread of an income tax. Cohen’s amendment
had received seventeen votes when it was voted on in 2000, five votes short
of the twenty-two he would need in 2001. Two pro-lottery senators had been

absent from that vote; adding them to the two new lottery supporters who
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just had been elected brought the amendment to twenty-one votes, one shy
of the required two-thirds. The remaining vote seemed likely to come from
Republican senator Bill Clabough, who had opposed the lottery in the past
but now reported that his mail, much of it from anti-income tax constituents,
was running 75 percent in favor.!

Cohen moved quickly in 2001 to bring the lottery amendment to a vote. As
the main House sponsor of the amendment, Republican representative Chris
Newton, said, “Steve is on a fast track to get this thing passed while campaign
promises are still fresh in everybody’s mind.”? (Newton’s district, like Senator
Crutchfield’s, was near the Georgia border.) With such a small margin of support
in the Senate, Cohen could not afford to lose a single member of his coalition.

In Senate debate, Doug Henry, one of the few Democratic senators to
oppose a lottery, raised the specter of another Rocky Top scandal, pointing to
the amendment’s provision that the legislature could grant charitable orga-
nizations the right to raise funds with “an annual event” that involved gam-
bling. Henry also warned that the amendment might open the door to Indian
casinos. Even though Tennessee has no federally recognized tribes and the
amendment explicitly banned casino gambling, Henry claimed that a tribe
might acquire land in Tennessee and declare that it had a right to operate a
casino based on Tennessee’s operation of a lottery and authorization of chari-
table games. At least one senator in Cohen’s fragile coalition responded to
Henry’s arguments by publicly doubting that he could continue to support
the lottery amendment. Cohen also had to deal with colleagues’ concerns,
prompted by a February 4, 2001, New York Times article about the Georgia lot-
tery, that “an enormous transfer of money” would occur “from lottery players,
who tend to live in the poorest counties of the state, to . . . college students,
who come from the wealthiest counties.” Lobbying on behalf of religious con-
servatives, Bobbie Patray fanned all of these doubts. It was lobbyists hired by
Mississippi casinos to represent them in Nashville who planted the argument
about Indian casinos with Henry, however.”

Cohen and other lottery proponents fought back fiercely. Cohen argued
that for legislators to vote against the lottery was to serve Mississippi’s inter-
ests, not Tennessee’s—otherwise the casinos would not be fighting his amend-
ment. To waverers, he urged that all he was asking them to do was turn the

issue over to the voters. Cohen pointed to other, more favorable statements in
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the Times story about the Georgia lottery, namely, that it “had succeeded in
one of its principal goals—keeping top students in the state” and also “had in-
creased the enrollment of black students at four-year colleges around Georgia
by 24 percent.” He crowed that the Georgia lottery, in contrast to many other
state lotteries, had increased its profits every year, reinforcing his argument
that he had chosen wisely in modeling his proposal on Georgia’s.>*

On February 7, Cohen brought the lottery amendment to a final vote. “The
issue is this,” he declaimed. “Do you put this to a vote of the people?” Crutch-
field, who had abandoned his earlier strategy for a constitutional convention
in favor of Cohen’s approach, said, “All over Chattanooga, I talk to people
who tell me they are moving to the state of Georgia . . . to take advantage of
the HOPE scholarship.”* Every senator whose vote Cohen had counted on
came through, and the amendment passed twenty-two to eleven. Although
Republicans opposed the lottery by a vote of seven to eight, Cohen’s Demo-
cratic colleagues supported it by fifteen to three.

One week later, the House affirmed the Senate’s decision by a vote of
eighty to fifteen. “We've got members who may not favor the lottery,” said
Speaker Naifeh, “but they favor giving Tennesseans the right to vote on it.”
As in the Senate, Democrats supported the amendment overwhelmingly (54
to 3), and even House Republicans favored it by twenty-six to twelve. Many
Republican members in both houses—including Newton, the chief House
sponsor—hastened to explain to their Christian conservative constituents that
although they “favor giving the people the right to vote” on the issue in a ref-
erendum, they would personally vote 70.

Why the General Assembly Approved the Lottery Amendment

Diftusion theory certainly helps to account for the General Assembly’s ap-
proval of Cohen’s lottery amendment. The continuing profitability of the
Georgia lottery and its widely reported success in keeping that state’s talented
young people home for college affirmed that Cohen had chosen a politically
appealing model for his lottery proposal. News stories continued to feature the
many millions of dollars that Tennesseans were spending on beer, milk, and
gasoline when they drove across the state line to play the Georgia, Kentucky,
Missouri, and Virginia lotteries. The media also highlighted the seeming ab-
surdity of requiring Tennessee-based charities, such as the St. Jude Children’s
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Research Hospital in Memphis, to go out of state to raffle off a new home or
conduct other gambling-related fundraising events.

West Tennesseans’ desire for casino gambling no longer complicated the
effort to obtain a lottery. Their defeat in the 1994 legislative session discour-
aged Memphis-area legislators from pressing the issue any further. Also, be-
cause casino taxes in Mississippi go into the state’s general fund, advocates of
casino gambling could not point to a tangible benefit that Mississippi derived
from its casinos that was as politically appealing as the college scholarships
Georgia funded with its lottery. Indeed, when Mississippi casinos hired lob-
byists in Nashville to oppose the Tennessee lottery, they played into Cohen’s
hands, rousing charges of “outside interference.”

Chief among the internal characteristics that contributed to the lottery’s
passage was the 2000 election, which increased the ranks of lottery supporters
in the Senate to within striking distance of a two-thirds majority. This result
did not occur in a vacuum. The state’s revenue crisis, joined with the popular-
ity of the lottery and the unpopularity of Governor Sundquist’s proposal for a
new income tax, created a strong incentive for candidates seeking open seats
in the legislature to feature support of the lottery in their campaigns. Because
it would create a new spending program, the lottery would do nothing to
solve or even meliorate Tennessee’s fiscal situation. But many legislators who
sought a more responsible solution believed that until a lottery was adopted
and the voters saw that the state still needed revenue, the political climate for
tax reform would not change. As for Rocky Top and the fears it aroused of
gambling’s pernicious effects on state government, each year fewer legislators
and reporters were around who remembered the scandal.

Finally, in 2001 Cohen played the role of policy entrepreneur more adroitly
than he ever had in the past. As noted earlier, Cohen’s design of the politically
appealing amendment was no small accomplishment. Placing it on a legisla-
tive fast track while the results of the 2000 election were fresh in everyone’s
mind was tactically astute, as was his emphasis on college scholarships and
the “let the people decide” argument in wooing legislators who personally
regarded the lottery as bad public policy. Cohen won Sundquist’s support but,
realizing that this was a politically mixed blessing in view of the governor’s
increasing unpopularity, did not cede leadership on the issue to him. Cohen

was still capable of over-the-top attacks on those who disagreed with him (on
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one occasion, he described his efforts as “a battle against the dark forces”), but
»

for the most part he honored his commitment “to be on my best behavior’

during the 2001 legislative session.””

The Voters Approve the Lottery Amendment, 2002

'The campaign to approve the lottery referendum got off to a fast and strong
start. Two days after the legislature voted to place the lottery on the November
2002 ballot, Cohen announced the formation of the Tennessee Student Schol-
arship Lottery Coalition (T'SSLC) and showcased its bipartisan board of busi-
ness, political, and educational leaders from across the state. He brought in
political consultant Kevin Geddings, who had orchestrated Gov. Jim Hodges’s
successful campaign for a lottery in South Carolina, to run the TSSLC, then
toured the state with Georgia State University professor Ross Rubenstein,
who touted his research on the benefits of the Georgia lottery. At the same
time, Cohen and Geddings darkly warned of a different kind of out-of-state
influence on the Tennessee referendum: the millions of dollars they predicted
Mississippi casino interests would spend to defeat the lottery.

In forging his own campaign, Cohen reaped the benefit of his adroit de-
sign of the lottery amendment. The leaders of charitable organizations such
as the Boys and Girls Clubs of Greater Knoxville spoke favorably about the
amendment because it authorized the legislature to restore their right to hold
annual fundraising events that involved raffles, cakewalks, bingo, and other
forms of charitable gambling. Until the state Supreme Court made all such
events illegal, the Knoxville group had raised s150,000 per year with its an-
nual “Rubber Duck” race on the Tennessee River.”” Fears that a lottery might
open the door to casinos operated by Indian tribes were assuaged by Attorney
Gen. Paul Summers, who assured the voters in an official opinion that the
amendment’s explicit ban on casino games would keep that door closed.*
Several legislators reported that conservative constituents who in the past had
opposed a lottery were now convinced that it offered the only painless solu-
tion to the state’s budget problems, a perception that was no less politically
potent for being inaccurate. Public opinion polls continued to show strong
general support for a lottery. A May 2001 Mason-Dixon poll found 63 percent
of voters planning to vote for the lottery amendment, nearly double the 32

percent who intended to vote against it.*!
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Opponents of the lottery were slower to mobilize. All of the state’s pre-
dominantly white religious denominations announced their intention to help
defeat the referendum, but for a time their efforts were divided between lib-
eral and conservative churches. Nashville United Methodist minister Skip
Armistead, speaking for a coalition of Presbyterian, Lutheran, and Methodist
churches, declared the lottery a “social justice issue” because lottery gambling
“preys on the poor.”® The conservative Tennessee Baptist Convention, by far
the largest denomination in the state with more than three thousand churches
and 800,000 members, was more inclined to oppose the lottery as a morally
dubious activity.

Realizing how diffuse and ineffective their efforts were in danger of be-
coming, representatives of fourteen liberal and conservative statewide religious
organizations united to form a single umbrella body to oppose the referen-
dum. Meeting in Nashville in conjunction with the annual convention of
the National Coalition Against Legalized Gambling in September 2001, they
organized the Gambling Free Tennessee Alliance (GFTA). The combination
of GFTAs rollout and a coordinated strategy of antilottery sermons in South-
ern Baptist and United Methodist churches helped to narrow the gap on the
lottery issue in an early October 2001 Tennessee Poll. Support for the lottery
dropped to 55 percent, and opposition rose to 40 percent.®

Lottery opponents in the legislature added fuel to the anti-amendment
fire. Republican representative Bill Dunn revived the charge that the amend-
ment’s provision for charitable gambling would invite the same kind of politi-
cal corruption that bingo had in the Rocky Top scandal. “That’s when the cor-
ruption comes in,” he said, “when you have people [in the legislature] deciding
who gets to run gambling operations and who doesn’t.” More important, or
so it seemed at the time, the House defeated a Cohen-orchestrated proposal
to place the lottery referendum at the top of the 2002 ballot instead of below
the list of candidates for governor. Cohen’s effort to change the ballot was
sparked by the provision of the Tennessee constitution which requires that to
pass, an amendment must receive a majority large enough to represent more
than half of those voting for governor. In 1998, the most recent gubernatorial
election year, more than 20 percent of voters who cast ballots for governor de-
clined to vote in either of the two constitutional referenda. As a result, passing

those referenda required a yes vote of 63 percent. To be sure, the lottery was

Tennessee: “Let the People Decide” 147



more visible and controversial than the typical constitutional amendment. But
Cohen was concerned that even with a smaller roll-off among voters, the
votes of 55 percent or more of those casting ballots in the referendum might
be needed to enact the amendment.*

The Tennessee constitution also requires that referenda on constitutional
amendments be held in conjunction with a gubernatorial election. This
aspect of the ballot was a source of concern for opponents of the lottery.
The experience of other states, especially Alabama, persuaded them that if
they had time to familiarize voters with their criticisms of lottery gambling
over the course of a long campaign, they could reduce and perhaps elimi-
nate the public’s strong initial support for a lottery. But that strategy worked
best when, as in Alabama, there was nothing else on the statewide ballot. It
would be much harder to execute in an election that featured close, open-seat
contests between Democrat Phil Bredesen and Republican Van Hilleary for
governor and Democrat Bob Clement and Republican Lamar Alexander for
U.S. senator. Campaign spending on these two elections by the candidates
alone approached $30 million, more than twelve times the combined spend-
ing of GFTA and TSSLC on the lottery. The November 2002 ballot also was
crowded with elections for U.S. representatives and for both houses of the
state legislature.®®

Drawing his own lesson from the defeat in Alabama, Cohen backed away
from an early pledge to press the General Assembly to enact the enabling leg-
islation for a new lottery before the referendum passed. His original thinking
had been that with such a law in place, the Tennessee lottery could begin op-
erating that much sooner. But Cohen realized that the Alabama legislature’s
decision to pass enabling legislation in advance of its state’s referendum had
alienated many groups who previously had thought they might share in the
proceeds of a lottery. The absence of such legislation allowed Cohen to talk
vaguely but expansively about the possibility of college scholarships for all
students, whether meritorious or needy and whether at a public institution
or a private one. Bredesen, a lottery supporter, said that if he were elected
governor, he wanted the lottery to cover all the educational expenses of stu-
dents planning careers in teaching, nursing, or social work. Other proponents
predicted that the lottery would richly fund public school construction and

after-school and early-education programs.*
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GFTA’s chances of defeating the lottery were weakened severely when
its campaign plan was leaked to the press in April 2002. The plan eschewed
traditional antilottery arguments as being politically ineffective. “A message
centered around the lottery’s injustice to the poor does not resonate with the
voters,” the plan said. “Under no circumstances should we make economic
arguments.” Instead, GFTA should “tap into” voters’ existing “fears [of] cor-
ruption” and “distrust of politicians.” In particular, “the objective is to make
Steve Cohen the incarnation of the politician you cannot trust.” Disdaining
“stupid Republicans—political pragmatists who think being pro-lottery will
endear them to voters later on but who are too stupid to realize that gambling
is a Democratic issue,” GFTA also would tie its efforts to Hilleary’s campaign
for governor. (For his part, Hilleary said he was personally against the lottery
but did not intend to emphasize the issue and would not veto lottery legisla-
tion if the voters approved the amendment.) Prominent lottery opponents de-
nounced GFTA’s plan and testified to Cohen’s honesty and sincerity, however
much they disagreed with his views. Cohen charged GFTA with “singling out”
the only Jewish member of the state senate, “a very non-Godly thing to do.”®’

In the aftermath of GFTAs self-inflicted political wound, support for the
lottery in the July Mason-Dixon poll rose to 64 percent and opposition de-
clined to 30 percent. GFTA continued to stumble. Its chairman, Nashville
businessman Joe Rodgers, misread an attorney general’s opinion and, in a
televised debate, mistakenly accused Cohen of improperly using his Senate
office to oppose the lottery. Although GFTA raised more than st million
(little if any of it from Mississippi casinos), it allocated so much of its budget
to consultants and other organizational expenses that it had little left to spend
on television commercials. TSSLC, which raised only $231,000, managed to
channel nearly 9o percent of its funds into ads.*®

As Cohen stumped the state relentlessly, the reins of the antilottery cam-
paign quietly passed from GFTA to the Tennessee Baptist Convention. In
August, attractive brochures, a well-produced video, and well-crafted sample
sermons were distributed to all Southern Baptist churches and preachers
across the state. Dan Ireland, the Alabama Baptist minister who had cam-
paigned so effectively to defeat his state’s lottery referendum, was brought in
to tour Tennessee, giving antilottery speeches and interviews. Methodist lead-

ers also worked hard among their denomination’s 1,300 churches and 300,000
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members. Instead of targeting Cohen, opponents now focused on the dangers
of the lottery itself, noting its reliance on the poor for ticket sales and the door
it would open to compulsive gambling among adults and illegal gambling by
young people.

Michael Gilstrap, GFTA’s campaign director, began conceding defeat in
September. “If I were to bet and take odds,” he told the Chattanooga Times
Free Press editorial board in a curious turn of phrase, “I think we’re definitely
not in good shape right now as a campaign.” Yet October polls showed that
the church-based strategy was working. Support for the lottery dropped to 53
percent, with the greatest decline occurring among regular churchgoers. Fear-
ing that such a slim margin would be insufficient to meet the constitutional
requirement for a majority of those voting for governor, Cohen began noting
in public that “you can vote for the lottery and help it by not voting in the
governor’s race.” Bredesen, who was locked in a tight race for governor with
Hilleary, resented these remarks, however coy Cohen may have been about
identifying rather than endorsing the strategy (“My vote is private,” he said.)
'The worried Cohen also occasionally indulged in the sort of abrasive behavior
that had caused him problems in the past. Crashing a press conference by
Reverend Ireland outside the Memphis Public Library, Cohen jeered irrel-
evantly, “Blah, blah, blah. The Earth is not flat—that’s a fact. No matter how
many times they say it, the Earth is not flat.”®

All of Cohen’s fears were assuaged on election day when the lottery
amendment passed by a majority of 894,137 (58 percent) to 638,452 (42 per-
cent). Only 119,043 fewer voters cast ballots on the lottery than in the gover-
nor’s election. In contrast, the other constitutional amendment on the ballot,
which would have authorized city courts in Tennessee to assess fines greater
than the prevailing constitutional limit of fifty dollars, passed by a 101,263-
vote margin but fell well short of the 825,816 votes needed for enactment. The
next morning, Cohen placed Senate Bill 1—a bill to create a lottery—in the
legislative hopper and expressed his hope that “by Christmas Day 2003 we
could have it up and running. We could have Santa Claus pick the first ticket.”
Although GFTA vice chairman Randy Tyree had said earlier that his organi-
zation might try to defeat the enabling legislation if the lottery amendment
was approved narrowly, Gilstrap now conceded, “This thing passed with not

just flying colors, but a resounding yes from the people of Tennessee.””
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Why the Voters Approved the Lottery Amendment

As diffusion theory would lead one to expect, the 2002 lottery campaign in-
volved frequent invocations by both sides of the examples of other states. The
most effective arguments by lottery advocates invoked Georgia as the model
for what a Tennessee lottery could accomplish and as a drain on the incomes
of lottery-playing Tennesseans. Opponents drew their confidence that the
lottery could be defeated, their church-based strategy, and one of their most
prominent public advocates, Rev. Dan Ireland, from neighboring Alabama,
which had defeated a lottery referendum in 1999. Cohen brought in his own
out-of-state strategist, Kevin Geddings, who had successfully managed the
pro-lottery referendum campaign in South Carolina. Cohen also drew an
important lesson from the Alabama defeat: do not pass the bill to create a
lottery in advance of the referendum that authorizes the legislature to do so.
As soon as the enabling legislation was enacted, he realized, many groups
that may have hoped to benefit from the lottery would be disappointed and
resentful. Cohen and Bredesen kept such hopes alive by trumpeting the many
ways that the lottery might serve a broad array of beneficiaries.

In addition to the workings of interstate diffusion, a number of Tennessee’s
internal characteristics affected the referendum campaign. The state’s recent
fiscal crisis enhanced the desire of many voters, including some conserva-
tives who ordinarily would have opposed a lottery, to embrace any source
of revenue that did not involve new taxes. The fiscal crisis also undercut the
argument of lottery opponents that the state should pay for a new college
scholarship program out of the general fund. When Cohen and the editorial
pages of the state’s leading newspapers asked lottery opponents about their
plan for educational opportunity, they had little to offer.

Some of Tennessee’s internal characteristics, especially the strong effort to
fight the lottery by the state’s thousands of Southern Baptist, United Method-
ist, and other white churches, served to slow the lottery juggernaut. But few
efforts were made to incorporate African American churches into this coali-
tion of opposition, as lottery opponents had done in Alabama. Opponents
who began the campaign trailing by nearly two-to-one in the polls also found
that the state’s crowded calendar of spirited statewide election contests in
2002 made it hard to get their message thro