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Author’s Note

MY OBJECTIVE IN WRITING THIS BOOK IS TO INCREASE THE public’s general understanding of what the Supreme Court does. The Constitution’s framers and history itself have made the Court the ultimate arbiter of the Constitution’s meaning as well as the source of answers to a multitude of questions about how this vast, complex country will be governed, and thus it is important that the public understands how the Court carries out its role. I try to facilitate that understanding by explaining how the Court first decided that it had the power to hold a federal law unconstitutional, by showing how and why it was long a matter of touch and go whether the public would implement the Court’s decisions, and by explaining how, in my view, the Court can, and should, help make the Constitution, and the law itself, work well for contemporary Americans.

This book is the work of a judge, a member of the Court, and it essentially contains my own reflections about the Court and the law. When I read a case, including those decided long ago, I can try to imagine how its author might have felt or reasoned, but I cannot speak as a historian, a political scientist, or a sociologist. Thus, my historical descriptions rely on only a few, but well-accepted, historical sources.

Because I believe it important for those who are not lawyers to understand what the Court does and how it works, I have tried to make the book accessible to a general audience. A few chapters involve more complicated and technical matters, but there too I have tried to make the discussion accessible even to a non-lawyer who can grasp the general themes without following every detail. And, in discussing cases, I have often simplified considerably, abstracting from the many factors that enter a judge’s decision-making calculus, to highlight a few factors that I believe are key. I hope some readers will want to understand the cases more fully and read the cases themselves. They are easily obtainable on the Supreme Court’s Web site, www.supremecourt.gov. (In discussing the cases, I have drawn what I say solely from the written record.) For those curious about how these opinions came to be, I have included in Appendix B a brief description of the Court’s work, as well as a few essential points about our Constitution. I would urge all but expert readers to look through that Appendix before reading Parts II and III. I hope this book manages to be both interesting and informative to members of the public, lawyers and non-lawyers alike.


Introduction

DAY AFTER DAY I SEE AMERICANS—OF EVERY RACE, RELIgion, nationality, and point of view—trying to resolve their differences in the courtroom. It has not always been so. In earlier times, both here and abroad, individuals and communities settled their differences not in courtrooms under law but on the streets with violence. We Americans treasure the customs and institutions that have helped us find the better way. And we not only hope but also believe that in the future we will continue to resolve disputes under law, just as surely as we will continue to hold elections for president and Congress. Our beliefs reflect the strength of our Constitution and the institutions it has created.

The Constitution’s form and language have helped it endure. The document is short—seven articles and twenty-seven amendments. It focuses primarily on our government’s structure. Its provisions form a simple coherent whole, permitting readers without technical knowledge to understand the document and the government it creates. And it traces the government’s authority directly to a single source of legitimizing power—“We the People.”

Words on paper, however, no matter how wise, are not sufficient to preserve a nation. Benjamin Franklin made this point when, in 1787, he told a Philadelphia questioner that the Constitutional Convention had created “a republic, Madam, if you can keep it.” The separate institutions that the Constitution fashioned—Congress, the executive, the judiciary—were intended to bring about a form of government that would guarantee that democracy and liberty are not empty promises. But what would enable the Constitution to work not only in theory but also in practice? How could the nation make sure that the Constitution’s limits are respected, that our citizens enjoy its important protections, that our legal system resolves disputes fairly and impartially, and that our courts dispense justice?

Alexander Hamilton, along with many of the other constitutional framers, thought that a Supreme Court would provide part of the answer. The Court would interpret the law, thereby enforcing the Constitution’s limits. It would help ensure a democratic political system, and it would safeguard individual constitutional rights and liberties. Indeed, as the historian Gordon Wood has pointed out, “by protecting the rights of minorities of all sorts against popular majorities,” the Court would “become a major instrument for both curbing [American] democracy and maintaining it.”1

In the framers’ eyes, then, the Court would help to maintain the workable democracy that the Constitution sought to create. I have previously written about the Court and democracy, explaining the ways in which that constitutional concept critically affects judicial interpretation of much of the Constitution’s language and also how the Constitution’s democratic objective assumes a public that actively participates in the nation’s political life. The present book focuses on the Supreme Court’s role in maintaining a workable constitutional system of government. It discusses how the public and the Court can help make the Constitution work well in practice. And it shows why the Constitution necessarily assumes that the typical American learns something of our nation’s history and understands how our government works.2

In particular, this book considers two sets of questions. The first concerns the public’s willingness to accept the Court’s decisions as legitimate. When the Court interprets the law, will the other branches of government follow those interpretations? Will the public do so? Will they implement even those Court decisions that they believe are wrong and that are highly unpopular? Many of us take for granted that the answer to these questions is yes, but this was not always the case. Part I uses examples from our nation’s history to show how, after fragile beginnings, the Court’s authority has grown. It describes how the Court was given the power to interpret the Constitution authoritatively, striking down congressional statutes that it finds in conflict with the Constitution. And it goes on to describe several instances where Supreme Court decisions were ignored or disobeyed, where the president’s or the public’s acceptance of Court decisions was seriously in doubt. These examples of the Court’s infirmity—perhaps startling today—demonstrate that public acceptance is not automatic and cannot be taken for granted. The Court itself must help maintain the public’s trust in the Court, the public’s confidence in the Constitution, and the public’s commitment to the rule of law.

Part II considers how the Court can carry out this constitutional responsibility. The key lies in the Court’s ability to apply the Constitution’s enduring values to changing circumstances. In carrying out this basic interpretive task, the Court must thoughtfully employ a set of traditional legal tools in service of a pragmatic approach to interpreting the law. It must understand that its actions have real-world consequences. And it must recognize and respect the roles of other governmental institutions. By taking account of its own experience and expertise as well as those of other institutions, the Court can help make the law work more effectively and thereby better achieve the Constitution’s basic objective of creating a workable democratic government.

My argument in Part II takes the form of examples drawn from history and from the present day, illustrating the Court’s relationships with Congress, the executive branch, the states, other courts, and earlier courts. Part of my aim is to show how the Court can build the necessary productive working relationships with other institutions—without abdicating its own role as constitutional guardian.

The Court’s role in protecting individual liberties presents special challenges to these relationships, some of which are discussed in Part III. I describe how this protection often involves a search for permanent values underlying particular constitutional phrases. I describe a method (proportionality) useful in applying those values to complex contemporary circumstances. And I discuss the Japanese internment during World War II as well as the recent Guantánamo cases to illustrate the difficulty of finding a proper balance between liberty and security when a president acts in time of war or special security need.

Throughout, I argue that the Court should interpret written words, whether in the Constitution or a statute, using traditional legal tools, such as text, history, tradition, precedent, and, particularly, purposes and related consequences, to help make the law effective. In this way, the Court can help maintain the public’s confidence in the legitimacy of its interpretive role.

The various approaches that I discuss in Parts II and III fit together. They constitute a set of pragmatic approaches to interpreting the law. They provide a general perspective of how a pragmatically oriented judge might go about deciding the kinds of cases that make up the work of the Supreme Court. I do not argue that judges should decide all legal cases pragmatically. But I also suggest that by understanding that its actions have real-world consequences and taking those consequences into account, the Court can help make the law work more effectively. It can thereby better achieve the Constitution’s basic objective of creating a workable democratic government. In this way the Court can help maintain the public’s confidence in the legitimacy of its interpretive role. This point, which returns full circle to Part I, is critical.

At the end of the day, the public’s confidence is what permits the Court to ensure a Constitution that is more than words on paper. It is what enables the Court to ensure that the Constitution functions democratically, that it protects individual liberty, and that it works in practice for the benefit of all Americans. This book explores ways in which I believe the Court can maintain that confidence and thereby carry out its responsibility to help ensure a Constitution that endures.


PART I
THE PEOPLE’S TRUST

PART I ADDRESSES THE ISSUE OF DEMOCRATIC LEGITIMACY—how the Supreme Court has come to gain public trust even when its decisions are highly unpopular. The Constitution’s efforts to ensure a workable constitutional democracy mean little if the public freely ignores interpretations of the Constitution that it dislikes. We simply assume today that when the Court rules, the public will obey its rulings. But at various moments in our history, the Supreme Court’s decisions were contested, disobeyed, or ignored by the public and even by the president and Congress.

This part describes the important power of judicial review—how the Supreme Court first came to assume the powers it now has to interpret the Constitution authoritatively and to strike down as unconstitutional laws enacted by Congress. Subsequent chapters present historical snapshots of how, in fits and starts, the Supreme Court came to be accepted and trusted as a guardian of the Constitution. The cases presented include an example in which the president and the State of Georgia refused to implement a Court decision protecting the Cherokee Indians; the example of Dred Scott, where the Court itself, misunderstanding the law, its own authority, and the likely public reaction, refused justice to an individual because of his race; and an example in which the president had to send troops to Little Rock, Arkansas, because so many people there, including the governor, refused to comply with the Court’s decision, in Brown v. Board of Education, holding segregated schools unconstitutional. These examples help us understand the importance and the value, the uncertainty and the pitfalls, that predate today’s widespread acceptance of Court decisions as legitimate. They help demonstrate that public acceptance is not automatic, and that the Court and the public must work together in a partnership of sorts, with mutual respect and understanding.


Chapter One

Judicial Review:
The Democratic Anomaly

THE SUPREME COURT can strike down statutes that violate the Constitution as the Court understands it. Where did the Court find this power of judicial review? The Constitution itself says nothing about it. One can easily imagine a Supreme Court without the power to patrol constitutional boundaries.

Canada’s Supreme Court, for example, can strike a statute down as unconstitutional, but it does not necessarily have the final word on the matter. The legislature, without amending the constitution, may in certain instances overturn the result and restore the statute. Similarly, the courts in Britain and New Zealand are charged with interpreting parliamentary statutes so as to ensure their compatibility with their nations’ constitutional traditions and, more recently, bills of rights (in Britain’s case, the European Convention on Human Rights). If a court in either country is unable to interpret legislation consistently with the bill of rights, the court can make a “declaration of incompatibility.” But doing so does not invalidate the legislation. After a court makes a declaration of incompatibility, it is up to Parliament to decide whether to amend or repeal the legislation that the court found violated citizens’ rights. Parliament could choose to leave the legislation in place, notwithstanding the court’s ruling.1

Many commentators, scholars, and ordinary citizens have viewed the U.S. Supreme Court’s power of judicial review as out of place in a democracy. Why should a democracy, a political system based on representation and accountability, entrust the final or near-final making of such highly significant decisions to judges who are unelected, independent, and insulated from the direct impact of public opinion?

There are several partial answers to these questions. Some decisions must be made undemocratically—for example, the criminal trial of an unpopular defendant. The defendant’s rights are rights the defendant can assert against the majority’s will, and other constitutional rights also have this characteristic. Our system of democratic government is not pure majoritarian democracy, but majoritarian democracy with boundaries set by our constitutional structure and by rights that the Constitution ensures to individuals and minorities against the majority’s desires. Moreover, most people understand that democratic governments, like all governments, need stability; and stability is inconsistent with a legal system whose content varies daily and directly with changes in popular opinion. Modern government also requires delegation of decision-making power, which means that the content of treaties, administrative rulings, even statutes, will not always mirror the views of the whole electorate or even a significant part of it. Instead, they mirror the more expert knowledge that the delegation of power has allowed. Thus most of us are aware that any actual democracy contains a host of institutions and procedures that are not purely democratic.

People also understand that the power to interpret a statute will sometimes resemble the power to interpret the Constitution. Delay, lack of legislative time, lack of public interest, and public hesitance to change a judicial result all mean that legislatures are not often able to overturn judicial interpretations of statutes as a practical matter, even though they may have the power to do so. This legislative reluctance, along with the unpopularity of overturning decisions that are intended to protect human rights, has meant that legislatures in Canada, for example, have overturned few, if any, of their courts’ constitutional decisions, despite their legal power to do so.2

These answers are not completely satisfactory, however. The point remains that the Court’s power to give binding effect to a constitutional interpretation is virtually ironclad. This power often concerns matters of great importance to the nation, and it can well place the Court and other governmental institutions at loggerheads. Consider the Court’s reapportionment decisions, which radically changed previous methods for drawing election district boundaries and consequently changed election results in many states; or its “affirmative action” decisions, which limited the use of race as a criterion for, say, assigning students to a secondary school to increase racial diversity there; not to mention its abortion decisions, which struck down laws that prevented women from obtaining abortions. Consider the Court’s decisions finding prayer in public schools unconstitutional—decisions that have shaped the public debate about the relation of government and religion. Consider how its “search and seizure” decisions changed the way in which many police departments operate. Consider how its desegregation decisions changed what previously amounted to a caste system in the South.

In a word, the Court’s application of judicial review has brought about important and often long-lasting changes. Judicial review has resulted in significant limits on the actions of other government bodies, on the terms of public debate, and on the ways in which Americans lead their lives. Hence, it still makes sense to ask why the judiciary does, or should, possess this power, a far stronger power than the power to interpret a statute.

Some have found an answer in the need to ensure a workable democratic system. Free speech helps the voters exercise an informed democratic choice, for example, by helping citizens obtain access even to extreme and highly unusual points of view. Equal protection of the laws helps ensure that government will not improperly weigh one citizen’s voice more heavily than another’s. Thus, to exercise a power that seeks to ensure a well-functioning democracy is not anomalously undemocratic.

Others find answers in the Constitution’s dispersion of power among so many different government bodies. This dispersion, they believe, calls for a referee. Still others find justification in the need to protect minority rights. Democracy, they argue, refers to the will of a majority that may or may not act consistently with equal respect for minorities. Given the history of a twentieth century during which democratically elected governments mistreated minorities and then abandoned democracy altogether, one might see judicial review, here and abroad, as a kind of institutional ballast, helping to stabilize the kind of democracy that respects minority rights and helps to prevent the “people drunk” from undoing the will of the “people sober.”3

These answers may help explain the anomaly, but they cannot fully explain why the Court has the power to find, say in the Constitution’s word “liberty,” certain rights that have little to do with the preservation of democracy or even the protection of minorities. We may still ask why the framers wrote a document that gave the Court the last word as to the constitutionality of virtually any congressional statute. Why did that document let the Court assume the power to strike down a statute as contrary to the Constitution?

THE FRAMERS’ RESPONSE

MANY FRAMERS, FEDERALISTS and even some Republicans, expected the undemocratically selected Court, at least on occasion, to strike down statutes it believed were in conflict with the Constitution. James Madison, for example, pointed out that the Bill of Rights would protect individuals from abuse by a majority. And he immediately added:


Independent tribunals of justice will consider themselves in a peculiar manner the guardians of those rights; they will be an impenetrable bulwark against every assumption of power in the legislative or executive; they will be naturally led to resist every encroachment upon rights expressly stipulated for in the constitution by the declaration of rights.4



Alexander Hamilton wrote the same in The Federalist Papers—a series of newspaper articles in which he, James Madison, and John Jay advocated adoption of the Constitution. Hamilton said that the Constitution’s limitations


can be preserved in practice in no other way than through the medium of courts of justice, whose duty it must be to declare all acts contrary to the manifest tenor of the constitution void.…[Otherwise] all the reservations of particular rights or privileges would amount to nothing.5



The Constitutional Convention and ratification process resounded with similar language. Among those who expressed support for the power of judicial review were Elbridge Gerry of Massachusetts (“[The judiciary possesses] a power of deciding …[on a law’s] constitutionality”); Rufus King, another delegate from Massachusetts (“[The judiciary needs no veto power, for] they will no doubt stop the operation of such [laws] as shall appear repugnant to the constitution”); and James Wilson, speaking at Pennsylvania’s Ratification Convention (“[When the judges] consider [a law’s] principles, and find it to be incompatible with the superior power of the Constitution,—it is their duty to pronounce it void”). One present-day scholar reports that “apparently no delegate” to the Constitutional Convention “questioned the repeated references to the power of the judiciary to ignore unconstitutional laws.” Nor was anyone “surprised by the repeated references to judicial review—precisely the opposite reaction one would expect if judicial review had not yet been generally embraced.”6

How did the framers explain this expectation of judicial review? Hamilton, in The Federalist numbers 78 and 81, argued that the Constitution must trump any ordinary federal law. The Constitution is fundamental, it represents the will of the people, and it is the source of lawmaking authority. A statute, by contrast, represents the exercise of constitutionally delegated authority and reflects the will of the people only indirectly, through their legislators. Thus, says Hamilton, “where the will of the legislature, declared in its statutes, stands in opposition to that of the people, declared in the Constitution, the judges … ought to regulate their decisions by the fundamental laws, rather than by those which are not fundamental.”7

Hamilton, then, assumed that conflicts between statutes and the Constitution could not be resolved by leaving the matter to the public. Some members of that public would recognize the need to strike down a statute that violates the Constitution. After all, those whom unconstitutional laws help today may be hurt tomorrow. But others might well favor immediate self-interest over constitutional principle. Indeed, public instability in the 1780s such as Shays’s Rebellion pointed directly to that risk.

Hamilton argued against placing final authority to interpret the Constitution in the hands of the president, because the president could then become too powerful. After all, the “executive not only dispenses the honors but holds the sword of the community.” He also argued against placing final authority to interpret the Constitution in the hands of the legislature, because the legislature would too rarely enforce the Constitution if this invalidated a law it had recently passed. How, he asked, can it “be expected that men who had infringed the Constitution in the character of legislators, would be disposed to repair the breach in the character of judges?”8

That left the judiciary. The “interpretation of the laws,” said Hamilton, “is the proper and peculiar province of the courts.” Judges enjoy comparative expertise in the matter. They frequently reconcile apparently conflicting statutes; they study precedents; they are “skill[ed] in the laws,” whereas legislators are “rarely … chosen with a view to those qualifications which fit men for the stations of judges.” Indeed, “there is no liberty” unless the “power of judging” be “separated from the legislative and executive powers.”9

Moreover, to place the power to resolve constitutional/statutory conflicts in the judiciary’s hands would not threaten the public. That is because the judiciary, lacking both “purse” and “sword,” is the “weakest of the three departments of power.” Hamilton said the “nature” of the judicial power, how it is exercised, the comparative weakness of the judges, and their inability to “support” any “usurpation[] by force,” reduced the “supposed danger of judiciary encroachments on the legislative authority” to a “phantom.”10

Hamilton saw a greater risk in the opposite tendency, namely, that judges would fail to faithfully guard the Constitution when “legislative invasions of it had been instigated by the major voice of the community.” To stand up against the force of public opinion would require an “uncommon portion of fortitude.” It would require that judges be appointed for lengthy terms and receive constitutional guarantees as to their compensation. For all these reasons, the judiciary was the safest as well as the most natural place to lodge the power of judicial review.11

Another member of the founding generation, the Supreme Court justice James Iredell, elaborated on Hamilton’s argument. In a concurring opinion written in a 1798 case, Calder v. Bull, Iredell assumed the need for an institution that would have the power to strike down an unconstitutional law. Otherwise the legislature could simply ignore the Constitution.12

Iredell must have recognized that the people themselves might help to keep the legislature within constitutional bounds. They could elect new members, petition for repeal of an unconstitutional law, and refuse to carry out such a law. But even if we ignore the instability inherent in such a system, these methods could at most “secure the views of a majority.” What if the legislature enacts a law that is unconstitutional but popular? As Iredell explained in a letter he wrote in the 1780s, every citizen


should have a surer pledge for his constitutional rights than the wisdom and activity of any occasional majority of his fellow-citizens, who, if their own rights are in fact unmolested, may care very little for his.13



Thus, as between court and legislature, it is the court that must have the last word. Individual liberty “is a matter of the utmost moment.” If there be


no check upon the public passions, it is in the greatest danger. The majority having the rule in their own hands, may take care of themselves; but in what condition are the minority, if the power of the other is without limit?14



Iredell concluded that the courts must have the power of judicial review. They may abuse that power, but one can find safeguards against abuse in the transparency of the judicial process, which allows the public to assess the merits of a judicial decision, and in the judges’ own desire to maintain a strong judicial reputation.15

Still, what if the Court abuses that power? Or what if the Court simply gets it wrong? The Court certainly got it wrong in Dred Scott (see Chapter Four). Franklin Roosevelt believed the Court abused its power when it invalidated New Deal legislation he thought essential to the nation’s recovery from the Great Depression. And many believe that a wide variety of individual decisions are very wrong indeed.

When the Court proceeds down a wrong track too long, as the pre-New Deal Court did in the early twentieth century, the public can become aware and react. The reaction can take the form of legislation, say if the Court has misread a statute. Or voters can elect a president and senators who will appoint and confirm judges who have different basic attitudes from the judges with whom they disagree. In President Roosevelt’s case, he pushed for legislation that allowed him to “pack” the Court, a battle he lost. But he ultimately won by virtue of being in office long enough to appoint eight of the nine justices on the Court.

And although judges are guaranteed life tenure in order to withstand the force of public opinion, they cannot help but be aware of the public mood. Criticism of judges and judicial decisions traces back to our founding. It is a healthy thing in a democracy. Judges read the newspaper, they read academic critiques of their decisions, and they read briefs urging them to decide a case one way or the other. They realize they can be wrong. That is why they sometimes reconsider earlier decisions and in rare cases overrule them.

Nonetheless, we Americans have, over the past two hundred plus years, absorbed the notion that in order to be protected by the rule of law, we must follow the law even when we disagree with it. And many, perhaps most, Americans would now likely agree with Hamilton that it is better to give independent judges, rather than the executive or legislative branches, the power of judicial review.

The arguments for judicial review, as Hamilton and Iredell set them out, come down to saying that some power of review is necessary, particularly to protect unpopular minorities; judges are reasonably well qualified to undertake review, which is basically a legal job; and the review power is less dangerous and more effective if lodged in the judicial branch than if lodged elsewhere. One can find widespread support for this view among the founding generation. But questions remain.

For one thing, what exactly does “judicial review” mean? The term refers generally to the fact that the Court has the power to strike down a statute as incompatible with the Constitution in a particular case. But does that mean that Congress or the president must agree with the Court in later, similar instances? Do other institutions have an independent obligation to determine whether a statute is consistent with the Constitution? Can they ignore a Supreme Court decision to the contrary? These matters remained ambiguous for many years, not resolved until the mid-twentieth century.

More important, the arguments for judicial review do not answer the puzzling question of why the public would accept as legitimate and follow the decisions made by the inoffensive, technical, and comparatively powerless body that Hamilton and Iredell described. Where political emotions run high, few accept a technician’s choice as clearly valid. Where public feelings are strong, a technician lacking “purse” and “sword” may find it difficult to assuage them. Why doesn’t the public just ignore a constitutional decision that a majority believes is both important and wrong? And if they do ignore the Court’s decisions, has the whole objective of Hamilton’s argument not been rejected? None of the framers answers that question. Yet it is a question that, during our nation’s history, has cried out for an answer.

IN SHAKESPEARE’S HENRY IV, Hotspur listens to Owen Glendower boast, “I can call spirits from the vasty deep.” Hotspur then replies, “Why, so can I, or so can any man, but will they come when you do call for them?”

This basic question unites and underlies this book’s discussion.


Chapter Two

Establishing Judicial Review:
Marbury v. Madison

IN 1803 IN Marbury v. Madison, Chief Justice John Marshall established the Court’s authority to invalidate laws that conflict with the Constitution through a judicial tour de force. Marshall wrote the Hamiltonian theory of judicial review into law. And in doing so, he overcame major institutional and political obstacles.1

The federal judiciary was a weak institution, and the number of lower-court federal judges was small. State courts enforced federal law, but there was no guarantee they would follow federal court interpretations of that law. Nor was there any guarantee that local officials would carry out federal court orders. The Supreme Court itself had little to do. Its caseload was unimportant, and its judges badly paid, and they had to spend considerable time “riding circuit”—traveling over bad roads to hear cases arising throughout the new nation. The first chief justice, John Jay, resigned in 1795 to become governor of New York; he later refused reappointment because the position lacked “energy, weight and dignity.” A major newspaper referred to the position as a “sinecure.” Lacking its own courtroom, the Court met in the Senate clerk’s office.2

The position of the judiciary also became an important and controversial issue between mobilized political parties. The Republicans, led by Thomas Jefferson, had beaten the Federalists in elections, winning the presidency (in 1801) and taking control of Congress. Party rivalry was fierce. The Federalists feared Jefferson as a dangerous radical “visionary” intent on undoing Federalist efforts to create a strong federal government. The Republicans thought the Federalists were seeking a central government so strong as to threaten ordinary citizens’ liberties. And the Republicans particularly disliked the judicial branch, with its judges, appointed by presidents of the opposition party, who had enforced unpopular laws forbidding seditious libel; had found ways to prosecute popular rebels such as the leaders of Pennsylvania’s Whiskey Rebellion; and had, from time to time, spoken out against the Republican Party and in favor of the Federalists. As far as Jefferson was concerned, the less powerful the Supreme Court, the better for the country.3

Furthermore, Jefferson was less willing than was Hamilton to give judges ultimate power to resolve constitutional/statutory conflicts. As he later wrote,


each of the three departments has equally the right to decide for itself what is its duty under the constitution, without any regard to what the others may have decided for themselves under a similar question.



Other Republicans went further, denying that the Court had any power to overturn an act of Congress as contrary to the Constitution.4

Moreover, the Republicans correctly understood that the judiciary was the only branch of government that after 1801 would remain in Federalist hands. And they feared that the Federalists would make use of their control of the presidency and Congress during the 1801 lame-duck period between the elections and the March swearing in to reinforce their judicial power. Their fears proved justified when the Federalist Congress passed the new Judiciary Act, which cut the number of Supreme Court justices from six to five on the next resignation (thereby putting off the evil day when Jefferson might be able to make a Court appointment). The act extended federal court jurisdiction, making it easier for litigants to bring cases in federal court as opposed to state court; abolished the requirement that justices ride circuit; and created new judgeships, including sixteen new lower-court judgeships, thereby permitting John Adams, the lame-duck president, to make new appointments.5

Once in office, the Republicans began a legislative counterattack. They repealed the 1801 Judiciary Act, thus withdrawing new federal court powers to hear more cases and abolishing the new circuit courts of appeals. Once again the Supreme Court justices had to travel across the country to hear cases. Eventually, the Republicans tried to use the power that the Constitution gave Congress to impeach federal officials to rid the government of Federalist-appointed judges—for example, John Pickering, a New Hampshire federal judge (who had a drinking problem and was convicted), and Samuel Chase, a Supreme Court justice (whom the Republicans opposed primarily on philosophical grounds and who was acquitted by a narrow vote). Congress also postponed the Supreme Court’s next meeting time until 1803—thereby delaying the Court’s consideration of the constitutionality of their actions.6

But had the counterattack come too late? To what extent did the Constitution protect the actions of an earlier Federalist-controlled Congress from later legislative change? President John Adams, a Federalist, sent that question on the road to resolution before leaving office. Acting almost immediately after the Federalist Congress (in mid-February 1801) passed its judiciary-strengthening laws, he began filling the new judicial vacancies by appointing the “midnight judges.”

In most instances, Adams successfully nominated and secured Senate confirmation of his new appointees before March, when his term expired. But he did not act quickly enough in the case of William Marbury, nominee for justice of the peace in the District of Columbia. On the evening of March 3, 1801, the day before Jefferson’s inauguration, Adams signed Marbury’s commission. He gave the commission to John Marshall, who had recently been appointed chief justice of the United States but had remained as secretary of state for a last few days. Marshall affixed the great seal to the commission. But in the last-minute hubbub, the commission was not actually delivered to Marbury. When Jefferson took office, he found the commission and refused to deliver it.7

That is how the great case of Marbury v. Madison began. Marbury initially wrote to the new secretary of state, James Madison, asking what had happened to his commission. Madison ignored him. Marbury then considered suing Madison to force him to deliver the commission. But where should he bring that lawsuit? A state court might well have had reservations about getting involved in a dispute about a federal commission, and the Republicans had begun to “purge” state judges with Federalist sympathies. If he sued in a District of Columbia court, he would have to face a Republican chief judge (and, in any event, Congress had given lower federal courts like this authority to hear only a narrow category of cases that might not have included Marbury’s case, and Congress might have abolished the lower court in which he brought suit).

Marbury then found a federal statutory provision that apparently provided an answer. The statute said that the Supreme Court could “issue  … writs of mandamus, in cases warranted by the principles and usages of law, to any courts appointed, or persons holding office, under the authority of the United States.” Perfect—perhaps. A writ of mandamus was a legal order that compelled an officeholder to perform a routine task. James Madison was a person holding office under the authority of the United States. The delivery of a piece of paper, namely, the commission, was just such a routine task. And so Marbury filed a lawsuit directly in the Supreme Court, asking it to issue a writ of mandamus compelling the secretary of state to deliver his commission.8

The court case highlighted the political, legal, and constitutional controversies of the day. Jefferson feared that his bitter political enemies, who included John Marshall, would force him to accept one of their Federalist appointees. He doubted that the Court could review the constitutionality of statutes; he hoped it lacked the power to review the validity of presidential actions as well. And he consequently told James Madison simply to ignore all the Court’s proceedings, not even to file a response.9

As a result, Jefferson forced John Marshall and the Court onto the horns of a critical dilemma: On the one hand, if the Court held that the law did not entitle Marbury to his commission, it would radiate institutional weakness. It would fail to force an executive branch official to perform a purely routine act, thereby making clear that courts, and perhaps the law itself, could not stand in the way of a determined president. On the other hand, if the Court held that the law did entitle Marbury to his commission, then Jefferson (who saw the judges as enemies and thought his own conduct exemplary) might continue to ignore the Court. By ignoring the Court’s decision, Jefferson would answer Hotspur’s question in the worst possible way. When the Court called, the president would not come. Whatever the Court might say, it would have failed to act effectively.

As it happened, Marshall, writing for a unanimous Court, brilliantly escaped the dilemma. The Court held that the law did entitle Marbury to his commission. And the opinion also adopted Hamilton’s theory of judicial review. Yet at the same time, the Court held that Jefferson won the case on constitutional grounds. Jefferson had no problem enforcing this decision—he simply continued to withhold Marbury’s commission. Thus the Court avoided the practical problem of enforceability.

HOW DID THE COURT accomplish this legal feat—worthy of the Great Houdini? It began by posing the case’s ultimate question as follows: Should the Court issue a writ of mandamus directing the secretary of state to deliver to Marbury his commission? It then pointed out that Marbury had a legal right to a copy of the commission. A statute made clear that once appointed as justice of the peace, Marbury had a legal right to the position for a term of five years. And once the president signed Marbury’s commission, he was legally “appointed.” The acts of affixing a seal to the commission and recording it were routine, that is, “ministerial act[s],” which another statute specifically required the secretary of state to undertake. And, once Marbury showed he had satisfied these legal obligations, the secretary could no more refuse to give Marbury a copy of the commission than a recording officer today could refuse to give a copy of a public document to someone who requests it and pays the copying fee.

But the fact that Marbury has a legal right to the commission is not enough. Does the law give him the power to enforce that right, that is, does Marbury have a legal remedy? Again the Court answered yes, and for reasons that are not entirely technical. The United States is a “government of laws, and not of men.” Under such a government, “where there is a legal right, there is also a legal remedy.” Indeed, the “very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury.”10

The Court noted some exceptions to this rule, and they are important. In particular, a “political act” of the president (or one of his “political or confidential” executive branch “agents”) was not “examinable in a court.” But whether such an act escaped judicial review “must always depend on the nature of that act.” The political acts that a court could not examine were at the least acts where “the executive possesses a constitutional or legal discretion.” Here neither president nor secretary possessed discretion. Indeed, “the law in precise terms directs the performance of an act, in which an individual is interested.” If a specific duty was assigned by law and individual rights depended on the performance of that duty, then the person who considered himself injured must be able to “resort to the laws of his country for a remedy.”11

Still, not even the fact that Marbury had both a legal right and a legal remedy was sufficient. The Court still had to ask whether it had the power to grant Marbury that legal remedy. That is, did the law entitle Marbury to have the Supreme Court issue a writ of mandamus, that is, an order that would require a government official, namely, Madison, to deliver the commission to Marbury? Chief Justice Marshall quickly answered that the federal jurisdictional statute to which Marbury pointed—a statute that defined the kinds of cases the Court could hear and that seemed to offer the “perfect” jurisdictional solution—answered this question yes. The statute said that the Supreme Court may “issue  … writs of mandamus, in cases warranted by the principles and usages of law, to … persons holding office, under the authority of the United States.” Thus, Marshall concluded, the statute gave the Court jurisdiction to issue the writ that Marbury sought (mandamus) to the person responsible for giving the commission (Madison), as long as the issuance was “warranted by the principles and usages of law.” And the issuance arguably was warranted because courts have traditionally issued writs of mandamus to compel government officers to carry out legally required ministerial duties such as delivering a document like the commission.12

But the Court was still not finished. It went on to ask whether the Constitution allowed Congress to enact a statute like this, which grants the power to issue a writ of mandamus in Marbury’s favor. The Court’s answer made the case famous.

Recall that Marbury did not originally file his case in a lower court and then appeal the case to the Supreme Court. Rather, he originally filed the case in the Supreme Court itself. Now, here is Marshall’s tour de force: whatever that “perfect” statute might say, the Constitution itself says that


in all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction.



But this case did not affect ambassadors, public ministers (that is, representatives of foreign governments), or consuls. It was not a case in which a state was a party. Nor did it invoke the Court’s appellate jurisdiction. Hence, if the statute gave the Court the power to hear Marbury’s case as an original matter, the statute conflicted with the Constitution. Thus, the Court had to decide “whether an act repugnant to the constitution can become the law of the land.”13

Chief Justice Marshall said this question was “deeply interesting to the United States; but, happily, not of an intricacy proportioned to its interest.” For one thing, the American Constitution, unlike the English constitution, was a written constitution. And an “act of the legislature repugnant” to that written Constitution must be “void.” Otherwise, the Constitution’s provisions would not be “fundamental,” “supreme,” and “permanent.” Otherwise, the Constitution would create a federal government of unlimited, not limited, power. By enforcing a law that is “entirely void,” the Court would grant the legislature legal and practical “omnipotence.”14

The opinion next pointed out that resolving conflicts among different laws by determining, for example, which law prevailed was “the very essence of judicial duty.” Here is the heart of the matter: an invalid law could not bind the courts because it “is emphatically the province and duty of the judicial department to say what the law is.”15 The Constitution is law and is our country’s supreme law, so the Court must follow the Constitution and override a conflicting statute if a case presents that conflict.

Finally, various provisions of the Constitution itself seemed to foresee that courts would have the power to authoritatively interpret and enforce the Constitution. Article III says that the “judicial Power” of the United States includes the power to decide cases “arising under” the “Constitution.” It also says that the government may not convict a person of treason on the testimony of only one witness. Article I says that states may not impose an export tax. And Article VI says that the Constitution “shall be the supreme Law of the Land” and provides that “all … judicial Officers … shall be bound by Oath … to support this Constitution.” (Congress had added that judges must promise to “discharge” all their duties “agreeably to the Constitution.”) Surely this meant that if a state (violating what the Constitution said) tried to prosecute someone who had failed to pay an export tax, a court ought not “close [its] eyes on the constitution, and only see” the tax. Nor, if the legislature should “declare one witness … sufficient for conviction” of treason, could a court be expected to allow “the constitutional principle [to] yield to the legislative act.” No, “this is too extravagant to be maintained.” In these instances and elsewhere, “the language of the constitution is addressed especially to the courts,” and, therefore, “it is apparent, that the framers of the constitution contemplated that instrument as a rule for the government of courts, as well as of the legislature.” Thus, Marshall reasoned, when an ordinary law conflicts with the Constitution, it is the Court’s duty to apply the Constitution, not the ordinary law.16

The Court’s conclusion: The statutory provision that granted the Court the power to hear Marbury’s case as an original matter was unconstitutional, and so the Court could not give it effect. Therefore the Court could not hear the case (and it never did). As a result, it obviously could not issue a writ of mandamus. Marbury lost. And Madison, in effect representing Jefferson, won.

MARSHALL’S LEGAL REASONING was strong, although it is open to criticism, as are all opinions. A judicial opinion cannot logically prove that its result is correct; it can only explain the judge’s own reasons for having reached a particular conclusion, often in a case where much can be said on both sides. Still, one criticism is particularly striking. Numerous critics, including Thomas Jefferson, have pointed out that a court that lacks the legal power (that is, jurisdiction) to decide a case should not then go on to decide the merits of that case. How could Marshall, having ultimately found that the Court lacked the power to hear Marbury’s case, also have decided the merits of the case (that is, that Marbury was entitled to the mandamus even if the Court did not have jurisdiction to give it to him)?17

One possible modern answer to the criticisms is this: Had Marshall simply followed the ordinary jurisdictional rule, jumping directly to, and exclusively discussing, the constitutional issues, critics at the time might have wondered whether he really had to decide the great constitutional question of judicial review. They could reasonably have asked whether Marshall had reached out unnecessarily, that is, for political reasons, to claim that power for the Court.

To show that the Court had acted not from political expediency but out of judicial necessity, Marshall had to make clear that Marbury’s claim satisfied each and every one of the statute’s requirements. Only then would it be necessary to move on to the great constitutional question of judicial review in order to avoid a legally incorrect decision (that is, a decision in Marbury’s favor). Marshall could not both show that he had to reach the constitutional questions and decide nothing but the constitutional questions. He could not follow what has become one canon of judicial decision making, namely, “try to avoid making constitutional decisions by deciding nonconstitutional matters first,” without ignoring a different canon of judicial decision making, namely, “where a court lacks jurisdiction, do not decide the merits of the case.”

In a political world suspicious of Marshall’s efforts to expand the Court’s power, a world where the Court’s basic judicial review power was itself yet undetermined, Marshall’s choice is understandable. By explaining why he could not rest his decision on nonconstitutional grounds, he would diminish the public’s concern that courts, armed with the power to decide constitutional questions, would reach out and decide them unnecessarily, thereby needlessly limiting the power of the legislature. They would decide constitutional questions only when they had to.

IN A SENSE, both the criticisms and response are beside the point, for consider what Marshall did. He made clear that courts will ordinarily protect the legal rights of individuals, will ordinarily review the lawfulness of executive branch activity, and will themselves determine whether the “political” nature of an executive branch decision precludes court review and, above all, that a federal statute contrary to the Constitution cannot bind the courts. He supported these conclusions with strong legal arguments, including considerations similar to those set forth by Hamilton and Iredell, namely (1) the Constitution’s “fundamental” and “superior” legal role, (2) the nature of judicial expertise, and (3) the need to avoid an all-powerful legislature. And because Jefferson won the case, Marshall did not have to worry whether the government would enforce his decision.18

For present purposes, the last-mentioned fact is particularly important. Faced with circumstances that threatened to demonstrate, and would thereby reinforce, the Court’s institutional weakness, Marshall avoided the enforcement issue while holding that the Court had the power to declare an act of Congress unconstitutional and refuse to apply it.

Consider too what Marshall did not do. He did not decide that the Court had an exclusive power to interpret the Constitution or a power superior to that of other branches. Indeed, he wrote that the “courts, as well as other departments, are bound by” the Constitution. Nor did the case of Marbury v. Madison answer Hotspur’s question: Would the public follow an unpopular Court decision with which it strongly disagrees? Marshall feared a negative answer; and the next case shows how right he was to worry.19


Chapter Three

The Cherokees

ALTHOUGH MARBURY GAVE the Court the power to refuse to apply an act of Congress on the ground that it violated the Constitution, the Court did not again exercise that power until its decision in the Dred Scott case more than fifty years later. This hesitancy to find a federal statute unconstitutional, like Marshall’s strategic view of Marbury, suggests a Court deeply uncertain as to whether the president, the Congress, or the public itself would accept the Court’s views about the Constitution—at least when they strongly disagreed with those views. And without assurance that other government officials and the public would follow the law, how could the Court successfully exercise its review power? How could it help to protect, say, an unpopular minority? How could it help make the Constitution more than words on paper?

Today judges from all over the world ask similar questions. A chief justice of an African nation struggling to maintain an independent judiciary recently asked me directly, “Why do Americans do what the courts say?” What in the Constitution makes this likely? What is the institutional device that makes court decisions effective? What, she wondered, is the secret? I answered that there is no secret; there are no magic words on paper. Following the law is a matter of custom, of habit, of widely shared understandings as to how those in government and members of the public should, and will, act when faced with a court decision they strongly dislike.

My short answer to the chief justice’s question was to say that history, not legal doctrine, tells us how Americans came to follow the Supreme Court’s rulings. My longer answer consists of several examples that illustrate different challenges the Court and the nation faced as gradually, over time, the American public developed those customs and habits.

The Cherokee Indian cases of the 1830s provide an early example of enforceability put to the test. The Cherokee tribe sued to protect its legal rights to its ancestral lands in northern Georgia. The U.S. Supreme Court held in its favor. What happened next is an unhappy story.1

IN THE FIRST part of the nineteenth century, a dispute developed between the Cherokee Indians and their neighbors, settlers in the state of Georgia. The dispute was simple. The Indians owned land, rocks, and minerals that the white Georgia settlers wanted, and the Indians did not want to give them up. The Georgians had tried hard for two decades to convince three presidents (James Monroe, John Quincy Adams, and Andrew Jackson) to remove the Indian tribes from Georgia and send them to the West. But they got nowhere. Monroe, for example, told the Georgians that he would use only reasonable, peaceful means to convince the tribe to move.2

The Cherokees, who had lived in northern Georgia far longer than the Georgians, had moved on from their purely hunting/fishing life to become farmers and landowners. They had developed an alphabet, established a printing press, and built a capital called New Echota. Under the leadership of their great chief John Ross, they had also adopted a constitution. They had no reason to leave their own land. And they told President Monroe that “it is the fixed and unalterable determination of this nation never again to cede one foot more of our land.” They added that they were not foreigners but the original inhabitants of America, who “now stand on the soil of their own territory” and who will not “recognize the sovereignty of any State within the limits of their territory.” And they would later tell President Andrew Jackson that when they moved, they would not go west but, instead, would only go “by the course of nature to sleep under this ground which the Great Spirit gave our ancestors.”3

Then, in 1829, gold was found on the Cherokee lands, and the Georgians decided to break the stalemate. They entered the Cherokee territory and began to work the gold mines. They passed laws that nullified all Cherokee laws, prohibited the Cherokee legislature from meeting, and ordered the arrest of any Cherokee who argued against moving to the West. Furthermore, the Georgians found an ally in a new president, Andrew Jackson, who announced his support for Georgia, refused to keep federal troops in the mining area to enforce the Indians’ rights, and urged the Indians to move west.4

Some in the federal Congress opposed removing the Indians from their homes, churches, and schools to send them to a “wilderness.” That minority pointed out that the “evil … is enormous; the violence is extreme; the breach of public faith deplorable; the inevitable suffering incalculable.” But a congressional majority felt differently. And Congress enacted a removal bill that was intended to enforce the president’s position.5

Lacking sufficient support in the elected branches of the federal government, where could the Cherokees turn for help? Could they look to the law? After supporting the British during the Revolution, the tribe had signed treaties with the new United States in which the United States promised to protect the Cherokees’ land and guarantee its boundaries. The Constitution specifically says that not only the Constitution and laws made thereunder but also “all Treaties made … under the Authority of the United States shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the … Laws of any State to the Contrary notwithstanding.”6

Although the Cherokees’ legal case seemed ironclad, the same political circumstances that led them to put their hopes in the law made it difficult to get that law enforced. The Georgians would not protect them. A majority in Congress apparently did not care. And Andrew Jackson had refused the Indians’ request to enforce their treaty. Hence, the Cherokees could look only to the courts for protection.

But the tribe’s unpopularity and political weakness made bringing a lawsuit more difficult than one might think. The tribe found a lawyer, William Wirt, a former attorney general of the United States and one of the greatest lawyers of his day. Wirt thought that “the Supreme Court would protect” the tribe. But Wirt could not be certain that Georgia would follow the law, even if embodied in a Supreme Court decision. After all, some years earlier, when John Quincy Adams was president, the Georgians had seized land belonging to the Creek tribe, passed resolutions declaring they owned it, sent surveyors to map the territory, and said they would “resist to the utmost” any federal effort, including any Supreme Court effort, to stop them. After all this, the Creeks just gave up.7

Moreover, how was Wirt to get his case to the Supreme Court? He hesitated to bring a case in Georgia’s own courts—for example, by suing Georgians for trespass. He feared that Georgia state judges might indefinitely delay matters by raising problems of state property law. He thought for a time that he might represent a Cherokee Indian—Corn Tassel—whom the Georgians had arrested for committing a serious crime in Cherokee territory. Wirt would appeal Corn Tassel’s case to the Supreme Court, arguing that Georgia did not have the power to enforce its laws in the Cherokees’ territory. But Georgia’s governor and legislature announced that they would pay no attention to the Court’s decision and would resist with force any effort to enforce a Supreme Court order. To make certain a Court order would have no effect, Georgia executed Corn Tassel before the Supreme Court could hear the case.8

Wirt next tried suing Georgia directly in the Supreme Court, in the case of Cherokee Nation v. Georgia. He thought the Court would hear and decide the case. After all, the Constitution said that the Supreme Court had “original Jurisdiction” over cases “in which a State shall be Party.” And as to enforcement, he told the Court that it should not assume that the president or a state would not do its “duty.” There was a “moral force in the public sentiment,” he said, that would “constrain obedience.”9

The Court, however, apparently decided not to place its faith in “public sentiment.” In an opinion written by Chief Justice Marshall, a divided Court (4 to 2) set forth a highly dubious interpretation of the Constitution, as allowing the Court “original Jurisdiction” only in those cases where a state is a party and the case involves another state, a citizen of a different state, or a foreign state. Because the Cherokee tribe was none of these but, rather, a “domestic dependent nation[],” the Court dismissed the case on technical, jurisdictional grounds. The Georgians were delighted. Georgia’s governor wrote that the state “must put an end to even the semblance” that the Indians could constitute “a distinct political society.”10

After this setback, Wirt finally found the case he had been looking for. Georgia law required “all white persons residing within the limits of the Cherokee Nation” to take an oath to support Georgia’s laws. A New England missionary, Samuel A. Worcester, refused. (He sent the governor a hymnbook instead.) The governor ordered Worcester arrested, and a Georgia court convicted him of violating the law and sentenced him to four years of hard labor. Georgia would not free Worcester, but it was unlikely to execute him. Furthermore, the Judiciary Act of 1789 gave the Supreme Court the authority to hear cases in which a state court had rejected a party’s claim that a state’s criminal law violated federal law, which the Constitution made “supreme.” Thus the law made clear that Wirt could appeal Worcester’s case to the Supreme Court, making the argument that application of Georgia’s criminal law in Cherokee territory violated treaties made by the United States, treaties that the Constitution made “supreme.”11

The Court heard the case, Worcester v. Georgia, and by a vote of 5 to 1 found in Worcester’s favor. Again Chief Justice Marshall wrote the Court’s opinion. He pointed out that a federal statute empowers the Court to review a final state court judgment that upholds a state statute and that also rejects a claim that the statute is repugnant to the Constitution, treaties, or laws of the United States. Furthermore, another federal statute requires the Court to hear such an appeal. In Marshall’s words, the Court therefore has “the duty, … however unpleasant,” to hear the case.12

Moreover, the Court held that Worcester was clearly right about the merits of his case. Neither Britain nor the colonies nor the United States ever extinguished the Cherokees’ independence. All had treated the Indian tribes as “nations capable of maintaining the relations of peace and war.” The United States specifically promised that it would guarantee the Cherokees all lands “not … ceded” and would regulate trade for their “benefit and comfort.” Congress too had recognized that Indian tribes are “distinct political communities” with a right to all the lands within their boundaries. Thus Georgians could not enter the Cherokee lands without the Cherokees’ consent, and Georgia could not apply its state law there.13

Because the state statute used to prosecute Worcester “is consequently void,” Georgia had to release him. After all, if Georgia had taken property under the authority of an invalid law, it would have to return the property to its owner; the same principle applied when the state invalidly deprived Worcester of his “personal liberty.”14

In a well-aimed aside, the Court referred to the enforceability problem. It pointed out that Georgia had “seized” Worcester and “carried [him] away” while he was under the “guardianship of treaties” of the United States, indeed while he was “performing, under the sanction of the chief magistrate of the union, those duties which the humane policy adopted by congress had recommended.” Perhaps President Jackson would get this hint. Perhaps he would understand that his own authority and the authority of the entire federal government were at stake.15

Justice Joseph Story, Marshall’s colleague, felt relief. He wrote to his wife, “Thanks be to God, the Court can wash their hands clean of the iniquity of oppressing the Indians and disregarding their rights.” A few days later, he wrote to another correspondent: “The Court has done its duty. Let the Nation now do theirs.” But he added, “Georgia is full of anger and violence.… Probably she will resist … and if she does, I do not believe the President will interfere.”16

Story was correct. On March 5, 1832, the Court issued an order requiring Georgia to release Worcester. Shortly thereafter, when Worcester’s lawyers asked the state judge to release him, the judge refused. The governor then told the state legislature that he would meet the Supreme Court’s “usurpation of Federal power with the most prompt and determined resistance.”17

The president also refused to help enforce the Supreme Court’s decision. On the contrary, Jackson’s secretary of war stated that the president, “on mature consideration,” believed that state legislatures have the “power to extend their laws over all persons [that is, Indian tribes included] living within their boundaries.” Consequently, the president, he said, has “no authority to interfere” in Georgia’s dealings with Samuel Worcester. Furthermore, in Jackson’s view the president and the Congress had as much authority “to decide upon the constitutionality” of statutes as do “the supreme judges,” who, he added, “must not … be permitted to control the Congress, or the Executive, when acting in their legislative capacities.” The New York Daily Advertiser told its readers that the president “has said … that he ha[s] as good a right to order the Supreme Court as the Court ha[s] to require him to execute its decisions.” And popular wisdom attributed to Jackson the famous phrase “Well, John Marshall has made his decision, now let him enforce it.” As Worcester languished in jail, John Marshall wrote to Joseph Story, “I yield slowly and reluctantly to the conviction that our Constitution cannot last.”18

Marshall obviously feared the power of example. If the states could ignore the Court’s decision favoring the Indians, why could they not similarly ignore others they did not like? Why should states or their citizens follow federal law at all? Why pay federal taxes? Why enforce federal customs law? Indeed, only a few months after the Worcester decision, South Carolina published a “Nullification Ordinance.” This ordinance made it unlawful to pay (within South Carolina) any duties imposed by certain federal statutes. It required all state courts to follow state, not federal, law in these matters; it forbade taking an appeal to the Supreme Court and punished with contempt of court anyone who tried to do so.19

Suddenly Jackson understood the political power of Georgia’s example. Many in the South had long thought that states need not follow federal laws with which they disagreed. But Jackson as president now saw the threat to the Constitution posed by such a theory. If states could nullify federal law willy-nilly, then the Union might well become not the federation that the Constitution foresaw but a voluntary, and perhaps temporary, association of independent states.

Seeing the folly of his earlier position, Jackson reversed course. On December 10, 1832, he issued a statement: “I consider … the power to annul a law of the United States, assumed by one State, incompatible with the existence of the Union.” Then he acted. Allying himself with Daniel Webster, a strong opponent of the nullification principle, he secured enactment of the Force Bill. This new federal statute explicitly gave the president the legal authority to use federal troops to enforce federal law. Its sponsors had South Carolina in mind. And South Carolina, understanding this, gave in to the threat of force. It repealed its Nullification Ordinance.20

Just as Georgia’s example affected South Carolina, so the South Carolina example affected Worcester. The general public understood the need for similar treatment of similar instances as a universal tenet of the rule of law. The newspapers wrote that “no person but a Jackson or Van Buren man can see any essential difference between the case of Georgia and South Carolina.” Wirt filed papers to take Worcester’s case back to the Supreme Court for a further order, and Jackson, hinting at the use of troops, said he would enforce that order. Georgia saw what had happened in South Carolina and began to look for a settlement. The governor offered a pardon. The Board of Foreign Missions, Worcester’s employer, urged Worcester to accept the pardon and withdraw the motion pending before the Supreme Court. Worcester did so, and in January 1833 he was released from prison. Thus, the Court’s order ultimately was enforced. Or was it?21

Wasn’t the original point of Wirt’s judicial effort to secure legal protection for the Cherokee tribe? Didn’t the Court’s decision explicitly state that Georgia could not seize the Cherokees’ land, that the land belonged to the tribe, not to Georgia? What happened to the Cherokees’ effort to keep their land?

That effort failed. President Jackson sent federal troops to Georgia, not to enforce the Court’s decision, but to evict the Indians. In early 1835, without the authorization of Chief Ross and the Cherokee government, federal representatives arranged for a handful of the tribe’s members to meet in Washington to negotiate a treaty. There they reached an agreement providing for the removal of the tribe to the West. Jackson proclaimed victory.22

Horrified, the remaining seventeen thousand members of the tribe—including Chief Ross and the Cherokee government—immediately protested, but it was too late. Jackson submitted the “treaty” to the Senate, which ratified it by a one-vote margin. The secretary of war then informed Chief Ross that the “President had ceased to recognize” his government. And Jackson’s federal troops ensured the Cherokees’ removal. General John Ellis Wool, in command of the federal troops, wrote to his superiors in Washington that the Cherokees were “almost universally opposed to the Treaty.” He reported that the great majority of the tribe were “so determined … in their opposition” that they had refused to “receive either rations or clothing from the United States lest they might compromise themselves in regard to the treaty,” they “preferred living upon the roots and sap of trees rather than receive provisions” from the federal government, “thousands … had no other food for weeks,” and many “said they will die before they leave the country.”23

But Jackson ordered Wool to enforce the treaty. Jackson forbade the Cherokees to assemble to discuss the treaty, and he ordered Wool to show his letter to Chief Ross, after which he was to have no further written or oral communication with Ross on the subject.24

Wool obeyed. He described the subsequent scene as “heartrending,” adding that, were it up to him, he “would remove every Indian tomorrow beyond the reach of the white men who, like vultures, are watching, ready to pounce upon their prey and strip them of everything they have.” “Yes sir,” he later said, “ninety-nine out of every hundred” of the Cherokees “will go penniless to the West.” And that they did. Their route, called the Trail of Tears because so many died, led them to Oklahoma, where descendants of the survivors live to this day.25

This sad story has a few positive aspects. Despite the tragic outcome, it helped establish a principle—namely, that like cases need to be treated alike. The perceived unfairness of treating similar cases differently led to press articles demanding Worcester’s release. The case also underlined the importance of the Supreme Court’s power to strike down state laws that are inconsistent with the Constitution or treaties or federal statutes. South Carolina’s ordinance made clear, even to President Jackson, the threat that “nullification” posed to national union.

Still, the predominant lesson the story tells us is not a happy one. A president used his power to undermine a Court decision and to drive the Cherokees from their native land. Moreover, Story’s and Marshall’s concerns about injury to the Court were well-founded. As far as the Court was concerned, the popular account of Jackson’s attitude revealed the Court’s weakness. The chief justice “has made his decision, now let him enforce it.” Georgia was prepared to hang anyone who entered that state to enforce the Supreme Court decision. The president of the United States saw no problem with Georgia’s attitude—at least not initially—and he ended up subverting the Court’s basic holding. Would the president, the Congress, the states, and the public enforce, support, and follow a truly unpopular Court decision? The case suggests a strong likelihood that they would not.

IN ANY EVENT, during the next half century the Court, perhaps aware of its limitations, did not meaningfully test its power of judicial review. The next great constitutional confrontation after Marbury took place in 1857, when the Court decided the infamous Dred Scott case, to which we now turn.


Chapter Four

Dred Scott

IN THE DRED SCOTT decision, the Court held that a former slave was not a citizen entitled to sue in federal court, and it held that a slave could not become free simply because his owner took him into a free state or territory. In the process the Court also held, for the first time since Marbury, that a federal statute (in this case the Missouri Compromise) was unconstitutional. When the Court decided the case in 1857, the country was deeply divided over slavery and on the brink of civil war. Given the timing and political circumstances, one could wonder whether the country would have implemented the Dred Scott decision had war not broken out.1

We should be aware that the Dred Scott decision has long been considered one of the Court’s worst. It may well have helped to bring about a war, which was the very political result it hoped to avoid. As an example of judicial review, it is the opposite of the kind of Constitution-protecting review that Hamilton hoped the Court would undertake. What went wrong? The decision was unworkable and unenforceable because the Court itself made a legal and practical mistake. In other words, in this case the Court, not the president, Congress, or the general public, deterred Americans from following the law.

BACKGROUND

DRED SCOTT WAS born a slave on a Virginia plantation around 1800. His first owner, Peter Blow, took him to St. Louis, Missouri, where he sold him to an army doctor, John Emerson. Emerson took Scott with him from base to base, including Fort Armstrong in the free state of Illinois and Fort Snelling in the free territory of Wisconsin (now in the state of Minnesota). During his two-year stay at Fort Snelling, Scott married Harriet, a slave who also lived there. Emerson then returned to St. Louis with Scott, Harriet, and their newly born child, Eliza. After Emerson died, Scott and his family became the property of Emerson’s wife and, eventually, of his wife’s brother, John Sanford. Scott, or perhaps Harriet, was not satisfied with this arrangement, so the couple brought a lawsuit, first in state court, then in federal court. They argued that their lengthy stay in free territory had made Scott legally a free man.2

Roger Taney, chief justice of the United States, wrote the majority opinion in the Dred Scott case. Taney was born in Maryland in 1777 to a family of tobacco farmers. A longtime supporter of Andrew Jackson, he became attorney general in the Jackson administration and was appointed chief justice in 1836. He was an excellent lawyer, possessing what William Wirt (who had represented the Cherokees) called a “moonlight mind,” a mind that gave “all the light of day without its glare.” Taney had argued for a gradual end to slavery, an institution he viewed as “evil” and a “blot on our national character.” He had represented abolitionists and had freed most of his own slaves. On the other hand, as attorney general, Taney had advised the secretary of state that the “African race … even when free … hold whatever rights they enjoy” at the “mercy” of the “white population.”3

Benjamin Curtis wrote the main dissent in Dred Scott. Curtis was a native of Massachusetts whom President Millard Fillmore had appointed to the Supreme Court in 1851 partly because of his reputation as a “moderate” on the slavery issue. He served on the Court only six years, resigning after the Dred Scott decision, saying that he doubted his usefulness on the Court in its “present state” (and perhaps for financial reasons as well).4

In Scott, the Court was faced with an issue that the Constitution’s framers had postponed and that was reaching an explosive state. Aware that the South would not join a Union that prohibited slavery, the framers in effect postponed the question of slavery’s continued existence by writing into the Constitution a series of compromises. They included language that said Congress, prior to 1808, could not prohibit the “Migration or Importation” of slaves into the United States. They prohibited any amendment affecting that bar. And they apportioned legislators (in the lower house of Congress) among the states according to population as determined by “adding to the whole Number of free Persons … three fifths of all other Persons,” that is, slaves. This method of counting (allowing the South additional representatives based on its slaves while understanding that the South would forbid its slaves to vote) meant that the South was overrepresented in the lower house of Congress and in the vote count for president. That overrepresentation initially gave the South sufficient political power to block abolitionist efforts.5

During the first half of the nineteenth century, however, population grew more rapidly in the newly acquired territories of the Northwest, rather than in the Southwest as the South had expected. That fact cost the South the political advantage it had been relying on to resist abolitionist legislation. Nonetheless, the North continued to fear that the South would use every political and legal device within reach to extend slavery into the new territories, thereby helping the South to maintain its political power once those territories became full states.6

In this atmosphere Congress had to decide how to treat new territories. In 1820, Congress had enacted the Missouri Compromise, forbidding slavery in territories north and west of Missouri. In 1845 it admitted Texas as a slave state, and in 1850 it admitted California as a free state. In 1854 it departed from the principles of the Missouri Compromise by permitting two territories north and west of Missouri—namely, Kansas and Nebraska—to choose for themselves whether to become slave states or free states.

In 1854, the year Dred Scott’s appeal reached the Supreme Court, the legal status of slaves in the territories was of enormous political importance. The South feared that new states, if free, would soon produce a Congress that abolished slavery. It wanted the Supreme Court to hold that individuals had a constitutional right to own slaves, even in the territories. The North, of course, wanted the Supreme Court to hold that Congress could prevent the spread of the South’s evil institution throughout the nation. The Dred Scott case would give the Court the opportunity to justify the legal hopes of one region or the other by clarifying the legal status of slaves brought by their owners into free territory.

THE LEGAL ISSUES

ONCE BACK IN St. Louis, Dred Scott initially brought his case against his then owner, Mrs. Emerson, in a Missouri state court. He pointed to earlier Missouri cases holding that a slave who resided for a time in free territory became a free man. The Missouri Supreme Court, however, rejected his claim, noting that “times are not now as they were when the former decisions on this subject were made.” Before the Missouri court’s decision was final, Scott brought the same suit (now against Sanford, his new owner and Mrs. Emerson’s brother) in a lower federal court. That court, stating that it must accept Missouri’s decision, rejected Scott’s claim. Scott then appealed to the U.S. Supreme Court.7

The case attracted considerable attention. A prominent attorney, later a member of President Lincoln’s cabinet, represented Scott. So did Benjamin Curtis’s brother. Two prominent lawyers, both U.S. senators, represented Sanford. The case presented two issues: First, a jurisdictional question concerning the Court’s authority to hear the case. The lawsuit was properly in federal court only if a “citizen” of one state was suing a “citizen” of another state. Sanford was a citizen of New York. Was Scott a citizen of a different state, namely, Missouri? Second, if Scott was a “citizen” and jurisdiction was proper, did the law make Scott a free man?8

The lawyers argued the case over the course of four days in February 1856. On May 12 the Court asked for reargument on the jurisdictional question. Court notes reveal that a majority had agreed to a compromise: Justice Samuel Nelson would write a short opinion rejecting Scott’s claim that he was free simply on the narrow ground that the Court, as a matter of comity, would follow the state courts. When two justices said they would write a dissent, however, that compromise unraveled. Chief Justice Taney reassigned the opinion to himself. On March 6, 1857, Taney read his lengthy opinion from the bench. The next day Curtis read, and then released, his dissent. Taney then took the unusual step of rewriting his opinion, releasing his final version in May.9

THE DECISION

THE COURT INITIALLY considered the first issue: Does the Court have the power to decide a case of this kind? If not—that is, if it lacks “jurisdiction”—then in principle Dred Scott must lose even if he is right about his other legal contentions, for the Court lacks the authority to help him. The chief justice, writing for the Court, described the jurisdictional question as whether “a negro, whose ancestors were imported into this country, and sold as slaves,” is “entitled to sue as a citizen in a court of the United States.” The chief justice, and the majority, held that the answer to this question was no. Even if Dred Scott was a free man, he was not a “citizen.”10

The Court’s reasoning was highly legalistic: The Constitution allows the suit only if the case arises “between Citizens of different States.” The word “citizens” was limited to “citizens of the several States when the Constitution was adopted.” And that group, said Taney, could not possibly have included freed slaves because public opinion would not have allowed it. Writing in language that has since become infamous, Taney explained that public opinion at that time considered Africans “so far inferior” to the “white race” that they had “no rights which the white man was bound to respect.” Even northern states where abolitionist sentiment was strong and slavery had been outlawed forbade slaves to serve in the state militia, limited their educational opportunities, and forbade interracial marriage. Moreover, many of the founders, themselves slaveholders, could not have intended the “equality” they preached to extend to slaves or former slaves. Furthermore, some contemporaneous federal statutes distinguished between “citizens” and “persons of color,” showing that the latter were not included among the former. Indeed, some attorneys general of the United States had expressed that view.11

Finally, Taney wrote that the Constitution guarantees to “citizens of each State … all privileges and immunities of citizens in the several States.” In 1789, no one could have thought that the South would have granted “privileges and immunities” to former slaves whom the North considered free. The Court, Taney concluded, must not “give to the words of the Constitution a more liberal construction in their favor than they were intended to bear when the instrument was framed and adopted.… [I]t must be construed now as it was understood” then.12

Curtis issued a powerful dissent. “[E]very free person born on the soil of a State, who is a citizen of that State by force of its Constitution or laws, is also a citizen of the United States,” and consequently can sue a citizen of a different state in federal court. One reason Curtis thought this way was that at the time of the Constitution’s ratification, five states—New Hampshire, Massachusetts, New York, New Jersey, and North Carolina—included freed slaves among their citizens. Granted, these states may have imposed some disabilities on those freed slaves, but their laws permitted freed slaves to vote. Indeed, the North Carolina Supreme Court had explicitly held that slaves who were freed in North Carolina became North Carolina citizens if they had been born in the state. How can one understand the Constitution, which did not then define “citizen,” as excluding some of the very people who as citizens were allowed (in those states) to vote on the Constitution’s ratification? Moreover, the very purpose of allowing federal courts to hear “diversity of state citizenship” cases was to extend federal jurisdiction to cases where local feelings or interests might cloud the issues and “disturb the course of justice.” That purpose was the same whether a party to the case was of “white” or “African descent.”13

Saying that he would not “enter into an examination of the existing opinions of that period respecting the African race,” Curtis wrote that a “calm comparison” of the assertion in the Declaration of Independence that “all men are created equal” with the “individual opinions and acts” of its authors “would not leave these men under any reproach of inconsistency.” This comparison would show that the authors wanted to make the “great natural rights” asserted in the Declaration of Independence effectual wherever possible.14

Curtis also mercilessly destroyed the majority’s remaining arguments. Its statutory claim proved nothing, for, if the language of some old federal statutes suggested that freed slaves were not “citizens,” the language of other old federal statutes suggested the precise opposite. Nor was its “privileges and immunities” argument convincing once one learned that that constitutional provision simply repeated an older guarantee in the Articles of Confederation that entitled “free inhabitants of each of these States … to all privileges and immunities of free citizens in the several States.” This language did not suggest that a freed slave was not a citizen. To the contrary, the drafters of the articles explicitly rejected by a vote of eight states to two (with one state divided) a South Carolina amendment that would have inserted the word “white” between the words “free” and “inhabitants.” This strongly suggested that the privileges and immunities clause protected all free citizens, not just white citizens.15

The Court, however, rejecting Curtis’s views, held that it had no power to hear the case or decide the merits of Scott’s claim (because Scott was not a citizen). Nonetheless, it went on to do just that. The Court majority held that Dred Scott’s three-year sojourn in the free territory of Wisconsin and in the free state of Illinois did not emancipate him. The majority might have reached this conclusion by simply relying on the fact that Missouri state courts had reached it and that federal courts should follow state courts on matters of state law. But in the 1850s that was not always so; federal courts often second-guessed state courts on state law matters, particularly where the matter concerned judge-made common law, not statutory law.16

In respect to slavery, both the common law and foreign law were uniform and clear. As Curtis pointed out in his dissent, when a master took a slave into free territory and lived there indefinitely, participating in the territory’s “civil or military affairs,” the slave became free. This was certainly the case when the slave married and had children in a free territory. Indeed, important federal statutes—the Missouri Compromise, for example—made this clear, by insisting that the law of the Wisconsin Territory, the jurisdiction in which Fort Snelling was located, did not permit slavery. It therefore gave Dred Scott his freedom.17

The Court majority countered that the laws of Congress, such as the Missouri Compromise, did not apply because, in its view, Congress lacked the power to make those laws. The Court had to concede that the Constitution’s territories clause says that Congress “shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States.” But, the majority said, the language, history, and structure of the Constitution made clear that this clause applied only to those territories that existed as territories in 1789, namely, certain land belonging then to Virginia, North Carolina, and a few other states, which those states intended to cede to the federal government. Congress, the majority conceded, had an implied power to hold territory for the sole purpose of turning it into new states. But it could not interfere with the rights of citizens entering or living within that territory—any more than if they were citizens of states. And were they such citizens, the Constitution would forbid the federal government to interfere with their rights to own slaves. This (and here lies the heart of the majority’s pro-slavery position) is because the Constitution forbids Congress to deprive a person of property without due process of law. The Constitution, wrote the majority, recognizes the “right of property of the master in a slave.” And nothing gives Congress “a greater power over slave property … than property of any other description.” The opposite is true: The fugitive-slave clause requires that slaves who escape into other states be returned to their owners. This clause, read together with the due process clause’s prohibition on the deprivation of property without due process of law, the majority reasoned, meant that the Constitution insisted that the federal government “guard” and “protect” the “[slave] owner in his rights.”18

Thus, the Court’s conclusion: “The act of Congress which prohibited a citizen from holding and owning property of this kind … is not warranted by the Constitution and is therefore void; and … neither Dred Scott himself, nor any of his family, were made free by being carried into this territory; even if they had been carried there by the owner, with the intention of becoming a permanent resident.”19

Curtis replied to the majority’s argument as follows: First, the territories clause certainly gave Congress the authority to hold territory acquired from a foreign nation, to make all necessary rules for governing that territory, and to include among those rules a prohibition against slavery. Congress had acted on that assumption since the nation was founded, enacting ordinances and laws excluding slavery from various of the territories (for example, the Missouri Compromise). Curtis counted eight distinct instances, “beginning with the first Congress, and coming down to the year 1848,” where Congress had explicitly excluded slavery from the territory of the United States. The acts by which Congress had regulated slavery in the territories “were severally signed by seven Presidents of the United States, beginning with General Washington, and coming regularly down as far as Mr. John Quincy Adams, thus including all who were in public life when the Constitution was adopted.” And when one interprets the Constitution, Curtis wrote, a “practical construction, nearly contemporaneous with the adoption of the Constitution, and continued by repeated instances through a long series of years, may always influence, and in doubtful cases should determine, the judicial mind.”20

Curtis replied to the Fifth Amendment due process argument by pointing out that a slave is not ordinary “property.” Rather, slavery is a “right existing by [virtue of] positive law [for example, statutes].” It is “without foundation in the law of nature or the unwritten common law.” Nor could “due process of law” mean that a slave remained a slave when his master moves from, say, slave state A to live permanently in free state B. What law would then govern the slave, the slave’s wife, his house, his children, his grandchildren? State B has no laws governing slavery. Its judges could not manage a proliferating legal system under which each slave, coming into free state B, brought with him his own law, whether from A or from C or from whatever other slave state he happened to be from.21

More important, said Curtis, the phrase “due process of law” comes from the Magna Carta. When Congress passed the Northwest Ordinance in 1787, it did not think that law violated the Magna Carta. Moreover, numerous states, including Virginia, had passed laws prohibiting the importation of new slaves. Under these laws, any slaves imported in violation of the prohibition would be set free. And, Curtis wrote, “I am not aware that such laws, though they exist in many States, were ever supposed to be in conflict with the principle of Magna Charta incorporated into the State Constitutions.” If those laws did not violate the Magna Carta, then Congress’s prohibition of slavery in territories could hardly violate the due process clause of the federal Constitution.22

Despite the strength of Curtis’s arguments, however, the majority still held: (1) Scott could not bring his case in federal court because freed slaves are not citizens of the United States; (2) many congressional anti-slavery-spreading statutes, including the Missouri Compromise, were unconstitutional; and (3) the Fifth Amendment’s due process clause protected the ownership rights of slaveholders even when they took their slaves into free territories and free states to live for extended periods.

THE AFTERMATH

THE COURT ISSUED its decision in early March 1857, and the chief justice issued his written opinion later in the spring. The South and southern sympathizers reacted favorably. President Buchanan (perhaps forewarned) favorably referred to the opinion in his March inaugural address and again in his December State of the Union address. But the northern reaction was vehemently negative. Horace Greeley’s New York Tribune described the holding as “wicked” and “atrocious.” “If epithets and denunciation could sink a judicial body,” another observer wrote, “the Supreme Court … would never be heard of again.”23

A joint committee of the New York legislature reported that the decision had “destroyed the confidence of the people in the Court,” predicted that it would be overruled, and described Taney’s statement that people of African descent had no rights as “inhuman, unchristian, atrocious,—disgraceful to the judge who uttered it and to the tribunal which sanctioned it.” The committee said the opinion paved the way for slavery’s spread to free states. If “a master may take his slave into a Free State without dissolving the relation of master and slave,” then “some future decision of the Pro-Slavery majority of the Supreme Court will authorize a slave-driver … to call the roll of his manacled gang at the foot of the monument on Bunker Hill, reared and consecrated to freedom.”24

The case had increasing reverberation. The abolitionist Frederick Douglass offered a slightly different analysis. In a New York lecture he remarked that despite this “devilish decision” produced by “the slaveholding wing of the Supreme Court,” the Court could not make “evil good” or “good evil.” The decision, he concluded, “is a means of keeping the nation awake on the subject.… [M]y hopes were never brighter than now.”25

Indeed, the decision did keep the nation awake. Northern supporters widely circulated the Curtis dissent in pamphlet form. Abraham Lincoln, then a Republican candidate for Senate, spoke often about the decision, describing it as an “astonisher in legal history” while arguing that Taney’s “whites only” views had turned “our once glorious Declaration” of Independence into a “wreck” and “mangled ruin.” In February 1860, Lincoln based his Cooper Union speech—a speech that helped make him a national political figure—on Curtis’s dissent. Lincoln fed the North’s fear of spreading slavery by asking, what “is necessary for the nationalization of slavery? It is simply the next Dred Scott decision. It is merely for the Supreme Court to decide that no State under the Constitution can exclude it, just as they have already decided that under the Constitution neither Congress nor the Territorial legislature can do it.”26

Although historians debate the precise role of Dred Scott in bringing on the Civil War, the decision at least energized the anti-slavery North. It became the Republican Party’s rallying cry and contributed to Lincoln’s nomination and election as president. These circumstances together with others helped bring about that most fierce War Between the States. After the war, the nation added the Thirteenth, Fourteenth, and Fifteenth amendments to the Constitution, ending slavery while guaranteeing equal treatment, voting rights, and basic civil rights for the newly freed slaves.

On a more personal level: Benjamin Curtis resigned from the Court immediately after the Dred Scott decision. Chief Justice Taney remained on the bench until his death. Dred Scott and his family were bought by a son of his original owner, Peter Blow, who set them all free. Within little more than a year, however, Scott died of tuberculosis.27

LESSONS

MODERN CRITICS DESCRIBE the Dred Scott case as “infamous,” “notorious,” “an abomination,” “odious,” a “ghastly error,” and “judicial review at its worst.” Chief Justice Charles Evans Hughes said the decision was a “self-inflicted wound” that almost destroyed the Supreme Court. The Oxford Companion to the Supreme Court of the United States says that “American legal and constitutional scholars consider the Dred Scott decision to be the worst ever rendered by the Supreme Court.” These judgments reflect the immorality of the decision. What can people today learn from it? By reading with care, we can draw certain lessons about the Court that remain relevant. I suggest five.28

The first lesson concerns judicial rhetoric. Today, as in 1857, the language a judge uses to set forth his or her reasoning matters. Taney’s words about Americans of African descent having “no rights which the white man was bound to respect” are lurid and offensive, more so than can be found in other Supreme Court opinions, including other opinions that Taney wrote. An experienced Supreme Court justice would not write such a phrase without being aware of the fact that others will repeat it and emphasize its judicial origin in order to make the sentiment appear legitimate. Taney’s effort to attribute his words to others, such as political officials or citizens, does not help. The public simply ignores the attempt to put moral distance between the sentiment and the author. Taney could not have thought otherwise, for the language was morally repugnant even then, as Curtis seemed to acknowledge when he refused to “enter into an examination of the existing opinions of that period respecting the African race,” calling instead for a “calm comparison.”29

The second lesson reinforces the optimistic judicial view that when a judge writes an opinion, even in a highly visible, politically controversial case with public feeling running high, the opinion’s reasoning—not simply the author’s conclusion—can make all the difference. A strong opinion is principled, reasoned, transparent, and informative. And a strong opinion should prove persuasive, make a lasting impression on the minds of those who read it, and (if a dissent) eventually influence the law to move in the direction it proposes.

Curtis’s opinion was one of two dissents. Its language is not the most colorful, but its reasoning is by far the strongest. Indeed, it paints the Taney majority into a logical corner from which it has never emerged. For example, what is the answer to Curtis’s claim that five states treated slaves as citizens (hence they were American citizens) at the time the Constitution was written? He supported the claim by pointing to a state supreme court decision (explicit on the point) and to the fact that five states allowed freed slaves to vote. Taney, in reply, referred only to racially discriminatory marriage and military service laws, but these laws are actually consistent with citizenship and hence do not significantly undercut Curtis’s argument.

What is the answer to Curtis’s jurisdictional argument? If Dred Scott was not a “citizen,” then the Court lacked jurisdiction to hear the case. If it lacked jurisdiction, it had no business deciding the merits of the case, holding the Missouri Compromise unconstitutional, and depriving Congress of the power to maintain slavery-free territories in the process. In Marbury itself one could find a countervailing legal principle—the need to explain why the law did not permit the Court to avoid constitutional questions—and this principle helped to explain, if not excuse, Marshall’s decision to address the merits. Here there is no such excuse. The Court reached out, without legal justification, to decide the constitutional question itself.

And what sound response can the majority make to Curtis’s explanation of the scope of the Constitution’s due process and territories clauses? That explanation was the only one that proved workable going forward, taking account of a nation that was continuously changing. How could judges of a single free state or territory, say Wisconsin, administer a legal system under which different slave state laws (for example, Alabama law, Georgia law, or Virginia law) would have to govern well into the future the relationships of different slave families brought permanently to live in that single free state?

Given the strength of Curtis’s reasoning, it is not surprising that those opposed to slavery circulated his dissent in pamphlet form throughout the nation or that Lincoln’s speeches, abolitionist lectures, and informed northern reaction reflected Curtis’s analysis.

A third lesson concerns the relation between Court decisions and politics. The kindest view of the majority’s opinion is that it had a political objective. Many in Congress had asked the Court to “umpire” the great political issue dividing the nation. Taney and his majority might have thought that by reaching out unnecessarily to decide a politically sensitive legal question—that is, by settling the constitutional status of slavery in the territories—the Court would promote a peaceful resolution of the slavery question (perhaps even through eventual abolition).

If that is what Taney believed, he was wrong. The Court’s decision did not heal the nation. Rather, it reinforced the North’s fears of southern dominance, solidified the case for abolition, and promoted the political standing of the anti-slavery Republican Party. The Court was more an instigator of the Civil War—or at least a contributing factor—than a mediating force. Moreover, as a purely legal matter the anti-slavery constitutional amendments resulting from the Civil War effectively reversed the Dred Scott decision.

There are, of course, strong institutional, jurisprudential, and ethical arguments against judges of a constitutional court holding their fingers up to the political winds. A court that acts “politically” plays with fire. For one thing, at a minimum, it undermines the confidence of that portion of the political public that favors the opposite result. More important, Hamilton’s writings make clear that the very point of granting such a Court the power of judicial review was to offer constitutional security where doing so is politically unpopular. To such reasons Dred Scott adds another, purely practical consideration. Judges are not necessarily good politicians. Their view about what is politically expedient could well turn out to be completely wrong. Such, as history shows us, was the case in Dred Scott.

The fourth lesson concerns the Court and the Constitution. The Court’s Dred Scott opinion can find its justification only by viewing the Constitution in a particular way—as requiring a consensus among slave states before the nation could embark on a course that would lead to abolition. Thus, Taney’s decision essentially treats the Constitution as no more than a political compact among independent states, with its central focus on compromise about slavery in particular.

Yet the Constitution’s language does not support such an interpretation. The protection it provided the slave trade expired in 1808. The constitutional guarantees of equal state representation in the Senate and the census-related supermajority status of slave states in the House of Representatives were written in terms that permitted the political destruction of the protection they offered the South. The preamble says that “We the People of the United States … ordain and establish this Constitution,” language broad enough to cover Dred Scott.

One cannot easily reconcile Taney’s vision with the expressed abolitionist hopes of, for example, Benjamin Franklin and many other framers. Nor, most important, can one reconcile this vision with the Constitution’s most basic objective, the creation of a single nation. The Constitution does so by creating political institutions strong enough to permit the “people” to govern themselves, determining policies and resolving problems ranging in subject from defense to territorial expansion to commerce, while protecting basic personal liberties across (the framers hoped) the centuries. The concept of a political treaty among sovereign and independent states focusing primarily on slavery is not compatible with this more basic constitutional objective. (And, of course, if the Dred Scott majority doubted that fact in 1857, the post-Civil War amendments to the Constitution ending slavery, guaranteeing voting rights, defining citizenship, assuring individuals equal protection of the laws, and protecting basic individual liberty from state interference overturned the legal precedent they created.) Taney’s vision was not of a Constitution that created a central government but of a treaty that linked states.

A fifth lesson concerns the harm the Court worked upon the Hamiltonian cause. The Court placed those who saw the need to follow the law in a dilemma that Lincoln himself expressed well in his first inaugural address:


I do not forget the position … that constitutional questions are to be decided by the Supreme Court; nor do I deny that such decisions must be binding in any case, upon the parties to a suit, as to the object of that suit, while they are also entitled to very high respect and consideration in all parallel cases by all other departments of the government. And while it is obviously possible that such decision may be erroneous in any given case, still the evil effect following it, being limited to that particular case, with the chance that it may be over-ruled, and never become a precedent for other cases, can better be borne than could the evils of a different practice. At the same time, the candid citizen must confess that if the policy of the government upon vital questions, affecting the whole people, is to be irrevocably fixed by decisions of the Supreme Court, the instant they are made, in ordinary litigation between parties, in personal actions, the people will have ceased to be their own rulers, having to that extent practically resigned their government into the hands of that eminent tribunal.30



That is to say, the other departments of government, while bound to carry out the Court’s decision in a particular case, owe that Court only “high respect and consideration” in respect to its interpretation of the Constitution. And sometimes the “people” rightly can themselves decide “vital” interpretive “questions” irrespective of the Court’s views. If Abraham Lincoln has begun to sound like Andrew Jackson, is the Dred Scott Court itself not to blame?

Finally, Dred Scott tells us something about morality’s relation to law. When discussing Dred Scott at a law school conference, I asked the audience to consider a hypothetical question. Suppose you are Benjamin Curtis. Imagine that Chief Justice Taney comes to your chambers and proposes a narrow ground for deciding the case. He asks if you will agree to a single-paragraph unsigned opinion for the entire Court, in which the Court upholds the lower court on the ground that the matter is one of Missouri law in respect to which the Missouri Supreme Court must have the last word. He will agree to this approach provided there is no dissent.31

Should you agree? If you do, the majority will say nothing about citizenship, nothing about the Missouri Compromise, nothing about slavery in the territories and the due process clause. As a result, the Court will create no significant new law; it will not diminish its own position in the eyes of much of the nation; it will not issue an opinion that increases the likelihood of civil war; and because no one knows who would win such a war (after all, the North almost lost), the prospects for an eventual abolition of slavery will be unaffected, perhaps increased.

Not a bad bargain, but the audience was uncertain. Then a small voice came from the back of the room. “Say no.” And the audience broke into applause. That applause made clear the moral nature of the judge’s legal obligation in that case.

A close examination of the Dred Scott opinion, the Court’s “worst case,” can teach us through negative example about the important relation between the way the Court fulfills its obligation to maintain a workable Constitution and the way the public carries out theirs. It also can help us understand the importance of solid reasoning, the dangers of reliance on rhetoric, the need for practical constitutional interpretation consistent with our nation’s underlying values; and it teaches us the important role that morality and values play—or should play—at the intersection of law and politics.


Chapter Five

Little Rock

IN 1957, PRESIDENT Dwight Eisenhower had to answer difficult and historically important questions about how to enforce the Supreme Court ruling in Brown v. Board of Education requiring racial integration of the public schools. In the face of fierce public opposition, he had to decide whether (and how) to send troops to Little Rock, Arkansas, in order to enforce lower-court orders designed to provide racial minorities with the protection offered by the equal protection clause of the Constitution’s Fourteenth Amendment. The Little Rock cases directly raise the enforcement question—Hotspur’s question—that Hamilton had not answered. The Court succeeded in enforcing its decisions, as did the lower courts their orders, but only with key support from the president. This illustrates the often-necessary link between effective enforcement and executive cooperation. The Little Rock cases eventually helped to produce victory for the cause of racial integration, a victory that helped secure the rule of law in America.

BACKGROUND

BEFORE 1954 THE South administered a comprehensive set of rules that legally required racial segregation throughout southern society. These rules forced African-Americans to suffer inferior schooling, inadequate public facilities, and countless other harms and indignities. In Brown v. Board of Education of Topeka, Kansas (and four other cities), the Supreme Court was asked to decide whether “segregation of children in public schools solely on the basis of race,” even if the “physical facilities and other ‘tangible’ factors” were “equal,” nonetheless would “deprive[] children of the minority group of equal educational opportunities.” On May 17, 1954, Brown answered this question with the words “We believe that it does.” In its most famous sentences, the unanimous Court said: “We conclude that in the field of public education the doctrine of ‘separate but equal’ has no place. Separate educational facilities are inherently unequal.” The Court thus held that the South’s legal system of segregation violated the Constitution’s guarantee that “no State shall … deprive any person of … equal protection of the laws.”1

The legal answer to the question was not difficult. The Court held that the Constitution’s words meant what they said. State-imposed racial segregation was directly contrary to the purposes and demands of the Fourteenth Amendment. Racial segregation reflected an effort to wall off African-Americans as an inferior race and produced a segregated society that was unequal.

In deciding Brown, the Supreme Court fulfilled its most fundamental role in our democracy, that of guardian of our Constitution. The Brown decision was momentous. America at last would try to become the single nation that its Constitution intended. Brown led to a large number of subsequent cases and court decisions that sought to implement the constitutional principle that Brown reaffirmed.

From the moment it was decided, Brown was more than just a legal decision. It validated the moral principle of racial equality that was pressing for recognition in other arenas of American life. It gave new legal legitimacy to the political efforts of the civil rights movement, and thus helped to energize the movement. Brown made it possible for Dr. Martin Luther King, Jr., to say, in one of his most memorable phrases as a civil rights leader, “If we are wrong, the Constitution of the United States is wrong.” Brown became a symbol for the nation—of a new era in race relations in the United States, of what the Supreme Court could contribute to American life, of how law could advance justice. Today, long after it was decided, Brown remains one of the most important Supreme Court decisions in our country’s history, and one that demonstrates how, at crucial moments, the Supreme Court can summon the country to adhere to its fundamental principles.2

Brown did not come out of nowhere. Its groundwork was laid not only by the suffering endured by black people during generations of slavery, inequality, and subordination but also by the efforts of civil rights lawyers to persuade the Supreme Court over many years that its 1896 decision in Plessy v. Ferguson (permitting “separate but equal” facilities) was wrong. These lawyers undertook a step-by-step litigation campaign to advance the evolution of constitutional law. The incremental steps taken by the Supreme Court itself, along with measures such as President Truman’s desegregation of the armed forces in 1948, helped prepare the country for the ruling in Brown. Still, in Brown the Supreme Court knew that it was doing something highly significant, and despite its acceptance by much of the American public the Court knew that the decision would meet with resistance in many places.3

The Court, understanding the enforcement difficulties, said it would consider “appropriate relief” in a later opinion, and issued a second opinion, Brown II, a year later, on May 31, 1955.4 The National Association for the Advancement of Colored People (NAACP), whose lawyers (including Thurgood Marshall) represented Brown’s plaintiffs, had asked the Court to specify that lower courts throughout the South must immediately hold segregation unconstitutional, to require the courts to issue periodic progress reports, and to insist on integration of all public schools no later than September 1956. The attorney general, Herbert Brownell, Jr., one of President Eisenhower’s closest associates, echoed the executive branch viewpoint that an integrated education was “a fundamental human right, supported by considerations of morality as well as law.” Brownell asked the Court to require school districts to submit desegregation plans to the district courts, tell those courts to supervise the implementation of those plans closely, have the courts submit periodic reports to the Supreme Court itself, and require integration after a one-year transition period (though possibly with reasonable extensions). Brownell’s brief concluded that “there can be no justification anywhere for failure to make an immediate and substantial start toward desegregation, in a good-faith effort to end segregation as soon as feasible.”5

The Court accepted these recommendations, but only in part. It delegated primary enforcement powers to local federal district courts and said that local school authorities must “make a prompt and reasonable start toward full compliance.” But it added that “the courts may find that additional time is necessary,” because of issues of “administration” related to “physical condition of school plant, the school transportation system, personnel, revision of school district and attendance areas,” and “revision of local laws and regulations.” It told the lower federal courts that they should consider “whether the action of school authorities constitutes good faith implementation of the governing constitutional principles, [b]ecause of their proximity to local conditions and the possible need for further hearings.” The Court summarized its desegregation instructions to the lower courts in the words “with all deliberate speed.”6

But even with that approach, the Court faced outright opposition to carrying out its order at all. According to NAACP estimates, no public schools in the eight southern states were actually desegregated in 1955. At the same time, a large majority of the South’s congressional representatives signed the Southern Manifesto declaring their belief that Brown was wrongly decided, that it was an “abuse of judicial power,” and that it provided an example of the “Federal judiciary undertaking to legislate.” The manifesto called for “all lawful” resistance against Brown and the Supreme Court.7

More ominously, the White Citizens’ Council began to organize chapters throughout the South. They claimed that the Brown decision itself was unconstitutional. They adopted a form of the “nullification” argument—a constitutional argument used by the South before the Civil War: The state could lawfully ignore Brown by interposing its own legal authority to prevent integration. In any event, the councils would “never” permit integration. They argued for popular resistance, predicting that there would not be “enough jails to punish all resisters.”8

Throughout the South these and other integration opponents took punitive actions against those attempting integration. They threatened integration’s supporters with loss of jobs or credit. Southern voting registrars increased their efforts to keep black citizens from the polls. The worst forms of racial violence increased. In early 1955, in Mississippi, after several years of relative racial peace, three lynchings took place. These included the lynching of Emmett Till, a fourteen-year-old African-American boy from Chicago who, reportedly, had spoken too informally to a white woman. An all-white jury acquitted those charged with his murder just as all-white juries had recently acquitted thirteen out of fourteen defendants in cases involving serious civil rights violations.9

Congress did not help. The Senate refused to enact key provisions of President Eisenhower’s Civil Rights Bill, including permission for the attorney general to sue to prevent interference with the constitutional rights of any American. The Senate insisted on jury trials, meaning likely acquittals given local prejudice and exclusion of black citizens from juries. And Congress rejected legislation that would give federal financial aid to local school systems to prevent courts from using that law to advance integration, say by forbidding school districts that received aid from maintaining segregated schools. At the same time, the House passed a bill that stripped civil rights jurisdiction from the federal courts, failing to obtain full consideration in the Senate by only one vote.10

Yet there were favorable signs. The District of Columbia, a defendant in the Brown case, began to integrate its schools. The other four cities that were defendants in Brown prepared to comply. In addition, school officials in a handful of other cities—such as Houston, Texas; Nashville, Tennessee; Greensboro, North Carolina; Charlotte, North Carolina; and Arlington, Virginia—issued statements saying that they too would seek to comply, regardless of how they felt about the merits of Brown. In Alabama that same year, 1955, Rosa Parks refused to sit in the back of a public bus. The Montgomery bus boycott had begun. In Little Rock, the school board, pledging to carry out the law, advanced a plan to begin to integrate the public schools.11

THE PRESIDENT’S ROLE

THE EVENTS THAT unfolded in Little Rock in 1957 and 1958 highlight differences between the president’s role and that of the Court. In 1954, Little Rock was a segregated city with a segregated school system. Yet the city had a reputation for racial moderation, and in 1952 the school board had considered the possibility of racial integration. In late May 1954, just after Brown, the board met, declared that it disagreed with Brown, and refused to integrate immediately. But it also recognized its own “responsibility to comply with Federal Constitutional Requirements,” and promised to comply after the Supreme Court specified what method to follow. Arkansas filed a brief in Brown II, informing the Court that its own remedial policy recognized the Supreme Court’s decision and would implement it properly.12

In May 1955, just before the Supreme Court issued Brown II, the Little Rock School Board announced an integration plan. Its “Phase Program” would begin two years later in September 1957. It would admit a handful of screened black students to Central High School, with a junior high school phase beginning in 1960 and an elementary school phase starting in 1963. A transfer option would assure all white students that they need not attend any high school that was predominantly black.13

The NAACP thought the Little Rock Phase Program inadequate and brought a lawsuit, but the federal district court upheld the plan. And in April 1957, the Eighth Circuit rejected the NAACP appeal. However, the NAACP lawsuit was not brought entirely in vain: Even though the district court did not order a speedier integration of Little Rock’s schools, it did retain jurisdiction over the case to ensure the school board would follow the integration plan that the board had proposed. Accordingly, during the summer of 1957 the school board picked nine black students for transfer to Central High the coming September. These were the “Little Rock Nine,” all of whom had excellent academic records, were intellectually ambitious, and lived near Central High.14

During that same summer, however, opposing political forces began to gather. Arkansas voters had approved an amendment to the state constitution requiring the state to oppose “in every constitutional manner the un-constitutional decisions of … the United States Supreme Court.” The legislature enacted a statute saying that no child need attend a racially mixed school (implicitly threatening to close the public schools). Members of Citizens’ Council chapters attended school board meetings where they repeated their claims that the law did not require integration, that the governor could “interpose” the state between the Court and Brown’s implementation, and that, no matter what, they would “shed blood if necessary” to stop integration. They gathered support by pointing out that only Central High would be integrated and not Hall High, a school in a higher-income neighborhood.15

The Citizens’ Council also contacted Arkansas’s governor, Orval Faubus, an economic liberal elected as a racially moderate alternative to the segregationists’ candidate, Jim Johnson. The council nonetheless tried to convince him to resist integration. They argued that segregation was politically popular, that he was immune from federal court orders, that the board’s alternative would bring violence to Little Rock, and that he must stop integration in order to “preserve tranquility.” Under this kind of pressure, Faubus began to change his views.16

Central High was to open on Tuesday, September 3, 1957, with the nine black students in attendance. As the day approached, political pressure to keep the school segregated increased. In mid-August, Georgia’s governor spoke in Arkansas and poured fuel on the flames. Georgia’s schools had not yet been forced to integrate. Why, he asked, did Arkansas families have to accept integration when Georgia’s families did not? That same night someone threw a stone through the window of the home of the local NAACP president, Daisy Bates. “Stone this time,” a note read, “dynamite next.”17

Governor Faubus sought a state court order to stop Central High’s integration. On August 29 that court issued an order complying with the governor’s request. The school board immediately asked the federal court to set aside the state court order. The federal court did so the next day, reasoning that the state court injunction would “paralyze the decree of this court entered under Federal law, which is supreme under the provisions of Article 6 of the Constitution of the United States.”18

On the evening of Monday, September 2, the day before school would begin, Governor Faubus made a televised address to the state. He said he had heard armed caravans were approaching Little Rock, and moreover he, like much of the public, doubted the lawfulness of “forcing integration” on “the people” against their will. For these reasons, at least for “the time being,” the schools “must be operated on the same basis as they have before.” He announced that he had sent National Guard units to Central High. The audience understood that the guard would prevent integration.19

That same night the school board held an emergency meeting. The board asked the black students not to go to Central High until the issue was legally resolved. On Tuesday, September 3, the nine students stayed home, and Central High opened with an all-white student body. Yet that same day the school board returned to federal court to ask for guidance. The judge, finding no evidence of any potential disorder, said that integration should proceed “forthwith.”20

The board again told the students not to try to attend the school. On Wednesday morning several of the students nevertheless coordinated an attempt to enter Central High, but were turned away by the National Guard. No one, however, could coordinate the entry effort with Elizabeth Eckford, who had no phone, so she arrived at Central High alone.21

A large hostile crowd had gathered at the school. Some in the crowd seemingly mistook a black photographer for a student and beat him severely. When Elizabeth Eckford arrived, the National Guard stopped her from entering the school. As she was leaving, a journalist photographed her near a white woman whose face was distorted with rage. The picture quickly became famous around the world.22

On Thursday the federal court asked the FBI and the Department of Justice to investigate whether the governor had told the National Guard to prevent enforcement of the court’s integration order. The court scheduled a hearing for September 20. The governor agreed to appear. As the world watched, integration at Central High was on hold.23

Then, at the request of Brooks Hays, Little Rock’s respected member of Congress, President Eisenhower and Governor Faubus agreed to a meeting. On Saturday morning, September 14, Faubus went to Eisenhower’s “summer White House” in Newport, Rhode Island, where they first met privately. Eisenhower, Faubus recounted, dressed him down, telling him “like a general tells a lieutenant” that no one would benefit from “a trial of strength between the President and a Governor,” and instructing him to have the National Guard protect the black students, not bar their entry into the school.24

Although Governor Faubus gave the president the impression that he would permit integration, he did not take that position in front of the press, acting noncommittal instead. Faubus waited for Friday’s federal court hearing, where he reported to the judge that he had acted to prevent violence. But when the judge ordered him to stop barring students from entering the school, the governor, along with his lawyers, walked out of the courtroom. Later that day the governor announced that he would withdraw the guard from the school.25

On Monday morning, September 23, the Little Rock Nine arrived at Central High. The governor’s hostility and the attendant publicity, however, had done their work, and a mob of fifteen hundred waited outside. Some broke through police barricades. Eight of the nine black students managed to slip past the mob and enter the school through a side door. But the chaos was such that by noon police and school officials agreed that the students should go home. The Little Rock mayor blamed the governor, suspecting that his aides and his friends had been present in the crowd urging on the mob. The mayor then sent a telegram to President Eisenhower appealing for help.26

SENDING THE TROOPS

AT THIS POINT, Eisenhower, like Andrew Jackson at the time of the Cherokees, had to consider whether to send federal troops into a state to enforce a federal court order. Eisenhower debated the merits of the decision. What would happen to integration plans if the troops met physical resistance and ended up killing, say, women supporting segregation? Suppose other southern cities copied Little Rock? Would sending troops require some form of military occupation, as in the days of Reconstruction?

Moreover, what would happen to the public schools? Jimmy Byrnes, the former governor of South Carolina, a trusted friend of presidents Roosevelt and Truman, and a former Supreme Court justice, had earlier warned Eisenhower that Brown would lead the South to abolish those schools. Would precipitating federal action end up depriving both blacks and poor whites of any public education at all?27

Furthermore, Eisenhower thought that public education was a local matter for which the states must remain primarily responsible. He had to consider whether the presence of federal troops would play into the hands of segregationists gathered under the popular banner of “state sovereignty” and “no federal interference.” An aide wrote privately that the president “is loath to use troops—thinks movement might spread—violence would come.”28

Yet Eisenhower found the countervailing considerations more compelling. First, the federal court’s orders, including an order prohibiting state interference with a local school board’s integration plan, made clear that the key issue was whether federal law or state law was supreme. The nation had fought a civil war over the question. By the 1950s the need to maintain federal supremacy was well accepted in both North and South, even among those who hesitated to embrace racial integration.29

Second, recent history suggested that without enforcement the court’s order would become a dead letter. Governor Allan Shivers of Texas had recently faced a similar order, and his refusal to help with enforcement resulted in no integration.30

Finally, there is much indicating that Eisenhower favored racial integration on principle, although historians debate the strength of his commitment. Eisenhower had grown up in a segregated society, but he had witnessed the bravery of World War II’s black battalions in action at the Battle of the Bulge. (Indeed, some said, perhaps with only slight overstatement, that the black 332nd Fighter Group had never lost a bomber.) Eisenhower also had begun to understand the injustice of segregation and the need to bring it to a speedy end. In addition, he liked to lead by example. He had already desegregated military bases throughout the South, he had desegregated much federal contracting, and he had desegregated both schools and public accommodations in the District of Columbia.31

Herbert Brownell, Eisenhower’s friend, ally, counselor, and attorney general, urged the president to take action. On Monday, September 23, Eisenhower made his decision. Unlike President Jackson 120 years earlier, he would use federal troops to support federal law.32

In a public statement issued that evening, Eisenhower said, “The Federal law and orders of a United States District Court implementing that law cannot be flouted with impunity by an individual or any mob of extremists.” He pledged to use “whatever force may be necessary to prevent any obstruction of the law and to carry out the orders of the Federal Court.” He then issued an order: As “President of the United States, under and by virtue of the authority vested in me by the Constitution,” I “do command all persons engaged in such obstruction of justice to cease and desist therefrom, and to disperse forthwith.”33

In 1957, Americans remembered the 101st Airborne Division as the heroes of World War II. They had fought in the Battle of the Bulge and had parachuted into Normandy, many dying when the winds left them dangling from church steeples. Eisenhower told his army chief of staff, General Maxwell Taylor, to send this famous division to Little Rock.34

On Tuesday afternoon, September 24, fifty-two aircraft carrying about one thousand troops left Fort Campbell, Kentucky. That evening Eisenhower spoke to the nation about the importance of the orders of the Little Rock federal court being “executed without unlawful interference.” By then, the soldiers had deployed around Central High School. That evening Melba Pattillo, one of the Little Rock Nine, wrote in her diary, “I don’t know how to go to school with soldiers.… Please show me. P.S. Please help the soldiers to keep the mobs away from me.”35

The next morning a crowd again gathered outside the school, some taunting the soldiers. The soldiers lowered their bayonets, but they injured only a small number. One man was pricked by a bayonet, another hit on the head with a rifle butt. Army jeeps picked up the nine black students. Another black student, Minnijean Brown, said, “For the first time in my life, I feel like an American citizen.” At 9:25 a.m., the jeeps delivered the black students to Central High. As reporters and television crews broadcast pictures around the world, soldiers accompanied the students up the steps and into the school. Despite a false bomb scare around noon, the students successfully completed their first day.36

The next morning the crowd was gone. The students continued to attend Central High without serious incident. A poll showed that 68.4 percent of Americans approved the president’s decision to send the troops (the numbers reflected 77.5 percent who approved in the North and 62.6 percent who disapproved in the South).37

Yet the battle was far from over. Governor Faubus announced, “We are now an occupied territory.” Senator James Eastland of Mississippi stated at a White Citizens’ Council meeting that Eisenhower had “lit the fires of hate between the races.” “The use of an army will not win,” he added, “because the soldiers cannot stay in Little Rock all the time.” Nor can Eisenhower occupy every southern school. After about two months in Arkansas the troops withdrew. The nine black students remained at Central High, finding the atmosphere difficult (many white classmates were silently hostile), though a few white students and many teachers offered comfort and support.38

THE SUPREME COURT

LITIGATION AGAIN BECAME the center of attention. Governor Faubus and his allies urged the school board to suspend its integration effort. And in February 1958 the school board returned to federal court.39

The board told the court that it was difficult to operate a school system given the hostility from the governor, the state legislators, and the community. They pointed to incidents of segregationist intimidation. Furthermore, the state legislature had recently enacted laws that substituted all-white private academies (operating with state support) for integrated public schools. The board asked the court to suspend integration for thirty months, after which time it expected the courts to have determined whether the private academy scheme was lawful.40

On June 21, 1958, the district court granted the board’s request for a thirty-month delay, but on August 18 the Eighth Circuit reversed the district court. It then ordered a thirty-day stay, temporarily leaving in effect the district court’s order to delay integration. To prevent Little Rock’s schools from abandoning integration and instead reopening the school year on a segregated basis, the Supreme Court agreed to hear the case immediately.41

The Court held a special oral argument session on August 28 and then again on September 11 in the case of Cooper v. Aaron. (William Cooper was a member of the school board, and John Aaron was the parent of a black student.) The NAACP asked the Court to put the Eighth Circuit’s order into effect immediately, that is, to order the lower courts to proceed with integration. The school board registered strong opposition because of the state’s efforts to interfere, the “chaotic” educational conditions at Central High, the possibility of the new private academy system, and the need for a thirty-month delay. The executive branch supported the NAACP. With the troops clearly in mind, the solicitor general told the Court that the moment you “bow to force and violence,” you “give up law and order.” The “country cannot exist without a recognition that the Supreme Court of the United States, when it speaks on a legal matter, is the law.” Furthermore, Americans were entitled to a definitive statement from the Court on whether force and violence and opposition to the Court’s decision were reasons to delay integration.42

Two weeks later the Court issued a brief statement unequivocally denying the school board’s request for a thirty-month delay and requiring integration to proceed as originally planned. The Court’s unanimous opinion followed on September 29.43

In its opinion the Court decided and clarified four important matters. The first concerned the constitutional duty of obedience to the Court’s own decisions. The Court highlighted Governor Faubus’s claim that “there is no duty on state officials to obey federal court orders resting on this Court’s considered interpretation of the United States Constitution.” The Court replied with five sentences:


Sentence One: “Article VI of the Constitution makes the Constitution the ‘supreme Law of the Land.’ ”




Sentence Two: “In 1803, Chief Justice Marshall, speaking for a unanimous Court, referring to the Constitution as ‘the fundamental and paramount law of the nation,’ declared in the notable case of Marbury v. Madison,… that ‘It is emphatically the province and duty of the judicial department to say what the law is.’ ”




Sentence Three: “This decision declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system.”




Sentence Four: “It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States ‘any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.’ ”




Sentence Five: “Every state legislator and executive and judicial officer is solemnly committed by oath taken pursuant to Art. VI, §3, ‘to support this Constitution.’ ”44



Sentences One and Two are unexceptionable. Sentence Three, when closely examined, is particularly interesting, and Sentences Four and Five flow directly from it. Sentence Three does not quote Marbury’s actual language; rather, it summarizes Marbury’s holding. But in reality Marbury did not explicitly say (in the words of Sentence Three) that “the federal judiciary [compared to other branches of government] is supreme in the exposition of the law of the Constitution.” Rather, Marbury said more ambiguously that “courts, as well as other departments, are bound by” the Constitution. Nor, as we have seen, had the cases after Marbury clearly demonstrated that either the Court or the country viewed judicial supremacy as “a permanent and indispensable feature of our constitutional system.” Thus, the Court in Cooper actually decided that the Constitution obligated other governmental institutions to follow the Court’s interpretations, not just in the particular case announcing those interpretations, but in similar cases as well—a matter that both Hamilton and Marshall had left open.45

Sentence Three reveals that the Court had reached a crossroads. To have used more ambiguous language would have been to hedge or to vacillate, thereby handing a powerful legal and public relations weapon to those who, like Governor Faubus, were trying to convince the South that it need not follow Brown. If the Court was to make clear its power to issue highly unpopular constitutional decisions, it had to assume that other officials and the public at large would follow its key interpretations, and not just in the single case before the Court but in similar cases as well. Hamiltonian judicial review demanded Sentence Three.

The second matter concerned the South’s claim that the Court’s Brown decision was legally incorrect. To counter this, the Court emphasized that Brown was unanimous and then “unanimously reaffirmed” the decision. It made clear that the three new justices who had joined the Court since Brown agreed with the original authors. Furthermore, in a highly unusual step, all nine justices personally signed the opinion (rather than joining an opinion written by one of their number), thereby suggesting that all nine agreed with all of it and stood together in issuing it.46

The third matter concerned the board’s reasons for requesting postponement, which were the practical obstacles the board faced: the “state government opposed the desegregation of Little Rock schools by enacting laws, calling out troops, making statements vilifying federal law and federal courts, and failing to utilize state law enforcement agencies and judicial processes to maintain public peace.” Thus, as the district court’s factual findings had revealed, Arkansas had essentially brought the difficulties on itself. The Court refused to accept this as a basis for resisting the desegregation order. As the Court in Brown II had held, the Fourteenth Amendment’s “equal protection” requirements “cannot be allowed to yield simply because of disagreement with them.”47

The fourth matter involved the question of remedies, and the Court was divided about the proper approach. Some, such as Justice Hugo Black, believed the South would delay desegregation until the Court set firm, definite, and speedy timetables. Others, such as Justice Felix Frankfurter, thought the Court should continue to follow Brown II’s “all deliberate speed” approach, leaving remedial matters primarily up to the district courts, which could shape, or approve, orders reflecting local conditions.48

The Court patched together a compromise. On the one hand, it instructed the school boards to “make a prompt and reasonable start toward full compliance.” It further specified that “only a prompt start, diligently and earnestly pursued, to eliminate racial segregation from the public schools could constitute good faith compliance.” It also addressed the legality of state-supported private segregated academies, remarking and then reiterating that the “Fourteenth Amendment forbids States to use their governmental powers to bar children on racial grounds from attending schools where there is state participation through any arrangement, management, funds or property.” On the other hand, the Court repeated Brown II’s key language: “all deliberate speed.” And it added that courts must consider local conditions, physical plant, transportation, and the other matters that Brown II had permitted or required lower courts to take into account. Justice Frankfurter later filed a separate concurring opinion in which he too emphasized both the legal need to follow Brown and the practical need to take account of local problems and difficulties.49

In its concluding paragraph the unanimous opinion invoked the four words carved above the Supreme Court portico: “Equal Justice Under Law.” Those words, it said, set forth an “ideal” to which the Constitution is “dedicated” and which the Fourteenth Amendment “embodie[s].” The amendment, as Brown made clear, protects a student’s “fundamental and pervasive” right not to be racially segregated. Brown’s basic principles, “and the obedience of the States to them,… are indispensable for the protection of the freedoms” that the Constitution guarantees. Brown’s principles, if obeyed, make equal justice under law “a living truth.”50

The last phrase eloquently recognizes the ultimate challenge of the Supreme Court’s role in American life. The Court aspires—it must aspire—not only to declare the “truth” about the Constitution’s meaning but also to make law “a living truth,” obeyed by the country and animating its social practices. But its ability to do so is not guaranteed.

Despite the Court’s opinion, it seemed that the State of Arkansas and the Little Rock School Board would continue to look for ways to oppose the Court’s insistence upon school integration. On September 27, 1958, two days before the Supreme Court released its full opinion, but almost two weeks after it had announced its ruling, Little Rock’s citizens voted, by a margin of 19,470 to 7,561, to close Little Rock’s public high schools. On September 29, the very day the Supreme Court released its opinion, Governor Faubus closed the schools. And during the next nine months Little Rock’s high school students were without public education.51

Nonetheless, the Court’s opinions, taken together with the determination that the executive branch showed in sending troops, gradually took effect. Matters slowly improved. Federal courts began to hold unlawful many of the state’s alternative educational systems, including the leasing of public school buildings to private state-funded academies. With business support, Little Rock elected three moderate members to its school board—thus achieving numerical equality with segregationist members. A local poll of Chamber of Commerce members showed support for reopening the schools. The chamber’s board of directors issued a resolution stating that the “decision of the Supreme Court of the United States, however much we dislike it, is the declared law and is binding upon us.… [B]ecause the Supreme Court is the Court of last resort in this country, what it has said must stand until there is a correcting constitutional amendment or until the Court corrects its own error.” Public opinion was beginning to shift.52

Although the board’s segregationists continued to press their cause, they were largely unsuccessful. When they sought to deny contract renewal to forty teachers who had tried to help the black students, the moderate members walked out. In the recall election the moderates won a close but clear victory. The newly constituted board then voted to reopen the schools. In 1959, one year after the Court decided Cooper v. Aaron, integrated schools returned to Little Rock.53

The turmoil and the school closings imposed a high personal cost on many students. Students of both races suffered, some suffering permanent harm. The Little Rock Nine displayed much bravery and dignity in dealing with the hatred around them. Some students (including members of the Little Rock Nine) attended schools in other districts or out of state. Others took correspondence courses from the University of Arkansas. Some followed their teachers’ presentations on local television stations. But for many these alternatives did not work. Central High’s all-state football team fell apart, and many members never received high school diplomas. And what was true of the team was true of the entire class. Many of Central High’s “Lost Class of ’59” were unable to qualify for admission to college. Many found their lives changed permanently and for the worse.54

In addition to losing their education, their high school activities, perhaps their chance of college, many later came to regret their behavior at the time. They did not know how to explain their refusal to help their new black classmates. Some in later life worked to improve race relations. And in 1999, over forty years after troops appeared at Central High, Hazel Bryan, the woman photographed with her face contorted in rage, appeared publicly with one of the Nine, Elizabeth Eckford, to explain how they had achieved reconciliation.55

Others suffered setbacks. Brooks Hays, the congressman who arranged for Governor Faubus to meet with President Eisenhower, became known as a “moderate.” He lost the next election, while Governor Faubus remained in office until 1967.56

What happened in Little Rock did not produce speedy integration throughout the South. The civil rights movement was just beginning. Judges had not yet tried school busing as a remedy. But the Little Rock case did help prevent further violent community confrontations. It helped begin a process of integration that, in practice, is not complete. But today Central High is integrated. Fifty-two percent of its twenty-five hundred students are black; 42 percent are white. It has become one of the best public high schools in America, with 867 students taking at least one Advanced Placement course.57

For present purposes, the Little Rock story represents a hard-earned victory for the rule of law. The Court’s determination to enforce Brown was not solely responsible. The arrival of 101st Airborne paratroopers made a critical difference, as did the juxtaposition of two photographs, the first showing a white woman’s enraged face, the second showing federal troops surrounding and protecting the black children. So did the decision of a district judge ordering a governor to stop his interference, a decision that the president later enforced by sending troops. But the Court’s assertion of judicial supremacy—similar to that made earlier by the president, repeated by the Little Rock Chamber of Commerce, and used by others who sought integration (and an end to racial violence) in the South—was a critical ingredient.

Today, only a mile away from Central High, one can find the grave of the wife of the Cherokee chief Ross. That grave marks the spot where she died on the Trail of Tears on her way to Oklahoma—after the government evicted her and her fellow Cherokees from their Georgian lands. The grave and the school together tell a story about acceptance of the rule of law in America. Although the distance between the grave and the school is small, the nation had come a long way in the time between the two decisions that they symbolize. It was moving in the right direction.


Chapter Six

A Present-Day Example

IN RECENT DECADES any number of Court decisions have closely divided the justices and proved highly unpopular with large numbers of Americans. Consider, for example, the decisions protecting a woman’s decision to have an abortion in the early months of pregnancy. Or consider the decisions forbidding prayer in public schools. In such cases the constitutional questions are difficult; not surprisingly, the judges, who patrol the Constitution’s boundaries, have reached different conclusions. As the issues divide judges, they divide communities. Supporters and opponents have marshaled strong arguments as to why the other side is wrong. Some feel strongly that the life of an embryo must be protected or that young students who attend public schools should be exposed to religion. Others feel strongly to the contrary. Nonetheless, despite the disagreement and related emotions, despite protests, Americans by and large have adhered to the Court’s decisions. And most opponents, even, for example, opponents of the abortion decisions, look for lawful methods to change unwanted decisions (for example, through constitutional amendment, the president’s appointment power, and consequent erosion of, or change in, current law made by the Court itself).1

Focus for a moment on Bush v. Gore. The 2000 presidential election was close. The Democratic Party candidate, Albert Gore, won the popular vote nationwide. But the Republican Party candidate, George Bush, after litigation that ultimately reached the Supreme Court, secured Florida’s disputed electoral votes, won a majority of the votes in the Electoral College, and became president of the United States.2

That result turned on technical but important constitutional matters. The Constitution provides that the “Person having the greatest Number” of (currently 538) electoral votes for president, “shall be the President, if such Number be a Majority of … Electors appointed.” The Constitution entitles each state to a number of electors equal to the “Number of Senators and Representatives” from that state. Furthermore, it requires each state to select its electors “in such Manner as the Legislature thereof may direct.” Florida’s legislature, like that in almost every state, directed that the presidential candidate who receives the highest popular vote would receive all the state’s electoral votes.3

Initially, Bush led Gore in Florida by fewer than two thousand votes out of the roughly six million votes cast. After an automatic recount diminished Bush’s margin of victory but still showed him coming out ahead, Gore challenged the results and sought recounts in four congressional districts that traditionally voted Democrat. On December 8, after a series of lower-court decisions, the Florida Supreme Court agreed to order a recount of the entire state. Bush immediately claimed that the Florida court’s decision ordering these recounts violated the federal Constitution. On December 9, the Supreme Court agreed to hear the case. And three days later it held in favor of Bush by a vote of 5 to 4.4

Three members of the Court majority believed the Florida court’s decision strayed so far from what Florida statutes required that it violated the federal constitutional provision empowering the state’s legislature (not its courts) to direct how the state should choose its electors. Other members of the Court found a fundamental unfairness in the fact that the Florida court had permitted its statewide recount to proceed with different counties judging the validity of ballots according to different standards, including standards that might favor the candidate of one party over the other. For a combination of these reasons (along with the fact that the Electoral College was soon due to meet) the Court majority ordered Florida to stop its recount—at a point when Bush still held a narrow majority of the popular vote.5

Four members of the Court (including me) dissented on the critical point of continuing the vote count. Pointing to statutes that permitted Congress to eventually resolve electoral disputes of this kind, they argued that political institutions and state courts, not the U.S. Supreme Court, should decide the questions at issue. They concluded that Florida should be allowed to continue to its statewide recount as it wished. I agreed with the dissent. Because I believed that Congress and other political institutions were fully capable of resolving this intensely political dispute, I thought the Court should not have decided to hear the case. I thought the Court, having decided to hear the case, should have decided it differently. I could find no good reason for ordering the Florida Supreme Court to stop its recount, and I would have allowed the recount to continue. Because I believed that the public would consider the Court’s decision to be based on political preferences rather than law, I wrote that the decision was a “self-inflicted wound.” By stopping the recount, perhaps calling the election, the Court had hurt itself.6

Whether the decision was right or wrong is not the point here. If I and three other members of the Court thought the decision was very wrong, so did millions of other Americans. For present purposes, however, what is important is what happened next. Gore, the losing candidate, told his followers not to attack the legitimacy of the Court’s decision. And despite the great importance of the decision, the strong disagreement about its merits, and the strong feelings about the Court’s intervention, the public, Democrats as well as Republicans, followed the decision. They did so peacefully, with no need for troops as in Little Rock, without rocks hurled in the street, without violent massive protest. The leader of the U.S. Senate, Harry Reid, a Democrat, later said that the public’s willingness to follow the law as enunciated by the Court constitutes a little-remarked, but the most remarkable, feature of the case. I agree.7

THE CHEROKEE CASE, Dred Scott, Little Rock, and Bush v. Gore are all different. In the Cherokee case the president sent troops not to enforce the Court’s decision but, on the contrary, to evict the Cherokees and send them to Oklahoma. In Dred Scott the Court’s own faulty decision helped bring about a war that the Court had sought to avoid. In Little Rock a president and the Court together enforced a decision that was highly unpopular in the South and together helped to eventually make the Constitution’s protection of racial minorities effective. In Bush v. Gore the public simply assumed, as it does today, that it should peacefully follow an important controversial decision.

The cases show that public opposition to a Court decision can take many forms. Like Georgia’s governor and his fellow Georgians in the Cherokee case, a public official or the public itself might refuse to follow a Court order. Like Andrew Jackson, opponents might find a way to avoid violating the order in an individual case but still refuse to apply the Court’s legal principle to other instances. Like Abraham Lincoln after Dred Scott, opponents might express uncertainty about whether the Court has more right to interpret the Constitution than do the states or the people. Or, like much of the South after Brown, opponents might simply delay, trying to wait out or outmaneuver attempts at enforcement.

The examples taken together nonetheless make a simple point: America’s public officials and the American public have come to accept as legitimate not only the Court’s decisions but also its interpretations of the Constitution. The public has developed a habit of following the Court’s constitutional interpretations, even those with which it strongly disagrees. Today we find it as normal to respect the Court’s decisions as to breathe the air around us.

This public habit has obvious advantages. An effective judiciary, capable of enforcing contracts honestly without corruption, helps, as much as any other institution, to encourage economic investment, and thus growth and prosperity. An increasingly diverse American population has come to realize the importance of resolving serious differences through law, hence following a court’s conclusion even when it is unpopular. Furthermore, experience abroad, say in pre–World War II Europe, makes clear that majorities can become tyrants, and it thereby underlines the importance of making effective the Constitution’s efforts to protect minorities and to protect individual liberty—even when their enforcement is unpopular.

But that is not the end of the matter. The examples also show that the public’s trust cannot be taken for granted. Public trust does not follow automatically from the existence of a written constitution. It must be built, and once built, it must be maintained. To maintain the necessary public confidence in the Court’s decisions, each new generation has certain obligations. It must learn how our constitutional government works, become aware of its history, be encouraged to participate in the democratic process, and observe the preceding generation as it builds on those public customs.

This must happen primarily through civic education. But the Court too has responsibilities. Abraham Lincoln, after reading the Dred Scott decision, said he doubted that the public was always obligated to follow the Court’s “last word.” To help maintain the public’s confidence, the Court must exercise its power of judicial review in a manner that honors the lessons of the past. Part II will examine some of the ways in which I believe the Court itself can help accomplish this difficult but critical task.


PART II
DECISIONS THAT WORK

THE COURT HAS A SPECIAL RESPONSIBILITY TO ENSURE THAT the Constitution works in practice. While education, including the transmission of our civic values from one generation to the next, must play the major role in maintaining public confidence in the Court’s decisions, the Court too must help maintain public acceptance of its own legitimacy. It can do this best by helping ensure that the Constitution remains “workable” in a broad sense of that term. Specifically, it can and should interpret the Constitution in a way that works for the people of America today. Here I explain why and how it can do so.

Part II discusses what the Court must do to deserve and to maintain the public trust it has earned. I argue that the Court can best fulfill this obligation through rulings and interpretations that help the Constitution work in practice. This requires applying constant constitutional principles to changing circumstances. I argue that in making difficult decisions, the Court should recognize and respect the roles of other governmental institutions—Congress, the president, executive branch administrators, the states, other courts—and it should take account of the experience and expertise of each. I describe several distinct approaches, each specific to a particular institution, that I believe will help the Court build productive governmental relationships—but without the Court’s abdicating its own role as constitutional guardian.

In addition, I argue that the Court should interpret written words, whether in the Constitution or in a statute, using tools that help make the law effective in practice. Judges should use traditional legal tools, such as text, history, tradition, precedent, and purposes and related consequences, to help find proper legal answers. But courts should emphasize certain of these tools, particularly purposes and consequences. Doing so will make the law work better for those whom it affects.

Taken together, the following chapters describe a set of pragmatic approaches to interpreting the law. I do not argue that judges should decide all legal cases pragmatically. Rather, I suggest that by understanding that its actions have real-world consequences and taking those consequences into account, the Court can help make the law work more effectively and thereby better achieve the Constitution’s basic objective of creating a workable democratic government. At the same time, the Court can help maintain the public’s confidence in the legitimacy of its interpretive role. This point, which returns full circle to Part I, is critical.


Chapter Seven

The Basic Approach

MAINTAINING PUBLIC ACCEPTANCE requires a Constitution that works well for the people today. The Court can help achieve this objective in two ways. First, the Court should reject approaches to interpreting the Constitution that consider the document’s scope and application as fixed at the moment of framing. Rather, the Court should regard the Constitution as containing unwavering values that must be applied flexibly to ever-changing circumstances. The Court must consider not just how eighteenth-century Americans used a particular phrase but also how the values underlying that phrase apply today to circumstances perhaps then inconceivable. Second, when the Court interprets the Constitution, it should take account of the roles of other governmental institutions and the relationships among them.

The Constitution must work in both senses, that is, the Court must interpret the law in ways that help that document work well for Americans, and the public must accept the Court’s decisions as legitimate. But this book is essentially about the Court. Thus this part will focus on how the Court might go about producing workable interpretations of the law. (Before continuing to read this part, the reader should now turn to Appendix B and review how the modern Court works.)

ALTERNATIVE APPROACHES: ORIGINALISM, POLITICS, SUBJECTIVE PREFERENCE

SOME JUDGES BELIEVE the best way to interpret the Constitution, while building the public’s confidence in the objectivity of the Court’s decisions, lies in an approach called originalism. The judges who follow this approach look to history to discover what those who wrote the Constitution most likely thought about the content and scope of a constitutional phrase, and they interpret the phrase accordingly. The Sixth Amendment, for example, says that in “criminal prosecutions, the accused shall enjoy the right … to be confronted with the witnesses against him.” Does this phrase mean that a child witness, testifying against an accused abuser, must face the accused directly in court—despite the trauma this may cause the child and the potential that he or she will be intimidated by the accused’s presence? Does it mean that a prosecutor cannot introduce into evidence the dying statement (obviously made out of court) of a murder victim identifying the accused?1

An “originalist” judge looks to history to find not just the basic values that underlie this Sixth Amendment provision but also, say, descriptions of eighteenth-century trial practice that will answer these questions by supporting one view or another of the confrontation clause’s present-day requirements.

Originalists hope that judges will find answers to difficult constitutional questions by proceeding objectively, almost mechanically, to examine past historical fact. An objective approach will reassure the public that the Court’s interpretation reflects what history shows to have been the framers’ detailed intentions, not the judge’s own. And the Court will thereby build and maintain continued public support for its decisions.

This historical approach, however, suffers serious problems. For one thing, it is less “objective” than one might think. When courts consider difficult questions of constitutional law, history often fails to provide specific objective directions. The legal question at hand may be narrow. Relevant historical material may be difficult to find. As Justice Robert H. Jackson pointed out, “Just what our forefathers did envision, or would have envisioned had they foreseen modern conditions, must be divined from materials almost as enigmatic as the dreams Joseph was called upon to interpret for Pharaoh.”2

If there is no historical material directly on point, what should the Court do? Create historical “assumptions” designed to draw answers from a historical void? Or refuse to answer a question of practical importance (for example, involving fair trials for those accused of murder) on the basis of a skimpy, uncertain record of eighteenth-century practice? If the Court is to decide major constitutional questions on the basis of history, then why not ask nine historians, rather than nine judges, to provide those answers?

Moreover, even when faced with major historical questions, historians can disagree. For example, the Second Amendment says that a “well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” Does a local law prohibiting handgun possession violate this amendment? Over the years historians have filed briefs in the Court tracing the amendment’s history, but they often disagree about the significance of different pieces of historical evidence. How should the Court treat this kind of disagreement? In 2001 historians awarded the coveted Bancroft Prize to a professor whose book purported to prove that few eighteenth-century Americans possessed firearms. That fact made it unlikely that the Second Amendment was written to protect handgun owners. Yet after investigation cast doubt on the prizewinner’s data, the historians, in 2002, took the prize away.3

Nor does historical clarity about how the framers believed the provision applied in the eighteenth century always tell us whether or how they thought it should apply in the future. We can be certain that the framers intended the word “two” in the phrase “two Senators from each State” to have a single, fixed reference over time. But we cannot be so certain about the scope of the word “commerce” in the Constitution’s grant to Congress of the power to “regulate Commerce … among the several States.” Indeed, in all likelihood the framers intended the scope of that word to expand, covering more and more items, as commerce itself expands, as technology advances, and as commercial activities in one state increasingly affect those in another.4

Consider, too, the Fourteenth Amendment’s equal protection clause—the clause that forbids states to deny any person “equal protection of the laws.” Those who wrote this clause in the 1860s knew that segregated schools existed at the time, even in the federal District of Columbia. Suppose they believed that enactment of the clause would not require integration of the District’s then-segregated schools. Must we then follow those beliefs, say in 1954, when the Court decided, in Brown, that the clause forbids segregated schools?

In 1954 the Court did not stick to what the authors of the clause might have thought in this specific respect in the 1860s. By 1954 it had become clear that racial segregation, including school segregation, had denied minority groups the very equality that the clause sought to assure them. And the Court concluded that the authors of the clause would have preferred an interpretation that furthered its vital broad objective (that is, assuring equality) over an interpretation based on a particular factual belief (that school segregation was consistent with equality), which, if respected, would have subverted their more basic egalitarian purposes. Thus, we find an answer to the legal question at issue in Brown by applying not particular historical beliefs but the values that underlie the equal protection clause. We apply those values to the circumstances of segregation as they existed in 1954. We can reasonably believe that the authors of the clause would have approved our doing so.

Even if originalist answers were easy to uncover and free from historical ambiguity, I doubt that following the originalist approach could help maintain public support for the Court as an institution. After all, the framers could not have been aware of the automobile, television, the computer, or the Internet, but as most originalists themselves will agree, the commerce clause must apply to commerce in those matters. More than that, if we could find a specific historical explanation of the equal protection clause authors’ thinking on school segregation, then we should still ask why, given the basic purposes and values underlying the clause, we would place controlling weight on that historical answer. What would the public today think of a Constitution that denied, on the basis of race, the right to attend an integrated school?

Indeed, what would the public think of a Constitution that (through an eighteenth-century-based interpretation of the confrontation clause) prevented a prosecutor from introducing into evidence a murdered wife’s pre-death account of her husband’s threats of violence—in a case accusing him of her murder? What would the public think of an Eighth Amendment (which forbids “cruel and unusual punishments”) that would permit flogging in the navy today on the ground that flogging was common practice on eighteenth-century ships?5

Can originalism gain the public’s respect? Can it help ensure an affirmative response to practical questions of public acceptance and implementation? Or would it instead instill public doubt because those who interpret the Constitution do so on a basis foreign to their own lives, producing answers that show that the Constitution’s protections have become increasingly irrelevant? In a word, why would people want to live under the “dead hand” of an eighteenth-century constitution that preserved not enduring values but specific eighteenth-century thoughts about how those values then applied?

Yet if originalism cannot help (for example, by safeguarding judges from the charge of following subjective preferences), then how are courts to decide difficult questions in ways that maintain the public’s respect? Should they simply follow their own political instincts about what the public will accept and shape the law accordingly?

The answer to this question must be no. Indeed, Dred Scott demonstrates the debilitating consequences of any other answer. Decisions tailored to the prevailing political winds would weaken—if not eviscerate—the Constitution’s protections, particularly as applied to unpopular individuals and groups. Furthermore, the very reason for placing the power of judicial review in the courts is to secure enforcement of the Constitution when it is politically unpopular to do so. If the Court’s decisions reflect short-term popularity, then why have the Court conduct judicial review in the first place? Why not place the constitutional review power in a politically responsive body, namely, Congress, particularly because, as Dred Scott shows, judges are not accomplished political meteorologists? For that matter, how could a law that reflects public opinion, which can shift quickly, maintain reasonable stability over time?

The best reason for the public in a democracy to support an independent judiciary with the power of judicial review remains Alexander Hamilton’s reason: the public will come to understand the need to occasionally tolerate unpopular Court decisions to help ensure a government that stays within the Constitution’s boundaries over time. The “political winds” do not offer pragmatic or any other support for a Court’s constitutional decision.

But what then? If judges neither follow a deterministic theory such as originalism nor act politically, will they, in difficult cases with important social consequences, simply substitute their own subjective preferences for the law? Are we left with subjective decision making?

To think so is to counsel despair. How could a legal system work if each judge decided even a few important cases on the basis of personal views about what is “good” or “bad”? Given the fact that different cases arising at different times embody different circumstances with different desirable (or undesirable) attributes, it would be difficult for a single judge, let alone nine judges, to remain consistent. Why would a public, aware of that kind of decision making, accept the views of those unelected judges as legitimate? And with different presidents appointing different judges, how could a subjective system remain stable?

A CONSTITUTION THAT ENDURES—A PRAGMATIC APPROACH

EVEN IF “ORIGINALISM,” “politics,” and “subjectivity” offer unacceptable answers, they do not exhaustively describe the way judges reach decisions. My earlier book, Active Liberty, described a judicial tradition that hesitates to rely on any single theory or grand view of law, of interpretation, or of the Constitution. That tradition can find antecedents in the American judiciary of the eighteenth century, when, as a leading scholar points out, judicial “appeals to reason and the nature of things became increasingly common.” The judges took an “unusually instrumental attitude toward law,” offering “prudent and pragmatic regulations” and justifying them by what the Connecticut jurist Jesse Root, in 1798, called “the reasonableness and utility of their operation.”6

Modern American judges working in this tradition, like most judges, use textual language, history, context, relevant traditions, precedent, purposes, and consequences in their efforts to properly interpret an ambiguous text. But when faced with open-ended language and a difficult interpretive question, they rely heavily on purposes and related consequences. In doing so, judges must avoid interpretations that are either too rigid or too freewheeling. They must remain truthful to the text and “reconstruct” past solutions “imaginatively” as applied to present circumstances, at the same time projecting the purposes (or values) that inspired those past solutions to help resolve the present problem. The judges must seek an interpretation that helps the textual provision work well now to achieve its basic statutory or constitutional objectives.7

The Constitution establishes political institutions designed to ensure a workable, democratic form of government that protects basic personal liberties; divides and separates power (among state and federal governments, among three federal branches of government) so that no single group of officeholders can become too powerful; ensures a degree of equality; and guarantees a rule of law. These purposes can guide a judge’s efforts to interpret individual constitutional phrases. By taking account as well of the role of other government institutions and the Court’s relationships with them, the Court can help maintain these workably democratic constitutional objectives.

The Constitution, by creating several governmental institutions and dividing power among them, stresses the importance of considering those institutions as part of one government, working together. I add that the Court will sometimes find it can better interpret the law by staying aware of the different powers, responsibilities, and capacities with which the Constitution endows these various institutions. In doing so, the Court will reach decisions that take advantage of both its own and other institutions’ comparative competences and experience. Those decisions may well garner political support from other branches—the kind of support that flows from an individual’s understanding that his or her interests have been addressed even where they have not proved determinative. This is all to the good—simply one more reason why these decisions will likely work well and prove effective in practice.

I do not argue that the Court should simply defer to other institutions. Although the Constitution assigns different roles to different institutions, it subjects all of them to important constraints. Indeed, the very creation of governmental power simultaneously calls for constraints. As Madison wrote in The Federalist number 51:


If angels were to govern men, neither external nor internal controls on government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.



As we have seen, the Court has the duty to ensure that governmental institutions abide by the constitutional constraints on their power. And it must continue to do so.8

Thus, the Court can and should take account of purposes and consequences, of institutional competences and relationships, of the values that underlie institutional collaboration, and of the need to assert constitutional limits. The more detailed illustrations in the following chapters make up the substance of my claim that by taking proper account of these matters, the Court can help to maintain the workable democracy that the Constitution foresees.

The approach I have in mind can be described as pragmatic—as that concept is broadly used to encompass efforts that consider and evaluate consequences. Pragmatism in this context requires the Court to focus not just on the immediate consequences of a particular decision but also on individual decisions as part of the law, which is to say as part of a complex system of rules, principles, canons, institutional practices, and understandings.

Although the law is composed of some highly specific rules, such as those about how to deduct charitable contributions from income taxes, it also includes broad understandings, such as methodological understandings about how a judge should apply an earlier decision to a later circumstance, how a lawyer should determine the way in which one decision affects another, or when a court can change an earlier rule of law because the court now thinks it wrong. Pragmatism in respect to law recognizes that individual decisions not only set forth specific legal rules that affect the parties to the case but also interact with other portions of the law’s fabric. The resulting fabric affects the world, sometimes more (as in Brown v. Board of Education), and sometimes less (as with an interpretation of a technical tax code provision).

Thus, pragmatism does not require a court to automatically overrule a decision simply because it produces harmful consequences. Even if all agree that a technical rule of antitrust law embodied in a century-old Supreme Court case produces some harmful antitrust consequences, a court might still preserve it. This is because changing that one legal rule will have implications for overturning others. Furthermore, the act of overruling old cases itself negatively affects the law’s stability.

Pragmatic approaches to law are not naive. They can take account of the interactions of a single decision with, for example, other decisions, rules, principles, methods, canons, practices, and the consequential overall effects of modifying the legal fabric. In Brown v. Board of Education, for example, the Court fully understood the logical, legal, and practical contradictions between its precedent Plessy v. Ferguson, the nineteenth-century case that authorized “separate but equal” facilities, and the basic purposes underlying the Constitution’s equal protection clause. Notwithstanding the importance of following precedent, the Court properly overruled Plessy.9

One might argue that pragmatic criteria, such as workability, just invite the judge to decide cases using political or subjective criteria. But this is not so. For one thing, the simple fact that a judge uses an approach, and eschews a more full-blown detailed theory, does not automatically mean he or she is thereby “freed” to act subjectively or politically. This is because, even without such a theory, many other aspects of the judicial craft constrain the judge’s decision making. Judges do not simply announce a legal conclusion. They reason their way to that conclusion in an opinion written for all to see. The obligation to provide legally defensible reasoning in a publicly accessible format prevents a judge from escaping accountability. Indeed, a good judicial opinion is transparent and informative. It shows that the decision is principled and reasoned. The strength of this reasoning matters.

Moreover, judges in a constitutional court, like all judges, are constrained by prescriptions of the legal craft that have long guided judges toward better answers, even when a question is difficult and language open. A great judge, Learned Hand, a member of the federal Court of Appeals for the Second Circuit, answered the charge of “subjectivity” by pointing to “those books,” the law books, which include a common-law tradition and, in statutory matters, considerations of language, structure, history, precedent, purposes, and consequences.10

In constitutional matters, too, language, history, purposes, and consequences all constrain the judge in that they separate better from worse answers even for the most open questions. The Constitution’s basic values or purposes—democratic decision making, protection of basic individual rights—constrain the judge by informing an individual case and by setting outer limits. The central values that underlie a particular general phrase set limits—for example, “Commerce … among the several States” or “due process of law.” Prior Court decisions and the need for stability in the law set limits. So do personal constraints—those that arise out of the judge’s own need for consistency. Justice Sandra Day O’Connor has described a judge’s initial decisions as creating footprints that his or her later decisions will follow.11

Furthermore, to insist that judges decide cases by applying an overarching legal theory is to misunderstand the nature of the judicial role. Judges must work quickly, deciding difficult cases in weeks or a few months at most. They inevitably reason through the merits of those cases by appealing to general principles, to the facts at hand, and to more general assumptions about what the facts show.

As the argument proceeds, the judge may modify his view of the facts or of related assumptions. He or she may decide that other basic principles are more directly applicable to the facts at hand. Those involved in the argument may speak at different times at different levels of generality, sometimes referring to specific facts, sometimes to intermediate (more general) facts, sometimes to general principles, and sometimes to consequences (sometimes specific, sometimes more general) evaluated, in turn, by principles, sometimes more, sometimes less specific in nature. Any of these parts of the argument may reshape the judge’s views of any of these matters as the argument proceeds.

This may sound complicated, but consider how most practical arguments proceed: Should we invite your cousin to the wedding? Should we relocate the plant, when and where? As is true of any practical argument, including moral arguments, rarely does a single theory provide a determinative answer. Afterward, legal scholars or philosophers may use a set of determinative theories to evaluate the legal conclusion (as is true of a moral conclusion), but the judge rarely has the time to do so.

Consider how a judge actually decides an open, difficult legal question objectively even when he or she cannot discover a single legal theory that dictates an answer. A particular case will help show how the judge’s decision rests upon an evaluation of the purposes underlying a phrase, along with a pragmatic understanding of how the phrase means to help the institution work. At the same time, it shows how different judges might reach different conclusions without “subjective preferences” or “politics” providing the most plausible explanation of the differences.

The case involves Article I, Section 2, Clause 2 of the Constitution, which says,


No Person shall be a Representative who shall not have attained to the Age of twenty-five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.



Arkansas added a further term-limits requirement. Would-be candidates for Congress in Arkansas could not place their names on the ballot if they had already served three terms. Whether this provision violates the Constitution turns on whether Article I sets forth three requirements (twenty-five years old, seven years a citizen, inhabitant of the state) that are exclusive or that constitute a minimum, leaving the states free to add more. The question is difficult. Should the state not be free to exclude, say, those who are mentally ill? But if the state is free to do so, then would the state not also be free to add a property-ownership qualification?12

In U.S. Term Limits v. Thornton, the case itself, most of the considerations that might help a judge find an answer were almost perfectly balanced. The language favors “minimums” but only slightly. Supreme Court precedent favored “exclusive,” but it was not definitive. Hamilton and Madison argued that the requirements were “exclusive.” Jefferson and Joseph Story argued that they set “minimums.” Many states in 1789 maintained property requirements for public office. But only one state, Virginia, applied those requirements to candidates for federal office. The Tenth Amendment, reserving to the states (or the people) all powers not delegated to the federal government, seems to favor a “minimums” reading; but the federal nature of the legislative body at issue, namely, Congress, argues for uniform (hence “exclusive”) federal requirements.

With these and similar arguments counterbalancing each other, the following considerations become critical. To decide against Arkansas would make it virtually impossible for any state to impose term limits on its federal officeholders. But to find in Arkansas’s favor could significantly change the way Congress works, either in a democratic direction (by assuring members in closer touch with the state) or in an undemocratic direction (by giving experienced congressional staff members more power). A judge who sees in the Constitution’s division of power between federal and state governments an effort to maintain the influence, power, and authority of the individual states would likely place more weight on the first consideration, the need not to restrict state power. A judge who sees the Constitution as creating a tamper-free method for obtaining a democratically elected federal legislature would likely place more weight on the second consideration, the need to prevent a single state from changing the way Congress functions.

The Court by a vote of 5 to 4 held Arkansas’s term-limits requirement unconstitutional. Whatever one thinks about the merits of that decision, it is difficult to characterize it as “political,” “ideological,” or even “subjective.” The division between the judges may reflect different points of view—arising from differences in judges’ backgrounds and experiences. It may involve different judgments about what interpretation will better help the constitutional provision work effectively. But such differences are inevitable in a judicial body composed of different members selected by different presidents at different times. And, given the diversity present in a nation of 300 million individuals, these kinds of differences among nine Supreme Court justices are healthy and desirable.

Other examples will further illustrate the general pragmatic approach I have in mind. They come from different areas of the law, including statutory interpretation, administrative review, federalism, and individual rights. This diversity is important. Although a pragmatic approach seeks a workable Constitution, not all applications of that approach involve interpretation of the Constitution itself. In fact, most of the Court’s work involves interpretations of federal statutes, federal/state relationships, and judicial review of administrative actions, rules, or regulations (see Appendix B). That is because writing statutes and rules makes up much of what government does. A workable Constitution requires judges to remain aware of appropriate institutional roles and relationships in all these areas.

None of the examples I provide in the remainder of this part suggests an all-encompassing theory about how to decide every case in each area. Rather, the examples point to legal tools that are useful for deciding cases in ways that take advantage of the relative competencies of our different government institutions, respect the relationships among these institutions, and make sense in practice. The result is a workable Constitution and continued public faith in the Court’s decisions.


Chapter Eight

Congress, Statutes, and Purposes

THE CONSTITUTION DELEGATES legislative power to Congress. Congress’s basic job is to exercise that power by enacting statutes (normally with the president’s consent). The Court’s basic job is to interpret those statutes, not in the abstract, but by determining how they should be applied in particular cases. And sometimes the Court must also decide whether a statute is constitutional. These tasks make up by far most of the Court’s work. How the Court performs those tasks determines whether its interpretations will effectively carry out the statute’s objectives and helps determine whether its relationship with Congress will tend more toward the cooperative or the confrontational.

Ordinarily, cases that reach the Supreme Court involve ambiguous statutory language. When judges interpret that language, they look to the words at issue, to surrounding text, to the statute’s history, to legal traditions, to precedent, to the statute’s purposes, and to its consequences evaluated in light of those purposes. Of these I find the last two—purposes and consequences—most helpful most often. I believe maintaining a strong workable relationship with Congress requires the Court to use these two tools to help unlock the meaning of a statutory text. A strong relationship, in turn, helps the nation’s institutions, and the law, function well.

An example will help illustrate this kind of judicial task. In 2008, in France, a train conductor collecting fares found that a passenger had a basket containing two dozen live snails. The passenger, a kindergarten teacher, was bringing them from his home in Normandy to Paris, where he intended to use them for classroom instruction. The conductor’s fare booklet said that “purchase of a ticket is required for all animals.” The booklet also provided that the fare for an animal should cost half the price of an ordinary ticket, adding that “if the animal weighs less than six kilograms and is carried in a basket, the fare for the animal shall be no more than 5.10.” The conductor thus asked the teacher to buy a 5.10 ticket for the snails. The teacher protested that the fare booklet rule surely was not referring to snails. Nonetheless, he paid. The press wrote about the incident, and the train company eventually reimbursed the teacher. But who was right? And why? For that matter, should the conductor have required the teacher to buy two dozen tickets—one for each snail? Here, reduced to its essence, is a problem akin to that of interpreting an ambiguous statute.1

TEXT-ORIENTED INTERPRETATION

SOME JUDGES, LAWYERS, and law teachers believe that judges, when answering this kind of question, should strongly emphasize the first four tools that I mentioned: text, history, tradition, and precedent. Following this text-oriented approach, they try not to use purpose, consequences, or the legislative debates that compose the history of the statute’s enactment in Congress. In my view, however, a primarily text-oriented system cannot work very well. A more realistic example will help me explain why.

A federal statute permits citizens to sue the government and to recover damages for serious harm that federal officials wrongfully caused, including harm to their property. But the act contains a series of exceptions, including an exemption for harm to property caused by “any officer of customs or excise or any other law enforcement officer.” Whom exactly does the exempting phrase, “any other law enforcement officer,” cover? Does it cover only those law enforcement officers who carry out “customs or excise” duties? Or does it cover (and exempt from liability) other law enforcement officers as well, such as federal prison officials?2

Text-oriented judges will carefully examine the statute’s language. They may refer to a dictionary or look to surrounding language. They will see if the phrase has some special traditional or historical meaning. They will search the precedent, and, failing to find any strong reason for giving the words a specialized meaning, they will try to give them the meaning they carry in ordinary, non-statutory life. In this case, the key words “any other” are not technical, and dictionaries, history (other than legislative history), tradition, and precedent do not suggest any specialized meaning. So the judge may well conclude that the words “any other” mean what they say, namely, suit is barred against any other law enforcement officer, including prison officials.

What is wrong with that? Let us break this question down into two parts: First, what is wrong with the assumption that language in a statute means what it means in ordinary life outside the statute? Unfortunately, such an assumption is rarely helpful. As those who study language have pointed out, we use words, strung together in sentences, uttered on particular occasions orally or in writing, to perform many different functions. We use them to ask questions, to make statements, to agree with others, to write contracts, to perform marriages, to pray, to vow, to inform, to estimate, to recommend. We also use them to write laws—a highly specialized activity. The assumption begs the further question: What part of “ordinary life”?3

The statute’s language may be vague, and the scope of its coverage may be uncertain. But it does not help us understand a vague statement to pretend that someone else “in ordinary life” made the statement. How often would it help us understand, say, a difficult point in a university lecture to pretend that the lecturer is not a lecturer but a journalist? Similarly, how often does it help us understand a statute’s vague or ambiguous language to pretend that its congressional authors were engaged in any activity other than the one they were engaged in, namely, writing a statute?

It is also rarely helpful to rely on dictionaries. Nothing is wrong with turning to the dictionary when a court is trying to interpret a technical word, say the word “percentile” used in a special technical sense in a statute that incorporates the understanding of professional statisticians. In such a case, Congress might well have intended non-statisticians to look to a dictionary to discover how statisticians use the word.4

Far more often, however, statutory uncertainty does not arise because the statute’s language has an unclear technical meaning or because ordinary readers fail to understand the general kinds of situations to which the statute’s language refers. We all know the meaning of the words “any other law enforcement officer.” We need not look them up in a dictionary. Rather, here the statute is ambiguous or uncertain in respect to the scope of its coverage. Its general language does not tell us precisely which situations fall outside Congress’s demonstrative intent.

Suppose a statute uses the phrase “any court.” We have no trouble understanding the words, but we may have trouble understanding whether the statute includes foreign courts or limits its scope to American courts. Does a naturalist who tells us “all the beavers are out swimming” mean to include those beavers just born? Does a friend who says “all bicycle shops carry water bottles” mean to include secondhand bicycle shops? Context revealing a speaker’s purposes, not a dictionary that explains a word’s meaning, provides the necessary help here. Sam’s mother tells him, “Go to the store and buy some ice cream, flour, fruit, and anything else you want.” It is context, not a dictionary, that will help us learn whether Sam’s mother has given him permission to buy fifteen comic books.5

Now reconsider the phrase in our example, “any officer of customs or excise or any other law enforcement officer.” We can be certain that the word “any” here does not refer to any other law enforcement officer in the universe. It does not refer, say, to a German law enforcement officer. Gazing however thoughtfully at the words or consulting a dictionary will not help us discover which law enforcement officers Congress intended the phrase to cover. We must look further. Who wrote the words? And we must look to the purpose. Why did they write them?

In this case, it turned out that the statute’s drafters drew the language from a similar exemption found in English law. English law limited its exemption to a small subset of all law enforcement officers. Moreover, it was difficult to determine why, in the context of a statute that expanded citizen remedies, Congress would have wanted to limit so severely an injured person’s right to recover. For these and other reasons related to Congress’s purposes, I would have interpreted the exempting phrase to refer only to those law enforcement officers who performed tasks related to customs and excise duties.6

INTERPRETATION BASED ON PURPOSES AND CONSEQUENCES

NOW LET US consider an approach that relies more heavily on purposes and consequences. To determine a provision’s purpose, the judge looks for the problem that Congress enacted the statute to resolve and asks how Congress expected the particular statutory words in question to help resolve that problem. The judge also examines the likely consequences of a proposed interpretation, asking whether they are more likely to further than to hinder achievement of the provision’s purpose. In doing so, a judge may examine a wide range of relevant legislative materials. Furthermore, the judge can try to determine a particular provision’s purpose even if no one in Congress said anything or even thought about the matter. In that case the judge (sometimes describing what he does in terms of the purpose of a hypothetical “reasonable legislator”) will determine that hypothetical purpose in order to increase the likelihood that the Court’s interpretation will further the more general purposes of the statute that Congress enacted.

An example based on an actual case will show how courts might use purposes and consequences in practice. A federal statute gives disabled children the right to a “free appropriate public education.” Pearl and Theodore Murphy have a son, Joseph, who suffers from severe learning disabilities. In September 1997 the Murphys, after receiving a specialist’s report that Joseph had a “near total incapacity to process language,” decided that the public school district had failed to provide him with the statutorily required “appropriate education.” The Murphys thought the school district should not have placed Joseph in classes with nondisabled students.7

The statute provides that parents who disagree with a school district’s plan for educating their disabled child can contest the plan before state administrative officials. The Murphys did so. The state hearing examiner and an appellate administrator both eventually agreed that the Murphys were right and the school district should pay the cost of placing Joseph in a specialized private school. The school district, however, still hesitated to do so.8

The statute also provides that parents such as the Murphys can bring a lawsuit against the school district in a federal court. The Murphys did so and eventually won. The court ordered the district to pay for Joseph’s education at a private school.9

All these proceedings were expensive. The Murphys had hired an educational expert, who charged them $29,000 for her help. The courts later found that the expert’s services were well worth that price. But the Murphys, who were people of modest means, asked the school district to reimburse them for the cost not only of their lawyers but also of their expert. When the district refused, they asked the court to require the school district to pay.10

At this point the court had to decide whether it had the power to order the school district to reimburse the Murphys. The federal statute says that the court may “award” a prevailing party like the Murphys “reasonable attorneys’ fees as part of [their] costs.” The Murphys argued in court that the word “costs” includes the fees of experts they had to hire to support their case. The district argued that the statutory phrase did not include expert fees. That was the question of statutory interpretation that reached the Supreme Court.11

Does the word “costs” include the fees of experts? On the one hand, one can read the statute’s language as restricting “costs” to “attorneys’ fees” plus a few extra expenses, for example, court filing fees, while excluding the separate fees of experts. Courts have often interpreted the word “costs” when used in other rules and statutes in this way. On the other hand, one might read the word as including the “fees” of experts. Those fees do not differ radically in kind from attorneys’ fees. Indeed, attorneys themselves often hire experts and pass an expert’s charges on to the client as part of the attorney’s bill. Moreover, an expert’s fee is a “cost” to the client as the word “cost” is often used in everyday affairs.

It helps to examine the statute’s purposes. Overall, the statute seeks to make available to disabled children the kind of education that few parents can afford. The statute more specifically seeks to create procedures (including court procedures) that will allow parents to dispute a school district’s claim that it is already doing so. To have any hope of success, parents must often turn to experts, who are expensive. Thus, reading “costs” as excluding expert fees, by requiring a winning family to pay those fees, could well place that education beyond the reach of a typical family even if that family shows it is entitled to receive that education. Consider this consequence in light of the statute’s basic purpose. Does it not hinder, interfere with, perhaps thwart, the statute’s basic purpose, namely, an appropriate education for each handicapped child?12

Yet we must go further. After all, Congress might have had a subsidiary money-saving purpose, in respect to legal costs for example. This is why it is important to examine the relevant legislative materials, such as the history of the debates in Congress that led to enactment of the legislation. In this case these materials strongly suggested that Congress intended for the district to pay these expert fees.

A report of a Senate-House conference committee (the joint committee to reconcile House and Senate versions of the bill and produce a final text) said that the statutory language includes reasonable “expenses and fees of expert witnesses.” Both houses of Congress unanimously adopted this report. The upshot is that an examination of purposes and consequences would lead the Court to interpret the statute in the way that members of both houses of Congress seemed to intend. It would produce an interpretation that furthered the basic purposes underlying the statute.13

WHY EMPHASIZE PURPOSE AND CONSEQUENCE?

AS MY EXAMPLES suggest, I believe a purpose-oriented approach is better than a purely text-oriented approach. Three sets of considerations, taken together, explain why I believe the Court is obliged to follow a purpose-oriented approach.14

First, judicial consideration of a statute’s purposes helps to further the Constitution’s democratic goals. In a representative democracy, legislators must ultimately act in ways that voters find acceptable. But voters are unaware of the detailed language that legislators write. They can do no more than consider whether a legislator’s work corresponds roughly to their own views, typically expressed in terms of general objectives, say peace, prosperity, healthy environment, and economizing.

A legislator whose statute furthers a popular objective will seek credit at election time—at least if the statute works reasonably well. But suppose the statute does not work well. Then whom should the voters blame? If courts have interpreted the statute in accordance with the legislator’s purposes, there is no one to blame but the legislator. But if courts disregard the statute’s purposes, it is much harder for the voter to know who is responsible when results go awry.

Consider the disabled children’s education statute. Voters can easily understand what Congress sought to do: It sought to help disabled children, to provide them with a free appropriate education, and to create meaningful procedures enabling a dissatisfied parent to challenge a school board’s individualized education plan—all of which will cost the local school districts money. Voters can decide whether they favor these ends and evaluate a legislator accordingly. But what are voters to do when they discover that most parents, because they cannot recover experts’ fees, find the statute’s challenge procedures useless?

Voters do not know whom to blame. They do not read the texts or readily understand the reasoning of a text-based analysis. Legislators can point out that they thought (as their colleagues unanimously assured them) they supported a statute permitting reimbursement for those fees. By way of contrast, voters can understand purposes; and, where a statute furthers the legislators’ purposes, voters more likely know whom to hold responsible.

No single court decision will make a difference. But over time, where vast numbers of statutory provisions are at issue, the following generalizations seem fair. The more the Court relies on text-based methods alone to interpret statutes, the easier it will be for legislators to avoid responsibility for a badly written statute simply by saying that the Court reached results they did not favor. The more the Court seeks realistically to ascertain the purposes of a statute and interprets its provisions in ways that further those purposes, the harder it will be for the legislator to escape responsibility for the statute’s objectives, and the easier it will be for voters to hold their legislators responsible for their legislative decisions, including the consequences of the statutes for which they vote.

Second, a purpose-oriented approach helps individual statutes work better for those whom Congress intended to help. The disabled children’s education statute offers dissatisfied parents the possibility of challenging a school board decision. An interpretation that denies those parents recovery of expert fees when they successfully challenge a board decision makes the challenge procedures difficult, perhaps impossible, for many parents to use. The result is to deny their children the education that the statute promises. Of course, a denial of expert fee recovery saves the school district money. But Congress did not suggest that it favored that result. Rather, the congressional reports and subsequent legislative votes indicate that Congress expected the contrary. The text-based interpretation undercut the statute’s ability to work effectively for parents.

Third, and most important, by emphasizing purpose the Court will help Congress better accomplish its own legislative work. Congress does not, cannot, and need not write statutes that precisely and exhaustively explain where and how each of the statute’s provisions will apply. For one thing, doing so would require too many words. Who wants statutory encyclopedias that spell out in excruciating detail all potential applications in all potential circumstances? Who could read them?

For another thing, linguistic imprecision, vagueness, and ambiguity are often useful, even necessary, statutory instruments. Congress may not know just how its statute should apply in future circumstances where it can see that future only dimly, and new situations will always emerge. Congress may want to consider only one aspect of a complex, detailed subject, an aspect that warrants a few general words that simply point a court in the right direction. Congress may want to use a general standard, such as “restraint of trade,” while intending courts to develop more specific content on a case-by-case common-law basis. Or, the English language may lack words that succinctly express, say, the necessary quantitative measurement, as, for example, when Congress seeks to punish more severely those who commit “serious” or “violent” crimes.15

In these circumstances, congressional drafting staffs may well use general or imprecise words while relying on committee reports, statements of members delivered on the floor of Congress, legislative hearings, and similar materials to convey intended purposes, hence meaning, scope, and reference. Congress can use that drafting system if, and only if, it can count on the courts to consider legislative purposes when interpreting statutes and look at the associated legislative materials to help determine legislative purpose. When courts do so, drafters, legislators, and judges can work together. They act in tandem with Congress, carrying out the legislators’ objectives in even the most complex statutes, such as those dealing with bankruptcy, transit system mergers, or pension benefit guarantees.

Without such teamwork, legislators and their staffs would face a drafting task that is daunting and even impractical. The drafters would have to think in advance of every likely combination of circumstances that might arise, perhaps compiling and enacting into law lengthy lists of all possible circumstances. And they would have to learn how courts would interpret each word in the much more lengthy statute, say by looking at past cases where courts have interpreted similar words in related contexts. Were there a single drafting staff for all statutes, were judges able to train the drafters, were we able to develop linguistic codes that legislators and judges would uniformly apply, perhaps we could reach a kind of interpretive consensus that would work. But in the absence of some such linguistic utopia, a text-oriented interpretation of ambiguous statutory language that deliberately avoids a search for purpose too often means an interpretation that, from the perspective of a congressional legislator, does not work properly.

In saying all this, I recognize that the political complexion of Congress can change. By looking at the purposes of those who once enacted a statute as I would do, the Court might produce an interpretation that a more recent Congress would disapprove. But in doing so, the Court emphasizes the need for legislation, to depart from an earlier statute, and it thereby also assures the present Congress that their own intentions will be honored later when the Court considers the meaning of a statute that they have passed.

My point, of course, is that the better, simpler way for courts to help Congress is by looking for purposes. Drafting staffs can then, and more easily, indicate clearly (although not necessarily in the statute itself) the statute’s relevant purposes and objectives. They, like Congress, can then assume that the courts, partners in the enterprise, will interpret a statute’s open language accordingly.

A QUALIFICATION

TO BE SURE, the dichotomy drawn between text-oriented and purpose-oriented approaches is oversimplified here. Many good judges might consider themselves text oriented even though they sometimes take account of statutory purposes and consequences. Furthermore, purposes and consequences do not unlock the meaning of every ambiguous statutory phrase. Purposes are sometimes hard to determine. And, regardless, purpose cannot produce an interpretation that the statute’s language rules out of bounds. A statute that forbids importing “rocks” does not forbid importing trees irrespective of whether including trees would further the statute’s purposes. Still, the dichotomy exists. Text-oriented judges emphasize the use of language, history, tradition, and precedent while minimizing their use of purpose and consequence as statutory tools. By contrast, purpose-oriented judges view purpose and consequence as particularly useful tools.

OBJECTIONS TO THE PURPOSE-ORIENTED APPROACH

WHAT CAN BE said against a purpose-oriented approach? Some argue that it is linguistically inappropriate to attribute a purpose to an institution such as Congress, rather than to the individuals who make up that institution. In any event, individual legislators have purposes that can differ wildly from the purpose that a judge would attribute to a statute. Suppose a legislator’s purpose in voting for a bill was to help a party leader. Suppose a legislator voted for an amendment in order to defeat the bill by attaching a “poison pill” that he hoped would sabotage the bill. Suppose he did not read the bill. Suppose no member of Congress read the bill, or even thought about the particular matter before the Court.16

It is not conceptually difficult, however, to attribute a purpose to a corporate body such as Congress. Corporations, companies, partnerships, municipalities, states, nations, armies, bar associations, and legislatures engage in intentional activities, such as buying, selling, promising, endorsing, questioning, undertaking, repudiating, and legislating. These corporate bodies may have purposes different and separate from those of the individuals who comprise them. A basketball team’s movements can reveal the team’s defensive purpose even if each individual player’s thoughts are a mile away. A municipality can promise to build a new baseball stadium with the purpose of attracting a major-league team even if no elected official really wants the team but rather hopes the stadium will never be built and privately intends never to provide the necessary funding. Linguistic and social conventions (complicated but well understood) tell us when and how to attribute purposes to these bodies. Lawyers learn how to ascribe purposes and intentions to Congress. There is no rule of language that forbids our doing so.

Moreover, even if Congress did not consider a matter at all, judges can still ascertain a purpose. Here judges can use an artificial construct that disregards the unhelpful silence of congressional reality in order to produce an interpretation that will help the statute work well (in light of the more general purposes that the judge can find). They can ask what a reasonable member of Congress would have intended. This hypothetical question helps judges see the statute as a coherent whole and avoid interpretations that are inconsistent with that more general view. For instance, in the previous example, if the conference report had not confirmed that “costs” meant to include expert fees, the Court could still have looked to the overarching purpose of the statute (to provide a free, appropriate education to disabled children), and the absence of any money-saving purpose, to answer the question.

What if Congress deliberately chooses a vague or ambiguous word to avoid deciding an issue? Members of Congress sometimes disagree on specific terminology, even if they agree on the general need for a statute. If the disagreement is strong, they may deliberately write vague or ambiguous language to secure the necessary votes to enact the legislation. When a court later interprets the language, it can examine the general need for, and purpose of, the statute. Under these circumstances, is the court not open to the criticism that it is just “taking sides” on the open or contested issue? The answer is no. The court is doing its best to make the statute work in the best way possible, by interpreting the provision in light of the statute’s purposes.

A further criticism is that purposes are sometimes difficult to ascertain. Moreover, purposes can be described at different levels of generality. How should a judge describe the purpose of the education act’s cost reimbursement provision? Is it to help disabled children at any cost? Is it to try to help children while keeping costs within certain bounds? Is it just generally to do a good thing for children?

But what is the special problem about finding the “right” level of generality? Normally, we look to context to decide what purposes the speaker has in mind and which of those purposes is relevant. We do the same with statutes. Three men sailing in a balloon over a Maine potato field are lost. One shouts to a farmer down below, “Where are we?” The farmer replies, “In a balloon.” The joke lies in the farmer’s failure to take account of the balloonist’s purpose as made clear by context. When my wife says, “There isn’t any butter,” I have no problem understanding that she is referring to the refrigerator, not to the corner store.

Why is it especially difficult to determine a statute’s purpose? Every time we hear another speak, every time we read a book, we could and often do look for the speaker’s or writer’s purpose. We normally and automatically derive the purposes from the context in which the relevant statement appears. Normally, it is easy to find purpose; sometimes it is not. How does a statute, in this respect, differ from any other writing? The fact that it is sometimes difficult to determine a relevant purpose should not lead courts to abandon that effort across the board. Like Pascal’s wager, the effort, where successful, will end up helping the judge. At worst little is lost.

Moreover, we can look at congressional reports, floor statements, and related legislative material, all part of the relevant context, to help determine the relevant purposes. The conference report on the disabilities education bill and the accompanying votes help make clear that the cost recovery provision was not intended to save money.

The use of legislative history is also criticized. If courts examine congressional documents, reports, floor statements, and the like, in an effort to ascertain purpose, will they give too much power not to the elected legislators but rather to the unelected congressional staffs who write such history? Will those staffs write their own views into law?

If the staff system is working properly, this material will not substitute the views of unelected staff for those of elected representatives. A legislative committee staff circulates drafts of reports to all members of the committee. Elected senators and representatives (directly or through staff) can, and do, object to particular statements in the reports. If a committee member disagrees strongly, he or she can write a different view. Like heads of corporations, trade unions, and the president of the United States, members of Congress must rely on staffs and take responsibility for the staff’s work. In a word, when the staff system works properly, the courts need not fear paying attention to staff work. When the system does not work properly, the cure must lie with Congress, not the courts.

Finally, the most strongly held criticism of purpose-oriented interpretation is that this method allows judges to interpret statutes subjectively. Will the purpose-oriented judge resolve linguistic uncertainty by substituting his or her own subjective policy views—that is, the judge’s own purposes—for those of Congress? This criticism, however, applies to the misuse of a purpose-oriented method, not to its proper use. All methods of statutory interpretation are open to misuse. A judge who relies on text alone could misinterpret an ambiguity in order to substitute his own subjective policy views for those of Congress. A judge, when examining precedent, might misread precedent to do the same. The judge’s need to write an opinion explaining his or her reasons for reaching a conclusion helps guard against misinterpretation. And that safeguard works particularly well when the judge uses a purpose-oriented method. In this instance, the judge cannot simply state how he interprets an ambiguity. Rather, he must spell out in detail how he derives relevant purposes, what those purposes are, and how and why he finds that they illuminate the statute’s text.

Why, then, should judges look to purposes and consequences when they interpret statutes? Because they will help ensure democratic accountability. They will tie statutes more closely to the human needs that called them into being. And they will help Congress carry out its own constitutional responsibilities. A court that looks to purposes is a court that works as a partner with Congress. It is a court that helps make the Constitution work better in practice. And it is a court that achieves results that the general public should find easier to accept—even if the court’s conclusions are, as is inevitable, sometimes wrong.

AVOIDING CONSTITUTIONAL QUESTIONS

SOMETIMES THE PURPOSE-based approach must yield to another principle—the need to interpret statutes in a way that will save them from potential invalidation as unconstitutional. This interpretive principle is an established part of the Court’s practice. The case of Zadvydas v. Davis, in 2001, illustrates how this interpretive principle works.17

The case involved two aliens. The first, Kestutis Zadvydas, was born of Lithuanian parents in 1948, lived in a German displaced-persons camp, came to the United States at the age of eight, and unfortunately entered into a long career of criminal activity. After he served his prison sentences, the government sought to deport him. But no country would take him, not Germany, which said he was not its citizen, not Lithuania, which had denied him citizenship, and not the Dominican Republic, his wife’s country, which denied that he had any relevant tie. So the government simply kept Zadvydas in custody under the authority of a statute that permits it to keep deportable aliens in custody for ninety days plus some unspecified additional time.18

The case also involved Kim Ho Ma, a native of Cambodia who came to the United States in the early 1980s at age seven. He too was convicted of a serious crime, participation in a gang-related shooting. He served his sentence, after which the government sought to deport him. But the United States has no repatriation treaty with Cambodia, so it seemed unlikely that Cambodia would take him. While searching for a country that might take Kim Ho Ma, the government kept him in custody—well beyond the ninety-day removal period.19

Both Zadvydas and Kim Ho Ma filed petitions in federal court attacking the constitutionality of the statute that, in the government’s view, authorized their continuing custody. That statute makes clear that the government can hold in custody an “alien ordered removed” for certain reasons (for example, violation of entry conditions, the commission of crimes, and reasons related to foreign policy and security) at least for ninety days while it looks for a country that will take the alien. The statute adds that the alien “may be detained beyond the [ninety-day] removal period” if the attorney general determines that the alien is a “risk to the community or unlikely to comply with the order of removal.” Both detainees argued that the statute, if read literally, would permit the attorney general to hold them in custody forever. The government did not deny that the statute could be read that way. But it said that Congress intended to give the government the authority to hold aliens in custody for as long as the attorney general thought necessary.20

As interpreted by the government, the statute raises a serious constitutional question. The Constitution forbids the government to “deprive[]” any “person … of … liberty … without due process of law.” Freedom from imprisonment lies at the heart of the “liberty” that the Constitution protects. Imprisonment here is not for a crime (the aliens had served their sentences) but for other reasons, namely, to avoid the risk that the alien will run away or commit more crimes in the future. Reasons of this sort may sometimes justify imprisonment, say, temporarily before a criminal trial or longer if the detained person is mentally ill and a danger to others. But the imprisonment was not necessarily temporary. Furthermore, it involved administrative proceedings that lacked the strong judicial protections that accompany a criminal trial, and the individuals were not unusually dangerous or mentally ill. The Court divided 5 to 4. The majority wrote (in a decision that I authored) that the “serious constitutional problem arising out of a statute that, in these circumstances, permits an indefinite, perhaps permanent, deprivation of human liberty without any [ordinary judicial] protection is obvious.”21

Rather than subject the statute to even a risk of invalidation, the Court interpreted it as authorizing detention only for “a period reasonably necessary to secure the alien’s removal.” It said that the statute (which was silent on the matter) did not authorize permanent detention. The Court added that a federal court, reviewing an administrative decision to detain an alien beyond ninety days, should look with suspicion at a period of detention greater than six months. If there is no significant likelihood that a country will take the alien in the reasonably foreseeable future, the judge should order the alien released from detention. The judge could impose other conditions that would help the government keep track of his whereabouts. It might, for example, require the alien to report regularly to immigration officials.22

This interpretation of the statute may not be faithful to congressional purpose. After all, the statute’s basic purpose is to ensure confinement while the government looks for a country that will accept the alien. Neither the statute nor its history tells us what should happen if no such country can be found. Perhaps Congress would have wanted to keep the alien in confinement.

Nonetheless, as the Court pointed out, when there is a “serious doubt” about a statute’s “constitutionality,” the Court “will first ascertain whether a construction of the statute is fairly possible by which the question may be avoided.” And that is what the Court did. It pointed out that the statute’s specific purpose was not “clear.” But it then went on to produce an interpretation of the statute that might not have been Congress’s first choice.23

The Court chose the risk of ignoring Congress’s purpose over the risk of setting the statute entirely aside. It chose to interpret the statute in a way that was consistent with the Constitution. It thereby stopped unconstitutionality in its tracks. And it seems reasonable to assume that Congress would have preferred this trade-off if given the option. That is, Congress would likely favor an interpretation of the statute that ensured its continued validity to an interpretation that made it vulnerable to invalidation.

Although this interpretive principle may depart from an ordinary purpose-based approach, it serves the same practical function. Like the purposive approach, it seeks to minimize friction between the Court and Congress. The interpretive principle recognizes that the Court can, and where possible should, avoid friction by not interpreting a statute in a manner that requires invalidation (or seriously threatens that result). If a court finds a statute unconstitutional, it cannot avoid friction. It has to strike the statute down. Thus, the interpretive principle helps the two governmental institutions, Congress and the Court, work together in carrying out the Constitution’s practical objectives. It helps maintain a constitutional system of government, and forms part of an overall approach that promises a workable Constitution and helps to secure continued public acceptance of the Court’s decisions.


Chapter Nine

The Executive Branch, Administrative Action, and Comparative Expertise

HOW MUCH DEFERENCE should the Court give to an executive branch agency’s own formulation of a policy or to an agency’s determination of what a statute means? How willing should the Court be to overturn or to sustain an agency’s decision about these matters? The answers to these technical-sounding questions are more important than one might think. Administrative decision making constitutes the bulk of executive branch work; and the bulk of its administrative decisions are subject to judicial review. Hence, the questions’ answers help to define much of the Court-executive relationship. Moreover, agencies act within the confines of statutes. Hence, in answering the questions, the Court must keep Congress in mind.

Most important, the answers affect the lives of ordinary Americans. While it is easy to see the effect of executive branch decisions on basic rights, such as the presidential order to send troops to Little Rock to enforce Brown, it is harder to remember that routine agency decisions can also affect our daily existence, often in profound ways.

The answers matter, for they affect the way government works, the ability of modern government to solve the problems of ordinary Americans, and consequently the broader question this book considers: how the Court can earn the public’s confidence by developing relationships with other institutions that will help government work well.

EXECUTIVE BRANCH ADMINISTRATION

WHETHER WE LIKE it or not, government administration is everywhere. The Constitution vests the “executive Power” of the United States in the president. The executive branch exercises that power by administering the laws that Congress enacts, and those laws are numerous. Government administrators implement laws that regulate the conduct of private businesses or individuals, that obtain money from citizens and businesses, that disburse funds, and that provide some goods and services directly. Federal statutes, for example, require or permit government officials to obtain, provide, or regulate taxes, welfare, Social Security, medicine, pharmaceutical drugs, education, highways, railroads, electricity, natural gas, stocks and bonds, banking, medical care, public health, safety, the environment, fair employment practices, consumer protection, and much else besides (including the armed forces, which for present purposes I put to the side).1

Statutes delegate the authority to administer these programs sometimes to the president himself but more often to a (typically presidentially appointed) head of a cabinet department or bureau or perhaps an independent agency, such as the Federal Reserve Board, the Federal Communications Commission, or the Securities and Exchange Commission. “Independent agencies” are labeled as such because, unlike executive branch agencies, their members serve fixed terms and are removable by the president only for good cause, rather than on the basis of policy disagreements. Because of their relative autonomy from the president, some have called the independent agencies a “headless fourth branch” of government. But I believe them best considered as part of the executive branch.2

Agencies (and here I include virtually all civil executive branch agencies, bureaus, and departments) typically possess great power. They write regulations that, like congressional statutes, take effect as law. They resolve disputes, often in much the same way that courts adjudicate controversies. They investigate private behavior. They impose sanctions, such as heavy fines, on those who violate their rules, and they license businesses or individuals to perform services. They regularly consider and grant requests by individual private citizens for goods or services, ranging from books of the president’s speeches to local weather forecasts.

In a word, federal government programs are many, they come in different shapes and sizes, and they employ millions of government officials and ordinary workers (two million civilian employees in 2009). It is important to keep their size, complexity, and diversity in mind even though here I use the singular term “agency” to refer generically to the units that administer most government programs. I shall also overlook the fact that some agencies enjoy special independence from presidential control.3

ADMINISTRATIVE LAW AND COURT REVIEW

DESPITE THE SIZE and complexity of government administration, the Court often applies principles drawn from one branch of law, administrative law, when it reviews the lawfulness of an agency’s actions. Our legal system asks courts to review agency work because the technical nature of modern society, along with the public’s desire for Social Security, medical care, and the like, has brought laws that delegate enormous decision-making power and responsibility to administrators who are not themselves elected. The federal government has regulated railroads since the 1880s (through the Interstate Commerce Commission), pharmaceutical drugs since the beginning of the twentieth century (through the Food and Drug Administration), and unfair or deceptive business practices since World War I (through the Federal Trade Commission).

Technological change and changing political attitudes during the 1930s led to President Roosevelt’s New Deal, which significantly expanded the scope of federal regulation. The New Deal created and augmented the power of many independent regulatory commissions, such as the Securities and Exchange Commission, the Federal Power Commission, the National Labor Relations Board, the Civil Aeronautics Board, and the Federal Communications Commission.

Government again expanded the scope of regulation significantly in the 1970s with the creation of powerful but not necessarily organizationally “independent” regulatory authorities, such as the Environmental Protection Agency, the Occupational Safety and Health Administration, and the National Highway Traffic Safety Administration. The deregulation movement of the late twentieth and early twenty-first centuries changed somewhat the manner and extent to which the government regulated. A few regulatory programs and agencies were abolished (such as the Civil Aeronautics Board and the Interstate Commerce Commission). More commonly, Congress changed the name and government location of an agency, for example, changing the name of the Federal Power Commission to the Federal Energy Regulatory Commission and moving it to the Department of Energy—all without major change in function or performance.

The Roosevelt administration and later administrations saw the expansion of government authority as a practical necessity. Just after the New Deal, James Landis, a strong advocate of activist government, wrote that the “administrative process is, in essence, our generation’s answer to the inadequacy of the judicial and legislative processes.” But the resulting growth and concentration of power also led the public to return to Madison’s basic observation: “if angels were to govern,” there would be no need for “controls,” but in a world where government is “administered by men,” how do we make government “control itself”? How can we ensure that related administrative decisions are fair and reasonable? Or, as the ancient Romans put it, quis custodiet ipsos custodes? Who will regulate the regulators?4

At the time of the early New Deal, some thought the “science” of administration itself would check administrative behavior, rather in the way that medical science and canons of ethics limit doctors’ behavior. But few today believe in a “science” of regulation or administration “canons” that, if followed, would bring about fair, reasonable decisions. Rather, we have relied on Congress, the president, and the courts to oversee administrative decision making.5

Congress oversees agency decision making through hearings, budget decisions, and ultimately legislation. But congressional oversight is limited by the same lack of time, knowledge, and expertise that led Congress to delegate power to the agency in the first place.

The executive branch relies on a number of sources to check agency action. For example, it uses ombudsmen and inspectors general to detect improper behavior. Perhaps most significant, it conducts policy oversight through the Office of Management and Budget (OMB). A small OMB bureau, now called the Office of Information and Regulatory Affairs (OIRA), seeks to coordinate the regulatory work of the sprawling executive branch and improve its efficiency. But OIRA can review only a few agency policy decisions made each year. Furthermore, it may seek to influence an agency’s policy decision but lack the legal authority to change that decision. Outside OIRA, the president may not have the time or willingness to review decisions, even those of his own political appointees.

Thus, courts too must have an important role in reviewing executive branch agency decisions. A member of the general public who will likely suffer concrete harm as a result of an agency action may typically seek judicial review. Applying basic principles of administrative law, a court may consider whether the agency properly found the facts, followed proper procedures, and followed its own rules and regulations. A court may also consider whether the agency’s determinations, including those of policy, are reasonable; not “arbitrary, capricious, [or] an abuse of discretion”; conform to certain basic principles of fairness; are consistent with relevant statutory requirements; and are consistent with the Constitution.6

COMPARATIVE EXPERTISE AND JUDICIAL DEFERENCE

COURTS FIND THE notion of comparative expertise useful, indeed necessary, when reviewing administrative decisions. Courts ask which institution, court, or agency is comparatively more likely to understand the critical matters that underlie a particular kind of legal question, broadly phrased. Courts are more likely to have experience with procedures, basic fairness to individuals, and interpreting the Constitution. Thus, where questions of this kind are at issue, courts are less likely to give much deference to agency decisions. Agencies, however, are more likely to have experience with facts and policy matters related to their administrative missions. Thus courts will likely give agencies considerably more deference when decisions are about these matters.

This notion helps courts answer a key question of administrative law: What attitude should a reviewing court take toward the administrative agency’s decision? What do I mean by “attitude”? That word refers to the standards that judges use when reviewing the lawfulness of a decision made by other judges, by juries, or by administrators. For example, an appellate court will set aside a lower-court judge’s finding of a fact only if the finding is clearly erroneous. A judge reviewing a jury’s decision that a criminal defendant is guilty will overturn the jury’s verdict only if no reasonable person could have reached that decision. And a judge reviewing administrative agency findings of fact will set them aside only if they are not supported by substantial evidence. Each standard gives slightly more leeway to the fact finder than the preceding one.7

Some argue that applying these different standards is a psychological impossibility. A distinguished circuit judge, Harold Leventhal, for example, once facetiously wrote that he “thought” he had found the case “dreamed of by law school professors,” a case where he could “conscientiously” distinguish among the standards, upholding an agency’s finding of fact because it was supported by “substantial evidence,” even though, had that finding been made by a district judge, he would have struck it down as “clearly erroneous.” But he decided on second thought that the finding was not supported by “substantial evidence” either.8

Judge Leventhal’s reaction is an overstatement. Judges are able to apply different standards—at least to some degree. When they review a lower-court judge’s decision about what the law means, they can simply ask themselves, “Is it right?” When they review a jury decision, they can ask, “Am I completely certain the jury is wrong, to the point where no one could sensibly come to that conclusion?” A reviewing judge can also think, “I wouldn’t have come to that conclusion, but I can see how someone else might.”

The matter of different standards for review is often better expressed in terms of degree, not kind. To what extent does the reviewing judge give the other decision maker leeway to come to a decision that the judge, on his own, would likely think wrong? A judge who grants that other decision maker at least some leeway in respect to a decision has adopted an attitude of deference.

Many administrative law questions—particularly those that define the relation between judges and administrators—can be put in terms of deference: How much deference should the reviewing court grant? For example, should it give the agency the benefit of any doubt, thereby coming close to presuming the correctness of the agency’s decision? Should it instead review the agency’s decision from scratch, giving the agency little or no benefit of any doubt? Administrative lawyers would describe the first attitude as one of strong deference to the agency, the second as one of no deference at all. Should a court give an agency deference? When should it do so? How much deference should it give?9 These are key questions defining relationships between the courts and much of the executive branch.

DURING THE NEW Deal many administrative law experts supported greater deference. They believed that agency administrators used expertise to determine “scientifically” such matters as the proper level of railroad rates or when an agency should suppress competition on the ground it was “destructive.” At the same time, they believed that courts, often hostile to regulation, would prove too willing to substitute their own views for those of the administrators. Today, however, the public has less confidence in agency expertise. Political appointees, often not experts, are normally responsible for managing agencies and determining policy. And policy often reflects political, not simply “scientific,” considerations. Agency decisions will also occasionally reflect “tunnel vision,” an agency’s supreme confidence in the importance of its own mission to the point where it leaves common sense aside. At the same time, courts no longer seem particularly hostile to regulation as a matter of principle. Hence, the public now relies more heavily on courts to ensure the fairness and rationality of agency decisions.

Expertise is still relevant, however, to the question of how much deference to give—although “comparative expertise” is a better term. Courts will exercise relatively more control over issues within their expertise while according agencies relatively more leeway (but not unqualified deference) as to issues within theirs. How the Court has applied these principles to two types of agency decisions—those relating to policy and to the interpretation of statutes—is the question to which I now turn.

REVIEWING AGENCY DECISIONS OF POLICY

CONSIDER MORE SPECIFICALLY how comparative expertise helps determine deference in respect to agency policy decisions. In reviewing such a decision—for instance, about what standards to impose on tire manufacturers in order to ensure automobile tire safety—a court often must answer a legal question: Is the agency’s tire safety decision “arbitrary, capricious, an abuse of discretion”? A realistic appraisal of comparative expertise would start with an understanding of the kinds of problems facing the agency and how agencies would typically go about solving such problems.10

An agency staff formulating rules for automobile tire safety might begin with little expert knowledge. Nonetheless, it has time to learn and will likely research the subject matter for months, perhaps longer. The staff can consult with outside experts, learning from those experts even where they have competing interests. It can ask for public comments on its initial efforts and revise those efforts accordingly. It can seek information and reactions from colleagues at other agencies. In a word, it can develop subject-matter expertise.

At the same time, the agency staff must make technical decisions and write technical standards based on what they have learned. To do so, they must decide such technical issues as whether to employ cost-benefit analyses or whether to base standards on product design or product performance. And to be effective, they may also have to take account of the views of those who favor or oppose their work, perhaps writing standards that reflect political compromise.

By way of contrast, consider the judge’s expertise in such matters. Judges have little time to spend on any one case, such as a case in which a party contests the reasonableness of the agency’s tire safety regulations. They deal with a record that rarely reflects all that the agency or its staff had to consider. They cannot look for information beyond that record. They must respond to the arguments of the lawyers. They do not necessarily have much political experience.

It is not surprising, then, that courts, recognizing the institutional differences, find agency policy decisions “arbitrary, capricious, an abuse of discretion” only in rare and clear cases. Courts have struck down, for example, a National Labor Relations Board election rule that allowed officials to buy drinks for the voters on Election Day—a policy that reflected considerations beyond the area of the labor board’s special expertise. But ordinarily, courts, while insisting on proper procedures, will allow agencies considerable leeway. Courts very much defer to agencies when they review agency determinations of policy.11

REVIEWING AGENCY INTERPRETATION OF STATUTES

A DIFFICULT AND important problem involving judicial attitude arises when a court reviews an agency decision interpreting a statute. Should a court ever defer to an agency’s decision about the meaning or scope of statutory language? Or should a court always decide what a statute means uninfluenced by the agency’s interpretation? It may seem surprising that courts sometimes take the former approach.

Why would courts ever defer to an agency’s interpretation of a statute? Statutory interpretation is a basic judicial job that courts perform day in and day out using a well-developed set of tools. If ever courts have comparatively more expertise, isn’t this the place? But let’s imagine that Congress writes a statute that specifically grants to an agency leeway to fill in the blank. Suppose, for example, Congress writes a labor statute that uses the term “employee” and adds “the labor board shall have the power to determine in accordance with the objectives of this statute what kinds of employees fall within this term.” In that case, Congress has given to the agency the power to write a regulation that takes effect as a law. If a court is to maintain a workable relationship with Congress, it must respect that decision. Now suppose that Congress does the same thing implicitly. That is, it delegates to the agency the power to define “employee,” but not by explicitly delegating this power in the statute. A court should similarly respect Congress’s implicit decision.12

Consider the vast number of statutory provisions that Congress writes to handle the business of government. Many of these provisions concern matters of detail, some quite technical, that are important for the operation of the program. Agency officials are likely to understand these details, but courts may not. Indeed, Congress may have delegated power to the agency in the first place because it, too, lacks this expertise. If so, the court will likely defer to a reasonable agency interpretation of the statutory provision.13

But how does a court know whether Congress intended the court to defer to a reasonable agency interpretation of a statute? Congress is normally silent on the subject, delegating interpretive power to the agency implicitly if at all. Furthermore, Congress could not have taken from the courts all their ordinary power to interpret statutes. Nor would Congress likely have intended to give the agencies free rein to interpret statutes in ways that, for example, diminish the limits on their delegated powers. Hence the problem: When should courts, recognizing an agency’s comparative expertise, defer, or not defer, to the agency’s interpretation of the statute?

The question is important. It embodies a modern democratic dilemma. No one doubts that the conditions of modern life require Congress to grant agency officials broad authority to decide many questions that affect our daily lives—for example, whether gasoline can contain lead, whether power plants must eliminate sulfur dioxide, whether garbage must be recycled, whether telemarketers can interrupt families during dinner, whether shippers must pay higher charges to railroads, or whether interest rate costs must be fully disclosed. But how much authority should a legislature delegate?

In determining how much authority Congress did delegate in a particular statute, a court must balance two countervailing concerns. On the one hand, the court must not recognize more agency authority than Congress intended, because doing so would unnecessarily limit the citizens’ ballot box control over government actions that importantly affect their lives. On the other hand, the court must not recognize less authority than Congress intended, because doing so would prevent citizens from securing basic objectives that they cast their votes to achieve, say a cleaner environment or greater consumer protection. The public cannot achieve its military objectives if Congress is required to enact a statute that tells the army in detail how to take a particular hill—nor is Congress likely to write such a statute. Statutes that tell administrators precisely which pollutants to regulate, and where and how to regulate them, can prove similarly counterproductive. The legislator who tries to become a super-detailed air pollution regulator can easily end up with dirtier air.

The Court considered the deference question in a well-known case, Chevron v. National Resources Defense Council. The case involved an environmental statute that said the Environmental Protection Agency (EPA) must regulate “new or modified stationary sources” of pollution in regions of the country that had not yet met the statute’s clean air goals. The EPA had developed a system of regulation that in effect treated each machine that emitted a pollutant as a separate “source” that must meet a specified standard. The EPA then changed its system so that it no longer treated each machine as a separate source. Instead, hoping to achieve greater efficiency, the EPA placed an imaginary “bubble” over a factory and treated all the emissions within the bubble as if they came from a single source. This meant a company could keep some dirty machines in operation as long as it offset the resulting emissions by using cleaner machines elsewhere. The question was whether the EPA could apply the statutory word “source” to include all the machines within the bubble taken together, and the Court held that it could do so.14

In this case the Court set forth a general rule describing when courts should defer to an agency’s interpretation of a statute. It said that if the answer to the statutory question is “clear,” a court should not defer to the agency’s interpretation of the statute; rather, it should provide the answer irrespective of what the agency says. But if the answer is not clear—where, for example, the statute itself is “silent or ambiguous”—then courts should assume that Congress intended to delegate to the agency the power to interpret the statute, and they should defer to (and uphold) a “reasonable interpretation made by the administrator of an agency.”15

The deference rule has not completely resolved the problem, however. Taken literally, it would give agencies authority to resolve virtually all statutory ambiguities. The Court has not permitted this result, because the deference question arises in respect to so many different programs involving so many different statutory provisions, potentially applicable to so many different kinds of circumstance, raising so many different administrative problems, that a single formula about deference cannot work every time a statute is ambiguous. Thus, the Court has treated Chevron’s rule not as a universally applicable formula but as a guiding rule of thumb. When there are good reasons to think Congress would not have wanted the Court to defer to an agency interpretation, the Court has not done so.

In 2007, for example, the Court considered a critically important environmental question. Does the Clean Air Act give the EPA the authority to regulate greenhouse gases, such as carbon dioxide? The statute said that the EPA should regulate “any air pollutant” that “endanger[s] public health or welfare.” The statute defines “air pollutant” as including “any air pollution agent … including any physical, chemical … substance … emitted into … the ambient air.” The EPA had interpreted the statutory words “air pollutant” as excluding greenhouse gases, but the Court by a narrow majority reversed that determination. In holding that the statute did cover greenhouse gases, the Court did not defer to the agency’s own interpretation of the statute. Even though the statutory word “any” (in the phrase “any air pollution agent”) created potential ambiguity, the Court thought that Congress would not have intended to delegate to the agency the legal power to interpret the statute to exclude gases that were major contributors to global warming. The decision is also consistent with the view that Congress would not have wanted to grant the agency the power to decide by itself such an important general policy question.16

In another, less important case the Court made clear that Chevron does not set forth an absolute deference rule. A statute authorizes the U.S. Customs Service to “fix” according to Treasury Department regulations the “final classification and rate of duty applicable” to imported merchandise. A customs service officer, applying a Treasury Department regulation, classified three-ring binder “day planners” among “diaries,” placing them in a high-duty category rather than among “other” items in a low-duty category. In deciding this case, the Court held that the reviewing court, the U.S. Court of International Trade, should not defer to a customs officer’s interpretation of the relevant regulations. The Court was convinced that Congress would not have intended that deference because of the large number of customs officers, the large number of such rulings, the speed and informality with which they were made, and the presence of a specialized reviewing court.17

What explains these decisions? Why does the Court sometimes defer to an agency’s interpretation of a statute and sometimes not? Why does Chevron not always work as an explanation? The answer begins with the democratic dilemma mentioned earlier. To defer to an agency’s view is to give the agency power to say what the law means. In principle, Congress, elected by the people, should decide how much power the agency should have. But what are courts to do when Congress does not say? As in all statutory matters, the answer will depend on the statute’s purposes and context, and particularly on matters of comparative expertise.

It is more reasonable to believe that Congress (had it considered the matter) would have wanted the reviewing court to defer to the agency’s views if an agency has special expertise regarding the legal question, if the question concerns detailed matters of the agency’s program or its administration, if the legal question has little general importance, if the agency has considered the matter with greater care, and if the statute’s language is ambiguous.

Congress (had it considered the matter) is more likely to have thought that the reviewing court possessed the relevant expertise (at least comparatively speaking) and did not intend deference to agency views, however, when the agency does not fully consider the question, the question involves important general matters of policy, or an answer is likely to clarify, illuminate, or stabilize a broad area of law. In both sets of circumstances, looking at the statutory purposes and context and the comparative expertise of the agency and the Court produces a decision that facilitates, rather than impedes, the working of the statute in the real world.

In the EPA case the breadth and importance of the legal question at issue seemed more significant than the fact of greater EPA technical expertise in respect to carbon dioxide. The Court could reasonably think that the relevant expertise needed to answer the question was primarily legal, not administrative, and that the agency ruling misinterpreted Congress’s intent. The Court was (relatively) better positioned to consider the purposes of the statute and the related consequences of excluding or including greenhouse gases.

In the U.S. Customs Service case, the Court noted that the service’s expertise argued in favor of deference. But the officers’ informal ruling letters were “churned out at a rate of 10,000 a year at [the] agency’s 46 scattered offices,” which suggests those letters were done quickly without too much concern for their consistency with statutes, regulations, or one another. Moreover, the reviewing court, the U.S. Court of International Trade, not just the customs officers, had expertise in these matters. Hence, the Court concluded that Congress could not have intended deference.18

THE COURT, INTERPRETING congressional silence, has worked out a practical system of deference. Using comparative expertise as a touchstone, courts by and large defer where, comparatively speaking, agencies are likely better able to solve the problem. They do not defer where, comparatively speaking, courts are likely better able to solve the problem. This approach is consistent with the Constitution’s democratic aims. It recognizes that decisions about how much authority to delegate to an agency, like other statutory matters, rest ultimately in the hands of Congress. And Congress is responsible to voters. But importantly, those voters may be unaware of the details and may well only know whether Congress’s statutes are “working out well.”

The approach, complex though it is, therefore creates a workable partnership between the courts and Congress. Furthermore, it respects the role of agencies in performing the functions of government. By taking account of comparative expertise, the Court allows agencies to handle matters within their competence while subjecting them to appropriate constraints. Congress likely intends this arrangement for the simple reason that it can make statutes work better. It helps the tripartite system work well in practice. And that in turn helps to maintain public acceptance of the Court’s decisions.


Chapter Ten

The States and Federalism:
Decentralization and Subsidiarity

THIS CHAPTER CONCERNS ways of maintaining a strong working relationship between the Court and the states. This relationship embodies the constitutional idea of federalism, an idea that concerns the level of government at which Americans should try to solve common problems. The question of “proper level” often turns on empirical matters. And Justice Brandeis, dissenting in New State Ice Co. v. Liebmann, invoked four famous propositions about the relations of courts and legislatures in respect to empirical matters. First, when government seeks a solution to an economic or social problem, empirical matters are often highly relevant. Second, comparatively speaking, judges are not well equipped to find remedies for economic or social problems. Third, legislatures, comparatively speaking, are far better suited to investigating, to uncovering facts, to understanding their relevance, and to finding solutions to related economic and social problems. Fourth, the Constitution embodies a democratic preference for solutions legislated by those whom the people elect. These propositions are often relevant when federalism is at issue.1

With these “truths” in mind, the Court has tried to apply principles of federalism while relying on those with greater factual knowledge or experience to help it determine where the law assigns responsibility for a particular problem.

UNDERLYING IDEAS

CONSTITUTIONAL FEDERALISM EMBODIES a historical idea about the legitimacy of federal governmental power. Madison expressed this idea when he described the Constitution as a “charter [] … of power … granted by liberty,” not a “charter[] of liberty … granted by power.” His point is that in America, “We the People” are the source of the legitimate exercise of federal power. We the people delegate to the central government the power that it has. This means that any power that the Constitution does not delegate must be reserved for a free people, who Madison thought would not delegate to a central government the power to deprive them of their freedom.2 In contrast, Madison suggests, Europeans have often located the source of legitimate power in a king. In such a system, power flows from the center. And power not delegated elsewhere, say to the people, remains at the center. Thus, even if a liberal king grants liberties to the people, those liberties constitute a grant of freedom by someone with power, namely, the king, to those otherwise without it.3

The difference between these two approaches is stark. In the one case, the legitimate power of government originates at the periphery, and in the other case, at the center. As the framers recognized, the former, “local” approach has several advantages. For one thing, constitutional federalism helps democracy itself work better. By assuring state and local officials broader decision-making power, it simultaneously places greater power in the hands of those who elect those officials. That smaller number of people can better understand the nature of local problems. They can more easily communicate with those who stand for office and can more accurately evaluate the work of their elected officials. Moreover, by placing power in local communities, federalism reflects the democratic ideal and encourages citizens to participate in government, particularly in local government, where they can more easily make a difference.

In addition, constitutional federalism is practical. Those whom a problem affects more directly are more often likely to understand it and find ways to resolve it. Local firefighters, police departments, health officials, and those whom they serve are more likely to understand local conditions, including community needs and resources. In essence, they possess comparative expertise. At the same time, a national bureaucracy, subject to the control of national officials and a national electorate, is needed to deal with issues that are national in scope such as those associated with foreign affairs, war, interstate commerce, and much of the environment. Ideally, constitutional federalism matches the issues with government units that will best handle them.

Constitutional federalism reflects a further practical idea—the benefits of experimentation. In the mid-1930s depression, Justice Brandeis, in his New State Ice dissent, succinctly expressed this idea: “It is one of the happy incidents of the federal system that a single courageous state may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments without risk to the rest of the country.” The value of not adopting a solution, even to a national problem, too quickly; of trying different approaches; and of trying out different ideas before committing the nation to one approach—all of these reasons call for ensuring that states have constitutional leeway to experiment.4

SUBSIDIARITY

THESE SEVERAL DIFFERENT ideas underlie a concept that modern European courts have found useful in a roughly comparable context, namely, the concept of subsidiarity. This concept originated in late-medieval religious thought, yet it provides one general method for applying federalism in this more democratic age. Subsidiarity insists that governmental power to deal with a particular kind of problem should rest in the hands of the smallest unit of government capable of dealing successfully with that kind of problem. One begins by assuming that power to solve a problem should remain at the local level. One then asks whether it is necessary to abandon this assumption in order to resolve the problem. One can continue to ask this question, level by level. And one should answer it by climbing no higher up the governmental unit ladder than necessary to deal effectively with the problem.5

The European Union (EU) has written this principle into its treaties. The treaties leave in the hands of the member states the authority to deal with issues that can be handled better at that more decentralized level. These issues include consumer protection, education, labor relations, taxation, and public health, as well as numerous matters of local government. At the same time, the treaties create binding legal rules at the central EU level for managing multination matters, particularly those that affect trade among the member states. The treaties also permit the EU to write laws concerning, for example, common currency, finance, worker migration, the environment, and other matters better handled at the EU inter-nation level.6

The European Court of Justice sometimes resolves legal questions about the meaning of the European treaties. And it may apply the concept of subsidiarity when it does so. For example, the court considered whether Italy, a member state, could ban the sale of dry pasta not made exclusively from grano duro, a type of wheat grown in southern Italy. The court held that the treaties forbid Italy’s restrictions on the kinds of pasta that could be sold on the ground that they unreasonably inhibited the sale in Italy of imported pasta. The court nonetheless permitted Italy to protect its own consumers by insisting that all pasta indicate on the package whether the product is made from grano duro.7

As used today and considered in general terms, the principle of subsidiarity incorporates an approach that can help guide American, as well as European, policy makers. The approach sees power as flowing from “below,” it finds democratic advantages in localism, and it sees practical value in local control and local experimentation. So viewed, the concept incorporates the historical, democratic, and practical ideas that underlie American constitutional federalism. The underlying thought, like that of the Constitution itself, is that the national government should resolve national problems while state and local governments should retain the power to deal with more local problems, with which they are more likely to deal effectively.

Recognition of the importance of these ideas, which make up federalism, and the empirical nature of the determinations needed to apply them can help the Court maintain an effective working relationship with the states as well as with the federal government. Discussion of several related areas of law will illustrate the interplay between basic federalism principles and empirical judgments.

LIMITING FEDERAL LEGISLATIVE AUTHORITY

MY FIRST FEDERALISM subject concerns Congress’s power to legislate. The Constitution sets forth a specific list of legislative powers that it delegates to Congress. It uses broad language to describe the items on that list, for example, by granting Congress the power to “regulate Commerce with foreign Nations, and among the several States.” It adds further that Congress may “make all Laws which shall be necessary and proper for carrying into Execution” those powers. The Court must sometimes try to interpret these provisions—to determine their limits and their reach. In doing so, the Court must apply principles of federalism. But, as Brandeis noted, the Court cannot easily make or evaluate the relevant facts. The result is that in this set of cases, practical principles of federalism counsel the Court to turn over the lion’s share of interpretive responsibility to Congress itself.8

A 1995 case, for example, required the Court to decide whether the Constitution gave Congress the authority to enact a statute forbidding the possession of a gun near a local school. The Court held that statute did not fall within the scope of the legislative authority that the commerce clause delegated to Congress. Rather, it represented a congressional effort to usurp the legislative powers that the Constitution reserved for the states. The case was difficult to decide largely because of the factual interconnections that underlay the Court’s judgment, as they often do where legal questions involving federalism are at issue.9

For one thing, today’s world requires governments to enact laws affecting matters that often have strong local connections as well as potential multistate connections. Chemical substances spewed into the air in one city can, through wind and rain, affect air and water in cities thousands of miles away. One state’s efforts to control auto exhaust can, by affecting the technological makeup of automobiles, affect the price, quality, production, and ultimately the use of cars throughout the nation. Growing wheat, or growing marijuana, at home for personal use can, if the practice is widespread, affect the price and the consumption of the product in other states.10

For another thing, there is rarely an easy answer to the question of what level of government should be primarily responsible for helping to resolve the problems that potentially call for legislation. Which unit of government should be responsible for providing the education that will enable the future workers, mobile Americans, who may live in many states during their lifetimes, to compete effectively in a world where commerce is international? Where should responsibility lie for a worker’s health care? When should we separate out for local resolution one aspect, for example, robberies, of a broader problem, in this case crime?

These questions show that often it is reasonable to subdivide problems, treating some aspects of a problem as local and others as national. But whether, when, and how governments should do so depends on policy makers’ views about the nature of the particular problem. It is one thing in general to favor decision making at a more local level. It is quite another to estimate the comparative effectiveness of local versus national authority in a factually interconnected world. Facts help determine the answers. Legislators are better able than courts to gather empirical information, to make fact-based predictions, and to exercise informed policy judgment. Hence the Court should often hesitate before substituting its own judgment for that of Congress.

At the same time, if the Court should so hesitate, this does not leave the states without protection. Members of Congress themselves, while federal officeholders, are nonetheless state officials. State and local voters elect them all. Thus members of Congress must, and they do, try to further the interests of those state and local voters. They must, and they do, remain aware of state and local issues. They must, and they do, frequently consult governors, state legislators, mayors, city council members, school board officials, chambers of commerce, union locals, and, of course, the voters themselves. The fact that federal legislators must maintain such strong local ties means that, insofar as the public favors local control and insofar as it is suspicious of authority exercised from a distant city (whether America’s capital, Washington, or the EU’s capital, Brussels), locally elected legislators will take local views into account.

Moreover, the vast bulk of American law—including all family law, most criminal law, almost all tort law, almost all property law, most business law, most education law, most health law, most welfare law, even much environmental law—is state law, not federal law. When Congress does legislate nationally, imposing burdens or obligations on the states, it often does so by granting federal money to states or localities, perhaps simultaneously imposing federal standards. Congress also has created joint state-federal cooperative regulatory systems, such as the Clean Water Act. Thus, the elected members of Congress, in making judgments about where problems are better resolved, have left the vast bulk of American law for the states to create, to apply, and to develop. They have created federal legal regimes foreseeing state-federal cooperation. And they have thereby helped to protect the states from federal efforts to accrue power at their expense.

NOW LET US return to our 1995 guns-in-schools case. The question was whether the Constitution’s commerce clause grants Congress the authority to enact a statute forbidding the possession of a gun near a local school. In deciding the case, the Court took as given certain long-held underlying legal principles. The commerce clause, for example, grants Congress the power to regulate items that move in interstate commerce and activities that affect interstate commerce. Moreover, when the Court determines whether an activity, say growing wheat for home consumption, has the required interstate effect, it must assume that Congress has the power to act in light of the total effect by aggregating instances of similar activity. Even though one farmer’s homegrown wheat supply would not affect the interstate price, an aggregation of all wheat that all farmers grow at home might well do so. Between 1938 and 1990, the Court, applying these and similar legal principles, consistently upheld federal statutes on the ground that the underlying activities significantly affected interstate commerce.11

The Court, however, struck down the federal statute making criminal the possession of a gun near a school. The Court said that education and crime were primarily local matters, that gun-related violence would primarily affect local communities, and that the criminal laws of the states could adequately deal with the gun-possession problem.12

Although there is a certain logic to that position, it is not difficult to find potential interstate effects that could justify making possession of a gun near a school a federal crime. Possession of guns in schools means violence, and violence means poor education. Poor education means an unproductive, noncompetitive workforce. And that kind of workforce negatively affects not just one state but all states. School violence, of which guns are a part, arguably presents a national problem warranting a national solution.13

Thus, we have two sets of logical links, pointing in opposite legal directions. Which should control the outcome of the Court decision? The answer requires the judge to make a decision about the importance of each of the underlying connections. That judgment must be informed by fact, and legislators are more likely to find those facts and better able to determine their policy relevance. That is why courts, aware of Brandeis’s four “truths,” should defer strongly to Congress’s judgment about such matters. And it is why a workable relation between state and federal governments depends in large part on courts granting Congress that deference.

In short, application of the subsidiarity principle to the legal problem of interpreting the Constitution’s list of federal legislative powers requires the Court to consider matters that are primarily empirical and are often matters of degree. And the Court is not well suited institutionally to make those kinds of determinations. Consequently, and not surprisingly, the Court’s decision in the gun case did not stop Congress from reenacting a virtually identical statute. This time the statute applied its strictures only to guns that had moved in, not just affected, interstate commerce. And virtually every gun satisfies that condition.14

The Court, then, has found it difficult to discover a principled way to interpret the Constitution’s list of legislative powers, including the commerce clause, so as to be able to use principles of federalism or subsidiarity to limit those powers. This does not reflect any failing on the part of the principles or of the Court. Rather, given the underlying fact-based nature of the problem, it reflects today’s world as it is.

PROTECTING THE NATIONAL MARKET

MY SECOND FEDERALISM subject concerns legislative action that threatens to violate federalism principles. Here the Court can, and does, take a more active role in resolving the resulting federalism issue.

The issue arises from the following circumstances: The Constitution seeks to grant the federal government the authority to handle national issues. High on the list of such issues is maintaining a national market. The commerce clause specifically grants Congress the power to regulate interstate and international markets.15

Furthermore, the Court has long interpreted the commerce clause as furthering that basic purpose by forbidding states to interfere with the maintenance of a national market, even in the absence of a specific congressional law. Applying what it calls the “dormant commerce clause,” the Court strikes down as unconstitutional any state law that significantly interferes with the operation of national or international markets.16

This principle is clear. But, again, the need for factual information and technical judgment makes it difficult for courts to implement the principle in practice. Examples illustrate the difficulty. Suppose a state enacts a law that prohibits bringing into the state peaches grown with the use of certain pesticides. Or, a state law insists upon the use of special steel for elevator cables. Or, a state law prevents interstate trucks from transporting dynamite during daylight hours. Are these state laws designed expressly to protect local producers from out-of-state competition? If so, they violate the dormant commerce clause. They interfere with the national market in order to protect local business, which is the very evil the clause seeks to prohibit. But suppose these state laws are designed primarily to protect citizens from dangerous pesticides, from faulty elevators, or from the risks of an explosion. If so, their objectives might well justify the negative impact on interstate trade.17

How are courts to determine whether these laws protect consumers from serious harm or have a more sinister intent? Like the earlier questions asking whether a congressional law falls outside the Constitution’s delegation to Congress, this question calls for investigation of the factual circumstances. The answer likely turns on general facts and an understanding of how the relevant markets work. It likely turns on the exercise of judgment in light of that technical knowledge.

Unlike the first federalism subject (that of Congress’s power to legislate), the answer to this commerce clause question cannot be found by permitting courts to accept virtually any reasonable solution that a legislature adopts. This is because a state legislature is more likely influenced by the very interests the national commerce clause seeks protection against, namely, the parochial state interests that threaten a national marketplace. When discussing the first subject, we saw how the fact that a state’s voters elect that state’s national senators means that their elected senators will pay attention to state interests when they vote for federal legislation. But here, the converse fact that a state’s governor, say California’s governor, is not elected by another state’s voters, say Florida’s voters, means that California’s governor has little reason to pay attention to Florida’s interests when deciding whether to sign a law that effectively bans the sale of Florida avocados in California.

Thus, when the Court has faced a problem of a state law that threatens the national market, it has not simply deferred to state legislatures. Rather, it has applied disinterested judicial decision making while trying to overcome its major institutional disadvantage, that of finding general legislative facts. And it has done so not by deferring to a legislature’s judgment but by making clear that whatever the Court’s own decision, the federal legislative body, Congress, remains free to overturn that decision. If, for example, the Court finds that a state law prohibiting daylight transportation of dynamite violates the dormant commerce clause by interfering with interstate commerce, Congress, pursuant to its own power to regulate interstate commerce, can authorize the state to reenact that very law.

Furthermore, Congress can delegate its own power to have the last word to an administrative agency. Thus it can give the federal Department of Transportation the power to decide whether a state’s prohibition of daytime dynamite transport significantly interferes with the national market. The Department of Transportation can authorize the state to maintain its law. And, if a court were to review that Transportation Department decision, it would do so only in the way it would review any other agency decision, giving deference to the agency and setting aside the agency’s determination only if unreasonable.

The upshot is a tripartite institutional arrangement—Court, Congress, and agency working together in an empirically based area of law to determine whether and when a state has violated a basic constitutional principle. The arrangement permits the Court to work cooperatively with both legislative and executive branches of government, taking advantage of their expertise in giving concrete meaning to federalism’s subsidiarity principles.

PROTECTING STATE AND LOCAL AUTHORITY

THE THIRD FEDERALISM subject returns to the problem of the national legislature, namely, Congress, seeking to invade state authority. It focuses this time on the basic unlisted powers that the Tenth Amendment “reserve[s] to the States respectively, or to the people,” and not on the list of legislative powers that the Constitution grants to Congress. Here the Court can often best protect the federalism principles, not by striking down federal laws as contrary to the Tenth Amendment or by trying to define the specific nature of the reserved powers to which it refers, but by keeping the basic federalism (or subsidiarity) principles in mind, using them as factors that help guide the Court to a better result in specific cases involving statutes and other parts of the Constitution.

Consider a widespread legal problem, preemption. When Congress enacts a federal statute, say regulating interstate trucking equipment, it has the legal power to invalidate related state laws. It might invalidate all the state laws that cover the same general subject matter, for example, all those regulating interstate trucking equipment. It might invalidate state laws that directly conflict with the federal statute, for example, those that create an opposite headlight rule for interstate trucks. It might invalidate state laws that stand as significant obstacles to the federal statute’s accomplishing its basic objectives, for example, those that set rules requiring truckers to put various kinds of opaque rain screens just above the headlights. In any actual statute, however, Congress may not say precisely what it has done, so courts may have to decide whether the federal statute implicitly preempts, hence invalidates, a particular state law.

For example, Congress enacts a statute delegating to a federal agency, the Food and Drug Administration (FDA), the authority to require specific forms of labeling to ensure drug safety. The FDA then determines that drug manufacturers should list five different risks on a drug label. Can a state require the firm to add a sixth risk? Can it authorize a jury in a state court tort suit to find a manufacturer liable for failing to warn about that sixth risk and to assess large damages?18

The federal statute itself does not say whether it means the agency’s requirements to act only as a floor, thus permitting the state to add further requirements, or also as a ceiling, such that the state cannot add further requirements. Nor does the purpose of the statute—increased safety—tell a court very much. Adding words on the label to avoid tort liability will sometimes mean a safer product (when the words properly identify a further risk) and sometimes a riskier product (when the requirement leads drugmakers to modify an otherwise adequate drug label, confusing consumers and thereby making all labels less effective).

Can the basic federalism or subsidiarity principles help? They tell us to leave matters at the local level unless federal regulation is needed. But once again we need considerable factual and technical knowledge about how drug regulation works before we can know whether, on balance, state tort suits will help or harm the federal statute’s efforts to put pharmaceutical drugs in the hands of those who need them without undue risk.

At this point we might refer back to the discussion of the dormant commerce clause to consider again the cooperative institutional effort that works well in that context. Will it work well here? The issue before the Court involves Congress’s delegation of authority to a federal agency. In this example the statute is silent about preemption. There are strong arguments both for and against permitting local decision making (that is, state tort suits) to supplement federal decision making (that is, the FDA’s labeling requirements). And the application of a federalism principle (such as subsidiarity) helps us only if we can obtain considerable factual information and experience (about how the drug and related federal regulation work in practice).

Who has that factual information and experience? An agency, not a court. Thus, as in the dormant commerce clause area, the Court might turn to the agency for help. The agency has or can obtain and evaluate the information; the agency understands the statutory scheme; and the agency, when deciding policy matters, must normally solicit and consider the views of all interested parties, including the states. Why not, then, let the agency make the relevant preemption decision? If the agency decides that its rules preempt state tort suits, then the Court would defer to that agency decision. If the agency says nothing, the Court could assume that the FDA’s rules are not intended to, and do not, preempt state law.

This example shows how the Court might interpret ordinary statutes in light of basic federalism principles. The Court will ascertain Congress’s basic statutory purpose. In doing so, it might look particularly hard to find ways, consistent with that basic purpose, for states to play a role, particularly in areas where states have special experience. The Court might also turn to, and rely upon, a specialized agency for obtaining and evaluating relevant empirical information while deferring to agency decisions that rest on that agency’s expertise. In a word, the Court can search for partnerships among government institutions, including Congress, agency, and Court, in an effort to make more informed, more effective decisions, where each can make use of the competences of the others.

THE COURT CAN also help protect the states in several ways when it interprets seemingly unrelated provisions of the Constitution. New State Ice, mentioned earlier, provides a good example. In 1925, Oklahoma enacted a law that regulated the business of selling ice, which was used to cool refrigerators. At that time Supreme Court precedent said that the Constitution’s prohibition against taking “property” without “due process of law” only permitted this kind of regulation if the business was special in some way—in particular if it was “affected with a public interest.” The Liebmanns, who wanted to enter the ice business, argued that it was not special and ice was just like meat, potatoes, or other commodities, only colder. The Liebmanns were likely right about the relation of ice to other commodities. But even so, Justice Brandeis (joined by just one other dissenter) voted to uphold the law. He interpreted and applied a constitutional provision, namely, the due process clause, which on its face says nothing of federalism, in light of one of federalism’s basic objectives, namely, allowing the states to act as laboratories engaged in economic experiment.19

A more recent example shows how the Court can implement federalism by keeping that objective in mind when it considers other constitutional provisions. The Court in 2007 faced the question whether the Constitution’s equal protection clause forbade two cities, Seattle and Louisville, to consider their students’ racial heritage in developing plans that further racial diversity in primary and secondary public schools.20

Until the Brown decision, Louisville had had a totally segregated school system, after which it desegregated under the supervision of a federal court. When the federal court finally ended its direct supervision of the Louisville schools (many years later), the overall school population was about 30 percent black and 70 percent white. The school district then drew boundaries, arranged student transfers, and administered other parts of a complex plan all designed to make certain that every school had a racially diverse student body. No school was to have fewer than 15 percent or more than 50 percent black students.21

In Seattle, the school board had tried voluntarily to integrate its racially divided school system, only to discover that many white families were moving to the suburbs, leaving many city schools without racially diverse populations. Seattle developed a complex plan designed to attract white suburban students back to city schools. The plan ensured each student the freedom to choose a high school. But when that freedom meant a particular school was oversubscribed, the plan provided a race-based tiebreaker. If the school’s minority or majority race enrollment fell outside a 30 percent range centered on the overall minority/majority population ratio within the district, then a student might have to delay entering for a year. This was also the case if a student’s immediate entry would make the school less diverse than the range permitted.22

Four members of the Court found both the Seattle and the Louisville plans unconstitutional, reasoning that the use of virtually any race-based criteria violated the equal protection clause. A fifth member joined them on somewhat less restrictive grounds. The remaining four members of the Court (I was one of them) disagreed strongly. We argued that the Fourteenth Amendment applies more strictly when a race-based distinction thwarts its basic purpose—when it puts racial minorities at a disadvantage—than when a race-based distinction seeks to further that basic purpose by, for example, seeking increased racial diversity. We pointed to precedent that we believed strongly supported the minimal use of racial criteria where needed to achieve integration. We added that a history of segregation, followed by efforts to achieve integration in the two cities, supported use of the race-based criteria before the Court. And we said that use of those criteria furthered Brown’s practical antisegregation objectives.23

The results were hotly disputed, for each side felt strongly that the other side had misunderstood or misapplied precedent, had misunderstood or misapplied the Constitution’s basic objective, or had miscalculated the likely effects of their positions on the nation’s ability to end racial discrimination. I shall not repeat the major arguments, for only one of them is directly relevant to the subject matter here, namely, federalism.

This particular argument looked in part to principles of federalism as supporting the dissenters’ views. The dissenters pointed out that the Court has long based its “public school decisions” on the view that “the Constitution grants local school districts a significant degree of leeway where the inclusive use of race-conscious criteria is at issue.” It thereby takes account of the importance of local communities, understanding their own needs, resources, histories, and conditions, to find their own locally oriented solutions to a lack of diversity. In fact, Brown II had said that judges should take account of such factors, even though doing so might hinder integration. To the dissenters it was clear that the Court should address these factors—reflecting principles of federalism—when local communities seek to achieve Brown’s basic goals.24

The dissenters’ federalism point was the following. No one can be certain how best to achieve the Constitution’s goal: “how best to stop harmful discrimination; how best to create a society that includes all Americans; how best to overcome our serious problems of increasing de facto segregation, troubled inner city schooling, and poverty correlated with race.” The “Constitution creates a democratic political system through which the people themselves must together find answers.” And respect for local institutions is one part of that system. The Court should be aware of that fact (as it was in Brown) even when it interprets a part of the Constitution that does not explicitly refer to federalism, here the equal protection clause. In this way principles of federalism, by informing an interpretation of many separate provisions of the Constitution, added weight to the dissenters’ interpretation of the equal protection clause.25

THIS CHAPTER ILLUSTRATES how the Court (aware of Brandeis’s four “truths”) has applied principles of federalism or subsidiarity in different ways in different circumstances. When the Court seeks to determine whether Congress has reached beyond its delegated legislative powers, these principles may well lead the Court to defer more willingly to Congress. When the Court seeks to protect the national marketplace, the principles may lead the Court to count on Congress or an agency for continued dialogue. When the Court seeks to protect state authority, the principles may lead the Court to interpret statutes and seemingly unrelated constitutional provisions in ways that reflect federalism principles. Through these kinds of nuanced applications of subsidiarity, the Court’s decisions can promote workable relationships with government officials, whether federal or state, while simultaneously drawing government solutions closer to the people. Thus the Court’s decisions can have pragmatic as well as democratic value, which is a powerful combination for securing continued public acceptance.


Chapter Eleven

Other Federal Courts:
Specialization

SO FAR, I have explored ways in which the Supreme Court makes its decisions workable (and therefore acceptable) by respecting the roles of, and relationships with, other governmental institutions. Now, can it accomplish the same thing with other federal courts? Obviously, courts at different levels within the judicial system perform different tasks. By throwing this fact into its decision-making balance and giving it considerable weight, the Court can help maintain a judicial system that works well taken as a whole, a judicial system that resolves disputes fairly and expeditiously overall. To elaborate on this, I provide illustrations in which the Court’s members disagreed about the importance of specialization, that is, about how much weight to give to a lower court’s comparative advantages.

SPECIALIZATION

BY “SPECIALIZATION,” I refer to the different judicial tasks that ordinary federal courts perform at different levels of the judicial system. Of those ordinary courts, trial courts are at the bottom, appeals courts in the middle, and the Supreme Court on top. This hierarchical organization reflects the fact that the “higher courts” have the last word in respect to the meaning of a text. But to consider hierarchy alone is to fail to consider the specialized roles of these different courts.

Numbers may be helpful. Federal trial courts are organized nationally into ninety-four geographic districts. The annual number of cases filed in all federal trial courts (not including bankruptcies) amounts to about 340,000 per year (less than 2 percent of the number filed in state courts) and constitutes the vast bulk of the work of the federal court system. Federal courts of appeals are organized into twelve geographic circuits throughout the nation plus the Court of Appeals for the Federal Circuit. Litigants who lose in a trial court normally have the right to file an appeal, and each year they file about sixty thousand appeals, which appellate courts consider on the merits. The Supreme Court receives about eight thousand requests for full consideration each year. The Court grants about 1 percent of the requests filed and thus decides about eighty cases annually.1

The courts at each of three different levels carry out different tasks. Trial courts—the front line—perform the great majority of all judicial work. They respond to a universal need present in every society, that for some method for resolving disputes among individuals. Trial judges consequently specialize by focusing on individual disputes. When the parties bring a dispute to court, the trial judge encourages the parties to settle it. If settlement fails, the trial judge manages the resulting litigation, including discovery procedures, thereby permitting each party to obtain information from the other. The judge supervises the presentation of evidence at trial and instructs the jury about the law. The jury (or, if there is no jury, the judge) will find the facts. In doing so, the judge or jury may have to make credibility judgments, that is, decide whom to believe when witnesses give conflicting testimony. And the judge ultimately determines whether a verdict for one or the other party is consistent with the law. In carrying out these tasks, the judge may well meet the parties face-to-face and will likely learn how the law will affect the parties and perhaps other interested individuals as well. At a minimum, the trial judge comes to understand the underlying circumstances of a particular dispute.

Then comes the job of the appellate judge. The losing party in the trial court can appeal, claiming that the trial judge made a mistake of law or found facts contrary to the evidence. When considering appeals, appellate judges have two different roles. First, they engage in “error correction.” The appellant may argue that the trial judge mistakenly applied well-established law, say when the trial judge admitted or refused to admit certain testimony or allowed the jury to reach a factual conclusion that, in the appellant’s view, the evidence did not support. To decide whether the appellant is right, appellate judges may have to review the record, examining the circumstances of an individual trial. They may have to look at the evidence presented to decide whether it warranted the instructions the trial judge gave or whether it provided adequate support for the factual conclusions the jury reached.

Second, appellate judges engage in textual interpretation. They examine a phrase in a statute or in the Constitution in order to decide what it means or how it applies.

A party who loses an appeal may ask the Supreme Court to conduct further review. As Appendix B explains, the Supreme Court engages almost exclusively in textual interpretation. The Court’s role differs from that of federal appeals courts in that constitutional interpretation makes up a considerably larger portion of its interpretive diet.

Numerous legal rules (often originating in customary practice and now more often embodied in specific written rules or case law precedent) help to make the court system function more effectively by recognizing the specialized nature of the tasks in which different courts engage. Rules governing appellate court review, for example, recognize the trial court’s fact-finding role by severely limiting an appellate court’s consideration of factual matters. The trial jury or, if there is not a jury, the judge makes most factual determinations. Normally, a court of appeals may reverse a trial court’s finding of fact only if the appellate court concludes that the jury made a finding no reasonable person could make or if the trial judge made a finding that is not simply wrong but clearly wrong. Appellate courts also recognize the trial judge’s specialized role by granting broad leeway when reviewing a trial court decision related to case or trial management, such as a discovery ruling or a decision about what witnesses to allow and what they may be asked.2

The Supreme Court, working at an even greater distance from the legal front line, also follows rules and practices that increase its effectiveness by recognizing functional specialization. Those rules and practices tend to prevent the Court from engaging in case management or second-guessing related trial court decisions. They also leave to appellate courts the work for which those courts are better suited.

For example, the Court follows a special rule in respect to matters of fact. If two lower courts—say, both the trial court and the reviewing appellate court—reach the same factual conclusion, the Supreme Court will take that fact as established and refuse to examine the extent to which the evidence in the record supports the fact. The Court also will not normally review a factual determination made by an administrative agency, recognizing that appellate courts (which review most agency decision making) are better suited to undertake this task.3

These rules and practices reflect a practical need. The Supreme Court justices rarely delegate work to each other. Each listens to the others but also makes up his or her own mind after separately reviewing the underlying law and relevant facts. This practice often results in a better decision by bringing different points of view to bear on the same problem. In the context of fact-finding, however, this practice would be counterproductive. Nine members cannot easily comb lengthy records in order to make factual determinations. Hence fact-finding and record-based review of fact-finding are better delegated to lower courts.

The Supreme Court’s practice of taking most cases primarily for the purpose of resolving conflicts among the lower courts also serves practical ends related to specialization. Lower-court judges are not more likely to commit errors than are Supreme Court justices. Rather, as Justice Robert H. Jackson pointed out years ago, the Supreme Court is not “final” because it is “infallible”; rather, it is “infallible” only because it is “final,” that is, it has the last word. The Court is right by definition. Even if the Court does not provide a “better” decision, a single Supreme Court provides a single interpretation of the law. And national uniformity has obvious advantages.4

Moreover, Court review brings to bear the different perspectives of different justices. These differences are likely helpful when the Court decides a difficult case where lower courts have reached different conclusions. But they are not always helpful when the Court reviews law that is already uniform. Thus, the Court tends to reserve its time and effort for those cases where existing divisions among the lower courts make a single final Supreme Court decision necessary.

EXAMPLES

THE FOLLOWING TWO examples illustrate the need for the Court to place considerable weight on specialization when it reviews lower-court fact-based or case-management decision making.

Horne: Why Take the Case?

Horne v. Flores helps illustrate the difficulties facing the Supreme Court when it undertakes a task more easily performed in a court of appeals, namely, reviewing a lengthy fact-specific record to determine whether the lower courts properly applied a set of complicated legal standards. Horne involved the application of a federal statute requiring states to take “appropriate action” to ensure that their school systems do not discriminate against students who do not speak English. As interpreted, the statute requires the state to have some system for teaching English to non-English-speaking students, to see that the program has reasonably adequate resources, and to see that program and resources together produce at least minimally sufficient results. In a word, the statute sets a minimal floor with respect to the existence and effectiveness of a state program.5

In 1992, a group of parents whose children spoke only Spanish brought a lawsuit in federal court in Arizona. The parents claimed that Arizona’s English-teaching programs were not “appropriate” because they fell below the federally required floor. After months of proceedings and a lengthy trial, the trial judge held that the parents were right. Arizona did have a plan for programs to help non-English-speaking students, which cost approximately $600 per student. But Arizona provided only $150 per student in funding. Consequently, the court ordered the state to reconsider its programs and come up with funding appropriations that had at least a “reasonable relation” to its programs’ needs.6

During the next several years, Arizona took steps to improve its system. The legislature provided additional funding, and the state enacted a new statute that it hoped would satisfy the court. In light of these efforts, the state asked the district court to cancel its order. New district court proceedings followed, then an appeal, a full evidentiary hearing in the district court, and another appeal. Eventually, the district court wrote an opinion that set forth numerous factual findings and held that the new state law and new programs reflected progress but remained inadequate. The court found the state had not yet complied with the original order and funding was still well below what the programs themselves considered necessary. State officials appealed. The court of appeals reviewed the evidentiary record, thousands of pages, and wrote a detailed, nearly forty-page opinion affirming the district court’s decision. The state then successfully petitioned the Supreme Court to hear the case.7

Horne v. Flores raised questions about the application of agreed-upon statutory standards to a large number of circumstance-specific findings of fact. To what extent would the state’s new approach to teaching English, called English immersion, likely produce better results at lower cost? To what extent would increased state budget funds likely reach those students who needed to learn English? To what extent had reorganization of the local school district helped? To what extent would a new federal law, the No Child Left Behind Act, which required states to set English-language-learning goals and report results, make a difference? To what extent should the district court, in all such matters, give leeway to the state’s own efforts to answer these questions? To what extent should the need for a new budget appropriation—necessitating state legislative action—require the district court to set aside its earlier order so that it would avoid conflict between a federal court and an elected state legislature?

The difficulty the case posed for the Court lay in the fact that no one doubted the relevance of all these questions. The case did not raise a straightforward question about how to interpret a statute. Rather, it raised questions of degree, which were best determined in light of local facts and circumstances. The question before the Court was whether the district court had paid the right degree of attention to the state and to the legislature when it considered the matters I have just described. To resolve these questions, the Court had to read the lengthy fact-based record and then make judgments on the basis of that record, rather as a court of appeals might do.

Ultimately, five members of the Court concluded that the district court had not given sufficient weight to the new federal No Child Left Behind Act. Nor had it given sufficient negative weight to the undesirable institutional aspects of a court’s requiring a state legislature to appropriate new funds. The Court sent the case back to the district court so that it could consider the matter again, in light of the Court’s concerns. Four dissenting members of the Court (of which I was one) concluded that the court of appeals was right in finding that the district court had treated all these matters appropriately.8

The case required the Court to do what an appeals court does best—review a lengthy record in order to decide whether a district court has properly applied the relevant legal standards. And what did the Supreme Court accomplish by conducting this review? The circumstance-specific nature of the decision sapped its power to use the case to guide other courts. The Court’s review might not even have changed the result in the case before it, for the Court’s decision permitted the district court, after further review, to reach the same conclusion. In any event, the district court itself had written that the state’s new programs were helpful. It expected the state to take further steps that would permit it to set aside the court order in the near future regardless.9

How did Supreme Court review hurt? Further proceedings, of course, cost the parties considerable money. Further proceedings also consumed state and local officials’ time, leading to further delay in fulfilling the statutory objective, namely, teaching Spanish-speaking children to work in English. The majority believed the decision would lead courts in the direction of greater respect for a state’s management of its own educational programs. Yet circumstance-specific opinions, including this one, may fail to guide lower courts even in this respect, especially when the Court is closely divided as to the extent to which the record supports particular circumstance-specific findings.

The division is not surprising. Nine different judges reading a record may well reach different conclusions about the relevant circumstances when the record is unclear, particularly when some judges tend to read the law as emphasizing state autonomy while others read it as emphasizing the importance of the particular language-learning federal educational goal. More important, few, if any, members of the public will ever know who is right. The Court’s competing opinions each set forth lengthy detailed accounts of the record. A reader can choose between them only by reading the record—a heroic undertaking, which will illuminate little of the law.

The upshot is that the Court spent a considerable amount of time to decide a close legal question producing opinions that the public cannot evaluate and that may have little effect beyond (and perhaps not even in respect to) the individual case. The principle of specialization warns the Court against undertaking this kind of task.

Amchem: Let the District Court Manage the Case

The second example concerns the Court’s efforts to review district court case-management proceedings. It, too, shows why I believe the Court should give great weight to the court system’s specialization of functions.

Background: General Underlying Circumstances. The example involves asbestos cases. Workers and their families sued an employer, claiming that the employer’s negligence led to the workers’ exposure to asbestos, perhaps many years earlier. And that workplace exposure brought about the workers’ later sickness or death. Because over several decades so many workers were exposed to asbestos, the cases against even a single employer sometimes numbered in the hundreds of thousands. Many employers and the companies that insured them were willing to settle the cases without going to trial. The employer and its insurer would make a large contribution to a special fund. An administrator would manage the fund and would pay compensation to exposed workers and their families according to a schedule that correlated the amount of payment to the degree of harm. They would pay those workers who had brought suit and others who might bring suit in the future.10

However, a condition of the defendant companies’ willingness to settle was the court’s assurance that the amount they would put into a fund was the maximum amount they would have to pay. In other words, employers wanted to be certain that once they contributed, say, $1 billion into a fund, workers would later address their claims to the fund administrator and not bring further lawsuits. Many of the workers who had already brought suit, as well as lawyers who specialize in asbestos litigation, thought this condition was reasonable. They wanted the court to accept the condition so that they could settle the cases and get on with the business of obtaining compensation from the fund.11

Class Actions. A procedural technique—called the class action—seemed to provide a method for accomplishing the settlement. In a class action a small number of lawyers representing a few typical plaintiffs can speak for an entire class of plaintiffs. Moreover, these typical plaintiffs have the power to enter into a settlement on behalf of the entire class, thereby binding all class members—even those who have not yet brought cases. Thus, lawyers for a class of those workers employed at company A between 1950 and 1960 could enter into a settlement that would bind all the members of that class to accept the administrative fund as a remedy. All class members would have to turn to the fund to compensate them for any harm caused them by an asbestos-related disease, whether that harm had or had not yet become apparent.

To protect all members of the class from unfair treatment, however, the law requires the trial judge to find that all the workers (including those not present) are adequately represented and that the settlement is fair in respect to all of them. Trial judges apply an intricate set of legal rules to determine whether a class action meets these criteria. As relevant here, a trial judge may only allow a class action in certain specific situations. For example, a trial judge may certify a class when (1) common questions of law and fact predominate over separate questions, (2) the use of a class action provides a superior method for resolving the dispute compared with other methods, and (3) all potential members of the class receive notice and a chance to opt out of the class and pursue a separate legal action should they wish to do so. The overarching goal of these legal rules is to ensure that the identified plaintiffs and their lawyers fairly and adequately protect the interests of the entire class.12

These legal rules leave much to the district court. They use words such as “fair,” “adequate,” “typical,” and “predominate,” the application of which depends on the detailed factual circumstances of the individual cases. Application of these detailed rules often lies at the heart of a district court’s management of a particular case. And district court judges, familiar with the cases before them, are in a substantially better position than appellate judges or Supreme Court justices to interpret the rules and apply them to particular circumstances.

The Case. In Amchem the trial judge, applying the class action rules, certified a class made up of all workers who had worked at certain times for certain specified employers, thereby bringing into the case workers who had not yet filed suit against the defendants. The judge then approved a settlement that required the employers and their insurers to pay many millions of dollars into a fund that would remain in existence for many years. The fund set minimum criteria for compensation. The settlement provided that the administrator would pay injured workers who met those criteria several thousand to several hundred thousand dollars each, depending on how much harm the worker had suffered.13

The trial judge found that a class action was appropriate because common questions of law or fact predominated over separate questions. He decided that the class action method was superior because otherwise too many workers would have to wait too long to receive too little compensation. And he concluded that given the alternatives, the settlement was a good one—even for those exposed workers who had not yet shown any sign of disease.14

The Supreme Court eventually heard the case and disagreed. The Court conceded that the entire set of cases presented some “common questions of law or fact.” Each case involved exposure to asbestos. Each plaintiff would benefit from a quicker settlement involving fewer costs of administration. But the individual cases also differed in many important respects—for example, in the kind of exposure, length of time exposed, and kind of disease that the exposure produced. The Supreme Court thought the district court should have created subclasses of plaintiffs. Each subclass would represent a subgroup with members who had more in common. Different lawyers representing different subclasses would help the judge better ensure fair representation of the different groups, particularly those made up of individuals whose disease had not yet appeared. Given the possibility of subclasses, the Court held, the common interests among the plaintiffs in the single big class did not predominate, and the single big class therefore did not “fairly and adequately protect the interests of the class.”15

All the members of the Court recognized that the district court was more familiar with the case than were they. And they all were willing to give weight to the district court’s analysis and conclusions. Nonetheless, the majority thought that the district court had gone beyond a fair application of the class action rules, whereas in my (dissenting) view the law gave the district court adequate authority to decide as it did. The district court had considered the matter at length; it had weighed (1) the common fact of asbestos exposure and the plaintiffs’ common interest in receiving compensation quickly without paying large legal fees (2) against the differences; and it had made more than three hundred factual findings that explained why the former predominated. The district court had concluded that the settlement was fair to all, in particular because the fund would contain enough money to pay those who were not yet ill and not yet represented.16

The difference between the majority and the dissent is one of degree, not of legal principle. Yet practical considerations support more, rather than less, deference, and they thereby underline the need to take full account of specialization. The district court found that, had the Amchem settlement taken effect, it would have paid “an estimated $1.3 billion and compensate[d] perhaps 100,000 class members in the first 10 years.” The alternatives to settlement included long delays, high administrative costs, potential bankruptcies, and smaller eventual payment to victims, or perhaps no payment. Indeed, empirical studies show that the difficulty of handling the hundreds of thousands of asbestos cases that crowd court dockets means that, without settlement, administrative costs exceed amounts paid victims by a ratio of nearly two to one. Delays were often so long that in one 3,000-member asbestos class action, 448 class members died during the course of litigation.17

Moreover, a basic mission of the court system as a whole is to bring about the fair and speedy resolution of disputes. The circumstances of asbestos litigation offer a vivid illustration of the Court’s need to grant trial courts considerable leeway in their effort to bring about a fair resolution of the underlying disputes. That leeway finds its justification in the principle of specialization. Adherence to that principle helps courts work more effectively, which in turn helps maintain public acceptance.


Chapter Twelve

Past Court Decisions:
Stability

WHEN THE SUPREME Court considers issues that it has previously decided, how much weight should it give to precedent? When should the Court overrule that precedent? The relevant legal doctrine, stare decisis, emphasizes the need to “maintain what has been decided.” Judges do not find it difficult to follow that doctrine when they believe an earlier decision is right. But suppose a judge believes an earlier decision is wrong. And suppose the judge belongs to a Supreme Court with the power to overrule an earlier decision. What then? Under such circumstances, the judge must make a pragmatic decision, weighing the harms and benefits of stability against change. Furthermore, the judge must emphasize stability. Stability makes the judicial system and the law itself workable. Without stability the Court’s decisions seem ad hoc and unpredictable—not part of a system at all. This is contrary to the Constitution’s objectives and tends to undermine public acceptance of the Court’s decisions.

BROWN—WHEN STABILITY MUST GIVE WAY

SOMETIMES A COURT must overrule an earlier decision. The passage of time may make clear that the legal rule set forth in the case was wrongly decided to begin with. It may also show that the earlier case is harmful or that it has become outdated as, in light of changing circumstances, the law in related areas has passed it by. Consider Brown v. Board of Education. An earlier case, Plessy v. Ferguson, decided by a Court fifty-eight years before, examined whether a state could require a railroad’s black customers to sit in a separate railroad car, segregated from its white customers. The Court answered that question yes, and in doing so, it established the legal doctrine of “separate but equal.” The case held that the Fourteenth Amendment’s equal protection clause permitted a state to segregate the races by law as long as it provided members of each race with equal facilities.1

In Brown the Court overruled Plessy and substituted for “separate but equal” the doctrine that segregated facilities are inherently unequal. The Court had to weigh the benefits of stability against those of change. On the one hand, the South had relied on the Plessy decision. Indeed, southern states had built not only schools but an entire society on racially segregated foundations. Their citizens had woven racial segregation into the fabric of their daily lives.2

On the other hand, the Court, the legal community, and much of American society had begun to see the Plessy decision as legally wrong and the segregated society it helped build as morally wrong. It is difficult if not impossible to reconcile racial segregation with the language and purpose of a Fourteenth Amendment that forbids “any State” to “deprive any person of … the equal protection of the laws.” Plessy’s rule was no longer in step with constitutional case law that had required the South to integrate its schools of law and of education. Nor was it in step with a society that, in its armed forces and elsewhere, had begun to embrace integration.3

Most important, it was clear by 1954 that Plessy’s rule had worked incalculable harm. That rule could not achieve its own stated goal. Instead, schools, parks, and public (and private) facilities were separate but hopelessly unequal. If Plessy had hoped that “separate but equal” would create a way station on the path to equality, that way station had become a terminal destination. It was impossible to see how a racially segregated nation could become a nation that equally respected all its citizens.

Thus, in Brown a unanimous Court overturned an earlier decision that the justices considered legally wrong, out of step with society and the law, and unusually harmful. Subsequently, the Court modified or overturned law set forth in a host of other cases, destroying rules that permitted racial segregation, and modifying the law of remedies, in order to make its Brown decision effective.4

Directly overruling an earlier decision, as the Court did in Brown, is exceptional. Ordinarily, stare decisis is the rule. Lower-court judges, lawyers, clients, and ordinary Americans all need stable law so that judges can decide their cases, lawyers can advise their clients, clients can make decisions, and ordinary Americans can buy homes, enter into contracts, and go about their daily lives without fear that changes in the law will turn their lives topsy-turvy.5

A printed, circulated Supreme Court decision helps the judge, lawyer, client, and ordinary American know what the law is. By overturning a case, the Court can create uncertainty and undermine the reliance that bench, bar, and public have invested in the earlier decision. Moreover, the more the Court overrules earlier cases, the more it will gain a reputation for being willing to do so. And that reputation itself creates uncertainty. Is the legal material circulated authoritative? Will it remain so? Will legal changes undermine business, family, or social decisions? Will a new case that resolves uncertainty long remain the law, or will a new Court overturn it, thereby denying the public the advantages of the newer, “better” second decision for which the Court had hoped? At the same time, a Court that overturns too many earlier decisions encourages the public to believe that personalities or politics, not law, determine the outcome of Court cases. And that belief undermines the public’s confidence in the Court.

GENERAL PRINCIPLES

IF THE COURT should normally apply the principle of stare decisis but can sometimes overturn an earlier case, how does it know when to do which? The Court has referred to several factors that help answer the question. First, the Court has said that the principle of stare decisis applies more rigorously when a statute, rather than a constitutional provision, is at issue. That is because Congress can easily change a statutory decision, but neither Congress nor anyone else can easily amend the Constitution. Normally, the only practical way to change a constitutional decision is for the Court to reconsider it.6

Second, the public’s reliance on a decision argues strongly (but, as Brown shows, not determinatively) against overruling an earlier case. The public may well rely, for example, on a decision that affects property or contracts. Individuals and firms may have invested time, effort, and money based on that decision. The more the Court undermines this kind of reliance, the riskier investment becomes. The more the Court engages in a practice that appears to ignore that reliance, the more the practice threatens economic prosperity.7

Third, the more recently the earlier case was decided, the less forcefully the stare decisis anti-overruling principle should be applied. When only a short time has elapsed, we may not yet know that a decision will have harmful effects; it is also unlikely that either the bar or the public will yet have relied significantly upon the earlier case.8

Fourth, the Court can, and often should, overrule an earlier decision that has created a set of unworkable legal rules. Such a decision may have proved confusing or created legal conflict or otherwise caused serious harm. Confusion may mean no one reasonably relied on the case. In any event, overruling is more likely, on balance, to prove beneficial.9

Fifth, if case B has overruled case A, it is more reasonable for the Court to overrule B, thereby restoring A. That is because case B has already upset expectations and a restoration may not, on balance, cause further difficulty.10

Sixth, the Court should exercise particular caution before overturning a case that has become well embedded in national culture. In the 1960s, for example, the Court decided Miranda v. Arizona, which held that the police must warn a suspect of his constitutional rights to remain silent and to have a lawyer. Over the next few decades most Americans, through television or otherwise, became aware of this basic legal rule—that the police must warn suspects before questioning them. Then, in 2000, when the Court considered whether to overrule Miranda, it took account of the fact that the general public understood Miranda and had come to expect the police to follow its holding. And for that reason even members of the Court who thought Miranda wrongly decided have refused to overrule it.11 On the other hand, the law has long strictly regulated (and often forbade) expenditures made by corporations and trade unions to help elect candidates for public office. Yet, in January 2010 the Court (by a vote of 5 to 4) held that a congressional statute of this kind violated the First Amendment’s free speech guarantees. In doing so, the Court overturned two recent cases, and in the view of the dissenters (of which I was one), the Court disregarded a traditional legal view that stretched back as far as 1907.12

RESISTING THE TEMPTATION TO OVERRULE

THE ABOVE SIX principles emphasize harm, confusion, change, and lack of reasonable reliance as justifications for overruling an earlier case. But (as the examples just given, of Miranda-warnings and campaign expenditures suggest) they often do not dictate any particular result, they can conflict, they are highly general, and their application calls for the use of pragmatic judgment. That is, these principles can do no more than guide judges who might well disagree about how they apply in any particular case. Nonetheless, several special features of the Supreme Court offer a temptation to overrule earlier cases. In order to resist that temptation, when we apply our principles, we should ordinarily place a thumb on the scale in the direction of stability.

First, an earlier decision that the Court’s members now think wrong is not likely to change without their intervention. That fact is obvious when the earlier decision interprets the Constitution, for it is difficult to amend the Constitution. Doing so normally requires a favorable vote of two-thirds of each house of Congress and ratification by three-fourths of the states. And the nation has amended the Constitution only twenty-seven times. The difficulty of obtaining change is less obvious when the Court interprets a statute, but it is nonetheless true. In theory, Congress can write a new statute. In practice, Congress will do so only if it can find the legislative time and the necessary political will. It will probably find that political will only when change is politically popular or when well-organized groups make that change a major issue. Thus judges sometimes think that they themselves should overturn a case that they believe is wrong or when change will probably never take place.13

Second, the Court does not have many opportunities to overturn earlier cases. The Court fully hears only about eighty cases per year, very few of which require or permit the Court to reconsider a previously decided case the Court believes is wrong. Those that do involve such a case may fail to meet other criteria, such as a division of opinion among the lower courts, that determine whether the Court should hear a case. Thus justices who have before them a case that provides an opportunity to overturn an earlier decision that a number of them think is wrong know that the opportunity will not likely arise again. It is “now or never.”

Third, because life tenure for the justices means a Court membership that changes only slowly over time, it also means that different members appointed after long intervals by different presidents may well have different philosophical views. A president cannot control the votes of the Court during his limited time in office or even of the judges that he has appointed. President Theodore Roosevelt appointed the great justice Oliver Wendell Holmes, who almost immediately took an antitrust-law position totally contrary to Roosevelt’s views on the subject. And Roosevelt reportedly responded, “I could carve out of a banana a judge with more backbone.”14

Presidents and their judicial appointees are more likely, however, to share a basic philosophical approach to the country and to the law, and how they relate to each other. Thus without any Court judge compromising his or her total independence, different judges will have different philosophical approaches about how best to apply highly general constitutional terms such as “liberty,” “equal protection,” and “due process of law.” And judges on one Court may have different basic views on such subjects from their predecessors. It is consequently not surprising if a later Court considering an earlier case believes that the earlier Court decision was absolutely wrong.

Members of the Court might reasonably think (1) “that earlier case is completely wrong, even untrue to the Constitution,” (2) “if we do not change it, no one will,” and (3) “it’s now or never.” I would add one further consideration, namely, that a case does not always unambiguously stand for a clear proposition of law. Consider a mother who tells a child not to bring up medical matters when Grandma comes because it will make Grandma think of her own recent illness. The mother has taught the child a rule of behavior, but she cannot describe its precise boundaries. Consider a case that holds that when a policeman properly arrests a driver, he can search the car without getting a warrant. What shapes the boundaries? Police safety, the need for a clear, simple rule, both? How does the case apply to a search after the arrested driver is handcuffed and put in the back of a squad car? My point is that stare decisis is not mechanical and fidelity to an earlier Court decision is often a matter of degree or interpretation.15

As a result, a judge will find it psychologically difficult to remain faithful to a decision with which he or she disagrees. A judge will almost inevitably resist adherence, for example, to an earlier interpretation that gives the Constitution a meaning that the judge is convinced the Constitution does not have. At the same time, overruling inevitably reflects a pragmatic decision-making process in which different judges give different weights to the individual factors that the Court has found relevant. Thus in one recent term, the members of the Court debated (dividing 5 to 4) whether they should overrule or depart from prior decisions in numerous areas of law, such as abortion, campaign finance, and antitrust. In all of these decisions I was in the minority in part because I thought the Court had overruled prior decisions and was wrong to do so.16

The strength of the forces pushing the judge toward overruling earlier cases makes it particularly important for a pragmatic judge, before deciding to overrule an earlier case, to take careful account of the opposite considerations, those that favor stability and stare decisis. Those considerations do not always convincingly militate against overruling an earlier case. To the contrary, the Court was surely right to overrule Plessy v. Ferguson. And by unanimously overruling that decision, it helped overcome the claim of Brown’s opponents that the Brown decision was not legally sound.

Still, the psychological factors I have mentioned indicate that the Court in each instance should check any impulse to overrule against the need to overrule. The Court should remain aware of the nature of its own temptations to “straighten out” the law as well as the practical advantages of unanimity and uniformity. Although these practical considerations do not dictate outcomes, they require a judge to think long and hard before overruling. Doing so helps to maintain the Court’s institutional strength and a system of Court decision making that works well in practice. Both, in turn, help to maintain public acceptance of the Court’s decisions.


PART III
PROTECTING INDIVIDUALS

THE CONSTITUTION IMPOSES LIMITS ON GOVERNMENT IN an effort to protect the rights and liberties of individuals. Part III continues the discussion of pragmatic approaches while considering, through examples, how the Court applies the permanent principles underlying that protection to changing circumstances. It focuses on the Second Amendment, with its protection of the right “to keep and bear Arms,” to illustrate how the Court locates the appropriate permanent value as well as how it applies that value in the presence of critically important competing interests. And it describes the Japanese internment and Guantánamo Bay cases to illustrate the practical problems involved when the Court seeks to protect basic individual liberties during wartime or when special national security needs increase the difficulty of the Court’s holding a president accountable.


Chapter Thirteen

Individual Liberty:
Permanent Values and Proportionality

THE CONSTITUTION EXPRESSLY protects the liberty of individuals through the Bill of Rights. The First Amendment, for example, says that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” Nor can Congress enact any law “abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” The Fourth Amendment protects individuals against “unreasonable searches and seizures.” The Fifth and Sixth amendments guarantee certain rights, including fair trial rights, to those accused of crimes. The Fourteenth Amendment makes these, and other, constitutional protections applicable where state governments, not just the federal government, are involved.

Virtually every Court case that involves the protection of individual liberty also involves the Court’s relation with some other government institution. For this reason, individual liberty cases may call for the application of the approaches already described. When the Court considers a constitutional “free speech” challenge to a statute regulating campaign finance, for example, the Court may have to look to the statutory approaches discussed earlier, such as purpose-based interpretation or constitutional avoidance, before it decides a free speech issue.

Individual rights warrant special attention when we consider how to make the Constitution work in practice. This is partly because of the importance of individual rights. Whether the Court can protect them adequately tests Hamilton’s thesis that the Court is the best repository of the power to interpret the Constitution. In addition, we should address individual rights separately because their enforcement can demand special interpretive tools, among them the use of values and of proportionality in determining where and how a rights-safeguarding provision applies.

These two approaches might not be necessary if the constitutional provisions setting forth individual rights were absolute. Justice Black believed that the First Amendment’s protection of free speech was absolute. If asked about the First Amendment, he would pull out his pocket Constitution, point to the words “no law,” and say “no law” means no law. Yet even Justice Black had a difficult time deciding how the amendment applied to speech-related activity, such as union picketing. This is because the First Amendment’s next few words, “abridging the freedom of speech,” are less definite. What precisely constitutes “freedom of speech”? And just when does a law abridge that freedom?1

Moreover, a rigid, absolutist approach would deprive others of equally important rights. As Justice Holmes pointed out long ago, the Court would not permit a prankster to shout “fire” in a crowded theater, risking the lives of others in the audience. Nor can individuals incite riots where the direct, known, and intended consequences include the deaths of innocents. A totally rigid approach is not always workable, and in the many instances where it is not, proportionality helps reconcile competing rights and interests in a workable way.2

Indeed, an absolute test only occasionally resolves a case that comes before the Court. As I said, the Constitution’s language—“freedom of speech” in the First Amendment, “unreasonable searches” in the Fourth, “liberty” in the Fourteenth—does not itself describe its scope. And the Court has often had to struggle with difficult questions as to the language’s application. How does the First Amendment apply to the Internet? How does the Fourth Amendment apply to the police department’s use of barriers created to stop all cars and search for drugs? What are the bounds of the protection that the Constitution’s word “liberty” gives to those who wish to school their children at home?

Furthermore, important rights and interests can conflict. How should we reconcile the press’s interest in uncovering secret jury deliberations with the defendant’s interest in a fair trial? How should we reconcile “freedom of speech” with the “fair election” interest furthered by imposing limits on the amounts that individuals can contribute to a political campaign? To what extent can the government prevent a newspaper from publishing a story in order to protect national security, sometimes a matter of life and death?

Finally, a host of practical problems can arise, which stand in the way of any single simple solution to a difficult constitutional problem. Consider electoral gerrymandering. The Fourteenth Amendment guarantees equal treatment of each person’s vote. But gerrymandering sometimes makes it futile for some voters to exercise their rights, say certain Republicans in a state that heavily gerrymanders districts to favor Democrats or vice versa. The Court has recognized the problem, but it has thought it so difficult to create a remedy that it has abandoned its efforts to help.

In a 2004 case, Veith v. Jubelirer,3 for example, the Court (overturning an earlier case)4 held by a vote of 5 to 4 that courts should not hear a gerrymandering claim. That claim accused the Pennsylvania legislature of creating new congressional districts with “meandering and irregular” boundaries, and, in doing so, ignoring “all traditional redistricting criteria … solely for the sake of partisan advantage.” In dissent I argued that sometimes gerrymandering, without advancing any plausible democratic goal, can threaten serious democratic harm. It will sometimes stop voters from “throw[ing] the rascals out.” It will sometimes entrench a minority party in power. I also argued that courts can identify at least extreme instances; and they can create workable remedies in those instances. States wishing to avoid court involvement could create fair redistricting commissions—a procedural remedy sufficient to the problem.

Today, were I to have three wishes to turn dissents into majority opinions, I would place this case on the list. My reason is that the practice of gerrymandering has not abated; and gerrymandering, by isolating legislators from credible electoral challenge by the opposition, has often forced legislators to take more extreme views, thereby making it more difficult to govern the nation as a whole. For present purposes the case illustrates some of the complexities and difficulties that defy easy answers. It also helps show why simple reference to language or history or tradition or precedent, or a simple absolute test, is often insufficient.

The upshot is that a Constitution that protects individual rights in practice needs tools that translate its written provisions into workable reality. Those tools must help the Court provide adequate protection for individual rights. And they should also help the public accept as legitimate the Court’s unpopular decisions. Two basic tools are values and proportionality.

VALUES

VALUES ARE THE constitutional analogue of statutory purposes. When faced with a difficult question of constitutional law, judges initially examine the constitutional provision as they would other texts using the tools of language, history, tradition, precedent, purposes, and consequences. The last two tools, purposes and consequences, may be particularly important when the Constitution is at issue. But when referring to the Constitution’s protection of individual rights, I would substitute the term “values,” for it better describes the deep, enduring, and value-laden nature of the Constitution’s protections. Courts must consider how these values, which themselves change little over time, apply to circumstances that today may differ dramatically from those of two hundred years ago.

Consider examples of constitutional questions that arise today. Does the Fourth Amendment protect the homeowner from the government’s use outside the home of a device that registers invisible heat emissions and thereby detects growing marijuana inside the home? We know that protection of privacy—particularly that of the homeowner—is a basic value underlying the Fourth Amendment. Hence we have confidence that the Fourth Amendment will protect the homeowner against use of this machine insofar as it invades the homeowner’s privacy. That is so even if no one in the eighteenth century dreamed of this kind of invasion.5

Similarly, the expressive values underlying the First Amendment’s speech protection tell us that the amendment strongly protects political speech over the Internet while offering little if any protection to Internet fraud schemes. Similarly, the values underlying the Eighth Amendment’s prohibition of “cruel and unusual punishments” suggest that today the amendment would prohibit flogging even if many eighteenth-century Americans thought flogging was neither cruel nor unusual.

Judges, of course, can disagree about just which values underlie a particular constitutional provision or how they apply. The Fourteenth Amendment’s equal protection clause forbids any state to “deny to any person … the equal protection of the laws.” Most judges believe that the clause insists that the government treat all persons with equal respect. But some believe that the clause thereby denies the government the power to take account of race, even for the purpose of increasing racial diversity, say in a law school class. Others deny that the clause requires that admissions be color-blind. Rather, it gives the government a degree of leeway when it adopts race-conscious policies that seek to include within mainstream American society members of “groups long denied full citizenship stature.”6

The disagreement is not easy to resolve. The Court took the latter view in a case involving law school admissions. It held that in light of the purpose of the clause, the Court should treat differently (1) race-conscious rules that include and (2) those that exclude. But the point here is that the debate was only partly about the values that underlie the clause; it was also about how those values should apply in our modern society.

PROPORTIONALITY

THE SECOND TOOL or approach, proportionality, is useful when a statute restricts one constitutionally protected interest in order to further some other comparably important interest. It is specially designed for a context where important constitutional rights and interests conflict. Suppose, for example, the state forbids electioneering within a hundred feet of a polling place on Election Day. The prohibition restricts speech, and it also delineates an area where the election’s mechanics, and the voting itself, can proceed calmly without campaigning. Judges who use proportionality ask whether the restriction on speech is proportionate to, or properly balances, the need. They pose a similar question when considering whether campaign finance laws violate the First Amendment, whether a workplace-related speech restriction that the government imposes on its own employees is constitutional, and whether and how the Constitution permits the government to regulate commercial speech such as advertising.

Proportionality involves balancing, which the Court has sometimes tried to minimize. For example, the Court has said it will apply tests that are highly protective of political speech and try to avoid balancing in that area. But in other areas, the Court more directly weighs harms, justifications, and potentially less restrictive alternatives. How serious is the harm to free speech that a certain statute may cause? How important are the statute’s countervailing objectives? To what extent will the statute achieve those objectives? Are there other, less restrictive ways of accomplishing as much? The Court sometimes uses different words to describe what it is doing when it asks these or similar questions. But ultimately the Court must determine whether the statute threatens a constitutionally protected interest with harm that is disproportionately severe when considered in light of the statute’s justification.7

HELLER

A RECENT DECISION illustrates how the two tools—values and proportionality—work in practice. The Second Amendment says, “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” Meanwhile, the District of Columbia forbids possession of handguns, loaded rifles, and loaded shotguns within the District. In 2008 the Court had to decide whether the District’s law violated the Second Amendment and held 5 to 4 that it did. The Court majority and the dissent disagreed both about the values that underlie the Second Amendment and about how they apply in today’s world.8

Second Amendment Values

What values underlie the Second Amendment? What is the amendment’s basic purpose? The majority found those values and purposes in the words “right … to keep and bear Arms.” To determine what our eighteenth-century founders might have thought about the nature of the right and its specific content, the majority examined early legal sources, including writings of the eighteenth-century legal scholar William Blackstone and books and pamphlets reporting fear among seventeenth-century English Protestants that an English Catholic king would disarm them. This historical examination led the majority to conclude that in the eighteenth century an individual’s right to possess guns was important both for purposes of defending that individual and for purposes of a community’s collective self-defense. It then determined that the framers intended the Second Amendment to protect an individual’s right to keep and bear arms not only to effectuate the more general right to maintain a “well regulated Militia” but also independently as an end. For the majority, history, not militia-related purposes, would define the right’s scope.9

The dissenters (of which I was one) focused on the words a “well regulated Militia, being necessary to the security of a free State.” In their view, that language identifies the amendment’s major underlying value. Its purpose is to ensure the maintenance of the “well regulated Militia” that it mentions. The dissenters’ own examination of eighteenth-century American history convinced them that the framers wrote the amendment because Article I of the Constitution granted Congress extensive power to regulate state militias and to “employ[]” militia members in federal service. Some people feared at the time that Congress would use these regulatory powers to weaken or destroy state militias. The Second Amendment sought to assure the public that Congress would not be able to do so. That is to say, the amendment’s language granting a “right … to keep and bear Arms” sought simply to assure the people that Congress could not use its Article I authority to do away with “well regulated” state military entities.10

The majority and the dissent disagreed not only about the relevant values but also about the way in which judges should use values and purposes to help resolve a constitutional question. The majority, for example, conceded that at least one of the reasons the founders included in the Constitution an amendment protecting a “right … to keep and bear Arms” was to help ensure well-regulated state militias. But even so, they looked primarily to history, not to that purpose, to define the scope of that right, that is, to determine to what, and just how, that right now applies.11

The dissenters, however, even had they believed that the amendment sought in part to protect an individual’s right of self-defense, would not have looked to history alone to determine the scope of that right. They would have asked: What are the basic values—values related to personal security—that the amendment seeks to protect? And how do today’s laws promote or interfere with those basic values? Thus the dissenters, after identifying the relevant values, would have gone on to consider relevant differences between an eighteenth-century, primarily rural America, where frontier life demanded guns, and the present, primarily urban America, where gun possession presents a greater risk of taking innocent lives. While seeking to maintain the basic values underlying a constitutional provision, they would place greater weight than did the majority on changing circumstances.12

Second Amendment Proportionality

Despite their differences, both majority and dissent agreed that they must ask a final question: In light of the values and purposes that underlie the amendment, was the District’s handgun prohibition constitutional? For the dissent, the question was not difficult. The amendment’s basic purpose concerned the maintenance of a well-regulated state militia. The District’s civilian handgun ban did not significantly interfere with that objective. Hence the ban was constitutional.13

Neither did the majority find the question difficult. In its view, the amendment’s central “value” concerned “the inherent right of self-defense.” Handgun possession is important, perhaps necessary, to secure that value. Handguns are easy to “store in a location that is readily accessible in an emergency.” They are easy to “use for those without the upper-body strength to lift and aim a long gun.” They are capable of being “pointed at a burglar with one hand while the other hand dials the police.” They are not “easily … redirected or wrestled away by an attacker.” They are “the quintessential self-defense weapon,” particularly in the home. Yet the D.C. law bans that “entire class of ‘arms.’ ” Few gun laws in the nation’s history have been so restrictive. Hence the law “fail[s] constitutional muster.”14

Although the result in this case turned primarily upon the identification and application of values, the case also illustrates how the Court might use proportionality—a tool that the majority did not use but that the dissenters considered.

Put in terms of constitutionality, the proportionality question is the following: Does the handgun restriction disproportionately interfere with the values that underlie the Second Amendment? This question encompasses several subsidiary questions: To what extent does the restriction interfere with the protected interest? To what extent does it further a compelling interest? Are there superior, less restrictive ways to accomplish the statute’s important competing objective? The answers to the subsidiary questions help answer the ultimate question: Does the statute disproportionately restrict the value or interest that the Constitution protects? The Court has frequently asked these kinds of balancing questions, sometimes using different language, where similar constitutional conflicts—say between free speech and privacy—are present.15

The District’s law, while restricting possession of handguns, does so in order to advance a compelling interest, namely, an interest in life itself. The Court has held that this interest can justify interference even with very important competing constitutional interests. Consider, for example, laws that forbid speech where speech would reveal important military secrets. Consider also laws that would forbid religious practices that threaten individuals with physical harm.16

It is less clear whether the District’s handgun law significantly furthers a lifesaving interest. On the one hand, in 1975, when the District enacted its ban, there were in the United States about 25,000 gun-related deaths annually and about 200,000 injuries. In the District, 155 of 285 murders, 60 percent of all robberies, and 26 percent of all assaults involved handguns. But twenty years after the District enacted its law, the nation’s gun-related death figure had risen to 36,000. More than 80 percent of all firearm homicides were committed with handguns. And the District’s violent-crime rate had increased, not diminished. Moreover, some social scientists had found that strict gun laws are generally associated with more, not less, violent crime. Others found a positive empirical relationship between gun ownership and legitimate self-defense. Still others found that there are so many illegal guns in the United States the D.C. law could not have any significant positive effect.17

On the other hand, without a handgun ban, D.C. crime rates and crime-related deaths might have been still worse. Handgun laws cannot promise to take guns from criminals, but they might help. And D.C.’s laws might lead other communities to adopt gun restrictions of some kind. One cannot be certain whether D.C.’s gun law worked. To answer the overall question—to what extent did the D.C. law achieve its objective?—requires facts and fact-related judgments. Legislatures are better equipped than courts to try to find the answer. Thus the Court should accept the legislature’s judgment about gun possession and saving lives—as long as that judgment is reasonable. (I thought it was.)18

What about the other side of the coin? To what extent does the District’s handgun ban burden the gun-related interest that the amendment seeks to protect? To answer this question, we must return to the values that underlie the amendment. Because the justices disagree about that matter, we can examine all plausible values in turn. If the value is that of preserving a “well regulated Militia” or protecting sportsmen or hunters, the handgun ban imposes little or no burden. Those who seek training in the use of guns, target practice, or hunting can join gun clubs in nearby Virginia or Maryland and, for the price of a subway ride, join their fellows for training, recreation, and sport. But if the value is that of using handguns for self-defense, we must recognize that the statute imposes a burden. The handgun ban interferes significantly with the homeowner’s possession and use of a handgun kept in the home for the purpose of self-defense.19

The Court then must try to balance the statute’s efficacy, in terms of community safety, with the obstacle it imposes to self-defense. We might try to avoid the need to balance by looking for a superior, less restrictive way to achieve the District’s lifesaving objective. But probably there is none. The very characteristics that make a handgun a particularly good choice for self-defense include the fact that it is small, light, and easy to hold and control and leaves one hand free for maneuvering. Those very same characteristics make handguns susceptible to misuse, by children for example, easy to steal and to hide, and a good choice for a criminal intent on committing, say, a robbery.20

So far, proportionality has helped frame the question. The handgun ban burdens (what the majority found was) an important Second Amendment objective. At the same time, it does so in order to further (and the legislature could reasonably find it tends to further) a competing and compelling interest, namely, saving innocent lives. There is no obvious, less burdensome, similarly effective way to further that objective. We therefore cannot escape the need to decide the balancing question, namely, whether the District’s handgun law, in its efforts to save innocent lives (a compelling interest), disproportionately burdens the interest the amendment seeks to protect, namely, “self-defense.”21

In my view the burden is proportionate, not disproportionate, and the statute is constitutional. The District’s law was properly tailored to the urban life-threatening problems that it sought to address. It involved only one class of weapons, leaving District residents free to possess shotguns and rifles along with separately kept ammunition. The amendment’s first clause, the “Militia” clause, indicates that even if self-defense is one protected interest, it was not the exclusive or primary interest that the framers had in mind. Perhaps most important, changes in the nature of society, the development of the urban police force, the nature of modern urban crime, the movement of population away from the frontier, with frontier life’s particular dangers and risks, all have made gun possession less important in terms of the amendment’s objectives—even if those objectives include the value of personal safety.22

Whether one agrees or disagrees with the proportionality analysis just presented, the underlying approach focuses the Court’s attention on the practical underlying constitutional considerations, namely, harm (to protected interests) compared with need. The Second Amendment example shows that proportionality is complex and difficult to apply in practice. But what is the alternative? Today’s Court should not base an answer to a question about an issue such as gun control on the facts and circumstances of eighteenth-century society. Nor should a judge base an answer to that question on the judge’s own intuitive balancing of harm versus need—without saying how that balancing works. Why should the Court simply announce that handguns are important and imply that the answer is consequently obvious? Why should the public find acceptable such complete reliance on either an eighteenth-century alternative or an unexplained judicial intuition?

Those who disfavor the use of a proportionality approach, or similar approaches, criticize them as “judge empowering.” But a judge who uses such an approach must examine and explain all the factors that go into a decision. The need for that examination and explanation serves as a constraint. It means that the decision must be transparent and subject to criticism. Because the approach just illustrated can require the judge to accept reasonable legislative determinations of empirical matters, it is “legislator empowering,” not “judge empowering.” In the democratic society that the Constitution creates, legislative empowerment is a virtue.

IN SUM, THE Second Amendment example shows how the use of values and proportionality can help produce constitutional interpretation that allows the Constitution to adapt its permanent values to fit society’s changing needs. The use of values and proportionality introduces its own complexities. But those complexities often arise out of the underlying problem itself—a problem that requires a court to determine how much protection a right warrants when it conflicts with another right or critically important interest. Other, simpler approaches come with costs attached, such as the difficulty of explaining to the public why it should accept a decision that embodies eighteenth-century factual assumptions or pure judicial intuition. To use values and proportionality is to promote transparent opinions, to rely heavily on rational explanation, and to protect the individual rights that underlie constitutional provisions.


Chapter Fourteen

The President, National Security, and Accountability:
Korematsu

THE COURT’S RELATIONSHIP with the president is complicated by the fact that it is often forged in times of war or national emergency. In such times the Constitution remains applicable. The nation has long abandoned Cicero’s view that “in time of war the law is silent.” Furthermore, the Court retains the power of judicial review. In principle, it can invalidate presidential actions that violate the Constitution. But in practice, to what extent can—or should—the Court hold the president accountable to the Constitution in the face of war or national emergency? How can the Court maintain a workable relationship with the president and enable him to discharge his constitutional duties without abdicating its responsibility to safeguard constitutional liberties and enforce constitutional limits? As elsewhere, the Court must find the right constitutional approach, thereby helping to ensure public acceptance of its decisions, if not always as correct, then always as legitimate.

The Constitution delegates to the president broad powers to conduct foreign affairs, wage a war, and safeguard national security. But sometimes a president can go too far. During the Civil War, President Abraham Lincoln suspended the writ of habeas corpus, thereby allowing the army to arrest and detain American citizens without judicial review. Subsequently, Chief Justice Taney issued a writ of habeas corpus ordering the army to release a Confederate sympathizer, John Merryman, a citizen of Maryland, whom Union soldiers had arrested. Taney thought that the suspension of the writ violated the Constitution because Article I gives Congress, not the president, the authority to suspend the writ of habeas corpus.1

President Lincoln then ordered his generals to ignore the writ. “Are all the laws, but one, to go unexecuted,” Lincoln asked, “and the government itself go to pieces, lest that one be violated?” Congress righted matters by enacting legislation that suspended the writ. Yet the fact remains that President Lincoln ignored a judicial effort to set aside a wartime action he thought necessary.2

In 1950 the Court reviewed another presidential action taken in time of war. During the Korean conflict, President Truman had seized steel mills belonging to private companies. He thought the seizure necessary to avert a strike that could seriously interfere with the war effort. The Court held that without congressional authorization President Truman lacked the legal authority to seize privately owned steel mills. Hence, the seizure was unconstitutional. Justice Jackson, concurring, emphasized the fact that Congress had not authorized the seizure. He wrote that actions taken by the president fall into three categories: (1) those taken pursuant to congressional legislation; (2) those taken without congressional legislation; and (3) those taken in conflict with congressional legislation. He added that as one travels from the first category to the third, the scope of the president’s authority to act, even in wartime, diminishes. Truman accepted the Court’s decision and returned the mills to their owners.3

When the Court faces a wartime president who has curtailed ordinary civil liberties, and when it faces a claim he has gone too far, it will also face a president whose constitutional authority is likely at maximum strength. The president will have acted pursuant to his war, foreign affairs, and national security powers. Congress will likely have enacted broad statutes delegating to the president the authority to act as he did. At the same time, the president will have determined that the factual circumstances warrant curtailment of an individual’s liberty. This last consideration is important both because the president is more expert than is the Court in wartime matters and because the precise protection that the Constitution offers individuals often varies with the circumstances. The Fourth Amendment’s insistence on search warrants, for example, does not apply where police see a robber with a hostage run into an apartment house.

Given the strength of the considerations that favor deference to the president—considerations of expertise, of constitutional role, of congressional delegation, of factual circumstance—can the Court say no to the president? If not, will the relationship between Court and president almost inevitably become a one-way street? Put simply, how can the Court protect civil liberties in time of war?

At least one Court case provides grounds for pessimism. During World War II the Court upheld as constitutional a decision by President Franklin D. Roosevelt to forcibly remove seventy thousand American citizens of Japanese ancestry from their homes on the West Coast and require them to live in “relocation camps” in eastern California and the Rocky Mountain states. Scholars have had great difficulty finding any reasonable justification for the president’s decision in this case, Korematsu v. United States. Most describe the Court’s decision as mistaken, and they include it among the Court’s worst. Yet the Court majority included even Justices Hugo Black and William O. Douglas, who ordinarily found in the Constitution strong protection for individual liberties. It is important to understand why and how the Court reached its conclusions. The case illuminates the difficulties for the Court of maintaining that protection where a president, with his powers at full strength, acts to the contrary. It also shows the importance of holding the president constitutionally accountable in those circumstances.4

THE RELOCATION

IN FEBRUARY 1942, President Roosevelt signed an executive order (number 9066) that delegated to military commanders the power to relocate persons of Japanese ancestry living in the United States. Why did he do this?5

Only a few weeks earlier, Japan had bombed Pearl Harbor, and West Coast civilians and many in the military feared a Japanese invasion of the West Coast. Although public opinion in California had initially followed the advice of the Los Angeles Times, “Let’s not get rattled,” that opinion soon turned against California’s Japanese residents. Some Californians panicked, refusing to buy vegetables from Japanese truck farmers and firing Japanese servants for fear of being poisoned.6

Soon radio commentators, editorial writers, influential agricultural groups, and political figures began to argue, in the words of one congressman, that “all Japanese, whether citizens or not, be placed in inland concentration camps.” The Los Angeles Times reversed field. California’s governor asked for removal of all Japanese from California, and the entire congressional delegation supported removal as well. Although he subsequently apologized, even Earl Warren, then California’s attorney general, supported removal. Later, as chief justice, Warren strongly supported civil liberties—writing the Court’s opinion in Brown v. Board of Education—but in early 1942 he told a group of state sheriffs that the fact that “we have had no fifth column activities” or “sabotage” shows “a studied effort” by Japanese living in California “not to have any until the zero hour arrives.” He argued essentially that the absence of “sabotage” itself showed that many resident Japanese were disloyal.7

Significantly, the army general in charge of the Sixth Military District, which included the West Coast, strongly supported removal. Stationed in the Presidio of San Francisco, General John L. DeWitt told the War Department that he feared invasion; that Japanese had frequently signaled valuable targeting information to Japanese submarines offshore; and that Japanese residents had helped commit acts of sabotage and espionage. Because DeWitt believed that many Japanese residents were disloyal and that no one could distinguish between those who were loyal and those who were not, he concluded that the only safe thing to do was to remove them all. Further support came from the report of a commission headed by the Supreme Court justice Owen Roberts, which quickly investigated the Pearl Harbor attack. The commission stated that “persons having no open relation with the Japanese foreign service” had provided help to an espionage ring. To the public those words spelled “fifth column”—or, in today’s vernacular, terrorist cells in our midst.8

Removal did have its opponents—including the FBI and its leader, J. Edgar Hoover. Hoover said the FBI could distinguish the loyal from the disloyal. They had rounded up about two thousand Japanese aliens immediately after Pearl Harbor and saw no need to remove all citizens of Japanese ancestry.9

Some army generals, such as Mark Clark, thought the logistical problems associated with relocating and housing 112,000 Japanese civilians would prove overwhelming. And Justice Department officials, concerned with the threat to civil liberties, found the removal of 70,000 American citizens horrifying. How, they asked, can we relocate American citizens of Japanese origin but not those of German or Italian origin? Furthermore, if the government permitted citizens of Japanese origin to remain at home in Hawaii, why remove citizens of Japanese origin from California?10

At first the attorney general, Francis Biddle, and the secretary of war, Henry L. Stimson, leaned against removal. But the War Department’s assistant secretary, John McCloy, argued strongly for removal. Ultimately, the War Department and the Justice Department cleared DeWitt’s removal recommendation and sent it on to the president, who approved it.11

THE PRESIDENT’S EXECUTIVE order gave military commanders the authority to designate “military areas” and to impose restrictions on those present in the areas. Congress subsequently ratified the order with a statute that imposed criminal penalties on anyone who knowingly “shall enter, remain in, leave, or commit any act in any … military zone … contrary to” applicable “restrictions.” On March 2, 1942, General DeWitt designated the western portions of California, Oregon, and Washington as a special “military area.” And within the next few weeks DeWitt issued several orders that applied to all persons of Japanese ancestry.12

The first order imposed a curfew. A second required all persons of Japanese ancestry to remain within the West Coast “military area,” and then a third simultaneously told them to leave every part of that area but certain specified “assembly centers,” including Tanforan and Santa Anita racetracks near San Francisco and Los Angeles, respectively. The orders thereby required all persons of Japanese ancestry to gather together at those racetracks and similar designated areas. The government transported them to internment camps in the eastern parts of California and in the intermountain states. By early June 1942, 100,000 and by October 112,000 “persons of Japanese ancestry,” including 70,000 American citizens, were living in those camps, behind barbed wire and under guard.13

Camp facilities have been described as “spartan in the extreme.” Those interned lived in barracks built of tar paper and pine. The internal walls were made of thin plywood. Inside, sheets and blankets divided the bunks. The residents used common bathing and toilet facilities. In some camps daily winds would blow dust and sand everywhere. The Japanese internees lived in the camps for two to three years. Within a few months of their arrival, however, any realistic threat of a California invasion had disappeared. The American armed forces began to win victories in Europe and the Pacific. Indeed, thousands of Japanese-Americans joined the U.S. Army. The Nisei 442nd Regimental Combat Team emerged as the “most decorated unit” in Europe, having received more than eighteen thousand decorations for valor.14

The government authority that ran the camps, the War Relocation Authority (WRA), itself began to recognize that it lacked any justification for continuing to confine the residents. By October 1942 the WRA had developed a screening program to identify internees whose loyalty was in doubt and whom it sent to a camp at Tule Lake, California. The WRA offered to release the rest, provided they agreed not to return to California, where anti-Japanese sentiment was strong. By 1943 the WRA had begun to abandon this requirement, and by late 1944 the government had announced it would close all the camps the following year, eventually permitting the residents to return to California.15

Before that happened, a few of the affected Japanese-Americans tried to contest the legality of the relocation orders, and four cases eventually reached the Supreme Court. Two of the cases, those of Gordon Hirabayashi and Fred Korematsu, were critically important. The Court held against both Hirabayashi and Korematsu. Nearly forty years later, in 1988, Congress enacted a resolution of apology for what one of the camp residents, Fred Korematsu, properly described as “a great wrong.” But what about 1944? Why did the Court not reach the same conclusion then?16

HIRABAYASHI

GORDON HIRABAYASHI WAS an American citizen born of Japanese parents in Auburn, Washington. A pacifist, he deliberately violated the curfew and the exclusion orders in May 1942. Immediately thereafter, he went to the FBI, bringing with him a briefcase containing papers that documented his violations, and explained that he wanted to test the orders’ lawfulness.17

The government charged Hirabayashi with two criminal misdemeanors, the first for refusing to report to an assembly center, the second for not keeping the curfew. He was convicted of both. The federal judge, after holding the curfew orders constitutional, sentenced him to consecutive sentences of thirty days of imprisonment for each violation—a total of sixty days. When Hirabayashi discovered that he would serve his thirty-day sentences in the local jail, he asked to serve instead in an outdoor work camp. The judge, making a decision that had surprisingly important later consequences, accommodated him, changing Hirabayashi’s sentence to ninety days for each violation to run concurrently, that is, ninety days in total.18

Hirabayashi appealed his convictions to the Ninth Circuit Court of Appeals. That court held the case on its docket for several months without reaching a decision. On February 19, 1943, the appeals court heard oral argument. Then, at the Justice Department’s request, it asked the Supreme Court to consider the constitutional questions. The Court announced on April 5 that it would decide the case.19

Both sides saw the case as a test of the government’s internment authority. The American Civil Liberties Union (ACLU) guided the preparation of Hirabayashi’s brief, which focused on detention. How could the Constitution permit detention of American citizens without any procedural safeguards? How could it permit detention of a group whose members were mostly indisputably loyal? How could it select that group on the basis of race? Why, at the very least, did the government not begin a loyalty screening program immediately after internment began?20

The government did not find these questions easy to answer. How could the War Department argue against loyalty screening? It recognized that many citizens of Japanese ancestry were undoubtedly loyal. In early 1943 it had created that highly decorated Nisei fighting unit, the 442nd Regimental Combat Team. And as I’ve mentioned, the War Relocation Authority began a screening program that would allow loyal citizens to return to the West Coast, but with a catch. A screening question asked if the internee was willing to “serve in the armed forces of the United States on combat duty.” The WRA counted a negative answer, even from women and children, as suggesting uncertain loyalty. It then decided there were too many negatives to warrant allowing any internees to return to California. Regardless, why not screen and return?21

The War Department began to lose confidence in General DeWitt. The general filed a long report in which he justified the original relocation on grounds of military necessity (invasion, sabotage, espionage). He justified the lack of screening not on grounds that “there was insufficient time” but for reasons resting on racial stereotype: “the realities” are, he said, “that an exact separation of the ‘sheep from the goats’ was unfeasible.” DeWitt also opposed introduction of a new screening program because doing so now would lead judges to ask why it could not have been done earlier. After reading the report, John McCloy concluded that it sounded racist and would hurt the government’s cause, and therefore refused at first to make the report public.22

At the same time, the Justice Department began to lose confidence in the War Department. Edward Ennis, a Justice Department lawyer, read an October 1942 Harper’s Magazine article whose author appeared to be a high-ranking Naval Intelligence officer. The author revealed that within six weeks of Pearl Harbor the Office of Naval Intelligence (in charge of the armed forces’ Japan-related intelligence) had estimated the number of potential “saboteurs or agents” within the United States at approximately thirty-five hundred. He wrote that “the entire ‘Japanese Problem’ has been magnified out of its true proportion, largely because of the physical characteristics of the people,” and he recommended that the problem “be handled on the basis of the individual, regardless of citizenship, and not on a racial basis.” He concluded that it would be necessary to evacuate, at the very most, ten thousand individuals whom the Office of Naval Intelligence could identify by name. After reading this, Ennis asked the solicitor general how the department could tell the Court that individual screening prior to relocation would have been impractical, when it seemed that General DeWitt was told the contrary. Moreover, the British had provided individual hearings within a few months to more than a hundred thousand German and Italian “enemy aliens.”23

When it argued in the Supreme Court, however, the government followed DeWitt’s line of thinking. The solicitor general told the Court that in January 1942 the army thought invasion possible. Fears of espionage and sabotage by Japanese-Americans were “realistic and not a figment of the imagination.” Furthermore, the “task of promptly segregating the potentially disloyal from the loyal,” though “comparatively simple,” would have taken “many months, perhaps years,” because Japanese-Americans “had never become assimilated” and some “may lack to some extent a feeling of loyalty toward the United States” as a result of discriminatory treatment. The solicitor general spoke of the fear that among the Japanese-Americans there were “a number of persons who might assist the enemy.” He said this fear was “not based on race but on these other factors,” that is, aiding the enemy. Lawyers representing California, Washington, and Oregon had obtained copies of DeWitt’s report and used it to provide support for similar race-based arguments.24

On June 21, 1943, the Court released its opinion. It did not decide the most important question presented—that of relocation. Instead, it stated that it needed only to decide the curfew question. If the curfew order was valid, then what was in effect a single ninety-day sentence was valid, and all the other issues in respect to Hirabayashi’s punishment were purely hypothetical. And, in the Court’s view, the curfew order was legally valid.25

The Court thought the congressional legislation and the executive order clearly delegated to a military commander the power to issue a curfew order. The basic question was whether the Constitution permitted that commander to do so, given that the order restricted the freedom of American citizens to leave their homes and that it was race based. The Court answered this question by holding the curfew constitutional, on the basis of the wartime emergency, the constitutional grants of the war powers to the president and to Congress, and the consequent need for judges to defer to military decision making.26

The Court, it said, cannot “sit in review of the wisdom” of the warmaking activities of the executive and legislative branches; nor can it “substitute its judgment for theirs.” Rather, a court should simply ask whether “in the light of all the relevant circumstances” as seen at the time there was a “reasonable basis for … imposing the curfew.” The Court then explained why it believed there was a reasonable basis here.27

As to wartime need: the military authorities feared invasion, arguing that the risk of sabotage and espionage in the relevant geographic area seemed obvious. In any event, the military authorities made “findings of danger from espionage and sabotage, and of the necessity of the curfew order to protect against them.”28

As to race: the “danger of espionage and sabotage, in time of war and of threatened invasion,” warrants an exception to the general rule that “discrimination based on race alone” amounts to a “denial of equal protection.” The “solidarity” of those of Japanese origin, their comparative lack of assimilation, and their resentment provoked by restrictions all taken together may have “encouraged the continued attachment of members of this group to Japan”—or at least the relevant military authorities may have so found. And “we cannot reject as unfounded the judgment of the military authorities and of Congress that there were disloyal members of that population, whose number and strength could not be precisely and quickly ascertained.”29

The conclusion: because the “circumstances within the knowledge of those charged with the responsibility for maintaining the national defense afforded a rational basis for the decision,” the “curfew order as applied, and at the time it was applied, was within the boundaries of the war power.”30

Although the decision was unanimous, three justices wrote separate opinions as well. Justice Douglas underlined the Court’s inability to second-guess the military. Given that “the orders … have some relation to ‘protection against espionage.…,’ our task is at an end” (although some reclassification system might eventually be necessary). Justice Frank Murphy deplored the racial distinctions but thought they were necessary here because of the “great emergency,” the “critical military situation,” and the “urgent necessity of taking prompt and effective action to secure defense installations and military operations against the risk of sabotage and espionage.” Justice Wiley Blount Rutledge wrote that General DeWitt had “wide discretion” to take action “necessary to the region’s … safety,” but there may still have been judicially enforceable “bounds beyond which he cannot go.”31

The government thus won the comparatively easy curfew case. But what of the harder, more central cases challenging the relocation program itself? Fred Korematsu had been convicted for refusing to report to Tanforan for relocation. His case, too, was before the Court. Although the lower courts thought a technicality (related to the sentence imposed) might block Supreme Court review, the Court held that it did not. Still, it did not decide the relocation issue. Instead, it sent Korematsu’s case (along with another “curfew” case, that of Min Yasui) back to the lower courts for further consideration.

KOREMATSU

FRED KOREMATSU, AN American citizen, was born of Japanese parents in Oakland, California. He studied briefly at Los Angeles City College and then became a welder. He tried to join the navy, which rejected him for medical reasons.32

Korematsu refused to report for relocation, and on May 30 local police arrested him. Although some of the internees he knew advised him against contesting relocation, he decided to mount a legal fight. He explained why:


Assembly Camps were for: Dangerous Enemy Aliens and Citizens; These camps have been definitely an imprisonment under armed guard with orders shoot to kill. In order to be imprisoned, these people should have been given a fair trial in order that they may defend their loyalty at court in a democratic way, but they were placed in imprisonment without any fair trial! Many Disloyal Germans and Italians were caught, but they were not all corralled under armed guard like the Japanese—is this a racial issue? If not, the Loyal Citizens want fair trial to prove their loyalty! Also their [sic] are many loyal aliens who can prove their loyalty to America, and they must be given fair trial and treatment! Fred Korematsu’s Test Case may help.33



In mid-1942, Korematsu was convicted of violating the statute enforcing the exclusion (that is, the “report for internment”) orders. As I mentioned, the Court did not resolve the relocation issue the first time it heard his case but instead returned the case to the court of appeals for further consideration. The Supreme Court might have heard the case in the spring of 1944, but further delay, in part because of disagreements among the lawyers, meant that it did not hear the case until October 1944.34

In the meantime, the factual foundation underlying the government’s arguments began to crumble. General DeWitt had written a new, more complete final report in which he repeated his claims of espionage, sabotage, and dual loyalty. He claimed, for example, that before the relocation he had received “hundreds of reports nightly of signal lights visible from the coast, and of intercepts of unidentified radio transmissions” from the mainland to offshore submarines. The report became public. Newspapers across the country wrote about it. One press article said that in 1942 the “Japs attacked all ships leaving coast” (Washington Post). Others said that “signals from the shore aided the Japanese in attacks on the West Coast” (San Francisco Examiner) and that there were “plenty of reasons for removing Japs” (Los Angeles Times). The press criticized the “reluctance of the Justice Department” to accept and enforce all DeWitt’s recommendations.35

But DeWitt had gone too far. The publicity led two Justice Department lawyers working on the Korematsu case to ask the Federal Communications Commission (FCC) and the FBI to look into the report’s claims. The FCC returned with documents showing that, at DeWitt’s request, soon after Pearl Harbor the FCC had set up a communications detection system with roving patrol boats. But they had found no clandestine transmissions; any reports of those transmissions had come from untrained army privates who did not know how to use the electronic detection equipment. And they had told DeWitt this at the time. The FCC had investigated 760 reports of suspicious signals in the first half of 1942, and none came from Japanese-American sources. (Of the 760 instances, 641 involved no signal, the remaining 119 emanated from ordinary sources, such as army and navy transmitters and licensed commercial broadcasting stations.) The upshot, said the FCC, was that at the time of relocation “there wasn’t a single illicit station and DeWitt knew it.”36

The FBI report said the bureau had no information linking attacks on ships or the shoreline immediately after Pearl Harbor to espionage activity onshore or to illicit radio or light signaling. The report traced DeWitt’s sabotage charges to three instances in which offshore Japanese vessels had shelled or bombed West Coast targets, two of which took place after the relocation and the third (ineffective shelling near Santa Barbara) was based on information collected long before Pearl Harbor. The FBI reiterated that J. Edgar Hoover had opposed the relocation as unnecessary at the time.37

Faced with the FCC and FBI reports, the Office of Naval Intelligence recommendation against evacuation, and Hoover’s initial opposition, the Justice Department could not easily claim military necessity to justify the relocation. The two Justice Department lawyers wrote a draft brief referring to Hirabayashi’s upholding the curfew while specifically claiming only that in 1942 army officials had “ample ground” to fear that Japan would attack the West Coast. The lawyers added a draft footnote that asked the Court not to take “judicial notice” of facts stated in DeWitt’s final report. The draft footnote said that the report’s “recital of the circumstances justifying the evacuation as a matter of military necessity” is “in several respects, particularly with reference to the use of illegal radio transmitters and to shore-to-ship signaling by persons of Japanese ancestry, in conflict with information in the possession of the Department of Justice.”38

The War Department and others in the Justice Department strongly objected to the draft footnote. Eventually, the assistant attorney general for war, Herbert Wechsler, drafted a compromise, which appeared in the final brief. It said: “We have specifically recited in this brief the facts relating to the justification for the evacuation, of which we ask the Court to take judicial notice; and we rely upon the Final Report [of DeWitt] only to the extent that it relates to such facts.” The lawyers reluctantly agreed to the compromise and signed the brief.39

While the department was preparing to defend the relocation in the Supreme Court, internment itself was drawing to a close. The War Department had recognized DeWitt’s hostility to Japanese-Americans (he had once told officials there “isn’t such a thing as a loyal Japanese”) and had replaced him with successors who thought that camp internment should end. The threat of invasion had long since passed. Whatever screening could be done had been done. The War Relocation Authority saw no reason to prolong internment, and the Justice Department, too, wished to end it. California’s political officials, however, recognizing the unpopularity of the Japanese-Americans’ return, favored continued internment. The president seemed to agree, reportedly stating in May 1944 that he thought it would be a mistake to do anything “drastic or sudden,” at least until after the 1944 election.40

Regardless, the Court had set Korematsu for argument. Along with Korematsu, the Court had agreed to hear the case of Mitsuye Endo. Endo, an American citizen who had worked for the State of California, had been taken into custody and sent to a relocation camp. In July 1942 she filed a habeas corpus petition in the federal district court in San Francisco arguing directly that her continued confinement in a camp was unconstitutional and requesting release. The War Relocation Authority considered her loyal and offered to release her if she would promise not to return to California. She refused to promise and pursued her request for judicial relief, but the lower courts denied her request.41

WHAT COULD THE government argue in the Supreme Court? Its claim that military necessity justified the original internment had been weakened if not destroyed. Internment itself was on its last legs, perhaps over. The government’s Korematsu brief therefore relied heavily on the fact that Korematsu’s conviction rested on his violation not of an internment order but of an exclusion order that required him to stay on the West Coast while leaving all parts of the West Coast except Tanforan Racetrack, a relocation assembly area. The government added that Korematsu, like Hirabayashi (who had violated the curfew order), had been convicted simply of being in a place where he had no right to be at the time. The government still defended the internment program but emphasized what had previously been a subsidiary point, namely, that the program was lawful as a measure to “alleviate tension and prevent incidents involving violence between Japanese migrants and others.”42

In Endo’s case, the government virtually conceded that the War Relocation Authority could not detain loyal American citizens of Japanese ancestry beyond a period necessary to screen them for loyalty. But it added that Endo had to comply with the authority’s leave policy—that is, promise not to return to California—before she could be released.43

On Korematsu’s side of the case, the ACLU, represented by Charles Horsky, pointed to the government’s footnote, which Horsky called “extraordinary.” He said the footnote effectively disavowed DeWitt’s security-based claims of military necessity. The Japanese American Citizens League supported Korematsu by filing a two-hundred-page brief referring to numerous scholarly studies that undermined claims of Japanese-American race-based or culture-based tendencies toward disloyalty.44

THE DECISIONS

ON DECEMBER 18, 1944, the Court released its Korematsu and Endo decisions. By a vote of 6 to 3, the Court upheld Korematsu’s conviction; at the same time, it unanimously ordered Endo’s release. Justice Black wrote the Korematsu majority’s brief opinion accepting the government’s claim that it should not consider the lawfulness of Fred Korematsu’s detention in a relocation camp. The Court, it said, had to decide only whether the government could order Korematsu excluded from the West Coast, in effect forcing him to report to an assembly center. The Court held that the government could do so. It wrote that the exclusion order sufficiently resembled the curfew order that the Court in Hirabayashi had already upheld as lawful.45

The Court recognized that “exclusion from the area in which one’s home is located is a far greater deprivation than constant confinement to the home from 8 p.m. to 6 a.m.” But “exclusion from a threatened area, no less than curfew, has a definite and close relationship to the prevention of espionage and sabotage.” Moreover, in Hirabayashi the Court accepted the military’s finding that it was “impossible to bring about an immediate segregation of the disloyal from the loyal.” The military based its “temporary exclusion” order here “on the same ground.” Ultimately, the Court wrote, the “properly constituted military authorities” had found that the “urgency” of the situation “demanded that all citizens of Japanese ancestry be segregated from the West Coast temporarily.” And because “Congress, reposing its confidence in this time of war in our military leaders—as inevitably it must—determined that they should have the power to do just this, … we cannot—by availing ourselves of the calm perspective of hindsight—now say that at that time these actions were unjustified.”46

Justice Frankfurter wrote a concurring opinion repeating what he had said in Hirabayashi, namely, that the Court should determine whether the orders were “ ‘reasonably expedient military precautions’ in time of war.” He concluded that they were.47

Three justices filed dissenting opinions. Justice Roberts’s opinion, in concluding that the exclusion orders were unconstitutional, undermined the majority’s claim that the lawfulness of Korematsu’s confinement was not before the Court. Justice Roberts pointed out that DeWitt’s two March 1942 orders, taken together, required Korematsu both not to leave the West Coast and not to remain anywhere on the West Coast except for assembly centers, such as Tanforan Racetrack. What is that, asked Roberts, but “confinement” at a detention center, a “euphemism for a prison,” from which no person was “permitted to leave except by Military Order”? In any event, had Korematsu reported to the assembly center, he would have been “removed to a Relocation Center,” which Justice Roberts said was “a euphemism” for concentration camps.48

Justice Murphy examined the orders and found they had no adequate factual foundation. First, as explained in DeWitt’s final report, they were based on a host of “questionable racial and sociological grounds not ordinarily within the realm of expert military judgment.” Murphy said there was no evidence of “subversive activities,” “teachings,” and the like. He added that “every charge relative to race, religion, culture, geographical location, and legal and economic status has been substantially discredited by independent studies made by experts in these matters.” He supported his conclusion with a series of footnotes that refer to studies about attendance at Japanese-language schools, dual citizenship, integration into American society, and religious practices. Murphy said that a “military judgment” to the contrary must rest on “racial and sociological” pieces of “misinformation, half-truths and insinuations” and did not warrant “the great weight ordinarily given the judgments based upon strictly military considerations.”49

Second, Murphy said, the report did not clearly charge and did not prove that people of Japanese ancestry were responsible for “radio transmission,” “night signaling,” or three “minor isolated shellings.” Third, the report nowhere described or verified any individual incident of hostility to Japanese-Americans that might justify removal for their own safety. Regardless, the “dangerous doctrine of protective custody” should not stand as “an excuse for the deprivation of the rights of minority groups.” Fourth, the government did not explain why it could not treat these Japanese-Americans on an “individual basis,” screening them for loyalty, as the British had done.50

Finally, Murphy wrote, there was no reason to think that the FBI and intelligence services “did not have the espionage and sabotage situation well in hand.” After all, “not one person of Japanese ancestry was accused or convicted of espionage or sabotage after Pearl Harbor while they were still free.”51

Justice Jackson also filed a dissent arguing that the Court could not possibly know whether relocation was justified in early 1942. The case, he said, showed the “limitation under which courts always will labor in examining the necessity for a military order.” How, he asked, “does the Court know that these orders have a reasonable basis in necessity?” In “the very nature of things military decisions are not susceptible of intelligent judicial appraisal.” The Court had “no real evidence before it.” No “evidence whatever” as to need “has been taken by this or any other court.” Thus the Court had “no choice but to accept General DeWitt’s own unsworn, self-serving statement … that what he did was reasonable. And thus it will always be when courts try to look into the reasonableness of a military order.” Hence, the Court was wrong to apply a standard that would consider whether “reasonable military grounds” supported the orders, for any such standard was inevitably meaningless in practice.52

Jackson’s solution: Courts should not try to assess an order’s reasonableness. They should instead simply refuse to enforce “an order which violates constitutional limitations” regardless. That refusal will not hurt the military effort, for any emergency that led to the military order would likely be over before a court could refuse to enforce the order. Moreover, the alternative, judicial acceptance of the order, would create a terrible precedent “that [would] lie[] about like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim of an urgent need.”53

Justice Jackson thus recommended what seems like a highly pragmatic approach: recognizing that generals may well act unconstitutionally when faced with an emergency, courts must later strike down their actions as unconstitutional, but only after the emergency has passed.

LESSONS

TO ITS LONG-lasting shame, the Court upheld exclusion orders based on racial and cultural stereotypes, which removed tens of thousands of American citizens from their homes and interned them in camps. The orders did not come accompanied with any system for individual loyalty screening. Nor could they be justified in terms of military necessity. Yet the Court held that these orders did not deprive these citizens of their “liberty … without due process of law.” And, as Justice Jackson pointed out, the Court’s holding came at a time when all military justification for the internment had vanished. The government was ready to free the Japanese-Americans regardless.54

Of course, the Court did order Endo released from confinement. But students of history do not think that Endo counterbalances Korematsu. The Court in Endo based its decision not on the Constitution but on statutes and regulations. It said the statutes and regulations that authorized the orders requiring Korematsu to report to a relocation center did not encompass later internment. It did not discuss whether the Constitution forbids internment. Hence, considering the two decisions together, the Court held that the Constitution permits Korematsu’s confinement while leaving unanswered the question of the Constitution’s relation to later internment.55

Why did the Court reach its Korematsu conclusion? The justices in the majority—many of whom were later part of the Court’s unanimous Brown v. Board of Education decision—were not sympathetic to race-based decision making. Nor were they unsympathetic to claims for protection of individual liberty. The Frankfurter/Jackson dialogue suggests a better answer: The Court decided as it did because it could not find a way to protect individual liberties from invasion by the president without at the same time taking from the president discretionary powers that the war might require him to exercise.

Although the tension between Court and president is real, Justice Frankfurter’s solution was not tenable. He wrote that military actions, if reasonable, do not violate the Constitution. Under that view, the Constitution grants the president broad authority to run the war. As Justices Jackson and Murphy observed, however, the Court cannot easily know what is reasonable. Furthermore, if the standard leads to a holding that Korematsu’s forced relocation is lawful, then what is not? What constraint does it impose? As applied in Korematsu, Frankfurter’s standard becomes essentially a license for the president to act virtually as he sees fit. The majority said that “legal restrictions which curtail the civil rights of a single racial group … are subject … to the most rigid scrutiny,” but its actual ruling suggested the contrary.56

Justice Jackson’s approach also suffers serious shortcomings. He argued that the military will act as it believes necessary and the Court can later strike down any actions that exceed ordinary constitutional limits. That approach seems both too broad and too narrow. It is too broad because its very realism suggests that the nation may well have to rely on its military taking unconstitutional actions to save the nation from invasion or destruction. That approach runs the danger of the military’s and the president’s taking the Court’s statement itself as a permission to exercise wartime judgment as they wish and consequently exercising it in too broad a fashion. Furthermore, the statement, by encouraging the military or the president not to follow the Constitution (as the Court interprets it), undermines the very habits and customs needed to give the Constitution’s promises practical effect. The approach is too narrow because its adoption of strict constitutional standards may sometimes stop a president or his advisers from taking actions they correctly conclude are necessary to save the nation. The president would obey the Court’s constitutional interpretation at great peril to the nation. The Constitution, as Jackson later wrote, is not a “suicide pact.”57

Justice Murphy, though right about the Korematsu case itself, did not offer a generally workable solution, for he did not directly consider the problem that concerned Frankfurter and the majority: How are courts to decide whether military orders are or are not reasonable? Murphy’s approach of examining the factual underpinnings of the military orders threatened to enmesh the Court in case-by-case review of individual military orders—including orders issued in emergency circumstances. How would the Court decide future cases? Would military commanders fear that they needed legal advice and that they had to build court-type records before reaching military decisions? Perhaps fearing these consequences, the Court in effect chose to avoid this responsibility and defer to the president. The Court implicitly asked who has the ability and constitutional responsibility to manage a war—the Court or the president? This is certainly the question that Frankfurter addressed. If this is the question, the answer must be the president.

Might the Court have found a workable way to hold the president constitutionally accountable? Perhaps it could have developed a sliding scale in respect to the length of detention and the intensity of its examination of the circumstances. Perhaps it could have insisted that the government increase screening efforts the longer an individual is held in detention. Perhaps it could have required the government to have had in place from the beginning a plan for future screening. Perhaps it could have deemed critical the fact that the relocation was imposed within the United States itself during a period not of martial law but when ordinary civilian courts were fully operative. Perhaps, by focusing directly on these or similar possibilities, the Court might have written a legal rule that structured judicial review of military actions—ideally a rule that steered between burdensome, case-by-case judicial review and no review at all.

As it was, the Court majority understood the danger of excessive judicial interference in military affairs, but it did not satisfactorily address the problem of insufficient judicial involvement. If it had focused on the latter problem—telling the president even in wartime that the sky is not the limit—it might have found a way to maintain presidential accountability without undermining the president’s need for broad discretionary wartime powers. Its mistake was focusing too heavily on the former.

WHAT HARM DID the Korematsu decision actually cause? The decision itself hurt the interned Japanese by validating their internment. It also affirmed Fred Korematsu’s criminal conviction. The War Relocation Authority mitigated the harm to some degree when, the day before the Court announced its Korematsu and Endo decisions, it stated with unconscious irony that as of January 2, 1945, all “persons of Japanese ancestry whose records have stood the test of Army scrutiny” would be “permitted the same freedom of movement throughout the United States as other loyal citizens and law-abiding aliens.”58

Fred Korematsu returned to the Bay Area, where he became a successful engineer and landscape architect. Eventually, a federal district court in San Francisco voided his original conviction. And the nation apologized, and in 1988 provided some monetary compensation, to those whom it had interned.59

History did not bear out Justice Jackson’s prediction that the decision would create a bad legal precedent, a precedent that would lie in wait “like a loaded weapon” waiting to justify a future abusive act. The decision has been so thoroughly discredited that it is hard to conceive of any future Court referring to it favorably or relying on it. Korematsu’s impact as precedent likely consists of what it failed to do: make clear that there are at least some actions that the Constitution forbids presidents and their military delegates to take, even in wartime.60

Korematsu harmed the Court. It suggested that the Court was unwilling or unable to make an unpopular decision that would protect an unpopular minority. This suggests a failure to carry out what Hamilton saw as a primary function of the Court’s exercise of judicial review. In general, the Court’s ruling in this case has gone down as a judicial failure. Korematsu shows the practical need for the Court to assure constitutional accountability, even of the president and even in time of war or national emergency.


Chapter Fifteen

Presidential Power:
Guantánamo and Accountability

THE SEPTEMBER 2001 terrorist attacks on the United States led to a war in Afghanistan, which was accused of harboring the terrorists who planned the attacks. It also led to the capture of suspected terrorists and terrorist sympathizers, the incarceration of several hundred suspected Al Qaeda or Taliban members and supporters at Guantánamo Bay, Cuba, and court cases growing out of that confinement. Between 2003 and 2007 the Court decided four of those cases. They involved detained persons who sought writs of habeas corpus to secure their release and raised questions involving the liberty of terrorist suspects and national security needs. They required the Court to consider its relationships with Congress and the president when security is at risk. And they presented the Court with a challenge similar to that presented in Korematsu. Is there a workable legal approach that can help the Court ensure constitutional fidelity when national security is endangered? I believe the Court adopted a more workable approach than in Korematsu, but history will ultimately decide whether the Court met that challenge appropriately. Here I can simply describe what the Court did, while emphasizing the Court’s role in helping to make the Constitution work.

The basic facts are well-known. On September 11, 2001, Al Qaeda terrorists hijacked four commercial airliners and used them to destroy the World Trade Center and demolish a portion of the Pentagon. (Passengers brought down in Pennsylvania a fourth plane believed to be on its way to Capitol Hill.) The terrorist attacks killed approximately three thousand people, injured many thousands of others, and destroyed billions of dollars’ worth of property. At the request of President Bush, Congress immediately authorized him to use “all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks … or harbored such organizations or persons.” The president sent American troops to Afghanistan to fight against that country’s Taliban government as well as the Al Qaeda forces that the government had harbored.1

During the next several years American and allied forces captured and screened more than 10,000 suspected Al Qaeda or Taliban members. They sent about 750 individuals to the American naval base at Guantánamo Bay, Cuba. Most of those confined were citizens of Afghanistan, Saudi Arabia, or Yemen, and the rest came from among thirty different countries. In the early years most detainees were fighters from countries other than Afghanistan, and about one-third were Al Qaeda leaders or operatives. Many of those originally confined were released. In later years the population consisted primarily of Al Qaeda and Taliban leaders and operatives.2

As of late 2004 the government had freed or released to the care of other governments about 200 individuals, and about 550 remained in custody. As of late 2008 the number in custody had fallen to about 260, including 27 Al Qaeda leaders, 99 lower-level Al Qaeda operatives, 9 Taliban leaders, 14 lower-level Taliban operatives, 93 foreign fighters, and several others.3

Defense Department reports state that the inmates were initially housed in Camp X-Ray, a “spartan” facility with “simple” plywood interrogation rooms, built in the 1990s to house Cuban and Haitian refugees. Because of Camp X-Ray’s “limited capacity and primitive conditions,” military authorities soon built another facility, Camp Delta, which housed about six hundred detainees. Eventually, the authorities built a third “maximum security” facility, Camp 5, with room for about a hundred of “the most uncooperative individuals.” Most detainees remained in custody for two to four years. About 10 percent were confined more than five years.4

A Defense Department document also explains why the department chose Guantánamo as a place for interrogation and confinement. Guantánamo was near the United States and under U.S. control. It also was secure and far from the Afghanistan battlefields. And most important, it “was considered a place where these benefits could be realized without the detainees having the opportunity to contest their detention in the U.S. courts.”5

Guantánamo’s inmates, aided by attorneys working free of charge, soon began to challenge this last assumption. The Defense Department did not permit any direct contact with the inmates, nor did it provide them with legal counsel, but it did release their identities. Civil rights groups and others then asked the detainees’ friends or relatives to bring a lawsuit, under a law that permitted a suit on behalf of an individual held in custody, that is, as a “next friend.” With legal representation provided by the interested groups, “next friends” brought petitions for writs of habeas corpus in the federal courts, claiming that the Constitution or laws of the United States entitled the inmate to release. Did the law permit such an inmate to file such a petition? If so, did it entitle the inmate to release? Four cases presenting these or similar questions made their way to the Supreme Court. (I joined the majority or plurality in all of these cases.)

RASUL

SHAFIQ RASUL, ELEVEN other Kuwaitis, and two Australians, all detained at Guantánamo, were the petitioners in the first case, Rasul v. Bush, which the Court decided in June 2004. Although the Defense Department said they were enemy combatants captured during fighting in Afghanistan, they argued that they were humanitarian aid workers who had been taken prisoner by mistake. They asked the federal district court to issue writs of habeas corpus requiring the Defense Department to release them or at least give them a better opportunity to prove they were not combatants. The question for the Court was whether a civilian court could even consider a Guantánamo prisoner’s claim that the government was confining him unlawfully.6

The writ of habeas corpus provides a bedrock protection for an individual’s freedom. The writ originated in England more than four hundred years ago and allows a court to review an individual’s claim that the government, then the king, is confining that individual without the legal authority to do so. The Constitution underlines the importance of the writ by stating that the “privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.” The first Congress that met after the adoption of the Constitution enacted laws authorizing courts to issue writs of habeas corpus. The statute books have contained laws of this kind ever since.7

The Rasul case asked whether a civilian court has the power to issue a writ of habeas corpus on behalf of a Guantánamo prisoner. If not, neither the Supreme Court nor any lower civilian court could even consider the prisoners’ claims of unlawful detention. The answer to the question turned on what seem highly technical matters. The congressional habeas corpus statute said that writs of habeas corpus “may be granted” by justices of the Supreme Court, by individual district courts, and by individual circuit judges, “within their respective jurisdictions.”8

These last four words make clear that a particular judge can issue a writ only within a particular geographic area. The word “jurisdiction” suggests that the area in question is one where the judge’s court ordinarily exercises binding legal authority, say Washington, D.C., in the case of the federal district judge in question. How do these words apply when, as in the Rasul situation, the imprisoned person is held at Guantánamo Bay, but the jailer, namely, the government, operates, and is subject to being sued, within Washington, D.C.? Does the statute authorize a judge in Washington, D.C., to issue a writ on behalf of such a person, a person held by the military outside the United States?

Because the wording of the habeas corpus statute does not answer this question, the Court had to look elsewhere, and it found conflicting cases. On the one hand, several earlier cases suggested that the place that mattered was the place where the detained person was held, that is, Guantánamo, not the place where the government might be found, that is, Washington, D.C. Just after World War II the Court held in Johnson v. Eisentrager that federal courts did not have jurisdiction to consider the habeas corpus petitions filed in the United States by several German citizens who had been captured and were being held abroad. American forces had captured the Germans in China, and a military tribunal in Nanking had convicted them of war crimes. They were imprisoned in Germany at a prison managed by Allied forces, including Americans. When the Court decided that a court within the United States could not consider their habeas petitions, it referred to all these circumstances. It pointed out that the prisoner was an enemy alien who had never been to the United States. He had been captured abroad by military forces and convicted abroad of crimes committed outside the United States. And he was imprisoned outside the United States. In Rasul the government relied on this case. But after Eisentrager the Court decided another case in which it held that a Kentucky federal court could consider a habeas petition filed by a prisoner confined in a prison in Alabama. The Guantánamo petitioners relied on this case, arguing further that in the earlier case, Eisentrager, the court had based its conclusion on the presence of several factors, two of which were absent here. First, the Guantánamo petitioners had not been convicted of war crimes. Second, they were not being held outside the United States. Guantánamo, they said, was part of the United States.9

The Supreme Court agreed with this last argument. It held in Rasul that the prisoners could file their habeas petitions because for all practical purposes Guantánamo was part of the United States. The United States had leased Guantánamo from Cuba in 1903. But, as Justice Anthony Kennedy observed in a concurrence, the “lease is no ordinary lease.” Although the lease says that Cuba retains “ultimate sovereignty,” its term is “indefinite,” and the lease cannot be abrogated unless the United States stops using Guantánamo as a naval base or otherwise consents to the abrogation. As long as the United States is present, the base is totally subject to American, and only to American, law.10

The Court made clear that precedent did not require it to decide in the government’s favor. Precedent alone was too ambiguous to answer the question by itself; and, finding the legislative history of the habeas statute of little help, the Court tried to determine, hypothetically, what Congress would have wanted had it actually considered the matter. How far would Congress have wanted the habeas statute to reach? The Court’s consideration of statutory purposes turned to more basic and practical questions.11

For the Court, the writ’s basic critical role in protecting freedom argued strongly for a more expansive interpretation of the statute. The Court quoted Justice Jackson:


Executive imprisonment has been considered oppressive and lawless since John, at Runnymede, pledged that no free man should be imprisoned, dispossessed, outlawed, or exiled save by the judgment of his peers or by the law of the land. The judges of England developed the writ of habeas corpus largely to preserve these immunities from executive restraint.



Given the constitutional importance of protecting individual rights, the writ’s historic role in helping to do so, and the Constitution’s own reference to that importance, the Court thought that Congress would likely have favored an expansive interpretation of the habeas statute—at least other things being equal.12

On this point the Court’s six-member majority (which I joined) and the three dissenting justices disagreed. The dissenters thought that other things were not at all equal. They feared that an interpretation of the habeas statute that permitted the district court in this case to consider the Guantánamo prisoners’ habeas petitions would also permit courts in other cases to consider petitions filed by other prisoners of war, including any equivalent to the millions of enemy combatants that the Allies imprisoned during World War II. If so, they asked, how could the military run the war?

The dissenting justices were concerned that the Court’s holding read the habeas statute as extending to “aliens held beyond the sovereign territory of the United States and beyond the territorial jurisdiction of its courts.” This, they thought, was a “breathtaking” expansion of habeas jurisdiction. If every prisoner of war could hire a lawyer and sue for release, how could army commanders organize a battle? How could inexpert federal courts oversee a significant “aspect of the Executive’s conduct of a foreign war”?13

Although the Court majority did not deny the importance of these practical considerations, it also thought they did not require the dissenters’ interpretation of the statute. Allowing Guantánamo prisoners to file habeas petitions need not interfere with the decisions of the president and the military during wartime or other national emergency. For one thing, as Justice Kennedy’s concurrence pointed out, Guantánamo is not a foreign battlefield. It is “far removed from hostilities” and “is in every practical aspect a United States territory.” To find that imprisonment at Guantánamo falls within the habeas “jurisdiction” of the federal courts tells us nothing about petitions filed under battlefield conditions, or other petitions filed concerning imprisonment outside the United States.14

In addition, the decision held only that a federal court may consider a habeas petition filed by a Guantánamo prisoner. It did not tell the court how to determine the merits of that petition. That court might take military needs, military expertise, and many other factors into account when it decided whether circumstances warranted granting the petition and releasing the prisoner. These matters were not before the Court, and its opinion said nothing about them.

Within the limits of the question before the Court—regarding the prisoners’ right to file the petition—the Court gave greater weight to the importance of ensuring a prisoner access to the courts than to the risks of unwarranted interference with a president’s congressionally authorized attempts to deal with a serious problem of national security. The detainees could file their habeas corpus petitions.

The upshot: The Court tried to interpret a silent statute consistently with a reasonable view of what Congress would have intended. It limited the president’s power, but only to the extent that an individual detained at Guantánamo could file a habeas petition in federal court. It found a way to hold the president accountable to this limited extent while leaving much to be worked out later, perhaps by a district court, such as the extent to which foreign detainees have the same rights as American citizens. Furthermore, because the Court simply interpreted a statute, Congress would remain free to enact a new statute expressing a different view of its intentions—consistent with the Constitution.

HAMDI

ON THE DAY the Court decided Rasul, it also decided Hamdi. The facts of Hamdi were special. Yaser Esam Hamdi was an American citizen born in Louisiana. As a child he had moved with his family to Saudi Arabia, and as an adult he traveled to Afghanistan. Allied forces captured him during the fighting there and sent him to Guantánamo. But in light of his American citizenship, defense authorities transferred him to a navy prison in South Carolina.15

Hamdi’s father filed a habeas corpus petition on his son’s behalf in a federal district court in Virginia, claiming that he was simply a relief worker in Afghanistan. The government replied by producing a statement signed by an army official, which said that Hamdi had been “affiliated with a Taliban military unit,” had “received weapons training,” had “engaged in battle,” and had “surrender[ed] his Kalashnikov assault rifle” to the allied forces who captured him.16

The district judge noted that the government’s evidence consisted solely of hearsay and held that the evidence was not adequate. (The law often considers this kind of secondhand evidence less reliable than direct testimony and often bars its use at trial.) The court of appeals disagreed. It held that the evidence was sufficient to permit Hamdi’s detention. Then the Supreme Court agreed to hear the case.17

Because Hamdi was imprisoned in South Carolina, no one doubted his right to file a habeas corpus petition in a federal court. As Justice O’Connor wrote in her opinion (which I joined), “All agree that, absent suspension, the writ of habeas corpus remains available to every individual detained within the United States.” It is a “critical check on the Executive, ensuring that it does not detain individuals except in accordance with law.” And, in petitioning for a writ of habeas corpus, “Hamdi was properly before [a federal] court to challenge his detention.”18

At the same time, Hamdi presented fundamental questions about how the courts should handle these petitions. Hamdi’s petition claimed that his detention violated the Constitution. The government responded that the Constitution permitted it to classify him as an enemy combatant and to hold him without filing formal charges until it decided whether further proceedings were warranted. The case presented the Court with two basic, related questions. First, does the Constitution permit the government to hold an American citizen as an enemy combatant? Second, if so, what procedures does the Constitution require the government to follow where the matter is contested? What evidence is necessary to determine who is telling the truth?

The Court answered the first question by holding, 5 to 4, that the Constitution did permit the government to hold enemy combatants during time of war and also to classify an American citizen as an enemy combatant. The Court pointed in support to a similar World War II case involving German sailors, some of whom had been born in America. Four of the five members of the majority in the Hamdi case (including me) added that the length of detention “may last no longer than active hostilities.”19

Two dissenting justices agreed with the majority that the president could detain American citizens as enemy combatants, but they thought the president could do so only if Congress enacted a statute delegating this power, which, in their view, Congress had not done. Two other dissenting justices thought that the Constitution forbids the president to detain American citizens unless “criminal proceedings are promptly brought, or … Congress has suspended the writ of habeas corpus.”20

The second question concerned Hamdi’s claim that he was a relief worker, not an enemy combatant. What procedures did the Constitution require the government to follow, what evidence must it present, in order to resolve this claim? In answering these questions, the Court tried to reconcile its own constitutional role as a guardian of the Constitution’s “fair procedure” requirements with the national security roles of Congress and the president. In doing so, a majority of the Court rejected the government’s claim that it had provided Hamdi with fair procedures and provided sufficient evidence.

Justice O’Connor’s opinion (for four members of the majority and which I joined) took as its “starting point” the “fundamental nature of a citizen’s right to be free from involuntary confinement by his own government without due process of law.” It added that “ ‘in our society liberty is the norm’ and detention without trial ‘is the carefully limited exception.’ ” It is “during our most challenging and uncertain moments that our Nation’s commitment to due process is most severely tested; and it is in those times that we must preserve our commitment at home to the principles for which we fight abroad.”21

Although the Constitution recognized that “core strategic matters of warmaking belong in the hands of those who are best positioned and most politically accountable for making them,” it also recognizes the “time-honored and constitutionally mandated” role of courts. Unless “Congress acts to suspend it, the Great Writ of habeas corpus allows the Judicial Branch to play a necessary role in maintaining this delicate balance of governance, serving as an important judicial check on the Executive’s discretion in the realm of detentions.”22

Justice O’Connor continued:


While we accord the greatest respect and consideration to the judgments of military authorities in matters relating to the actual prosecution of a war, and recognize that the scope of that discretion necessarily is wide, it does not infringe on the core role of the military for the courts to exercise their own time-honored and constitutionally mandated roles of reviewing and resolving claims like those presented here.23



Thus, a “judicious balancing” of interests was required. An approach that will work, even “in the enemy-combatant setting,” requires the Court to ensure the “core elements” of procedural fairness, but otherwise allows the executive to “tailor” enemy combatant proceedings “to alleviate their uncommon potential to burden the Executive at a time of ongoing military conflict.”24

The “core elements” of procedural fairness include the right of a “citizen-detainee” challenging his classification as an enemy combatant to “receive notice of the factual basis for his classification, and a fair opportunity to rebut the Government’s factual assertions before a neutral decisionmaker.” As for other elements: military “exigencies” may sometimes demand “tailor[ing]” procedures to meet the needs of an “ongoing military conflict,” perhaps to the point of using military tribunals, weakening hearsay rules, or applying pro-government assumptions. But, the plurality added, none of these matters need be decided now.25

In sum, the Court in Hamdi assured the president that, with congressional assent, he had authority during time of hostilities to take and to hold enemy combatants, including American citizens fighting against their country. At the same time, the Court exercised its constitutional role as guardian of the Constitution’s procedural protections. It insisted on the application of the basic elements of procedural fairness while also seeking to ensure that the resulting procedures helped make democracy workable. In doing so, it was exceedingly practical. It took account of comparative institutional expertise, including practical considerations of workability in the particular military circumstances. It postponed any decision about particular detailed procedural requirements, and the flexibility of those requirements, leaving those for the time being to the lower courts.

HAMDAN

AFTER THE COURT decided Rasul and Hamdi, the Defense Department authorized Guantánamo detainees to obtain lawyers and file habeas corpus petitions. Almost all of them did. Meanwhile, the department created special military Combatant Status Review Tribunals, made up of three neutral commissioned officers, and gave each detainee the opportunity, with the help of a military representative, to contest his enemy combatant status before the tribunal. If the detainee later obtained new information, he could present it to the Administrative Review Board and explain why he no longer posed a threat (or why he never did) and why he should be released or transferred.26

At the same time, a presidential order subjected to trial before a “military commission”—a body not often used in the nation’s history—any noncitizen who the military had reason to believe was a member of Al Qaeda or had “engaged or participated in terrorist activities aimed at or harmful to the United States.” These special commissions, appointed by the military, allowed the individual before them fewer procedural protections than ordinary courts-martial or civilian courts provide defendants. For example, they could admit reasonably probative hearsay evidence; they could deny the detainee access to certain evidence; and they could exclude him from the proceeding when certain evidence was presented.27

In June 2006 the Supreme Court decided its third Guantánamo case, Hamdan, which concerned the president’s authority to use these special military commissions. The case arose when military authorities brought charges before a special military commission claiming that Salim Ahmed Hamdan, who had been Osama bin Laden’s personal driver and bodyguard, was a member of a conspiracy to attack civilians, engage in terrorism, and commit murder. The indictment charged that Hamdan had driven bin Laden to training camps, press conferences, lectures, and similar events, had arranged for the transportation of weapons, and had himself received weapons training.28

Hamdan filed a habeas petition in a federal district court. He argued that his confinement violated the law because he was confined pending trial before one of these commissions and the president lacked the legal authority to try him before such a commission. The district court agreed with Hamdan, but the court of appeals disagreed. The Supreme Court then consented to decide the question and held in Hamdan’s favor, holding that the relevant statutes did not authorize the military to use these special commissions.

The case before the Court involved various questions of statutory interpretation. But the last sentence of the Court’s opinion made an important general point. In “undertaking to try Hamdan and subject him to criminal punishment, the Executive is bound to comply with the rule of law that prevails in this jurisdiction.” And it reaffirmed “the duty which rests on the courts, in time of war as well as in time of peace, to preserve unimpaired the constitutional safeguards of civil liberty.”29

Nonetheless, the basic issue in the case was statutory, not constitutional, and the Court cautiously interpreted the relevant statutes. The key statute said the executive could use military commissions but only “with respect to offenders or offenses that [1] by statute or [2] by the law of war may be tried by military commissions.” Because no “statute” gave military commissions authority to hear Hamdan’s case, the determinative legal question was whether his case was one that a military commission could try “by the law of war.”30

Recognizing that the statute’s language invited a historical investigation into what kinds of cases the “law of war” authorized commissions to try, the Court did just that. It concluded that the armed forces have used military commissions only where martial law has been declared, where civilian courts are not functioning, or where enemy battlefield combatants have violated the laws of war, say by committing atrocities. None of these circumstances was present in Hamdan’s case. Hence the statute did not grant the president the power to try Hamdan before a military commission. Moreover, in the view of some justices, the government’s basic charge, that Hamdan had conspired to help bin Laden commit terrorist acts, did not claim a violation of the “law of war.”31

The Court pointed to another statute, which said that the military must (insofar as is “practicable”) create procedures for military commissions and for courts-martial that are uniform and similar to those in ordinary courts. Where, asked the Court, is the procedural uniformity that this statute demands? Why can the commissions allow hearsay and exclude the defendant from certain proceedings in ways forbidden to courts-martial? Why is uniformity not “practicable”? The Court found no good answers to these questions, and it consequently held that the commissions’ procedures violated the statute’s uniformity requirement. The Court added that the commissions’ unjustified use of nonuniform procedural rules could also violate an international treaty, the Fourth Geneva Convention, which required nations to try members of hostile armed forces in a “regularly constituted court” and to apply “all the judicial guarantees which are recognized as indispensable by civilized peoples.”32

Three members of the Court dissented, reading the history differently. They also argued that Congress had authorized the commissions in the September 11 statute, which authorized the president to respond to the terrorist attacks with military force. They denied that the Geneva Convention applied. And they argued that, in any event, the Court should not have decided the case at that time, but considered the matter only if the commission convicted Hamdan. The remaining member of the Court, the chief justice, did not participate in the case because he had participated in the case earlier as a member of the court of appeals before his Supreme Court appointment.

For present purposes, the salient fact about the Court’s decision is that it turned on the Court’s interpretation of congressional statutes. The Court held that Congress had not issued the president a blank procedural check. The congressional statute that specifically mentioned commissions authorized the president to establish them only in certain circumstances—not present in Hamdan’s case. Moreover, Congress had mandated certain procedural requirements, not satisfied when the military established Hamdan’s commission, despite the statute’s permission for special procedures when following regular procedures was not “practicable.”

As in President Truman’s steel seizure case, the Court insisted that the executive follow statutory requirements. It held that the executive had not done so, and hence its actions were unlawful. The Court, in examining the statute’s requirement for the use of uniform procedures where “practicable,” recognized the need for workable law. And it took account of the constitutional role of other branches of the government.

The majority pointed out that no emergency or other obstacle prevented the president from asking Congress to give him the authority he believed necessary. (Nor did the Court hold in advance whether or to what extent the Constitution might limit the use of any such later obtained authority.) As far as Hamdan is concerned, the Court simply limited the president’s authority to act as he had on his own, without legislative authority. Insofar as the Court rested its holding upon statutes, it did not limit the president’s ability, or that of the military, to act in time of hostilities.33

BOUMEDIENE

IN NOVEMBER 2006, five months after the Court decided Hamdan, President Bush sent to Congress a proposed bill that would ratify his exercise of broad detention authority. And Congress then enacted a new law (as the Constitution permits, and expects, Congress to do when it disagrees with the Court’s interpretation of a statute). The new law gave the president authority to establish the military commissions and also broadened the definition of “unlawful military combatant.” Furthermore, the law forbade the courts to determine the lawfulness of detention by measuring it against Geneva Convention standards. And it provided, in respect to habeas corpus, that “[n]o court, justice, or judge shall have jurisdiction to hear or consider an application for a writ of habeas corpus filed by or on behalf of an alien” detained at Guantánamo.34

Thus, the new act made obsolete the Court’s statute-based decision in Rasul. It thereby raised the constitutional question of whether Congress, acting by statute, could deprive the Guantánamo prisoners of the right to file a petition of habeas corpus. The question was not straightforward, because Congress had previously given the Court of Appeals for the District of Columbia Circuit explicit authority to review decisions of the Defense Department’s Combatant Status Review Tribunals, including those about whether a detainee was an enemy combatant. The court of appeals could decide whether the tribunal’s determination was “consistent with the …[Defense Department’s] standards and procedures,” and it could decide whether use of those procedures in the detainee’s case “was consistent with the Constitution and laws of the United States of America.” Did Congress, by granting this complicated authority, give the courts back with one hand the very kind of habeas corpus review it had just taken away with the other? If so, it did not deprive the Guantánamo detainees of any habeas corpus right.35

In June 2008, in the case of Boumediene v. Bush, the Court decided these questions. The case concerned a group of Guantánamo inmates taken prisoner in several different countries, including Afghanistan, Bosnia, and Gambia. Each detainee denied he was an enemy combatant, but in each case the status tribunal held that the detainee was an enemy combatant. The detainees all filed habeas corpus petitions in the federal district court for the District of Columbia. After the Court decided Rasul in 2004, the lower courts began processing those filings in batches and disagreed about the results, so the court of appeals started to review those disagreements. But then along came the new 2006 act, which the court of appeals interpreted as foreclosing any further consideration of the prisoners’ petitions. The Supreme Court agreed to review that court of appeals decision.36

In Hamdan the Court had made clear that Congress could pass a new statute, directly authorizing special military commissions. But the Court had said nothing about habeas corpus. In particular, the Court did not, and it should not, promise Congress that it would simply approve as constitutional whatever statutory changes Congress chooses to make. Congress had made statutory changes, and they required the Court now to face a new issue—a constitutional issue: Did Congress’s statutory habeas corpus changes exceed the Constitution’s limits? Given the centuries-old importance of habeas corpus, the question of whether the Constitution itself granted Guantánamo prisoners the right to file the Great Writ was fundamental.

As previously noted, the Constitution says that Congress may “not … suspend[]” the “Writ of Habeas Corpus … unless when in Cases of Rebellion or Invasion the public Safety may require it.” No one claimed that Congress had applied the “Rebellion or Invasion” exception to suspend the writ. Instead, the government argued that Congress had not suspended the writ of habeas corpus, because prisoners like those at Guantánamo had never had a basic, constitutionally protected right to file a petition seeking the writ in the first place. (Recall that in Rasul the issue was whether the detainees had a statutory right to file habeas petitions.) The government argued that when the founders wrote the Constitution in 1789, no court would have issued that writ at the request of a noncitizen held outside the country. Therefore, the Guantánamo prisoners had no constitutional right to the writ. Congress could not have suspended any such right, for it could not take away something the prisoners never had.37

The Court, by a vote of 5 to 4, rejected the government’s argument. It held that the constitutional words “Writ of Habeas Corpus” did apply to Guantánamo’s prisoners and that Congress had unconstitutionally suspended the writ. Thus one cannot characterize Boumediene as a case in which the Supreme Court followed congressional directions or implemented Congress’s broader purposes. To the contrary, the Court invoked its ultimate judicial review power, holding that both Congress and the president had gone beyond the Constitution’s boundaries. Nonetheless, in doing so, the Court took account of the concerns of the other branches, interpreting the Constitution in a way that reflected an awareness of practical realities. Indeed, the Court used a standard that, in determining the reach of the Constitution’s habeas corpus guaranty, took account of “practical obstacles.”38

In concluding that the writ of habeas corpus was available to the detainees, Justice Kennedy, writing for the Court, first considered the basic values underlying the Constitution’s words. In 1215, King John signed the Magna Carta, in which he promised his barons that “[n]o freeman shall be … imprisoned … except … by the law of the land.” For centuries in England the writ of habeas corpus had helped make a practical reality of King John’s promise. From at least the seventeenth century, the writ allowed judges to ensure that neither the king nor other government officials could unlawfully imprison an individual. Because it prevented arbitrary imprisonment, Blackstone called habeas corpus “the BULWARK of the British Constitution.” The Court wrote that the writ “protects the rights of the detained by affirming the duty and authority of the Judiciary to call the jailer to account.” With this background in mind, the Court wrote that the framers of our own Constitution “viewed freedom from unlawful restraint as a fundamental precept of liberty, and they understood the writ of habeas corpus as a vital instrument to secure that freedom.” That is why they included “specific language in the Constitution to secure the writ and ensure its place in our legal system.”39

Second, the Court looked into historical practice. The English courts had considered a few petitions filed by aliens, including enemy aliens held in England, an African slave, and a group of Spanish sailors. The English judges had made clear that the writ covered Ireland, Canada, India, and the Channel Islands. But it did not cover Scotland or Hanover. The Court concluded that the historical evidence was too unclear, “too episodic, too meager,” to decide whether the writ’s scope was as limited as the government claimed.40

Third, the Court, taking a “practical approach,” wrote that whether “a constitutional provision has extraterritorial effect depends on the ‘particular circumstances, the practical necessities, and the possible alternatives,’ ” as well as whether “judicial enforcement … would be ‘impractical and anomalous.’ ” The Court held that these considerations strongly supported application of the writ in this case. Guantánamo is “in every practical sense” part of the United States. Our forces at Guantánamo faced no threat from an armed enemy. Application of the writ would create no friction with a “host government.” There was no reason to believe civilian courts and military forces could not work side by side. And the fact that Guantánamo had no civilian court system in operation meant that a habeas petition offered those detained there the best, possibly the only, way to obtain court review of their detention. In carrying out its role of safeguarding this basic constitutional protection of individual liberty, the Court did not ignore practical difficulties. Indeed, its opinion included the words “practical” or “impracticable” more than a dozen times. It held that it was not impractical to ensure the Guantánamo prisoners access to the writ of habeas corpus, and it held that the Constitution did so.41

The Court also had to consider a second government claim, namely, that the new act did not really suspend the writ because, by designating the court of appeals to review tribunal decisions, Congress had provided an adequate substitute for the writ of habeas corpus. The Court rejected this claim. The act did not explicitly give the appeals court the power to order a prisoner’s release. Appellate court review could not easily make up for the tribunals’ special pro-detention procedures, for example, the defendant’s lack of a right to attend all proceedings and to see the evidence against him. The act did not give the appellate courts the power to hear evidence that came to light after the tribunal reached its decision, nor could the appellate courts review a prisoner’s claim that the Defense Department should have convened, but did not, a tribunal in light of evidence that the prisoner had recently obtained. In any event, six years had passed and the prisoners still had not received habeas review, and the court of appeals’ approach threatened even more delay. Anyway, Congress did not want a habeas equivalent—it had deliberately sought to limit judicial review.42

The dissenting justices concluded that the Court should not have decided the questions until after the court of appeals had decided the detainees’ individual cases by applying the new act’s standards. In any event, the Court should have given the appeals court an opportunity to cure any procedural defects by finding them contrary to the Constitution or laws of the United States, just as the new act gave that court the power to do. Moreover, in the dissenters’ view, historical practice supported the government. In addition, the Court’s “functional” test of the writ’s scope would prove too difficult to administer in practice. It might well leave army field commanders uncertain as to whether courts would review their battle-specific decisions. And these potential consequences showed that the Court’s interpretation was belied by the Constitution’s delegation of the war powers to the president and Congress, not to the Court.

IN EXAMINING THE Guantánamo cases, I have not described at length the fierce arguments between majorities and dissenters. Nor have I considered how timing, personalities, the popularity of the war in Iraq, the approval ratings of the president, and similar matters might have psychologically influenced the parties’ presentations to the Court or its decisions. I have focused instead on the way the Court tried to protect the individual rights of highly unpopular individuals in circumstances where the president’s and Congress’s constitutional powers to detain those individuals were particularly strong. And I have emphasized the Court’s efforts to understand, and to respect, the role that other governmental institutions must play in wartime or where there is a special risk to national security.

In these four cases, the Court, aware of its role in protecting constitutional guarantees of liberty, recognized that the government’s lengthy detention of an individual raised serious constitutional questions. It began by interpreting statutes in light of their purposes, always assuming those purposes were consistent with our constitutional traditions. It decided constitutional questions only where necessary and always answering those questions narrowly. It proceeded slowly, step-by-step, recognizing throughout the institutional need for the president, with congressional support, to manage wars and similar threats to national security. It recognized too that those threats will sometimes require special procedures that offer individuals less protection than normal. But it did not explicitly determine the precise nature of those procedures or when or where the Constitution permitted their use. Rather, where possible, the Supreme Court left exploration of these implications of its decisions to other institutions, including the lower courts, to work out. The Court’s Guantánamo decisions seem to say, “Sufficient unto the day.…”

The strongest criticism of the Court’s holdings, and one that the dissenters emphasized, is that the Court has not set forth clear criteria that would bind lower and future courts. It has created constitutional uncertainty about where the line is that presidents acting with congressional support may not cross. But what is the alternative? Although constitutional interpretations that did not restrain the president would have created more certainty, they would have come at the price of eliminating protections on which the Constitution insists. At the same time, a set of clear legal rules—a matrix of what and how and when and where and whom the Constitution protects—runs the risk of doing just what the critics seek to avoid, namely, interfering significantly with the powers of Congress and the president to protect the nation.

Where a serious threat to security exists, the need of the other branches to exercise broad discretionary power is great. But in the Guantánamo cases the Court nonetheless exerted a tug on the constitutional string. It made clear that the president can be held constitutionally accountable.

What was the practical value of the Court’s holdings in these cases? The decisions did not secure speedy release of the Guantánamo prisoners, and many prisoners spent several years detained there, including some seventeen Uighurs who the government later said did not pose a threat to the United States. In part this long delay reflects the case-by-case way in which courts must work. In part it reflects the fact that after the Court’s initial decisions, Congress responded with statutes supporting the president’s actions.43

Still, the cases should slowly but surely bring about constitutional consideration by judges of the individual Guantánamo detainee cases, and the opinions may have considerable impact as precedent and as symbol. Rather than leaving a future executive administration free to act as it wishes, as the Korematsu Court effectively did, the Court left four cases for study by future presidential advisers. The cases counsel caution. They make clear that a president must take account of the Constitution, as interpreted independently by the Court. In that sense, in the Guantánamo cases, the law “held.”

CONSIDER TOO THE fact that, controversial as the Court’s Guantánamo decisions were, the president and the public nonetheless accepted them. In Hamdan a highly unpopular individual, bin Laden’s driver, won his case, and the president of the United States lost. In Boumediene the Court set aside a congressional statute, but there was no strong public movement urging President Bush to ignore the Court’s decisions. President Bush, unlike Andrew Jackson, expressed disagreement with the Boumediene decision but also said that he’d follow it: “We’ll abide by the court’s decision,” adding, “that doesn’t mean I have to agree with it.”44

Widespread public acceptance of the Court’s Guantánamo decisions may reflect in part political or other circumstances over which the Court had no control. But the way in which the Court decided the cases may have helped as well. The Court independently wrote decisions designed to safeguard constitutional protection of individual rights while also interpreting the Constitution in a workable way. The Court sought to respect the roles of other government branches. It sought to recognize the practical security needs that underlie enemy combatant detention. It proceeded cautiously, step-by-step. It decided the ultimate constitutional issue presented in Boumediene only after the Court had engaged in a dialogue with the other government branches through other case decisions over a period of several years.

Regardless, the other government branches thought it natural and appropriate to abide by the Court’s decisions. That fact reflects two hundred years of American history. Americans today accept the Court’s role as guardian of the law. They understand the value to the nation of following Court decisions, including those that protect unpopular minorities, even when they disagree with a Court decision and even when they may be right and the decisions may be wrong.

The public’s acceptance is never a sure thing. It cannot be taken for granted. It must be transmitted through custom and understanding from one generation to the next. At the time of the Guantánamo cases, that hard-won custom of acceptance was strong enough for the Court, at a time of crisis, to exercise its distinctive power of judicial review. The Court could define and enforce constitutional, liberty-protecting limits. And the law held.


Conclusion

THE FRAMERS OF our Constitution sought to create a democracy that would protect our liberty, work in practice, and endure over time. They saw the need for an institution that would patrol the legal boundaries that the Constitution created. Alexander Hamilton thought the courts were best suited to exercise that power, not because judges necessarily make wiser decisions, but because lodging that power elsewhere was more dangerous. A president with sole responsibility for deciding whether his own acts complied with the Constitution would become too powerful. A Congress with that power would act too politically; it would too rarely strike down a statute that was popular. The judicial branch, however, lacked both “purse” and “sword.” It was and is the “weakest” branch of government. And judges are expected to ignore political pressure when they decide cases.1

But can the Court exercise this power effectively? First, when courts issue decisions protecting those who are unpopular, will the public follow the decisions? In Hotspur’s words, “Will they come when you do call for them?” The question is critical. Active Liberty, my previous book, pointed out that the Constitution’s efforts to create democratic political institutions mean little unless the public participates in American political life. Similarly, the Constitution’s efforts to assure a workable constitutional democracy mean little if the public freely ignores interpretations of the Constitution that it dislikes. In this book, Part I described a nation that has gradually come to place confidence in the Court, accepting decisions with which it disagrees. And it provided examples of some of the ups and downs along the historical path that has led to this general acceptance.

Second, how can the Court write opinions that help the laws, including the Constitution, work well in practice? Part II described approaches that can help. It offered a practical approach to constitutional interpretation.

What does it mean for the Court to take a “practical” attitude toward legal interpretation? It means the Court will maintain strong workable relationships with other governmental institutions. It means the Court will take account of the constitutional role of other institutions, including their responsibilities, their disabilities, and the ways in which they function.

The concept of a workable Constitution is neither abstract nor ad hoc. We have seen examples of how that general idea helps shape more specific approaches to particular kinds of legal questions. Those approaches in turn can be useful when the Court faces difficult questions arising in different areas of law.

The approaches include those based on purposes and consequences, including the purpose of a reasonable legislator, where congressionally enacted statutes are at issue. They include comparative expertise, viewed in terms of a statute’s objective, in respect to executive branch administrative action. They include subsidiarity in respect to interpreting federalism-related statutes. They include specialization in respect to the roles of the lower courts. They include stability in respect to the Court’s relation through precedent to Courts of the past. As Part III pointed out, they include values and proportionality in respect to the interpretation of basic individual rights. And they include accountability in respect to the president and Congress in times of serious threats to national security, even if related practical and conceptual difficulties mean that the Court only sometimes tugs the accountability string.

These approaches do not make up a detailed theory of how to decide cases in general. They do not provide criteria for the evaluation of all cases. Nor will they prove useful in every case. They put to the side many factors that could affect how the Court does in fact decide cases—factors such as social or political context; the basic philosophical views of individual judges; contingent factual circumstances about the country that seem relevant at the time of decision; a consensus among bench, bar, and academy that earlier Court cases have gone “too far” in one direction and the Court should “pull back”; or new appointments to a Court perhaps made in order to change its direction. But simplification is necessary in order to describe the basic logic—the bones—of a few legal approaches that I believe can, should, and do play an important role when the Court decides. These approaches are consistent with one another. They form a coherent whole. And they can prove highly useful in resolving particularly difficult cases, area by area.

The approaches supplement other traditional legal tools, such as text, history, tradition, precedent, purposes, and consequences. They help to implement the Constitution’s own basic objectives, such as maintaining our democratic institutions, protecting fundamental individual rights, securing a degree of equality, dividing and separating governmental powers, and ensuring a rule of law. But, importantly, they do so in a way that helps the Court apply unchanging constitutional principles to a world of continuous change. As a result, they help the Court produce legal interpretations that work better for those that the law seeks to serve. The ultimate benefit is that the public is more likely to understand and accept the Court’s decisions as legitimately belonging to our democratic society. Thus, these approaches help to provide an affirmative answer to Hotspur’s question. When the Court calls, the public will come. The Constitution’s generally phrased promises will be kept in practice.

But a broader question still remains to be answered. As I said at the outset, when Benjamin Franklin was asked what kind of government the Constitutional Convention had created, his famous reply, “A republic, Madam, if you can keep it,” challenges us to maintain the workable democratic Constitution that we have inherited. In a democracy, enduring institutions depend upon the enduring support of ordinary citizens. And citizens are more likely to support those institutions they understand. Thomas Jefferson pointed this out. Even under the “best forms” of government, he said, “those entrusted with power have, in time, … perverted it into tyranny”; the “most effectual means of preventing this” is “to illuminate … the minds of the people at large.”2

So the broader question is, how do we “illuminate” those minds? How do we explain to the ordinary American why and how he or she should try to maintain a strong judiciary? The need is great. As we have seen, judicial independence forms one necessary part of a judicial institution that can help make the Constitution’s promises effective. And, as Justice David Souter has pointed out, a


populace that has no inkling that the judicial branch has the job of policing the limitations of power within the constitutional scheme, and no understanding that judges are charged with making good on constitutional guarantees even to the most unpopular people in society, that populace will hardly find much intuitive sense when someone trumpets judicial independence or decries calls to impeach judges who stand up for individual rights against the popular will.3



A public that does not understand the judiciary, its role in protecting the Constitution, and the related need for judicial independence may act in ways that weaken the institution. Where judicial elections take place, for example, as they do in many states, the electorate can vote against candidates who reach unpopular decisions, they can authorize litigants to contribute millions of dollars to judicial candidates, they can enhance the electoral importance of individual cases by limiting the length of judicial terms of office, and they can support ballot initiatives such as South Dakota’s “jail for judges” who “wrongly” decide cases. Where judges are not elected, as in the federal system, voters can still communicate to legislators that when they help select judges, politics, not law, is what matters.4 Indeed, as part of a 2000 survey asking whether judges decide cases on political or legal grounds, about two-thirds of respondents answered “legal”; five years later this number had dropped to about half.5

But explanation and widespread education are not easy to accomplish. People are busy going about their daily lives. And relevant concepts and reasons are not always easy to understand. Judicial independence, for example, is essentially a state of mind. Judicial independence was not present when a Soviet party boss would telephone a judge to tell him how to decide a case—on the unspoken penalty of the judge’s being deprived of a decent apartment or good schooling for his children. How can we explain the isolation of a judge confronted with the task of independently deciding an unusually difficult case? Can we explain this quickly to our fellow citizens who live busy, pressured lives?

It takes time and continuous effort to communicate the nature and importance of our government institutions. Support for the judicial institution rests upon teaching in an organized way to generations of students about our history and our government. It grows out of knowledge of our Revolution, our founding documents, the Civil War, and eighty years of legal segregation. It rests upon an understanding of our Constitution, of how government works in practice, and of the importance of the students’ own eventual participation to the Court’s continued effectiveness.

There is cause for concern about the health of this kind of education. Compared with a generation ago, there seem to be fewer classes in civics and government, fewer town meetings where (in Justice Souter’s words) “my concept of fundamental fairness began to form.” Only twenty-nine states now require the teaching of civics or government as part of their public school curriculum. This decline may help explain the dismal statistics: that a vast majority of eighth graders are not proficient in civics; only one-third of all Americans can name the three branches of government (two-thirds can name a television judge on American Idol); only one-third of eighth graders can describe the historical purpose of the Declaration of Independence; and three-quarters of our population does not understand the difference between a judge and a legislator.

Still, pessimism is not the complete order of the day. Private citizens, foundations, corporate officials, legislative committees, leaders from across the political spectrum, and retired Supreme Court justices are hard at work developing teaching materials and encouraging the teaching of civics. No one has worked harder than Justice O’Connor to explain to the public the need for civics education, including education about how our judicial institutions work.

Lawyers, bar associations, and judges can do the same. They can speak to students about the law; they can arrange for visits to the courts; they can help the schools develop teaching materials. Lawyers and judges can meet with local groups and explain what law is, what our legal system is like, what courts do, how the legal system and the courts affect the lives of ordinary citizens. Their presence transmits a simple message: we work with the law and with the Constitution. Our democratic Constitution assumes a public that participates in the government that it creates. It also assumes a public that understands how government works. Without this public understanding, the judiciary cannot independently enforce our Constitution’s liberty-protecting limits.

The stories this book sets forth are told from the point of view of one judge. I have drawn my own lessons from them. I hope they lead others to study the stories and ponder their lessons about our constitutional history. Then they too will be better able to help make our democracy work. I hope so.

That is why I have written this book.


Appendix A

Images

THIS BOOK DISCUSSES LEGAL CASES AND PRINCIPLES AT length, but it is important to remember that these cases were decided by, and these principles have a profound effect on, human beings. My hope is that the following paintings and photographs will help the reader to make this connection—to recognize that behind each of the famous cases I have described are real issues that have confronted real people.

First, I have included a portrait of Chief Justice John Marshall, who did so much to shape our understanding of the Constitution, along with a copy of the order served on James Madison asking him to explain why he never delivered William Marbury his judicial commission. Of course, the controversy over Marbury’s commission led directly to Chief Justice Marshall’s decision in Marbury v. Madison, which established the Court’s authority to engage in judicial review.

Second is a portrait of Chief John Ross, the Cherokee leader who fought so valiantly for his land, along with a painting of the Cherokee migration along the Trail of Tears, which the tribe traveled to Oklahoma after its eviction from Georgia.

Third, a well-known portrait of Dred Scott still leads us to think of his fortitude and humanity as he brought about a case the very vices of which helped awaken the nation to the need for slavery’s abolition. And portraits of Chief Justice Roger Taney and Justice Benjamin Curtis represent the opposite sides of a deep division that would split not only the Court in Dred Scott v. Sanford, but also the nation four years later in the Civil War.

Fourth, two photographs of the Little Rock integration tell us much without words. The first shows the failed efforts of one of the nine students to integrate the school in the face of strong opposition from those in the crowd. The second shows the world that, with the help of the 101st Airborne Division, the rule of law would carry the day. And a picture of the tombstone of Chief Ross’s wife, who died on the Trail of Tears, reminds us that she, a symbol of a president’s denial of the rule of law, lies only a mile from Little Rock High School, the scene of one of the law’s greatest triumphs.

Fifth, I have included pictures of a sign directing individuals to World War II Japanese internment camps, and of a camp itself, providing a glimpse of the conditions in which these American citizens lived.

The final is a photograph of Thurgood Marshall and members of the Little Rock Nine sitting on the Supreme Court’s front steps. This image suggests the distance our nation has traveled in making Chief Justice Marshall’s vision of America, as set forth in Marbury, a practical reality.
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This painting, which hangs in the United States Supreme Court, depicts John Marshall, the great chief justice who wrote the Court’s opinion in Marbury v. Madison.

(Rembrandt Peale, Collection of the Supreme Court of the United States)
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Before deciding Marbury v. Madison, the Court issued this show-cause order, in effect asking Secretary of State James Madison to respond to Marbury’s claim. Madison did not respond.

(National Archives)
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Chief John Ross led the Cherokee Nation. He strongly opposed Georgia’s efforts to seize the Cherokees’ territory, and he encouraged Supreme Court litigation on the matter.

(Library of Congress)
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After the ultimate failure of the tribe’s efforts to keep their land, they were forced to immigrate to the West. This painting depicts their involuntary journey along the Trail of Tears.

(The Granger Collection, New York)
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Dred Scott, who invoked the law in order to escape the bonds of slavery, became the subject of a Supreme Court case, now viewed as one of the Court’s worst decisions.

(Hulton Archive/Getty Images)
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A native of Maryland and once Andrew Jackson’s attorney general, Roger Taney wrote the Court’s Dred Scott decision.

(George Peter Alexander Healy, Collection of the Supreme Court of the United States)
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A native of Massachusetts, Justice Benjamin Curtis wrote the principal dissenting opinion in Dred Scott.

(Gregory Stapko, Collection of the Supreme Court of the United States)
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This famous photograph shows Elizabeth Eckford unsuccessfully attempting to enter Little Rock Central High School.

(Will Counts Collection: Indiana University Archives)
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Above: Members of the 101st Airborne Division escorting the Little Rock Nine into Central High School.

(Bettmann/Corbis)
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Right: Quatie Ross, the wife of Chief John Ross, lies buried where she died along the Trail of Tears. The trail symbolizes a defeat for the rule of law, but it is only a mile away from Little Rock Central High School, where, with the help of federal troops, the law won a great victory.

(Cindy Momchilov)
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A notice ordering persons of Japanese ancestry to report for internment during World War II.

(Dorothy Lange/Time and Life Pictures/Getty Images)
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This is one of the places to which those of Japanese ancestry had to report.

(Corbis)
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Before he was appointed a justice of the Supreme Court, Thurgood Marshall argued as a lawyer for the plaintiffs (and won) the case of Brown v. Board of Education. Shown here, he sits on the Court’s front steps with members of the Little Rock Nine.

(Bettmann/Corbis)


Appendix B


Background: The Court

THOSE NOT FAMILIAR WITH THE COURT MAY BE INTERESTED in certain essential background facts about how it functions and about the Constitution itself. The Court’s membership changes slowly over time. The Court’s nine members, each appointed by the president and confirmed by the Senate, serve “during good behavior,” often for life. President Jefferson is remembered to have lamented the fact that Supreme Court judges never retire and they rarely die. In the recent past, the men and women who serve as justices have tended to come from professional judicial backgrounds. In the past, former senators, former governors, former cabinet members, and even a former president have served as justices, but more recently the men and women who serve on the Court have served as judges in lower courts (typically federal courts of appeals), and, like most federal judges, they have begun their judicial careers in midlife after previous legal experience, practicing or teaching law.1

The Court’s decision-making role is more limited than many imagine. Its work focuses solely upon the interpretation and application of federal law. That law—the federal Constitution, congressional statutes, federal agency action—is itself limited, because the fifty states (each of which has a legislature, governor, and judicial system), not the federal government, are responsible for much of American law, including family law, property law, most tort law, business law, and criminal law. Perhaps 95 percent or more of all judicial proceedings take place in state courts.

Within the area of federal law itself, the Court hears only a handful of cases, mostly those that require the Court to resolve conflicts of interpretation among different lower courts. To put the caseload in perspective, consider that litigants file around forty-five million cases in all state and federal courts each year. Of these, I would guess that about eighty thousand to a hundred thousand may both raise a question of federal laws and reach the stage where a federal court of appeals or final state court decides that question. In about eight thousand of these cases, the losing litigant will ask the Supreme Court to hear the case. The Court in a year will fully hear and decide about eighty of those cases. Thus, those cases that the Court fully hears amount to a virtually invisible tip of a giant iceberg.2

These eighty cases, while few in number, are important in kind. Because the Court typically hears cases in which different lower courts have decided the same legal question in opposite ways, the Court’s decision, resolving the conflict, will almost always have considerable legal significance. And, as the Court’s history shows, decisions in some cases—for example, those involving desegregation or electoral reapportionment—have changed the life of our nation. In short, the Court comprises a small number of men and women of diverse views and backgrounds, appointed for life, who decide a small number of cases involving federal law. The Court’s decisions are usually final and frequently have considerable legal and practical impact.

In reading this book, one needs to understand a few basic features of the Constitution. (I exhort readers who have not done so—and those who have not done so recently—to read the Constitution itself; it is an admirably concise document.) The document, adopted in 1789, almost immediately amended with a Bill of Rights, and subsequently amended a further seventeen times, establishes a federal government. From the time of its adoption, the Constitution with its Bill of Rights provided a framework for democratic government. The framework included an explicit delegation of powers to the federal government (reserving all others to the states); an allocation of governmental powers (among three branches, legislative, executive, and judicial); protections, particularly in the Bill of Rights, of certain individual liberties, including speech, press, religion, freedom from unreasonable searches and seizures, and the payment of compensation for the taking of private property, as well as guarantees of fair procedures for those threatened with criminal prosecution.

After the Civil War the nation adopted the Thirteenth, Fourteenth, and Fifteenth amendments, which ended slavery, guaranteed constitutional protection of individual liberties from infringement by the states, assured individual citizens fair and equal treatment, and sought to guarantee racial minorities the right to vote. Later amendments, among other things, assured the popular election of senators, extended suffrage to women, forbade the poll tax, and lowered the voting age to eighteen.

Moreover, Congress cannot set aside a Court interpretation of the Constitution simply by passing an ordinary law. Rather, unless the Court itself modifies or overturns a constitutional decision, that decision can be changed only by amending the Constitution. And the Constitution is difficult to amend, requiring the affirmative vote of two-thirds of each house of Congress plus approval by three-quarters of the states or the calling of a special national convention (which has never been done). In a word: The framework-creating document, namely, the Constitution, is brief, general, practical, and permanent.3

The Court’s work has four important general features. First, specific, often determinative criteria normally govern the Court’s decision about which cases to hear in full. These basic criteria do not rest upon the intrinsic interest of the legal questions in the case. Nor do they assume that the Supreme Court will reach a “better” decision than did the lower courts. As Justice Robert H. Jackson noted, we are not final because we are infallible; rather, we are infallible only insofar as our word is final.4

Neither do the criteria require the Court to examine each petition (asking the Court to hear a case) in order to decide whether the lower courts decided the case correctly. Basic fairness does not require such an examination. Each litigant has previously received a trial and taken an appeal. And in any event, a Supreme Court bench of only nine judges could not fully consider and evaluate the soundness of eight thousand lower-court decisions each year.

As Chief Justice William Howard Taft, a former president of the United States, explained, the basic criterion for hearing a case is the need for federal law to be uniform throughout the nation. If all lower courts have reached similar conclusions about the meaning of a statutory or constitutional phrase, the law is already uniform. And there is normally no need for the Court to hear the case. If, however, the lower courts disagree, with some applying the law one way and others a different way, then there is a need for the Court to hear the case—to achieve national uniformity. We may also grant a petition for hearing if there is some other particular need for a single, authoritative court decision—for example, when a lower court has held a federal statute unconstitutional. But still, disagreement among the lower courts is the most commonly used criterion.5

Second, in carrying out its responsibilities to interpret statutes and the Constitution, the Court typically must decide how to apply a word or phrase in a document to a particular set of circumstances. To do so, the judges must interpret that word or phrase, that is, explain its meaning. Does the word “costs,” for example, in a statute that awards “costs” to a parent (who successfully shows that a school board must provide a better education to his disabled child) include the expense of hiring an expert witness? Does the Fourth Amendment’s language prohibiting “unreasonable searches and seizures” require police to obtain a search warrant for a car whose driver they have properly arrested and already restrained?6

Third, when deciding a typical case, each justice will read the same set of ten to fifteen (or more) briefs (legal documents of thirty to fifty pages each containing arguments) filed by the parties and other interested persons. Those persons can include the federal government, state governments, law enforcement officials, businesses, labor unions, environmental associations, public interest associations, and so forth. After reading the set of briefs, the justices will hear an hour-long oral argument, giving them an opportunity to ask the lawyers questions. Within a few days, the justices will discuss the case in a private conference and reach a preliminary decision. The chief justice, if he sides with the majority (or, if he doesn’t, then the most senior justice in the majority), will assign one justice to write a draft opinion (usually fifteen to thirty pages) explaining the Court’s legal conclusion and its reasons. The draft opinion’s author circulates the draft internally; other justices make suggestions; and eventually every justice joins the draft or writes a concurrence (an opinion agreeing in the result but for different or additional reasons) or a dissent or joins a concurrence or a dissent written by another justice. When all have written or joined, the work is done. The opinion upon which at least five members of the Court have agreed is the Court’s majority opinion. (Where a justice is disqualified from hearing a case and the Court then divides 4 to 4, the lower-court decision is automatically affirmed.) All opinions are then released to the public and eventually published. About 30 percent of the decisions are unanimous. About 25 percent are closely divided (5–4). However closely divided and controversial a decision may be, the justices maintain good personal relations with one another.

Fourth, when considering the Court’s interpretation of the Constitution, one needs to keep in mind that the Constitution sets forth a framework for government. It sets boundaries within which other government bodies must act. The boundaries not only structure government but also set limits upon its authority, explicitly defining, and thereby protecting, individual liberties that government cannot infringe. The Court, in a sense, patrols those boundaries, deciding when an action by a state or federal government falls outside the bounds and lies in forbidden territory. The legal questions about where the boundaries lie may be difficult. When, for example, does a law affecting speech (say, restricting political campaign contributions) fall outside the boundary that the First Amendment puts in place? When does a law prohibiting abortion fall outside the boundary’s limits? Nonetheless, remember that difficult boundary-defining decisions constitute but a tiny part of the vast number of government decisions (embodied in laws, ordinances, rules, and regulations) that determine the kinds of communities, cities, states, and nation that Americans seek to maintain. The Constitution assumes that Americans will make these latter decisions, the vast bulk of government decisions, democratically through the direct or indirect actions of elected officials.

Within this basic decision-making framework the issues that this book discusses arise. How has the public come to accept the Court’s decision-making role as legitimate—to the point where it will typically follow even Court decisions with which it strongly disagrees? What can the Court do to merit the public’s confidence in the institution and to help maintain it?
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