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ocial workers have been involved in forensic tasks—matters related to the

courts and legal proceedings—ever since the profession’s formal inaugu-

ration in the late 19th century. Although the term forensic was not used by

social work’s earliest practitioners, without question many of the profes-
I sion’s original functions were forensic in nature. Perhaps the most visible
manifestation included social workers’ involvement in the creation of the first juvenile
court in 1899 as an alternative to handling minors in adult criminal courts. These pio-
neering social workers were visionary; they recognized that vulnerable people—in this
case minors—could best be served by professionals who understand the importance of
social services in the context of legal proceedings.

Since those significant, yet modest, beginnings, forensic social work has evolved
and matured. Social work’s earliest practitioners hardly could have imagined the re-
markably diverse functions performed by today’s forensic social workers, the settings in
which they work, or the clinical, organizational, policy, and ethical challenges they face.
Today’s forensic social workers provide expert witness testimony, assessments and di-
agnoses, clinical services, evaluations, mediation, arbitration, supervision, and research
expertise. They work in settings as diverse as juvenile and adult courts, psychiatric hos-
pitals, community-based mental health clinics, child welfare agencies and programs,
domestic violence programs, and independent practice. Forensic social workers wrestle
with complex ethical issues concerning possible conflicts of interest and individuals’ civil
liberties and rights to informed consent, self-determination, privacy, confidentiality, and
privileged communication. They must be adept at interdisciplinary training and willing
to identify and implement “best practices” based on the latest empirical research and
evidence.

The education required to be a competent forensic social worker has grown expo-
nentially in recent years. Contemporary forensic practitioners must be knowledgeable
about and proficient in clinical assessments and interventions, legal rights and proce-
dures, ethical issues, and research, in addition to being competent in their primary field
of practice (mental health, addictions, child welfare, domestic violence, juvenile justice,
criminal justice, aging, and so on).

Historically, forensic social workers have had to rely on knowledge and information
drawn from diverse disciplines and sources. Only recently have forensic social workers
been able to rely on literature produced explicitly by and for them. Springer and Roberts’

Xiii
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Foreword

Handbook of Forensic Mental Health With Victims and Offenders is a vitally important
addition to this emerging and essential body of knowledge. This compelling publication
places between two covers a broad collection of informative, original essays on core issues
in forensic social work. This engaging volume offers readers keen insights into forensic
practice related to child abuse and neglect, domestic violence, suicide, psychiatric care
and mental illness, juvenile justice, adult corrections, addictions, trauma, and restorative
justice.

Asthe Handbook of Forensic Mental Health With Victims and Offenders clearly demon-
strates, social workers are uniquely positioned for forensic tasks. Social work’s explicit
and deliberate endorsement of a generalist perspective, which includes simultaneous
focus on individuals’ private troubles and the environmental circumstances and public
policies that surround them, is particularly well suited to forensic practice. Social workers
in court, correctional, child welfare, mental health, addictions treatment, and domestic
violence settings must attend to both complex clinical issues and daunting organizational,
community, and policy dynamics that affect offenders, clients, and victims. Competent
forensic practitioners must understand the ways in which these diverse and wide-ranging
phenomena influence mental illness, criminal conduct, child and elder abuse and neglect,
addictions, and domestic violence; in addition, they must grasp the ways in which these
same phenomena can help people address the troubling issues in their lives and lead to
the design, funding, and implementation of meaningful services, programs, and policies.
Social work’s broad-based perspective, education, training, and practice are ideal for this
daunting task.

Further, social work stands alone among human service professions in its firm,
unambiguous, clearly stated commitment—as expressed in the preamble of the National
Association of Social Workers Code of Ethics—to assisting our world’s most vulnerable,
oppressed, and disadvantaged citizens. The intersection between social work’s formal
mission statement and the goals and tasks of forensic practice is compelling.

Many years ago [ started my formal social work career working in the criminal justice
system as a group worker in a federal correctional institution. At the time I was relatively
unaware of the broader field of forensic practice. Many years later, my work in the criminal
justice field continues, currently in the form of my longtime service as a member of a
state parole board. Along the way I have watched the forensic field mature. The context
in which I practice today is vastly different from the one that existed when I entered the
field. Today we have a much firmer, clearer, and more enlightened understanding of the
nature of forensic practice, including the challenging roles, functions, responsibilities,
and dilemmas that this field of practice offers. The contents of Springer and Roberts’
Handbook of Forensic Mental Health With Victims and Offenders provide ample evidence
of that fact.

Frederic G. Reamer
Professor

School of Social Work
Rhode Island College
Providence, Rhode Island



n this completely new text—in collaboration with a distinguished team of
45 justice, forensic, and mental health experts—we have set out to provide
an authoritative resource on the delivery of evidence-based forensic mental
health services with victims, offenders, and their families.
BN Consider some sobering statistics. Early in the 21%' century, the U.S. De-
partment of Justice and the FBI reported that 26 million rapes, burglaries, robberies, and
thefts took place annually. A woman is battered every 9 seconds somewhere in the United
States, and 40 to 70% of juvenile and adult offenders have a mental health disorder.

Indeed, forensic social workers have a formidable and critical role in providing risk
assessments, expert testimony, mental health care, substance abuse treatment and other
timely best practices to both victims and offenders. Accordingly, the common thread
that binds together the 25 chapters in this book is a collective response to the overarch-
ing question: What is being done to advocate for, and deliver, critically needed
mental health interventions and social services to perpetrators and survivors of
serious and violent crimes? Consider just a few of the topics and issues covered in this
handbook: forensic risk assessment, expert testimony, developing mitigation evidence,
batterer group treatment, juvenile justice policies, juvenile offender assessment and treat-
ment, substance abuse treatment, mental health treatment, multisystemic treatment of
juveniles, motivational interviewing, criminal and drug court practices, adult correc-
tional services and programs, PTSD and substance abuse treatment, services for HIV
infected and incarcerated female offenders, community-based aftercare and recidivism
prevention programs, restorative justice, and victim-offender mediation.

It is our sincere hope that this handbook will be a useful and timely resource among
administrators, professionals, educators, and students in social work, psychology, and
criminal justice. Editing a book of such volume is a formidable task. Yet, if it helps
improve the life of just one offender or victim, it will have been worth the effort.
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Forensic Social Work

In the 21st Century

Introduction

To forensic practitioners, the study of and

intervention with victims as well as offen-ders

is certainly a challenging and most worthy

endeavor. Forensic practitioners have a formi-

dable role in providing risk assessments, ex-

pert testimony, mental health care, substance

abuse treatment, and other timely best prac-

tices to both victims and offenders. During the

past decade, the pendulum has finally swung

from neglecting crime victims to providing full

federal, state, and local funding for compre-

hensive social services, police response, court

intervention, computerized court case notification, emergency shelter, emergency med-
ical care, mental health services, victim compensation, advocacy, and crisis intervention
for crime victims and survivors of domestic violence.

Violent crime victimizations are pervasive throughout American society, and the
costs are enormous. Early in the 21st century the U.S. Department of Justice and the
FBI reported that 26 million rapes, burglaries, robberies, and thefts took place annually
(Roberts, 2003). In addition, a women is battered every 9 seconds somewhere in the
United States, and approximately 8.7 million women are battered annually (Roberts &
Roberts, 2005). With regard to the cost of crime, the Bureau of Justice Statistics (BJS)
has indicated that tangible and intangible costs total over $500 billion annually; this
includes property and productivity losses, medical expenses, pain and emotional suffer-
ing, disability, and risk of death (Roberts, 2003). What is being done to advocate for, and
deliver, critically needed social services and interventions to survivors of violent crimes? All
25 specially written chapters in this new book examine the current developments and
the most promising evidence-based practices in child maltreatment and domestic vio-
lence assessment and treatment; assessment and treatment of juvenile offenders; mental
health, drug treatment, medical treatment, and aftercare for adult offenders; trauma sur-
vivor assistance; victim—offender mediation; batterers intervention programs; restorative
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justice; expert testimony in child welfare and woman battering cases; and social worker
mitigation testimony in death penalty cases. The victim rights and services movement
is flourishing, especially with the recent passage of the Violence Against Women Act
(VAWA TII), which allocates $3.9 billion for the years 2006 to 2010 for programs to aid
battered women and sexual assault victims, as well as education and training for victim
advocates, social workers and nurses, law enforcement officers, prosecutors, and judges
in victim issues, and effective intervention strategies. In contrast, the funding picture for
practitioners in correctional settings has a long way to go and varies from state to state.
Unfortunately, all too often juvenile and criminal justice policies have been promul-
gated based on erroneous and magnified fears that all criminal offenders are violent and
dangerous, and as a result need many years of incarceration and punishment.

The fact is that the overwhelming majority—more than 80 percent—of crime victimiza-
tions in the United States are the result of property-related crimes, rather than violent
crimes. However, the violent murders committed by a very small number of offend-
ers receive a disproportionate amount of attention from the news media. (Roberts &
Brownell, 1999, p. 359)

In addition, a large number of mental health professionals are unaware of the fact that
many juvenile and adult offenders were victims of child physical abuse or sexual abuse,
child neglect, and/or domestic violence while growing up.

Many of today’s politicians and citizens are unaware that the revenge, punishment, and
confinement-oriented policies of the 1800s did not work but led instead to inmate vio-
lence and offenders who, on release from incarceration, were far more violent and
hateful than they were before confinement. If an inmate is treated like a wild animal,
in all likelihood, he will become a violent predator. However, if convicted people are
given opportunities for education, vocational training in a marketable skill, social skills
training, confrontational group therapy, and substance abuse treatment (that is, thera-
peutic communities like Synanon and Daytop Village of the 1960s and 1970s), then there
is a viable opportunity for them to seek a law-abiding lifestyle, particularly if they are
young offenders and have not been corrupted by habitual and chronic convicted felons in
maximum-security institutions and sadistic guards. (Roberts & Brownell, 1999, p. 360)

These are challenging times for the practitioners who are employed in or who hope
to be employed as correctional treatment specialists or counselors in adult correctional
facilities, and as victim advocates in victim assistance and domestic violence intervention
programs. Capital spending for prison building projects, custody and security, and law
enforcement staff has increased significantly. The increased funding for custody, security,
and law enforcement can provide some opportunities for forensic practitioners as long
as law enforcement and correctional administrators recognize the important roles and
complementary skills of forensic practitioners. According to the BJS (2004), funding for
major criminal justice functions—corrections (529% increase), police (281% increase),
and judicial (383% increase)—has steadily increased over the last 2 decades (from 1982 to
2001). As a result of “three strikes and you’re out” punitive legislation, state and federal
governments have built more prisons, and judges have meted out longer prison sentences.

Starting in the early 1990s, the public furor over the amount of highly publicized, violent
crime being committed by former offenders led to a new trend in which some state
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legislatures enacted laws to put habitual offenders (upon their third conviction) regard-
less of whether or not it was a minor offense in prison for the rest of their life, creating
a new philosophy or ‘three strikes and you're in prison with a life sentence.” (Roberts,
1997.p.7)

The critical issues of punishment versus rehabilitation, deterrence, and the determi-
nation of whether individual offenders are capable of change—long the topics of public
debate—have never been more relevant than they are today. The type of treatment that
the accused offender receives during and after arrest, adjudication, and conviction will
have a profound effect on the individual and on society. As forensic practitioners, many
of us believe in the offender’s potential for change, provided he or she is given oppor-
tunities for legal and system advocacy, individual and group therapy, substance abuse
treatment, motivational interviewing and strength-based treatment, social services, and
vocational rehabilitation. Unfortunately, the emphasis on custody and punishment in
many states has led to the elimination of many mental health professional positions in
adult corrections, while other states have hired more forensic practitioners to work with
juvenile offenders and to prepare adult offenders better to transition to their reentry into
the community (Roberts, 1997).

Five of the chapters in this new book focus on forensic risk assessment roles and
measures, expert testimony essentials and guidelines, methods of developing mitigation
evidence related to child maltreatment and domestic violence, and the effectiveness of
batterer group treatment modalities. The next nine of the chapters focus on the most
promising juvenile justice policies, juvenile offender assessment measures, juvenile court
procedures and practices, substance abuse treatment, mental health treatment, multisys-
temic treatment of juveniles and their families, motivational interviewing, and the con-
tinuum of mental health and case-management services needed by mentally ill juvenile
offenders. The final eight chapters in this new book focus on criminal and drug court
practices, adult correctional services and programs, best practices for posttraumatic stress
disorder (PTSD) and substance abuse treatment, medical services for HI V-infected and
incarcerated female offenders, community-based aftercare and recidivism prevention
programs, and restorative justice and victim-offender mediation.

With violent crime and the fear of violence pervading American society, two ma-
jor growth industries exist. The first is of paramount importance for social workers,
counselors, and criminal justice professionals: expanding victim assistance, domestic vi-
olence intervention, rape crisis intervention, and sexual assault prevention programs.
The second growth industry—creating more punitive prisons and incarcerating offend-
ers for longer sentences—is often diametrically opposed to the helping profession’s role
of facilitating rehabilitation and the delivery of humane social services. In the epilogue,
social work pioneer Professor Emeritus Harris Chaiklin points out that too many ill-
informed and conservative politicians and legislators blindside the public by repeatedly
dramatizing punishment and long-term incarceration as the only solution to criminality.
With all of the research studies that have been completed in the past 40 years, educated
legislators and correctional administrators should realize that the only thing that does
work in preventing recidivism is a wide range of programs and resources dedicated to
humane treatment and rehabilitative services, and community-based options in the least
restrictive environments for offenders who have gone astray.

Social workers as change agents, legislative advocates, policymakers, and program
administrators can have an important influence on the development of humane and
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cost-effective programs for both victims and offenders. Consider the career of one so-
cial worker, Dr. Noél Bridget Busch, who has served in each of these roles. Dr. Busch
is Assistant Professor and Director of the Institute on Domestic Violence and Sexual
Assault at The University of Texas at Austin School of Social Work. When Professor
Springer and Professor Roberts approached Dr. Busch about contributing to this book,
she was asked to share her story about how her career had evolved. Accordingly, her
biographical narrative is exactly that—a narrative written in the first person.

Noél Bridget Busch, PhD, LMSW, MPA, Assistant Professor, The University of Texas at
Austin

I am a social worker, and I have worked in the criminal justice system for the past
18 years. As my role as a social worker has evolved in various social institutions, [
have come to believe strongly in the role of forensic social workers in prison, parole,
and the court systems. I began my professional career in the criminal justice system
as a student intern with the North Carolina Department of Correction, Division
of Parole Services, in 1987. In 1989, after completing an internship and earning a
bachelor’s degree in psychology, I served as the assistant director for a prerelease
program funded by the North Carolina Department of Correction Parole Services.
This community-based program, located in Greensboro, North Carolina, offered
incarcerated men alcohol and drug treatment, interviewing and employment skills,
group and individual counseling, stress management, and numerous other life skills
programs with the goal of reducing recidivism. I regularly visited prisons in North
Carolina, where my supervisor and I educated prison personnel on the benefits of
the program and recruited potential clients. Clients attended the community-based
program for 30 days and graduated with a certificate of completion.

After approximately 2 years in that position, the program was disbanded because
of state budget cuts, and I became a parole officer and managed a caseload of paroled
men and women in two North Carolina counties. Because of the high caseloads
of 80—120 parolees and the structure of parole services, officers had little time to
devote to supportive service for their clients. In my capacity as a parole officer, I was
responsible for monitoring the whereabouts of my parolees, screening for drug use,
ensuring that restitution and child support were paid, and verifying employment
and nightly curfews. Ultimately, in my position as a parole officer I was charged
with the responsibility of reporting to the court system if any of my clients were in
violation of their parole requirements or absconded, and when the court so ordered
I served arrest warrants.

In 1991, frustrated with the lack of services for paroled men and women, I de-
cided to attend graduate school at the University of South Carolina, earning an
MSW degree in 1993. As a student with emergent interests in feminism, I was
placed at Sistercare, an organization that serves battered women and their children
in Columbia, South Carolina. Because I was a second-year graduate student with a
macro concentration, the agency charged me with organizing a statewide effort to ad-
vocate for incarcerated battered women who had killed their partners in self-defense.
One of my first tasks was to research and document the numbers of incarcerated,
battered women who had killed their partners in South Carolina. I analyzed the
circumstances of their cases by reading trial transcripts and interviewing the women
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in prison. A statewide coalition was organized that included a steering committee
comprised of incarcerated women and advocates. I met weekly with the coalition
and, with their guidance and the supervision of the agency director, developed a
strategic plan to advocate for early parole consideration for these women. In order
to enhance my therapeutic skills, I also began to co-facilitate support groups for
other incarcerated battered women in Columbia, SC. After months of planning and
seeking the advice of many leaders of national women’s organizations, the coalition
decided to use the legislative process to seek early parole consideration for these
women. In 1994, the South Carolina Legislature passed a law that provided for
early parole consideration of incarcerated individuals who had a history of intimate
partner violence that may have contributed to her or his crime. I and the members
of the coalition led a legislative effort that included educating members of the state
assembly; organizing testimony of experts and incarcerated, battered women before
house and senate subcommittees; and mobilizing a grassroots effort. The majority
of women who qualified for early parole consideration and were later judged to be
no longer a threat to society had also been engaged in therapeutic support groups
for battered women, in individual counseling, and with social workers while incar-
cerated. As a part of the review for early parole, the coalition provided evidence
that their histories of intimate partner abuse contributed to the commission of their
crimes. The law also required that these offenders serve at least one-third of their
sentences before being considered for early parole. Due to the efforts of many ad-
vocates, dozens of cases of incarcerated battered women who killed in self-defense
have been reviewed by the parole commission, and subsequently many women have
been released on parole.

After returning from 2 years as a Peace Corps volunteer in Romania, I earned
a master of public administration degree from the University of South Carolina in
1997 and began a doctoral program in social work. At this time, I was reemployed
with the same agency servicing battered women in Columbia, SC, and assisted in
preparing additional cases for the parole commission. In December 2000, I com-
pleted a Ph.D. degree in social work from the University of South Carolina. My
dissertation was entitled Battered Women’s Moral Reasoning: Conception and Consid-
erations of ‘Right’ and ‘Wrong,” and it was later published in condensed form as an
article in the Fournal of Social Work Education in 2004. No statistically significant
differences on the Defining Issues Test (DIT), a measure of moral development, be-
tween battered and nonbattered women were found. Moreover, in-depth interviews
revealed that while battered women defined their violent relationships as “wrong,”
many reported that they were unable to leave their relationships because of fear of
reprisal and threats of retribution by their abusers.

I joined the faculty at the School of Social Work at The University of Texas
at Austin as an assistant professor in December 2001. I am now the Director and
Principal Investigator of The University of Texas Institute on Domestic Violence
and Sexual Assault and have managed over 20 research and direct service projects,
totaling over $1.2 million dollars worth of external funding. I served as the principal
investigator of the first statewide study of the prevalence of sexual assault in Texas.
The information from this study has been used to educate legislators; state, county,
and local leaders; and community members about the crime of sexual assault. |
testified twice to members of the Texas Legislature about sexual assault crimes and
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the Uniform Crime Report. Since moving to Texas, I have continued my direct
social work practice with women in prison as a volunteer co-facilitator of a support
group for survivors of intimate partner violence and sexual assault at the women’s
prison in Gatesville, Texas.

In addition, I have served as an expert witness in a dozen cases involving victims
of domestic violence or sexual assault from across the state of Texas. In my capacity
asan expert witness, | have educated judges, attorneys, and juries in immigrant, civil,
and criminal courts and parole services on the complex dynamics of interpersonal
violence. I have provided written biopsychosocial assessments on clients and given
oral testimony. In one federal immigration case, my written report and oral testimony
provided critical analysis for understanding the plight of undocumented battered
women. Consistent with the federal Violence Against Women Act (VAWA), I ex-
plained to the court the circumstances of extreme cruelty and extreme hardship that
an undocumented battered woman faces and the power and control strategies that
batterers utilize to instill fear and maintain silence in their intimate partners. Many
undocumented victims of intimate partner violence report that they do not seek
police intervention or assistance from local agencies serving victims because their
abusive partners have threatened to report them to immigration services or phys-
ically harm or kill them and their children. These women feel trapped. My expert
testimony provided the court with critical information that resulted in a favorable
ruling for the victim. I recall arguing that “social workers should have a central role in
forensic work. We are professionals highly skilled to complete in-depth assessments
with clients that provide a broad, ecological framework for understanding complex
circumstances and situations. Improvements in the jails and prisons, courts, and in
the aftercare systems will only be achieved with the thorough and thoughtful profes-
sional consideration that social workers provide. It isa matter of striving toward social
and economic justice for some of the most disenfranchised citizens in our society.”

[Editor’s Note: At the time of this writing, Dr. Noél Bridget Busch was awarded
the 2006 Distinguished Recent Contributions Award by the Council on Social Work
Education (CSWE).]

The Future

Social workers like Noé€l Busch embolden the future of forensic practice. What can we
expect in the year 2017 and beyond? Will federal and state agencies continue to allocate
billions of dollars to more and more jails and prisons? Will the skyrocketing costs and
relative ineffectiveness of prisons result in a reallocation of scarce funds toward the more
cost-efficient alternatives to incarceration such as pretrial diversion, electronic monitor-
ing, family counseling, restorative justice and restitution, and victim—offender mediation?
There seems to be a consensus among justice social work authorities that community-
based alternatives to incarceration need to be expanded throughout the nation.

We predict that the future of forensic practice will become increasingly grounded in
evidence-based practice as scientific research continues to be conducted. It is important
to strike the right balance between corrections and treatment. A key point of contention
among practitioners and researchers who work with juvenile and adult offenders has been
an operational definition of the term effective treatment or evidence-based practice (EBP).
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Simply defined, evidence-based practice is the use of treatments for which there is
sufficiently persuasive evidence to support their effectiveness in attaining the desired
outcomes (Rosen & Proctor, 2002). It is very important to underscore that EBP is also
a process in which the practitioner poses a well-structured question, queries a database
and the literature to find current evidence, evaluates the evidence found, and applies
the evidence to the client taking into consideration the client’s values, preferences and
clinical context (Sackett, Straus, Richardson, Rosenberg, & Haynes, 2000).

Take substance-abusing criminal offenders as one subset of offenders. The Treat-
ment Outcome Working Group, a panel of treatment and evaluation experts sponsored by
the Office of National Drug Control Policy (ONDCP), established the following results
and outcomes that define effective treatment with substance-abusing offenders:

reduced use of the primary drug;

improved functioning of drug users in terms of employment;

improved educational status;

improved interpersonal relationships;

improved medical status and general improvement in health;

improved legal status;

improved mental status; and

improved noncriminal public safety factors such as reduction in diseases (ONDCP,

1996).

O JOo g1l W N —

It is safe to assert that for most offenders, effective treatment must address the
offender’s medical, psychological, social, vocational, and legal problems. The contempo-
rary debate over what constitutes effective treatment with offenders is at least 4 decades
old. In 1966, Robert Martinson, Douglas Lipton, and Judith Wilkes were charged by the
New York State Governor’s Special Committee on Criminal Offenders to examine “what
works” in rehabilitating criminal offenders. The Committee was formed on the premise
that prisons could rehabilitate, that New York State’s prisons were not making serious
efforts at rehabilitation, and that they should be transformed from serving a custodial
function to a rehabilitative one (Martinson, 1974).

In their 6-month search of the literature reviewing all rehabilitation studies published
in English from 1945 to 1967, Martinson and colleagues found 231 studies that met the
following operationalization of rehabilitation: the extent to which a prisoner adjusted to
prison life, experienced vocational and educational achievements, underwent personality
and attitudinal changes, made a general adjustment to society, and returned to crime
(recidivism). To be included, the study had to have a control or comparison group.

Martinson’s (1974) first published account synthesizing the 1,400-page report ad-
dresses only “the effects of rehabilitative treatment on recidivism, the phenomenon
which reflects most directly how well our present treatment programs are performing
the task of rehabilitation” (p. 24). However, Martinson noted that even this one measure
brings with it several methodological limitations, such as the challenge of determining
whether what works for one offender also works for another given the disparate groups
being studied and the wide range of definitions ascribed to the term recidivism rate across
studies. Nevertheless, in response to seven questions explored in Martinson’s (1974)
article, he provided the following bold summary of the findings: “With few and isolated
exceptions, the rehabilitative efforts that have been reported so far have had no appreciable
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effect on recidivism™ (p. 25, italics in original). Ignoring the major methodological limita-
tions noted by Martinson, the politicians and media honed in on this dim summary.

In response to Martinson’s (1974) seminal work, others have conducted system-
atic and sophisticated analyses over the years to determine what treatment strategies
are effective with different populations. Throughout this handbook, a review of what
treatments work with specific populations will be a recurring theme.

The evidence-based practice movement has gained considerable momentum in the
social work profession, both in North America and the United Kingdom. The most
recent comprehensive addition to the social work literature is the Evidence- Based Practice
Manual, by Robertsand Yeager (2004). In this book, Proctor and Rosen (2004)suggest that
evidence-based practice is comprised of three assertions: (a) intervention decisions based
on empirical, research-based support; (b) critical assessment of empirically supported
interventions to determine their fit to and appropriateness for the practice situation at
hand;and (c) regular monitoring and revision of the course of treatment based on outcome
evaluation. We assert that evidence-based practice in forensic social work should be a
recurring theme in social work curriculum.

Curriculum for Social Work in the Justice System

Treger and Allen (1997) asserted that the university will need to play a unique role in
preparing social work students to fill the needs of the field in contemporary society.
Nearly a decade later, this assertion is even more amplified. Schools of social work must
assume leadership positions that will contribute to the inclusion of diversity and forensic
content in the curriculum. Social workers entering the field of criminal and juvenile
justice must possess knowledge of legal aspects and organizational systems unique to
helping profession practice. In particular, it is critical that bachelor and master of social
work (BSW and MSW) programs train social workers who are equipped to collaborate
with criminal justice personnel such as judges, correctional treatment specialists, and
probation officers. Accordingly, the curriculum requires a holistic approach to social
work, including knowledge of the subculture of other human service professions and
the processes of cooperation and achieving social change. Where possible, forensic social
work courses should be cross-listed across social work, psychology, and criminal justice
departments so that students from these disciplines have opportunities to learn from one
another, integrate a range of perspectives, apply Socratic questioning to challenge their
own assumptions, and build a common language from which to work.

In short, the fields of social work, psychology, and criminal justice simply must
do a better job of bridging a nexus. Consider the following excerpt from chapter 17 as
Belenko, DeMatteo, and Patapis examine the role of the social worker in drug courts:
“It is important for social workers in drug courts to understand fully the adjudication
process, the legal rights of offenders, criminal procedure, which rights are waived by those
agreeing to participate in the drug court, and other aspects of the criminal courts. Cross-
training on these issues is important so the social worker understands and appreciates how
adjudicatory decisions are made and how such decisions may conflict with the clinical
interests of the client. Although drug courts are a treatment-oriented intervention, they
are part of the criminal court system, and the first priorities are always adequate resolution
of the criminal case and public safety.” This is just one example, but it highlights the
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importance of practitioners understanding their roles within the context of the criminal
justice system.

In chapter 4, Carlton E. Munson shares the results of a study conducted by the
National Organization of Forensic Social Work (NOFSW), which found that only 4.3%
of accredited social work programs offered a course in forensic social work, and only
4.3% oftered a forensic specialization. Only 14% of the schools surveyed had plans to
develop a forensic specialization. Sixty-four percent of the schools reported offering a
course in social work and the law, but there was no indication that the courses focused
on forensic social work (Neighbors, Green-Faust, & van Beyer, 2002).

If social work is to become increasingly relevant to the justice system, it must recon-
ceptualize the field of practice and narrow the gap between education and the needs in
the field. A mutually useful relationship between educational institutions and the com-
munity may provide a cost-effective model for stimulating the kind of interchange and
development that provides multiple benefits to a range of systems. When education in-
volves itself with contemporary problems, it may become more effective in improving
the conditions of life—both in the states and abroad.

International collaborations must be given higher priority. College students are in-
creasingly looking for study-abroad opportunities as part of their collegiate program of
study. For example, UT—Austin is placing an increased emphasis on supporting study-
abroad opportunities for students and faculty, as are many universities. The UT—Austin
School of Social Work recently collaborated on a symposium entitled Youth, Education,
and Juvenile Justice: Perspectives from the U.S. and Brazil.

International comparisons place Brazil in fourth place with regard to the number
of general population homicides and in fifth place with respect to juveniles (Waiselfisz,
2004). Further review of these data show a homicide rate among the general population
as being relatively stable since 1980, yet the rate involving juveniles has almost doubled
in the last 20 years (1980: 30 homicides per 100,000; 2000: 54.5 homicides per 100,000,
Waiselfisz, 2004). One encounters a similar pattern involving juveniles in the United
States. Furthermore, in relationship to other large geographical regions, Latin America
and the United States are the only regions where the rates of juvenile homicides are
significantly greater than those observed in the general population (Waiselfisz, 2004).

Despite the progress in the legislative arena, recent reports indicate that serious
problems continue to be encountered in the transformation of a protective doctrine,
expressed by the Child and Adolescent Act, in educational interventions for juvenile
offenders. The most obvious findings reported include:

e lack of reliable and complete data relative to juvenile crimes;

® poor communication among responsible service providers working with juvenile
offenders (police, district attorneys, judges, program administrators, and non-
governmental agencies offering socioeducational services);

e lack of a stable, socioeducational services system that address the needs of juvenile
offenders;

e lack of research studies on interventions for this specific group of adolescents; and

e lack of systematic evaluation models to assess the efficacy of these efforts in spite
of a variety of existing, isolated initiatives.

With this in mind, it is evident that a need exists for more in-depth, systematic
investigation by those invested in the success of juvenile offenders, such as teachers,
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social workers, correctional officers, and judges—a multidisciplinary effort involving
different disciplines and service providers. Another important aspect is the need for
open, informed analysis and discussions of the experiences of others confronting similar
challenges.

In response to such concerns, the UT-Austin School of Social Work entered a col-
laborative model with numerous other entities, namely various other units at UT—Austin
(Brazil Center, Teresa Lozano Long Institute of Latin American Studies, School of Law,
School of Education), the Texas Youth Commission, the Texas Juvenile Probation De-
partment, the Federal University of Rio Grande do Sul, and the Brazilian Ministry of
Education. Such a collaboration has the potential not only to inform the research of pro-
fessors, but also to enhance the educational opportunities for college students interested
in studying (in this case) juvenile justice. Consider the project’s four objectives:

1 elaborate an integrated data system to capture essential information relative to the
juvenile offenders and incorporate it into the existing Rio Grande do Sul database
relating to children and youth,;

2 identify and systematize current effective educational and rehabilitative practices
with youth offenders;

3 study promising pedagogic practices whose goals are to facilitate the education of
youth with diverse behavior profiles in the general education system; and

4 elaborate formative and summative models of evaluation to assess the effective-
ness of implemented educational and rehabilitative interventions used with youth
offenders.

During the spring of 2005, visitors from Brazil visited Austin, Texas, for the first part of
the symposium. At the time of this writing, Professor Springer had just returned from a
visit to Porto Alegre, Brazil, with a team of delegates (faculty, community administrators
and practitioners, and graduate students) from Austin to learn firsthand about Brazil’s
juvenile justice system and to lay the groundwork for future faculty and student exchanges
(including graduate student research and internships). If social work programs are truly
to prepare social workers for culturally competent, holistic, community-based practice,
interdisciplinary and international collaborations like the Brazil initiative highlighted
previously may be worth exploring as part of the future of the social work curriculum.

Of course, we must also examine different ways of infusing forensic social work
content into existing curricula. Possibilities might range from simple course offerings to
amore formalized dual course of study leading to both the Master of Social Work (MSW)
and alaw degree. Professor Noél Busch, in her role as director of the Institute on Domestic
Violence and Sexual Assault, has spearheaded an effort to infuse domestic violence and
sexual assault content throughout the curriculum, not only in the UT—Austin School of
Social Work but also across the UT campus. These are just a few examples of how social
work curriculum can be enhanced to prepare students for work in the field of forensic
social work.

The course description and objectives from a forensic social work elective syllabus
offered at the UT—-Austin School of Social Work is provided here. The emphasis in the
course description that is placed on delineating and managing the dilemmas between
social work and legal ethics, the social worker’s authority, and the tension between social
control and social support is done so deliberately.
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Forensic Social Work Syllabus

Course Description

Forensic social work is the practice specialty that focuses on the intersection be-
tween law and health and human services. It requires the ethical knowledge and skill
capacity to balance the mutual and conflicting interests of client and community.
Multidisciplinary in nature, forensic social workers are found in such settings as
child protective services, guardian ad litem programs, juvenile offender treatment
programs, mitigation services, victim services, witness assistance programs, and
domestic violence shelters. Apart from work in forensic settings, social workers in-
creasingly encounter client problems (e.g., termination of parental rights, vulnerable
adults, child abuse and neglect, and foster and permanency placement) that require
them to work effectively in cross-disciplinary settings with police, court personnel,
attorneys, and corrections officers.

The purpose of this course, therefore, is to gain familiarity with the structure
of the American criminal and civil legal system with an emphasis on those areas
relevant to forensic social work, including expert testimony, rules of evidence, risk
assessment and management, and theories of causation of violence and aggression.
The course also focuses on delineating and managing the dilemmas between social
work and legal ethics, the social worker’s authority, and the tension between social
control and social support.

Course Objectives

Upon successful completion of the course, students will be able to:

1 understand forensic social work including purposes, functions, practice roles,
and practice settings.

2 demonstrate familiarity with the adversary process including the steps in civil
matters and criminal prosecution.

3 identify relevant social work values and ethics, apply them toward resolving
ethical dilemmas encountered in forensic social work practice, and critically
appraise the relationship between legal and social work ethics.

4 comprehend and articulate relevant theories and models of offender causation
including the influence of oppression and socioeconomic injustice.

5 demonstrate an understanding of best practices in developing mental health
evidence for forensic purposes.

6 utilize assessment skills relevant to determining competency of an accused to
understand rights, waive rights, be tried, and be executed.

7 apply the biopsychosocial assessment process to evaluate (a) degree of crim-
inal responsibility, (b) relevant mental and/or substance disorders, and (c)
collateral information including records, testing, and medical reports.

8 apply the knowledge and skills required to present court testimony, including
the role and responsibilities associated with being an expert witness.
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9 utilize skills in forensic social work as it relates to child welfare including
the interviewing of children and adults, giving of testimony, writing reports
required by the courts, and assessing foster care and adoption placements.

10 understand the concept of mitigation in criminal cases and demonstrate an
understanding of effective methods of developing skills in mitigating evidence
in capital and noncapital cases.

11 identify and evaluate methods of risk assessments and risk management for
their applicability to the criminal justice process.

Further examples of expanded social work roles addressed in social work curriculum are
reflected throughout the remainder of the book. This handbook is broken down into five
sections.

Section I of the book, comprised of chapter 1, examines the role and functions
of forensic social workers and provides the conceptual foundation for the rest of the
book. An emphasis is placed on evidence-based policies and practices to guide forensic
social work. In chapter 1, David W. Springer and Albert R. Roberts examine the vast
potential for professional social workers to become involved and responsive to both
criminal offenders and their innocent victims. We also examine current evidence-based
policies and practices, update trends and research findings, and focus on the most effective
interventions—best practices for the 21st century.

Section II of this book, comprised of chapters 2 to 7, coalesces around forensic risk
assessment issues and measures and forensic social work with special populations. This
section covers a range of topics, such as expert witness testimony in child welfare, expert
witnessing in criminal and civil cases involving woman battering, correctional social
work with criminal offenders and their children, the role of the forensic practitioner
in developing mitigation evidence, practice with HIV-infected women offenders, and
emerging trends in group treatment approaches with batterers.

In chapter 2, Aron Shlonsky and Colleen Friend address risk assessment in the
context of child maltreatment and domestic violence. Their chapter is conceptualized
in the context of responding to child maltreatment allegations. That is, it assumes that
the entry point for co-occurring child maltreatment and domestic violence cases is a
child maltreatment allegation. From this perspective, the literature is reviewed with re-
spect to the prevalence of domestic violence and how it is linked to child maltreatment.
The authors examine the challenges in making predictive assessments in both domes-
tic violence and child protection, positing that a nested or layered risk classification
system offers the greatest potential to assist caseworkers in making service decisions.
Key to this nested approach is the integration of safety and risk assessment informa-
tion with a detailed assessment of child and family functioning. This should include
consideration of the survivor’s perception of risk and the potential for long-term harm
that could accompany a range of responses from either a child’s placement or removal
from the home, as well as the child’s remaining in the home. Professors Shlonsky and
Friend suggest that engaging in the process of evidence-based practice encompasses the
use of these two elements (risk and contextual assessment) and extends to the identifi-
cation and continued evaluation of services for both child maltreatment and domestic
violence.
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In chapter 3, Kenneth R. Yeager and Albert R. Roberts examine the high rates of
preventable deaths in jails and prisons as a result of hanging, hog-tying, Taser shocks,
and cutting off the inmates’ breathing with four-way restraints within juvenile and adult
correctional facilities. The objectives of this chapter are threefold: to examine potential
risk factors for inmate death, to highlight statistics associated with inmate suicide, and to
examine risks associated with the practice of restraint within the criminal justice system.
This chapter combines actual cases and case exemplars designed to highlight contributing
factors and to discuss potential interventions to minimize potential foreseeable negative
outcomes of inmate abuse, harm, self-harm and injuries, victimization, and death.

In chapter 4, Carlton E. Munson addresses expert witness testimony (EWT) in
child welfare. Professor Munson explains that the forensic roles are primarily in three
interrelated areas: (a) performing evaluations for courts and attorneys, (b) serving as
consultants to attorneys, and (c) providing direct and rebuttal EWT. The author defines
and explores the role of expert witness, including expert witness qualification factors,
the content of EW'T, and the selection of experts. Despite the challenge associated with
the lack of a body of scientific studies regarding forensic social work practice, or perhaps
because of it, Professor Munson underscores the importance of preparing for forensic
social work practice and EW'T. The chapter covers forensic child evaluations and diag-
noses, depositions, affidavits, and interrogatories. Professor Munson reminds us that the
ultimate intervention in forensic social work is the provision of EWT. Accordingly, he
provides step-by-step guidelines for how to be professional and act in the best interest
of the parties in a case.

In chapter 5, Evan Stark provides an overview of expert witnessing in criminal and
civil cases involving woman battering, with an emphasis on how such testimony bears
on cases also involving the welfare of children. The first part of the chapter reviews
the background and most significant milestones in the evolution of expert testimony on
battering; the rationale, scope, and general applicability of domestic violence testimony;
and the major conceptual approaches to representing women’s experience of abuse. The
second part focuses on how to conduct a domestic violence evaluation in preparation
for trial. Drawing on his experience as a witness in a pathbreaking class action lawsuit
against the child welfare system in New York, Nicholson v. Williams, Professor Stark also
examines the role of the expert in cases where children have been exposed to domestic
violence. In the final sections, the author outlines the factors that can assist in evaluation
and risk assessment. Although there is often a need to assess victims, perpetrators, or
children in domestic violence cases clinically, this chapter is limited to the most common
scenario in which domestic violence experts are called, when an attorney or prosecutor
wants to provide the finder of fact or a jury with general information about woman
battering and its effects, including its effects on children.

In chapter 6, John P. Niland explores the role of the practitioner in developing
mitigation evidence; he defines mitigating evidence as anything that can justify a more
lenient sentence. In the context of a death penalty case, effective mitigating evidence can
spell the difference between life and death. In the noncapital case, mitigating evidence
can be used to support a sentence that the defense feels is appropriate in light of the
mitigation offered.

In chapter 7, Fred Buttell and Michelle Carney examine emerging trends in batterer
intervention programming. Professors Buttell and Carney begin their chapter by tackling
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the debate surrounding the prevalence of domestic violence, asserting that the answer
to this debate will ultimately drive solutions. Their review of the literature continues to
address complex issues. Given that most men in batterer intervention programs are
there as convicted offenders, the authors review the sequence of events that leads to the
adoption of pro-arrest policies in police calls involving domestic violence. They go on
to critically appraise outcome evaluations of treatment programs for domestic violence
perpetrators. The intervention program described in more detail is a structured, inten-
sive, 26-week, feminist-informed, and cognitive-behavioral group treatment program
that focuses primarily on anger management and skills development. A central issue for
those treating this population is determining how to do so within the constraints of both
legal mandates regarding arrest and state-legislated programming.

Section III of this book, comprised of chapters §to 16, examines the assessment
and treatment of juvenile offenders and the emerging role of the social worker and
other mental health professionals in juvenile justice. After increasing for a number of
years, and contributing to the spread of “get-tough,” punitive legislation, juvenile crime
peaked in 1994 and then declined almost every year for the past 12 years. However,
despite overall declines in juvenile arrests and even in violent arrests, arrests in some
categories have increased. The two areas of concern in recent years are simple assaults
and drug violations. One plausible explanation is the fact that more than a decade of
rapidly spreading get-tough and punitive policies increasingly placed juveniles in largely
ineffective and potentially dangerous environments such as boot camps, adult prisons,
and large, overcrowded juvenile facilities. On the positive side, we have recently witnessed
a slow yet gradual return to the rehabilitation-focused roots of the juvenile justice ideal.
To alarge extent, this therapeutic and rehabilitative movement is the focus of this section.

In chapter 8, Kimberly Bender, Johnny S. Kim, and David W. Springer systemati-
cally review randomized clinical trials of interventions for dually diagnosed adolescents.
"To accomplish this goal, the authors systematically reviewed empirical intervention stud-
ies and, for each intervention examined, asked the following questions: (a) What is the
evidence in support of this intervention as an effective treatment for dually diagnosed
adolescents? (b) What degree of change is associated with this intervention? (c¢) Given
certain common factors among treatments with demonstrated effectiveness, what are
some preliminary guidelines for treating dually diagnosed youth? Results examining
both between-group effect sizes indicate the efficacy of several treatment modalities
in improving specific aspects of treatment needs but highlight family behavior therapy
and individual cognitive problem-solving therapy as showing large effect sizes across
externalizing, internalizing, and substance abuse outcomes in dually diagnosed youth.
Preliminary guidelines for treating dually diagnosed adolescents are derived from a re-
view of those treatments shown to be most effective, and these findings are then examined
in light of their implications for juvenile offenders.

In chapter 9, Gerald Landsberg and Jo Rees assert that for practitioners to be effective
in their multiple roles as direct providers and as advocates they need to be cognizant of the
pathways of mentally ill or dually diagnosed youth into the juvenile justice system. This
chapter provides an overview of the pathways of youth into the juvenile justice system,
highlights potential points in the process in which helping professionals can intervene,
and gives examples of intervention based on New York City experiences that are also of
value in other locations, describes training offered to practitioners, and then discusses
the importance of advocacy and recommendations for systems-change activities.
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In chapter 10, Diana Falkenbach examines the psychopathic juvenile offender. Pro-
fessor Falkenbach explores psychopathic traits that constitute the construct of psychopa-
thy, including an in-depth discussion of the downward extension of the construct of
psychopathy to youthful populations and the controversy surrounding this shift. There
is potential benefit in practitioners exploring psychopathic traits in juveniles, such as
developing early prevention strategies. Given the importance of false positives and false
negatives, the complexities surrounding the assessment of psychopathic traits in juveniles
are a core focus of this chapter.

In chapter 11, Sarah W. Feldstein and Joel I. D. Ginsburg address the use of motiva-
tional interviewing with juvenile delinquents. This intervention strategy may be partic-
ularly useful for work with adolescents who experience ambivalence about changing their
behavior. Rather than interpreting ambivalence as a sign of indecision or pathology, am-
bivalence is considered crucial to the practice of motivational interviewing. The authors
describe and apply motivational interviewing to address a range of problems experienced
by juveniles and review the effectiveness of this approach to date.

In chapter 12, Jonathan B. Singer provides an overview of the juvenile justice system,
highlighting where social work values and practice can and should be employed. Balancing
the scholarly with the practical, he presents both findings from research and insights
from professionals in the field. Singer presents the current organization of the juvenile
justice system and discusses roles of the practitioner and juvenile probation officer,
including adjunctive helping profession services such as crisis intervention and family-
based services. He concludes with a discussion of the Balanced and Restorative Justice
(BARJ) model of juvenile justice that seeks to make the traditional rehabilitative—punitive
framework obsolete. This discussion is very timely because the Office of Juvenile Justice
and Delinquency Prevention has supported the adoption of BARJ since 1998 and most
states have included the principles in their statement of purpose.

In chapter 13, F. Carole Bryant, Allison Benesch, and Richard LaVallo explore the
role of the helping professional in juvenile courts. The role of the helping professional
in the juvenile court system has evolved considerably since the inception of social work
as a bona fide profession in the late 1800s. At that time, social workers were considered
social activists who advocated for change on behalf of people whom they encountered
in prisons and social welfare agencies. In recent years, social workers have become an
integral part of the criminal justice system as a whole, especially in the juvenile courts. The
authors examine a range of issues, including the importance for social workers to become
familiar with legal issues that have a direct impact on their role in the courts, social work
qualifications, the reliability of expert testimony, the credibility of a witness, hearsay
statements, confidentiality, therapist privilege, and immunity. The chapter concludes
with reflections and words of wisdom from Allison Benesch, a former associate judge
for the Travis County District Courts in Texas, where she has presided over juvenile
delinquency, child protective services, and family law cases.

In chapter 14, Scott W. Henggeler, Ashli J. Sheidow, and Terry Lee provide
an in-depth presentation of multisystemic therapy (MST), an intensive family- and
community-based treatment that has been applied to a wide range of serious clinical prob-
lems presented by youths, including chronic and violent criminal behavior, substance
abuse, sexual offending, psychiatric emergencies (i.e., homicidal, suicidal, psychotic),
and, recently, serious health care problems. Youths with these types of serious clinical
problems present significant personal and societal (e.g., crime victimization) costs, and,
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due to their high rates of expensive out-of-home placements, consume a grossly dispro-
portionate share of the nation’s mental health treatment resources. Across these clinical
populations, the overarching goals of MST programs are to decrease rates of antisocial
behavior and other clinical problems, improve functioning (e.g., family relations, school
performance), and reduce use of out-of-home placements (e.g., incarceration, residential
treatment, hospitalization). The steps of MST, and the effectiveness and transportability
of MST in alleviating these problems in juvenile delinquents, are examined starting with
the statewide programs in Missouri and South Carolina.

In chapter 15, Lisa Rapp-Paglicci draws on research studies in California, Virginia,
Florida, Colorado, New York, North Carolina, and other states that indicate that the
majority of juvenile offenders have one or more mental disorders and explores the com-
plexity of treating this population. Professor Rapp-Paglicci examines the importance of
conducting a thorough biopsychosocial assessment, ascertaining risk factors associated
with offending behavior and mental health problems, and using screening instruments
to aid in assessment with this population. She also reviews cognitive-behavioral therapy,
educational rehabilitation, functional family therapy, MST, and wraparound programs
as promising interventions to treat mentally ill juvenile offenders. Contraindicated ap-
proaches are also discussed, including boot camps, incarceration, and nondirective coun-
seling. Recently, President Bush signed into law the Mentally Ill Offender Treatment
and Crime Reduction Act of 2004. This law has set the stage to begin to address mentally
ill offenders in the juvenile justice system in a new manner and to provide the desper-
ately needed treatment that they require, as opposed to punitive-oriented boot camps or
prison.

In chapter 16, James Herbert Williams, Peter S. Hovmand, and Charlotte L. Bright
review the intersections between race and disparities in the juvenile justice system utiliz-
ing case examples of two communities at different stages in addressing disproportionate
minority confinement, reviewing the salient literature, and providing an overview of
practical approaches to address this significant issue.

Section IV of this book, comprised of chapters 17 to 21, explores forensic services and
programs for adult offenders in drug courts, jails, state prisons, and aftercare settings in
the community. Approximately 6.6 million people were on probation, in jail or prison, or
on parole in the United States at the beginning of this century. We know that the rates of
mental health and substance use disorders are typically much higher among incarcerated
adults than the corresponding rates among general community populations. Therefore,
this section identifies and discusses a range of important issues in adult corrections,
including the role and effectiveness of drug courts in facilitating addictions treatment
services, special needs of female offenders and their families, jail mental health services,
the treatment of PTSD in inmates, and the restorative justice movement.

According to the BJS (2005), during 2004 the total federal, state, and local adult
correctional population—incarcerated or under community supervision—grew by ap-
proximately 59,900 to reach the nearly 7-million mark. About 3.2% of the U.S. adult
population, or 1 in every 31 adults, was incarcerated or on probation or parole at year-end
2004. Four states had an increase of 10% or more in their probation population in 2004:
Kentucky (15%), Mississippi (12%), New Mexico (119%), and New Jersey (10%). The
adult probation population decreased in 21 states. Washington was the only state with
a double-digit decrease (down 27%). We are starting to see an increase in community
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treatment of offenders under parole supervision in some states. Specifically, a total of
10 states saw double-digit increases in their parole population in 2004, led by Nebraska
(249%). Nine states had a decrease in their parole population. Nevada, down 13%, was
the only state with a decrease of more than 10%.

In chapter 17, Steven Belenko, David DeMatteo, and Nicholas Patapis examine drug
courts as one means of helping drug-involved offenders. Grounded in a philosophy of
therapeutic jurisprudence, drug courts have become an increasingly important model
for linking drug-involved offenders to community-based treatment. The authors cover
drug courts in depth, addressing key operational components of drug courts, eligibility
for drug courts, the role of the drug court judge and other staff, application of sanc-
tions and rewards, clinical assessment, and delivering treatment in drug court settings. A
thorough review of the outcome research related to the effectiveness of drug courts is
provided, and gaps in the drug court research literature are highlighted. Finally, critical
issues, such as “creaming” and “net widening,” related to drug courts are discussed, and
recommendations for improving the effectiveness of clinical services are made. Regard-
ing the role of the practitioner, the authors conclude that given the case management,
clinically oriented approach of drug courts, helping professionals can play a vital role
in ensuring that the clinical and other service needs of drug-involved offenders are
being met.

In chapter 18, Diane S. Young provides an overview of jail mental health services,
beginning with a discussion of the scope of the problem. The legal basis for jail men-
tal health care and the generally accepted standards for jail mental health services are
presented. The organization of jail mental health services, including a description of
current practices—what services are actually provided and by whom—are explained.
Special clinical issues and dilemmas that occur in jail mental health practice are pre-
sented. Finally, promising approaches for the provision of jail mental health services are
explored.

In chapter 19, Sheryl Pimlott Kubiak and Isabel M. Rose discuss the prevalence of
trauma exposure and co-occurring trauma and substance use disorders among men and
women involved in the criminal justice system. The authors examine methods for assess-
ing trauma exposure and trauma-related disorders, as well as promising interventions
appropriate for institutional settings.

In chapter 20, Elizabeth C. Pomeroy, Michelle A. Rountree, and Danielle E. Parrish
examine best practices with HIV-infected/affected incarcerated women. The authors
review rates of infection among this population, as well as epidemiological and etiological
determinants of risk. They then summarize best practices, including targets for change,
preventative and treatment modalities, and the use of culturally grounded treatments.
The chapter concludes with a detailed description of a successful psychoeducational
treatment that has been developed, implemented, and evaluated by the lead author,
Professor Pomeroy.

In chapter 21, Jose B. Ashford, Bruce D. Sales, and Craig Winston LeCroy examine
factors relevant to formulating strategies for maintaining changes achieved in the treat-
ment process and in achieving specific rehabilitative objectives for preventing relapse.
The authors begin with a description of similarities and differences in the historical
development of aftercare in the fields of corrections and mental health. This is followed
by an examination of the outcome literature on case management, intensive supervision,
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psychosocial rehabilitation, and relapse prevention. In reviewing these approaches, Pro-
fessors Ashford, Sales, and LeCroy identify unexamined areas and issues affecting the
integration of correctional and mental health technology in caring for offenders in the
community, which, if unattended to, are associated with relapse and recidivism.

Section V consists of four chapters focusing on restorative justice dialogues, victim—
offender mediation programs, healing potential and outcome measures of restorative
justice practices, and posttrauma group interventions in New York City in the aftermath
of the September 11, 2001, mass terrorist murders.

In chapter 22, Marilyn Peterson Armour and Mark S. Umbreit explore victim—
offender mediation (VOM), which is the oldest, most widely developed, and most em-
pirically grounded expression of restorative justice. VOM provides interested victims the
opportunity to meet with the juvenile or adult offender, in a safe and structured setting,
with the goal of holding the offender directly accountable for his or her behavior while
providing important assistance and compensation to the victim. Professors Armour and
Umbreit discuss the values and traditions in which this approach is grounded and pro-
vide a brief history of the restorative justice movement. The authors go on to describe the
context and stages of the VOM dialogue and address the role of the mediator based on
their in-depth work in Minnesota, Illinois, Indiana, Texas, Utah, and other states as well
as Canada, Australia, New Zealand, and England. The effectiveness of VOM is reviewed,
as are pitfalls and unintended consequences of VOM. In the end, Professors Armour
and Umbreit conclude that the widespread practice of VOM in thousands of cases each
year and the empirical evidence generated over the past 25 years across many sites in
numerous countries strongly indicate that VOM contributes to increased victim involve-
ment and healing, to offenders taking responsibility for their behaviors and learning from
this experience, to community members participating in shaping a just response to law
violation, and to more positive public attitudes toward juvenile and criminal courts.

In chapter 23, Katherine van Wormer and Morris Jenkins examine the restorative
justice movement, which represents a paradigm shift from conventional forms of resolv-
ing wrongdoing to a focus on the harm to victims and communities. The authors begin
their chapter by addressing the scope of the problem, viewed as interpersonal violence
(violence and other forms of violation by one person or the other) as well as structural
violence at the societal level. Four models of restorative justice are explored, and in their
review of the literature on the effectiveness of restorative justice, Professors van Wormer
and Jenkins examine questions such as these: What does the literature show us about
the long-term effectiveness of these restorative justice models? Are lives altered thereby?
Does healing of the participants—victims and offenders—take place? The authors also
explore gender-based restorative initiatives in situations of battering and rape, as well as
cultural issues in restorative justice.

In chapter 24, Gary Behrman and the late William H. Reid present a task-based
group treatment approach to posttrauma intervention. When persons are traumatized,
much of what they assume about themselves, others, and the purposes of their lives are
disrupted, resulting in multiple disconnections from their past. The model is designed
to help individuals and their communities recreate these connections in meaningful,
creative, and responsible ways, which may result in change on informative, reformative,
or transformative levels. The model makes use of nine basic tasks in which the prac-
titioner, individuals, and community are active participants. The tasks comprise wel-
coming, reflecting, reframing, educating, grieving, amplifying, integrating, empowering,
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and terminating/revisiting. Use of the model is illustrated in the first author’s work with
employees of the New York City Adult Protection Services, who were witness to the
World Trade Center disaster.

In chapter 25, the epilogue, Harris Chaiklin provides an introduction and overview
of key issues in correctional practice, addresses curriculum-related issues for practitioner
education, and provides a historical perspective in order to bridge the past to the future
of correctional practice and the improved delivery of social services to inmates.

Conclusion

To the extent that articles appearing in the Social/ Work journal published by the National
Association of Social Workers (NASW) is a reflection of the field’s interest in forensic
social work, the interest has seemed to wax and wane over the years. From July 1998 to
July 2005, the Social Work journal published a total of 13 articles (an average of just one
article every 6 months!). By contrast, from November 1998 to November 2005, the Re-
search on Social Work Practice journal published 29 articles related to forensic social work
(an average of one article nearly every 2 months). It is worth noting that the Research on
Social Work Practice journal, edited by Dr. Bruce Thyer of Florida State University, is
sponsored by the Society for Social Work and Research. It is difficult to speculate why Re-
search on Social Work Practice has published many more articles related to forensic social
work in the past 7 years than has Social Work. Is it because Research on Social Work Practice
1s associated with the Society for Social Work and Research, a professional organization
that overtly commits itself to the development and dissemination of evidence-based prac-
tice? Is it because Dr. Thyer has been the sole editor of Research on Social Work Practice
since its inception, while Social Work rotates its editors, who may have different editorial
priorities and perspectives, on a 4-year cycle? Does it have something to do with the
type of manuscripts being submitted to these respective journals? Perhaps it is because
the NASW does not recognize forensics as a helping profession practice area. Whatever
the reason, the relatively few number of forensic social work publications appearing in
Social Work 1s of concern. With approximately 150,000 members of NASW (all of whom
receive the journal), practice strategies for improving the criminal justice system have
the potential to reach a wide audience. Yet, an alternative view is that we should feel em-
boldened. The Society for Social Work and Research continues to grow its membership,
and all members are given the choice to receive Research on Social Work Practice.
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Double Jeopardy: Risk
Assessment in the Context

of Child Maltreatment and
Domestic Violence

Molly is an ongoing caseworker for a Citiville Children’s Protective/Protection
Services (CPS) agency. One of her ongoing family reunification cases involves the
Smith family. The family initially came to the attention of CPS due to concerns
of neglect (involving mother’s and father’s substance abuse of crack cocaine) and
domestic violence (DV; father charged with assault). The three children, Tom, age
13, Cara, age 7, and Marie, age 3, were all placed with kin. Now, 1 year later, mother
has been in recovery and is seeking the return of the children. Father was briefly
jailed, but managed to hold on to his job. After about 6 months of a traditional
batterers’ intervention treatment program, he claims to have cleaned up and is

The authors gratefully acknowledge the substantial contributions made to this chapter by
Raclene Freitag (Children’s Research Center), Linda Mills (NYU), and Dennis Wagner
(Children’s Research Center).
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supposedly not living in the home. The children come home on a 30-day trial visit.
The CPS worker receives a cross-report called in to the child abuse hotline that
describes a “domestic violence” incident involving both parents, where father was
allegedly “high” and the now 14-year-old son, Tom, was seen chasing Mr. Smith
out of the home with a baseball bat. The CPS worker checks with the police and
learns that the father was slightly injured and was arrested.

First: Assess CPS risk.

e What will happen if I do nothing (weighing the risks of any course of action
or inaction)?

¢ Considering safety as the most important goal, how should I proceed?

e How does domestic violence interact with neglect to increase risk?

e Is the risk here low, medium, or high?

* How often do I need to reevaluate the risk?

Second: Assess DV risk.

* What is my role when domestic violence is involved?

e Are all DV cases dangerous to kids?

e How are the kids affected psychologically?

e Are there any physical injuries? Do any injuries require emergency room
treatment?

e How dangerous is this situation?

e What are the limitations of predictions about this family?

e Is the risk here low, medium, or high?

e How is the substantiation decision shaped by the DV incident?

Third: Assess context.

* What are the family dynamics? Is there substance abuse involved?

e Are there social supports and strengths to be built upon?

e What is the family’s perception of the situation?

e How will I attend to some of the risk factors pressing in order to reduce the
likelihood that Mrs. Smith, the children, or Mr. Smith will be harmed or
killed?

e How do domestic violence and CPS interact in terms of understanding the
family? Must I find a way to treat and/or prevent both?

e What available services would be most effective?

Introduction

Responding to child maltreatment is far more complicated than keeping children safe or
protected from their own parents. The twin goals of safety and permanence imply that
caseworkers must consider both the safety and ultimate well-being of the child. That
is, at each decision point, caseworkers must weigh the potential for harm if nothing is
done (i.e., leaving the child in a potentially abusive home) with the risk that intrusive
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actions aimed at child protection will ultimately prove to be harmful (i.e., unnecessarily
separating a child from his or her parent). This is no simple equation, and the stakes
are high. Yet the combination of severe consequences, the inherent difficulty of making
accurate assessments, and differences in skill levels among CPS workers is a set up for
unreliable case decision making (Shlonsky & Wagner, 2005).

CPS has begun to deal with this complicated decision-making context by using
various assessment tools (Rycus & Hughes, 2003; Shlonsky & Wagner, 2005). These
include one or more of the following:

1 Safety assessments: consensus-based lists of factors thought to be related to the
likelihood of immediate harm.

2 Actuarial risk assessments: empirically derived estimations of the likelihood of
maltreatment recurrence over time.

3 Structured contextual assessments: detailed appraisals of individual and family
functioning.

The combination of such approaches allows caseworkers to more simply and reliably
assess whether children might be safe if left in the home (safety assessment), generates a
more reliable and valid prediction of the likelihood of future harm (actuarial risk assess-
ment), and compiles detailed information that can be used to develop an individualized
case plan (contextual assessment). Nonetheless, children and families who are reported
for maltreatment often present with multiple problems spanning several service systems,
each carrying its own risk of harm. Among the most serious of these is domestic violence.
While domestic violence is often included as an item in safety and risk assessments,
the intersection of these two threats to children may necessitate an expanded course of
action.

This chapter is conceptualized in the context of responding to child maltreatment
allegations. That is, it assumes that the entry point for co-occurring child maltreatment
and domestic violence cases is a child maltreatment allegation. From this perspective, the
literature is reviewed with respect to the prevalence of domestic violence and its link to
child maltreatment. Next, we examine the challenges in making predictive assessments
in both domestic violence and child protection, positing that a nested or layered risk
classification system offers the greatest potential to assist caseworkers in making service
decisions. Key to this nested approach is the integration of safety and risk assessment
information with a detailed assessment of child and family functioning. This should
include consideration of the survivor’s perception of risk and the potential for long-term
harm that could accompany a range of responses from either a child’s placement or
removal from the home, as well as the child’s remaining in the home. Finally, we suggest
that engaging in the process of evidence-based practice (EBP) encompasses the use of
these two elements (risk and contextual assessment) and extends to the identification and
continued evaluation of services for both child maltreatment and domestic violence. At
the outset, we concede that the science of predicting human behavior, especially when it
comes to violence, is complex, risky, and not likely to be mastered. Nevertheless, there is
a public expectation that vulnerable children and parents will be protected from repeated
assault and that state intervention is both necessary and acceptable to prevent such injury
(Finkelhor, 1990). Though imperfect, this integrated approach appears to hold promise
for minimizing harm and providing effective services.
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Domestic Violence and Children’s Protective/Protection
Services: Scope and Consequences

The terms domestic violence and intimate partner violence can be used interchangeably to
represent a pattern of battering or abusive acts in the context of an intimate relationship.
Domestic violence spans a continuum of severity and includes physical, sexual, and
emotional abuse (Roberts, 2001). In the 1985 U.S. National Family Violence Survey,
16% of American couples (married and cohabitating) reported experiencing at least
one episode of physical violence over the course of the relationship (Straus & Gelles,
1986).

Each year in the United States, at least 3 to 8 million women of all races and classes
are battered by an intimate partner (Roberts, 1998; Straus, Gelles, & Steinmetz, 1980).
As disconcerting as these figures are, they likely underestimate the true prevalence of
single and multiple acts of domestic violence. Such approximations are based on self-
report, and survey respondents may be reluctant to disclose events that cause them to
harbor feelings of shame or embarrassment. Indeed, Straus and Gelles (1986) estimated
that only 14.8% of victims officially report DV incidents. Experts generally agree that
women are more likely than men to be seriously physically injured by domestic violence
because of men’s greater use of force and severity of tactic (Barnett, Miller-Perrin, &
Perrin, 1997). Further compounding these gender differences, women are far more likely
to experience an injury as a result of assault than are men (Straus, 1993).

Although there is still controversy as to whether domestic violence is bidirectional,
involving aggression by both parties, the issue is relevant to a discussion of domestic vio-
lence and child maltreatment for two important reasons: Most reports of child abuse and
neglect are made against women (American Association for Protecting Children, 1988;
Gelles & Cornell, 1990), and battered women sometimes mistreat their own children
(Casanueva, 2005; Ross, 1996). Women’s involvement in violence (not merely as respon-
ders, but as an initiators) has been documented in over 100 studies (Straus, 1999), yet
this seemingly intractable finding is at odds with the dominant DV advocacy paradigm,
which sees women only as victims (Dutton & Nicholls, 2005). This lack of clarity has
caused tension between DV advocates and child protection services, the latter of which
operates from the standpoint that the child is always the victim.

Estimates of the number of American children exposed to domestic violence vary
greatly and are also calculated from data in national surveys. Based on earlier calculations
that 3 million American households experienced at least one incident of interpersonal
violence in the past year (Straus et al., 1980), Carlson (1998) estimated that 3.3 million
children per year are at risk of exposure to parental violence. In their latest (1985)
national survey, Straus and Gelles (1990) found that 30% of parents self-reported that
their children witnessed at least one incident of physical violence over the course of that
marriage. Although this estimate includes incidents that have a wide range of severity,
some of which would not be considered by CPS to qualify as child maltreatment, the
magnitude of the problem in the general population is of grave concern.

Children exposed to parental violence are frequently the victims of co-occurring mal-
treatment. This co-occurrence has been investigated in single-site clinical samples and
shelter samples of abused women and their physically abused children, with rates of
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co-occurrence ranging from 30to 60% (Appel & Holden, 1998; Edleson, 1999). In
Canada, where exposure to domestic violence is treated as a maltreatment category, ap-
proximately 34% of substantiated cases in 2003 involved exposure to domestic violence,'
and 28% of indicated maltreatment reports were substantiated primarily for DV expo-
sure, making domestic violence the second most common form of substantiated mal-
treatment (Trocmeé et al., 2005).

Clearly, children are at risk of abuse from both adults in the household. As already
discussed, the risk of child maltreatment from battered mothers is an important consider-
ation when discussing risk assessment. It is equally important to note that in households
where the male batterer abuses his partner, batterers may also physically abuse the child.
Estimates of such co-occurrence range from 47% to 8§0% (Hart, 1992; O’Keefe, 1995),
making it imperative that DV advocates and child protection workers understand and
come to terms with both forms of abuse (Mills et al., 2000). Several studies and schol-
ars have identified child protection workers’ tendency to hold the mother to a higher
standard of responsibility than her partner in protecting her children (Davidson, 1995;
Davis, 1995; Magen, 1999; Mills, 2000). DV advocates propose that this is a gender
bias, and the differential perception of the role of the battered woman and the batterer
has led to friction between the two service systems (Beeman, Hagemeisten, & Edleson,
1999; Hartley, 2004; Saunders & Anderson, 2000). Edleson (1999) aptly notes that the
Children’s Protective/Protection Services system may lack the authority to hold a male
batterer accountable if he is not the father of the children. As Hartley (2004) correctly
points out, not all reported child maltreatment cases in families with domestic violence
are inaccurate in their assessment of failure to protect. In some cases, children are also
being physically abused or neglected by both parents. Thus, domestic violence and child
maltreatment (including neglect) can be two simultaneously occurring events (Hartley,
2004). Having found a surprisingly high level of neglect by mothers in families with se-
vere domestic violence, she argues for a continuing shift from a view of mother’s failure to
protect to a view that recognizes the need for interventions focusing on the circumstances
that endanger both mother and child (Hartley, 2004).

New information about domestic violence in the context of CPS services is also
emerging from the National Survey of Children and Adolescent Well-Being. This survey
begins with a U.S. national probability sample of children investigated for abuse and
neglect between October 1999 and December 2000 and follows them for the next 3 years.
Casanueva, Foshee, and Barth (2004) used these data to investigate hospital emergency
room (ER) visits by children. Although the survey is limited to the primary caregiver’s
self-report of domestic violence, and only a few caregivers were willing to acknowledge
that their child’s injury was due to domestic violence, mothers’ reports of current, severe
domestic violence were positively associated with children’s use of the ER. The authors
went on to find that maternal depression (a key factor associated with child neglect) and
lack of supervision (an element of child neglect) were also associated with children’s
injuries. They concluded that the identification of current, severe domestic violence in
the home and depression among mothers would help prevent future injuries to children.
Taken as a whole, Casanueva’s (2005) and Hartley’s (2004) work supports an earlier
finding made by a Los Angeles juvenile court in In re Heather A. (1997). Here the Los
Angeles Court of Appeals supported the lower court’s finding that children’s exposure to
domestic violence, even if only secondary, constituted neglect on the part of the battering
father.
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Best practice for families affected by both DV and child maltreatment calls on
advocates and child protection workers to “see double,” meaning they need to draw from
knowledge and understanding of both perspectives (Fleck-Henderson, 2000). But seeing
double comes with its own set of impediments, relative to the way these families enter
and behave in the two systems. In the DV track, women may self-report and voluntarily
remain for services after the violence becomes intolerable. On the other hand, entrance
into the Children’s Protective/Protection Services system is typically not self-initiated.
Services are generally involuntary, and the child’s removal is feared by most families.

Children who witness domestic violence can experience a broad range of harmful
responses including behavioral, emotional, or cognitive problems that may follow them
into adulthood (Edelson; 1999; Felitti, 1998; Groves, 1999; Nicholson v. Williams, 2002).
When children both witness and experience abuse, they are more likely to exhibit se-
vere behavior problems than children who only witness domestic violence or children
who are not exposed at all (Hughes, 1988), making effective intervention all that more
important. Despite the increased risk of poor outcomes, some children display remark-
able resiliency in the face of exposure to violence. Such resilience may be moderated by
the level of violence, degree of exposure, child’s exposure to other stresses, and his/her
innate coping skills (Edelson, 1999). On the other hand, Groves (1999) attributes this
resiliency to children being able to talk about the problem and the presence of another
adult who can both mediate the experience and promote coping, which would coincide
with the findings of resiliency studies (Werner, 1995; Werner & Smith, 1992). Canadian
researchers found that 26% of the children in their school sample could be classified
as resilient, despite their exposure to domestic violence (Wolfe, Jaffe, Wilson, & Zak,
1985). While not immediately obvious, such findings have serious implications for re-
sponding to domestic violence in the context of child maltreatment. A U.S. district court
judge found these arguments of resiliency to be persuasive when he ordered New York
City’s Administration for Children’s Services to stop removing children solely because
they saw their mother being beaten (Nicholson v. Williams, 2002). This challenge to
a common practice in one of the largest public child welfare agencies in the country
put the entire CPS system on notice that decisions about removal had to adequately

protect the rights of the nonabusing parent and consider the overall well-being of the
child.

The Challenge of Prediction

The challenges posed in making protective services risk determinations have been de-
tailed elsewhere (Gambrill & Shlonsky, 2001; Wald & Woolverton, 1990), as have risk
decisions in DV response (Cattaneo & Goodman, 2005; Dutton & Kropp, 2000). How-
ever, few studies have integrated the two areas. DV and child maltreatment assessment
share many of the same methodological issues in terms of predicting risk and making
subsequent service decisions. Specifically, the discovery of child maltreatment and do-
mestic violence begs the following questions: Will it happen again if nothing is done?
What are the consequences if it does recur? How might my actions, as a worker, forestall
this eventuality? Who is my client—the child, the battered parent(s), the abusing parents,
or all three? At the agency and policy level, what can we do to make sure that we are
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expending scarce resources only on cases where child maltreatment and/or domestic
violence are most likely to recur? How can we tell whether services are effective?

Cognitive Biases and Thinking Errors

Clearly in both fields, clinical prediction of risk is marked by cognitive biases and think-
ing errors, resulting in decisions that tend to have limited predictive validity (Dawes,
1994; Grove & Meehl, 1996). The sheer volume of observed information, the speed in
which decisions must be made, and the pressure to get it right can influence a worker’s
assessment of risk (Shlonsky & Wagner, 2005). Yet there is little evidence that, in the
face of such demands, workers can make reliable and valid predictions of future events.
In fact, the opposite is likely true, even for those armed with good information and
experience (Dawes, 1994; Dawes, Faust, & Meehl, 1989). One of the major reasons for
this shortcoming involves the inability of most people to accurately weigh and combine
large amounts of disparate and often conflicting information, prompting the worker to
select factors for the decision that have no relationship to the behavioral outcome being
forecast (Faust, 1984; Shlonsky & Wagner, 2005). For example, in a child maltreatment
case, an investigative worker might understandably focus on a parent’s combativeness
with the caseworker rather than on his or her overall parenting skills. There are situations
in which experts can quickly and accurately make judgments (Klein, 1998), but these
rarely involve long-term predictions of human behavior.

Fortunately, formal risk assessment measures have been developed in both child pro-
tection (Rycus & Hughes, 2003) and DV services (Cattaneo & Goodman, 2005; Dutton &
Kropp, 2000) in order to combat the shortfalls of unassisted clinical judgment. Tools such
as the California Family Risk Assessment for child protection and the Spousal Assault
Risk Assessment (SARA) for domestic violence are designed to guide decision makers
to those characteristics and observed behaviors that best predict the event of interest.
While there is still some debate about whether tools based on a consensus of experts
(consensus-based) or that employ statistics to generate an optimal combination of fac-
tors that predict the event (actuarial) are more predictive, actuarial instruments tend to
perform at least as well as consensus-based tools and almost always outperform unassisted
clinical judgment (Dawes, 1994; Grove & Meehl, 1996). Certainly, this is the case in child
protection, where the most rigorous of studies testing actuarial and consensus-based tools
favor the actuarial approach (Baird & Wagner, 2000; Baird, Wagner, Healey & Johnson,
1999).2

Laying this argument aside, then, what other issues should be considered? Why not
merely find an actuarial tool that works for both child maltreatment and domestic violence,
implement it, and be done? If only the world were that simple. While decisions informed
by evidence (in this case, validated tools) promise to be better than decisions based on
other sources, their predictive capacity is quite limited due to the nearly impossible task of
predicting human behavior, as well as the difficulty of accurately predicting events with a
low base rate of occurrence (e.g., femicide, child death by maltreatment). In other words,
tools can go only so far. In addition, there are several methodological and contextual
factors that must be addressed when considering both child maltreatment and domestic
violence. Finally, actuarial tools are designed for a very specific purpose: making an
optimal classification of risk (e.g., low, medium, or high). They are not inclusive of all
risk factors, and there is no guarantee that risk factors are causal for recurrence rather than
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links in a chain originating elsewhere. That is, the factors contained in a risk assessment
instrument cannot be used to develop a comprehensive service plan.

The Tools and Their Capacities

Risk assessment tools for domestic violence have been under development and in use
for at least the last decade (Fein, Vossekuil, & Holden, 1995), but there has been some-
what limited success in predicting recidivism (Hilton & Harris, 2005). Two commonly
used and validated instruments are the Danger Assessment (DA) and its revision (DA2)
(Campbell, 1995, 2004), and the SARA (Kropp, Hart, Webster, & Eaves, 1995). The DA
and DA2 are measures designed to predict the risk that a woman will be killed (femi-
cide) by her partner. The DA was validated retrospectively on a small sample, calling its
properties into question and presenting some interpretive problems (Dutton & Kropp,
2000). Acknowledging these limitations, Campbell (2004) recruited a larger and more
diverse multisite sample and revised the instrument based on her findings (2004). All but
1 of the 15 yes/no items were significant predictors of intimate partner femicide, and
the nonpredictive item (perpetrator’s suicidality) was retained due to its theoretical rela-
tionship with femicide. Five items were added, and a few were combined and otherwise
modified. The DA2 (see Figure 2.1) contains 20 items and is reported to have accept-
able reliability ranging from (.74 to 0.80. Given that the DA?2 is predicting lethality, a
fairly rare event, there are concerns about its ability to identify simultaneously women
at risk of femicide and women who are not at risk. That is, as sensitivity (ability to detect
women who will be killed) is increased, the specificity (ability to predict women who
will not be killed) decreases. For example, in Campbell’s (2004) study, a cutoff score of 4
produced a sensitivity of 83.4%, meaning that 83% of the women who were killed were
correctly identified retrospectively.® The trade-off for such a sensitive instrument is a
specificity of 39.2%. As a result of this statistical dilemma, the number of false positives
(number of women incorrectly predicted to be killed) is very high. This does not mean
that the instrument is not valuable or well constructed but, as we will discuss, it does
raise philosophical and political questions about where the bar should be set.

While the DA and DA2 are important factors for intimate partner femicide, this
represents a small (albeit important) part of all DV assaults. The most common forms
of family violence are so-called minor violent acts, and those acts are performed by both
genders (Straus & Gelles, 1990). The SARA, on the other hand, is a consensus-based
clinical checklist of 20 factors clustered into five areas. The SARA’s original purpose was
to structure and enhance professional judgments about risk (Dutton & Kropp, 2000).
Similarly to actuarial tools in use in child protection (Wagner & Johnson, 2003), the SARA
allows for clinical overrides in order to incorporate some level of clinical judgment into
risk decisions (Dutton & Kropp, 2000). Although the SARA’s interrater reliability is
reported to be high and its internal consistency moderate, evidence of predictive validity
(the ability of the tool to predict domestic violence) is modest (Heckert & Gondolf,
2004). In addition, it is unclear whether the SARA’s psychometric properties have been
tested on a CPS sample. The Sara’s 20 factors each have a range of response categories
consisting of three items: 0 (absent), 1 (subthreshold), and 2 (present). Fach of these items
is totaled, and risk of domestic violence is said to increase as the score increases, but,
unlike an actuarial approach, there appear to be no pre-established cutpoints to establish
low, moderate, or high degree of risk. Unlike the DA, the SARA is completed by a
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Revised Danger Assessment to assist in prediction of partner femicide.

caseworker and, ultimately, yields an estimation of harm rather than lethality. Although
they differ in the severity of what they seek to measure, the good news is that both the
SARA and the DA2 share certain comments, indicating that there may be reasonable
convergence between the two. The measures also appear to have fairly good reliability
and are easily completed. Nonetheless, overall predictive validity of both tools remains
modest.
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The Ontario Domestic Assault Risk Assessment (ODARA) is an actuarial tool devel-
oped for use by police officers conducting domestic violence investigations and, in this
context, appears to predict recidivism better than the SARA (Hilton, Harris, Rice, Lang,
Cormier & Lines, 2004). Hilton and Harris (2005) describe the tool as a 13-item scale
consisting of domestic violence history, general criminal history, threats and confinement
during the most recent assault, children in the relationship, substance abuse, and victim
barriers to support. Similar to other actuarial tools, each item is binary (0, 1) and the
total score is used to generate a probability of recidivism. This tool holds promise for a
number of reasons. First, its psychometric properties (Hilton et al., 2004) appear to be
similar to other actuarial tools used in different fields. Somewhat related, its simple, easy-
to-use structure will likely increase the reliability of domestic violence risk ratings and,
by extension, the validity of such predictions. Moreover, the tool was designed for police
investigations, and such inquiries have at least some similarity to child maltreatment
investigations in terms of their immediacy and inherently coercive nature. Nevertheless,
like the DA and SARA, the ODARA has not been normed on a CPS sample.

Child protection safety and risk assessment tools have also been in use for some
time (Fluke, Edwards, Bussey, Wells, & Johnson, 2001; Johnson & I.’Esperance, 1984;
McDonald & Marks, 1991; Wald & Woolverton, 1990), though the quality of the measures
and the integrity of their application vary. In general, these tools are designed to predict
either (1) risk of immediate harm (safety assessment) or (2) risk of maltreatment recur-
rence over time (risk assessment). The safety assessment is usually completed shortly
after the initial contact with the family, and the risk assessment is usually completed
toward the end of the investigation period. Unfortunately, most of the early tools lacked
sufficient predictive validity to be of much use in the field (LLyons, Doueck, & Wodarski,
1996). More recently, however, safety and risk assessment tools have been successfully
used in the field to contend more accurately with unsafe situations and high-risk families
(Fluke etal., 2001; Johnson, 2004; Wagner & Johnson, 2003). However, these instruments
also suffer from an inability to predict at high levels of accuracy for the same problems
detailed previously (i.e., high sensitivity and low specificity). There is some evidence,
though, that a well-constructed, easily scored actuarial instrument can be effectively
used in the field. Following up on the retrospective validation of the California Family
Risk Assessment, a similar tool (Baird & Wagner, 2000), Wagner and Johnson (2003) and
Johnson (2004) conducted a prospective validation the California Family Risk Assess-
ment using a sample using over 7,000 Children’s Protective/Protection Services cases
from a variety of California counties. Each tool was completed by trained workers in the
field during the course of their investigation. They found that the instrument maintained
its psychometric properties indicating that, with proper training of caseworkers using it,
the instrument transfers well to the field.

The Challenge of Measuring and Defining Outcomes

The prediction of child maltreatment is made difficult in the face of vague definitions
and outcome measures (Gambrill & Shlonsky, 2000; Wald & Woolverton, 1990), and this
likely translates into the DV sphere as well. Arguably, physical and sexual abuse can be
more readily defined and classified in terms of severity than other forms of maltreatment.
However, child neglect, the most pervasive and common form of maltreatment in the
United States (Hines & Malley-Morrison, 2005) is subject to widely ranging definitions
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and cutpoints (measurable point beyond which one can say neglect has occurred) across
studies (Zuravin, 1999). Defining domestic violence itself might be an easier task, but
defining when domestic violence becomes child abuse is another matter. Although there
are those who would argue that witnessing domestic violence is a form of child maltreat-
ment, and to some extent they may be right, this is not always a viable reason for mandated
services and, ultimately, removing a child from his or her family or home (Nicholson v.
Williams, 2002). At what point does CPS become involved in the response to domestic
violence? If we base this on emotional harm to the child, how is this measured? The
subtleties involved may make the creation of valid cutpoints untenable. The presence of
children who appear to be resilient to some of the measurable effects of domestic violence
(Edelson, 1999) indicates that children may react differently to similar types of exposure
to violence. What is not clear is whether these same children would remain resilient if
they were removed from the care of their parents. That is, if resilience is a confluence
of personal and situational factors, a change in situation might result in a change in
resilience. If resilience involves personal coping strategies, insight capacity, and parental
relationship, then removal might compromise or overwhelm the individual’s capacity to
maintain these so-called traits.

Many risk assessment tools use substantiation or indication (social work finding
that maltreatment has occurred) as the sole measure of maltreatment recurrence with
the acknowledgment that it is limited to known recurrence. For instance, there are an
unknown number of children who are maltreated but are not reported to CPS (English,
Marshall, & Orme, 1999). Similarly, there may be a surveillance effect (families receiving
CPS servicesare under increased scrutiny), and such children may be reported more often
than would otherwise be expected (Fluke et al., 2001; Lindsey, 1994, 2004). Practically
speaking, however, substantiation remains the best measure available for reabuse. In
addition, valid instruments that measure risk re-report, child injury, and foster care
placement have been developed and can be used to inform the decision-making process
(Johnson, 2004; Wagner & Johnson, 2003). For example, a high risk rating for a child
on the injury scale may inform a service decision differently than a high risk rating for
re-report. DV studies have a similar problem in that they largely rely on subsequent
police reports to measure recurrence, though there have been studies that use victim
self-report as well (Dutton & Kropp, 2000).

Reliability and validity of the tools is also a challenge. DV and child maltreatment
risk assessment tools range in quality, and it is exceedingly important to ascertain a tool’s
psychometric properties. However, even the best tools have limitations. Risk of domestic
violence and child maltreatment is not static. That is, risk likely changes over time in
child maltreatment cases (DePanfilis & Zuravin, 1998), and about half of DV incidents
are single occurrences (Dutton & Kropp, 2000); thus, we may be observing an escalation
or de-escalation at any given moment in time. If escalation is always assumed at the point
of risk assessment, the false-positive rate might be very high, whereas if escalation is not
assumed the number of false negatives might be high (Gambrill & Shlonsky, 2000).

In addition, attempts to make simple (yes/no) predictions of whether a child will
be reabused are problematic. For instance, the California Family Risk Assessment in-
strument, while meeting key standards for reliability, is unable to predict maltreatment
recurrence at acceptable levels if it is constrained to simply predict whether maltreatment
will recur (more detail presented later in this chapter and in Shlonsky & Wagner, 2005).
Again, this is due to the near impossibility of trying to predict complex human behavior.
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Thus, even the best risk assessment tools should not be used as the sole decision-making
device, but a good actuarial classification system can be used to reasonably inform service
decisions.

Goal and Role Confusion

The co-occurrence of domestic violence and child maltreatment raises some serious
questions about the very nature of services involving children and families. Much of
the emphasis in child protection is focused on keeping children safe and facilitating a
permanent home. Yet, a child is less likely to be safe if the parent is not safe. Clearly, the
welfare of children depends on the welfare of parents. Likewise, a response to domestic
violence that does not consider issues of child maltreatment that go beyond domestic
violence (i.e., that the assaulted parent may also be abusive or neglectful) errs in the other
direction.

For the purposes of this chapter, we are focusing only on children who are reported
for maltreatment. Even with this smaller population, a number of different types of risk
are present when factoring in the occurrence of domestic violence. These risks generally
fall into two categories, risk of harm to the child and risk of harm to the parent, and
include

child maltreatment that is not directly DV involved.

child maltreatment as a direct result of domestic violence.

child emotional harm as a result of observing domestic violence.

parent physical harm as a result of domestic violence, potentially limiting the
parent’s ability to meet the child’s needs.

5 parent emotional harm as a result of domestic violence, potentially limiting the
parent’s ability to meet the child’s needs.

N WOWN =

These overlapping risks pose considerable challenges to both measurement and service
response. Actuarial models of risk assessment are statistically derived sets of factors that
estimate the likelihood of an event. The items themselves are not necessarily causal. That
is, their presence may predict an event without actually causing it. While it seems logical
that domestic violence is both a risk factor and causal for maltreatment recurrence, most
tools use overall maltreatment recurrence as a benchmark,* rather than recurrence in the
context of a DV incident. That is, the presence of the risk factor of domestic violence
indicates that some children are probably reabused as a direct result of domestic violence
between partners, but this is a subset of the larger group of children who are reabused for
other reasons. Thus, predicting maltreatment is not predicting domestic violence, and
vice versa.

Additionally, items on child protection risk assessment instruments often ask ques-
tions about whether there is currently domestic violence in the home or whether the
primary caregiver has a history of domestic violence. What is generally not asked is
whether the child was physically or emotionally injured during a DV episode. This is a
critical point of inquiry; otherwise, there may not be a child protection issue. The rela-
tionships between prior violent acts (presumably including physical abuse of children) as
well as battery while pregnant have been established as markers for femicide (Campbell,
1995). Child injury during a DV incident likely indicates a level of severity that should
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not be ignored. Along these same lines, consideration should be given as to whether
a parent was injured as part of the DV issues that brought the family to the attention
of CPS.

Integrated Assessment Strategies: A Proposed Solution

Despite the fact that actuarial prediction is likely to produce results that are better
than clinical decisions alone, the reality is that we are currently unable to predict either
child maltreatment recurrence or DV lethality or injury at sufficient levels to make
outright statements about whether either will occur in the future. There are just too
many unexplained factors, and the phenomena being predicted occur too infrequently
to attain great accuracy. To illustrate this point, Shlonsky and Wagner (2005) combined
the four classifications (low, moderate, high, and very high) of the California Family Risk
Assessment instrument into two risk classifications forming a simple (yes/no) prediction
of whether maltreatment would recur. While this configuration predicted at levels slightly
greater than chance, the rate of false positives (predicting that individuals would reabuse
when they, in fact, did not) was exceedingly high. For such a low base rate of recurrence,
the best prediction would be that it would not happen. Similarly, the DA2, while clearly
reliable in the sense that it predicts lethal domestic violence quite a bit better than
chance alone, suffers from the same inability to make an outright (yes/no) prediction
(Campbell, 2004; see also www.dangerassessment.com). The limited predictive capacity
of high-quality tools means that the best we can do is to develop classification systems
that categorize people into varying degrees of risk and tailor the intensity of the response
according to these groupings. In other words, we make a statistically informed guess about
what will happen in the future and respond accordingly. Given the level of accuracy of risk
assessment tools in these fields, a forensic conclusion would never say more than whether
a family is at higher risk than most other families for one or both of these outcomes.
With this limitation in mind, actuarial approaches categorize individuals and/or
families into graded levels of risk. Examples of this approach in child protection are the
Michigan Actuarial Model, which was validated retrospectively (Baird, Wagner, Healy, &
Johnson, 1999; Baird & Wagner, 2000), and the California Family Risk Assessment, which
has now been validated prospectively (Johnson, 2004; Wagner & Johnson, 2003). These
models consist of a short set of questions, mostly binary, that have been found to predict
abuse and neglect separately. Again, despite its limitations, this actuarial model clearly
differentiates level of risk for resubstantiation, subsequent child placement, and child
injury (see Figure 2.2). As level of risk increases, the percentage of children experiencing
these outcomes increases. Children classified in the highest risk categories have a higher
likelihood of experiencing these events, while children classified in the lower risk levels
have alower likelihood. The model does not claim to be right every time, nor is it intended
to be the sole source for decision making. The risk assessment tool simply assigns a
level of risk relative to other cases (Shlonsky & Wagner, 2005). If an instrument cannot
adequately distinguish between risk categories, then it cannot serve as a decision aid. That
is, if high-risk cases end up recurring as often as moderate-risk cases, the decision maker
would not gain any information from the tool. A comparison of this approach (Baird &
Wagner, 2000) to two commonly used consensus-based tools found that the actuarial
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tool differentiated between risk levels while the two expert-driven models struggled to
distinguish between risk levels (see Figure 2.3).

Nested Risk Assessment

The presence of related yet separate risk constructs (in this case, maltreatment recurrence
and DV recurrence) requires careful consideration with respect to risk instrumentation
and application. One of the problems with assessment instruments is their implementa-
tion in the field. Instruments that are too long or too difficult to complete are unlikely to
be used by practitioners. Clients, too, especially involuntary clients, may not engage with
a practitioner who asks them countless questions contained on an endless instrument.
Thus, a comprehensive risk assessment instrument that covers all areas of risk would be
ill advised. There are statistical as well as practical concerns. How do two instruments
interact to alter risk? That is, are all children who are at high risk for DV recurrence
also at high risk for child maltreatment? Perhaps so, depending on the definition of mal-
treatment. But is the converse true? Are all cases at high risk for child maltreatment
recurrence also at high risk of DV recurrence? Clearly not. Domestic violence may not
have occurred the first time, making an assessment of recurrence somewhat nonsensi-
cal. If we are functioning within the Children’s Protective/Protection Services realm, it
would seem that the primary assessment of risk should be child maltreatment in all its
forms.
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A nested approach to risk assessment, with risk of child maltreatment recurrence
as the first-order assessment, has the potential to optimally employ more than one type
of risk assessment instrument. That is, a hierarchy of instruments, beginning with a
maltreatment recurrence measure and moving to other assessment instruments as needed,
would provide valuable information for making key service decisions. In child protection,
one common approach is to screen cases for investigation, assign a service priority (i.e.,
immediate or more delayed response), conduct a safety assessment, determine whether
the maltreatment occurred (substantiation decision), complete a risk assessment, and
decide whether to open a case for services. This is followed by a contextual assessment
and the development of a service plan (see, for example, Wagner & Johnson, 2003).
This approach can be enhanced by conducting a DV risk assessment at various points
along this continuum if there is an indication that domestic violence is a current and
ongoing issue for this family (see Figure 2.3). If the original allegation includes issues of
domestic violence or domestic violence is discovered during the safety assessment, a joint
assessment for risk of domestic violence might also be conducted focusing specifically on
the immediate risk of harm or danger from domestic violence (e.g., DA2). At the end of
the investigation period, the original allegations are found to be substantiated or indicated
(the maltreatment occurred), unsubstantiated (insufficient evidence), or unfounded (the
maltreatment did not occur). At this point, a child protection risk assessment is completed
prior to the decision about whether or not to open a case for services. The decision is
informed by the level of risk as well as caseworker input and agency guidelines. If opened
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Maltreatment and Domestic Violence
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referral

referral, high intensity
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for services (ranging from referral to child placement) and domestic violence has been
identified in the child protection risk or contextual assessments as a current family issue, a
DV screener for general risk of DV recurrence could be administered and the information
used for case planning purposes.

Table 2.1 presents an example of a framework for service decisions based on risk
level of both child maltreatment recurrence and domestic violence. These responses are
suggestions only. Risk assessment should not dictate service response due to the issues
touched on in this chapter and in greater detail elsewhere (Gambrill & Shlonsky, 2000;
Shlonsky & Wagner, 2005; Wald & Woolverton, 1990). Especially with mandated services,
decisions should be made by carefully weighing risk assessment information and clinical
judgment. Due to political considerations and population dynamics, individual agencies
may decide on a different set of responses. At the outset, it is acknowledged that most
DV instruments have not been extensively tested and, to our knowledge, have not been
normed on a CPS sample. This framework is merely a suggestion, and any instruments
used in this context should meet basic psychometric standards as well as be rigorously
evaluated once implemented.

Beginning with the primary assessment for maltreatment recurrence, low-risk cases
would result in referrals to services only. The main function of the Children’s Protective/
Protection Services system is to keep children safe from maltreatment. Low-risk families,
despite the likelihood of having fairly serious problems, should generally not be forced
to receive such services. High-risk cases, on the other hand, call for joint evaluations and
greater intensity of services. High-intensity services might range from voluntary family
preservation services to child placement. If a case is rated as having a high likelihood
of maltreatment recurrence but is classified as low risk for domestic violence, then the
mix of services would not include DV prevention support. Thus, scarce DV resources
would be conserved for families with the highest likelihood of having a subsequent DV
incident. As risk for both child maltreatment and domestic violence increases, so too does
the intensity of the service mix.
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A classification of risk, whether obtained from a consensus or actuarial assessment,
estimates the probability that an event will occur among families with similar character-
istics. It is not a perfect predictor, nor is it a cookbook for service decisions. Certainly, it is
not a substitute for sound professional judgment, and the finding should not be the sole
basis for a case decision. Appropriate use in the field requires that workers understand
how actuarial risk assessments work, know the limitations of the estimates they make,
and receive the training and policy guidance necessary to employ them effectively in
the field (Shlonsky & Wagner, 2005). An important component of both the California
Actuarial Tool and the SARA is the presence of an agency and clinical override feature.
This option allows caseworkers to upgrade the risk level (generally in consultation with
their supervisor) in order to respond to information that may not be accounted for in the
risk assessment instrument. However, this feature should be used sparingly. The very
structure of a good actuarial instrument would suggest that, on average, clinical overrides
will result in less accuracy. This is not to say that a clinical override used on an individual
family will always be the wrong decision. It simply means that, over time, the instrument
will be correct more often than the clinical decision maker.

The Integration of Actuarial and Clinical Approaches

Despite the advantages of using actuarial tools (e.g., more reliable and accurate assessment
of risk) there are clear limitations, some of which have been detailed here. Perhaps the
greatest limitation of the actuarial approach is that its intended use, assessment of risk,
tells us nothing about people except how likely they are to act in a certain way. They
are not designed to obtain a detailed understanding of family dynamics and functioning,
and they are certainly not designed to be the sole basis of a treatment plan (Shlonsky &
Wagner, 2005). Actuarial and clinical judgment must be integrated with the client’s
perception of the situation to make prudent decisions about the type and scope of services
offered to children and families. This combination offers the greatest opportunity for
improving casework decisions.

A comprehensive, contextualized family assessment identifies and clarifies relevant
strengths and needs at the individual, family, community, and societal level (Gam-
brill, 1997); it explicates the reasons the family came into contact with the Children’s
Protective/Protection Services system; and it provides insight into the type and scope of
services that might be necessary to prevent maltreatmentand DV recurrence. An example
of such an integration is the Children’s Research Center’s Structured Decision-Making
approach. As detailed in Shlonsky and Wagner (2005) and in various state reports (see
http://www.nccd-cre.org), the actuarial risk assessment tool is used to help agencies es-
tablish the intensity of services. However, case planning relies on a structured assessment
of “Family Strengths and Needs” that is completed after the risk assessment and is used
to organize clinical assessment findings. This consensus-based assessment is sometimes
completed as part of a case or family group decision-making conference, allowing families
the opportunity to participate more fully in the assessment and case planning process, and
includes such elements as substance abuse, mental health, domestic violence, physical
health, family relationships, housing, and social support. Standardization makes worker
assessments more reliable, furnishes a brief format for documenting case notes, supplies
additional criteria for classifying cases based on prioritized service or treatment needs,
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and provides useful information for constructing fundamental progress indicators (see
Figure 2.4).

The Link to Evidence-Based Practice as a Process

This integrated approach to risk assessment can be seen as the beginning of the full-scale
implementation of the process of EBP (Shlonsky & Gibbs, 2004) in Children’s Protective/
Protection Services (Wagner & Shlonsky, 2005). As outlined for evidence-based medicine
(EBM) by Sackett, Richardson, Rosenberg, and Haynes (1997) and adapted for the
helping professions by Gibbs (2003), EBP is the integration of current best evidence,
clinical expertise, and client state/preferences. This integration is achieved through the
process of posing an answerable question, querying a database in order to find current
best evidence, evaluating evidence found, and applying it to client and clinical context
(Sackett, Straus, Richardson, Rosenberg, & Haynes, 2000). Thus, EBP is more than
simply the application of an intervention that has some evidence of effectiveness. Rather,
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itis a process that allows agencies and practitioners to truly take account of what is known
about both the clients and the challenges they face.

The nested risk assessment approach described in this chapter fits within the EBP
conceptual model when the modelis conceptualized asarecursive cycle rather thanasingle
event. Using a more recent conception of the EBM model by Haynes, Devereaux, and
Guyatt (2002), risk assessment can be seen as an entry point, targeting scarce resources
to clients at highest risk (see Figure 2.5). Moving counterclockwise around the circle, a
search is conducted for current best safety and risk assessment instruments for use in
child protection. Relevant data sources on current best evidence include the Cochrane
and Campbell Collaborations, Medline, PsycINFO, CINAHL., Social Services Abstracts,
Social Work Abstracts, and others. Next, the contextual assessment uses clinical expertise
to elicit key strengths and needs as well as client preferences as movement is made
toward service provision. If, during the investigation process, current domestic violence
or a history of domestic violence is discovered, current best evidence is again sought
with respect to DV assessment tools (this process would work equally well if other
problems such as depression or child behavior problems were discovered). At this stage,
service decisions are made with consideration of risk level on both tools (perhaps using
a predefined matrix similar to Table 2.1), family circumstances and preferences, and
agency mandates. This stage should include a search of the literature for the current best
evidence given the family’s specific problems. Again, rather than simply throwing services
at unwilling clients, consideration of the family’s individual and group functioning,
their preferences for providers or service type, and any barriers to service that might
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exist should be carefully weighed and, to the extent possible, used to modify services
provided.

There is some debate as to whether conducting a detailed search with every client is
realistic given the time constraints faced by caseworkers in the field (Mullen, Shlonsky,
Bledsoe, & Bellamy, 2005). Initial searches by caseworkers will be more time consuming
but will amount to updates as problems faced by families are encountered for a second
time. There may also be ways for the agency to anticipate the challenges faced by their
clients, conduct specific searches for current best evidence with respect to risk assessment
tools and effective services, and begin obtaining or developing such resources for use by
caseworkers. Web Resources for Child Welfare and Family Violence Information (see
Figure 2.6) might serve as a starting point for gathering those resources. Some large CPS
agencies have already formed in-house special research units to assist line workers and
policy makers (for example, ACS in New York City and DCFS in Los Angeles). These
could provide the necessary infrastructure for an EBP approach at the site or broader
agency level. This would not preclude the need for continued searches and revisions of
the assessment and service constellation due to the quickly changing state of evidence.
Nonetheless, the anticipation of assessment and service provides a solid evidence base
on which to guide service decisions.

Recommendations for Future Directions

Our examination of risk assessment in the context of child maltreatment and domestic
violence has led us to see a number of pressing needs. First, there should be more cross-
disciplinary work. To their credit, states such as Massachusetts have pioneered joint
CPS and DV case assessments (Aron & Olson, 1997), but far more needs to be done.
DV risk assessment instruments must be normed on CPS populations in order to use
these instruments with greater confidence or modify them. For instance, although the
SARA is not necessarily a predictive instrument (Dutton & Kropp, 2000), it does contain
sets of risk factors that can be developed into an actuarial instrument built upon CPS
cases.

Good assessment tools and the skills to use them are meaningless if services are not
effective at ameliorating the problems that bring families to the attention of Children’s
Protective/Protection Services. After evaluating multiple batterers’ treatment programs,
the most recent national analysis called for improved program evaluations and concluded
thatit was too early to abandon the concept, and too early to believe we have all the answers
(Jackson, Feder, Forde, Davis, Maxwell, & Taylor, 2003). Similarly, the literature is
clear in recommending group treatment and various components for battered women’s
counseling, but program evaluations have been scarce to nonexistent (Lipchik, Sirles, &
Kubicki, 1997). In other words, we are not sure what works for whom and at what
point. Critics of the current service approaches for domestic violence argue that Western
feminist ideology has been the driving force behind the menu of services offered battered
women, but that this has been done without adequate evaluation that these approaches
lead to enhanced safety (Mills, 2003). Regarding children, Cunningham and Baker (2004)
have identified only 11 evaluations of children’s treatment programs for DV exposure in
the published literature, none addressing treatment effectiveness. Thus, we have a small
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set of DV-specific services that consist largely of shelter care, none have been adequately
evaluated, and, where viable programs for families who decide to remain intact exist,
they need to be better publicized. These shortcomings must be addressed by moving
beyond standard DV service provision, perhaps toward a harm reduction approach.

Given that risk assessments tend to be abuser focused, Cavenaugh and Gelles’
(2005) review of the literature found that most male offenders in the low-to-moderate
category do not escalate over time. They make a case for matching these typologies
with treatment interventions, much like the stages of change approach (Prochasha,
DiClemente, & Norcross, 1992). Batterers appear to be a heterogeneous population
as opposed to the homogeneous, ever-escalating group typified by current approaches to
treatment and intervention. Thus, we need to find specific strategies that are effective
with particular risk groups. The danger of mismatching a batterer to treatment services,
according to Cavenaugh and Gelles (2005), 1s that it is possible, and perhaps likely, that
a batterer may complete a program without having his needs addressed. At its worst, a
homogenous approach could undermine the victim’s future safety.

Understanding that battered women are (for the most part) keenly and uniquely
aware of their own danger, we need to study how their knowledge can enhance the per-
formance of risk assessment instruments. Perhaps alternative treatment approaches such
as the work of Penell and Burford (2002) in Family Group Decision Making and the ex-
periment in restorative justice approaches for batterers proposed and underway by Mills
(2005) hold promise for improving prediction and reducing recurrence by engaging the
extended family and community members to monitor and provide acceptable resources
for at-risk families.

Conclusion

Having explored the connection between child maltreatment and domestic violence, as
well as the challenges in making predictive assessments, we are advocating a nested risk
assessment that considers child maltreatment recurrence first, and then proceeds with a
DV risk assessment. Both of these then lead to a comprehensive and contextual family
assessment that is the basis of connecting the family with appropriate services. Further,
anchoring this within an EBP framework will help workers understand the limits as well
as the strengths of risk assessment instruments, the proper use of contextual assessment
measures, and the range of effective treatment options available to children and families.
Integral to this approach, we recommend the following:

e Child protection workers need more specific focused training in understanding
risk assessment. They need to understand the terms discussed in this article (i.e.,
reliability, validity, sensitivity, specificity), as well as the current state of what
Cash (2001) calls the art and science of risk assessment. Similarly, managers and
policy makers must understand that there is no way to eliminate risk; there is
only the minimization of harm through risk management (Gambrill & Shlonsky,
2001).

e In addition, child protection workers need more training in determining where
and when to intervene and how to conduct interviews that are sensitive to the
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issues surrounding domestic violence. Beyond prediction, the workers’ goal is
to prevent recurrence of harm. On the whole, good risk assessment instruments
outperform clinical judgment with respect to prediction, but there is a role for
the worker in assessing the dynamic context of child maltreatment and domestic
violence. In particular, this will aid in the selection of appropriate treatment.
Because instruments such as the DA rely so heavily on victim self-report, workers
also need training in engendering a battered woman’s trust, as she may accurately
perceive that honesty may put her at risk of losing her children.

Reliably placing families into graded levels of risk can be readily accomplished
with instruments such as the DA and the California Family Risk Assessment tool.
As identified earlier, these gradations may be useful in matching typologies to
treatment.

More research is needed to discover how domestic violence and child maltreatment
might interact to alter risk levels. For instance, they may have shared pathways
that converge in child neglect. We are just beginning to understand how such
markers as children’s use of the ER, maternal depression, and severe domestic
violence are linked. Because we know that both child maltreatment (Lindsey,
1994) and domestic violence (Edelson, 1999) correlate with poverty, the role of
unemployment needs to be excavated fully with respect to both risk assessment
and prevention of recurrence.

Effective services must be identified and made available for locally prevalent prob-
lems (Shlonsky & Wagner, 2005). Each agency should identify a core set of com-
monly needed services for the treatment and prevention of domestic violence,
child maltreatment, and their related problems. Where such services do not exist
or cannot be found, old services should be evaluated and innovations sought using
the EBP methods discussed here. In any case, the current state of knowledge (or
lack thereof) should be acknowledged rather than ignored.

Children’s Protective/Protection Services workers face the monumental and often

impossible task of trying to prevent maltreatment while keeping families together. The
presence of another unpredictable and harmful family problem, domestic violence, raises
the stakes even higher. Risk assessment tools, despite their ability to predict future harm,
are only the beginning of what is needed to prevent harm. Such tools must be integrated
with a structured assessment of family functioning and a set of effective, individualized
services geared toward addressing both concerns.

NOTES

1.

2.

A child has directly or indirectly (e.g., observed physical injuries or overheard the violence) witnessed

violence occurring between a caregiver and his/her partner (Trocmé et al., 2005).

One recent study testing actuarial versus clinical approaches (Baumann, Law, Sheets, Reid, &

Graham, 2005) favored clinical approaches in certain instances. However, serious methodological

issues have been raised that call these findings into question (Johnson, 2005).

. Since Campbell was investigating lethality, her informants were often mothers, sisters, and friends
of the decedent.

. The California Family Risk Assessment tool and other Children’s Research Center measures do

distinguish between physical abuse and neglect as outcomes.
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Prevention of Prisoner
Sudden Deaths: Safety

Guidelines and Suicide
Screening Protocols

Introduction

It is critically important to address high rates

of preventable deaths in jails and prisons as a

result of hanging, hog-tying, Taser shocks, and

cutting off the inmate’s breathing with four-

way restraints within juvenile and adult cor-

rectional facilities. Suicide is the number one

cause of death in jails and correctional insti-

tutions. Offenders with a preexisting mental

disorder, alcohol or substance abuse problem,

depressive disorder, and/or previous suicide at-

tempt history are at especially high risk when

incarcerated. The suicide risk for juvenile and

adult detainees and offenders increases when

they have been held in detention centers or

lockups with no way to post bail, or are incarcerated for the first time in state prisons.
Efforts to understand the environmental factors that contribute to inmate deaths in
jails and state prisons are relatively new. The Death in Custody Reporting Act of 2000
(PL 106-297) has led the way to compiling and analyzing detailed information related to
inmate deaths.

The objectives of this chapter are to examine potential risk factors for inmate death,
to highlight statistics associated with inmate suicide, and to examine risks associated with
the practice of restraint within the criminal justice system. This chapter will combine
actual cases and case exemplars designed to highlight contributing factors and to discuss
potential interventions to minimize potential foreseeable negative outcomes of inmate
abuse, harm, self-harm and injuries, victimization, and death.

In compliance with the Death in Custody Reporting Act, the U.S. Bureau of Justice
Statistics began collecting inmate death records from all local jails in 2000. This was
expanded to include reporting from all state prisons in 2001. The first report was issued
in August 2005 as a Bureau of Justice Statistics Special Report, titled Suicide and Homicide
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in State Prisons and Local Jails. In this report, authored by Bureau of Justice Statistics
policy analyst Christopher J. Mumola, characteristics related to high risks of suicide and
homicide within the inmate population are highlighted and trends related to suicide and
homicide are outlined and discussed in detail (Mumola, 2005).

This report documents that jail suicide rates have declined steadily from 129 per
100,000 inmates in 1983 to 47 per 100,000 in 2002. It is reported that in 1983 suicide
accounted for the majority of jail deaths (56%). However, by 2002, the most frequently
cited cause of death (52%) was reported to be from natural causes, well ahead of suicides
(329%). Suicide rates in state prisons fell from 34 per 100,000 in 1980 to 16 per 100,000
in 1990 and appear to have stabilized since 1990.

In 2002 the suicide rate in the nation’s 50 largest jail systems (29 per 100,000 inmates)
was half of other jails (57 per 100,000 inmates). More importantly, offenders with a
history of violence, incarcerated for violent offenses in both local jails and state prisons,
had suicide rates of 92 per 100,000 inmates in local jails and 19 per 100,000 in state
prisons. Two major data points emerge from this study. First is the remarkable difference
between numbers of suicides in local jails versus state prisons. The average annual suicide
rate of state prisoners (14 suicides per 100,000 prisoners) was one third that of local jail
inmates (48 suicides per 100,000 prisoners). The second major data point is the over
twice as high suicide rate of violent offenders as opposed to nonviolent offenders (31 and
9 per 100,000, respectively; Mumola, 2005). See Figure 3.1.

However, the national data do not portray the true scope of the problem because there
are significant differences between states. During a 2-year period, there were no prison
suicide deaths in three states—New Hampshire, Nebraska, and North Dakota—while
six states reported prison suicide rates of 5 or less per 100,000 prisoners. However, 13
states reported prison suicide rates of at least 25 per 100,000 prisoners. States reporting
the greatest number of prison suicides were led by South Dakota (71) and Utah (49),
followed by Vermont, Alaska, and Arkansas with each reporting 36 suicides per 100,000
prisoners (Mumola, 2005).

Alogical question to ask at this juncture is what causes this large variation in prisoner
suicide. The U.S. Department of Justice described six key components to the identifica-
tion of suicide risk and prevention of suicide. Those are

Suicides per 100,000 inmates. Adapted with permission from Mumola (2005).
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1 Presence of a suicide prevention policy in place.
2 Staff training.

3 Screening and assessment.

4 Elements of safety within housing units.

5 Suicide watch levels (in minutes).

6 Intervention strategies.

At the time of this writing, the combined U.S. Department of Justice National Insti-
tute of Corrections and National Center on Institutions and Alternatives (NCIA) report
Prison Suicide: An Overview and Guide to Prevention came to the following conclusions:

Only three departments of correction (California, Delaware, and Louisiana) had suicide
prevention policies that addressed all six critical components and that an additional
five departments of correction (Connecticut, Hawaii, Nevada, Ohio, and Pennsylvania)
had policies that addressed all but one critical component. Thus, only 15 percent of all
departments of correction had policies that contained either all or all but one critical com-
ponent of suicide prevention. In contrast, 14 departments of correction (27%) had either
no suicide prevention policies or limited policies—3 with none, and 11 with policies that
addressed only one or two critical components. The majority (58%) of DOCs [departments
of correction] had policies that contained three or four of the critical components. (Hayes,
1995, p. 18, bold in original)

It is possible that the strongest correlative factor in the prevention of inmate suicide,
according to Prison Suicide (Hayes, 1995), is staff training and interaction with the inmate
population. This report indicates the following:

The key to any suicide prevention program is properly trained correctional staff, who
form the backbone of any prison facility. Very few suicides are actually prevented by
mental health, medical, or other professional staff because suicides usually are at-
tempted in inmate housing units and often during late evening and on weekends when
inmates are outside the purview of program staff. These incidents must therefore be
thwarted by correctional staff who have been trained in suicide prevention and have
developed an intuitive sense about the inmates under their care. Correctional officers
are often the only staff available 24 hours a day: thus, they form the front line of defense
in preventing suicides. (Hayes, 1995, p. 25)

Recent efforts to increase effectiveness in the identification and prevention of inmate
suicide have greatly decreased the numbers of completed suicides. Efforts to increase ef-
fectiveness in assessment and screening, specifically within the critical first weeks of
incarceration, have proven to be effective. Issues addressing observation, close observa-
tion, and one-to-one surveillance have also been effective in decreasing suicide among the
inmate population. Policies and procedures have been implemented in a growing number
of correctional facilities, including inmate suicide assessment and screening protocols,
suicide watch programs, crisis intervention programs, and systematic record keeping
and data collection.

However, there are still no uniform suicide prevention standards, and there is too
much variation in the extent of suicide screening and prevention programs both from
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state to state and within many states. The following exemplar provides a springboard for
the next steps in suicide prevention standards within the jail and prison sectors.

Case Example Rob

Rob, a new inmate, is entering his second week of a 5-year sentence in the state prison
system. Rob is expecting to spend approximately 10 to 14 months prior to being released
on probation. He is approached by Nick, a seasoned inmate with a history of being the
“deal maker.” Rob is told by a peer that “this is the guy who can get you anything, |
mean anything you need while in the joint.” The story appears to be true, as Nick offers
Rob what seems to be a reasonable deal. He offers Rob a nearly new iPod, a very hot
commodity within the prison system, for the modest price of six packs of cigarettes per
week for the next 3 years. While Rob smokes, he is not a heavy smoker and hopes to
quit. He is able to have a carton per week provided by his family. Rob naively accepts
the deal.

Shortly after the dealis inked, Rob hears through the grapevine that Marco, a notoriously
dangerous inmate, is furious because his iPod has been taken, and he vows to find out
who has stolen his property...and there will be “hell to pay.” Confused and frightened,
Rob isn’t really sure what to make of the situation. Should he give the iPod back? Should
he hide it? Should he give itto someone else? He is aware that there will be consequences
from Nick should the return of the iPod be tracked back to Nick.

With only hours before time in the community room begins, where both Nick and Marco
will be, Rob feels pressured to come up with a method to isolate himself and thus remain
safe. He complains of physical illness, but this is met with little response. Desperate, he
is able to make himself physically ill, and on the way to the nursing area, Rob decides
the next step is to strike out by hitting someone. That way, he will be placed in seclusion
where he will be safe until he can speak with a guard he trusts to assist in working out
the situation. Rob randomly hits another inmate whom he doesn’t know as he is escorted
down the corridor. Unfortunately, his plan does not go as intended. He is immediately
restrained, physically subdued, and taken back to his cell and placed on 15-minute
checks (suicide precaution).

Word of this event travels fast, and the implication is clear to almost everyone. Rob is
somehow connected with the missing iPod, and he is trying to find a safe haven. Even
worse, there are grumblings that Nick is aware and feels he will have to “take out” Rob
to protect himself.

Knowing the word is out, he feels hopeless, confused, and depressed. Rob concludes
he will not be able to survive in this system. Feeling unable to withstand the punishment
that awaits him, and with overwhelming anxiety and anger, Rob quietly begins his next
plan. He removes the sheet from his mattress and ties one end to the back edge of the
bed frame. He then wraps the sheet around his neck. Rob is careful to be certain that
there is only enough sheet to extend 6 inches beyond the end of the bed frame while he
is on the top bed. Rob then ties a loop in the remainder of the sheet, which he slips his
hands through and tightens. The rest is simply a matter of rolling off the bunk. Rob’s
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plan is nearly complete. Within 4 minutes he is found by corrections staff, and a code
is called. Staff respond, and attempts to resuscitate are implemented, but not before
brain death occurs. After 72 hours in a local hospital ICU, life supports are removed, and
death is pronounced.

In the case of Rob, as is true with many cases of suicide in prisons and jails, staff
questioned exactly what happened to cause such an event. Even other inmates were struck
by this desperate action. Many concerned asked why this was not prevented. Many felt
that it should or could have been prevented. Others felt this was simply the kind of event
that is going to happen from time to time, given the population.

Suicide Prediction and Prevention

Unfortunately, there is no evidence-based formal assessment of specific guidelines that
can reliably predict a suicide attempt or those who will commit suicide (American Psychi-
atric Association [APA], 2003; Glancy & Chaimowitz, 2005; Kanapaux, 2005; Paterson,
Claughan, & McComish, 2004; Sherer, 2003). Informal and unstructured assessments of
suicide also have limitations. Malone, Szanto, Corbitt, and Mann (1995) identified that
clinicians did not document prior suicide attempts of admitted suicide patients nearly
25% of the time. Additionally, clinicians failed to include recent suicidal ideation or
planning behavior in discharge summaries in 38% of patients. Bush, Fawcett, and Jacobs
(2003) conducted a chart review study of 76 completed inpatient suicides and found in-
adequate suicide assessments. Results are as follows: 51% lacked documentation of prior
suicide attempt; 29% were on no suicide precaution; 28% had current no self-harm
contracts; of 50 patients who had suicidal ideation information available in the chart,
78% denied ideation in their last contact with staff (Bush et al., 2003).

While there is no clear evidence that a clinical assessment tool is effective in iden-
tification of potential inpatient suicide, such an assessment is helpful in providing a
consistent template for staff in questioning suicidal ideation, directing thought process
along the lines of risk assessment, and in formalizing communication patterns and as-
sessments of risk within and between staff members. Such an assessment tool facilitates
utilization of a common language and a common basis for communication of concerns
related to patient safety needs. The APA guideline for the assessment and treatment of
patients with suicide behavior provides such a common framework (APA; 2003). Initial
and ongoing assessment of suicidality provides the foundation for safe care within the
inpatient psychiatric setting. The APA (2003) indicates that a comprehensive suicide
assessment should include:

¢ Identification of psychiatric signs and symptoms.

e Assessment of past suicidal behavior, including intent of self-injurious acts.

e Review of past treatment history and treatment relationships.

e Identification of family relationships, family history of suicide, mental illness, and
dysfunction.

e Identification of current psychosocial stressors and nature of current crisis.
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e Appreciation of psychological strengths and vulnerabilities of the individual pa-
tient.

e Specific inquiry about suicidal thoughts, plans, and behaviors.

¢ Elicitation of the presence or absence of suicidal ideation.

¢ Elicitation of the presence or absence of a suicide plan.

e Assessment of the patient’s degree of suicidality, including suicidal intent and
lethality of plan.

e History of suicide attempts or self-harm.

e Employment status.

e Psychosocial situation.

e Recognition that suicide assessment scales have very low predictive values and do
not provide reliable measures of suicide risk.

e Establishment of a multiaxial diagnosis.

e Estimation of suicide risk.

Unit Assessment of Safety

Evaluation of the built environment serves as the framework for prevention of unit-based
suicide within correctional facilities. However, there is an overwhelming lack of awareness
of the potential for safety risks in the form of suicide and self-harm within the correction
facilities.

Most DOC policies reflect the importance of housing as it relates to a suicide pre-
vention program. The NCIA’s analysis found that 39 DOCs (75%) addressed the issue
of housing in their suicide prevention policy or other administrative directives. But while
most procedures addressed the issues of inmate clothing, only a few addressed bedding
or the physical environment in consideration of suicidal risk. Some policies identified
specifically the use of isolation or seclusion to protect inmates; however, many policies
did not address the removal of obvious protrusions in cells, which can be utilized as
attachment points for hanging. In addition, few procedures were tailored to the level of
an inmate’s suicide risk (Hayes, 1995).

Units should be assessed to determine the following risks for suicide, including
attachment points at three levels:

e Support of body weight off of the floor.
e Support of body weight in a sitting or kneeling position.
e Attachment point permitting a twisting method of hanging.

Doors, beds, bars, plumbing pipes, and fixtures should all be considered for risk of
self-harm. Any exposed pipes, plumbing fixtures, door hinges, or bed frames that can
be utilized as fixtures for attachment must be considered and modified to the greatest
extent possible. Additionally, items that provide the opportunity for hanging, for example,
sheets and electric cords, should be accounted for and removed from general areas.
Electrical fixtures should be examined and frequently tested to assure special ground
fault circuits are functional. Shower grab bars should be plated to remove potential
for hanging. Exposed plumbing fixtures such as p-traps, water supply lines, or toilet
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flush mechanisms should be enclosed to prevent hanging from a sitting or kneeling
position.

Supervision of Inmates

Research indicates that the overwhelming majority of suicide attempts in custody are by
hanging. Medical experts warn that brain damage from strangulation can occur within
4 minutes, death often within 5 to 6 minutes. In prisons, the promptness of the response
to attempted suicide is often driven by the level of supervision afforded the inmate.
Supervision means more than observing in specified intervals or even direct observation.
As strangulation can occur within 4 minutes, it is obvious that 15-minute checks for
inmates at risk is an ineffective method of observation. The standard within psychiatric
facilities are roving staff persons making continuous rounds and observations of the
patient population.

As within psychiatric facilities, such observation would provide a greater blanket
of protection of the inmate population. Additional tools to enhance observation are
the utilization of personal data assistants (PDAs) and/or laptop computers to complete
required paperwork. These devices are portable and easy to use, and such tool applications
can free up corrections staff to move efficiently throughout the facility and provide greater
levels of observation.

Utilization of Facility Safety Rounds

Assessing safety on inpatient units is an ongoing process. Three approaches are recom-
mended: continuous internal observation, monthly internal review, and yearly external
review.

First is an approach that includes direct or line staff/officers because they are the
persons who are most affected and at risk should a unit turn volatile and unsafe. This
process facilitates input into the unit’s safety plan from correctional treatment and mental
health specialists, who are more likely than others to know current inmate methods of self-
harm and to identify potential environmental risks. In this model, line staff/ correctional
officers are assigned to sweep the unit on an ongoing basis while conducting safety
checks.

Jail and correctional officers should examine the unit for slight changes. For example,
what is going on in the inmate’s cell? Are the items in the same place, and if not, why
have they been moved? Are shoelaces in the shoes? Are all of the sheets on all of the beds?
Are there any missing blankets? Have there been any alterations to the safety features put
into place within the facility? For example, have any of the room fixtures been altered in
any way? Finally, operational or correctional line staff will have the best sense of levels of
inmate acuity. As a result, it is often the line correctional officer or sergeant who will have
the best idea of the need to increase staffing levels to address shifting inmate acuity levels
or to identify inmates demonstrating increased levels of anxiety and/or agitation. This
is important since anxiety and agitation have been identified as precursors to self-harm.
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This frontline process has the greatest potential to minimize risk associated with inmate
safety.

The second level of safety assessment is a monthly review of the safety features
by administrative staff. It is good to have persons who are not on the floor on a daily
basis examining all areas to determine if there are any significant changes that have
limited the unit safety features. In some cases, administrative rounds will find breaks in
safety features or items that have been reintroduced to the cellblock or unit environment
that have previously been identified as risk factors. Finally, administrative rounds are
designed to maintain the overall safety structure and examine units for outdated products,
decreases or changes in cleanliness of the unit, needed maintenance items such as cleaning
equipment, infection control issues, and changes within the physical environment that
would lead to decreases in inmate safety.

The third and final level is an external review of inmate safety. It is recommended
that one time per year staff from a similar size and type of correctional facility examine
the facility in question to assure safety features have not changed over time without
identification by staff within the previous year. More importantly, collaborative envi-
ronmental review provides an opportunity for sharing of ideas to move inmate safety
programming forward. In this case, administrators and supervisors for similar facilities
can share innovative approaches to patient safety that can be combined or compared to
find best practices. A final benefit of collaborative safety reviews is the tendency for them
to be based in the current reality of corrections facilities versus the assumptions of safety
that are developed from day-to-day practice. Frequently, it is all too easy to slip into the
rationalization of the facility being safe because there have not been any recent safety
problems such as suicide gestures or attempts.

Finally, utilize the data collected to inform staff of progress made, needed areas for
improvement, and benchmarking against like facilities nationally. Investment of time and
staff to increase the understanding of inmate risks and to reduce environmental factors
that will contribute to the risk of inmate self~-harm will, in all likelihood, continue to
drive down the number of incidents of self-harm within each facility. Collective review
of this data can provide the opportunity to share in collaboration the best practices for
establishment of harm reduction strategies.

Lethality Risk Associated With Physical Restraint

On April 12, 1999, a 21-year-old schizophrenic man named Timothy Perry was found
dead in an observation cell hours after being placed in four-point restraints. Perry, who
suffered from schizoaffective disorder, impulse control disorder, borderline personality
disorder, major depressive disorder, and oppositional defiant disorder and was estimated
to have an intelligence quotient (IQ) of 76 was placed in restraints and strapped to a bed
in a cell of the mental health unit of Connecticut’s Hartford Correctional Center.
Timothy Perry was well known to the mental health network because he had been
treated in many of Connecticut’s state facilities. Perry’s anxiety and agitation level had
begun to escalate during his hospitalization in Cedarcrest Regional Hospital, and he had
taken several violent actions against staff. At this time, Cedarcrest called in police to arrest
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Perry. Following his arrest, Perry was sent to the correctional center, a local detention
facility under the control of the DOC. While incarcerated, Perry continued to decom-
pensate, with increasing episodes of acting out in increasingly aggressive manners. On
the evening of April 12, corrections officers decided to place Perry in physical restraints.

Perry was carried to a holding cell, where he was placed face down on a mattress.
With verbal orders from a DOC psychiatrist, Perry was sedated and moved to yet another
cell equipped with four-point restraints, where the officers’ actions were videotaped.
The now-naked Perry was placed in the restraints by officers using “techniques of pain
compliance against the heavily sedated Perry.” The unresponsive Perry was left in the
cell. Approximately 2 hours later, a nurse noticed that Perry’s feet had become discolored
and that he was completely still. When she had the cell door opened, it was found that
Perry had no pulse, his body was cold, and he had been dead for some time.

The case of Timothy Perry received wide publicity. The circumstances of the case
were so egregious and the correctional officers’ and medical staff’s noncompliance with
policy led to state settlement of the lawsuit. In the single largest wrongful death settlement
ever paid by the state of Connecticut in the death of a single man without children, Perry’s
estate was awarded $2.9 million.

Forensic physician review of the evidence related to the events leading to the death
of Perry indicated that Perry was placed face down in a prone position with his hands
restrained behind his back, his legs restrained, and a towel held over his mouth, placing
him at significant physical risk. Such a positioning inhibits chest wall motion and com-
promises breathing. It was determined that the actions taken by the officers were indeed
the cause of death in this case.

Despite the wide media response to this case, such incidents continued to recur, and
reports of sudden death of individuals who were restrained while prone, with many of the
cases being reported as hog-tying, appeared throughout the 1990s. The description of
hog-tying refers to the restraint of a person in a prone position with his or her wrists and
ankles bound together behind the back. Given the adverse effects of this type of restraint,
many law enforcement entities have discussed the issue of sudden death during restraint
procedures and have attempted to modify or even eliminate the use of this procedure.
However, sudden death during restraint in the prone position continues to occur.

This is evidenced in the March 2000 article by O’Holloran and Lewman titled
“Asphyxial Death During Prone Restraint: A Report of 21 Cases,” published in the
American Journal of Forensic Medicine and Pathology. In this article, O’Holloran and
Lewman examine the concept that sudden death of individuals held prone during police
restraint may be due to asphyxia, even though neck holds were not applied. O’Holloran
and Lewman (2000) conclude that it is not reasonable to calculate lethality to the extent
that an assignment of blame should be placed; however, given the amount of discussion
in the forensic pathology, emergency medicine, and law enforcement literature regarding
the risk of death during hog-tying, the argument for classification as accidental becomes
weaker. O’Holloran and Lewman (2000) report, as is the case with many forms of asphyxial
death, that autopsy findings are subtle and nonspecific, which indicates that each case
should be evaluated on its own merit. Regardless of the findings, safety concerns remain
related to the use of restraint, with best practice indicating complete discontinuation of
hog-tying or any form of prone restraint that has the potential to impact respirations,
limit chest movement, or result in asphyxial death.
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An Emerging Trend in Safety Risk in Corrections

While the risk of asphyxial death is decreasing, there is a new and growing concern
related to the use of stun guns or Tasers. Taser guns or electroshock stun weapons are
dart-firing weapons designed to cause incapacitation instantly through the delivery of
a 50,000-volt shock. Tasers fire two barbed darts, which remain attached to the gun by
wires, approximately 20 feet. The hooks are approximately 2 inches in length and are
designed to impact and penetrate the target’s clothing and/or skin to deliver a high-
voltage but low-amperage shock. National statistics on Taser-related deaths vary. The
American Civil Liberties Union reports more than 130 deaths in the United States,
while Amnesty International reports more than 120 deaths in the United States and
Canada—both figures since June 2001. As in the case of restraint asphyxia, coroners
have for the most part attributed the cause of death to factors other than the mechanism
of the Taser or stun gun. These factors generally are drug intoxication or preexisting
heart conditions. However, there is growing concern of the role the stun gun has played.
Current evidence suggests that Tasers have become the most prevalent force tool within
many law enforcement and correctional agencies. Currently, in 49 U.S. states testing
of Tasers in anticipation for adoption is underway. In Canada approximately 60 police
departments have been issued and are now employing the use of Tasers. It is important
to note that all of this application is occurring in the absence of rigorous, independent,
and impartial study into the use of and the effects of Tasers, particularly in persons
with identified heart disease or in those under the influence of mood-altering substances,
especially amphetamine or stimulant compounds.

It is clear that the use of prone physical restraint is at least connected to unantici-
pated negative outcomes in the form of contributing factors that have led correctional
officers and law enforcement to reconsider application of such procedures on prisoner
populations. It may be possible that the same is true of the utilization of Tasers within the
criminal justice and correctional arenas. Most disturbing regarding each of the examples
provided is the application of procedures without an informed approach to understand-
ing the implications of use of the procedure or technology. In the case of Tasers, it is
possible that there will need to be a case similar to the case of Timothy Perry before the
approach is eliminated, changed, or at least refined.

What is most evident is the lack of application of evidence in the development of
procedures. It is time that corrections facilities assume the responsibility of gathering
and utilizing data to refine practices. This has occurred in other industries, such as
aviation, pharmaceuticals, and health delivery. Corrections facilities should be held to
the same standards. It is also time that data related to prisoner death, whether due to
suicide, homicide, health issues, or utilization of excessive force, be considered. Pro-
fessionals understand that, at times, drastic methods are required with the population
being addressed. However, there is increasing data related to the care and management of
chronically mentally ill populations that providing care in a manner that is less restrictive
can be equally effective in a population that is equally difficult to manage. Thus, correc-
tional staff and safety managers could benefit from building upon established information
within psychiatric facilities.
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Establishment of a clearly defined approach to enhance methods of prisoner man-
agement within correctional facilities should be provided through clear leadership and
direction by defining and articulating a mission and philosophy as well as developing and
implementing a performance improvement action plan and holding people accountable.
This core strategy includes the elevation of oversight of every unusual event by quality
care review. The government and organizational leadership should assure the creation
of an action plan based on the most current evidence-based approach and best-practice
application for prisoner management and the monitorship of this plan by the principles
of continuous quality improvement (Huckshorn, 2005).

Utilization of Data

Improvement of prisoner management and reduction of unforeseen bad outcomes can
be fostered and developed by using data in a nonpunitive though competitive way. This
includes using data to analyze characteristics of facility management by unit, shift, day,
and staff member; identify facility baseline; set improvement goals; and monitor use and
changes comparatively over time not only to document the effectiveness of best practices
but also to inform best practices across the nation.

Training of Safety Approaches

Creation of an environment within correctional facilities where policy, procedures, and
practices are based on the knowledge and principles of safety management and the
characteristics of trauma-informed systems utilized within mental health settings to
create an environment that is less likely to be coercive or conflictual and can be applied,
adapted, and measured for levels of effectiveness to inform best practices. This type of
intervention includes, but is not limited to, the communication of facility expectations
for staft knowledge, skills, and abilities with regard to establishing and maintaining
environmental and prisoner safety through job descriptions, performance evaluations,
new employee orientations, and other similar activities (Huckshorn, 2005).

Utilization of Case Analysis and Debriefing

Actively seeking to disseminate knowledge gained from contentious and rigorous analysis
of safety-related events and the use of this knowledge to inform policy, procedures, and
practices should help correctional facilities avoid repeated episodes of sudden death in the
future. Recommended debriefing activities include two phases: an immediate postevent
acute analysis and the more formal problem analysis with line staff to inform the processes
leading to the unanticipated event (Huckshorn, 2005).
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Conclusion

Within the United States, correctional facilities are facing numerous remarkable chal-
lenges. As populations shift, correctional facilities are dealing with larger numbers of
mentally ill and substance-abusing individuals. Challenges present daily in the manage-
ment of this increasingly difficult population. With the emergence of new challenges, it
will be a natural reflex to seek quick, effective methods to manage this difficult popula-
tion. Some will point to new technology as the best method of intervention. The purpose
of this chapter is to provide a sense of the need to move forward with informed caution.
While there may be quick, effective, technologically driven solutions available, we suggest
that the reader stop and consider the full potential impact of actions being taken. Over
the past decade significant progress has been made in the collection and analysis of data
related to prisoner death within state and local correctional facilities. It appears that the
time is right for transformation of the correction facilities with regard to application of
safety and quality improvement to inform the level of safety provided within correction
facilities. It is time for the extensive application of quality and operational improvement
measures within the corrections settings as well as the establishment of benchmark ap-
proaches to uniform safety features within correctional facilities. It also appears the time
is right to establish application of processes and protocols to address difficult populations
within correctional facilities across the nation based on research and informed practice.

With appropriate analysis of data- and quality-informed approaches to inmate man-
agement, adoption of standardized protocols, and implementation of tested safety pro-
tocols, the number of deaths by suicide and other unforeseen events can continue to be
significantly reduced. It is time to examine thoroughly our approach to safety across the
correction facilities of our nation and to improve safety for incarcerated persons and for
those working within corrections facilities. This chapter has examined potential issues;
however, time and space are limited. It is clear that there is much more to be learned and
explored. It is equally clear that there is great opportunity for extensive research and
application of the knowledge gained within the nation’s correctional facilities. It is our
hope that this chapter will serve as a springboard to launch new concepts and approaches
to correctional facility safety.
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Forensic Social Work and

Expert Witness Testimony
in Child Welfare'

Introduction

The content of this chapter is based on the

premise that forensic social work activities must

be conducted in the context of the evidence-

based practice model that is evolving in most

helping professions, including social work prac-

tice (Roberts & Yeager, 2004). This chapter

deals with forensic social work practice re-

lated to children, adolescents, and their fam-

ilies, but most of the content can be applied to

any form of forensic social work. For the sake

of brevity, the terms child and children will be used to refer to children and adolescents.
The abbreviation EWT is used in this chapter to refer to expert witness testimony. The
conceptual content of this chapter will be illustrated by the following case example as
well as brief vignettes. Most of the practical suggestions for forensic work in this chapter
are drawn from this case example.

Case Example

Mary S., a 27-year-old single parent, and her 6-year-old son were referred to a clinical
social worker for an evaluation associated with a department of social services (DSS)
planning for a termination of parental rights (TPR) hearing for Mary. The court, at
a permanency planning hearing for the child, ordered the evaluation. The child first
came to the attention of the DSS staff after a female adult brought the child to the DSS
office and stated that the boy was left at her home by someone, but the woman was not
sure who was the mother of the child. DSS sheltered the child in foster care and began a
search for the mother. The mother was found, and the child was returned to the mother’s
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care after she complied with the DSS reunification plan. Over the next 4 years, DSS
provided services to the mother on six occasions. Two of the service periods were at
the mother’s request. The mother would bring the child to the DSS office and request
voluntary placement of the child because she could not care for him. The service was later
discontinued and the case closed because of the mother’s noncompliance with the DSS
service plan. The mother had a chronic polysubstance abuse disorder and a diagnosis of
severe bipolar disorder with rapid cycling. She was suicidal during the depressive phase
of the disorder, and her son was removed from her care by the DSS child protective
services four times because of neglect and physical abuse. The child was found to have
cigarette burns on the forehead and bruises on his arms. Mary had attempted suicide in
the presence of her son while in a state of “substance intoxication” (American Psychiatric
Association, 2000a). The most recent removal occurred after the mother was convicted
of stealing money from her employer to support her substance dependence. The mother
was sent to jail for 18 months. DSS filed for termination of Mary’s parental rights under
the Adoption and Safe Families Act of 1997. The child was in his third foster care
placement, and the current placement was a preadoptive home.

As part of the TPR process, the DSS sought a court-ordered evaluation by a clinical
social worker to assess the mother’s suitability to parent and the degree of attachment
the child had with the mother and the preadoptive parents.

The mother was evaluated at the prison. The child was evaluated at the social
worker’s office and was observed in the preadoptive parents’ home. The mother was
given a protocol of standardized testing that included assessment of intellectual capac-
ity, academic functional skills, personality, parenting skills, depression, dissociation, and
substance/alcohol history. A clinical interview was conducted that included gathering
a thorough social history. The mother by self-report described a family history of dys-
function with several out-of-home placements. Mary dropped out of high school and
was introduced to substances and alcohol by an older male companion. She lived with
several men who committed domestic violence, and her son’s father was currently in jail
for arson and murder. His parental rights had been terminated. The mother had five past
psychiatric hospitalizations for the bipolar disorder. An attachment assessment was con-
ducted. After a lengthy review process, arrangements were made with the prison for the
mother to be brought to the DSS office for the attachment assessment. The attachment
assessment was a modified set of procedures based on the “strange situation” developed
by Ainsworth (Ainsworth, Bell, & Stayton, 1971; Cassidy & Shaver, 1999).

The mother was in a prerelease center at the prison and was scheduled to be released
within 6 months, but no planning had been accomplished with respect to living arrange-
ments, employment, therapy, and substance counseling and screening after her release.
Mary was alienated from her family, and her parents wanted no contact with her after
she was released from prison.

The child’s evaluation included IQ testing, behavioral scales, trauma scales, a child
depression scale, an ADHD scale administered to the caregivers, and a structured clinical
interview of abuse history. The foster parents were seasoned foster parents and had
adopted two children in the past. The attachment assessment was done in the clinician’s
office through use of one-way mirror observation. The clinician reviewed the DSS
files, the child’s school records, the prison psychiatrist’s notes, and the prerelease center
records, and interviewed the prison nurse who administered Mary’s medications and
provided her psychiatric care in the prison.
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The evaluation report was submitted to the court 2 weeks before the TPR hearing.
The social worker testified at the hearing after testimony of the six DSS social workers
who had worked with the mother over the years. The workers laid the foundation for the
clinical social worker’s testimony about the evaluations. Attorneys had been appointed
for the mother and the child. The clinician’s testimony focused on the history of the
mother’s illness and disorders and her failure to protect and failure to make her child
safe. The clinician did not testify to the “ultimate issue” (decision to be made by the court)
of whether or not the child should be adopted. The clinician focused on the lack of attach-
ment with the mother; the positive, significant, secure attachment with the preadoptive
foster parents; and the fact that the mother would not be able to recover sufficiently in
a reasonable period after her release. This testimony was based on the expectation of
the Adoption and Safe Families Act of 1997 that the parent must be able to be reunified
within 14-18 months in order to prevent adoption. The expert used scientific studies
to support reasoned testimony that it would be very difficult for the mother to recover
sufficiently within a brief time frame for reunification to occur. The clinician’s vita was
not admitted into evidence at the hearing because the clinician had testified many times
in the court. The judge overruled objections by the mother’s attorney that the clinician
was not qualified to testify and the reports submitted did not meet the legal requirements
for expert testimony. The judge ruled the clinician could testify as an expert in clinical
social work and child welfare. The mother’s attorney subjected the clinician to intense
cross-examination. The judge ordered that the mother’s parental rights be terminated.
The mother’s attorney appealed the decision, and two appeals courts upheld the trial
court’s ruling.

Scope of the Problem and Literature Review

Forensic social work is a social work practice specialty that focuses on legal issues and
litigation, both criminal and civil, in the areas of child welfare, custody, divorce, juvenile
delinquency, nonsupport, relative’s responsibility, welfare rights, mandated treatment,
and competency. Forensic social workers can be utilized to prepare other professionals for
expertand fact witness testimony. Forensic social workers educate law professionals about
social welfare issues and the interface of the law and the practice of social work (Barker,
1999). Social workers are increasingly performing forensic work related to child welfare
domestically and internationally (Munson, 2005a). The forensic roles are primarily in
three areas: (a) performing evaluations for courts and attorneys, (b) serving as consultants
to attorneys, and (c) providing direct and rebuttal EW'T (Gutheil & Applebaum, 2000).
Many times the three roles are interrelated.

The extensive changes in family structure and functioning in the 1960s ushered
in a new era of social scientists’ and the helping professions’ involvement in the law
(Krause, 1986). Brieland and Lemmon (1977), in one of the early modern texts on
social work and the law, called attention to the vital role practitioners have always held
in providing services and advocacy for children. Today forensic work and EWT are
particularly important in legal actions involving very young children who are not able to
speak for themselves and are barred from testifying on the grounds that young children
cannot understand the concept of truthfulness. Also, children are often prevented from
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making their wishes known to a court because of the concept of “considered judgment” or
“reasoned judgment.” These concepts are based on a presumption that children cannot
make decisions that are necessarily in their best interest because of cognitive immaturity
(Best, 2004). The expert in these cases becomes a voice for the underaged or impaired
child along with the attorney representing the child. Providing such protection for the
child is an awesome responsibility and should be far removed from the strategizing
that lawyers often use, especially in high-conflict divorce and custody disputes. The
prevailing legal standard and concept that an expert forensic specialist must adhere to is
the best interest of the child. The best interest standard is used in most U.S. jurisdictions
(Benjamin & Gollan, 2003).

Social workers do not generally have training in how to perform these forensic social
work tasks. Social work education programs at the baccalaureate, master, or doctoral
level do not provide academic instruction in forensic social work, and there are limited
continuing education offerings in this area. A study reported by the National Organi-
zation of Forensic Social Work (NOFSW) found that only 4.3% of accredited social
work programs offered a course in forensic social work and only 4.3% offered a forensic
specialization. Only 14% of the schools surveyed had plans to develop a forensic spe-
cialization. Sixty-four percent of the schools reported offering a “social work and the
law” course, but there was no indication that the courses focused on forensic social work
(Neighbors, Green-Faust, & van Beyer, 2002). Schools of social work do not test clinical
testing methods and practices, which is problematic because EWT standards mandate
an empirical basis for testimony. There are very few continuing education workshops de-
voted specifically to the needs and expectations of forensic social workers. The NOFSW
does offer workshops as part of their annual meeting.

The National Association of Social Workers (NASW) does not recognize foren-
sics as a social work practice area. The NASW Encyclopedia of Social Work (NASW,
1995b), which is described by its editors as a “comprehensive and exhaustive . . . objective
overview of the profession” (p. xvi), does not contain any reference to forensic social work.
One NASW study reported that less than 4% of social workers are employed in “courts—
justice system” settings (Gibelman & Schervish, 1997). This statistic is not a good
indicator of the extent of forensic social work practice because many who work for courts
and other criminal justice settings do not do forensic work, and many who do forensic
work are not employed by courts or criminal justice settings. The NASW study includes
forensic social work under the rubric of “criminal justice,” but distinguishes forensic
social work as a specialty within criminal justice. There is no mention in the NASW
data of forensic social work in connection with child welfare services (Gibelman, 1995).
The latest edition of the study does include a section on social work EWT (Gibelman,
2004). The NASW Code of Ethics does not mention forensic social work, and the only
reference to legal matters pertains to confidentiality of records with regard to a court
request for disclosure of information (NASW, 1995a, section 1.07j). The NASW Code
of Ethics differs from the American Psychological Association Code of Ethics that makes
four references to forensic work in the areas of roles, assessment, evaluation, and testi-
mony (American Psychological Association, 2002). NASW has not established practice
standards for forensic social work. For a fee, NASW does make available law notes on
specific areas of practice, and there is a law note for social work EW'T.

Social work regulatory boards do not generally recognize or comprehend the nature
of forensic social work practice, especially when it involves matters related to children.
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It is rare that social work regulatory boards have forensic social work members, and
boards have limited numbers of clinical members who are more likely to have a better
appreciation of forensic social work. Thelack of regulatory board knowledge of forensics is
problematic because forensic practitioners are more vulnerable to regulatory complaints
than other specialties. This is especially the case in custody disputes where child forensic
social workers are often involved (Munson, 2005b).

Statistics regarding the extent of social work EW'T is currently the best indicator
of the amount of forensic social work practice, but this indicator is limited because all
forensic social work does not involve testimony. Also, there is no comprehensive tabulation
of the number of federal, state, and local jurisdictions that accept and reject EW'T.
Forensic social workers write verified reports, affidavits, and evaluations for attorneys
as preparation for EW'T] but can be denied the opportunity to testify by judges. There
1s no statistical record of this forensic work. One study of federal civil trials (Krafka,
Dunn, Johnson, Cecil, & Miletich, 2002) found that 43% of EWT involved the category
of “medical/mental health,” and 16% of the cases involved EWT by professionals who
were not physicians. Social work was in the “other” category that included 19 disciplines,
and approximately 2% of the total medical/mental health EW'T in federal courts was
provided by social workers. It is unfortunate that no comprehensive statistics about social
work EWT are currently compiled and have not been historically gathered.

Clinical and Legal Issues

Expert Witness Defined

An expert witness has been defined by the Society of Expert Witnesses (2000) as “anyone
with knowledge or experience of a particular field or discipline beyond what is expected
of alayman. An expert witness is an expert who makes his or her knowledge available to a
court (or other judicial or quasi-judicial body) to help it understand the issues of a case and
reach a sound and just decision” (p. 2). A general definition of EW'T is “Opinion evidence
of some person who possesses special skill or knowledge in some science, profession or
business which is not common . .. and which is possessed by the expert by reason of his
special study or expertise” (Black, 2004, p. 298).

There are several types of expert witnesses: (a) “pure consultant” is an expert who
acts as a consultant on a case and never testifies in court; (b) “maybe expert” is a person
who may or may not be called to testify as an expert witness; (c) “rebuttal expert” is a
person who testifies in response to an expert on the other side in a case; and (d) “physical
or mental examination expert” is a professional who evaluates a person and testifies about
the evaluation (Bishop, 2004). The social worker in the previous case example served as a
mental health examination expert after conducting an extensive evaluation of the mother
and the child, and eventually provided EW'T as part of the parental rights legal action.

To be qualified as an expert, the forensic specialist must have knowledge, skill,
experience, training, or education in a particular subject (Bernstein & Hartsell, 2005;
Mueller & Kirkpatrick, 2005). The expert can be qualified in one or more of these
areas. A child expert witness could be qualified on the basis of 20 years’ experience
treating maltreated children, or another person may never have treated children but has
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conducted research with samples of children who have been maltreated. In some complex
cases, attorneys will use several experts to cover the range of possible testimony needed.
The best expert will qualify in all five areas.

Expert Witness Qualification Factors

Expert testimony is admitted, in the form of an opinion, if the court determines that
the testimony will assist the “trier of fact” (judge or jury) in understanding the evidence
or to determine a fact that is in question. The Federal Rules of Evidence (U.S. House of
Representatives Committee on the Judiciary, 2004) codified and adopted by Congress in
1975 defines who can testify as an expert witness (see Hess, 1999; Mueller & Kirkpatrick,
2005). The Federal Rules of Evidence has been adopted by most states and applies to most
state and local courts. Forensic social workers should become familiar with Rules 701
through 706, which define the regulations regarding expert witnesses. In making the
determination of who can testify as an expert, the court must establish (a) whether the
witness is qualified as an expert by knowledge, skill, experience, training, or education;
(b) the appropriateness of the expert testimony on the particular subject; and (c¢) whether
a sufficient factual basis exists to support the expert testimony. An expert opinion is
not inadmissible because it embraces an ultimate issue (issue to be decided by the trier
of fact). An expert witness testifying with respect to the mental state or condition of
a defendant in a criminal case may not state an opinion or inference as to whether the
defendant had a mental state or condition constituting an element of the offense because
that issue is for the trier of fact to decide. This exception does not apply to an ultimate
issue of criminal responsibility (U.S. House of Representatives, 2004). Expert witnesses
can give opinions and inform the trier of fact in order for courts to make the best possible
decision in cases. For this reason, judges are granted liberal discretion in allowing expert
testimony (Mueller & Kirkpatrick, 2005).

Attorneys will attempt to persuade experts to believe that the outcome of a case
depends on the expert, but the reality is that the outcome of a case is determined by
many factors. Most experienced expert witnesses can give accounts of highly successful
expert testimony that has been undermined by attorneys who mismanaged the case.
Experts should perceive their function as to offer findings and opinions in a truthful,
fair, and factual manner, which can assist the trier of fact in making a decision. The role
of providing assistance to the court should be paramount in an expert’s perception of
the effect of expert testimony. The ultimate outcome of the case is determined by many
variables and is the responsibility of the trier of fact.

Fact and Expert Witnesses

Expert witnesses and fact witnesses are different in most jurisdictions. For example, a
mental health professional can be called to testify to the treatment that has been provided
to a person and would testify only to the facts of the treatment. If the witness is not
testifying as an expert, the testimony is in the form of opinions or inferences limited to
those that are rationally based on perception and helpful in clarifying factual testimony.

Social workers are often confused about the roles of fact and expert witnesses in the
courtroom. A social work fact witness is not usually a forensic social worker. A fact witness
is most often a therapist or counselor of a client who is appearing in court. The social
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worker is called to testify to the facts of the treatment or counseling provided to the person
and to advocate for the person. An expert witness is used to render an opinion about the
person based on scientific knowledge and is not to advocate for the person but is to present
a balanced and unbiased view of what is scientifically important for the court to know in
making a decision. A fact witness usually testifies before an expert to lay the foundation
for the expert’s testimony. For example, in the case of Mary S. presented previously, the
DSS social workers who had provided service to Mary S. testified to the facts of her
repeated failure to comply with the services offered her by DSS. The workers testified
to the arrests for substance abuse and the referrals to the substance counseling programs
that did not lead to recovery. The workers testified to the psychiatric hospitalizations they
arranged for Mary S. after they had gone into her home and witnessed the neglect and
abuse of her son. The expert was then called to testify about the findings of the evaluation
that substantiated Mary S.’s substance dependence, psychiatric illness, mental capacity,
lack of attachment, lack of support network, inadequate housing, and no employment.
The forensic social worker then rendered an opinion, based on the scientific research
evidence, regarding the low statistical probability that Mary S. would be able to provide
adequate care for the child in the near future. The expert witness rendered an opinion
about what would be in the best interest of Mary S.’s son given the mother’s history
of dysfunction and the child’s enduring bond with and attachment to the preadoptive
caregivers. The fact witnesses and the expert witness provided the necessary and sufficient
evidence for the court to decide the “ultimate issue”—termination of Mary S.’s parental
rights. If a foundation for an expert’s testimony is not sufficiently established through
the testimony of fact witnesses, the court may not permit the expert to testify.

In some cases attorneys will attempt to have fact witnesses testify as experts in the
same case, and some judges will allow such testimony in an effort to obtain as much
information as possible in making a decision. Practitioners should make every effort to
avoid this dual role because it is impossible to be a therapeutic advocate and an unbiased
expert at the same time. To perform this combined role could be considered an ethics
violation under the NASW Code of Ethics admonition against dual roles that can be
harmful to clients (NASW, 1995a, section 1.06¢) and does not conform to generally
accepted practice of forensic practice (American Psychiatric Association, 1997a, 1997b;
American Psychological Association, 1994; Ash & Derdeyn, 1997; Walker, 2002). For
example, if the social worker who did the evaluation of Mary S. had previously provided
therapy for her son, the social worker would have been required to decline performing
the forensic evaluation. Forensic social workers who mistakenly assume such dual roles
are significantly deviating from generally accepted forensic practice standards.

Content of Expert Witness Testimony

With respect to expert witnesses, the law is interested in “scientific conservatism,” not
“speculative interpretation” (Dyer, 1999). This scientific conservatism is grounded in
the rules from a series of Supreme Court opinions in which federal appeals courts have
interpreted what is admissible scientific expert evidence according to the Federal Rules of
Evidence. The appeals court opinions define what experts can offer as evidence in their
testimony. The first case that dealt with the issue in modern times was Frye v. United States
in 1923, and the second case was Daubert v. Merrell-Dow Pharmaceuticals in 1993. Some
states continue to operate under the “Frye rule,” and others have adopted the “Daubert
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test.” The Daubert case and the subsequent case law that has refined the Daubert test
(General Electric Co. v. Joiner,1997; Kumho Tire Co. v. Carmichael, 1999) have become the
most widely adopted criteria for EW'T. Forensic social workers in the child welfare field
need to understand that the Frye and Daubert standards are the ultimate arbiter of every
action of a forensic social work practitioner who testifies as an expert witness. The Frye
and Daubert standards mandate that any child welfare forensic social worker offered to a
court as an expert witness must deliver testimony that is scientific and evidence based.
The Frye decision held that EWT is acceptable if it is based on “... well recognized
scientific principle. .. sufficiently established to have gained general acceptance in the
particular field in which it belongs” (Frye v. United States, 1923, p. 1).

The Daubert ruling provided much more specificity to the requirements for EWT
by holding that the judge’s discretion about the admissibility of EW'T must be based
on a review of whether the proposed testimony can be tested, has been peer reviewed,
and is standardized and whether there is maintenance of standards, a known accepted
error rate, and widespread acceptance of the evidence. The Daubert ruling made judges
the gatekeepers of EW'T, which gives them broad discretion regarding what is admitted
as expert testimony. In the case of Kumho Tire Co. v. Carmichael, the Court extended
the Daubert rules to all EWT including “technical and other specialized expert witness
testimony.” This category of evidence includes forensic social work EW'T. Nurcombe
and Partlett (1994) have described how psychiatry, psychology, and social work do not
perform “pure science” but do have a scientific orientation that is grounded in human
sciences and service to clients that qualifies the expert to testify:

The purpose of clinical social work is to diagnose and treat sick, impaired, or trou-
bled people. ... psychiatry, clinical psychology, and clinical social work are not sciences
themselves. When legal cross examiners ask clinicians to concede that psychiatry, psy-
chology or social work are not “exact sciences” the truthful answer would be that clinical
work is not science, though it may draw on it.

Lawyersandclinicians are alike in identifying with their clients or patients; scientists
are (or should be) objective. Lawyers and scientists are akin in their preoccupation with
facts; clinicians are absorbed in the personal reality of those they treat. Scientists and
clinicians both apply scientific knowledge, but to different ends, the one to advance
knowledge, the other to help impaired or troubled people.. .. The law seeks to monitor
professional standards by deferring to professional judgment while at the same time
ensuring that accepted measures are not readily dismissed. Lawyers and clinicians are
similar in their pragmatism; they borrow information from other fields to judge cases,
[and] advance their clients’ causes (p. 2)

Forensic social workers should keep this concise description of the relationships among
law, science, and clinical practitioners in mind when preparing to offer EWT.

Forensic social workers must conform to the Daubert scientific expectation even
though judges vary in their use of science in decision making (Munson, 2005b). A
study of federal judges found that the Daubert ruling had altered their acceptance or
limitation of EW'T. Prior to the Daubert decision in 1993, judges excluded or limited
expert testimony in 25% of cases, but after Daubert the rate increased to 41% (Krafka
et al., 2002). A study of state court trial judges presented a much different picture, with
the Daubert standards having negligible impact on EWT in psychological syndrome and
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profile cases (Dahir et al., 2005; Gatowski et al., 2001). Some forensic social workers
testify in federal courts related to international child abduction cases (Munson, 2005a)
and some capital criminal cases, but the majority of forensic social work EW'T is offered
in state and local courts where there is much confusion among attorneys and judges
about EWT. In this context, attorneys act as gatekeepers as much as the judge because
the attorneys determine what experts to offer for court use. Judges often will admit even
questionable expert testimony to get any information possible to aid in difficult decision
making. If the testimony is weak or inadequate, the court will decide the weight it will
give, if any, to the EWT (English & Sales, 2005).

Selection of Experts

How experts are identified occurs in many ways. Most often the judge or attorneys review
scientific literature to identify an expert. Universities and colleges are often contacted in
the expert identification process. There are expert referral lists that are maintained by
organizations and referral services. Any forensic social worker who joins a referral listing
service is at risk of being labeled as a biased “hired gun” by the opposing attorney. It is
not recommended that experts become part of such listings because of the bias issue.

Experts are selected by attorneys and judges. Federal Rule 706 governs the appoint-
ment of expert witnesses. The court can appoint its own expert, or any party to a case
can offer a motion to the court for appointment of an expert as well as make nominations
of specific experts to be appointed by the court. A party can request that an expert not
be appointed or allowed to testify. An expert witness cannot be compelled to testify. An
expert agreed on by the court and the parties is to be notified in writing by the court,
and the duties of the expert are defined by the court. The notification is to be filed
with the court clerk. The process of written appointment notification does not always
occur. The expert witness is to advise the parties of the findings and opinions before
testifying.

Expert witnesses should avoid situations in which the court has no prior knowledge
of the offering of the expert to a court by an attorney. The rules do not limit the parties in
calling expert witnesses of their own selection, but an expert appearing in court the day
of a hearing with the expectation that the court will allow the expert to testify is usually
an inappropriate use of time because of the high probability that the court will reject
hearing from such a casually offered expert. The forensic social worker should make
efforts to have attorneys seeking expert testimony to approach the court and request that
the court appoint the expert. Court appointed experts have more credibility and legal
standing than the casually offered expert. Formal appointment of an expert is critical in
high-conflict divorce and custody disputes.

Appointed expert witnesses are entitled to reasonable compensation at a rate set by
the court in court-appointed cases. Fees are usually paid from funds provided by law
in criminal cases. In civil cases compensation is paid by the parties individually or in
proportions ordered by the court.

Ultimate Issue

The ultimate issue is the question the judge or jury must answer in making its decision.
The admissibility of forensic social workers’ testimony about ultimate issues varies by
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state. Historically, psychiatrists and psychologists have been statutorily authorized to
testify about the ultimate issue. In 2000, the Maryland Court of Appeals ruled (/n re
Adoption/ Guardianship, 2000) that a licensed clinical social worker can diagnose, testify
as an expert witness, and testify about ultimate issues just as psychiatric and psychological
experts can. The court ruling was aided by an amicus curiae (friend of the court) brief
that was filed by nine social work organizations, and the Court “ruling had national
implications” (Gibelman, 2004, p. 268) for the practice of clinicians in general and
forensic social work specifically. Forensic social workers who have their right to testify
as experts challenged should provide their attorney with this citation for the Maryland
Court of Appeals case and should obtain a copy of the amicus brief that is available from
the NASW.

There has been controversy about whether expert witnesses should be allowed to
testify to ultimate issues and whether ultimate issue testimony is ethical practice. Ultimate
issue testimony has been more restricted in criminal cases than in civil cases, and it has
been more restricted in Great Britain than the United States (Ceci & Hembrooke, 1998).
Each child forensic social worker must decide whether or not to testify about the ultimate
issue in a case. Attorneys will often seek ultimate issue testimony, but the expert is under
no obligation to offer such testimony. In the case of Mary S., the expert did not testify
to the ultimate issue of the termination of the parental rights, but instead listed the tasks
the mother would have to accomplish in order to achieve reunification with her child and
the statistical probability that she would or would not successfully complete the tasks
within the time frames established by the Adoption and Safe Families Act of 1997 for
reunification to occur.

The Science of Social Work Practice

A significant problem for forensic social work practice is the lack of a body of scientific
studies regarding social work practice. This limitation is problematic because there is
a long-standing standard for EW'T that mandates a scientific base for expert witnesses.
The clinician in preparing an evaluation report may reach a number of conclusions and
make a number of recommendations that are intuitively derived or based on clinical
anecdotal experience or practice wisdom, but when the clinician is called on to testify
about an evaluation, the standard for acceptance of the testimony will be whether the
clinician can affirm that the opinions, conclusions, and recommendations are valid to a
reasonable degree of psychological certainty. This requirement introduces a statistical
probability that the testimony of the clinician is valid and reliable within the scientific
community. Helping professionals have entered the field of EWT late because of its
intuitive practice base. Brieland and Lemmon (1977) in their early text on social work
and law made little mention of EWT, and Saltzman and Furman (1999) in a recent
book on social work and law made few references to EW'T. It has been only during the
last several years that EWT has become more widespread in practice and more of an
issue for the profession. One way to increase the reliability and validity of social work
forensic interventions is to use generally accepted practice guidelines, evidence-based
practice standards (McDonald, 2001; Munson, 2004a), established protocols (Munson
2001a, 2004b), outcome-based interventions that have been tested, and standardized
measurements (Kaplan & Saccuzzo, 2004; Vance, 1998; Wodrich, 1997). In some states
the test of knowledge experience and skill can in part be based on the number of hours
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per week the expert devotes to performing the activity that is the focus of the expert
testimony. For example, the Kansas Supreme Court held that a psychiatrist who devoted
only 30 to 40% of work hours per week to clinical practice must be disqualified as an
expert witness because Kansas law requires that experts devote 50% of their time to
clinical practice (Dawson v. Prager and the Menninger Clinic, 2003).

Description of Intervention

Forensic Practice Administration

The legal requirement that experts must have knowledge, skill, experience, training,
and education to provide testimony—and the criteria that expert testimony must be
based on evidence that is tested, peer reviewed, standardized, has known error rates,
and is generally accepted—highlights the fact that child forensic social work practice
must be evidence based. Entering forensic practice requires acceptance of these stan-
dards. If the practitioner is not aware of the standards, negative consequences can
result. The following case vignette illustrates the need for preparation for forensic
practice.

John M. was a clinical social worker with 20 years general social work practice expe-
rience doing individual and family therapy. On a referral from an attorney, John saw a
child who was having difficulty adjusting to the parents’ divorce. John was able to help
the child and the parents. The attorney asked John to testify in the custody determi-
nation hearing as a fact witness regarding the child’s improvement. John agreed, but
was nervous. The testimony went well, and John was asked his opinion about custody.
The judge allowed John to give his opinion after opposition from the opposing attorney.
The lawyer told John he did a good job. John found he liked being in the courtroom and
decided he would like to do more forensic work.

The attorney contacted John and requested that he see another child for therapy. Af-
ter 2 months in therapy the lawyer asked John to do a custody evaluation for the child and
the parent, and John agreed. When John testified, the opposing attorney accused John of
being biased in his opinions because he had interviewed the mother several times when
she brought the child to therapy, but he did not interview the father until the custody
evaluation was started. The attorney also elicited in John’s testimony that the mother
was in arrears for her portion of the son’s therapy sessions, and the attorney accused
him of basing his opinion on the fact that the mother owed him money. The opposing at-
torney hired a psychologist to give expert testimony that John did not observe generally
accepted practice standards and that he was not qualified to testify as a custody eval-
uator or expert witness. The psychologist wrote an affidavit that contained 17 citations
supporting his views. The judge agreed with the opposing attorney’s expert witness and
commented in his order that he would not give any weight to John’s testimony because of
bias based on a dual relationship with the mother and lack of qualifications to do a custody
evaluation. John was upset by this rejection. The parents never paid him for the custody
evaluation.
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This case example illustrates a number of points about forensic child practice. John
entered forensic work by the route that many helping professionals do, on the basis of
a single episode of courtroom work. The initiation of a forensic practice based on such
experience is risky. The practitioner needs training and understanding of this area of
practice. John did not do research on custody work, he did not consult an experienced
custody evaluator, and he did not attend any of the many custody evaluator trainings that
are available. John did not understand the concept of bias and how it is applied in legal
matters (see Myers, 1998).

Forensic social work practice requires a different orientation from the general prac-
tice of social work. The nature and sources of referrals differ, and documentation and
record keeping require a different strategy. A thorough and complete record of all activity
should be maintained from the time the first contact with a client or an attorney takes
place. Practitioners preparing to enter the legal arena in a case should be clear about
their role of consultant, evaluator, and/or expert witness. It is generally good practice to
work directly with the attorney who represents the client and only indirectly with the
client. A letter of agreement should be signed, and it is recommended that the forensic
social worker enter a case on a retainer basis to avoid allegations of bias based on fees
owed to the practitioner. Any work done on an hourly basis should be billed monthly
and submitted to the attorney. If the client falls into significant arrears, work should be
discontinued until the payment is updated. Performing forensic activities when the client
is substantially in arrears opens the forensic social worker to allegations of bias to obtain
back payment. When doing forensic work for public agencies, this approach may need to
be altered, but the key guiding principle should be that any act of a forensic social worker
should be balanced and unbiased. For example, when working with children the forensic
social worker may come into contact with a guardian ad litem (GAL) who represents
the child. The forensic social worker should not have a close professional relationship
with the GAL within or outside the case. Activities such as working lunches should be
avoided. A forensic social worker should not have direct contact with the attorney on the
other side without the knowledge of the client’s attorney.

Areas of Forensic Practice

Forensic social work with children and adolescents can cover a number of areas
including

e short- and long-term effects of
* neglect
¢ physical abuse
¢ sexual abuse, and
¢ witnessing domestic violence
e mental injury of a child
e custody decisions
e impact of reunification with a parent after a long separation
e TPR
e mental status and functioning of parents in anticipation of reunification with a
child
e impact of domestic violence on a child or parent
e assessment of parent alienation activities
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Areas of Needed Knowledge and Skill

Forensic child welfare work and EW'T require highly specialized training and experience.
The primary areas that forensic social workers should have training in should include,
but are not limited to, the following (key resources are cited):

¢ Child and adolescent development (Berk, 1998; Bukatko & Dacehler, 1998; New-
combe, 1996).

* Child and adolescent psychopathology (Ollendick & Hersen, 1998).

e Adult psychopathology (Kaplan & Sadock, 1998).

¢ Attachment theory (Cassidy & Shaver, 1999; Dyer, 1999).

® Traumatic stress theory (Carlson, 1997; Schiraldi, 2000; van der Kolk, McFarlane,
& Weisaeth, 1996; Wilson & Keane, 1997; Wolchik & Sandler, 1997).

* Basic developmental neurology (Harris, 1995).

¢ Basic understanding of psychopharmacology (Fuller & Sajatovic, 2001).

¢ Basic understanding of genetics (Anderson & Ganetzky, 1997).

¢ Basic knowledge of substances and alcohol use, abuse, and dependence (American
Psychiatric Association, 2000c; Ray & Ksir, 1996).

e Basic child welfare practice (Hobbs, Hanks, & Wynne, 1999; Lutzker, 1998).

¢ Ability toadminister and interpret standardized measures and instruments (Amer-
ican Psychiatric Association, 2000b; Groth-Marnat, 1997).

e Knowledge of local, state, and federal laws relevant to clinical practice, specializa-
tion, and expertise (Munson, 2001c¢).

Forensic Child Evaluations

Forensic evaluations are different from general clinical evaluations that are done at
admission for treatment or other purposes (Babitsky & Mangraviti, 2002; Heilbrun,
Marczyk, & DeMatteo, 2002; Melton, Petrilia, Poythress, & Slobogin, 1997; Righthand,
Kerr, & Drach, 2003). General evaluations are usually brief, informally prepared, and
for the purpose of planning a course of treatment. General evaluations usually are for the
exclusive use of the clinician and are highly confidential. Forensic evaluations are focused
on a specific legal question that must be addressed by a court. The evaluation is lengthy, is
formally prepared, must be internally and externally accurate, is submitted to a number
of parties (lawyers, judges, clients, and agencies), and may become public information
if entered as part of a hearing record. In some cases evaluations of children will be kept
confidential and can be sealed by the court. The NASW Code of Ethics requires social
workers to request that courts protect such records by sealing them (NASW, 1995a,
section 1.07j).

A forensic evaluation should consist of a standard protocol that is routinely used with
cases based on the clinician’s specialty practice area, but there should be flexibility to
use alternate methods to accommodate unique aspects of a case. The assessment should
include contact with all persons who have relevance to the outcome of the case. Clinical
interviews should be conducted with pertinent individuals, and standardized measures
should be used when appropriate (e.g., to confirm diagnosis of depression or PTSD,
to determine suitability for custody or level of parenting stress). The evaluator should
contact collateral sources that may have information relevant to the issues explored
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in the evaluation (such as child welfare workers, therapists, medical and psychiatric
hospitalization reports, police, school counselors, teachers, employers, and probation
officers).

Evaluation reports should be clear, concise, and carefully proofread before sub-
mission. The summary and conclusions and recommendations sections of a forensic
report should use reasoning and logic to arrive at conclusions. The content should be
sequenced in a way that aids the trier of fact in understanding how the expert arrived at
opinions and recommendations. In sequencing facts, logic, conclusions, and opinions, the
forensic expert should adopt strategies that lawyers use in report writing (see Fontham,
Vitiello, & Miller, 2002). Various outlines for submission of reports have been devised
(Koocher, Norcross, & Hill, 1998; Melton et al., 1997, Nurcombe & Partlett, 1994;
Sattler, 1998). The following outline is generally recommended for child and adolescent
reports:

e Reason for Evaluation: This should be a brief statement of the purpose of the
evaluation and the referral source.

e Procedures: There should be identification of information sources (e.g., prior eval-
uation reports, school records, court hearing transcripts, deposition transcripts,
relevant mental health and medical treatment records, list of persons interviewed,
and standardized measures used). A brief statement should be included that
describes how suggestive questioning and inducements for participation were
avoided (see Ceci & Bruck, 1995).

e Abuse History: Identify the presence or absence of any individual or family history
of neglect, physical abuse, sexual abuse, or domestic violence.

e Background: Information relevant to the factors that led to the current presenting
problem should be summarized.

e Family History: Detailed family history data including information about parents,
siblings, education, employment, social functioning, and religious activity should
be described.

¢ Developmental History: Include a survey of the mother’s use of tobacco, alcohol,
substances, and prescription medications during pregnancy. Note if there were
any complications during pregnancy or at birth. A review for premature birth,
low birth weight, eating/feeding problems during infancy, problems with toilet
training, or problems entering school should be included.

¢ Developmental Milestones: Assess and note appropriate developmental milestones
of children and adolescents. This can be done with standardized measures or
milestone checklists. The most common areas of development are physical, self-
help, social, communication, and intellectual (Berk, 1998). Language development
can be a crucial indicator of development in combination with maltreatment.
Language delays are common (Amster, 1999) and are so prevalent in the child
welfare population that they can be used diagnostically for maltreated children
(Munson, 2001a).

e History of Out-of-Home Placements: As much information as possible should be
included about past and current placements. This applies to children and adults.

e Visitation: If the child is not in the care of the parents, a summary is given of the
visitation schedule and whether or not visitation is supervised.

e Criminal Justice History: Supply a history of all arrests, convictions for criminal
offenses, and description of civil litigation the child or parent has experienced.
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* Substance/Alcohol History: Provide a review of the history of substance/alcohol
use, abuse, and dependence by child and parents based on the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (DSM—IV—
TR; American Psychiatric Association, 2000a) criteria.

® Medical History: Report major illnesses, injuries, hospitalizations, and family
history of illness for the child and parents. Document the date of the last physical
examination. If the client has not had a physical examination in the last 30 days,
this should be noted and the client referred for medical screening to rule out any
general medical conditions that could be a source of dysfunction. Children should
also be referred for dental, vision, and hearing screenings if there have been no
screenings in the last year.

* Medications: Note past and current medications including dosage information.
Review parents and child for use of herbal medications or cultural bound medi-
cations. If the client is taking medication, record the most recent administration
of medication prior to the evaluation session.

e Mental Health Treatment: Review past and present inpatient and outpatient men-
tal health treatment. Record diagnoses received and names of therapists, quality
of relationship with the therapists, and the outcome of the treatment.

* School: For children, report school functioning academically and behaviorally.
For adults, report the amount of education.

e (linical Interview: Record the identified client’s mental status, interview behav-
ior and demeanor, speech, language, somatic complaints, perception, cognition,
judgment, memory, intellectual functioning, emotions, interpersonal skills, and
access to weapons.

e Standardized Measures: Give descriptions and summaries of standardized mea-
sures administered. Interpretation of objective measures should be described in
clear, concise language. The interpretation should be focused on the purpose of
the evaluation and the recommendations.

¢ Diagnosis: Provide a thorough DSM—IV—-TR multiaxial diagnosis (see Munson,
2000, 2001a, 2001b).

* Summary and Conclusions: This section should give a concise summary of the
case and provide an integrated analysis of the significant aspects of the findings.
Conclusions should be supported with citations of empirical research and clinical
literature that support findings and conclusions. Include a section of “consider-
ations” for the court to take into account when there are competing solutions to
the legal issue before the court.

e Recommendations: Based on the findings of the evaluation and the diagnosis,
specific recommendations should be made with justification for each recommen-
dation. Recommendations should be based on facts and should reflect a balanced
use of the competing alternatives that may be available to the court in rendering
its decision.

In preparing the written report, it is recommended these three guidelines be followed:

1 Indicate sources of statements and use qualifier words when the expert does not
have direct knowledge of a fact. Use phrases such as:
e reported by ...
e reportedly. ..
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e according to. ..
e the client stated . ..
2 Use professional language, such as:

e “He appeared to be intoxicated,” not “He was drunk.”

e “Indications are she deliberately made inaccurate statements,” not “She lied
to me.”

e “Limited intellectual capacity,” not “mentally retarded,” unless diagnosed
through standardized tests.

e “This person has a history of and current problem with substance abuse and
dependence,” not “This person is a long-term drug addict.”

3 Use language in reports that is familiar to the courts. This language can be derived
from written opinions of appeals courts. Do not attempt to make legal statements,
but use brief, legal phrases to express concepts that are being communicated in
the report. For example, phrases that can be helpful are:

* best interest of the child

e general well-being of the child

e risk to the child

e safety of the child

e vulnerability of the child

e special-needs child

e influences likely to be exerted on the child

e preference of the child

e fitness of the person seeking custody

e adaptability of the person to the task

e environment and surroundings the child will be reared in
e potential for maintaining natural family relations

e opportunities for the future life of the child

e prior voluntary abandonment or surrender of custody
e parental rights versus performance of parental duties
e chronic and enduring mental illness

e persistent and ongoing problems

Diagnosis and Expert Testimony

There has been controversy about the legal sanction for clinical social workers to do
diagnosis. A series of appellate legal opinions have confirmed the admissibility as evidence
diagnosis performed by clinical social workers where there is legislative authorization.
Diagnosis of mental and emotional disorders is included in most state practice acts and
is directly stated in practice acts of 34 states (American Association of State Social Work
Boards, 1998). The states thatinclude the word diagnosis in their practice acts are Alabama,
Alaska, Arizona, Colorado, Connecticut, Delaware, Florida, Hawaii, Illinois, Indiana,
Towa, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Mississippi,
Missouri, Nevada, New Hampshire, New Jersey, New Mexico, North Carolina, Ohio,
Oklahoma, Oregon, Rhode Island, South Dakota, Texas, Vermont, Wisconsin, Wyoming,
and the District of Columbia. All other states, except two, permit diagnosis but use
alternate terminology. Forensic social workers should be thoroughly trained in diagnosis.
Social work education programs provide uneven coverage of diagnostic criteria, and the
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forensic social worker should periodically have continuing education in diagnosis because
the database for statistical occurrence of disorders and symptoms is constantly evolving.

Attorneys are increasingly learning about diagnosis and will try to discredit an
expert’s diagnosis by showing that the social work expert does not have thorough training
in diagnosis. Parents are more knowledgeable about mental disorders due to the expansion
of Internet access. Clinicians need to be able to answer complex questions asked by
caregiversas well as to correct distortions lay persons have as aresult of learning fragments
of information about mental disorders (Munson, 2001b).

Depositions, Affidavits, and Interrogatories

Depositions are sworn statements taken outside the courtroom and are usually conducted
in a lawyer’s office. Notice of a deposition can be informal or through a subpoena. A
subpoena duces tecum means to bring to the deposition or hearing documents specified
in the subpoena. Some attorneys will command all records pertaining to the case and
ask that the entire file be surrendered for review at the deposition. The expert will need
legal advice as to whether this is permissible. The expert may have to refuse to surrender
an entire record at a deposition. The expert will be asked questions by the attorneys
involved. No judge is present. There is a transcriber present, and a transcript of the
deposition will be available to the deponent (the expert). The expert should insist on
reviewing the transcript of the deposition for accuracy before signing it. The expert
should retain a copy of the deposition transcript and review it before testifying. There
can be a gap of months between the time of the deposition and actual testimony in court.
The attorneys will be looking for discrepancies between the expert’s deposition testimony
and the courtroom testimony, and the expert will need to explain any discrepancies.

Affidavits are sworn written statements submitted to a court prior to testifying.
Affidavits are sought by attorneys and can serve a variety of purposes. An expert who is
asked to prepare an affidavit should seek specific information about the necessity for and
purpose of the affidavit. The expert may or may not have to testify based on an affidavit.
The form for an affidavit can vary by state. The general format is a statement of the
expert’s qualifications, the facts of the case, the issues addressed, opinions, references,
and statement of oath (for a sample affidavit, see Babitsky & Mangraviti, 2002). Affidavits
can be very narrow in focus and very brief or broad in scope and lengthy. The expert’s
affidavit statements should be consistent with subsequent testimony or an explanation
should be given for why the expert’s opinion has changed.

Interrogatories are lists of questions that an attorney provides to an expert in writing
before trial that are to be answered by the expert under oath.

Description of Expert Witness Testimony

The ultimate intervention in forensic social work is the provision of EWT. Providing
EWT can have a profound effect on the parties in a legal matter. The expert has a duty to
be honest, objective, and unbiased and to perform to the highest professional standards
in the courtroom. The following sections provide guidelines for how to be professional
and act in the best interest of the parties in a case.
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Before the Hearing

An expert witness should request to meet with the attorney who will be offering the expert
to the court. Such a meeting can be helpful in preparing how the expert wants to present
testimony and what is to be highlighted. It is important to ask the attorney all questions
about the nature of the testimony. The attorney should be provided written information
about the expert’s credentials prior to the hearing. If the expert meets with the attorney,
written materials should be organized and key points highlighted. An outline of points
separate from any expert reports should be prepared focusing on key points. The points
should be committed to memory (Munson, 2002). The expert may be limited during
testimony to referring to reports and notes only when asked specific questions about the
written materials.

At the Hearing

The classic advice holds regarding attire and demeanor. Dress professionally, act profes-
sionally, and arrive at court early. Bring all materials related to the case to court. Avoid
talking with anyone in the waiting room, courtroom, or hall while waiting to testify. This
includes colleagues, attorneys, police, strangers, or the parent or child the expert is tes-
tifying about. Do not smile, laugh, or joke with anyone before, during, or after testifying
in the presence of the judge or jury. For confidentiality reasons, do not leave a brief case
or hearing materials unattended at any time.

On the Stand

Before testifying, the expert should request the attorney retaining the expert to review
the expert’s credentials for the court when the expert takes the witness stand. Sometimes
attorneys are conscious of the need to proceed rapidly and may do a brief review of
the expert’s credentials, especially if the expert has testified in the court in the past. If
the expert is easily and quickly qualified to testify, it is important to include in the testi-
mony responses that call attention to the expert’s qualifications. For example, substantive
comments can be prefaced with comments such as “In my 20 years of work with this
population, it is my experience that...” or “As part of my training, I became familiar
with research that supports....” (Munson, 2002). Such comments could be crucial if
there is an appeal of the case. Appeal courts review cases only on the basis of the trial court
transcripts and the exhibits. If the expert’s credentials were not entered in writing, then
the appeals court will have only transcript testimony to rely on in assigning weight to the
expert’s testimony. In the case of Mary S., the expert’s credentials were not entered as an
exhibit, and the appeals court in the oral arguments raised questions about the expert’s
credentials.

Procedural qualification of experts focuses on the concepts of knowledge, skill, ex-
perience, training, and education identified in Federal Rule 702 because they are basic to
qualifying as an expert (Mueller & Kirkpatrick, 2005). The process of expert qualification
includes review of professional education (degrees and dates received, internships, spe-
cialized training, continuing education, honors, awards, licenses, certifications; Tsushima
& Anderson, 1996), employment history, number of clients evaluated or treated, research
activity, publications, professional paper presentations, and the amount of prior testimony
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as an expert witness. The expert should have this information memorized. In some cases
the expert may be asked for statistics about the number of times he or she qualified as
an expert, in what jurisdictions, and in what areas of specialization. The expert may
be asked about the amount of payment for the testimony, and the expert should answer
accurately.

The attorney who is challenging the expert’s testimony will use the voir dire pro-
cedure, which is the opposing attorney’s opportunity to test and challenge the expert’s
credentials and competency to testify as well as to challenge expert testimony in general
(for example, citing research indicating expert opinions are no more accurate than those
of lay persons). There may be attempts to show bias in requesting information about fees
received for testimony or the expert’s personal history as a victim of abuse or domestic
violence to show that the expert is promoting a cause or is engaging in advocacy. Voir dire
is a standard legal procedure that should not be viewed as a personal attack, although it
may seem to be. This can be the most difficult phase of expert testimony because attacks
on education, training, and experience can be intense (Tsushima & Anderson, 1996). The
key is to be calm and answer questions directly and honestly. Never become defensive or
argumentative during this stage of testimony, especially when feeling attacked personally
or professionally. For example,

Attorney question (AQ): It is true that the social work profession is on the lowest tier of
therapists, with psychiatrists at the top, psychologists next, and social workers at the
bottom, correct?

Expert answer (EA): No, that is not the situation today. It was like that 40 years ago.
Clinical practice with children and adolescents today is quite complex and requires
multidisciplinary expertise. All recognized mental health professionals are equal mem-
bers of the treatment team. Social workers have the most historical expertise in child
welfare, and we often provide leadership in this area.

A general rule of testimony is to avoid anticipating what the judge or the attorneys
are dealing with or attempting to elicit. Simply answer the questions on the basis of
what was done, the reason it was done, and the opinions formulated. Ask attorneys to
repeat unclear questions. Answer only the questions that are asked, and do not attempt
to expand on a previously given answer. Focus on the immediate question being asked.
It is recommended the expert look at the judge or jury when giving opinions, look at the
attorney when giving facts, and avoid looking at the client when giving difficult testimony.
Always look at the judge when giving answers to questions asked by the judge.

If the opposing attorney asks a question directly from the expert’s notes or report,
ask for the specific page number of the report and answer on the basis of the content of
the report. It is also a good policy to make verbal reference to the expert report. Use
statements such as “In my report summary section, I indicated . ..,” “My background
information section of the report confirms that...,” and “The results of my testing
explained on page 6 of the report indicate that....” This is an effective way to call
attention to the judge or jury the expert’s findings. Do not read from the report. Testify
from memory and request the court to allow review of the report or supporting documents
if a technical question is asked that requires a precise answer, such as actual test scores
or precise dates.
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Cross-Examination

Cross-examination is always difficult because it is the opposing attorney’s second chance
to challenge the expert witness. In the wvoir dire phase of testimony, there is a general
challenge to qualifications to testify, and in the cross-examination, there are specific
challenges of the validity of the expert’s procedures and conclusions in the specific case.
It is important to remain calm and factual and not to alter voice level when challenges
are made. Do not let the attorney provoke anger. This requires a significant amount of
self-control. It is important for the expert to remember that the testimony is to provide
facts and opinions related to what was done in conducting assessments and how opinions
were reached.

The expert should hesitate when it feels like a question should not be answered.
Hesitation will give the attorney an opportunity to object. While on the witness stand,
the expert should not attempt to analyze the effect of the testimony. Focus should be on
the accuracy and scientific basis of the testimony.

Try to avoid answering hypothetical questions. For example,

AQ: Hypothetically, if my client had a relative who could provide care for this child, could
the child adjust to placement under these circumstances?

EA: It depends. It depends on the home study of the relatives, their parenting skills,
the child’s bond and attachment with the foster parents, and history of contact with the
relatives as well as other factors. So it would be difficult for me to answer that question.

During cross-examination an expert can use questions to expand on previous answers or
to make additional points. For example,

AQ: My client was evicted from her apartment because she had no job, could not pay
her rent, and DSS would not give her assistance, wasn’t she?

EA: My notes indicate that she was evicted because she was having loud parties, and
the police were called because of substance use. This was consistent with statements
she made to me that she had been using cocaine regularly for the last three years. |
have no record that she ever asked for assistance with her rent.

AQ: Then all you can testify to is that there were arguments between my client and the
companion? There was no real domestic violence in this relationship, was there?

EA: Recurring shouting and belittling are violent acts. In addition, there is increased risk
to the child because the caregivers frequently use alcohol. They have been apprehended
for violence in the community. There is denial about the domestic violence. The child has
special needs and uneasy temperament. All of these facts increase the risk of violence
against the child by the parent.

Avoid defensiveness when asked questions that can be viewed as attacks about ethics.
It is best to respond with a simple statement of ethical obligations. For example,

AQ: Sir, it is a fact, isn't it, that you wrote these negative descriptions about my client
knowing it would harm her in the TPR hearing?
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EA: No, my professional ethics code would not allow me to do that. | wrote it because |
am required to record all relevant information regarding this case that to the best of my
knowledge is true and accurate. | researched every point | wrote about, and | relied on
standardized testing to confirm my clinical interview findings.

Conciseness

Testimony should be concise, crisp, and to the point. Answers should be given in a clear,
mildly modulated tone of voice. Responses should be quick, but brief delays are acceptable
to ponder how thoughts will be formulated. Answer only the question asked. Thisadvice is
included in every manual on EWT, but most experts have had the experience of exceeding
the expectations of an answer and having the content of the excessive statement used
against them. For example, an attachment/bonding expert was asked by an attorney,
“Where do you work?” The expert responded, “At the ABC Center for Attachment
Intervention.” The expert then added, “I don’t work there. I am actually one of the
owners.” By making this statement the expert allowed the attorney to open a new line of
questioning about her ownership and the financial status of the center, and the attorney
implied that she was biased in accepting clients and in making recommendations because
she depended on the clients for income to keep the center open (see Myers, 1998).
The second part of the expert’s answer was beyond the scope of the question. The judge
allowed the line of questioning because the expert had made the statement part of the
answer. The expert’s assertion about ownership was not asked and did not need to be
stated.

An expert should never talk while a judge or an attorney is speaking. If an attorney
interrupts, the expert should stop talking and listen to the attorney. The expert should
never, ever challenge an attorney. Challenges are the responsibility of the attorney who
engaged the expert.

Humor

Experts should avoid attempts at the use of humor. Attorneys are always looking for ways
to make points with a jury or judge. Use of humor can make an expert appear flippant
and unserious, which decreases credibility. An expert, who was a university professor,
was trying to explain a difficult concept during cross-examination and was repeatedly
challenged by the attorney. The expert began a point by saying, “If you were one of my
students, I would have to explain it this way to you....” The attorney interrupted the
expert and stated, “Based on what I have heard you say here today, I would never sign
up for one of your classes.” The expert gave the attorney a perfect opportunity to plant
in jurors’ minds doubt about the expert’s abilities as a teacher and as a knowledgeable
person. It is rare that an expert can make a humorous comment and be successful. The
expert should remember that experts are to be serious, factual, scientifically oriented
individuals.

Use of Visuals

The use of visuals to support testimony should be reviewed before deciding to use
them. Any visuals considered for use should be shared with the attorney who engaged
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the expert, and the possible effects of the visuals carefully weighed in advance of the
testimony. Visuals may be necessary when providing highly technical testimony (Smith &
Bace, 2002), but visuals should be used only to explain a complex point that cannot be
conveyed effectively orally. In most issues involving children, visuals are not necessary.
An expert using visuals that are unnecessary takes the risk of boring the judge or jury.
There may be problems with equipment, and judges or jurors may not be able to see
the visuals clearly, both of which can decrease the effectiveness of the expert testimony.
Most courtrooms are not designed for facilitating visual presentations.

After the Hearing

After a hearing, the best way to prepare for the next court appearance is to review the
testimony and think of ways it could have been improved. Do not obsess about the
effect of the testimony, but analyze ways future testimony can be improved. Write down
key questions from the testimony that may be asked in future cases, and review them
before future testimony. Advice given by Brodsky (1999) can be used to formulate a
posttestimony self-analysis: “Decide for yourself what it is you dislike in yourself as an
expert and what you like. Then, take active steps to diminish the aspects that do not work
and enhance the ones that do” (p. 188).

Conclusion

Doing child forensic practice is complex and difficult, but it can be very rewarding when
it is related to using our values and ethics to help children have a better chance at a
normal and successful life. At the same time, our values of being a helper will not make
us immune to attacks by some caregivers and lawyers. The most difficult aspect of EWT
is to have an attorney attack an expert’s motives, knowledge, and skills when the expert
is working to help vulnerable children. The forensic practitioner must remember that
attorneys are adhering to their code of ethics when trying to discredit us because their
responsibility is to defend their client by any means available. Increasingly, lawyers are
refraining from undue attacks because they have recognized that courts show deference
to experts in an effort to obtain as much information as possible about the issues in a
case. Unjustified attacks may hurt, rather than help, an attorney’s case. When the foren-
sic specialist comes under attack, the best defense is to be calm, objective and factual
and to rely on empirically derived information and evidence-based practice standards.
Forensic social workers should read Susan Daicoff’s (2004) Lawyer, Heal Thyself for
self-comfort when reflecting on lawyers who attack the ethics of other professionals.
This book will help expert witnesses better understand the motivations, personalities,
and drives of the lawyers who support experts and the lawyers who confront experts
in the courtroom. Remember, in the courtroom there will be the supportive attorney
who engaged the expert and the attorney or attorneys representing the other side who
may or may not strongly challenge the expert. Also, remember that an expert’s testi-
mony is only as good as the skills of the attorney who engaged the expert (Munson, in
press).

Good forensic work requires much time and effort. Lawyers and courts often dictate
the forensic social worker’s schedule. Forensic social work is not for the passive and
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unprepared practitioner. Forensic social work is truly one of the artistic and scientific
aspects of practice that requires discipline, skill, and preparation. There are rewards and
frustrations. In the case of Mary S., the frustration was that, 2 weeks after the TPR
hearing, Mary S. had to be hospitalized because of a psychotic episode associated with
her mental illness. The expert’s statistical probabilities about Mary S.’s ability to care
for her child in the short and long term proved to be accurate. No professional wants to
see a parent’s rights terminated, and in this case, the expert in one of the considerations
offered as part of the expert report and oral testimony advocated for an open adoption,
which the preadoptive parents agreed to. In this case the expert played a significant role
in providing the best possible outcome for a difficult situation.

NOTE

1. Content of this chapter pertains to legal issues and offers suggestions for helping professionals
participating in legal proceedings. No comments in this chapter should be considered as legal
advice. The reader should consult an attorney for legal advice regarding cases that are relevant to the
content of this chapter. Laws, regulations, and procedures used in forensic work can vary by state
and local jurisdiction. Before implementing any strategies discussed in this chapter, the practitioner
should confirm that the strategy is compliant with state and local statutes and regulations.
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Expert Testimony on Woman

Battering and Its Effects

Introduction

This chapter provides an overview of expert

witnessing in criminal and civil cases involv-

ing woman battering with an emphasis on how

such testimony bears on cases also involving the

welfare of children. The first part reviews the

background and most significant milestones in

the evolution of expert testimony on battering;

the rationale, scope, and general applicability

of domestic violence testimony; and the major

conceptual approaches to representing women’s experience of abuse. The second
part focuses on how to conduct a domestic violence evaluation in preparation for trial.
Drawing on my experience as a witness in a pathbreaking class action lawsuit against
the child welfare system in New York, Nicholson v. Williams, 1 also examine the role of
the expert in cases where children have been exposed to domestic violence. In the final
sections, I outline the factors that can assist in evaluation and risk assessment. Although
there is often a need to conduct a clinical assessment with domestic violence victims,
perpetrators, or children, this chapter is limited to cases in which domestic violence ex-
perts are called on to provide general information about woman battering and its effects,
including its effects on children, or to describe the dynamics of abuse in a particular
case.
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Part I: The Development of Domestic Violence Testimony

Beyond the “Frye Test”

The admission of expert testimony was traditionally governed by a three-part test: (a)
the subject matter had to be “beyond the ken of the average laymen”; (b) the expert
had to possess sufficient skill, knowledge, or experience in the field to aid the “trier
of fact” in the search for truth; and (c) the state of the scientific knowledge involved
had to be sufficiently developed to allow an expert opinion to be rendered (Frye, 1923;
Strong, 1999). Meeting the rigorous requirements of what is known as the “Frye test”
poses special challenges to relatively new fields of inquiry such as domestic violence. In a
criminal case where my testimony was challenged, Connecticut’s highest court replaced
the stringent test suggested by Frye by requiring only that the expert be qualified by his
or her educational background, work experience, and/or research; the testimony focus
on a subject not familiar to the average person; and it be helpful to the jury (State v.
Borrelli; 1993). A similar Supreme Court decision made that same year held that evidence
(such as expert testimony) was admissible simply if its relevance outweighed its possible
prejudicial effect (Daubert v. Merrell, 1993). Relevance can be established by showing
that the evidence makes an element of culpability more or less likely or helps a judge or
jury understand the evidence in a case or determine a fact that is at issue (Downs, 1996).!

Standards for expert testimony similar to those established in Connecticut make it
possible for any advocate, social worker, or health or mental health professional with spe-
cialized knowledge of or experience with domestic violence to present testimony to help a
judge or jury assess evidence or to correct misconceptions about woman battering and its
effects.” This experience may involve specialized training in domestic violence; clinical
or advocacy work that involves a significant proportion of abuse victims, perpetrators,
or their children; and/or research in the field. Expert testimony in criminal cases in-
volving domestic violence is by no means uncontroversial. Particularly since the Bobbitt
and Menendez trials, a number of critics have claimed that using what Alan Dershowitz
(1994) terms the “abuse excuse” in cases involving victims of domestic violence, war-time
trauma, rape, child sexual or physical abuse, or compulsive gambling condones vigilan-
tism and frees people who kill from personal responsibility (McCord, 1987; Westervelt,
1999). Ciritics at the other end of the political spectrum have argued that expert testi-
mony can perpetuate stereotypes that are as demeaning of battered women as the myths
it is designed to dispel, particularly when it focuses exclusively on a victim’s psychology
rather than the “reasonableness” of her actions (Schneider, 2000). Despite these senti-
ments, courts have generally concluded, as Sue Ostoft (1995), Director of the National
Clearinghouse for the Defense of Battered Women, insists, that “the introduction of
expert testimony does not promote vigilantism; it promotes fair trials” (p. i1).

Precedents for the Battered Woman's Defense

Expert testimony on woman battering and its effects developed in response to ongoing
dilemmas that arose in representing battered women who defended themselves against
abuse. In the past, women who committed homicide or other crimes in the context of their
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battering rarely claimed self-defense or duress. Only three self-defense cases involving
women reached the appellate courts in the United States before 1900 (Bochnak, 1981;
Gellespi, 1989), and battered women made such claims even less often. Because a history
of abuse could provide a motive for the alleged crime, battered women often concealed it.
Another important reason for concealment was that a rigid standard of self-defense was
applied to women modeled after what “the reasonable man” could be expected to do in a
similar situation. This meant that their acts would be excused only if they used a level of
force equivalent to the immediate force they confronted. They could kill their assailant
only if an armed assault was underway, opportunities to retreat or escape were closed,
and the force used was no more than needed to prevent attack (Bochnak, 1981). Anything
more and they went to jail, as many thousands of women did. Although the standard
allowed for variation in how individuals perceive danger, it typically made no provision
for group differences such as those arising from gender inequality or, as significantly, for
the fear and entrapment attendant on a history of being battered.

Battered women had few credible alternatives to self-defense. In Women Who Kill,
Ann Jones (1980) depicted the legal quandary women faced when they retaliated against
abusive partners, even in the throes of an assault. Behind the norm of domesticity, the
most obvious explanation when an otherwise respectable woman responded violently
was that she was insane. It was easier for courts to acquit on the grounds of insanity than
to acknowledge that the behavior widely viewed as part of the marriage contract could
provoke a rational woman to violence. A variation on this theme was to appeal to the
court’s paternalism by portraying the abused woman as frail and helpless, promoting the
stereotypic belief that women could be acted on but could not act reasonably on their
own behalf. A third approach was to argue that the violence a particular victim suffered
was far in excess of the norm. In short, the legal system acknowledged abuse only so long
as the victim was framed as a passive, helpless, or ladylike victim driven mad by a moral
deviate. These terms for protection were acceptable because they supported women’s
oppression as a class; legitimated the status of women as male property to be used, but not
abused; denied women an affirmative capacity for aggression and rationality (which were
presumably possessed only by men); sustained the distinction between “respectable” and
“rough” women that excluded working class, minority, and unconventional women from
protection; and fostered the belief that moderate levels of violence against women were
normal, hence, not a topic for public concern.

The domestic violence revolution altered this situation dramatically. As community-
based shelters were opened in dozens of communities in the late 1970s (Roberts, 1981),
defense attorneys and feminist scholars sought to broaden the range of legal options
available to battered women beyond insanity and incapacity. Women’s “self-defense work”
was designed to remedy the unequal treatment resulting from the application of male
norms in the criminal justice system by assisting victimized women to get their voices
heard in the courtroom (Schneider, 2000). Expert testimony was one way to do this.

In 1977, shortly after the first battered women’s shelters opened in the United
States, Michigan housewife Francine Hughes put her children safely in a car, then
returned and set fire to the bed in which her husband was sleeping, fatally burning him.
Hughes’s attorney worried that a traditional self-defense plea would fail, largely because
the sleeping husband did not pose the imminent danger required by law. Today, the
“burning bed” case is recognized as a transition: Although Francine won by adapting
the traditional defense of temporary insanity, thereby reinforcing the view that her act
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was unreasonable, a precedent was set when the history of abuse was documented for the
court as the source of Hughes’s distorted perception (McNulty, 1980).

Three months before Hughes set fire to her house, feminist legal scholars Elizabeth
Schneider and Nancy Stearns from the Center for Constitutional LL.aw won an appeal
from the Washington State Supreme Court that also helped set the stage for a new ap-
proach in cases of woman battering. Reversing the murder conviction of Yvonne Wanrow,
the Washington court emphasized that a history of sex discrimination predisposed a “rea-
sonable woman” to greater vulnerability than a man, hence, to respond more readily (i.e.,
with less provocation) and with a higher level of violence than a man would have in an
identical situation (Schneider, 2000). Wanrow also challenged the tendency for courts to
exclude contextual evidence—such as a prior history of conflict between two parties—
from self-defense cases involving battered women, opening the door for experts to argue
that the experience of battered women had social validity and commonality, so their
retaliatory acts might be reasonable. The decision also implied that women act in self-
defense under different circumstances and in different ways than men and that sex-based
stereotypes interfere with how jurors interpret these acts.

Temporary insanity caused by abuse and the lower standard for retaliatory violence
set by the so-called Wanrow instruction were the two lines of defense available to battered
women when psychiatrist Elisa Benedek took the stand in the murder trial of Ruth
Childers in Benton, Indiana, in 1978. Childers was charged with murdering her former
husband, Clifford, who had battered her for 18 years. Clifford returned to their farm,
intoxicated, and began throwing furniture and other things belonging to Ruth and her
teenagers out of their rented moving van. After calling the sheriff, Ruth confronted
Clifford with a shotgun and told him to leave. He lunged at her, the gun went off, and
Clifford was killed. A firearms expert established that the gun had gone off accidentally,
reducing the crime to involuntary manslaughter. But full acquittal required an explanation
for why she thought the shotgun was necessary in the first place, even though Clifford
had neither threatened nor assaulted her that day.

To answer this question for the defense, Dr. Benedek relied on a psychological pattern
known as “battered woman’s syndrome” (BWS) that had been described by Dr. Lenore
Walker (1979, 1984, 1989). Dr. Benedek wove her narrative from two parallel themes that
have been emphasized by numerous experts since then: the escalation of violence and the
victim’s deteriorating psychological state. She depicted Childers’s incapacity to perceive
alternatives to the shooting as an example of “learned helplessness” induced by violence,
a form of depression brought on by abuse according to Walker. Dr. Benedek explained
why, based on the sense of futility and dependence imposed by the violence, battered
women develop an exaggerated sense of their assailant’s power and are convinced they
are in greater danger than a third party might perceive. Dr. Benedek’s argument failed
to persuade the jury. Mrs. Childers was convicted and sentenced to 5 years in prison, the
maximum allowed in Indiana for involuntary manslaughter.

Today, expert testimony on battering and its effects has been admitted, at least to some
degree, in thousands of cases and in each of the 50 states plus the District of Columbia
(Downs, 1996; Schneider, 2000)* Of the 19 federal courts that have considered the issue,
all but 3 have admitted the testimony in at least some cases (Parrish, 1996).* Based largely
on the new awareness of battering, governors in Massachusetts, Ohio, Illinois, New York,
and 18 other states took the unprecedented step of pardoning battered women imprisoned
for killing men who abused them.
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The Rationale, Types of Cases, and Scope of Expert Testimony

The importance of expert testimony on abuse reflects the general lack of lay knowledge
about the nature of domestic violence, its dynamics and consequences, and its significance
in identifying the best interests of children during a custodial dispute. Expert knowledge
may also be needed to counteract other psychological assessments that minimize domestic
violence, fail to take it into account, mistakenly view a woman’s reports of abuse as
symptomatic of her psychological problems, depict the violence as an expression of
marital discord for which both parties are equally responsible, or believe the woman
is responsible for the husband’s abuse. In one case, when the court-appointed assessor
concluded that a woman’s report of abuse was “delusional,” she produced a diary in
which she had carefully documented assaults extending back 7 years. In response, he
changed his diagnosis to “obsessive.”

There are two basic ways in which domestic violence expertise is used by courts:
to dispel myths about abuse by providing general information about domestic violence
and its effects, and to provide a case-specific assessment of abuse, its dynamics, and its
consequences. The most common scenario in which expert testimony on battering has
been accepted (90% of the states) involves traditional self-defense situations. More than
half of the states have found the testimony relevant to assessing the reasonableness of
the defendant’s belief that she was in danger of imminent harm and/or of her actions
in defense of herself or others. A significant number (37%) of the states have found
the testimony relevant to the defendant’s perception of the temporal proximity of the
perceived danger to life or safety. Two states, Ohio and Missouri, limit the admissibility
of expert testimony to self-defense cases by statute, and nearly 40% of the states require
that the defendant raise a self-defense claim in order to introduce expert testimony
(Parrish, 1996). Technically, there is no separate defense based on BWS specifically or
battering generally. Thus, expert testimony is properly used to support a woman’s claim
of self-defense, duress, or necessity, not to replace it. But, particularly as a complement
to a woman’s testimony, the expert can help to dispel jurors’ preconceptions about
battered women, illuminate how battering shaped her understanding and response to
perceived danger, bolster her credibility, show the existence of mitigating factors (e.g., at
sentencing), and explain why her fears were reasonable.’

Expert testimony has also been admitted by a substantial number of state courts in
nontraditional self-defense situations, such as when a battered woman kills her batterer
while he is sleeping (accepted by 29% of the states) or by hiring a third party to kill
him (accepted by 20% of the states). I supported the self-defense claim of an Albanian
woman, Donna B., who had been assaulted more than 300 times by her husband, though
she had never called police and had only one medical visit that could be linked to abuse,
when a doctor noted she was seeking an abortion against her will because her husband
demanded it. One night, her husband beat her, dragged her across the room by the hair,
and kicked her in the side. Then, leaving her on the floor, he went to bed. Donna climbed
the stairs, took the gun her husband kept under his pillow, and shot him repeatedly at
point-blank range. She then went back downstairs, called the police, and returned to the
bedroom to retrieve the weapon, fearful that he would come after her.

In another case, I testified at the sentencing for murder of a woman who put a knife in
her sleeve, went into the street, and confronted a former boyfriend who had threatened
to come to her apartment that night and “f~k her up really bad,” something he had done
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in the past. Though she had him arrested for previous assaults and had a court order
restraining him from contacting her, he repeatedly returned to threaten and assault her.
The woman had two daughters in her house with no telephone, the electricity had been
turned off, and the boyfriend had broken the lock on her front and back doors. She
walked up to the man and told him, “If you’re going to do me, do me now,” expressing
the unbearable anxiety evoked by waiting to be hurt. When he cursed her, repeated his
threat, and pushed her away, she stabbed him.

Nonconfrontational situations like these challenge the expert to explain why the
victim’s sense of imminent danger is as reasonable as if she were confronted by a knife-
wielding intruder. Such situations are atypical, though they are often publicized. In fact,
in the vast majority (at least 75%) of the cases in which they are charged with murder,
battered women kill men in traditional self-defense situations, during an ongoing attack
or when the imminent threat can be readily discerned (Maguigan, 1991).

A sizable minority of states have admitted expert testimony in non-self-defense
cases, such as where women are charged with crimes they claim to have committed out
of duress or necessity caused by battering (16% of the states) or where a battered woman
has been charged with a crime against someone other than the batterer (14% of the
states). In U.S. v. Ezeiruaku (1995), a criminal court permitted the defendant, Mildred
Akiagba, to introduce testimony from an expert on BWS and an expert on Nigerian
custom. Ms. Akiagba pled guilty to conspiracy to distribute heroin, but she also testified
that her estranged husband had coerced her into this and that he had physically abused,
controlled, and monitored her as well as threatened her with deportation because he was
an American citizen and she was not. While expert testimony in this case was ultimately
unsuccessful, the court recognized its general relevance to establishing fear of bodily
injury for purposes of mitigating or downgrading a charge or sentencing level on the
basis of duress or coercion. I have testified in cases where battering was the context in
which a woman signed a fraudulent tax return; allowed narcotics to be stored in her house;
sold or carried drugs for her partner; failed to protect or injured her children; embezzled
money on behalf of an abusive partner; and fired at a stranger who was pursuing her,
killing the woman he used as a shield.

In 29% of the states, the prosecution has offered expert testimony to explain a
complainant’s recantation or prior inconsistent statements about abuse. In Commonmwealth
v. Goetzendanner (1997), the Appeals Court of Massachusetts upheld the testimony of an
expert witness concerning BWS to explain why a woman had a restraining order removed
and recanted, though she had earlier presented evidence that the partner punched her in
the face and body, beat her with a stick, held a knife to her throat, and raped her. Noting
precedents from other state and federal courts, the court also defined the scope of such
testimony. “Where relevant,” the court held, “evidence of BWS be admitted through a
qualified expert to enlighten jurors about behavioral or emotional characteristics common
to most victims of battering and to show that an individual victim or victim witness has
exhibited similar characteristics.” But the court also limited the scope of such testimony
“...to a description of the general or expected characteristics shared by typical victims
of a particular syndrome or condition.” Thus, the testimony “may not relate directly
to the symptoms exhibited by an individual victim” (Perry & Lemon, 1998). Twenty
percent of the states have explicitly precluded experts from testifying that the defendant
is in fact a battered woman or “suffering from ‘battered woman syndrome.’”
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Given these constraints, the prosecutor or defense attorney may pose hypothetical
situations to the expert, hoping that a jury will make connections between the general
dynamics associated with battering and the facts in a particular case. In State vs. Borrelli
(1993), just before trial, a woman recanted her original claim to police that her boyfriend
had tied her up, gagged her, and burned her with cigarettes. Although an expert cannot
testify about whether or not a given woman is telling the truth, I explained that recan-
tation is common in abuse cases and usually reflects the victim’s fear of retaliation if
she contributes to his conviction. In other cases, I have been called to discount defense
challenges by explaining why it is consistent with battering for a woman to go with the
defendant voluntarily during a “kidnapping,” deny being abused to friends, lie to medi-
cal or mental health personnel, bail the abuser out of jail, or write love letters to him in
prison. I have also had to address these issues to support a woman’s credibility in custodial
disputes, wrongful death suits after police or other authorities failed to respond to pleas
for help, or criminal cases. On three occasions, I have been asked to explain why a court
should take a woman’s claims of abuse seriously even though she married the partner
after the abusive incidents she alleged took place. Experts are also called frequently to
rebut expert testimony that challenges the credibility of a woman’s claim to be abused or
discounts its importance. On the other hand, introducing expert testimony can trigger an
adverse examination of the victim by an expert for the prosecution or opposing counsel,
an issue to be carefully considered (Parrish, 1996).°

Expert testimony on battering is also becoming increasingly common in civil cases,
particularly those involving tort actions for damages or in custodial disputes where the
equity interests of battered women assume particular poignancy. In marked contrast
to the past, most states now require courts to at least consider evidence of domestic
violence, typically via expert testimony on battering and its effects. In Burgos v. Burgos
(1997), I testified that Mr. Burgos had battered Mrs. Burgos; prevented her from securing
education or employment outside the home; and caused her multiple injuries, chronic
stress, and a loss of confidence. Both parties had nearly equitable estates. But the court
recognized Mrs. Burgos’ noneconomic contributions during the marriage and that her
earning capacity had been stunted by Mr. Burgos’ conduct. It found that Mrs. Burgos
required additional education, which was to be paid for by Mr. Burgos, supplemental
income in the form of weekly alimony, and a share in Mr. Burgos’ pension benefits.

InaNew York City case, the marriage reached its nadir when the husband committed
a near fatal assault with a barbell after his wife announced she wanted a divorce. The
unemployed husband depended heavily on his wife’s considerable income to maintain a
luxurious lifestyle and had coerced and controlled her into taking out a new life insurance
policy just before he attacked her. Although he admitted the assault, he presented expert
psychiatric testimony that a combination of medication and stress caused him to “crack,”
that his dependency and his idealization of his wife were inconsistent with the profile
typical of batterers, and that his previous threats and assaultive acts comprised what
the psychiatrist termed “unfortunate, but normal dysfunction” typical of many “bad
marriages.” Ruling that the man’s actions “shocked the conscience of the court,” the
judge set precedent by awarding her nearly all of the marital assets.

One of the most important roles experts play is to challenge widespread ignorance
about battering and its effects on children among mental health professionals. In custodial
disputes where physical or sexual abuse is alleged, husbands may claim their wives
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have fabricated the charges to turn their children against them. Rather than investigate
whether the charges can be supported, psychologists often collude in the husband’s
strategy by diagnosing the child as suffering “parental alienation syndrome” (PAS) and
recommending that the father get custody. While behavior designed to turn a child
against a parent must be taken seriously, PAS has been adopted less because its causes
or dynamics have been supported by research—they have not—than because it gives a
family court judge a convenient way to resolve a contentious dispute without becoming
embroiled in the tough evidentiary issues raised by abuse.

In a custodial dispute where there was clear evidence the husband had abused his
wife, a court-appointed psychologist attributed the refusal of the 9-year-old boy to go to
court-ordered visitation with the father to PAS, citing the mother’s excessive criticism
of her husband. Evidence of the mother’s “unreasonableness” was her refusal to drop
a restraining order, although the couple had been separated for over a year. The judge
ordered the boy taken to a juvenile shelter, where, after 3 days of harassment from the
other boys, he agreed to comply.

In Knock v. Knock (1993), a 10-year-old girl asked to live with her father, whom
the mother charged with abuse. The primary evidence of abuse was contained in a
five-volume diary written in Chinese. Translation costs were prohibitive. A psychologist
testified that, according to the Minnesota Multiphasic Personality Inventory (MMPI)
and several other tests, the father had no propensity for violence. A record from a battered
woman’s shelter was inadmissible because an advocate had removed a page documenting
an outburst when the girl told the mother, “I hope you die.”

To rebut the husband’s psychiatrist in the New York dispute over marital assets, |
summarized research showing that an extremely dangerous subgroup of batterers present
with dependent personalities and so idealize their partners that the threat of separation
evokes the feeling “If I can’t have her, no one will” (Dutton & Kropp, 2000). In the custody
case involving the boy, the psychologist naively assumed abuse ended with separation
(when, in fact, danger increases after separation) and falsely concluded that the mother’s
continued fears were exaggerated, so she never asked questions that could have uncov-
ered the dramatic history of postseparation intimidation, including an anonymous note
threatening that the mother would be burned with sulphuric acid if she persisted in her
custody claims, something the husband had done to a coworker in a dispute. (Mahoney,
1991). Had the mother dropped the restraining order as the psychologist urged, her risk
would have increased. In the second custody case, expert testimony was needed to show
that standard psychological tests like the MMPI are not diagnostic in identifying abuse.
When the mother testified that the husband frequently told her “I hope you die” at the
dinner table, the judge could see why the girl repeated this at the shelter and accepted
her claim of being abused.

Absence of expert opinion in cases like these may lead courts to hold victims account-
able for actions over which they had little control or to approve custodial arrangements
that extend the risk to mother and child. The expert can help the family court appreciate
the irony involved when mothers are alternately censured for exposing their child to a
violent partner (as I discuss in the case of Nicholson v. Williams later) and for not cooper-
ating with court orders requiring repeated contact. Of course, the presentation of expert
testimony is no guarantee that an abuse victim will be acquitted or successful in a civil
or custodial case. Although cases involving domestic violence are reversed on appeal at a
far higher rate than other types of cases, often because a court has failed to admit expert
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testimony, most convictions of battered women (about 60%) are affirmed and, of these,
most (71%) defendants used expert witnesses (Parrish, 1996).

Conceptual Models of Domestic Violence Testimony

It may be obvious why battered women like Francine Hughes or Ruth Childers would
finally retaliate after years of abuse. The injustice of awarding custody to a known batterer
may seem equally apparent (Stark, 1999/2000). No matter. In the legal setting, few events
elicit as much contention as when a woman who has suffered a long history of violence
highlights her own victimization either to mitigate criminal acts or to justify her position
inacivil case. When a child is involved, moreover, most people hesitate to reduce, let alone
dismiss, a mother’s protective responsibilities merely because she has been threatened or
harmed. The source of ambivalence is not hard to identify. Though justice is supposed
to attend to facts and remain blind to character, courts weigh credibility and appeals for
sympathy against the type of person the defendant is imagined to be, particularly if a
serious crime is involved or a child is hurt.

Apart from the generic prejudice that attaches to women whose behavior contradicts
sex stereotypes, battered women behave in ways that make them especially vulnerable,
albeit in response to stress, and that suggest character deficits that seem incompatible
with victimization. Like Francine Hughes, Ruth Childers, or Donna B., they may endure
dozens, even hundreds, of similar assaults seemingly without protest or help-seeking
behavior; return repeatedly to the abusive relationship; defend their partners against
discovery or sanctions; neglect their children; lie about a range of issues affecting their
personal lives in addition to abuse; alter their stories multiple times; fail to report abuse
or, like Ms. Borrelli, back off an attempt to prosecute when it matters most. If they
retaliate after years of seeming to accept abuse, the court wants to know “why now?”
At the other extreme, jurors can be equally unsympathetic with women who have been
professionally successful or, like one of my clients who was a triathlon champion, have
exhibited strength or independence in other arenas. If they have lied about abuse in
the past, the court wonders if they are telling the truth now or whether they will say
anything if it benefits them. If no assault was in progress when the women acted violently,
or the assault was relatively minor, or they could have escaped or called for help, their
claims to be terrified or entrapped may seem far-fetched. Even if they have obviously
been victimized, comorbid psychiatric or substance-use problems can lower their status
in the court’s eyes, appear to distort their perceptions or judgment, or even justify why
someone might want to hurt them.

Psychological Models of Abuse

Two psychological models address these dilemmas: the theory of BWS developed by
psychologist Lenore Walker (1979, 1984, 1989, 1991; Wilson, Varcella, Brems, Benning,
& Renfro, 1992) and the concept of “complex PTSD” elaborated by psychiatrist Judith
Herman (1992).

Based on a volunteer sample of middle-class women, Walker (1979) differentiated
battered women from women living in marriages that were simply unhappy or unfulfilling
by three factors: the “continuous occurrence of life-threatening incidents of violence”
(p- xiv); psychosocial factors that bound battered women to their batterers “justas strongly
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as ‘miracle glue’ binds inanimate substances” (p. xvi); and a cycle of violence through
which they passed at least twice. The “cycle” Walker (1979) identified includes a period
when tension builds; a violent “explosion”; and then a reconciliation, which she called
“the honeymoon phase,” when the perpetrator apologizes, promises to reform, and may
even compensate the victim for the pain he has caused (pp. 55-70). The “miracle glue”
in Walker’s argument is “learned helplessness,” a depressive sense of fatalism that is
evoked when women are seduced into staying by their partner’s contrition. As the cycle
is repeated, women become trapped, abandon hope that outsiders will help them, blame
themselves for the abuse, refocus their energies on survival rather than escape, and may
refuse help even when it is available.

Arguments based on BWS avoid both the psychiatric stigma associated with the
temporary insanity plea and the double standard in self-defense offered by Wanrow.
As in the Childers case, both the woman’s tolerance of past abuse and her sudden act
of retaliation are traced to her partner’s violence rather than to a primary character
defect. Moreover, her claim to be abused is actually strengthened by evidence of learned
helplessness such as concealing the abuse, not seeking help, or returning to the partner
after a period of separation. Going through the cycle allows a victim to predict what
will happen next, hence, to respond proactively to an impending attack. Meanwhile, the
focus on survival identified with the syndrome explains why she concludes that violence,
or other law breaking, is her only option even when other alternatives might be visible
to an outsider. While Walker often employs a specific test to identify the syndrome,
general knowledge about the model allows experts to testify about its major elements of
severe violence, the cycle, and learned helplessness; identify the common characteristics
of battered women that result from exposure to severe violence; and dispel myths, such
as the belief that if women stay or fail to seek help the abuse is not serious.

There is a growing consensus that the Walker model of BWS rests on a shaky
empirical foundation and has limited conceptual validity or forensic applicability. BWS
characterizes only a small proportion of abuse victims: Fewer than one victim in five
experiences the full cycle; most battered women are aggressive rather than reluctant help
seekers; and most also deploy other means, including multiple separations, to end the
relationship, suggesting that it is the perpetrator rather than the victim who stays (see
Downs, 1996; Dutton, 1996; Schneider, 2000; Stark, 1995). Moreover, abuse victims
exhibit a range of psychological problems that fall outside the purview of BWS, and
most test psychologically normal. Courts that rely exclusively on the Walker model
have discounted the credibility of victims who appear strategic or aggressive rather than
helpless or dependent (e.g., State v. Smith, 1996), particularly if they are from income
or ethnic groups stereotypically portrayed as aggressive. At the other extreme, courts
have based punitive interventions (such as removing children) on the model’s prediction
that battered women do little to change their situation (see, e.g., In re Betty J. W., et al.,
1988). As a focus group of judges, prosecutors, defense attorneys, expert witnesses, and
advocates convened by the U.S. Justice Department concluded, BWS “fails as a construct
to incorporate the breadth of available knowledge about battering and its effects that may
be relevant in these cases” (Dutton, 1996, p. vii). Fortunately, the term battered woman
syndrome is increasingly being used by courts or attorneys to refer to the generic issue
of battering and its effects rather than to Walker’s specific formulation. Thus, even in
states where courts have limited admissible testimony on battering to evidence of the
syndrome, testimony has been deemed relevant when the primary dynamic was coercive
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control rather than BWS or when little or no domestic violence occurred (People v.
Daoust, 1998; see also Knock v. Knock, 1993).

A closely linked psychological defense is based on symptoms of posttraumatic stress
disorder (PTSD; American Psychiatric Association, 1994, section 309.81), a psychiatric
syndrome first described among Vietnam veterans. Like BWS, the premise of the PTSD
model is that any normal person would respond in a similar way if confronted by identical
circumstances (e.g., external threats and violence) that elicit “intense fear, helplessness,
loss of control and threat of annihilation” (Herman, 1992, p. 33). Recognizing that the
conventional formulation of PTSD fails to capture “the protean symptomatic manifes-
tations of prolonged, repeated trauma,” Herman (1992, p. 119) identifies three symptom
categories of what she terms “complex PTSD”: hyperarousal (chronic alertness); intru-
sion (flashbacks, floods of emotion, hidden reenactments); and constriction, “a state of
detached calm ... when events continue to register in awareness but are disconnected
from their ordinary meanings” (p. 44) The fear elicited by the traumatic event also in-
tensifies the need for protective attachments and may lead women to unwittingly move
from one abusive relationship to the next. Experts relying on this model assess (or test)
the victim for symptoms of PTSD; link the substance of flashbacks to incidents of abuse;
and explain how the trauma that overwhelmed the normal coping mechanisms of the self
caused the victim to dissociate (e.g., not remember her own violence), become hyper-
vigilant (e.g., to exaggerate the danger posed by a sleeping man), or to use preemptive
violence.

Although many of the same criticisms that apply to BWS also apply to PTSD, ex-
perts should be sensitive to the existence of these conditions. In addition to helping
courts resolve the dilemmas identified previously, testimony based on these models can
help courts recognize a new class of psychological harms caused by domestic violence
and mitigate a woman’s guilt by tracing her action to a psychological state induced by
violence. Trauma theories also avoid some of the stigma associated with a traditional
insanity defense because they are predicated on the belief that extreme violence would
elicit similar cognitive and behavioral changes even in normal persons. At the same time,
the images of helplessness and/or psychopathology on which these defenses rest can
discredit a woman’s credibility by emphasizing her distorted or exaggerated percep-
tions, impugn her capacity as a parent (e.g., because she is “sick”), and discount the
objective parameters or her subjugation (e.g., her responses may be intra- rather than
posttraumatic). To compensate for the potentially stigmatizing effects of psychologi-
cal defenses, psychological experts have included a woman’s futile efforts at resistance
among the learning experiences that may lead her to conclude that survival requires
retaliatory violence (Dutton, 1993), suggested a “psychological self-defense” based on
an interactive model of identity (Ewing, 1987), and argued that living in a battering re-
lationship gives victims a special and more astute (rather than distorted) perception of
reality than the outsider (Blackman, 1986). Experts are well advised to remain eclectic,
adapting a psychological approach that best suits the experiential evidence in a particular
case.

Coercive Control

There is increasing evidence that most battered women remain relatively intact psycho-
logically; that the violent infrastructure of assault consists of routine, but noninjurious
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violence; that they are controlled as well as coerced; and that the deprivation of liberty
and autonomy that are due to control tactics more readily explains the durability of
abusive relationships—and the victim behaviors that confound the courts—than trau-
matic violence or psychological dependence. The most common case in which experts
are called has been alternatively described as “psychological abuse,” “coerced persua-
sion,” “conjugal or intimate terrorism,” and “coercive control,” the term I prefer. It
consists of an ongoing course of malevolent conduct wherein one partner, almost always
a male, seeks to dominate the other by deploying violence, intimidation (e.g., through
threats and emotional abuse), isolation, and control (exploitation, deprivation, and regu-
lation; Bancroft, 2002; Johnson, 1995, 2001; Jones & Schecter, 1992; Okun, 1986; Stark,
1995).

While psychological and physical harms are included in an assessment of coercive
control (see Part IT of this chapter), the model depicts a process of entrapment whereby
regulation and structural deprivations such as the denial of money, food, transportation,
or access to support overlay everyday activities like cooking, cleaning, and socializing
and create a condition of objective (rather than merely psychological) dependence that
frustrate women’s efforts to seek help or to otherwise minimize, stop, resist, prevent,
and/or escape from the battering. The expert who assesses for coercive control describes
the systematic nature of abuse and outlines the use of violence, intimidation, isolation,
and control, as well as the harms to liberty and autonomy that result from the entrapment
process. The model highlights the contrast between women’s capacities, strengths, and
desires and their lived experience of being subordinated; emphasizes what women have
been kept from doing for themselves alongside what has been done 70 them; and stresses
the same right to a liberatory response that we would give to a person taken hostage,
kidnapped, or held as a POW. Reconstructing the battering experience through the
prism of coercive control explains how an otherwise intelligent, mentally healthy woman
appears to function in dependent, destructive, or self-destructive ways, without resorting
to potentially demeaning psychological accounts.

Part Il: Preparing the Case

In the initial consultation with a defense attorney, prosecutor, or client, sufficient in-
formation is garnered to determine the nature and scope of the testimony required,
including whether it involves a case-specific assessment, a report, or merely generic in-
formation about battering and its effects. I frankly discuss the strengths and limits of my
involvement, including whether a psychiatrist or psychologist might be more appropri-
ate than a forensic social worker. In custodial cases and some other types of litigation,
victims are often prompted to make the initial contact because their attorneys have not
adequately addressed their experience of abuse. It is important to validate a client’s need
for support. But, because an expert is only as good as the attorney doing the questioning,
effective presentation of domestic violence evidence is possible only if a positive working
relationship is established directly with counsel. This often includes educating attorneys
about abuse, directing them to relevant reading, exploring alternative models to frame
abuse, helping them develop appropriate questions, and suggesting issues they should
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raise with opposing experts. Consultation is a legitimate role for an expert even if neither
a report nor testimony is required.

The Purpose of Evaluation

When a case assessment is required, the purpose of a pretrial evaluation is to answer
three questions: (a) Is the client a battered woman? (b) If so, what were the dynamics of
abuse? And (c) what are the consequences of abuse for the client and/or any children? If
the battered woman is charged with violence or another crime, an assessment may also
consider (d) how the history of battering affected her perceptions and behavior related
to the event. Documents such as police reports or medical records or interviews with
friends, family members, or witnesses may help answer these questions. But the critical
information is almost always provided by the client interview.

Approaching Woman Battering as Coercive Control

As Tindicated, the coercive control model that I use defines battering as ongoing (there-
fore, as comprising a pattern rather than a single incident) and as including varying
combinations of violent acts, intimidation, isolation, and control. Following this un-
derstanding, the assessment explores whether and to what extent the partner employed
these tactics, their development and interplay over the course of the relationship, how the
woman responded, how she or any children were harmed (injured, exploited, shamed,
regulated, etc.), and how these experiences shaped her perceptions and behavior.

The Typology of Abuse

An appropriate forensic framework should be selected based on the facts in a case and
the victim’s presentation. Three types of cases in which partners use force can be dis-
tinguished. The first involves fights or isolated assaults. In one case, when a woman’s
boyfriend slapped her on a dare, she knocked him down and sat on him, amusing his
friends. As she was leaving the after-hours club where this took place, he jumped on her
back and she stabbed him fatally. While a court might decide the woman responded in
self-defense, after my interview, I decided this was not a case of battering because there
was no pattern of abuse or control.

A second type involves a pattern of violence repeated over time, where the force
is mainly unidirectional and has the clear malevolent aim of injuring, punishing, or
controlling a partner. While emotional or psychological abuse can play a role in these
cases, evaluation focuses primarily on the degree, frequency, history, means, dynamics,
and effects of violence on a woman’s physical integrity, psychological well-being, safety,
level of fear, and decision making, as well as any exposure of the children, direct or
indirect, to the violence. Such an assessment bears on traditional and nontraditional
claims of self-defense, a “duress” defense to a criminal charge (such as embezzlement,
drug involvement, or signing a false tax return), assessing damages in a civil suit, or a
parent’s fitness in custodial disputes. Describing the “typical” incident of physical abuse
and its consequences in past encounters is relevant to showing that battered women
may be able to predict the seriousness of an impending assault (when a nonabused
partner or stranger could not). On the night Donna shot her husband, he failed to “have
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his way” with her as he usually did after he beat her. This led her to conclude she was
disposable in his mind and would kill her if she failed to act first. Other clients have
described a changed look in their partner’s eyes or a similarly subtle change in routine
that signaled heightened danger.

The absence of a traumatic reaction in no way negates the reasonableness of a battered
woman’s fear. Battered women frequently remain remarkably intact psychologically, even
in the face of injurious, life-threatening assaults. This is also true in cases of coercive con-
trol, the third context in which partners use force, where physical abuse is complemented
by significant deprivations, isolation, and control. These cases are described more fully
later in the chapter. Suffice it to say here that, while psychological testing or evaluation
may sometimes be useful, the evaluator’s focus is on the existential condition of entrap-
ment that compromises a woman’s capacity to act independently or to protect herself or
her children rather than primarily on mental health dimensions of her predicament.

Documentation

Depending on whether the case is criminal or civil, prior to meeting the client, the eval-
uator should review available records and evaluations from courts; corrections; criminal
justice; medical, mental, and behavioral health agencies; court-ordered evaluations of
children; investigative reports of friends, witnesses, and family members; and records
of related legal proceedings (depositions, trial transcripts, visitation orders, protection
orders, judicial rulings, etc.). It is quite common for official documents to be silent about
abuse, even in cases where it is long standing and has involved repeated and injurious vi-
olence, or to contain psychiatric and pseudopsychiatric diagnoses frequently misapplied
to abused women such as “hysterical” or “hypochondriac.” These records may still be
useful. A medical record may contain notes about repeated missed visits or “unwanted
pregnancies,” for instance, or about unexplained “falls,” other “accidents,” suicide at-
tempts, or complaints of “nervousness” or “pain” that are unsupported by clinical tests.

Unconventional sources can be critical in abuse cases because official documentation
of partner violence is rare and of intimidation, isolation, and control virtually nonexistent.
I have clients prepare a written chronology of their relationship and ask them to provide
any diaries, calendars, letters, and other evidence that may provide contemporaneous
evidence of abuse. The chronology helps to facilitate recall and date episodes in relation
to key life events. In one case, we used a woman’s diary to date abusive episodes extending
over their 3-year marriage. After each episode, the husband gave her expensive gifts,
presumably evidence of the honeymoon phase described by Walker. The woman had also
saved the bills for his gifts in their original envelopes. Importantly, the dates on these
envelopes corresponded to another round of beatings for which there were no apologies
or gifts. In another custody dispute, the mother provided a credible account of how her
sons reacted to her abuse. But the boys denied seeing any violence and described their
mother as “out to get” their father, a view accepted by the court-appointed clinician.
The boys admitted what they had witnessed only when one son was confronted with a
tape of his mother’s telephone conversations he had made for his father. The key to the
dismissal of murder charges against Donna B. was a log book in which her husband had
her record her daily activities (including how each penny was spent, her weekly menus,
thoughts of how to improve their family, etc.). He would call her downstairs nightly to
defend each entry, then beat her for not doing enough to advance their family. In an
embezzlement case, the defendant produced “The List,” a multipage set of rules that
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covered everything from how she should dress, organize her clothes, and alphabetize her
CDS to how she should vacuum (“till you see the lines”). The existence of the list helped
jurors understand how her boyfriend could get this Vassar graduate to steal to support his
gambling habit. While unconventional forms of documentation are not always admissible
in court, experts are usually able to introduce them as contributing to how they reached
their conclusions.

The Interview

Depending on the framework adapted, the interview is structured to determine the fact
of abuse as well as its dynamics, consequences, and significance for a current case.

“Anticipatory empathy,” based on what is known about a client’s predicament, helps
the evaluator prepare appropriate questions. When I meeta client, I introduce the purpose
of the interview, describe my role in the trial, say something about my background with
“women in a similar situation,” and acknowledge how painful or embarrassing it may
be to recount an abusive history to a stranger. I also explain that the information they
provide may be available to opposing counsel, other experts, or even to their partners via
counsel.

Accurate recall is a serious problem in domestic violence evaluations because mul-
tiple episodes extending over a long time are often involved and because many battered
women adapt to coercion and control by repressing, denying, minimizing, or normaliz-
ing the danger they face. Conversely, victims may blame themselves for what happened
or exaggerate their culpability, particularly if they feel guilty about their own violence.
Donna B.’s husband sent her to Weight Watchers (which she liked because she got out
of the house), then put her on a scale and beat her for not losing weight. Overeating is a
common adaptation to abuse. But Donna blamed her “stupidity” and “forgetfulness” for
the assaults, a self-assessment she pressed on me. Ironically, self-blame can be protective
because it helps clients maintain a sense of control in the context of having no control.
While evaluation is not counseling, it is appropriate to help clients understand their part-
ners’ culpability, normalize their experience, react with feeling (though not overreact) to
their maltreatment, and weigh appropriate expressions of their own responsibility against
adaptive or defensive postures that could increase their vulnerability at trial. For example,
prosecutors often exploit the propensity for battered women to recall abusive episodes
they initially denied. In fact, as Herman (1992) suggests, the revision of a woman’s story
as memories surface is a sign of recovery from trauma and should be so reframed for the
court.

To maximize accurate reporting, some practitioners recommend an intensive,
all-day interview that follows events in a chronological order, moving gradually from
neutral questions about family background, early dating experiences, and the like to
more emotion-laden episodes (Thyfault, Browne, & Walker, 1987). This approach has the
added benefit of simulating courtroom testimony, where victims may be questioned over
hours or even days. Walker and her colleagues also suggest structuring questions about
violence—and testimony—around four different battering incidents: the first occur-
rence of violence in the relationship, the worst episode, the typical episode, and the most
recent or fatal incident. They follow each narrative with a matching set of detailed ques-
tions about the specific circumstances (e.g., time, place, duration), acts (slap, hit, knife,
etc.), and outcomes of the incident (injury, help seeking, retaliation, etc.) before moving
to the next episode. Obtaining consistent details about incidents provides a picture of
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violence that allows comparisons over time that can identify escalation or other changes
in behavioral patterns.

In complicated cases, I prefer several shorter interviews spaced over several weeks
and proceed from a semistructured narrative in the first meeting to a more structured
assessment schedule that probes the occurrence of specific events. Repeated shorter
interviews exploit the fact that recall improves dramatically over time, particularly if
the abuse has culminated in an event involving extreme violence, and have the added
advantage of allowing the interviewer to review notes in the interim and fill gaps and
clarify ambiguities. I also find that victims who discharge the anxiety surrounding an
extreme episode of violence early in an interview can explore less dramatic facets of the
battering more dispassionately and with greater accuracy.

The initial interview (or phase of the interview) captures the woman’s story as she
understands it, that is, in a rough chronological and narrative form. After reviewing the
incident precipitating the evaluation, the interview takes a standard psychosocial history
that includes any familial history of violence, sexual abuse, or substance use; a history
of earlier relationships, abusive or not; schooling; work history; and a history of major
medical, mental health, or behavioral problems. The oft-claimed link between current
victimization and violence in childhood is greatly exaggerated. Still, violence in the family
of origin or in prior relationships contributes to a woman’s understanding of the current
relationship. An employment history can counter negative stereotypes of battered women
or, conversely, illustrate how the abusive partner disrupted a woman’s work life, caused
her to lose a job (or workdays), or obstructed her career path. Probing employment also
helps clients separate facets of their lives that remained normal and for which they accept
respect even when they feel shame about their behavior at home. Information on prior
pathology can also illuminate a woman’s response pattern. However, the psychosocial
history is also mined to provide baseline evidence of independence and resilience against
which the effects of subsequent abusive experience can be weighed. Courts frequently
want to know whether the victim’s current state reflects abuse rather than long-standing
personality problems.

The History of Battering

The next phase of the interview focuses on the current relationship and, depending on
the framework of harms adapted, seeks to establish the existence and interplay of abusive
strategies, the consequences of battering, and how the woman responded. The narrative
account is guided by frequent prompts to sharpen recall, direct attention to dimensions
of experience not linked with abuse in the popular mind (such as isolation or control),
and to keep the focus. This is followed by questions targeting specific dimensions of
violence, intimidation (including shaming rituals), isolation, and control not covered in
the narrative that research or casework suggest are common and/or are associated with
an elevated risk of fatality or entrapment.

Violence: The Adult Trauma History

With respect to the partner’s violence, the evaluator seeks information on

e the number, frequency, types, duration, and severity of assaults
e injuries or chronic problems resulting from assault
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e the typical assaultive incident

e the presence and/or use of weapons

e sexual assault

e assault during pregnancy

e violence or other criminal conduct outside the relationship
e violence in the presence of others, including children

e violence while under the influence of alcohol or drugs
physical and/or sexual abuse of children

The narrative begins with the courtship and proceeds from the first episode of
abuse (“What is the first abusive episode you remember?” or “When was the first time
he laid his hands on you?”) to capture as many instances as possible of physical and
sexual assault. In addition to asking about specific types of violence (choking, kicking,
hitting with objects, etc.), I ask, “What did he do when he really wanted to hurt your”
and/or “What was the worst thing he ever did to you?” and/or “Has your partner ever
hurt you so badly you needed a doctor?” and/or “Have you ever thought your partner
might kill you?” Sexual coercion should be explored alongside sexual assault. I ask, for
instance, “Did your partner ever force you to have sex when you didn’t want to” and “Has
your partner made you do things sexually that hurt you?” or “made you feel ashamed?”
Although the cumulative effects of routine acts of minor violence can be as devastating
as injury, these acts can be easily lost in the wake of severe assaults. A client who had
stabbed her boyfriend recounted only three incidents of violence, for instance. But when
I asked, “Did he ever put his hands on you when you didn’t want him to?” she produced
a detailed account of daily physical restraint during which this young 118-pound woman
felt virtually immobilized by her 269-pound boyfriend.

At the conclusion of the interviews, the expert should be able to summarize the
range, frequency, duration, and severity of domestic violence. A typical summary might
read:

Based on the interviews and documents reviewed, | conclude that Dawn S. was battered
by Felipe G., starting approximately a year before the stabbing, during the summer of
1992, and extending to head trauma inflicted on the night of the fatality. Including over
50 assaults, the violence included breaking into her apartment, stalking, choking, rape,
knocking her down, punching her in the back, kicking her in the head and back, dragging
her by the hair, and slapping her repeatedly. In addition, he threatened to shoot her,
held a gun to her head, and threatened her with a knife.

Estimates of the number of abusive episodes help neutralize the misconception that only
injurious, life-threatening violence constitutes abuse and dramatize the range, frequency,
and comumulative effects of partner violence. Donna B.’s husband first slapped her
several days after they married, when she laughed on the phone while talking to her
husband’s uncle. A few nights later, when she said she wasn’t feeling well, he tied her
hands with a belt and “had his way.” She recalled a dozen similar incidents during the
first year. Farly in the second year, the couple moved into their own apartment, and
Mike B. instituted the nightly log ritual. From this point until she shot him 3 years later,
Donna described beatings as occurring “nightly,” “constantly,” and “all the time.” Using
specific questions about the frequency of assaults during limited time periods bounded by
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watershed events, I concluded there had been somewhere between 250 and 300 attacks in
this relationship, an estimate experience tells me was probably conservative. The expert
should be prepared to defend the estimate during cross-examination.

Intimidation

Intimidation, threats, and emotional abuse are used to frighten the victim; induce com-
pliance; and make her feel incompetent, stupid, or weak. An assumption underlying the
assessment is that in inhibiting escape, coercion and control are as often the predicates
as the sequelae of ongoing assault and play a major role in eliciting stress-related behav-
ioral and psychological problems. With respect to emotional abuse and intimidation, the
evaluator should be particularly sensitive to the following factors:

e chronic put-downs of the woman, friends, or family members

e games designed to make the woman feel “crazy” (so-called gaslight games)

e withdrawal from communication (e.g., the silent treatment)

e terrorizing or sadistic behaviors, particularly when the victim is sick or injured
e paranoid, jealous, or homicidal fantasies

e threats against the woman, family, friends, or pets, including threats to kill

* monitoring or stalking

e threats of suicide

e use of children as spies

Compared to an assessment of violent acts, the range, meaning, and dimensions
of intimidation tactics are difficult to elicit and specify. Overt emotional abuse can be
identified by asking questions like “When your partner wanted to insult you, what names
were you called?” “How often did he do this?” or “Has your partner ever made you feel
you can’t do anything right?” “How does he do this?” T also ask, “What is the worst
threat your partner ever made?” But intimidating behaviors are often far less transparent
and may be more effective in situations where the threat is perceived only by a partner.
In one case, the partner of a star softball pitcher would walk onto the field when he
became jealous and offer her a sweatshirt. Although her teammates interpreted this as
loving, she understood the implication, that she would need to cover up her bruises that
night.

Although fear is an extremely sensitive indicator of actual risk in battering relation-
ships, the ostensible normality of many situations that women describe as “crazy-making”
leads them to distrust and even feel guilt about their instincts. One result is that women
voluntarily change behaviors—quit school, reject a job offer, or give up a night out with
friends—because they sense their partner’s disapproval. Worse, inchoate fears may make
them do things of which they are ashamed. To get at this situation, it is helpful to ask
general questions about fear and about how behaviors have changed because of it. I ask,
“Do you ever feel you are walking on eggshells at home?” or even “What are the ways
your partner scares you?” and “Are there certain things you don’t do or say anymore
because you’re afraid of how your partner will respond?”

When obsessive jealousy is a factor, intimidating tactics can be uniquely sadistic. In
one case, a jealous ex-husband hid in a tree outside the house and jumped down when his
former wife attempted to leave, causing the woman to urinate in her pants. Controllers
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commonly demand their partners wear beepers so they can be located at any moment
or that they check in or out or give them a fixed time in which to shop or complete
other chores. A former TV anchor woman was so intimidated by her husband’s rule
that she answer the phone by the third ring (“or else”) that a rash formed on her arms
and face when someone called during our interview. In other instances, batterers simply
“lose it” to frighten their partners, driving at dangerous rates of speed, for example, or
putting their fist through car windows. In one case, when a newlywed suggested a plan
to redecorate the house, her partner picked up a sledge hammer and started smashing
the walls.

Not all verbal attacks, insults, or demands that a partner behave in specific ways are
examples of battering. Psychological abuse is effective in frightening or controlling an
abused party because the past experience of assaultive violence conveys the implication
that either the partner complies “or else....”

Isolation

Isolation from friends, family, helping professionals, and other sources of support removes
the moorings from which a positive sense of self derives, increases the victim’s depen-
dence on her partner, increases her vulnerability to domestic violence, and keeps abuse
secret. Since isolation is a relative state, the evaluator probes changes that have occurred
during the target relationship or since the onset of abuse. A key question may be “Do
you feel you can come and go as you please and talk to whom you like?” Key issues are

e restricted access to family members, friends, and coworkers

e restricted access to medical care or other sources of help and protection

e restricted access to common social arenas (church, school, work, etc.)

e control over mobility and communication (car, phone, going out alone, etc.)

e invasion of private spaces (e.g., diaries, answering machines, pocketbooks, dra-
wers)

Isolation can be particularly important where a partner restricts a woman’s access
to an area of activity such as work, the gym, or going to church that she has used as
her “safety zone” to feel good about herself or contemplate her options. In the “burning
bed” case, Francine Hughes set fire to the house immediately after her partner burned
her school books, symbolically closing the one area in her life he did not control. To
get at this, I ask, “Were there things that you did or wanted to do that you have given
up because your partner doesn’t like them?” Often, moving to a new apartment or area
is followed by a sharp escalation in violence because the woman is now removed from
her support network. In one case, abuse became nearly fatal when the FBI relocated an
abusive man who had testified in a federal drug case, forcing the woman to leave her two
daughters and go underground. Victims may be so cut off from alternative sources of
support and information that they conclude their abusive partner is the only one who
can protect them, an example of the “Stockholm syndrome,” where victims identify
with their oppressors. Some victims increase their own isolation by stopping friendships,
work, school, or other activities to placate the batterer. Passive-aggressive tactics can also
isolate victims. In one case, a husband outwardly supported his wife’s decision to return
to work. But she felt compelled to quit after she found children unfed or sleeping on
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the living room floor when she returned home. The possessiveness or jealousy associated
with isolation sometimes feels like love. When her partner said it was unhealthy to take
her children to a local diner where her mother and sister worked, the woman concluded
that “he wanted to make us his family.”

Control

That battering is motivated by power and control is almost a cliché in the domestic
violence field. But we now appreciate how often control strategies are also the primary
means by which partners exact material benefits from the victim, secure privileges, cir-
cumscribe her choices, and deny her access to the means required for safety or autonomy.
Three features distinguish the control tactics used in battering: They are personally
tailored to a particular woman; they extend across social space as well as over time, like
the “beeper game”; and they are gendered, focusing on stereotypic behaviors associated
with women’s default roles as caretaker and homemaker. Critical dimensions of control
include

e control over money and other basic necessities (money, food, etc.)

e control over coming and going

e control over sexuality (when, where, how, with whom, etc.)

e control over access to medical care or other helpers

e control over interactions with friends, family, or children

e violations of personal boundaries (reading diaries, listening to calls)
e control over minute aspects of daily life (dress, domestic chores, etc.)
e control over how the children are disciplined

e control over how time is spent during the day

As with forms of coercion, control strategies extend to a range of microevents (from
what she says on the phone to who handles the TV changer) that are too broad to encom-
pass with specific questions. Cases in which men control material necessities (money,
food, sex, medications) are common enough and can be usefully explored (and demon-
strated in court) with the visual aid of the Power and Control Wheel developed by the
Domestic Abuse Intervention Project (DAIP) in Duluth, Minnesota, and readily available
from most shelters. Following the wheel, an expert can probe how money was handled in
the household, then turn to sexuality, then access to family members, then consider how
he exploited “male privilege,” and so forth. Or, alternatively, the evaluator can directly
ask about major survival-related resources such as “Who controlled the money in your
household?” or about the regulation of basic life activities such as driving, socializing,
or talking on the phone. Here too, however, what is remarkable is how trivial many
regulations are. The very pointlessness of rules like how high the bed cover can be or
how a woman walks or manages the TV changer can exacerbate her degradation when
she obeys them. The most common focus of microregulation in coercive control is the
activities identified as women’s work by sex stereotypes, such as how women dress, cook,
clean, and care for their children. Control should not be confused with decision making,
however. In the New York case involving marital assets discussed previously, the wife
was the sole source of income, hired the maids, and decided where the children went to
school. The husband was content to design and build his new country estate, garden, and
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write his memoirs. The critical issue in identifying control is “who decides who decides
what.”

Evaluating a woman’s access to helpers is an important piece of assessing control.
Batterers frequently prevent women from seeking help, regulate their interaction with
helpers, punish them for help-seeking behavior, or force them to terminate care while
they are still at risk. In one case, a physician who was ashamed to have his colleagues see
his wife “sick” sprayed her with Raid to cure her cancer. Then, 24 hours after surgery,
he insisted she return home, where she contracted an infection and almost died.

Strategies to Prevent Violence

Most victims utilize a range of strategies to limit, minimize, resist, or escape abuse,
including separation and seeking help from formal and informal sources. The evaluator
catalogues these strategies and their efficacy: Whom did she tell? How, when, and with
what consequences did she seek help? What did she do to avoid physical abuse? To
minimize its consequences? The relative efficacy of various interventions can also help
to frame her choices now. Did violence stop when she called the police in the past? Was
the police response helpful or punitive (e.g., was she arrested along with her partner?)?
How did her partner respond when she refused sex, left the house, or asked her nephew to
sleep over? How did she get around isolation? How did she resist control? Documenting
a woman’s attempts to establish safety zones and the “search-and-destroy” missions on
which her partner tries to enter and close these zones can help convey the degree of
entrapment in a relationship. Experts should be aware that if the level of entrapment is
high, resistance may go underground and be expressed only in negative ways such as
suicide attempts or substance use, a pattern I term control in the context of no control.
One client took a nearly lethal dose of pills in front of her children when her husband
was following her around the house with a video camera to show “how crazy I was.”
While she could not control whether she was hurt, taking the pills gave her control over
when and where. Providing a catalogue of their efforts at resistance can be therapeutic for
clients as well as informative in court, particularly if they have internalized the view that
they did nothing. By contrast with informal means to minimize or resist the violence,
formal intervention is often ineffective in limiting the partner’s access, a fact that explains
why separation is so risky. The inappropriate, victim-blaming, or ineffective response of
helpers is often an important part of a woman’s entrapment.

Consequences of Battering

Documenting the consequences of battering bears on the victim’s credibility, helps sup-
port assessments that battering was serious or life threatening, and supports a range of
claims in civil cases, including access to mandated services, alimony, and financial lia-
bility. I would reiterate that the benefits of putting evidence of psychological debility
on the record should be weighed against the stigma such evidence carries, particularly
when custodial issues are concerned. In an Alabama case in which I was consulted, the
husband had beaten the wife so badly that she was hospitalized for head trauma. During
the custody dispute, the husband’s psychiatric witness testified that the woman’s IQ had
been dramatically lowered by the head trauma. Concluding that the intelligence loss
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impugned the woman’s capacity to parent, the judge ruled that it was in the best interest
of the child for the father to have custody.

Apart from injury, problems attributed to abuse should be credibly linked to the
research literature and should occur in reasonable proximity to abuse experiences. As
in the descriptive narrative, the primary means of identifying health problems will be
through the adult trauma history of all known physical consequences of abuse, regardless
of whether they prompted a medical visit or produced permanent physical changes (such
a loss of teeth or hair), scars, or disability. In addition to the usual bruises, abrasions,
and contusions, physical symptoms with a high risk of being linked to abuse include
human bites; STDs or HIV disease; chronic pain syndromes; unwanted pregnancies,
miscarriage, or multiple abortions; multiple or centrally located injuries, particularly to
the face, breast, or abdomen; frequent headaches or nonspecific “pain all over”; and sleep
disorders, anxiety, dysphasia, hyperventilation, or other physical problems associated
with chronic stress.

There is no single profile of the psychological effects of battering. Battered women’s
reactions run the gamut and include emotional distress (anxiety, sadness, anger); changes
in beliefs and attitudes about the self, others, and the world (self-deprecation, distrust,
fear of the world); and symptoms of psychological distress or dysfunction (e.g., flash-
backs, sleep problems, rapid weight loss or gain). Whether a particular battered woman
meets criteria for a clinical diagnosis depends heavily on her resiliency (based on family
history and support systems) as well as on the types, intensity, and duration of violence,
coercion, and control; the relative efficacy of adaptive and strategic responses; and the
racial, social class, and cultural context. Battering is associated with a dramatically in-
creased risk of alcoholism, drug abuse, attempted suicide, and mental illness, including
psychosis, largely because victims self-medicate or attempt to escape from the chronic
anxiety of living with coercive control. Even when clients have a previous history of
these problems, they often escalate, going from use to abuse or addiction, for instance,
in relation to the escalation of coercion and control. Functional assessments can often
be key as well, particularly if current behavior is contrasted to behavior prior to the
onset of abuse or in arenas where the victim is unaffected by the abuse. There is no
population-based or control-study evidence that BWS or PTSD are more common than
other psychological diagnoses among battered women. To the contrary, posttraumatic
reactions leading to diagnoses other than PTSD (e.g., acute stress disorder, dissociative
amnesia, major depressive disorder) as well as those that do not constitute classifiable
psychiatric disease (e.g., shame, distrust, transient dissociative reactions) may be far more
relevant.

When liability or alimony is an issue, it may also be important to assess the socio-
economic consequences of battering. Psychologically, a victim’s capacity to evaluate and
respond to new relationships may be compromised by a history of abuse. She may
suffer low self-esteem, believe she cannot succeed at her job or in school, and lose
confidence in her parenting skills. As in Burgos v. Burgos (1997), an abusive partner may
be held liable for the costs of treatment, job retraining, or personal support where abuse
prevented a woman from advancing to the level normally reached by someone with her
education and experience. Even when extraneous causes of debilitation are evident (such
as abuse in childhood), the expert may estimate the proportion of the problem (and the
associated costs) due to the current abuse, particularly if the partner knowingly exploited
the woman’s vulnerability.
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In many cases, “liberty harms” that involve the loss of the autonomy and freedoms
taken for granted by adult citizens are the most significant results of coercive control.
The costs of losing personal discretion over how one dresses, cooks, cleans, or spends
one’s earnings can be calculated as part of pain and suffering. Courts are often more
responsive to these constraints than to physical injury or psychological problems. At the
same time, the very ordinariness of the behaviors regulated by coercive control can make
constraints in these areas invisible, particularly if they involve activities that are already
constrained by women’s sex role.

The Dynamics of Battering

Once the various elements of battering have been separately elucidated and juxtaposed to
their consequences and the victim’s strategies, a narrative can be constructed around the
relative importance in this relationship of violence, intimidation, isolation, and control,
how the interaction of these strategies changed over time; and with what consequences.
This narrative bridges the gap between the abstract legal concept of “battered woman”
and how coercive control was manifested in a particular relationship. Dynamics may be
framed as a staged experience involving watershed events or turning points associated
witha change in the pattern, frequency, or severity of abuse. In the case of Donna B., Stage
I'was characterized by relatively minor and infrequent assaults and ended when the couple
moved to their own apartment and was isolated from the Albanian community because the
husband had assaulted his mother. Deprived of supportive contacts, including her mother
and sisters, Donna B.’s vulnerability increased, leading to a sharp escalation in violence
and control in Stage II. In the embezzlement case, the escalation of violence led to the
woman’s complete isolation from her family and the extended community of support she
had built at work. In Stage I1, the couple lived apart. But the fear and intimidation already
established permitted the boyfriend to impose his rules with only occasional physical
“discipline” if she was “bad.” Alternatively, dynamics may be described by summarizing
each type of abuse in turn. The detailed history of a relationship is normally reserved
for a report, but it can also be an extremely useful heuristic device in helping a judge or
jury understand a woman’s story.

The “Special Reasonableness™ of Battered Women

The factors an evaluator considers to explain a woman’s response to a particular abusive
episode include her experiences of violence (past and present), the immediate signs of
impending threat (e.g., risk factors such as the presence of weapons), lessons learned
from previous attempts to avoid or limit harm, the objective constraints that constitute
her degree of entrapment (e.g., her isolation, access to money, or means of protection),
and behavioral problems that might limit her capacity to perceive accurately or take
advantage of credible sources of help or support.

The lessons a woman learns from previous attempts to modify abuse can be presented
to show the rational basis for her calculated decision to retaliate violently. A client fired at
aman when he cut her off on the way to her car and put his hand in his pocket, as if to pull
a gun. During the assessment, she explained that previous assaults as well as beatings by
two former husbands taught her “when men want to hurt you, they can hurt you bad,”
helping her to anticipate what the man meant to or could do to her. Elizabeth R. was
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charged with first-degree assault for stabbing her boyfriend in the downstairs hallway
of their apartment house. I described how, to prevent herself from being seriously hurt
in the past, she had called the police, screamed for help, called neighbors, taken refuge
at a neighbor’s house, gone to the emergency room four times, tried to defend herself
with a bottle and a golf club, changed apartments, and locked her door. At the time
of the stabbing, she was waiting for her brothers to remove Mr. E. from the house. By
showing that these efforts had failed to prevent Mr. E.’s escalating attacks—the police
had arrested her as well as Mr. E., and he had thrown her down a flight of stairs the
previous evening—her own violent act was reframed as the culmination of a rational
process of learning rather than as an act of vengeance.

Unraveling the Battered Mother’s Dilemma

Special challenges in evaluation are posed when experts are asked to testify in civil
or family court on the effects of exposure to domestic violence on children or where
a battered mother is charged in the death of her child. Such testimony occurs amid
a growing literature on the risks to children who are exposed to domestic violence;
mounting political pressure for child protective services (CPS) to intervene in so-called
dual-victim families, where both a mother and child are put at risk by an abusive male;
and a body of case law that applies the Failure to Protect Doctrine (under state neglect
statutes) to nonoffending parents in these families (Stark, 1999/2000, 2002). Following
the presumption that witnessing abuse harms children, CPS and the courts in many states,
with New York as the leader, have instituted a policy of charging battered mothers with
neglectand temporarily removing their children if it is alleged that the children witnessed
the violence or were otherwise exposed to it. Because this practice revictimizes battered
women, in response to a class action suit brought on behalf of battered mothers and
their children in New York City, Federal Judge Jack Weinstein recently found it was
unconstitutional, a decision endorsed by New York’s highest court. But Judge Weinstein’s
decision does not remove the acute dilemmas faced when an expert is asked to weigh
the disabling effects of coercive control or other abuse on a primary parent against her
responsibilities to protect a child from harm.

The allegation that a woman’s behavior contributed to a child’s death moves the
issue of how severely her choices were constrained by coercion and control to center
stage. In such cases, I emphasize “the battered mother’s dilemma,” where an abusive
partner repeatedly forces the victim to choose between her own safety and the safety of
their children. A particular incident may bring this dilemma into sharp focus, as when
a woman realizes that she may be hurt or killed if she attempts to protect her child
from an offender’s abuse. Typically, however, the battered mother’s dilemma describes
an ongoing facet of abusive relationships in which the offending partner repeatedly forces
a victimized caretaker to choose between taking some action she believes is wrong (such
as physically disciplining her child), being hurt herself, or standing by while he hurts
the child. Threatening to hurt the primary caretaker if she reports domestic violence or
child abuse is a classic instance of the battered mother’s dilemma. A parallel dilemma
occurs when the abuser shifts his focus to the child, hoping to extend his control of his
partner by threatening or hurting her child, a pattern I term child abuse as tangential spouse
abuse. Confronted with these dilemmas, victims attempt to preserve their rationality and
humanity by selecting the least dangerous option, another example of control in the
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context of no control. Courts often replicate this dilemma by mandating women to both
protect their child from domestic violence and to cooperate with their spouse in custodial
or visitation arrangements.

How should an expert approach the risks domestic violence poses to children in civil
cases and family court cases? To strengthen a mother’s case for custody or support the
prosecution of a batterer, experts may be expected to testify that domestic violence can
have a range of direct and indirect effects on children’s well-being. But in a dependency
proceeding, they may be confronted by the situation we faced in Nicholson, where the
mothers were punished because their children had been exposed to a partner’s violence.
In Nicholson, no harm had been demonstrated to any of the children. The best approach
is probably to review the known risks to children in domestic violence cases; identify the
typical dynamics in these cases; and explain the limits of knowledge in this area, which
are considerable (Stark, 2002). There is compelling evidence that as many as one child
in five may be hurt physically by domestic violence, some seriously, and that many more
children can suffer short- or long-term psychological effects because of witnessing. At
the same time, the vast majority of battered women retain their capacity to parent, and
the vast majority of children exposed remain psychologically normal. Moreover, most
of the psychological harms associated with exposure can be resolved with counseling
or other supportive services, making removal an inappropriate response. Among the
limits of current research is its failure to distinguish the effects of exposure from other
environmental hazards, to identify the dosage of exposure required for harm, or to link
the types of abuse employed to the types of harms children experience. Thus, although
woman battering is possibly the most common context for child abuse and neglect, a
case-specific assessment is required to determine whether a particular child has been
harmed, or is likely to be harmed, by exposure to abuse. Even in this case, the harms
must be weighed against the trauma of removal, a particular problem in abuse cases where
children may already blame themselves for a mother’s problems.

Assessing Risk

Experts may be asked for a risk assessment at any phase of a criminal or civil process
or to help courts select an instrument to predict future violence by offenders against
female partners and/or children. Although several promising instruments are currently
being tested, there is little published research on the reliability and validity of these tools
(Dutton & Kropp, 2000). These tools are designed only to predict subsequent partner
violence. So they have little predictive value for coercive control, the most common
context in which women seek help. More important, since as many as 80% of perpetra-
tors reassault their original or other partners even after an arrest or the completion of
a batterer’s intervention program, the most conservative assumption is that all abusive
partners will reoffend unless there are compelling checks on their doing so. If anything,
because they neglect the range of strategies deployed to oppress women, these instru-
ments overestimate false negatives; that is, they falsely predict abuse will not reoccur
in situations where it will, an important limitation. Even when a test is employed, the
consensus is that its utility depends on the use of multiple methods and sources, such as
those reviewed here.

If risk assessments are relatively unhelpful in predicting whether abuse will reoccur,
they can help estimate the level of risk involved. Because the battered mother’s dilemma
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and child abuse as tangential spouse abuse are linked at every point to coercive control,
the same factors that predict a mother’s level of risk can be applied to the risks faced
by children. A promising generic tool is the Spousal Assault Risk Assessment or SARA
(Kropp, Hart, Webster, & Eaves, 1998). The SARA is a set of guidelines comprised
of 20 items identified by the empirical literature and designed to enhance professional
judgment about risk. Since the SARA is not a test (although it includes an analysis of
psychological data), it can be used by the nonclinician. The procedure recommended
includes interviews with the partner and the victim, standardized measures of physical
and emotional abuse, histories of drug and alcohol abuse, and a review of collateral
records.

I frequently use risk assessment to help establish the level of danger a defendant faced
at the time she used violence against her partner. Psychologist Angela Browne (1987)
identified several factors that distinguished women who killed abusive partners from
those who did not, including the level and frequency of physical and sexual violence
they faced, the batterer’s use of drugs and alcohol, the presence of weapons in the
household, and the propensity for their partners to threaten or use violence against others,
including their children. Another useful instrument is the Danger Assessment (DA) Scale
(Campbell, 1995; Campbell et al., 2005) developed to predict spousal homicide around
“women’s perception of the danger of being killed by their partners.” Although the DA has
been shown to predict short-term misdemeanor assault with some accuracy (Goodman,
Dutton, & Bennett, 2000), its credibility in predicting homicide is still unknown. Based
on a multicity study of partner homicide, Glass, Manganello, and Campbell (2004) found
that the assailant’s access to firearms was the most important risk factor for femicide,
particularly if the man had threatened to kill the victim in the past. But two factors
unique to relationships also predicted fatality: whether the couple had separated after
having lived together, and whether an abuser was highly controlling in addition to being
violent. When these factors were combined, the chance that an abused woman would be
killed by her partner was nine times higher than when these factors were not present.
These same factors are unlikely to predict partner homicides by women.

Based on this evidence, research with abusive men, and my own experience with
victims of coercive control, I have distilled the overall factors considered in evaluating
the existence and dynamics of coercive control into those that, whether alone or in
combination, appear to dramatically increase the chance that battering will culminate in
a death. I find it useful to consider the current situation separately from the contribution
of past battering. With respect to past violence, the key risk factors considered are

e presence and/or use of a weapon

e sexual abuse

e chronic drug and/or alcohol abuse

e violence against the partner outside the home

e threats to kill (or belief she will be killed)

e control over all aspects of her life

e total or near total isolation from family members, friends, or helping professionals
e denial of food, money, clothes, or other necessities

e paranoid, homicidal, or jealous fantasies

e monitoring or stalking the victim
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e violence against children, other family members, or pets
* serial abuse

With respect to the current situation, the factors I assess as high risk include whether
the perpetrator is

e depressed or paranoid.

* obsessed with the victim.

e threatening to commit suicide.

e stalking or monitoring the victim.

The victim is

e separated from the perpetrator or considering separation.
¢ seriously thinking about killing the perpetrator.
e fearful she or the children will be seriously hurt or killed.

Recent changes in the relationship indicating high risk include

* sudden escalation (or change) in the pattern, severity, or frequency of assaults,
isolation, intimidation, emotional abuse, or control.

e the introduction of a weapon into the house.

e arecent attack involving the threat of homicide.

e arecent violation of a restraining order.

e the extension of abuse to children.

Tabulating a score based on the number of risk factors presented allows comparison
with other cases and a statement of relative risk that supports the client’s perceptions or
fears.

Assessing Validity

Because the client interview is often the primary source of evidence that battering oc-
curred, the court, as well as opposing counsel, may ask whether and why the expert
finds the woman a credible source of information. In lieu of independent corrobora-
tion, the expert can establish credibility with a reasonable scientific certainty based only
on the external and internal validity of her story. With respect to external validity, the
paramount question is whether the pattern of violence and control depicted is consis-
tent with what is known about the dynamics in abusive situations, the personality and
behavior of batterers, or the consequences of battering. In testimony, the evaluator may
review basic knowledge about battering, and then show why the material provided in
the interview was consistent with this knowledge. Consistency between the narrative
account and documents reporting specific episodes or witness accounts also helps to
validate descriptions of other facets of abuse that are undocumented. But expert assess-
ment never hinges on the occurrence of a single abusive episode. Even setting aside the
defense mechanisms that lead victims to minimize or blame themselves for abuse, the
complexity and duration of domestic violence often makes it impossible to reconstruct
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the actual sequence or nature of events. Instead, the major focus of evidence gather-
ing is on the pattern or course of abusive conduct; on routine or typical incidents; and
on strategies used to coerce and control victims, as well as to hurt them physically.
Clients may mislead even a skilled interviewer about particular episodes. But they are
extremely unlikely to simulate credibly a lengthy course of conduct that resembles co-
ercive control. To assess internal validity, I repeat key questions during the interview;
look for repetition in word patterns and phrases (which suggest a story is rehearsed);
and consider whether victims accept responsibility for their role in events, admit their
own acts of aggression or violence, and recall extraneous details of traumatic events.
Throughout an evaluation, I make the conservative assumption that the partner would
provide an account of events that is diametrically opposed to the account provided by the
victim.

Conclusion

Early work on women’s self-defense stressed the positive role that expert testimony
might play at trial in complementing the defendant’s testimony and making her particular
experience plausible to a jury. More recently, however, even sympathetic commentators
have questioned whether its benefits in specific cases are worth the risk that expert
testimony on battering and its effects will replace rather than support women’s voices
in the courtroom. One way this can happen is by substituting “a statistically derived
average experience that women typically share for the detailed, potentially idiosyncratic
experiences each of us has” (Scheppele quoted in Schneider, 2000, p. 106). To the extent
that the court relies on an expert to provide a window on common experiences, the
authority and credibility of women as witnesses to their own experience may be reduced,
a possibility reflected in the popular conceit that battering occurs behind closed doors
(i.e., without a credible witness). The ambiguous political status of expert testimony is
further reinforced by the dominant psychological models of abuse used in defense cases.
Indeed, to the extent that the BWS and PTSD models lend the imprimatur of science
to images of female dependence, pathology, and incapacity, they replicate the dilemmas
that confronted battered women who killed abusers in the past. This approach to woman
battering accommodates an obvious social wrong—violence against women—without
threatening, indeed by reproducing and even extending, the prevailing sexual hierarchy
based on male dominance. Employing the coercive control model resolves some of these
dilemmas.

Experts who define their role as a hired gun or, alternatively, as that of a value-neutral
forensic scientist may not face ethical dilemmas in cases where a victim’s expressed wishes
appear to conflict with her best interest. For the rest of us, however, it is often difficult
to decide how best to support a woman’s voice in the legal setting, particularly when the
state requests expert testimony to discount a victim’s recantation or refusal to testify.
Here, the basic tenet of noninterference with a victim’s choices must be weighed against
our civic obligation to protect vulnerable others from harm, secure the basic rights and
liberties of all citizens, and uphold standards of community justice. After weighing these
issues against the limited facts at my disposal, I chose to testify in State v. Borrelli but
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refused the state’s request to testify in lieu of an immigrant woman who had been dragged
from her workplace by the boyfriend on whom she depended for her residency permit
and eventual citizenship.

Another challenge faced by the expert witness is to help the judge and jury walk in
the shoes of a woman when the class or cultural underpinnings that frame her decision
making are foreign, perhaps even alien, to their own. Moreover, suspicion is warranted
of “cultural experts” who suggest that abuse is normal or accepted in certain traditions
without exposing the patriarchal origins of these norms. Fortunately, the diversity of
the battered women’s movement allows us to identify indigenous experts and translators
who are also sensitive to nuances in cultural beliefs. Even so, what is decisive is how
a particular woman perceives her reality and at what point she draws the line between
widely accepted forms of deference and abuse.

Some find the drama that attends a court appearance the hardest part of their role as
experts, including having to endure mean-spirited cross-examinations, simulate a level
of certainty that is unfamiliar to researchers, or provide an objective appraisal that differs
markedly from the stand one would assume as an advocate. If helping a client you believe
is legally innocent avoid painful jail time is gratifying, it can be personally devastating
when a client you have come to know and care about is convicted, goes to jail, or loses
custody of her children to a man you believe will hurt them.

The battered women in whose cases experts become involved have suffered exten-
sive, sometimes shocking harms. In reporting these harms, the expert merely reflects
his or her experience. But in asking the court to set aside its judgments, both its harsh
assessments of “women like these” or its stereotypic imagery of victimhood and psy-
chological dysfunction, the expert also does something more, asking judge and jury to
enter the client’s world, suspend their pity, and step inside her life to discover what she
is struggling to defend as well as to avoid or escape. The expert should try to portray
not merely the suffering this woman endured, but the incredible courage she mustered
to survive it, and not merely how she was hurt, but what she could be had she not been
subjected to coercion and control. If, despite the seeming totality of their oppression,
battered women nonetheless regain a sense of control in the court context, this is because
their story has been reconstructed and authenticated through what Herman (1992) terms
“the alliance of victim and witness.” Whatever the outcome of a case, in simply joining
in this alliance, the expert witness puts the survivor of abuse in touch with a larger social
context in which, by respecting the reality as she has lived it, her right to safety and
independence is affirmed.

NOTES

1. The first case to recognize that the subject matter of woman battering was beyond the ken of the
average juror was a 1977 Washington, D.C., case, Ibn-Tamas v. United States.

2. Still; according to a review (Parrish, 1995) of state policies, 25% of the states have required some
evidence that battered woman syndrome is accepted in the scientific community in order to admit
the testimony, while 33% of the states have explicitly required that the proffered expert must be
properly qualified as such.

3. On the other hand, 18 states have also excluded expert testimony in some cases; of these, there is
still doubt under case law about its admissibility only in Wyoming (Parrish, 1996).
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4. A comprehensive search conducted in 1995 by the National Clearinghouse for the Defense of
Battered Women for the Women Judges’ Fund for Justice located over 350 cases (Parrish, 1996). The
database included 238 state court (primarily appellate) decisions, 31 federal court (mostly appellate)
decisions, 30 trial court-level cases, 12 appellate decisions on pretrial motions, 13 civil actions, and
31 cases involving prosecution of batterers or male defendants charged with sexual assault where
expert testimony on battering or sexual assault was discussed in court. The fact that the research
largely excluded local court and civil cases suggests that the actual number of cases where expert
testimony has been an issue is probably in the thousands.

5. More than 25% of the states have found an expert can give an opinion on the “ultimate question”
for the fact finder of reasonableness or whether the defendant acted in self-defense. But a larger
group of states (37%) have held to the contrary.

6. Only Minnesota has found explicitly to the contrary.
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The Role of the Forensic

Social Worker in Developing
Mitigation Evidence

he education and training of the
social worker can bring great value
to the courtroom in helping to
ensure that any punishment that
B s assessed for both capital and
noncapital crimes is suitably individualized to
the person charged with the crime. Beginning
with the psycho-social history, the forensic so-
cial worker can help the defense trial team de-
velop mitigating evidence that will not provide
an excuse for the criminal act, but can help the
jury understand the behavior of the offender.
While the education and training of the so-
cial worker can provide an understanding of
the social, cultural and mental health issues involved in humanizing the client and ex-
plaining behavior, it is important to note that mitigation work is not social work. The
social worker who becomes a mitigation specialist must operate under the norms and
ethical guidelines applicable to those who are defending a person charged with a capital
crime. To the extent there is a conflict, the norms and guidelines of those defending the
criminally accused must control.

The Concept of Mitigating Evidence

Mitigating evidence is anything that can justify a more lenient sentence. In the context
of a death penalty case, effective mitigating evidence can spell the difference between life
and death. In the noncapital case, mitigating evidence can be used to support a sentence
that the defense feels is appropriate in light of the mitigation offered. The mitigation may
justify a lower sentence, a deferred sentence, or a probated sentence. While mitigating
evidence is most often used during the punishment phase of a trial, or prior to judicial
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sentencing, the evidence can be extremely useful in determining the client’s level of
culpability, if any, in the guilt/innocence phase of the trial.

The concept of mitigating evidence finds its roots in the Eighth Amendment to the
U.S. Constitution. This portion of the Bill of Rights prohibits the imposition of Cruel and
Unusual Punishment. Certainly punishment that is not proportioned to the crime violates
the Eighth Amendment (Atkins v. Virginia, 2002). It is difficult, if not impossible, for the
criminal justice system to make punishment proportional to the crime unless the judge
or jury setting the punishment has before it all evidence that is relevant to punishment.
This is all evidence that can justify a more lenient sentence or, in the context of a death
penalty case, “any circumstance that a juror can use to justify a sentence of life” (Tennard
v. Dretke, 2004).

Some Eighth Amendment Jurisprudence

The Eighth Amendment cases that have been decided by the U.S. Supreme Court have
provided guidance to legislatures, judges, and lawyers as to the appropriate scope of
mitigating evidence. In Locketr v. Ohio (1978), the Court held that a statute that did
not permit a judge or jury to consider all aspects of the defendant’s character, record, or
circumstances of the offense in a death penalty case violated the Fighth Amendment. The
Court later ruled that the refusal of a judge to consider the family history of a 16-year-old
murder defendant as a mitigating factor in imposition of the death penalty violated the
Eighth Amendment requirement that all relevant factors must be considered (Eddings v.
Oklahoma, 1982). The exclusion in a capital sentencing hearing of testimony of jailers
and others that during his incarceration, before trial, the defendant had adjusted well
to prison life violated the accused’s right to present all relevant evidence in mitigation
(Skipper v. South Carolina, 1986).

What can be reasonably inferred from these decisions is that there has been a body
of mitigating evidence that is mitigating as a matter of law; that is, each juror must be
able to consider this evidence when deciding if a defendant will live or die. The Tennard
(2004) decision cited previously is important for several reasons. First, the Court strongly
disapproved of the “nexus” or relationship requirement that had been put in place by the
Texas Court of Criminal Appeals and the Fifth Circuit Court of the United States. These
courts held that a defendant must be able to establish a nexus between the mitigating
evidence and the facts of the crime. In other words, if the evidence does not tend to
show why the defendant committed the crime, it is not admissible. While the ability to
show such a nexus can be very persuasive, there should be no requirement that such a
relationship must be shown before the evidence is admissible. As seen in Skipper (1986),
positive adjustment to incarceration has no nexus to the crime, but it is still relevant to
sentencing and should be admitted when available.

As can be seen by the Supreme Court opinions cited previously, lower state courts
have not been accepting of a broad interpretation of the permissible scope of mitigating
evidence. This concept may be best described in McCoy v. North Carolina (1988) when
the court said:

Under our decisions, it is not relevant whether the barrier to the sentencer’s considera-
tion of all mitigating evidence is interposed by statute, Lockett v. Ohio, supra, Hitchcock
v. Dugger, 481 U.S. 393 (1987); by the sentencing court, Eddings v. Oklahoma, supra;
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or by an evidentiary ruling, Skipper v. South Carolina, supra. The same must be true
with respect to a single juror’s holdout vote against finding the presence of a mitigating
circumstance. Whatever the cause. ..the conclusion would necessarily be the same:
Because the [sentencer’s] failure to consider all of the mitigating evidence risks erro-
neous imposition of the death sentence, in plain violation of Lockett, it is our duty to
remand this case for resentencing. Eddings v. Oklahoma, 455 U.S., at 117.

The Human Side of Mitigation

Scharlette Holdman, Ph.D., is executive director of the Center for Capital Assistance in
San Francisco, California, a nonprofit organization dedicated to providing assistance to
defense counsel atall stages in capital litigation. In remarks she gave to the Inter-American
Court on November 20, 2001, Dr. Holdman explained the concept of mitigation:

Mitigating factors stem from the diverse frailties of humankind and are presented to the
sentencer to provide insight into the offender’s behavior. Mitigation is complex and mul-
tifaceted. Theories of mitigation are governed by principles of individualized sentencing
and allow for great variation in the information presented to and considered by the sen-
tencer. Mitigation evidence is based on respect for the uniqueness of the individual and
requires thoughtful presentation of the character and record of the offender. It covers
all relevant facets of the character and record of the individual in order to minimize the
risk that the death penalty will be imposed in spite of factors that call for a less severe
penalty. It is based on the constellation of factors that were formative in the offender’s
development, behavior and functioning. Although most mitigation evidence focuses on
the offender, it also reflects the nature and circumstances of the offense under the theory
that punishment should be proportionate to the offense.

Circumstances of the offense often shed light on an otherwise inexplicable act
and call for a penalty less severe than death. Theories of mitigation are governed by
principles of individualized sentencing and allow for greater variation in the information
presented to and considered by the sentencer. (Holdman, 2001)

Mitigation Themes

The law says that no limitation can be set on the scope of mitigating evidence that can be
placed before the jury, so the mitigation themes that may explain the client’s behavior are
virtually limitless. These themes might involve the dynamics of the family before, during,
and after the birth of the client; social and cultural influences in the client’s environment;
and physical and mental health issues.

While mitigating evidence is not limited to that which explains the client’s role in
the offense, the most effective evidence will explain the client’s behavior before, during,
and after the time of the crime. The U.S. Department of Justice has published a meta-
analysis of 66 studies that told of research into predictors of violence in the community.
The results of the analysis were separated into the categories of individual risk factors,
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family risk factors, and neighborhood and community risk factors. The study identified
the following risk factors in these categories.

Risk Factors for Violence Activity

Individual Risk Factors

These include hyperactivity, concentration problems, restlessness, risk taking, aggres-
siveness, early initiation of violent behavior, and beliefs and attitudes favorable to deviant
or antisocial behavior.

Family Risk Factors

These include parental criminality, child maltreatment, poor family management prac-
tices, low levels of parental involvement, poor family bonding, family conflict, residential
mobility, parental attitudes favorable to substance abuse and violence, and parent—child
separation.

School Risk Factors

These include academic failure, low bonding to school, truancy and dropping out of
school, frequent school transitions, and high-delinquency-rate schools.

Peer Risk Factors

These include delinquent siblings, delinquent peers, and gang membership.

Community/Neighborhood Risk Factors

These include poverty, community disorganization (crime, drug selling, poor housing),
availability of drugs and firearms, neighborhood adults involved in crime, exposure to
violence, and racial prejudice.

It is sobering to review these risk factors and realize that the client has little, if any,
control over most of these risk factors. Clients often lead lives that are chosen for them
by someone else.

The forensic social worker will likely become involved in the criminal case by working
either for the prosecution as a victim liaison or for the defense as a mitigation specialist.
This chapter deals with a forensic social worker serving the defense function as a miti-
gation specialist. So that the reader can see how important the forensic social worker is
to the process, the optimum way of developing mental health evidence will be described,
with an emphasis on the mitigation specialist’s contribution to this important aspect of
the litigation.

The mitigation specialist’s role as a member of the capital trial team is emphasized.
However, it is important to remember that the mitigation specialist can be extremely
helpful in the noncapital case as well. Mitigation evidence will be developed for a non-
capital case that proceeds to trial, or it can be used as the basis for an alternative sentencing
plan when counsel is asking for a deferred sentence or probation. The Fifth Circuit Court
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of Appeals has held that a lawyer who fails to develop mental health evidence adequately
for presentation during the punishment phase of a noncapital trial does not provide the
effective assistance of counsel that is guaranteed by the Sixth Amendment to the U.S.
Constitution (Miller v. Dretke, 2005).

Developing Mental Health Evidence

Itis rare that defense counsel will encounter a case of capital murder that does not present
issues involving the mental health of the client. For many years it was the practice, of both
seasoned and novice attorneys, to develop mental health evidence by delegating the task
to a psychologist or a psychiatrist with requests such as “go shrink my client,” “run a full
battery of tests,” or even “go see the client and let me know what my defense is.” With
this admonition, the mental health professional would often approach the task from a
therapeutic standpoint. A number of different standardized tests would be administered
just as if the psychologist was beginning the process of diagnosis and treatment. The
tests, while often producing valuable information for the trial team, would often generate
information that was either useless or damaging. Counsel was then presented with a
difficult choice: “Do I use both the valuable and the damaging evidence, or do I go to
trial without mental health testimony at all?”

The defense of one charged with a serious crime is generally not an exercise in treat-
ment. While the good defense lawyer will not want his or her client to suffer needlessly
from the consequences of mental problems and will make sure that mental health needs
are attended to, the goal of the representation is to defend the client within the context of
the criminal justice system. Accordingly, a litigation approach, rather than a therapeutic
approach, to the evaluation is critical. The mental health evidence must be developed
incrementally beginning with a thorough social history, not with a battery of standardized
tests.

The case for developing mental health evidence incrementally, beginning with the
preparation of a social history, has been advanced by both the U.S. Supreme Court and
the American Bar Association. The Court, in the 7-2 decision in Wiggins v. Smith (2003),
reaffirmed the importance of the social history in the representation of one charged with
a serious crime. In this truly important decision, the Court once again recognized the
importance of national standards, such as the American Bar Association Guidelines for the
Appointment and Performance of Counsel in Death Penalty Cases (2003), as “guidelines to
determining what is reasonable” (Wiggins v. Smith, 2003).

A well-presented mental health case should include evidence from both expert and
lay witnesses. Lay witnesses can describe any strange behaviors exhibited by the client, as
well as the traumatic abuses suffered by the client before the crime, that were observed by
the witness firsthand. It is vital, however, to then explain to the jury how these events or
behaviors elucidate the client’s conduct and mitigate his or her moral blameworthiness for
the offense. This important explanation can often be made only through the presentation
of expert testimony. An expert can take powerful lay testimony about physical and sexual
abuse, mental illness, or disability and paint the picture for the jury. The expert can help
the jurors see why each should not stop with just feeling sorry for the counsel’s client;
they must be persuaded to spare his or her life.

The terms mental health evidence and mitigation evidence are sometimes used together
or interchangeably in this chapter; that is, they are often one and the same. Both types
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of evidence help to explain who the client is, why he or she might have done what the
state charges, and justify an appropriate sentence other than death in the capital case.
Mental health and mitigation evidence help counsel develop a theory of defense at the
guilt/innocence phase and a theory for life (or reduced sentence) at the punishment
phase of a trial.

The first people hired, in preparation for a capital trial, should be investigators—
one to begin the fact investigation and one to compile the client’s life history. Thorough
fact and mitigation investigations must be done so that counsel can make the necessary
informed decisions about what additional experts may be needed as well as what the
theories and themes of mitigation should be. Furthermore, making decisions about the
direction of a case too early, and without the necessary investigation into the client’s
background and circumstances of the offense, will often lead to counsel missing important
facts that can help in both the guilt/innocence phase as well as the penalty phase.

While more and more lawyers are effectively using mitigation specialists in both
capital and noncapital cases, an often dangerous practice is developing. A psychologist
may insist on performing the mitigation investigation in addition to serving as a consult-
ing and/or testifying expert. While the psychologist may claim that it is unethical to do
his or her job without personally doing the mitigation investigation, the expert in this
situation may be wearing too many hats. The problematic consequences of this practice
are (a) learning facts during the investigation that compromise the expert’s ability to
testify and (b) billing at the psychologist’s rate for work that can be done at a much lower
rate, thus depleting funds that the court will allow for the case. While a denied motion
for funding may provide a reasonably good issue on appeal, counsel is generally better
off conserving the funding and doing the job right in the first place.

While there may be less risk in the consulting (i.e., nontestifying) psychologist
performing the mitigation investigation, this practice is not without its problems. Counsel
may still face the funding problem identified previously. However, a greater problem is
the lack of familiarity that the psychologist may have with critical social and cultural
issues that are relevant to the client’s life. Too much emphasis may be placed on mental
health issues to the detriment of the social and cultural factors that can be discovered by
someone who understands these issues.

Itis suggested that a far better practice is to hire a mitigation specialist, often a master
of social work (MSW) or licensed clinical social worker (LCSW), and a consulting mental
health expert who, along with the other members of the trial team, choose those experts
who will ultimately testify before the jury. Needless to say, counsel should also be very
careful about using the same expert to both consult and testify. These experts usually
serve two different roles, as will be explained later in this chapter.

After counsel has received feedback from the initial investigations of both the fact and
mitigation investigators, he or she will need to consider the wide variety of experts who
can be used to develop and present the mitigation case—the case for life. For example, if
it is discovered that the client was under the influence of drugs or alcohol at the time of
the crime, a pharmacologist, toxicologist, or psychopharmacologist can first describe, in
laypersons’ terms, the quantity of drugs and alcohol in the system. The witness can then
explain to the jury the effects this quantity has on the brain and how it influenced the
client at the time of the offense. The drugs and/or alcohol likely create a different person.
Should the client be addicted to or dependent on drugs or alcohol, the neurobiology of
addiction should be explained.
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The practitioner may find that the client has been intoxicated for much of his or her
life. The practitioner should consider consulting with a neurologist or neuropsychol-
ogist to conduct tests (brain imaging by the neurologist and standardized tests by the
neuropsychologist) for brain damage resulting from this drug abuse or dependence. The
practitioner might also consider consulting with someone to explain what addiction will
do to the client’s personality, way of life, and thought processes, aside from the changes
occurring in the brain as a result of drug dependence. Furthermore, the client’s substance
abuse or dependence may be a form of self-medication used to block a traumatic event,
such as sexual abuse, from his or her memory. Drugs and alcohol may be the client’s
method of coping with tragic events with which he or she cannot otherwise deal.

Without proper investigation into (and understanding of) the facts of both the offense
and the client’s life, counsel is likely to make the mistake of treating the client as “just an
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alcoholic,” “just a drug addict,” “just plain mean,” or “just plain crazy.”

Give the Experts the Relevant Materials They Need

Regardless of what kind of experts are retained, counsel must provide them with the rele-
vant information and guidance necessary to develop the evidence that tests and advances
the theory of the case. This information will generally be relevant medical records, psychi-
atric records, records from child protective services, and school records. Unfortunately,
some doctors perform these important psychological assessments without reference to
these important records. Counsel is likely familiar with the drive-by examination in which
the expert talks to the accused for 15 minutes and arrives at a conclusion. This is done
without the benefit of (a) an adequate psychosocial history; (b) a thorough physical exam;
(c) necessary neurological exams; or (d) information from other sources that will sup-
plement, contradict, or confirm a history given by the client. The quality of the opinion
will be determined by the quality of the examiner and the information used to form that
examiner’s opinion.

The accused in a criminal case is generally not a good historian. The client may not
remember important events in his or her medical and psychiatric history. He or she may
be in denial about past trauma and its effects and may not think that an abusive situation
is important enough to tell the mitigation investigator. The abuse was a normal part of
his or her life, so why would anyone be interested in that? Denial or suppression can be
a form of coping with trauma. Discussion of the trauma could be embarrassing. Why
would anyone want to talk about that kind of thing with a virtual stranger? For a good
discussion of these and other mental health issues, see Blume (2002).

Counsel can help the examiner—even one chosen by the prosecution—to reach
the right conclusion by making sure that the relevant records are considered by the
examiner prior to forming the opinion. The following description is a real-life example
of how this process can work: Michael was charged in a felony court with a serious sexual
assault on an infant. Michael was a person with mental retardation. He had a very low
IQ and suffered from impaired adaptive functioning since childhood. The records all
supported this history as well as the legal conclusion that Michael was a person with
mental retardation and not competent to stand trial. There was also the issue of whether
or not Michael, at the time of the offense, understood that what he did was wrong.
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The trial court ordered an evaluation when the motion raising Michael’s compe-
tency was filed. George R. Sornberger, trial division director of Kentucky’s Department
of Public Advocacy (DPA) and one of Michael’s attorneys, with the help of a consult-
ing psychologist, gathered together Michael’s records and forwarded them to the state
psychologists performing the evaluation. These evaluators rarely concluded that a defen-
dant was not competent to stand trial. However, faced with the mountain of records that
supported that exact conclusion, the psychologists concluded that Michael was indeed a
person with mental retardation and that he was not competent to stand trial. After read-
ing the report from the psychiatrists, the prosecution moved to dismiss the indictment
against Michael.

Michael lived in squalid conditions prior to being jailed for the described offense.
Mental impairments were a part of the fabric of Michael’s family. After his case was dis-
posed of, he was removed from his tar-paper shack of a home, which lacked indoor plumb-
ing. He then was placed in a comfortable assisted-living facility, where he lives today.

If the client has been the subject of prior testing by a mental health professional,
an evaluating expert, a consultant and/or testifying expert not only should have the test
results and the examiner’s report, but also receive what is referred to as the raw data. Raw
data may include all recordings, notes, and test protocols relating to prior tests. This raw
data will allow counsel’s expert to tell if the tests were administered and scored properly.
The procedure for the handling of raw data is covered by the ethical principles governing
the practice of psychology (American Psychological Association, 2002b).

The customary procedure is for the raw data to go directly from the test giver to the
expert and not directly to the attorney. The test givers are understandably protective of
these standardized tests. There is a concern that if the tests enter the public domain not
only may the copyright be violated, but also the tests could be studied with the obvious
resulting problems (Drogin, 2000).

Informing the Expert About the Law

Counsel should never assume that the expert will know precisely what to do in a given
capital case without guidance from the trial team. Some mental health experts and lawyers
assume that the experts have a full understanding of the criminal law applicable to the
case. Yet some experts may mistakenly assume that the test for insanity is whether or not
the client, suffering from severe mental disease or defect, was (a) incapable of appreciating
the criminality of his conduct or (b) unable to conform his conduct to the requirements
of the law.

This two-pronged test may be used to determine insanity in some jurisdictions,
but not in Texas. The Texas definition of insanity is contained in Section 8.01(a) of the
Texas Penal Code. The test is whether or not the “Defendant knew his conduct was
wrong.” Whether or not the client was unable to conform his conduct to the law is likely
not relevant (Freeman v. State, 1958). A psychotic defendant, one who is suffering from
delusions, may be insane in another jurisdiction, but he can be legally sane in Texas
(Morales v. State, 1970).

Many psychiatrists and psychologists assume that every state has a temporary insan-
ity defense or recognizes what is referred to as “diminished capacity” at the time of the
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offense. Temporary insanity in Texas is not a separate defense; the issue is the client’s
mental state at the time of the offense. One can be temporarily insane at the time of
the offense but not permanently insane (Rodriguez v. State, 1942). Although temporary
insanity caused by voluntary intoxication is not a defense to a crime, according to Texas
Penal Code Section 8.04, it may be offered in an attempt to mitigate the punishment for
the offense. The important thing is that if the practitioner and the mental health expert
are going to work together effectively, they have to be reading from the same page. That
is, the practitioner and the expert must both understand the law of the case, the theory
and themes of the case, and how the mental health findings will apply to the law.

When counsel brings a mental health expert in on a case, he or she must be prepared
not only to provide the expert with the relevant records, but also to direct the type of
examination thatis done. Counsel must not dictate the opinion. However, the examination
should serve to test the validity of, and hopefully advance, the theory of the defense. Tests
that will produce scores and conclusions irrelevant to the theory of the case will only
waste time and money.

Counsel will know what to ask the expert to do only if the attorney understands the
client’s history, knows the results of the psychosocial history, and has an understanding
of the possible mental health theories that will form the basis of the guilt/innocence
defense and/or theory of mitigation. Investigating the case, and understanding many of
the mental health issues early in the representation, will help to avoid the mistake that
many attorneys make. That is, to simply tell the mental health expert, “Go over and
evaluate the client and tell me what you think.”

Understanding What the Expert Is Talking About

There is no way that a jury will ever understand what the expert is talking about if the
trial team does not understand this information. One of the first things that should be
done upon retaining someone in a field that the forensic social worker is not completely
familiar with is to ask him or her for some article that will educate the clinician on
the issues the expert will cover. Then, they should read this material. Defense counsel
obviously cannot become an expert in the field. However, counsel must learn enough so
that he or she can discuss the issues of the case with the expert, understand the expert’s
testimony, and make intelligent decisions on how to relate it to the client and the facts
of the case. The forensic social worker can be helpful in digesting the current literature
and assisting the trial team with the experts.

Expanding the Concept of the Mitigation Presentation

The obvious mitigation specialists are helping professionals. Social workers with MSW
degrees have schooling in the preparation of the psychosocial history that is so important
in getting the mitigation investigation off to the right start (Andrews, 1991). For an
excellent discussion of the importance of the social history in understanding the client’s
mental health, see Walker (2002). Dr. Walker is with the University of Kentucky Center
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on Drug and Alcohol Research, Lexington, Kentucky, and wrote the cited article for the
Kentucky DPA’s Mental Health & Expert’s Manual.

There is, however, still some resistance by courts in considering social workers as
“real experts” (Warren, 1993, p. 11). A larger problem perhaps is that many judges are not
accustomed to approving funds for any experts, or all the experts, that are needed for a
capital case. It has also been observed that lawyers are unaware that helping professionals
are available to aid the trial team, while, at the same time, helping professionals do not
know that there is a need for them in capital litigation.

Experts in Specific Areas

The mitigation evidence must be presented in the most powerful manner possible. Miti-
gation has little impact unless it relates to the client and the facts of the case. By retaining
experts who are specifically qualified and interested in the topic the team wishes to
present, each important fact can be explained to the jurors so that they can understand
the relevance that the testimony has to the offense and the mitigation case as a whole.
This will prevent important facts from being neglected or glossed over.

Furthermore, by retaining those with specific expertise, the defense will obtain a
wider range of opinions on what mitigating factors may be present in the client’s life
that a more general expert may miss. It is the same theory on which the public seeks out
both family doctors and specialists in different fields of practice. The consultant can act
as the gatekeeper or general practitioner and refer the social worker to the specialist that
the team needs. Each specialist in turn can make other referrals as necessary.

The Relationship With the Expert

As has been discussed, often the first instinct of many lawyers is to call a psychologist
or psychiatrist (many lawyers do not comprehend the difference) and tell him or her to
“go evaluate the client and tell me what you think.” Here are some problems with the
approach discussed earlier in this chapter.

1 Counsel has not given direction to the mental health expert because he or she
is unsure about what he or she wants or needs from the expert. Before secking
an evaluation, counsel should work with the forensic social worker to review the
records that have been gathered and formulate an initial strategy. The ultimate
plan may be to perform no evaluation at all, or to limit the evaluation to specific
areas in the hopes of confirming the initial theory of the defense and/or mitigation.

2 Counsel has not obtained the psychosocial history and relevant records on the
client that will give the lawyer and the expert some idea about the client’s mental
health history.

3 Without needed direction, the expert, following a typical therapeutic approach
to the case, may very well run a full battery of psychological tests, the results of
which may be damaging or not relevant to the defense. For example, the expert may
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conclude that the client is suffering from a mental illness that might help explain
why he committed the acts with which he has been charged. However, without
the forensic social worker’s guidance and the benefit of a psychosocial history
showing prior diagnoses, the psychologist may perform a Minnesota Multiphasic
Personality Inventory (MMPI). This is a standardized test that is used for many
purposes. While the MMPI will not likely have any relevance to forensic issues,
prosecutors routinely select isolated responses from the MMPI to paint a negative
picture of the client. While the reputable scientist knows that MMPI responses
should not be used this way, they often are.

The mental health expert needs guidance in utilizing a litigation approach to the
evaluation of the client. Understanding the difference between litigation-based and
therapeutic-based approaches to mental health issues will make an important difference
in obtaining the resources necessary to present a defense (Keefe, 1998). An approach that
the trial team might consider is the following:

1 Counsel should interview the client immediately after appointment, thereby hope-
fully building the sense of trust that is so important to a successful disposition of
the case. The attorneys will learn something about the client, his or her family,
and perhaps the facts of the case. The members of the trial team will spend the
time necessary to show its interest in the client, dealing with immediate issues
that are troubling him or her and stressing the importance of Skipper (1986; jail
behavior) evidence should the case go to trial.

2 Counsel or the forensic social worker as the mitigation specialist should take
authorizations to the jail for the client to sign so that the specialist can start
gathering records regarding the client’s contact with schools, hospitals, doctors,
the military, and so on.

3 The mitigation specialist should review these records as soon as they arrive so
that references to other institutions with relevant records can be identified and
contacted.

4 Counsel should determine what prior mental health diagnoses have been made.
Counsel should be aware that some of the diagnoses that now appear in the
Diagnostic and Statistical Manual of Mental Disorders (DSM—-IV-TR; American
Psychiatric Association, 2000) may not have been recognized as disorders when
a prior evaluation was made, may be called something different now, or may
have different diagnostic criteria. Counsel should see that prior diagnoses are
updated in light of current understanding. The forensic social worker may
have a better understanding of developments in the DSM—IV—TR’s diagnostic
criteria.

The trial team should look to see if there are less than obvious reasons to explain
some conduct that at first glance appears to be harmful. For example, if the client
ran away from home, was he or she trying to avoid an abusive, dysfunctional family
or family member? If the client was often truant, was it because the parent refused
to take him to school? If the client showed aggression to people or animals, was
he or she influenced by an older sibling, or was this a coping mechanism to deal
with other problems? These issues can be explored by the forensic social worker
who is developing the social history.
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5 Counsel should review the work of the mitigation specialist, who has compiled
a psychosocial history of the client and obtained the relevant records (Andrews,
1991). Based on the mitigation specialist’s analysis, he or she may determine that
there are signs of mental health problems (and records to support this) that are
likely to be a significant factor at trial.

6 Counsel should move for funding to hire a psychologist as a consultant, not as a
testifying expert, but as counsel’s agent. This is someone who can assist at client
interviews, make observations about any disorders, assess the client’s credibility,
and suggest areas of cross-examination of the state’s expert.

The consultant can provide insight on how to deal with the difficult client.
He or she can offer advice as well as suggest strategy, tactics, and other experts
that are indicated. The Supreme Court in Ake v. Oklahoma (1985) suggested that
a mental health expert could, among other things, (a) consult on issues relevant
to the defense; (b) help determine whether the anticipated defense is viable; (¢)
assist in the preparation of cross-examination of the state’s expert; and (d) aid in
the preparation of penalty-phase evidence. This is what a good consultant should
be doing.

7 Once the consultant has reviewed the records, interviewed the client, and otherwise
familiarized him-or herself with the case, the trial team can consider the next step
that should be taken. After a thorough discussion of the case with the consultant,
the team has a better idea of what additional experts, if any, are needed, some of
whom may testify at trial.

Counsel is now better able to direct what he or she wants the expert(s) to look for
and what tests, if any, to perform. The consultant can refer the practitioner to additional
experts and provide an affidavit or oral testimony in the ex parte hearing to provide the
threshold showing of necessity for other experts. This permits counsel to show the court
that the defense is not wildly spending money without thought. The same amount of
money will likely be spent, but with the consultant and the testifying expert dividing the
work. The attorney can possibly save the cost of an unnecessary or damaging evaluation
by heeding the advice of the consultant who has properly reviewed the records on hand.

A good psychologist can be a good consultant or evaluator. However, it is not rec-
ommended that the psychologist wear more than one hat. Should he or she serve as a
consultant and then as an evaluator, the objectivity of the evaluation may be compro-
mised. It is the evaluator who will likely testify at trial. The expert does not want his
or her participation as a consultant to bias later impressions, nor does the team want
to give the prosecutor any ammunition on cross-examination. In no event should the
psychologist treat the client when he or she has served in either the role of a consultant or
an evaluator. The ABA Criminal Justice Mental Health Standards has a good discussion
of some of these issues in Standard 7-1.1 (American Bar Association, 1986, p. 12).

What Experts Might Want Counsel to Consult

It is important to remember that all experts are not alike. Just because a person has
the necessary education and training to become a psychologist or other mental health
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professional does not mean that the particular background is right for the case in question.
Counsel cannot merely go through the yellow pages, look under “Psychology,” and pick
aname. Careful selection is necessary to make sure that each expert has the qualifications
to assist the trial team in the defense of the client.

The team may encounter experts who have exaggerated their experience and degrees.
These experts will say anything that the team wants them to say (until they are dismantled
on the stand). Some are convinced that they are experts on everything and that there
is no such thing as junk science. Others may have personal or professional agendas that
cloud their objectivity. They may be thinking more of the money they will be paid than
of the work to be done. They may want to play the role of lawyer and consultant. They
may be incapable of explaining the concepts to jurors, or they may testify poorly. We all
have seen the great expert who does everything right until he or she gets on the stand
and then no one can (or wants to) understand a thing that he or she might say.

The team will want to make sure that the expert understands the constraints that
attorneys are under and that he or she will abide by them. Investigate the purported
expert’s reputation. If he or she dropped the ball for other lawyers, it is likely that the ball
will be dropped for the team. The team cannot assume that an expert knows how to testify
effectively or that he or she has testified before. The expert must thoroughly understand
the scope of the direct and potential cross-exam and the importance of maintaining a
cool, professional demeanor while on the stand.

Possible Trial Team Members

The team might consider one or more of the following as additional members of the trial
team.

Psychologist

These professionals base opinions on discussions with the clients, examination of rel-
evant records, and tests that they administer. There is a whole battery of these tests
that counsel should discuss with the psychologist and decide which ones are desired
and which ones are not. These tests could be the (a) Beck Depression Inventory; (b)
Cognitive Capacity Screening Examination (overview of general cognitive functioning);
(c) Trails Test (tests motor functioning and hand-eye coordination); (d) Rey’s 15-item
test (malingering); (e) Shipley Institute of Living Scale (intellectual functioning); (f)
MMPI-2 (psychopathology; be careful here); (g) Millon Clinical Multiaxial Inventory
(tests for personality disorders can address anti-social personality and other disorders);
(h) Symptom Checklist-90-R (recent acuity of psychiatric symptoms); and (i) 16 Per-
sonality Factor Questionnaire (primary personality characteristics). The results of these
tests can be augmented by the client’s life history and that of his or her family.

These tests can be described as cognitive. This is the operation of the mind by which
we become aware of objects of thought or perception. “Cognitive functioning” is a good
phrase to use when talking to psychologists. It describes much of what they are looking
for, as well as how cognitive functioning, along with other conditions in the clients lives,
explain why they do what they do.
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When the team is looking at the work of an evaluator, be it for the defense or the
prosecution, some of the relevant questions to ask are (a) did the psychologist choose the
right tests? (b) were the tests administered properly and under the right conditions? (c)
were the tests scored properly? and (d) were the tests interpreted properly? These are
issues that counsel will want to ensure that the defense expert can address, both as to the
tests he or she administered as well as those that may have been given by others. These
tests will probably not be done by an evaluator for the prosecution. However, counsel
can be assured that the state will be looking to see how the defense psychologist’s work
measures up in each of these areas.

The defense consultant can review the raw data generated by state-sponsored experts.
Make sure that the raw data is requested immediately after the test results are completed
and sent directly to the defense consultant rather than to the lawyers. Also send along
an authorization signed by the client releasing any privacy interest in the raw data. If the
state has conducted tests, do not wait to subpoena the psychologist to bring the raw data
when he or she testifies at trial. Get this ahead of time so that the defense consultant can
review the raw data against any conclusion drawn by the state’s psychologist.

Psychiatrist

A psychiatrist is a medical doctor. If the client is acting strangely, counsel may not have
the expertise to associate the client’s behavior with a medical condition. A psychiatrist
should be considered if the psychological testing indicates there is a medical reason for
the client’s behavior at the time of the offense. Psychiatrists can order additional hospital
testing as well as understand and prescribe medication. Hopefully the psychiatrist’s
medical training can alert him or her to abnormalities in the client’s physical appearance
that would indicate often overlooked mental problems, such as fetal alcohol syndrome or
genetic abnormalities.

Should the client be exhibiting psychotic behavior, the team should consider having
the behavior recorded by video in the presence of the psychiatrist who can ask probing
questions as to the client’s ability to understand the difference between right and wrong
or to conform his or her conduct to the requirements of the law.

The psychiatrist has the ability to bat clean-up for the mental health team at trial,
particularly if the theory of defense is insanity. In forming opinions, psychiatrists reason-
ably and customarily rely on the results of forensic testing generated by psychologists,
information gathered by their own examinations, the results of any hospital tests that
were ordered, results of the investigation that was done by the forensic social worker, and
any other evidence that supports the theory.

Neurologist

Neurologists are skilled at detecting physical disease and damage to the central nervous
system, especially the brain. They can testify about the link between the brain and
behavior. They can use brain imaging techniques, blood and spinal fluid analysis, and
neurological examination to arrive at conclusions. Neurologists, like psychiatrists, are
medical specialists and often have great credibility with the jury (Clark & Monahan,
2002).
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Neuropsychologist

Neuropsychology is a specialty branch of psychology devoted to studying the relation-
ship between the brain and behavior. The brain is an organ of behavior, and damage to the
organ can result in cognitive, intellectual, behavioral, and emotional changes. Neuropsy-
chologists, with other qualified mental health experts, can testify about competency to
stand trial, criminal responsibility, insanity, and mitigating factors. They can determine
the presence, location, and severity of brain damage. They can also describe the impaired
functions of the brain and both the short- and long-term practical consequences of
the impairment. They can also distinguish between psychiatric and neuropsychological
problems.

Why use a neuropsychologist and not a neurologist? Neurologists are mostly con-
cerned with lower brain functions, such as reflexes, sensations, and balance, functions
that are mediated by the brain stem, midbrain, and cranial nerves. Medical tests are often
incomplete and not good for determining the consequences of brain damage and have
poor sensitivity and specificity for detecting mild brain damage. Neuropsychologists look
at higher brain functions that are mediated by the cerebral cortex. Their tests have better
sensitivity for detecting brain function or its impairment.

Getting the Relationship Started

Regardless of the experience and qualifications of the consultant, trial counsel should
not assign the job of developing a theory of defense or mitigation to the consultant or
other expert. Defense counsel retains the role of the person that is ultimately responsible
for the client’s life. The consultant wants and needs this direction in the relationship.
The expert is not told what conclusions to draw; that is the job of the expert. However,
the relationship must be directed by trial counsel. The following is a letter that might be
used to get the relationship started.

Dear Dr. Jones:

| have been appointed by the judge of the 41st Judicial District Court to represent Mary
Smith. Ms. Smith has been charged by indictment alleging that she committed an in-
tentional murder while in the course of the commission of a robbery. This is a capital
offense, and the State is seeking the death penalty. My co-counsel is Carol Johnson.

| am assembling the team that will defend Ms. Smith against this indictment, and |
anticipate the need for a consulting psychologist. If you are hired, | will need you to do
the following:

1 Meetwiththeclientand client’s family and report your observations to designated
members of the defense team.

2 Meet in person or by phone as needed with counsel and other members of the
defense team.

3 Review and evaluate documents and records that relate to the client’s history
that have been gathered by the team’s mitigation specialist.
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Consider, evaluate, and review our client's competency to stand trial; to un-
derstand and knowingly waive her Miranda rights; and to voluntarily give her
statement to investigators.

Consider, evaluate, and review our client’s criminal responsibility at the time of
the alleged offense, including responsibility for any lesser included offense as
opposed to the offense charged.

Advise the team as to any additional mental health experts that are indicated
and what requests should be made of these experts. You will need to pro-
vide evidence, by testimony or affidavit, to assist the defense team in estab-
lishing the threshold showing of necessity for the funding of these additional
experts.

Review and evaluate reports of mental health consultants who have examined
our client on behalf of the prosecution. | will ask that you determine whether any
examination was performed properly and in accordance with accepted scientific
standards, referencing the ABA Criminal Justice Mental Health Standards.
Review any raw data (all recordings, notes, test protocols, and unprocessed
responses), test scores, and reports generated by evaluator(s) to determine if
the tests were properly chosen, properly administered, properly scored, and
properly interpreted.

Assist defense counsel in finding weaknesses and errors in the prosecution’s
analysis of our client’s potential for future violent conduct, if any, and prepare
counsel for cross-examination of the prosecution’s expert witnesses.

You will not be asked to evaluate our client for the purpose of testifying at trial
nor to testify on any issue or provide treatment.

I am enclosing a copy of the Uniform Offense Report that summarizes the State’s inves-
tigation of the charges against my client. Should this report, or anything else, alert you
to the existence or appearance of a conflict, please let me know.

Should you be hired, you will be considered as one who is employed to assist the defense
team in the rendition of professional legal services to Ms. Smith. Any information that
comes to you will be by reason of the attorney—client relationship and protected by
applicable rules of evidence. We would expect you to observe strictly the confidential
nature of this information.

Would you kindly contact me on receipt of this letter? Prior to my moving for funding
from the court for your hiring, | will need from you the following:

1
2
3

a copy of your curriculum vitae;

your hourly fee and an estimate of the total fee that you require;

the names and addresses of three lawyers with whom you have consulted in
criminal cases in the past; and

any reasons why you cannot or should not be associated with this case, including
any issues that the prosecution can raise on cross-examination should you be
called to testify.

| look forward to hearing from you.

Sincerely,
John Q. Lawyer
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Some or all of the previous points may be used in a letter to a proposed consultant. It
can be tailored to fit the needs of the situation. The important thing is to establish a clear
relationship early.

Consider now that the consultant has reviewed the records, interviewed the client,
talked to everyone that he or she feels is relevant, and believes that the team needs a
specialist to take the evaluation of the client’s mental health to the next level. He recom-
mends that Dr. Adams be contacted as a possible evaluating, and testifying, psychologist.
Dr. Adams has agreed. Counsel needs to let Dr. Adams know what is needed. Consider
the following letter:

Dear Dr. Adams:

Thank you for agreeing to conduct an evaluation of our client, Mary Smith. This is a capital
offense, and the State is seeking the death penalty. My co-counsel is Carol Johnson. As
the team’s evaluating psychologist, | will ask you to do the following:

1 Meet with the client and relevant others as necessary, and orally report your
observations to designated members of the trial team.
2 You are asked to provide your opinion only on the following issue(s):

[List the issues here on which you want the doctor to provide an opinion.]

3 Conduct those standardized tests that we mutually agree are appropriate for the
purpose of evaluation of the issues identified previously.

[Note: One of the features of the referral letter is to focus the scope of the testifying
expert's examination of the client narrowly. Counsel might consider one or more of
the following areas of examination, remembering, however, that the State will likely be
able to conduct an examination similar in scope to that of the expert. Accordingly, the
designated areas from the following list must be carefully chosen and clearly focused.
Choose from the tests listed previously, or add those that may be appropriate for the
particular case.]

4 Consider and evaluate our client’s competency to stand trial; to understand and
knowingly, voluntarily, and intelligently waive her Miranda rights and voluntarily
give her statement to investigators.

5 Consider and evaluate the client’s criminal responsibility at the time of the alleged
offense, including responsibility for any lesser offense. Specifically, you will be
asked to determine whether (a) at the time of the conduct charged and as a result
of a severe mental disease or defect, she did not know her conduct was wrong;
and/or (b) whether our client suffers from any condition that would make her
more susceptible to anger, rage, resentment, or terror sufficient to render the
mind incapable of cool reflection.

Texas Penal Code Section 19.02 appears to call for an objective “person of ordinary
temper” standard. However, | would like for you to distinguish those aspects of anger,
rage, and resentment that do not relate to temper. | also want you to review the subjective
evidence relating to possible anger, rage, and resentment for use as mitigation at the
punishment phase of the trial.

6 Consider and evaluate Ms. Smith’s ability to recognize the risks associated with
her conduct or to appreciate such risks and to avoid such conduct once the risk
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was appreciated. You will also be requested to administer those psychological
tests that we agree are indicated and reasonably necessary.

7 Meet in person or by phone as needed with counsel and other members of the
defense team.

8 Review and evaluate documents and records that relate to the issue(s) described
in #2.

9 You will be asked to advise the team as to any additional mental health experts
that are indicated and what requests should be made of these experts. You will
need to provide evidence, by testimony or affidavit, to establish the threshold
showing of necessity for the funding of these additional experts.

10 Review and evaluate reports of mental health consultants who have examined
our client on behalf of the prosecution. | will ask that you determine whether any
examination was performed properly and in accordance with accepted scientific
standards, referencing the ABA Criminal Justice Mental Health Standards.

11 The defense team will ask you to evaluate any claim that the prosecution may
make that there is a probability that our client would commit criminal acts of
violence that would constitute a continuing threat to society. Naturally, we will
not ask you to provide a clinical risk assessment, as these are not scientifically
reliable, nor will you examine the client for that purpose. We will, however, expect
you to be familiar with the literature in this field and be prepared to testify as to
the lack of reliability of clinical predictions of future dangerousness.

12 You will be asked to review any raw data, test scores, interpretations, and reports
generated by state-sponsored evaluator(s) to determine if the tests were properly
chosen, properly administered, properly scored, and properly interpreted.

13 You should be prepared to testify at trial, if necessary. You may also be asked to
testify concerning your findings that support any pretrial suppression motions
that are filed.

14 Would you kindly contact me so that we can provide you with those records that
are relevant to the focused referral question of your inquiry? We will also need to
discuss (a) the nature of the anticipated evaluation of our client and (b) a schedule
for completing your evaluation.

I am enclosing a copy of the Uniform Offense Report received from the prosecution.
Should you need any more information about the State’s investigation please let me
know.

We have been given a trial date of _/___ /. Should you conclude that, as a result of
one or more severe mental diseases or defects, our client did not know that her conduct
was wrong. | will need to give the prosecution at least 20 days notice, prior to trial, of
our intent to offer that evidence.

Communications between you, the client, and the defense team shall be deemed privi-

leged unless and to the extent that privilege is waived by your testimony. If at any time

you conclude, for any reason, that you cannot or should not be associated with this case,
please notify me immediately. | look forward to hearing from you.

Sincerely,

John Q. Lawyer

Many lawyers are naturally concerned about how much information to give the

evaluator and how much effort should be devoted, if any, to influence the evaluation.
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After all, the team has gone to the trouble of isolating the consultant’s role from that of
the evaluator so as to avoid contaminating what counsel hopes is an objective evaluation.
How should counsel proceed?

First of all, I believe that the evaluator should have all information that is relevant to
the theory that has been initially selected by the trial team as well as all information that
is in the possession of the opposing counsel. This would include all of the information
that relates to the present theories and themes that have been worked up by the team. It
makes little sense to abandon all of that work and then simply hope that the examining
(and likely testifying) expert will arrive at the same conclusion that the trial team has.
Send the expert the records that led the trial team to the chosen theory. Anything that
is not relevant to that theory, or the issues on which the expert has been asked to testify,
will likely waste the expert’s time if he or she has to review it.

The role of the expert witness is very much like that of the judge or jury. Specifically,
the expert is going to examine various forms of evidence to reach a decision about the
client. There is nothing untoward about employing one’s skills as an advocate to rein-
force for the expert the aspects of the case that are in the client’s favor. Indeed, it is
disingenuous at best for lawyers to sit on their hands when virtually every other party
interviewed may have a strong, highly opinionated and potentially adverse perspec-
tive on their client’s behaviors, intentions, and current mental health status. (Drogin,
2000)

Trial lawyers are advocates, and this is no time to stop being an advocate. Allow the
expert to understand the tentative theory of the case and what material exists to support
it. If the team has chosen a theory that is not supported by the evaluation, the team can
reevaluate the theory. It is better to learn that early on, rather than realize in the middle
of the expert’s testimony that his or her conclusions do not support the trial team’s
theory. If counsel’s initial theory is valid, then all the material that has been accumulated
in developing that theory and the supportive themes can be used by the evaluator in
making a persuasive presentation to the jury. If the expert, after thoroughly evaluating
the client’s condition, arrives at a conclusion that does not support the theory, it is not
too late to adjust the team’s preparation.

Besides, it is not realistic to think that, at this point, counsel does not know enough
about the case to have developed a theory for it. Naturally, counsel will want the theory
confirmed by the evaluating/testifying expert. However, do not think of the testifying
psychologist as the one who will determine the theory. That theory has usually been
inferred by examining the psychosocial history gathered from the forensic social worker,
client, records, interviews, and discussions with the consulting psychologist and relating
all of this to the facts of the case. The expert will be the one who can find the evidence
that can support that theory, neutralize what does not appear to support it, and present
it cogently to a jury.

Mental Health Language

The experts will use language that the trial team will need to be familiar with. Sometimes
a report reviewed by the team provides a five-axis conclusion. All findings within each
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axis are listed in order of importance, so the first one named under each axis is the most
important. What do the axes stand for?

Axis I: Clinical disorders. These are disorders other than personality disorders and
mental retardation.

Axis IT: Personality disorders and mental retardation.

Axis IIT: General medical conditions.

Axis I'V: Psychosocial and environmental problems (home, school, economic, crim-
inal justice system).

Axis V: Global assessment of functioning (GAF). Assessment is based on a scale of
1-100 at a given time, for example, current, on admission, or at discharge. The
average GAF for a well-functioning adult is about 80.

The trial team may often find that the prosecution will attempt to take Axis I clinical
disorders and characterize them as Axis I personality disorders that are more frightening
to a jury. The trial team, on the other hand, will want to closely examine any perceived
Axis IT personality disorders to determine those that are actually clinical disorders that
can be treated.

Funding for the Mitigation Specialist and Other Experts

Ake v. Oklahoma (1985) stands for the proposition that, when a defendant has made a
preliminary showing that his or her sanity at the time of the offense is likely to be a
significant factor at trial, the Constitution requires that a state provide access to a psychi-
atrist’s assistance on this issue. Ake provides support for more than just an independent
evaluation:

And without a psychiatrist’s assistance to conduct a professional examination on issues
relevant to the insanity defense, to help determine whether that defense is viable, to
present testimony and to assist in preparing the cross-examination of the State’s psy-
chiatric witnesses, the risk of an inaccurate resolution of insanity issues is extremely
high. (p. 65)

The Ake decision allows a defendant the basic tools of an adequate defense.
The defendant is entitled access to a competent psychiatrist who will conduct an
appropriate examination and assist in evaluation, preparation, and presentation of
the defense. The A4ke holding has been extended to consultants in other areas of
expertise.

The Ake decision is important because many cases in which the forensic social worker
is involved will include indigent clients. However, should the forensic social worker work
for a team that has been hired by the client, there is no need to go to the court for funding
unless the client becomes indigent at some stage of the representation.
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The Ex Parte Motion

This sworn motion must show the judge what is needed, why it is needed, why he or
she should grant the relief requested, what counsel will do with the funding, who will
provide the assistance, and what it will cost. There is plenty of authority for making the
funding request ex parte. Ake (1985) says it would be unfair for the defense to be forced
to disclose a line of investigation in order to obtain funds to pursue it. What if counsel
wants money for someone other than a mental health expert? “Fundamental fairness
and due process entitles indigent defendants to an adequate opportunity to present their
claims within the adversary system. The requested expert will provide the defendant
with one of the basic tools of an adequate defense” (Ake, 1985, p. 62). If counsel needs
it, counsel should ask for it.

Protecting the Motion

The ex parte nature of the motion means that the prosecutor does not know what as-
sistance the defense counsel is requesting. This serves several purposes, not the least of
which is giving the prosecutor sleepless nights trying to figure out what defense counsel
is up to. The right to an ex parte hearing helps to level the playing field in the indigent
case. If counsel was fortunate enough to have been hired in a capital case, the defense
team could go out and hire whomever was needed and would not have to disclose that to
the prosecutor. Why should an indigent client be treated any differently?

So as to avoid the appearance of any ethical improprieties, counsel may consider
notifying the prosecutor that at some time the defense will be approaching the court, ex
parte, for the purpose of obtaining funding. The date and time of the hearing, as well as
the assistance sought, should not be divulged. The team can consider the following steps
when applying for funding:

1 Make the showing of necessity in an ex parte motion which should include the
elements described previously. Attach affidavits from those who can give reasons
why the requested expert assistance is warranted.

2 Tender to the judge two orders. One can be entitled “Order Finding Threshold
Showing” and merely states that the ex parte contact seeking funds has been made
and the judge approved the funding. This will be distributed to parties and will
inform the prosecutor of the contact. The second order will designate who is to
be hired and how much is authorized for payment. This order will not go to the
prosecutor but will note in bold capital letters at the bottom:

THIS ORDER, AND THE DEFENDANT'S EX PARTE MOTION FOR FUNDING, SHALL BE
SEALED IN THE RECORD AND SHALL BE SEEN BY AND DISTRIBUTED TO DEFENSE
COUNSEL AND THIS COURT ONLY. THE CLERK'S DOCKET ENTRY SHALL NOT NAME
THE TITLE OF THIS MOTION NOR THE COURT'S ORDER, BUT SHALL REFER TO THEM
AS “EX PARTE MOTION™ AND “EX PARTE ORDER.”

3 Provide to the clerk a large envelope, and type on the outside of the envelope: THE
CONTENTS OF THIS ENVELOPE HAVE BEEN SEALED BY ORDER
OF THE COURT DATED __/___ /. FOR THE EYES OF THE COURT
AND DEFENSE COUNSEL ONLY. Counsel might consider the need to explain
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cordially to the clerk or deputy what is being done and point out the language in
the judge’s order so that the pleadings are handled properly. Make sure that any
docket entry does not include the expert’s name.

If these precautions are not taken, it is likely that the motion and order will not be
sealed and will wind up in the court’s file for all to see and copy.

While it is the attorney who will be drafting the motion and order and litigating the
motion, it is important for the forensic social worker to be familiar with the process for
payment for services.

Other Areas for Expert Assistance

Adaptability and Positive Prisoner Evidence

The issue of adaptability arises in just about every capital trial. It is often a serious
consideration for juries in deliberation. Juries want to know how the defendant will react
to the prison environment. They want to be sure that, if they sentence the client to life
in prison, he will not continue to commit criminal acts of violence.

Cultural Experts

There may be cultural aspects in the case that relate to a murder, and the jury may not
be able to understand or be willing to accept the relationship. If the client is a gang
member, for example, it may be useful to have a person knowledgeable about gangs and
their role in the client’s life. Aggravating factors related to the gang can be lessened if the
evidence concerning the gang membership can be explained in the context of the lack of
employment or support in the area where the client lives.

Cultural experts can also help to explain how the client’s ethnicity, childhood, or
developmental experiences are completely different from anything the jurors have expe-
rienced. This will prevent the jurors from seeing the client’s crime out of context with
a life that was chosen for him or her by others. Cultural experts may be sociologists,
social workers, or even individuals who are a part of the client’s culture and have the
required level of knowledge that will be helpful to the jurors in making the appropriate
decision.

Substance Addiction or Dependence/Abuse

Substance abuse is a very tricky issue in a capital case because it can both explain the
crime and aggravate it in the minds of many. The team should challenge members of the
venire who will view evidence of addiction as aggravating rather than mitigating.

It is vital to explain to the jury how the drugs and alcohol that the client consumed
affected his or her life and the culpability for the crime he or she committed. Experts
on this issue can range from psychologists to those lay witnesses who may work at
a rehabilitation center, but usually will be a toxicologist or pharmatoxicologist. The
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team should have a basic understanding of the neurobiology of addiction. Addiction
is very different from substance abuse. Addiction (or dependence in DSAM—IV—-TR)
causes physiological changes in the brain. When a client shows indications of addiction,
the forensic social worker can involve someone who can help the jury understand why
choices made to obtain and take drugs by the addicted person are not often voluntary acts.
The chosen expert can work hand in hand with the mitigation specialist and hopefully
explain why the client was predisposed to addiction and how that influenced his or her
life and the crime.

Geneticist

It is very useful to show that certain aggravating facts about the client were completely
beyond the client’s control. Most aggravating aspects to a person’s conduct can be traced
to some origin that he or she did not choose. A geneticist may be able to trace inherited
neurological impairment or point out inherited psychological disorders. Furthermore,
there may be incest in the client’s background, which is often a telling sign of the client’s
impoverished environment both culturally and materially. A genogram will be used by
the geneticist or practitioner to find these links.

Crime Scene

There may be aspects to the crime that in some way lessen the client’s culpability. This
may be evidence that the client did not intend to kill anyone when he or she began the
crime, but was startled or frightened. There may be evidence that suggests a psychosis was
involved during the murder. An expert in crime scene analysis or forensic pathology may
be able to shed light on evidence from the crime scene that suggests reduced culpability
or moral blameworthiness.

Child Development Expert

The client may have suffered from a neglectful and abusive home. These life experiences
may mean nothing to a jury unless an expert is able to allow the jurors to understand
the consequences of such treatment. Often a client’s behavior can be explained by the
quality of attachment to the caregiver that was laid down early in life. The expert may
help the jurors understand how these life experiences influenced the client’s life and the
particular crime.

Juror Perceptions of Expert Testimony

The Capital Jury Project has done research on how people who served on capital juries
have viewed the process. One article based on this research has noted that many jurors
respond negatively to some defense experts (Sundby, 1997). It was noted that jurors often
viewed defense experts, such as psychologists and psychiatrists, as hired guns and gave
them little credibility. Of course, the testimony of some of these experts is vital, but the
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main criticism of this testimony is that it is not explained in a way that can be grasped
by the juror.

Studies have shown that, in complex cases, jurors may tend to evaluate the credibility
of experts in large part on their personal characteristics rather than on the information
they presented. Jurors may resolve the issue of conflicting expert testimonies by ignoring
both of them (Ivkovvic & Hans, 2003). One of the endless news magazine programs that
we are now inundated with recently aired a program dealing with alleged false confessions.
The defense hired a nationally known expert on the issue of false confessions. According
to jurors who were interviewed after their verdict of guilty, the witness testified brilliantly
and explained the many reasons why people feel the need to implicate themselves falsely.
He was very informative, but the direct examination never related itself to the facts of
the case. The jury heard some interesting testimony, but it was not persuasive, so jurors
could not use the information in their decision-making process. While this can be the
fault of the witness and his preparation by the trial team, often the testimony is made
unpersuasive by limiting orders from the trial judge. The lawyers and witness may want
to make the link for the jury, but may be denied this ability by the trial court.

One of the most powerful witnesses discussed by the interviewed capital jurors was
what Professor Sundby described as the “lay expert.” This is an individual who has
personal knowledge and experience with the defendant or the defendant’s circumstances
outside of the present representation and some basis to give an expert opinion concerning
a mitigating factor. One example given in Professor Sundby’s article was the use of a
director of a rehabilitation center for recovering addicts. The witness was herself once
a drug addict and a prostitute, who, in fact, knew the defendant’s mother. This witness
was qualified to give an opinion on the effects of drug addiction and poverty on children
and at the same time could speak from personal experience. Several jurors noted, in
giving a life sentence, that this witness was very credible. It is difficult for a prosecutor
to cross-examine an expert who has personal knowledge about what they are speaking of
and not just academic expertise.

Another example cited was a defendant’s commanding officer in the U.S. Marine
Corps. This individual testified as to the defendant’s ability to conform to a restrictive,
structured environment. This testimony was from personal experience, however, and
not based on a confusing psychological rating scale. The main focus of these types of
witnesses is to be creative. Another excellent type of lay expert is the corrections officer,
if the team can obtain his or her cooperation.

Victim Outreach

Most of this chapter has dealt with the role of the forensic social worker in assisting the
defense in a criminal case. However, the contribution of the practitioner is not limited to
assisting in the defense function. Many criminal acts involve victimization of an innocent
person. In the unfortunate case of a homicide, in addition to the tragic death, there are
those who survive the victim.

The forensic social worker can assist these victims and survivors as a victim’s
advocate.
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Conclusion

The forensic social worker can bring a wealth of talent to the criminal justice system.
The social worker possesses a unique combination of skills that lend themselves to
forensic work. These skills are the ability to empathize with those who are in need; an
understanding of a broad range of social, cultural, and mental health issues; as well as a
sense of compassion and desire for social justice.

Just as the qualified practitioner can benefit the criminal justice system, so too can
the system provide the social worker with a rewarding career that can grant a sense of
satisfaction found in few areas of work.
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Case Example

What you are doing is crazy. You know good and

well that | do not want you to communicate in

any way to any member of my family. Yet, you

continue to leave messages and even sent an e-

mail to my son. If you really love Sally then you

would want her marriage to be secure and above

all other relationships except for her relationship

with God. But, you are ready at any moment to

drive into Sally your discontent for her husband.

That only brings division between Sally and me.

Why can’t you people just obey proper authority?

Don’t you know that | am the one who knows what is best for my family? Who made you the
father and husband of this family and marriage? Why have you all exalted yourselves above
my legal and spiritual authority for my family?

When | make a statement, | mean it. You are not to communicate with my wife or any
of my children until | know that you will obey my authority for my marriage and my family.
When | know that you are not a threat to my marriage, my wife, and my children, | will give
you permission to communicate with them. | am the only husband to Sally and the only father
to our children. You are not either one. You gain access to this family only through me. Do not
cowardly write or call Sally or any of our children. If you have a problem with me, then e-mail
me. But remember, if | don’t see you improve by submitting to my authority as husband for
this marriage and father for this family, then you will still be a threat to my family’s unity and
progress and | will continue this period of silence. Just obey my authority and you will not
be estranged forever.

(Excerpt of an e-mail sent from the husband of a battered woman to her sister.)
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Scope of the Problem

Among the many controversies in the field of domestic violence, perhaps the oldest is
the debate among researchers about the prevalence of the problem. At the heart of the
debate lies data drawn from two very different sources. According to the most recent data
reported by the U.S. Department of Justice Bureau of Justice Statistics (BJS; Durose
et al., 2005), there were 3.5 million victims of family violence in the United States be-
tween the years 1998 and 2002. Of the 3.5 million violent crimes committed in the family
during those years, approximately 1.7 million were domestic violence crimes involving
adults either married or cohabitating. The overwhelming majority of domestic violence
victims were women (84%) and, in terms of relationship violence, women accounted for
86% of the victims of abuse suffered at the hands of a boyfriend or girlfriend. Finally,
while about 75% of the victims of family violence were female, the data in the report
suggests that about 75% of the perpetrators were male. What emerges from the statistical
picture portrayed in the BJS report is that domestic violence is a serious social problem
that involves males initiating violence against their female intimate partners. From a
theoretical perspective, this behavior is consistent with the feminist conceptualization
of domestic violence that suggests that the United States is a patriarchy where men use
violence to maintain power and control in an intimate relationship. This conceptualiza-
tion of domestic violence as being almost exclusively perpetrated by males in intimate
relationships is important because it has been used to shape public policies to address the
problem and has defined cultural awareness of the issue. Interestingly, this idea that men
in relationships largely perpetrate domestic violence as part of a strategy to gain power
and control in their relationships is not without criticism.

Nationally representative surveys of American families conducted in 1975and
1985 paint a very different picture of violence occurring in American families than that
portrayed by the BJS report. Data from the National Family Violence Surveys (NFVS) in
1975 and 1985, compiled using the Conflict Tactics Scale (Straus, 1979; Straus & Gelles,
1986), suggest gender symmetry in perpetrating couple violence. For any use of violence,
the 1975 national figures for men and women were 12.1% and 11.6%, respectively. In
1985, the comparable figures were 11.3% and 12.1%. For serious violence, or those acts
judged to have a high probability of producing serious injury, the 1975 figures were 3.8%
for men and 4.6% for women. In 1985, the comparable figures were 3.0% and 4.4%.
In all cases, the gender differences are less than 2%. These findings have been used to
suggest that the majority of violence in adult intimate relationships in American families
is reciprocal and that women and men use violence at roughly equivalent rates. The net
result of the contradictory findings of data compiled using police reports and victims
of crime surveys (i.e., the BJS data) versus the nationally representative surveys (i.e.,
the NFVS data) has been to polarize researchers into two camps: (a) those who believe
that domestic violence is a power and control tactic used by men to control women in
intimate relationships (i.e., feminists) and (b) those who believe domestic violence is a
tactic used equally by men and women in intimate relationships to resolve conflict (i.e.,
sociologists).

It is important to note that this is not an idle debate. Specifically, how one resolves
the debate has everything to do with how one conceptualizes solutions. For example,



Emerging Trends in Batterer Intervention Programming 153

if policymakers believe that there is gender symmetry in domestic violence, then the
laws that they craft to address the problem and the intervention programs that they
propose to fix the problem will be radically different from those that would be created
if they subscribed to the feminist conceptualization of the problem. Unfortunately, the
intensity of the debate has tended to polarize the issue to the extent that current solutions
tend to be exclusively feminist driven and to completely ignore the view of domestic
violence suggested by the sociological camp. According to one prominent family violence
researcher, it seems that ideology has trumped empirical research in the field of domestic
violence regarding the conceptualization of “domestic violence” (Gelles, 2002). Evidence
for his contention can been seen in the federal Violence Against Women Act of 1996, up
for renewal in 2005, which allocates federal money to states for shelters and other services
and which completely ignores female-initiated violence or male victims of violence. This
situation is unfortunate as there is evidence that both camps may be correct in their
conceptualizations of domestic violence.

Recently, in an attempt to bridge the acrimonious divide between sociological and
feminist scholars, Johnson (1995) developed an argument suggesting that the two groups
are both correct in their conceptualizations of violence and that they are really discussing
different phenomenon. He contends that there are essentially two distinct forms of family
violence, which he refers to as “patriarchal terrorism” and “common couple violence.”
According to Johnson (1995), common couple violence refers to the phenomenon cap-
tured in the NFVS, in which the violence is not coercive or controlling and is gender
balanced. In this model, couples may engage in physical violence with one another in
the context of a specific argument, but the violence is not meant to control the other
person and is likely to be bidirectional or mutual ( Johnson & Lebow, 2000). By contrast,
patriarchal terrorism refers to the phenomenon described in the case example and seen
in shelter populations and criminal courts, in which the violence is male initiated and
escalating and represents a man’s attempt to dominate and control his partner. In this
model, the violence is purposeful and is meant to intimidate and control the female
partner. As such, it is not generally confined to physical violence and routinely involves
severe emotional abuse and intimidation, and it likely will result in severe injury for
the woman ( Johnson, 2000). Johnson’s conceptualization of domestic violence is helpful
because it suggests that both feminist scholars and sociological scholars are correct in
their conceptualizations of domestic violence, which has implications for the concept of
“mandatory arrest” policies in domestic violence cases that will be discussed later in the
chapter.

Literature Review

Placing the controversy aside regarding whether men or women are more violent within
intimate relationships, there is no denying the fact that each year there are large num-
bers of perpetrators of domestic violence entering our criminal justice system in need of
intervention. In order to fully understand intervention efforts with batterers, it is neces-
sary to start at the beginning of the sequence of events that most frequently places men
in treatment. Specifically, the overwhelming majority of men in batterer intervention
programs (BIPs) are there as a part of a criminal sentence. These men are arrested for a
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domestic violence offense, prosecuted, and sentenced to a community-based BIP as part
of a therapeutic intervention that is used instead of incarceration. Consequently, given
that most men in BIPs are there as convicted offenders, it is instructive to review the
sequence of events that led to the adoption of pro-arrest policies in police calls involving
domestic violence.

In the mid-1980s four things happened in close succession that shifted the focus
in domestic violence away from victims and onto perpetrators. First, the results of the
Minneapolis Domestic Violence Police Experiment, discussed later in the chapter, were
published, which concluded that arresting men for committing domestic violence of-
fenses served a protective function for women (Sherman & Berk, 1984). Second, the
publication of the U.S. Attorney General’s Task Force on Family Violence, also in 1984,
suggested that states and local jurisdictions should be doing more to protect women from
domestic violence and concluded that there was ample legal precedent to arrest and pros-
ecute domestic violence offenses. Third, in 1985, a large award was granted to a battered
woman in a civil suit filed against the police department in Torrington, Connecticut, for
failing to protect her from her abusive husband. Finally, continuing pressure was applied
to legislators from the women’s movement for them to pass laws criminalizing violence
against women (for a more extensive discussion of these issues, see Gelles, 1993). As a
result of the intersection of these four issues, police and policymakers were searching
for a new solution to combat domestic violence at precisely the same time that social
science data came to light suggesting that arresting men for domestic violence offenses
would protect women from future abuse. Thus, laws criminalizing domestic violence
were quickly enacted, and police jurisdictions around the country adopted mandatory or
presumptive arrest policies in domestic violence cases.

The original goal of the Minneapolis Domestic Violence Police Experiment was
to test the competing hypotheses of specific deterrence and labeling theory (Sherman &
Berk, 1984). Specific deterrence indicates that the pains of punishment deter people from
repeating the crimes for which they are punished, especially when punishment is certain,
swift, and severe. Labeling theory indicates that punishment often makes individuals
more likely to commit crimes because they begin to define themselves as criminal. Over
an 18-month period, police applied one of three intervention strategies: (a) arrest, (b)
ordering the suspect from the premises, or (c) mediation/advice. The study design called
for random assignment of arrest, separation, and mediation and a 6-month follow-up
period measuring the frequency and seriousness of domestic violence after each police
intervention. The design applied to only simple misdemeanor domestic assaults when
both the suspect and the victim were present when the police arrived. Excluded from
the study were situations where the suspect attempted to assault police officers, a victim
demanded arrest, or both parties were injured. The analysis suggested that recidivism
was highest for separation and lowest for arrest. Consequently, the researchers concluded
that the “arrest intervention certainly did not make things worse and may well have made
things better,” which “suggests that arrest and initial jail alone may produce a deterrent
effect regardless of how the courts treat such cases, and that arrest makes an independent
contribution to the deterrence potential of the criminal justice system” (Sherman &
Berk, 1984, p. 268). Therefore, they advocated for a presumption of arrest in domestic
violence cases. These findings had a profound impact on public policy because they were
combined with social advocacy and social action in an atmosphere of public support for a
new societal response to domestic violence. The net result was that new laws were quickly
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enacted because legislators perceived it to be both the right thing to do and popular with
constituents.

Because the results of the Minneapolis Domestic Violence Police Experiment had
such a profound impact on public policy, the National Institute of Justice (NIJ) funded
replication studies in six cities. Beginning in 1986 and early 1987, police in Omaha, Miami,
Atlanta, Colorado Springs, Milwaukee, and Charlotte began controlled experiments to
replicate the Minneapolis findings. In an interesting parallel to the evaluation literature
on BIPs (which will be discussed in detail later in the chapter), where the more rigorous
studies have discovered negligible positive effects for BIPs, these replication studies
corrected the methodological flaws in the original study and discovered that there were no
significant differences between the three randomly assigned treatments. Unfortunately,
these studies reported that arrest worked unevenly at deterring future domestic violence
offenses and, in fact, made some men more violent. In brief, these replication studies
discovered both deterrent and unanticipated effects of arrest. Data from each of the six
sites suggests that men arrested for domestic violence who lacked a stake in conformity
(e.g., employment, marriage versus dating) were significantly more likely to have a repeat
offense than their counterparts who were not arrested. Conversely, among those who were
married and employed, arrest deterred subsequent violence. In sum, there is general
consensus among researchers that arrests for misdemeanor domestic violence offenses
do not necessarily prevent recurrences of abuse and, in fact, there is now a feeling that
these arrests may even worsen the situation (Berk, Campbell, Klap, & Western, 1992;
Binder & Meeker, 1992; Hirschel, Hutchinson, & Dean, 1992; McCord, 1992; Mitchell,
1992; Pate & Hamilton, 1992; Polsby, 1992; Sherman, Smith, Schmidt, & Rogan, 1992).

These findings, when viewed in light of those of Berk et al. (1992), which suggested
that there were batterers that were “good risks” or those who seemed to be deterred
by arrest, and those who were “bad risks” or likely to be repeat offenders, give further
evidence to the idea that batterers are not a homogeneous group. Consequently, when
evaluating the deterrent effects of arrest for domestic violence, it would perhaps be helpful
to distinguish between “good risks” and “bad risks.” In making this distinction, the key
risk indicators are employment status and marital status. Unfortunately, it seems that
for many men arrested for domestic violence offenses “arrest is more an inconvenience
than a traumatic behavior altering deterrent” (Mitchell, 1992, p. 244). From a policy
perspective, the most interesting aspect of the data generated by the replication studies
is that they have not been used to alter public policy. For example, there has been no
change in police policy regarding mandatory arrest in domestic violence cases, whereby
police officers are educated about “good risks” and “bad risks” and instructed to arrest
only men for whom arrest might serve a deterrent function. Rather, despite the findings
from the NIJ replication studies, many victim advocates remain strident in their views
that arrest works best. Unfortunately, the confluence of events that led to the adoption
of mandatory arrest policies initially no longer exists, which means that this situation
1s unlikely to change in the near future. However, what does persist are the laws that
criminalized domestic violence and led to mandatory arrest policies in domestic violence
cases throughout the country and their byproducts, which includes treatment programs
for domestic violence offenders.

The remainder of this section provides information on outcome evaluations of treat-
ment programs for domestic violence perpetrators. However, before beginning an analysis
of the research evaluating the effectiveness of treatment programs, some methodological
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issues that impact on their validity warrant comment. First, given the violent, dangerous
behavior under study, the random assignment of subjects to different treatment condi-
tions or to a no-treatment control condition is limited by inherent ethical issues. To date,
very few evaluation studies have employed random assignment of subjects to different
treatment conditions, and most program evaluations have employed quasi-experimental
designs, including subjects who either failed to complete treatment or were untreated for
various reasons as a control group. Obviously, because these control groups are formed
without the benefit of random assignment, the differences that emerge between control
subjects and treatment subjects could be the result of confounding variables.

A second issue critical to the evaluation of treatment program effectiveness is the
choice of outcome criteria. Despite the potential for biased reporting on a subject as sen-
sitive as domestic violence, empirical studies frequently evaluate treatment effectiveness
based solely on subjects’ self-reported violence on pre-and posttreatment comparisons of
self-report inventory scales. Although some studies have utilized rearrest as an outcome
criteria, this is also problematic because there is no way of knowing if those individu-
als who are not rearrested are also not reoffending. Perhaps the most important issue
confounding the evaluation of BIP effectiveness concerns the fact that most empirical
studies have reported outcome data only for those subjects who completed treatment
and were available at follow-up. As a result, subjects who experienced a beneficial impact
from treatment are probably overrepresented in responding samples as less motivated
subjects may have withdrawn from treatment prematurely or refused to participate at
follow-up.

On the issue of premature dropout, investigations into attrition rates among BIPs
have discovered that approximately 40% to 60% of men attending the first session of
treatment actually fail to complete treatment (DeMaris, 1989; Edleson & Syers, 1991,
Gondolf, 1997; Pirog-Good & Stets, 1986). When evaluated in terms of treatment failure
following initial contact with the program, one study discovered that 93% of the men
referred to the program never actually completed it (Gondolf & Fisher, 1988). Clearly,
the most troubling aspect of these high attrition rates is the fact that the men who drop out
of treatment remain at increased risk of abusing their partners (Hamberger & Hastings,
1988). Consequently, there has been an attempt to identify differences between treatment
completers and dropouts, with the goal of enhancing retention rates.

Research into the issue of premature termination from BIPs has been organized
around exploring differences between dropouts and treatment completers on three is-
sues: (a) demographic and psychological variables, (b) being court-mandated into treat-
ment versus volunteering for treatment, or (c) some combination of the two. Unfortu-
nately, despite a substantial amount of research on this topic, meaningful information
on differences between dropouts and completers remains elusive, as many studies re-
port inconsistent and often contradictory findings. For example, there is some literature
that suggests that demographic variables (i.e., age, employment status, educational level,
alcohol use, income, previous criminal history, and relationship status) can distinguish
between treatment completers and dropouts, with dropouts tending to be younger, un-
employed, less educated, more likely to abuse alcohol, either single or separated and to
have a previous criminal history (Cadsky, Hanson, Crawford, & Lalonde, 1996; Chang &
Saunders, 2002; Daly, Power, & Gondolf, 2001; DeMaris, 1989; Grusznski & Carrillo,
1988; Hamberger & Hastings, 1989). Other studies, however, have discovered either in-
consistent or nonsignificant differences between treatment completers and dropouts on
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these variables (Chen, Bersani, Myers, & Denton, 1989; DeHart, Kennerly, Burke, &
Follingstad, 1999; DeMaris, 1989; Grusznski & Carrillo, 1988; Hamberger & Hastings,
1989, 1991; Hamberger, Lohr, & Gottlieb, 2000).

Perhaps the best explanation for this confusing situation is that, currently, there
has been only one replication study involving a sample drawn from the same location
(Hamberger et al., 2000). Consequently, the differences in findings across studies may
be attributable to differences in the samples or to systemic variables that could vary by
location (e.g., judicial support for the program). If true, individual BIPs would have to
develop information on program attrition that is unique to their program and location.
In fact, Hamberger et al. (2000) have argued persuasively that the only way to develop
meaningful information on program attrition for any specific BIP is to have each program
“identify local norms for attrition and their attendant predictors” (p. 550).

Recently, in an attempt to make sense of the confusing situation that emerges from a
consideration of the national literature on BIP attrition, one study employed a researcher—
practitioner partnership to study variables associated with premature dropout from a
court-mandated BIP and create a predictive model that could be used to assist the partic-
ipating BIP in correctly identifying men at greatest risk for dropping out of the program
(Buttell & Carney, 2002). In brief, the collaborative relationship yielded a predictive
model that correctly predicted treatment completion for approximately 75% of the sam-
ple, which represented a 33% improvement over chance. The benefit of the development
of the model for the BIP that participated in the study was their intention to use it to
identify the men at risk of not completing the program. Following identification, the
program sought to provide these men with additional services aimed at enhancing their
likelihood of retention. We believe that the only way for BIPs to improve retention is for
them to partner with researchers to develop attrition models specific to the batterers and
judicial support in their location, and we believe that the study described previously can
serve as a prototype for these types of collaborative relationships.

In terms of the evaluation literature on BIPs, there were several early reviews of
the quasi-experimental design evaluation literature conducted, each of which reviewed
dozens of single-site program evaluations (Carden, 1994; FEisikovits & Edleson, 1989;
Gondolf, 1997; Holtzworth-Munroe, Bates, Smultzer, & Sandin, 1997; Rosenfeld, 1992;
Tolman & Bennett, 1990). All of these reviews indicated that BIPs were experiencing
some success, with most men (60% to 80%) who complete treatment no longer physically
abusive toward their partner at the conclusion of the treatment program. Unfortunately,
as mentioned previously, these same reviews also identify serious methodological lim-
itations that detract from the confidence that can be placed in the positive single-site
program evaluation data (for an excellent review, see Rosenfeld, 1992).

In direct contrast to the quasi-experimental design studies, more rigorous recent
experimental evaluations and meta-analyses of BIPs suggest that these programs are
having little or no treatment effect. Three recent experimental evaluations of BIPs, in-
volving random assignment to different treatment conditions and a no-treatment control
condition, have indicated that BIPs are having either a small effect or no effect on bat-
terer recidivism (Davis & Taylor, 1999; Davis, Taylor, & Maxwell, 1998; Dunford, 2000;
Feder & Dugan, 2002). Although the Dunford (2000) study involved Navy personnel and
may not extrapolate well outside of that context and the other experimental evaluations
were compromised by several problems, including significant problems with attrition and
follow-up issues (Gondolf, 2001), two recent meta-analyses also suggest that BIPs are
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either ineffective or, if effective, yield a very small effect size (Babcock, Green, & Robie,
2004; Levesque, 1999). Overall, a critical appraisal of this body of literature suggests that
treatment effects for BIPs are, at best, modest.

Despite the BIP evaluation research, it would be premature to conclude that BIPs
are failing entirely. Specifically, in all of the evaluation studies discussed previously,
both experimental and quasi-experimental, data was aggregated across all batterers in
a treatment condition. Specifically, none of the studies evaluated the effect of different
types of intervention efforts on different subtypes of batterers. Consequently, the findings
of null or small effects may be attributable to the fact that batterers are not a homogenous
group.

Although the idea that batterers are not a homogenous group is not a new one, it
was not until Holtzworth-Munroe and Stuart’s (1994) review of 15 previous batterer
typology studies that similarities across the individual studies were identified. In brief,
Holtzworth-Munroe and Stuart (1994) posited that batterer subtypes could be classified
along three descriptive dimensions: (a) severity and frequency of marital violence, (b)
generality of violence (i.e., violent only in the family or inside and outside the family),
and (c) the batterer’s psychopathology or personality disorders (p. 477). Using these
three descriptive dimensions, they then identified three different types of batterers: (a)
family-only, (b) dysphoric/borderline, and (c) generally violent/antisocial. Family-only
batterers represent approximately 50% of batterers, and they are the least violent sub-
group. These men engage in the least amount of marital violence, report the lowest levels
of psychological and sexual abuse, are the least violent outside the home, and evidence
little or no psychopathology. Dysphoric/borderline batterers represent approximately
25% of batterers. These men engage in moderate to severe marital violence, their vio-
lence is primarily confined to their wives (although some outside violence may also be
present), and they are the most psychologically distressed and the most likely to evidence
borderline personality characteristics. Generally violent/antisocial batterers represent
approximately 25% of batterers. These men are the most violent subtype, engaging in
high levels of marital and extrafamilial violence, and they are the most likely to evidence
characteristics of antisocial personality disorder (p. 481-482). Since Holtzworth-Munroe
and Stuart’s (1994) review of the literature and identification of these three different sub-
types of batterers, several other studies have investigated the phenomenon of batterer
subtypes (Gondolf, 1999; Gottman et al., 1995; Hamberger, Lohr, Bonge, & Tolin, 1996;
Holtzworth-Munroe, Meehan, Herron, Rehman, & Stuart, 2000; Tweed & Dutton, 1998;
Waltz, Babcock, Jacobson, & Gottman, 2000). With relatively minor differences (e.g., four
subtypes rather than three), these studies have supported the conceptualization of the
three subtypes of batterers identified by Holtzworth-Munroe and Stuart (1994).

In summary, the findings of null or small effects in the BIP evaluation literature may
be attributable to the fact that batterers are not a homogenous group and different types
of batterers may have responded differently to the standardized intervention model
being evaluated. If true, then some men may have gotten better in treatment, some
men may have stayed largely the same, and some men may have gotten worse. Such a
conclusion seems plausible, as the NIJ replication studies discussed previously on the
deterrent effect of arrest for domestic violence demonstrated that arrest appeared to
deter subsequent violence for some men (e.g., employed men) but may have increased
the risk of subsequent violence for other men (Schmidt & Sherman, 1993). Regarding
BIPs, as a result of this differential response to the intervention program, the evaluation
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studies and meta-analyses would suggest that, on average, the intervention program was
ineffective, when, in fact, change may be related to subtype. When viewed from this
perspective, the recent findings suggesting little or no treatment effect are not disastrous
but, instead, appear to provide a compelling argument for identifying batterer subtypes
and evaluating client—treatment matching.

Clinical or Legal Issues

At the present time, there appears to be one pressing clinical issue and two legal issues
affecting BIPs. First, the effectiveness of mandatory arrest for deterring future domestic
violence offenses has been called into question. Specifically, as discussed previously, the
NIJ-funded replication studies of the deterrent effects of arrest for domestic violence
offenses, rather than confirming the results of the Minneapolis Police Experiment, sug-
gested null findings for the deterrent effect of arrest for domestic violence offenses. In
fact, the replication studies discovered that arrest makes some men more violent. The
second legal issue involves states legislating standards for BIPs, which serve to legally
institutionalize one treatment model at precisely the same time that more rigorous evalu-
ation research is suggesting that the model being instituted through state standards may
not be working very well. Finally, the most pressing clinical issue relates to the cultural
competency of the intervention model being instituted through state standards, which,
unfortunately, intersects with and exacerbates the problems created by the premature
creation of state standards for BIPs.

The data on mandatory arrest policies in cases involving domestic violence, when
viewed through the lens of BIP attrition and evaluation, suggest some remarkable sim-
ilarities between the men who fail to be deterred by arrest, the men who drop out of
treatment prematurely, and the different subtypes of batterers. As discussed previously,
some batterers are deterred from continued use of violence by arrest, but some are not,
just as some men remain in BIPs and some do not. Is it possible to identify individ-
ual characteristics that would help to categorize those who were likely to drop out of
treatment or those who would be deterred by arrest? The answer is yes, but not in a one-
size-fits-all way. Differences among batterers’ individual characteristics as well as BIPs’
geographic location and judicial support are widely varied. Rather than focusing on a
list of potentially important characteristics across batterers, what seems more valuable is
to identify subtypes of batterers and to engage in client—treatment matching. Unfortu-
nately, however, the current climate in domestic violence suggests that such innovative
programming is, at best, unlikely.

Regarding the issue of cultural competency among BIPs, although there is no empiri-
cal research investigating the differential effect of the standard cognitive-behavioral treat-
ment program on outcomes for White and African-American batterers, some authors have
argued that the lack of cultural competence among treatment programs has a severe neg-
ative impact on African-American participants (Bennett & Williams, 2001; Gelles, 2002,
Williams, 1992, 1995; Williams & Becker, 1994). In brief, survey research has documented
the absence of culturally sensitive intervention approaches among treatment providers
nationally (Williams, 1995). This absence of culturally sensitive intervention approaches
is disturbing, given both the high rate of violence occurring in African-American
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relationships (Locke & Richman, 1999; Plass, 1993; Williams, 2000; Wyatt, Axelrod,
Chin, Carmona, & Loeb, 2000) and the high attrition rate among African-American men
in batterer treatment programs (Gondolf, 1997; Williams, 1995).

One factor operating against the identification of culturally appropriate intervention
strategies for minority batterers is the national legislative trend to institutionalize the one-
size-fits-all treatment model discussed in the literature (Moore, Greenfield, Wilson, &
Kok, 1997; Williams, 1992). In brief, in an effort to create uniformity in BIPs, states have
legislated standards for treatment providers. In fact, by 1997, more than half of the United
States had instituted standards (Bennett & Williams, 2001). Among the many aspects
of batterer intervention addressed by these standards is to formalize program structure
and length. As a result, most treatment programs nationally, regardless of theoretical
perspective, offer a feminist-informed, cognitive-behavioral, group treatment approach
for batterers. The implication of this trend for treatment programs seeking to create
culturally sensitive approaches for minority batterers is that they must now seek to create
such services within the constraints of the one-size-fits-all model. Specifically, treatment
providers are faced with a contradiction in attempting to develop programs that account
for diverse client groups. The primary question is how to provide specialized, culturally
sensitive intervention services to diverse groups of batterers while, at the same time,
adhering to state standards that insist that all batterers, regardless of cultural differences,
receive the same intervention program. It is exactly this dilemma that has many prominent
domestic violence researchers arguing against the adoption of state program standards
(Gelles, 2002).

Despite the problems related to incorporating culturally sensitive programming into
BIPs, many authors have created culturally sensitive intervention programs for violent
men (for an excellent example see, Almeida, Woods, Messineo, & Font, 1998). For the
purposes of this discussion, culturally sensitive interventions are those that acknowledge
the intersection of gender and race, adopt a constructivist perspective in learning about
the different cultural views of clients, and account for different cultural pathways re-
garding courtship and marriage. Importantly, culturally sensitive interventions do not
sanction violence against women but acknowledge that the cultural backgrounds of the
participants may create different pathways to violence. Although culturally sensitive
programs for batterers exist, two important issues have yet to be addressed: (a) a lack
of any systematic evaluations of these models, comparing their effectiveness with the
model that is being institutionalized through state standards; and (b) the adoption of
state program standards, without any empirical evidence that the model being adopted
works for minority batterers (Gondolf & Williams, 2001).

Description of Intervention

The intervention program is feminist informed and cognitive behavioral in orienta-
tion and is consistent in organization and focus to those programs described in the
literature (Bennett & Williams, 2001; Gondolf, 1997; Rosenbaum & Leisring, 2002).
The intervention program is a structured, intensive, 26-week group treatment program
that focuses primarily on anger management and skills development. The intervention
program incorporates three phases: (a) orientation and intake interview (two sessions),
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(b) psychoeducational classes (22 sessions), and (c) group therapy regarding termination
(two sessions). Groups consist of approximately 15 batterers and meet 1 night each week
for approximately 2 hours. This batterer treatment program incorporates confrontation,
therapy, and educational components. In this setting, the common proximal events of
domestic violence are directly addressed with clients and they are given an opportunity
to make changes that will positively affect their personal relationships with others.

The 22-week psychoeducational program curriculum can be broken up into three
successive series of group experiences. Because most offenders share a common set of
defenses (minimization, denial, and blame) that foster aggressive behavior, the first series
of group sessions helps participants to recognize and overcome these defense mechanisms.
In this series, which lasts 4 weeks, participants are assisted in overcoming their natural
resistance to change by helping them achieve insight into their use of defense mechanisms.
Thus, the first step toward modifying behavior occurs when clients recognize and accept
the fact that the problem is their behavior. In the first session, program rules are reviewed
and reasons for using anger are explored. Participants are instructed to examine their
use of anger and identify ways to begin to change how they interact with their partners
and families. Importantly, the men are required to tell their story and explain to the
other group members the reasons for their arrests and referrals to the intervention
program. In the second and third sessions, the men are educated about the importance of
responsibility and honesty in achieving program goals, and roadblocks to responsibility
(i.e., minimization, denial, and blame) are discussed. Following this educational piece,
the men are required to retell their story, and group members provide corrective feedback
to each other when they hear men utilizing roadblocks in their retelling of the incident
that led to the program referral. In the fourth session, the cycle of violence is explained,
and the men are asked to consider their relationships from this perspective and share
their experiences with the group. At the end of the session, the concept of partnership
in relationships is explored and discussed as an alternative to power and control.

The second series of sessions, which last 6 weeks, flows out of the fact that the belief
and value systems of most batterers are very similar and foster the notion of traditional
sex role stereotypes. This series challenges the batterers’ beliefs and values. The sessions
are designed to help clients restructure their thinking by modifying the beliefs that
promote violent behavior. In the fifth and sixth sessions, a modified form of rational
emotive therapy is explained, and participants are encouraged and assisted in applying
the model to their own experiences. Also, in the seventh session, the concept of time-out
is explained as a method to avoid the escalation that frequently accompanies arguments
and results in violence. In the eighth session, irrational beliefs that contribute to violence
(e.g., If my partner doesn’t do what I want, he or she is deliberately trying to make me
angry.) are explored and discussed, and the concept of rational self-talk is proposed as a
method of avoiding the kind of irrational thinking that results in anger. In the ninth and
tenth sessions, the concept of “thinking traps” (e.g., exaggeration and personalization)
are presented to members, and they are required to explore in group how they have used
these thinking errors to justify the violence they have inflicted on their partners.

The final series of sessions, which lasts 12 weeks, is designed to help clients increase
interpersonal skills by providing them with a repertoire of alternate and appropriate
behaviors. In this series, skills such as problem solving, assertiveness, and negotiation
are both taught and practiced in the group setting. In the 11th and 12th sessions, the
concept of assertiveness is explained, and the men are required to role-play scenarios
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where an assertive response is required for successful resolution of a problem situation.
In the 13th and 14th sessions, roadblocks to communication (e.g., telling others what to
do, preaching, and judging) are explained, and participants are encouraged to explore
their own uses of these concepts in communicating with their partners. Also, in the 15th
session, the concept of assertiveness is continued, and the men are required to role-play
problematic communication scenarios with each other in group. In the 16th and 17th
sessions, a problem-solving model is presented and applied to the experiences of the men
in group. In the 18th and 19th sessions, the generational cycle of violence is presented,
and childhood exposure to domestic violence is explored with participants. In the 20th
and 21st sessions, negotiation skills are both presented and practiced in the group. In
the final session, the concepts of trust, support, tolerance, and acceptance are presented,
with an emphasis on how they relate to successful negotiation. Participants are required
to discuss and role-play strategies for incorporating negotiation into their interactions
with their partners.

Conclusion

While the debate about the prevalence of domestic violence rages on, and the camp of
those who either cannot or will not acknowledge female-initiated violence battles those
who suggest the possibility that intimate partner violence is bidirectional, mandatory
arrest policies remain consolidated and states fight to legislate a one-size-fits-all stan-
dardized programming approach to working with batterers.

Atissue for those truly interested in identifying and instituting effective practices for
intervening with perpetrators of domestic violence is how to do so within the constraints
of both legal mandates regarding arrest and state-legislated programming. What seems
critical is to wade through the debates to find appropriate methods for intervening with
batterers while understanding that they are not a homogenous group any more than
persons from different genders or cultures would be assumed to be the same. With
this enhanced understanding of batterers, intervention efforts must be tailored to the
individual needs of each batterer, and one such way is to identify subtypes of batterers
and intervene with each group accordingly.

The convergence of batterer typology studies confirming the tripartite Holtzworth-
Munroe and Stuart (1994) conceptualization, and recent evaluations suggesting that
BIPs are not working, should provide an impetus for improving intervention efforts by
identifying batterer subtypes prospectively and engaging in client—treatment matching.
Unfortunately, client—treatment matching becomes particularly problematic in a system
where states are legislating one-size-fits-all treatment programs based not on individual
needs or batterer subtype, but on uniform standards across the nation. In the absence of
agreement regarding effective batterer intervention programming, what is clear is that
for those who do remain in treatment—a prospect much more likely when the treatment
is appropriately matched to the batterers’ needs—the likelihood that they will continue
to use violence in intimate relationships is reduced.

Increasing our understanding of battering and BIPs may best be done through
enhanced researcher—practitioner relationships. Specifically, stronger collaborative rela-
tionships will allow for BIPs better to integrate research documenting the existence of
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batterer subtypes into programming, which can then be used as a vehicle for engaging
in differential client—treatment matching.
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Relevant Resources for Practitioners

National Coalition Against Domestic Violence
Web site: www.ncadv.org

American Bar Association Commission on Domestic Violence
740 15th Street NW, Washington, DC 20005
Phone: 202-662-1000, Web site: www.abanet.org/domviol

American Institute on Domestic Violence
2116 Rover Drive, Lake Havasu City, AZ 86403
Phone: 928-453-9015, Web site: www.aidv-usa.com

Amnesty International USA, Women’s Human Rights Program
322 Eighth Avenue, New York, NY 10001
Phone: 212-633-4292, Web site: www.amnestyusa.org/women

Asian and Pacific Islander Institute on Domestic Violence
450 Sutter Street #600, San Francisco, CA 94108
Phone: 415-954-9988 ext. 315, Web site: www.apiahf.org/apidvinstitute

The Audre Lorde Project
85 S. Oxford Street, Brooklyn, NY 11217
Phone: 718-596-0342, Web site: www.alp.org

The Black Church and Domestic Violence Institute
2740 Greenbriar Parkway #256, Atlanta, GA 30331
Phone: 770-909-0715, Web site: www.bcdvi.org
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Bureau of Justice Statistics Clearinghouse
810 Seventh Street NW, Washington, DC 20531
Phone: 800-851-3420, Web site: www.ojp.usdoj.gov/bjs

CAAAV Organizing Asian Communities
2473 Valentine Avenue, Bronx, NY 10458
Web site: www.caaav.org

Childhelp USA
15757 N. 78th Street, Scottsdale, AZ 85260
Phone: 800-422-4453, Web site: www.childhelpusa.org

Child Welfare League of America
440 First Street NW, Third Floor, Washington, DC 20001
Phone: 202-638-2952, Web site: www.cwla.org

Children’s Defense Fund
25 “E” Street NW, Washington, DC 20001
Phone: 202-628-8787, Web site: www.childrensdefense.org

Coalition for Justice in the Maquiladoras
4207 Willow Brook, San Antonio, TX 78228
Phone: 210-732-8957, Web site: www.coalitionforjustice.net

Equality Now
P. O. Box 20646, Columbus Circle Station, New York, NY 10023
Web site: www.equalitynow.org

Faith Trust Institute
2400 N. 45th Street #10, Seattle, WA 98103
Phone: 206-634-1903, Web site: www.cpsdv.org

Family Violence Prevention Fund
383 Rhode Island Street #304, San Francisco, CA 94103
Phone: 415-252-8900, T'TY: 800-595-4889, Web site: www.endabuse.org

The Feminist Majority and the Feminist Majority Foundation
1600 Wilson Boulevard #801, Arlington, VA 22209

Phone: 703-522-2214

433 S. Beverly Drive, Beverly Hills, CA 90212

Phone: 310-556-2500, Web site: www.feminist.org

Graduate School of Public Affairs, University of Colorado
The Master’s Program on Domestic Violence
Phone: 800-990-8227 ext. 4182, Web site: www.cudenver.edu/gspa

Human Rights Watch
350 Fifth Avenue, 34th Floor, New York, NY 10118
Web site: www.hrw.org

The Humane Society of the United States, First Strike Campaign
2100 L. Street NW, Washington, DC 20037
Phone: 888-213-0956, Web site: www.hsus.org/firststrike

INCITE! Women of Color Against Violence
Web site: www.incite-national.org
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Indigenous Women’s Network
13621 FM 78726, Austin, TX 78726
Phone: 512-258-3880, Web site: www.indigenouswomen.org

Institute on Domestic Violence in the African American Community
University of Minnesota School of Social Work, College of Human Ecology
290 Peters Hall, 1404 Gortner Avenue, St. Paul, MN 55108

Phone: 877-643-8222, Web site: www.dvinstitute.org

Jewish Women International
2000 M Street NW #720, Washington, DC 20036
Phone: 800-343-2823, Web site: www.jewishwomen.org

JIST Life / KIDSRIGHTS
8902 Otis Avenue, Indianapolis, IN 46216
Phone: 800-648-5478, Web site: www.jistlife. com

LAMBDA GLBT Community Services
216 S. Ochoa Street, El Paso, TX 79901
Phone: 206-350-4283, Web site: www.lambda.org

Legal Momentum
395 Hudson Street, New York, NY 10014
Phone: 212-925-6635, Web site: www.nowldef.org

Manavi
P. O. Box 3103, New Brunswick, NJ 08903
Phone: 732-435-1414, Web site: www.manavi.org

Mending the Sacred Hoop — Technical Assistance Project
202 E. Superior Street, Duluth, MN 55802
Phone: 888-305-1650, Web site: www.msh-ta.org

The Miles Foundation (violence and the military)
P. O. Box 423, Newton, CT 06470
Phone: 203-270-7861, Web site: members.aol. com/milesfdn/myhomepage

Ms. Foundation for Women
120 Wall Street, 33rd Floor, New York, NY 10005
Phone: 212-742-1653, Web site: www. ms.foundation.org

National Center for Elder Abuse
1201 15th Street NW #350, Washington, DC 20005
Phone: 202-898-2586, Web site: www.elderabusecenter.org

National Center for Victims of Crime
2000 M Street, NW, Suite 480, Washington, DC
Phone: 202-467-8700, Web site: www.ncvc.org

National Center for Youth Law
405 14th Street, 15th Floor, Oakland, CA 94612
Phone: 510-835-8098, Web site: www.youthlaw.org

National Center on Domestic and Sexual Violence
7800 Shoal Creek #120-N, Austin, TX 78757
Phone: 512-407-9020, Web site: www.ntcdsv.org
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National Clearinghouse on Abuse in Later Life
Wisconsin Coalition Against Domestic Violence
307 S. Paterson Street #1, Madison, WI 53703
Phone: 608-255-0539, Web site: www.ncall.us

National Clearinghouse on Child Abuse and Neglect Information
330 C Street SW, Washington, DC 20447
Phone: 800-394-3366, Web site: nccanch.acf.hhs.gov

National Coalition for the Homeless
1012 14th Street NW #600, Washington, DC 20005
Phone: 202-737-6444, Web site: www.nationalhomeless.org

National Coalition of Anti-Violence Programs
240 W. 35th Street #200, New York, NY 10001
Phone: 212-714-1184, Web site: www.ncavp.org

National Domestic Violence Hotline
P.O. Box 161810, Austin, TX 78716
Phone: 800-799-7233, T'T'Y: 800-787-3224, Web site: www.ndvh.org

National Gay and Lesbian Task Force
1325 Massachusetts Avenue NW #600, Washington, DC 20005
Phone: 202-393-5177, Web site: www.ngltf.org

National Health Resource Center on Domestic Violence
Family Violence Prevention Fund

383 Rhode Island Street #304, San Francisco, CA 94103
Phone: 888-792-2873, Web site: www.endabuse.org

National Immigration Forum
50 F Street NW #300, Washington, DC 20001
Phone: 202-347-0040, Web site: www.immigrationforum.org

National Latino Alliance for the Elimination of Domestic Violence (ALIANZA)
P. O. Box 672, Triborough Station, New York, NY 10035
Phone: 646-672-1404, Web site: www.dvalianza.org

National Network for Immigrant and Refugee Rights
310 Eighth Street #303, Oakland, CA 94607
Phone: 510-465-1984, Web site: www.nnirr.org

National Network to End Domestic Violence
660 Pennsylvania Avenue SE #303, Washington, DC 20003
Phone: 202-543-5566, Web site: www.nnedv.org

National Organization for Victim Assistance
1730 Park Road NW, Washington, DC 20010
Phone: 800-879-6682, Web site: www.try-nova.org

National Resource Center on Domestic Violence

Pennsylvania Coalition Against Domestic Violence

6400 Flank Drive #1300, Harrisburg, PA 17112

Phone: 800-537-2238, T'TY: 800-553-2508, Web site: www.nrcdv.org

National Runaway Switchboard
3080 N. Lincoln Avenue, Chicago, I1. 60657
Phone: 773-880-9860 / 800-621-4000, Web site: www.nrscrisisline.org
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National Sexual Violence Resource Center
123 N. Enola Drive, Enola, PA 17025
Phone: 877-739-3895, T'TY: 717-909-0715, Web site: www.nsvrc.org

National Women’s Political Caucus
1634 Eye Street NW #310, Washington, DC 20006
Phone: 202-785-1100, Web site: www.nwpc.org

Planned Parenthood Federation of America
434 W. 33rd Street, New York, NY 10001
Phone: 212-541-7800, Web site: www.plannedparenthood.org

Rape, Abuse & Incest National Network (RAINN)
635-B Pennsylvania Avenue SE, Washington, DC 20003
Phone: 800-656-4673 ext. 3, Web site: www.rainn.org

Resource Center on Domestic Violence: Child Protection & Custody
National Council on Juvenile & Family Court Judges

P. O. Box 8970, Reno, NV 89507

Phone: 800-527-3223, Web site: www.nationalcouncilfvd.org

Sacred Circle

National Resource Center to End Violence Against Native Women
722 Saint Joseph Street, Rapid City, SD 57701

Phone: 877-733-7623

Soroptimist International of the Americas
1709 Spruce Street, Philadelphia, PA 19103
Phone: 215-893-9000, Web site: www.soroptimist.org

STOPDV, Inc.
P. O. Box 1410, Poway, CA 92074
Phone: 858-679-2913, Web site: www.stopdv. com

Violence Against Women Office, U.S. Department of Justice
10th and Constitution Avenue NW #5302, Washington, DC 20530
Phone: 202-616-8994, Web site: www.ojp.usdoj.gov/vawo

Women’s Independence Scholarship Program, The Sunshine Lady Foundation
4900 Randall Parkway #H, Wilmington, NC 28403
Phone: 910-397-7742 / 866-255-7742, Web site: www.sunshineladyfdn.org
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Treatment Effectiveness
With Dually Diagnosed

Adolescents: Implications
for Juvenile Offenders

Introduction

Addressing the unique treatment needs of du-

ally diagnosed adolescents has become increas-

ingly pressing in recent years as a result of high

prevalence rates and serious clinical concerns

associated with this population. Several is-

sues make comorbid disorders extremely chal-

lenging to treat, including complex treatment

needs, increased severity of symptoms, high

cost of treatment, necessity to integrate sev-

eral interventions, and low treatment retention

among dually diagnosed youth. Despite these

complexities, recent studies have demonstrated the effectiveness of interventions aimed at
treating dually diagnosed adolescents. The primary aim of this chapter is to systematically
review empirically supported interventions for dually diagnosed adolescents.

The juvenile justice system serves a growing number of youth diagnosed with
co-occurring mental health and substance use disorders (Teplin, Abram, McClelland,
Dulcan, & Mericle, 2002). Approximately 14% of females and 11% of males carry a
major mental diagnosis (psychosis, major depression, or manic episode) and a substance
use disorder diagnosis, and approximately 30% are dually diagnosed with co-occurring
behavioral and substance use disorders (Abram, Teplin, McClelland, & Dulcan, 2003).
These rates of dual diagnosis for juvenile offenders are elevated when compared with
rates found in nonoffender adolescent samples (Aarons, Brown, Hough, Garland, &
Wood, 2001).

The authors wish to acknowledge the researchers who conducted the original research included in this
systematic review. This chapter is adapted from Bender, K. Springer, D. W. & Kim, J. S. (2006).
Treatment effectiveness with dually diagnosed adolescents. Brief Treatment and Crisis Intervention, 6(3),
17-205.
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Despite the high prevalence of both mental health and substance use diagnoses in
the juvenile justice system, few randomized intervention studies have been conducted in
juvenile justice settings. This is most likely due in large part to difficulty in implement-
ing studies within tightly restricted juvenile justice settings, high attrition rates, and
feasibility issues regarding randomization (Springer, McNeece, & Mayfield-Arnold,
2003). Due to the lack of outcome studies specifically targeting dually diagnosed juvenile
offenders, this chapter reviews the treatment of dually diagnosed adolescents in general.
The final discussion then examines findings in light of their implications for juvenile
offenders.

Definitions

Dually diagnosed adolescents are identified as simultaneously having substance use dis-
orders (SUDs) and comorbid psychiatric mental health disorders. The term dually di-
agnosed remains rather ambiguous, however, because it encompasses adolescents with a
variety of substance use problems and a spectrum of mental health disorders. This lack
of uniformity creates challenges for those who seek to study and treat dually diagnosed
adolescents (Crome, 2004). For example, adolescents with SUD and comorbid mood
disorders may have different needs and responses to treatment than do adolescents with
SUD and conduct disorder (CD) or attention-deficit/hyperactivity disorder (ADHD).
For the purposes of this review, adolescents with a combination of an SUD and at least
one mental health diagnosis are categorized as dually diagnosed. For the purposes of this
review, an adolescent is any youth between the ages of 12 to 18 years. Lastly, juvenile
delinquency is differentiated from CD such that a youth can be defined as a juvenile
delinquent after only one delinquent act while a diagnosis of CD requires a pattern of
behavior over an extended period of time that consistently violates the rights of others
and societal norms (Springer, 2004).

Prevalence

Despite the difficulty in creating a uniform definition, several studies have reported
extremely high prevalence rates of comorbid conditions. Among substance-abusing
adolescents, 50% to 90% report comorbid psychiatric problems (Greenbaum, Foster-
Johnson, & Amelia, 1996; Greenbaum, Prange, Friedman, & Silver, 1991; Rounds-
Bryant, Kristiansen, & Hubbard, 1999). Roberts and Corcoran (2005) assert that dually
diagnosed adolescents are in fact not a special subpopulation of adolescents but, instead,
the norm. The majority of adolescents seeking services today are thus likely to have
substance use problems; mental health diagnoses; as well as myriad social, behavioral,
and familial problems.

Characteristics

Dually diagnosed adolescents are characteristically a very challenging population to treat.
Although prevalence rates are high, few interventions have been developed or tested to
treat this population. There is a dearth of development and testing of treatments for dually
diagnosed youth for several reasons. The majority of federally funded mechanisms have
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been focused on Type I and I clinical trials with homogeneous samples. Dually diagnosed
adolescents are likely to have poor attendance in treatment, to be difficult to engage, and
to have high rates of noncompliance (Crome, 2004; Donohue et al., 1998; Flanzer, 2005;
Wise, Cuffe, & Fischer, 2001). Early termination of treatment is especially problematic for
youth with comorbid SUDs and ADHD or CD, while those with comorbid adjustment
or mood disorders have better rates of retention (Flanzer, 2005).

Early termination and disengagement is associated with poor treatment outcomes
(Williams & Chang, 2000). Consequently, dually diagnosed adolescents are at increased
risk for hospitalization, relapse, and poor prognosis (Crome, 2004; Flanzer, 2005). Thus,
comorbidity—especially mixed type (internalizing and externalizing disorders in addi-
tion to SUD)—is linked to poor treatment outcomes for adolescent substance abusers
(Rowe, Liddle, Greenbaum, & Henderson, 2004). Even when initial treatment outcomes
are positive, dually diagnosed youth are less likely to sustain treatment gains over time
(Dakof, Tejeda, & Liddle, 2001; Shane, Jasiukaitis, & Green, 2003).

Dually diagnosed adolescents also represent a more clinically severe subsample of
adolescents seeking treatment. They are likely to have earlier onset of substance use
and tend to use substances more frequently and more chronically than adolescents with
SUDs alone (Greenbaum et al., 1991; Rowe et al., 2004). Examining severity of SUDs
in the population further, Libby, Orton, Stover, & Riggs (2005) found that levels re-
main similarly high regardless of whether youth developed mental health disorders or
SUDs first, suggesting that different pathways to dual diagnosis have consistently high
treatment needs.

Not only are substance use risk factors higher among this population, but dually
diagnosed adolescents are also more at risk for myriad other social problems, including
familial and academic problems, as well as increased criminal behavior (Grella, Hser, Joshi,
& Rounds-Bryant, 2001). Many youth who are dually diagnosed have also experienced
early significant loss in their lives (Libby et al., 2005). Considering these complex needs,
it is not surprising that dually diagnosed youth tend to have more service needs, receive
more services during treatment, and are twice as likely to involve family members in
treatment (Grella, Vandana, & Hser, 2004).

Treatment

Currently three models of treatment guide interventions for dually diagnosed clients,
including serial treatment (treating one disorder before the other), parallel treatment
(treating both disorders simultaneously by separate clinicians), and integrated treatment
(treating both disorders concurrently).

To date, treatment modalities for dually diagnosed adults have received more em-
pirical attention than have interventions for adolescents. Dumaine (2003) conducted a
comprehensive meta-analysis of dually diagnosed adults and reported that intensive case
management services followed by standard aftercare services with specialized outpatient
psychoeducational groups had the greatest treatment effects, while inpatient treatments
had the least effects.

However, studies have found that simply replicating adult-oriented treatments for
adolescents is not adequate; adolescents require specialized treatment to meet their
unique developmental needs. Lysaught and Wodarski (1996) highlight the importance
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of integrating treatment formats by addressing the influences of both peers and parents
through peer group treatment and parent psychoeducational groups. Many researchers
and treatment providers, recognizing the unique clinical needs of dually diagnosed ado-
lescents, have called for better screening and assessment in facilities treating adolescents
(Robertson, Dill, Husain, & Undesser, 2004). Others have begun to test treatments with
established efficacy for adults for their applicability, with modifications, to dually diag-
nosed adolescents. For example, Crome (2004) states that the best treatment approaches
for dually diagnosed youth are those that combine addiction treatments for adults and
treatments for adolescents with behavioral problems.

Intervention researchers may be apprehensive about empirically testing the treat-
ment of dually diagnosed adolescents because it is costly and time intensive and requires
interventions that are integrative and complex. For instance, dually diagnosed adoles-
cents often require behavioral treatments unique to their mental health disorders in
addition to those treatments required for substance abuse (Flanzer, 2005). Cost of treat-
ment for comorbid adolescents can be twice as high as treatment for adolescents with
only one of these disorders (King, Gaines, Lambert, Summerfelt, & Bickman, 2000).
Due to these challenges, services for co-occurring youth are often lacking in availability
and quality, creating a gap of comprehensive, appropriate treatment for this population
(Flanzer, 2005).

Despite this population’s challenges and complexities, researchers recognizing the
prevalence and severity of needs have begun studying effective treatments for dually
diagnosed adolescents. In the following section, we comprehensively describe the re-
cent nonrandomized outcome studies related to treatment of dually diagnosed youth,
and then provide a systematic review of six treatment studies that utilized randomized
designs.

Nonrandomized Outcome Studies

Pretest—Posttest Designs

We found five studies that utilized a pretest—posttest design to measure improvement in
mental health symptoms and substance abuse in dually diagnosed youth (see Table 8.1
for study details). These studies covered a variety of interventions and reported mixed
results.

Two studies (Bean, White, Neagle, & Lake, 2005; Clark, Marmol, Cooley, & Gath-
ercoal, 2004) reported positive treatment outcomes. Bean et al. (2005) reported positive
outcomes in their study of dually diagnosed youth receiving intensive psychiatric residen-
tial services, including reductions in anxiety, depression, CD, and ADHD symptoms.
Clark et al. (2004) found similar improvements using wilderness therapy in reducing
depressive affect, substance use proneness, delinquency, and impulsivity.

In contrast to these two studies, Whitmore, Mikulich, Ehlers, and Crowley (2000)
reported more mixed results. Youth receiving more traditional individual, family, and
group outpatient therapy showed improvement in CD, criminality, and ADHD symp-
toms; however, two major outcomes, depression and substance use, did not improve
significantly in this sample (Whitmore et al., 2000).
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Study

Bean
etal.
(2005)

Clark
et al.

(2004)

Grella
et al.

(2004)

*Rogers
etal.
(2004)

Whitmore
etal.
(2000)

Nonrandomized Outcome Studies

Sample

Dually
diagnosed
adolescents
(N =53)

Troubled
adolescents;
50% dually
diagnosed
(N =109)

Adolescents
with SUD;
62% dually
diagnosed
(majority CD)
(N = 810)

Adolescent
offenders;
73.2% SUD,
65.9% CD,
26.8% mood
disorder

(N =282

Dually
diagnosed
female
adolescents

(N = 46)

Design

Pretest,
posttest

Pretest,
posttest

Pretest,
posttest

Pretest,
posttest

Pretest,
1-year post-
treatment

Treatment

Intensive psychiatric
residential treatment

Wilderness therapy

Residential,
outpatient,
short-term inpatient

Designed especially
for youth w/both
SUD and behavioral
disruptive disorders;
psychoeducation,
therapeutic groups
with behavioral level
system

Weekly individual,
family, and group
therapy sessions
addressing drug use
and criminal
behavior

177

Findings

Reduction in anxiety
symptoms, depression
symptoms, conduct disorder,
ADHD symptoms. Sig.
improvement in family
relationships and educational
status.

Wilderness therapy
improved scores of
depressive affect, substance
abuse proneness, delinquent
predisposition, and
impulsive propensity.
Dually diagnosed youth had
more service needs, received
more services, and were twice
as likely to involve family in
tx; positive outcomes related
to rapport with counselor
and participation in 12-step
groups.

CD did not predict tx
outcome; strongest predictor
of hospital course and time to
discharge was breadth of
substance use.

Improvement in CD,
criminality, ADHD
symptoms, and
educational/vocational
status; no improvement in
substance use or depression;
peer problems predicted
CD; ADHD symptoms
predicted substance
outcomes.

(Continued)
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(Continued)
Study Sample
*Jenson  Dually
& Potter  diagnosed
(2003) Juvenile
detainees
(N =107)
Shane Three groups:
et al. youth with SUD,
(2003) SUD + either
internal or
externalizing
disorder, SUD +
both internal and
externalizing
disorder
(N =419)
Grella Adolescents with
etal. SUD; 64%
(2001) dually diagnosed
(majority CD)
(N =992)
*Randall  Juvenile
et al. offenders with
(1999) SUD; 72%
dually diagnosed
(N =118)
*Crowley Dually
etal. diagnosed male
(1998) juvenile
delinquents
(N=189)

Design

Pretest,
3-month,
6-month
follow-up

Posttest,

3-month,
6-month,
12-month
follow-up

Pretest,
12-month
follow-up

Pretest,
posttest,
6-month
follow-up

Pretest,
6-month,
12-month,
24-month
follow-up

Treatment

Cross-system colla-
borative intervention:
psychoeducation,
psychiatric, case
management, group
therapy; substance
abuse tx, family
therapy

Short-term and
long-term residential
substance abuse
treatment programs

Drug treatment in
residential, outpatient,
and short-term
inpatient

Multisystemic
therapy (MST)
and community
services as usual

Residential tx;
behavior tx, group,
family, vocational
counseling, 12-step
groups, aftercare
available

Note. Studies marked with an asterisk (*) include samples of juvenile offenders.
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Findings

Reduction in MH symptoms,
delinquency, and substance
use at 6-month postrelease
from detention.

Mixed comorbid youth
entered treatment with higher
levels of substance use;
maintained highest levels
through tx and at
posttreatment compared to
other groups; they initially
responded to tx w/decrease
in substance use; relapsed at
higher rates.

Dually diagnosed youth had
more severe substance use
(earlier onset, more substance
dependence, greater # of
substances); dually diagnosed
youth more problems w/
family, school, criminal
behavior; at 12-month, showed
improvement but still greater
use than SUD-only group.

Comorbid externalizing
disorders associated with
worse substance abuse and
criminal activity outcomes; the
presence of internalizing
disorders buffered the effects
of externalizing disorders.

2-year follow-up:
improvement in criminality,
CD, and depression but no
change in substance use;
outcomes predicted by
intensity of substance involve-
ment, CD severity, and onset
of CD as reported at intake.
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Two studies (Grellaetal., 2004; Rogers, Jackson, Sweell, & Johansen, 2004) identified
substance abuse as a particularly persistent and influential factor in treatment. Clarifying
the differential effects of drug treatment for dually diagnosed youth versus SUD-only
youth, Grella et al. (2004) found that dually diagnosed youth had more severe substance
use. While treatment did reduce substance use for this vulnerable group, the dually
diagnosed youth still maintained higher levels of use posttreatment. Rogers et al. (2004)
further explored the effects of dual diagnosis on treatment, reporting that severity of
substance use, not CD, predicted successful completion of treatment in a hospital setting.

Pretest—Posttest and Follow-up Designs

An important aspect of treatment, enduring treatment effects, has been evaluated using
follow-up data in a few nonrandomized studies. Again, these five outcome studies report
equivocal results.

Among those reporting more positive findings was an evaluation of a cross-system
collaborative intervention for dually diagnosed juvenile detainees. The intervention fo-
cused on treatment coordination through case management and was associated with a
reduction in mental health symptoms, delinquency, and substance use 6 months after
being released from detention (Jenson & Potter, 2003). Crowley, Mikulich, MacDonald,
Young, and Zerbe (1998) had similar positive findings when they examined the effects of
residential treatment on male juvenile delinquents 2 years after leaving treatment. While
Crowley et al.’s sample improved in criminality, depression, and CD, they showed no
change in substance use.

Three other studies reported more negative results. Shane et al. (2003) found that
youth with both externalizing and internalizing mental health disorders in addition to
SUD entered treatment with higher levels of substance use when compared to youth
with only one type of mental health diagnosis and SUD, or those with SUD only. This
mixed group, with more complex diagnoses, maintained elevated rates of substance use
throughout treatment and at posttreatment. Furthermore, while mixed comorbid youth
initially responded to residential treatment with a decrease in substance use, they re-
lapsed at higher rates (Shane et al., 2003). Grella et al. (2001) similarly found that dually
diagnosed youth reduced their substance use after completing treatment in various resi-
dential, outpatient, and short-term inpatient substance abuse programs, but 12 months
after treatment they were more likely to be using substances and engaging in criminal
behavior than adolescents with SUD only (Grella et al., 2001). In a study of multisys-
temic therapy, Randall, Henggeler, Pickrel, and Brondino (1999) found the presence of
externalizing disorders to be especially detrimental; youth with both SUD and external-
izing disorders had higher rates of antisocial behavior and worse substance use outcomes
at 16-month follow-up. Interestingly, and contrary to Shane et al.’s (2003) finding that
youth with mixed disorders had poorer outcomes, Randall et al. (1999) found that the ad-
ditional presence of internalizing disorders buffered the effects of externalizing disorders
and SUD on drug use and criminal behavior.

From the few available studies examining the treatment outcomes of dually diag-
nosed adolescents, it appears that treatment is a complex task often resulting in mixed
outcomes. Substance abuse appears to be a particularly difficult problem to treat, for
which maintaining lasting improvements is challenging. The difficulty in treating sub-
stance use is further compounded by intertwined mental health conditions, especially
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comorbid externalizing disorders. Treatments appear to be successful at reducing cer-
tain mental health or substance abuse symptoms, but reducing both problem areas to
clinically meaningful levels is difficult.

A limitation of the studies discussed previously is lack of randomization, preventing
researchers from controlling for various threats to internal validity and drawing causal
inferences through isolating the effects of manualized treatments. In other words, the
results from these studies cannot be unambiguously interpreted. Thus, the focus of the
current study is to systematically review randomized clinical trials of interventions for
dually diagnosed adolescents.

The primary goal of the current study is to systematically review the effectiveness of cur-
rent empirically supported treatments for dually diagnosed adolescents. To accomplish
this goal, the authors systematically reviewed empirical intervention studies and, for each
intervention examined, asked the following questions: (a) What is the evidence in support
of this intervention as an effective treatment for dually diagnosed adolescents? (b) What
degree of change is associated with this intervention? and (¢) Examining the common
factors among treatments with demonstrated effectiveness, what are some preliminary
guidelines for treating dually diagnosed youth?

Review Criteria

To identify intervention studies to be included in this review, the authors conducted
several keyword searches of electronic databases, including Education Resources Infor-
mation Center (ERIC), PsycINFO, MedLine, Social Services Abstracts, and Social Work
Abstracts. Terms used in these searches included adolescent, youth, teen, juvenile, substance
abuse, drug abuse, treatment outcome, intervention, efficacy, mental health, co-occurring, dual
diagnosis, and comorbid. In addition, the authors reviewed Campbell Collaboration and
Cochrane databases to identify studies or other reviews meeting the established selection
criteria.

Once studies were identified by topicarea, they were reviewed for inclusion according
to their ability to best address the research questions of the current study. Studies included
in this review were those that met the following selection criteria established by the
authors: (a) randomized clinical trials, allowing authors to determine effectiveness; (b)
treatment for dually diagnosed disorders, meaning treatment for both substance abuse
and mental health disorders concurrently; (c) peer reviewed in the past 10 years, to
provide the most current literature available; (d) treatments designed for youth with
already existing dual diagnoses, excluding prevention studies; (e) studies published in
English; and (f) treatment for youth ages 12-18, narrowing our studies to those of
adolescents only.
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Data Analysis

To address Aims A and B, studies were examined according to three outcome categories
targeted by each study. The three categories included (a) externalizing problems, (b)
internalizing problems, and (c) substance abuse problems. The effect-size formulas used
in this study are based on Morris and DeShon’s (2002) article on effect-size metric. The
independent groups design metric is appropriate if the research question examines differ-
ences between treatment and control groups while the repeated measures group design
metric should be used if the research question examines change within an individual.

For each study, one effect size was calculated for each outcome measure using the in-
dependent groups pretest—posttest design sample estimator (Equation 8.1) when pretest
and posttest scores for both groups were available:

d]G _ Mpost,E‘ - Mpre,E’ - Mpost,C - Mp'r‘e,C (8 .I)
S.Dpre,E SDp?"e,C ’ .

where M,,,. g and M. c represent the mean pretest scores for the experimental and
control groups, M5, g and M,y,s; ¢ represent the mean posttest scores for the experi-
mental and control groups, and SD represents the standard deviation. This allowed us to
examine the magnitude of treatment effects between two groups for each of the studies
based on the three outcome-measure constructs. It also allowed us to answer the first
research question investigating the evidence in support of these interventions as an effec-
tive treatment for dually diagnosed adolescents. Effect sizes for pretest—follow-up scores
were also calculated using the same formula (Equation 8.1) because we were interested
in the long-term sustainability of the treatment effects for the various therapy models.
To address Aim B investigating the degree of change associated with each therapy
model, effect sizes were calculated for each treatment modality (excluding services as
usual groups), resulting in measures of change for multisystemic therapy (MST), in-
teractional group treatment (I'T), family behavior therapy (FBT), individual cognitive
problem solving (ICPS), cognitive behavior therapy (CBT), ecologically based family
therapy (EBFT), and seeking safety therapy (SS). Calculating effect sizes using Equa-
tion 8.2 allows us to examine further whether change occurred within the individual
and the magnitude of the treatment effect. A repeated measures design consists of each
individual participant in a group being measured before and after treatment with the
difference between the individual score representing the estimate of the treatment effect.
The formula used to calculate a repeated measures effect size for each of the studies was

M, M,

d _ post,E pre,E 82
RM SDyor , 8.2

where M. g represents the mean pretest scores, M, g represents the mean posttest
scores, and SD represents the standard deviation. This allowed us to see if there were any
treatment effects or changes in individuals based on the different interventions. Again,
effect sizes for follow-up scores were also calculated using the same formula (Equation
8.2) because we were interested in the long-term sustainability of the treatment effects
for the various therapy models. Effect sizes were interpreted based on classification by
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Cohen (1988), with 0.20 or less indicating a small effect size, 0.50 moderate, and 0.80
and above large.

A common issue that arises when calculating effect sizes for a primary study is what
to do when there are multiple measures for a single construct. The approach taken for
this study is based on Lipsey’s (1994) suggestion to calculate individual effect sizes for
each of the different measures in a single study and then average them to generate one
effect size for that measure. Similarly, a study may have an effect size for all the dependent
variables in that primary study. It is recommended that only one effect size value should
represent a study in any analysis in order to ensure statistical independence of the data
(Bangert-Drowns, 1997; Devine, 1997). In addition, all effect sizes are calculated so that
a positive score indicates favorable direction. Effect sizes for measures where a negative
score 1s the desired direction were reserved so that all effect sizes were in the same
direction when averaging multiple measures for a single construct.

Our search identified seven interventions for dually diagnosed adolescents reported
across six different studies that met our selection criteria. These studies included:
MST (Henggeler, Pickrel, & Brondino, 1999), I'T (Kaminer & Burleson, 1999; Kaminer,
Burleson, Blitz, Sussman, & Rounsaville, 1998), FBT (Azrin, Donohue, Teichner, Crum,
Howell, & DeCato, 2001), ICPS (Azrin, Donohue, Teichner etal., 2001); CBT (Kaminer,
Burleson, & Goldberger, 2002), EBFT (Slesnick & Prestopnik, 2005), and SS (Najavits,
Gallop, & Weiss, in press). Table 8.2 provides a brief overview of each of the selected
studies.

Review of Interventions for Dually Diagnosed Adolescents

Multisystemic Therapy

MST (Henggeler & Borduin, 1990; Henggeler, Schoenwald, Borduin, Rowland, & Cun-
ningham, 1998) was developed by Scott Henggeler and his colleagues at the Family Ser-
vices Research Center, in the Department of Psychiatry and Behavioral Sciences at the
Medical University of South Carolina in Charleston. MST is a family- and community-
based treatment approach that is theoretically grounded in a social-ecological framework
(Bronfenbrenner, 1979) and family systems (Haley, 1976; Minuchin, 1974). The social-
ecological model views human development as a reciprocal interchange between the
client and “nested concentric structures” that mutually influence each other (Henggeler,
1999). Furthermore, the ecological perspective asserts that one’s behavior is determined
by multiple forces (e.g., family, school, work, peers) and is supported by causal modeling
of delinquency and substance abuse (Henggeler, 1997).

A basic foundation of MST is the belief that a juvenile’s acting out or antisocial
behavior is best addressed by interfacing with multiple systems, including the adolescent’s
family, peers, school, teachers, neighbors, and others (Brown, Borduin, & Henggeler,
2001). Thus, the MST practitioner interfaces not just with the adolescent, but also with
various individuals and settings that influence the adolescent’s life.
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Diagnosed Adolescents

Intervention Study

Experimental MST IT FBT CBT
Group
Comparison SAU CBT ICPS PET
Group
Sample Size 118 32 56 88
Gender
Male 79% 61.5% 82% 70%
Female 21% 38.5% 18% 30%
Race/Ethnicity
Hispanic 1% 0% 16% 0%
Black 50% 0% 2% 0%
White 47% 90% 79% 90%
Other 2% 10% 3% 10%
Age Range 12-17 13-18 12-17 13-18
Mean 15.7 15.9 15.4 15.4
Diagnosis SUD 72% 100% 100% Psychoactive
(% comorbid) comorbid comorbid comorbid SUD; pre-
SUD and SUD and MH dominantly
MH comorbid
Attrition Rate 2% treatment 50% IT 56/88 Tx
retentionin  50% CBT completed 8 of completion
MST group 15 sessions rate: 86%,
3-month
fu: 80%;
9-month
65%
Delivery of MST: in Outpatient  Outpatient Outpatient
Treatment home; SAU: aftercare
outpatient
Data Collection Pre tx, post  Pre tx, Pre tx., post  Pre tx, post
tx, 6-months 3-months tx, 6-month  tx, 3-month,
post tx follow-up 9-month
follow-up

EBFT

SAU

124

59%
41%

42%

7%

37%

14%

12-17

14.9

SUD 74.2%
comorbid
SUD and MH
diagnosis
EBFT: 45%
completed all
15 sessions;
77%
completed

5 or more
sessions

SAU = shelter
services;
EBFT =
outpatient

Pre tx, post tx,
6-month,
12-month
follow-up
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Randomized Clinical Trials of Interventions for Treating Dually

SS

SAU

33

0%
100%

100%
comorbid
SUD and
PTSD

Research
attrition:
intake: 18
SS/15 SAU
post: 14
SS/12 SAU;
follow-up: 11
SS/9 SAU

Outpatient

Pre tx, post
tx, 3-month
follow-up

(Continued)
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(Continued)
Intervention Study
Outcomes: MST sig. CBT better FBT and CBT lower  EBFT greater SS
Substance Use reduced atreducing  ICPS equally relapse rates reductionin  significantly
alcohol and  substance use effective in than PET at  substance better
drug use than I'T at reducing 3 months; abuse than improvements
3 months; alcohol and similar SAU in substance
both showed drug relapse rates use,
improvement problems; between cognitions
at 15 months both grps. sig. groups at related to
reductionin 9 months SUD than
illicit drug use SAU] but
pre to post and few gains
maintained at maintained at
follow-up follow-up
Outcomes: MST CBT more  FBT and EBFT and SS sig. better
Related reduced # improvement ICPS = SAU show improvements
Problems of days in in family effective in sig. and = PTSD
out-of-home functioning reducing CD; improv. in cognitions
placement thanIT at3  both groups psychological and other
and criminal months; both sig. improved functioning,  psychopathol-
activity showed = conduct; family ogy subscales
improvement mood improve functioning,  than SAU
at 15 months sig. in both and HIV
groups knowledge

Note. MST = multisystemic therapy (Henggeler et al., 1999); FBT = family behavioral therapy ( Azrin et al., 2001); CBT =
cognitive behavioral therapy (Kaminer et al., 2002); EBFT = ecologically based family therapy (Slesnick & Prestopnik, 2005);
IT = interactional group treatment (Kaminer et al., 1998, Kaminer & Burleson, 1999); PET = psychoeducational therapy;
ICPS = individual cognitive therapy; SS = seeking safety (Najavits, Gallop, & Weiss, in press); SAU = service as usual; tx =
treatment.

Henggeler (1999) has summarized the MST model of service delivery. The MST
practitioner typically carries a low caseload of 5 to 6 families, which allows for the delivery
of more intensive services (2 to 15 hours per week) than traditional approaches (normally
1 hour per week). The practitioner is available to the client system 24 hours per day,
7 days per week. Services are delivered in the client’s natural environment, such as the
client’s home or a neighborhood center. Treatment is typically time limited, lasting 4 to
6 months. For a detailed exposition on implementing MST with high-risk youth, the
reader is referred to sources that describe MST in detail (cf. Henggeler & Borduin, 1990;
Henggeler et al.; 1998).

Original Study Findings. Henggeler etal. (1999) examined the use of MST as compared to
usual community services in treating a sample of substance-abusing juvenile offenders,
most of whom (72%) were dually diagnosed. The sample included 118 adolescents ages
12 to 17, recruited from a juvenile justice system. Participants were predominantly male
(799%) and self-identified as Black (50%), White (47%), Hispanic (19%), or other (2%).
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The authors report an extremely low treatment attrition rate of 2% in the MST
group; the attrition rate for service as usual was not calculated. Frequency of MST ses-
sions was determined by client need; families received services an average of 130 days
(SD = 32 days), consisting of an average of 40 contact hours (SD = 28, range =
12-187). Services as usual (SAU) consisted of a variety of available substance abuse
and mental health treatments in the community, including therapeutic groups, school-
based, residential, and 12-step programs. However, SAU group members received very
little treatment, with over three quarters (78%) not receiving mental health or substance
abuse treatment of any kind. Outcome measures included drug use, criminal activity,
and days in out-of-home placement. Findings indicate that MST reduced alcohol, mar-
ijjuana, and drug use, as well as reducing the number of days youth spent in out-of~-home
placement. However, improvement was not maintained at 6-month follow-up. Criminal
activity, while decreased, was not reduced as significantly as found in other MST studies
(Henggeler et al., 1999).

Computed Effect Sizes. Effect sizes between the MST experimental group and the SAU
control group were calculated using Equation 8.1 with posttest and follow-up scores.
Independent group effect sizes for externalizing outcomes were 0.09 at posttest and 0.09
at 6-month follow-up. According to Cohen (1988), both posttest and follow-up effect
sizes were considered small. Both effect sizes were near zero, indicating no significant
difference between MST and SAU groups. Equation 8.2 for externalizing outcomes
resulted in repeated measures effect sizes for the MST group of 0.59 at posttest and (.81
at 6-month follow-up, demonstrating that MST had a moderate effect size at posttest
and a large effect size at follow-up.

For substance use outcome, independent group effect sizes between MST and SAU
were (.38 at posttest and 0.10 at follow-up, indicating a small treatment effect favoring the
MST group. Repeated measures effect sizes for the MST group were (.28 at posttest and
0.26 at follow-up, indicating a small treatment effect at both time measures. Computed
effect sizes for this study and others included in this review are reported in Tables 8.3
and 8.4.

Findings from Henggeler et al. (1999) reveal modest results when compared with
other studies of MST (Henggeler, 1999), some of which have shown stronger support
of MST specifically for treating substance use in juvenile offenders (Henggeler et al.,
1991). The authors report that these modest results are likely due to difficulty in trans-
porting MST from its developers into practice. To address limitations in adapting MS'T,
Henggeler and colleagues (1999) mention studies aimed at developing ways to integrate
substance use treatment with a focus on other relationship problems (Budney & Higgins,

1998).

Interactional Group Treatment

Interactional therapy focuses on the importance of clients’ interpersonal relationships
with the goal of developing insights, enhancing self-esteem, and improving self-care.
Developed by Yalom and later adapted for group work with adult alcoholics (Brown &
Yalom, 1977), I'T utilizes group dynamics and immediacy to work on interpersonal
relationships, thus improving client affect. Primary goals of I'T include exploring
how pathology is manifested in interactions within group, enabling self-disclosure and
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expression of emotions, and ultimately fostering more positive interpersonal relation-
ships outside of treatment and decreased symptoms/problem behaviors. To encourage
this process, I'T therapists aim to help clients develop trust, openness, and cohesiveness
within the group through open conversations about the group process and relationship
issues in group (Kadden, Litt, Cooney, Kabela, & Getter, 2001).

Original Study Findings. Kaminer et al. (1998) examined IT in comparison to CBT in a
clinical trial with a follow-up study at 15-months 