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PREF ACE TO THE PRESENT EDITION. 

DURING the six yenrs which h(\\'e elapsed since the publi
cation of the first edition of this work, numerous important 
decisions have been rendered by the- courts in the several 
PaciJlc states on the subject of ''Water Rights" or some of 
ita branches. Further, most of these communities have 
recently adopted statutory measures looking to the pro
motion and regulation of irrigation,-now the most vital 
question with .which they have to deal,-whlch are as de
tailed in their provisions as they are novel in the history 
of legialation. In view of these facts, it seemed desirable 
to subject this book to a thorough revision, at the 88!De 
timt" enlarging ita scope to a degree corresponding with 
the recent developments of the subject, with the idea of 
making it a complete and exhaustive treatise on the gen
eral topic of ''Water Rights," for use in the Pacific, north-

•. ~rn, and southwestern states. To this end, the editor 
has carefully revised the work page by page, incorporating 
the reaulta of the later decisions, together with some few 
cases not previously referred to. He has also added five 
supplementary chapters. These chapters deal with the sub
jects of ''Irrigation and ditch companies," ''Irrigation dis
tricts," "State supervision of distribution and use of water," 
''Riparian rights on . navigable streams," and "Littoral 
rights." They will be found to contain full synopses of the 
~tatutes, as well as a detailed examination of the appli'Ca
ble authorities; and it is hoped that the inclusion of them 
will add considerably to the practical usefulness of the 
book. As the title ''Riparian Rights" would no longer be 
accurately descriptive of the work in its enlarged form, 
it has been discarded, and the title "Water Rights" substi
tuted. 

H. O. B. 
WaablDgton, D. C., JUDe I, 1893. 

LAW W. R. (iii)* 
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EDITOR'S PREFACE. 

THE late Professor POXEROY, during his editorship of the W. 
0Jcuc Reporter, published in that journal a series of articles on 
water rights and riparian privileges in the Pacific states, which 
attracted much attention from the legal profession in those com
munities, and elicited high commendation by reo8On of their 
learning, candor, and comprehen..<dve grasp of the subject. III 
consequence of the peculiarities of the law of riparian rights ob
taining in California, Ne\'ada, and the adjacent states and terri
tories, the limited applicability of the common-law ruleR, the 
prevalence of that unique system known os the doctrine of ap
propriation, and the novelty and importonce of the questions 
presented to the courts, the appearance of these articles was 
timely and significant, and they formed a valuable addition to 
the literature of the subject. The plates and copyrights of the 
w. Oxaat Reporter having come into the ownership of the pub
lishers of the present work, it was decided to l-eprint the ar
ticles in question in the form of a text-bookj and they constitute 
the basis of the monograph now offered to the profession. It is 
to be regretted, for several reasons, that this undertaking could 
not have had the benefit of the author's own superintendence 
and revisionj and especially because the doctrines and results 
of the later cases cannot, perhaps, be 80 harmoniously blended 
into the original work by a stronger's hand. But the editor 
has endeavored to perform this office to the best of his op
portuuities. Apart from the br~king of the work into chap
ters, and the introduction of sectiou numbers and appropriate 

LAWW.R. (v) 
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vi EDITOR'S PREFACE. 

head-lines, he has been scrupulous to preserve intact both the 
language and the arrangement of Professor POMEROY, making 
only such slight changes in phraseology as were rendered neces
sary by the altered fonn of publication. All the later author
ities have been 'carefully collated, Ilnd their views and results
as also a considerable number of cases not cited by the author 
-have beeu incorporated in the work in one fonn or another. 
The general plan has been to make these interpolations in the 
way of additional foot-notes. But it was found that several 
topiflS of great importnnce were first broached by the later cases, 
and that points which were but im perfectly developed when the 
original articles were prepared had hfoen clarified or enlarged 
upon. It then became necessary for the editor to write new 
tlElCtionsj and these, being inserted in their proper connection, 
have added considerably to the bulk of the work. But in every 
instance of a new foot-note or a new section, the editor's mate
rinl is to be distinguished from that of the author by the fact 
that it is inclosed in brackets. With n view to further facility 
in the use of the book, an indt'x and a table of cases are added. 

H.C. B. 
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LAW OF WATER RIGHTS. 

INTRODUCTION. 

I t. Importance of the lubJect-Need of legillation. 
:'. Object of the prelent work. 
a. The problem Itated. 

§ L Importance of the subject-Need of legislation. 

No special branch of the law of California, Nevada, and other 
commonwealths of the Pacific coast, is more practically impor
tant, and none is more uncertain, unsettled, and contradictory J 

than that which deals with the right to appropriate or use the 
waters of lakes and running streams, navigable or unnavigable, 
and with the conflicting rights of riparian proprietors to the 
ame waters. The wholtt subject imperatively demands the 
most careful and complete legislation, which shall define the 
rights of all interested parties, and establish a code of rules reg
ulating them upon a comprehensive and just basis, entirely in
dependent, it may be, of the common-law doctrines. The great 
danger is-and the danger is very great-lest such legislation 
should be enacted wholly in favor of 80me one interE'st, to the 
exclusion of other interests equally real, but, perhal)lI, not 80 
strongly pressed upon the legislature. To prevent such un
just discrimination, which would inevitably retard, if not com
pletely stop, the development of the most valuable Rnd perma
nent natural resources of these stales, the following preliminary 

LAW. w. 8.-1 
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§ 2 LAW OF WATER RIGHTS. [Ch.1 

conditions are essential: (1) The common-law rules concerning 
water righh; should be accurately apprehended, in order that it 
may be seen how far, and in what particulars, they are unfitted. 
for the industrial pursuits, t.he mining, agricultural, grazing, 
manufacturing, and municipal interests of these Pacific com
munities. (2) The existing law of these states and territories, 
as founded upon statutory legislation, Spanish-Mexican laws, 
customs, and judicial decisions, should be carefully examined 
and formulated, as far as possible, 80' that its imperfections, 
omissions, advantages, and defects would be clearly disclosed 
and understood. With the knowledge obtained from such an 
investigation only, can the legislature construct a system of 
statutory rules which shall represent, harmonize, and protect 
aU conflicting interests, as far us it is possible to provide for and 
protect all by a compromise in which each must make some 
s.urrender, must submit to some curtailmenL. Common justice 
requires some partial surrender by each in order that all may 
be benefited; and the chief difficulty lies in making an equitablt 
apportionment of such burdens among all classes of proprietors. 
Statutes which recognized the rights of riparian owners alone, 
by simply enacting the common-law rules, would destroy the 
lJIain usefulness of our stretLmS, and stop the development of 
the great agricultural resources, by rendering any extensive 
system of irrigation practically impossible. On the other hand, 
statutes which should wholly ignore the interests of riparian 
proprietors would invade vested rights, and produce evils equally 
grave and far-reaching. 

§ 2. Object of the present work. 

As well for the purpose of furnish ing a slight contribution to
wards such amendatory legislation, as ;or the purpose of dis
cussing a subject of great importance to the legal profession, I 
intend, in the following pages, to examine the exist.ing law con-

(2) , 
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ceming Water Rights and the Rights of Riparian Owners, as it 
prevails in the southem states and territories of the Pacific slope; 

_ to asct'rtain, as far as practicable, the rules which have been es

tablished by statute or by judicial decision; to point out the 
omissions, imperfections, contradictions, or questions left un
settled; and to compare these results generally with the common· 
Jaw and the Spanish-Mexican 8ystems. I may, in conclusion, 
suggest some amendments which . might properly be made by 
the legislature. 

§ 3. The problem stated. 

In these Pacific states and territories, water is the nne essen
tial element of all productivenees and consequent prosperity. 
Its nee for mining operations first attracted attention, and was 
the subject of some partial legislation. Its use for agricultural 
purposes Qf every kind has become far more important and ben
eficial, and more closely connected with the permanent welfare 
of these communities. Regions which are apparently most desert 
and sterile, can, with a sufficient supply of water, be turned 
into gardens, and made to "blossom as the rose.» Nature has 
arranged abundant means and facilities for such an artificial 
supply. For example, in the great Sun Joaquin \'alley east of 
the San Joaquin river-which at times St'ems to be an expanse 
of dry sand-there is hardly an acre which caunot be reached 
by a well-constructed system of irrigation utilizing the water of 
the streams which rise in the high MerrllB, cross the valley at 
nearly equal intervals, and empty into the San Joaquin. With 
such irrigation, the whole valley would be, perhaps, the most 
fertile district in the world. I may remark in passing that 
never before did I so fully appreciate this wonderful transform
ing power of water, as after riding, some years ago, a whole day 
over the foot-hills, parched and browned and barren, I drove 
the few miles from the ferry at Merced Falls to the village of 

<.3) 
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Snelling, through what was in fact a rural paradiae,-through 
green fields, roads overarched with rows of magnificent trees, 
and door-yards filled with flowers,-all the effect of irrigation 
obtained from the Merced. Similar illustrations may be seen 
in all parts of this state. But these uses of water for mining, 
for irrigation, for municipal purposes, necessarily diminish, to 
a very considerable extent, the natuml and normal supply of the 
lakes and streams from which it is taken, and therefore conflict 
with the common-law rights of the riparian owners, and violate 
the settled doctrines of the common law. It is simply impossi
ble to utilize water for any of these purposes, and then to re
turn it, substantially unchanged, in amount and condition, to 
its original channels. The prohlem is to reconcile, or rather to 
adjust, these necessary uses, and the common-law rights and in
terests ofall other nnd riparian proprietors. It will be expedient 
to state by way of preface, for purposes of comparison and illus
tration, the general doctrines ofthe common law; and this will 
be attempted in the following chapter. 

(4) 
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0lIA.PTER II. 

THE COMMON-LAW DOCTRINE. 

I ,. Priorfty of appropriation gives no superior righ&. 
5. Statement of leading cases. 
8. Inland lakes and navigable streams. 
'I. Specific roles stated. 
8. Riparian owner's right to natural flow of stream. 
II. This right is parcel of the realty. 

10. Diversion, when permissible. 

i 4 

11. Exceptions to common·law rule against appropriatloa. 

i 4. Priority of appropriation gives no superior 
right. 

The common-law doctrine, in its most general fonn, is that 
the water of permanent running streams and of inland lakes is 
sacred to the common use alike of all the riparian proprietors 
upon their borders. This doctrine extends both to navigable 
and unnavigable streams and lakes which are wholly inland and 
territorial. Each proprietor may use the water for all reasona
ble purposes as it passes through or by his Jand, provided that 
he does not interfere with the public easement of navigation in 
all navigable lakes and streams; but he must, after its use, re
turn it without substantial diminution in quantity or change 
in quality to its natural bed or channel, before it leaves his own 
land, so that it will reach his adjacent proprietor in its full, 
original, and natural condition. No priority of use or appro
priation by anyone proprietor can give him any higher or more 
extensive rights than these, as against other proprietors either 
higher up or lower down on the stream, or abutting on either 
side of him upon the shores of the lake. More extensive or ex
c1ush'e rights than these against other riparian proprietors can 
only be acquired by gmnt from them, or by prescription which 
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§ 5 LAW OF WATER RIGHTS. [Ch.2 

presupposes a former grant.1 Even the state, by its power of 
eminent domain, cannot give any more extensive or exclusive 
rights to one proprietor, under color of a public lise, without. 
making provision for com penant.ion to all other proprietors whose 
natural rights would thus be invaded. This general doctrine, 
and all the detail of subordinate rules to which it leads, are 
fully sustained by the almost unanimous 6OnBe113UB of modem 
decisions; although there may be some partial deviations from 
its consequences in certain particulars in a few of the states. 

§ 5. Statement of leading cases. 

In the well-considered case of Heath v. Williams, 25 Me. 
209, Mr. Justice Shepley briefly but accurately stated the gen
eral doctrine: "The cases decide that priority of appropriation 
of the water of a stream confers no exclusive right to the use of 
it. A riparian proprietor, who owns both banks of a stream, 
has a right to have the water flow in its natural current, with
out any obstruction injurious to him, over the whole extent of 
his land, unless his rights have been impaired by grant, license, 
or an adverse appropriation for more than twenty years." In 
Tyler v. Wilkinson, 4 Mason. 397, Judge Story said: "Of a 
thing COllllllon by nature there may be un appropriation by 

1 [In the United States it is well 
Bettled that mere prior occupancy 
or appropriation of the water of a 
running stream by a riparian own· 
or. uDless ('ontiuued for slIch n 
length of time as to raise a prl 
8umption of a grant, can give no 
oxc1usive right thereto as IIglLinst 
other owners above or below him 
on the lIame stream, except where 
the common law has been modified 
by local usage or by statutory en
actment. Heath v. WiIliHms. 25 
Me. 209; Evans v. Merriweather, 3 

(6) 

:-i(,Bm. 41)2; Gilman v. Tilton, I; N. 
H. 231; Cowles v. Kidder, 24 N. H. 
378; Pnrker v. Hotchkiss, 25ConD. 
321; Keeney Manuf'g Co. v. Union 
.\18DUf"g Co .• 89 Coon. 1176; Hart· 
zall v. Sill, 12 PRo St. 248; Pugh v. 
Wheeler, 2 Dev. & B. 115; Bliss v. 
Kennedy, 43 m. 67; Dumont v. 
Kellogg. 29 Mich. 420; Stillman v. 
White Rock Co .. 8 Woodb. & M. 
550; Tyler v. Wilkinson. 4 Mallon, 
397; Ang. Water· Courses, §§ 1M. 
8,jO.J 
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general consent or grant. Mere priority of appropriation of 
running water, without such consent or grant, confers no ex
clusive right. It is not like the case of mere occupancy, where 
the first occupant takes by force of his priority of occupaney. 
That supposes no ownership already existing. and no right to 
the use already acquired. But our law annexes to the rip.arian 
proprietorship the right to t.he use in common, as an incident 
to the land; and whosoever seeks to found an exclusive use, 
must establish a rightful appropriation in some Dlanner known 
and admitted by the law. Now, this may be either by a grant 
from all the proprietors whose interest is affected by the partic
ular appropriation, or by a long, exclusive enjoyment without 
interruption, which affords a just presumption of right." In 
Pugh v. Wheeler, 2 Dev. & B. 55, Ruffin, C. J., stated the gen
eral doctrine in the following somewhat fuller manner: "If one 
bulld a mill on a stream, and a person above divert the water. 
the O\\"Qcr of the mill may recover for the injury to the mill, al
though before he built he could only recover for the natural 
uses of the wat~r, as needed for his family, his cattle, and irri
gation; but, if instead of building a mill he had diverted the 
stream itself, he cannot justify it against a proprietor below, 
upon the ground that he had thus made an artificial use of the 
water before the other had made any such application of it. 
The truth is that every owner of land on a stream necessarily 
and at all times is using water running through it, if in no other 
manner, in the fertility it imparts to bis land, and the increase' 
in the value of it. There is therefore no prior or posterior in 
the use, for the land of each enjoyed it alike from the origin 
of the stream, and the priority of a particular new application 
or artificial use of the water does not, therefore, create the right 
to that use; but the existence or non-existence of that applica
tion at a particular time measures the damages of a wrongful 
act of another in derogation of the general right to the use of 

. (7) 
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the water as it pnsse8 to, through, or from the land of'the party 
complaining. The right is not founded in user, but is inherent 
in the ownership of the soil, and, when a title by use is set up 
against another proprietor, there must be an enjoyment for such 
length of time as will be evidence of a grant, and thus consti
tute a title under the proprietor of the land. * * * The 
use to which one is entitled is not that which he happens to get 
before another, but it is tha~ which, by reason of his ownership 
of land on the stream, he can enjoy on his land, and as an ap
purtenant to it."l 

§ 6. Inland lakes and navigable streams. 

The same doctrine concerning the particular uses and appro
priation of water by riparian owners is extended to inland lakes 
and streams which nre navigable.1 This subject was recently 
considered by the New York court of appeals in the case of 
Smith v. City of Rochester, 92 N. Y. 463. In a veryelabo
rate and learned opinion, that court decided (in June, 1883) 
that "riparian owners of land, adjoining fresh-water non-naviga
ble streams, as an incident of their ownership acquire the right 
to the usufructuary enjoyment of the undiminished and undis
turbed flow of said stream. This is also true of the fresh-water 
navigable streams and small lakes within the state where the 
tide does not ebb and flow; save that the public has an ease
ment in such waters for the purpose of travel, ~s on a public 
highway, which easement, as it pertains to the sovereignty of 

lBee also the elaborate editorial 
Dote to Heath v. Williams, 43 
Amer. Dec. 269-279, in which nu
merous cases, English aud Ameri
can, are collected. and the special 
rules established by them are for
mulated. 

2 [The subject of riparian rights 
on navigable streams will be fully 
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discussed in a subsequent chapter. 
It bas been beld that while a gen· 
eral grant of land on a non·navlg. 
able river or stream extends the 
line of tbe grantee to the middle 
or thread of the current. a grant on 
a natural lake or poud extends only 
to the water·s edge. Stale Y. Milk, 
lll"cd. Hep. 389.] 
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the state, is inalienable, and gives to the state the right to use, 
regulate, and control the waters for the purposes of navigation. 
This public easement gives the state no right to convert the wa-
1erB, or to authorize their conversion, to any other uses than 
Ulose for which the easement exists; that is, for the purposes 
of navigation. The right to divert the water for other uses, al
though public in their nature, can only be acquired under and 
by virtue of the sovereign right of eminent domain, and upon 
making just compensation. This doctrine concerning the rights 
of riparian owners does noL, howe,'er, apply to the vast fresh
water lakes or inland seas between the Uuited StIltes and Can
ada, nor to streams forming the boundary lines of states. The 
rights of riparian owners on the Hudson and Mohawk rivers, in 
New York, are derived from the rules of the civil law as it pre
vailed in the Netherlands during the colonial period." The 
facts of this case well illustrate the workings of the commoll-law 
rules. Hemlock lake is a slDall lake in the interior of New York, 
about seven miles long and one and a half wide. It is to a cer
tain extent navigable, and hIlS been navigated with small craft 
by the residents on its borders. The decision~ it will be seen, 
treats it as naviltable. Its surplus waters form a strt'nm which 
is unnavigable. On this stream, near the outlet of the lake. 
the plaintiff has a mill, and the water of the stream was suffi
cimt to keep the mill in operation throughout the entire year. 
In 1873, under authority conferred by the legislature of the 
state, the city of Rochester constructed a conduit or aqueduct 
from this lake to the city, for the purpose or furnishing a sup
ply of water to its inhabitants. By this aqueduct over 4,000,-
000 gallons daily were drawn from the lake, and the flow of 
surplus water through the natural outlet was so diminished that 
the operations of the plaintiff's mill were seriously interfered 
with, and in some parts of the year entirely stopped. No com-

(9) 
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§ 7 LAW OF WATER RIGHTS. [Ch.2 

pensation was paid or offered by the city to the plaintiff. On 
Uleee farls the court held, in pursuance of the doctrines above 
quoted, that the plaintiff was entitled to relief against the city-

§ 7. Speciftc rules stated. 
From this general doctrine, the following more specific rules 

necessarily follow. A riparian proprietor need not have actu
ally appropriated the water of a stream, in order that he may 
be entitled to complain of a diversion by another proprietor; 
actual damages are not necessary, for damage is conclusively 
presumed from any such diversion.1 A riparian proprietor can
not consume the entire stream for any purpose. He may ap
propriate the water for his own neces..'lllry uses, but this right 
must be reasonably exercised, and there must be no substantial 
diminution or waste. I The editorial note cited below, sums up 
the common-law doctrine, as the result of the American and 
English cases, as follows: "The general principle is that every 
owner of land through which a natural stream of water flows 
(or abutting on a natural inland lake) hus a usufruct in the 
stream 8S it passes along, and has an equal right with those 
above and below him to the natural flow of the water in its ac

customed channel, without unreasonable detention or substan
tial diminution in quantity or quality, and none can make any 
use of it prejudicial to the other owners, unless ho has acquired 
a right to do so by license, grant, or prescription." 

lAdams v. Barney. 25 Vt. 225. 
Nor is it any defense to an action 
for diverting water from a riparian 
proprietor to show that no injury 
would have accrued to him if he 
had not changed the manner or ex· 
tent of his use, because. independ· 
ent of any particular use of or for 
it, he has the right to the flow of 
the water on his own Iud withou' 

(10) 

diminution or alteration. Bud· 
dington v. Bradley, 10 Conn. 218. 

ISee Adams v. Barney, 25 Vt. 
225: Townsend v. McDonald. 18 
N. Y. 881; Pillsbury Y. Moore. (4, 

Me. 1M: Bliss v. Kennedy. 48 Ill. 
67; and other cases cited in the 
editorial note in 43 Amer. Dec:. 27'. 
2j~ 
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§ 8. RlparJan owner'. r12ht to Datural 1I.oW' of 
stream. 

[It is a familiar and uniform rule of the common law-recog
nized and enforced by the courts both in this country and in 
England-that every riparian proprietor, as an incident to his 
estate, is entitled to the natural flow of the water of running 
streams through his land, in their accustomed channels, un
diminished in quantity and unimpaired in qUlllitYj that no one 
can lawfully divert the water from his premisesj and that none 
of the riparian owners can use the water to the material injury 
of those above or below him, although all have a right to the 
reasonable use of it for the ordinary purposes of life.1 In this 
connection, the following 18.1lguage of Chance]]or Kent is fre
quently cited, as embodying a terse and accurate statement of 
the rule: "Every proprietor of lands on the banks of a river has 
natUrally an equal right to the use of the water which flows in 

1Embrey v. Owen. 8 Exch.352; 
Wood v Waud. 8 Excb. 748; Bea· 
ley v. Shaw. 8 East. 008; ?rIIlBon v. 
Hill, 8 Barn. & Ado!. 304; Wright 
v. Howard. 1 Sim. & S. 190: Orr 
Ewing v. Colquhoun, L. R. 2 App. 
Cas. 839; Chasemore v. Richards, 
7 H. L. Cas. 349; Tyler v. Wilkin
Ion. 4: Malon. 897; Pilllbury v. 
Hoare. 44 Me. 1M; Cowles v. Kid
der. 24 N. H. 364; Tillotlon v. 
Smith. S2 N. H. 90; Martin v. Bige
low, 2 Aiken. 184; Merrifield v. 
Lombard, 18 Allen. 18; Pratt v. 
lAmson, 2 Allen, 276; Springfield v. 
Harril,4o Allen. 494; King v. TUfa
ny, 9 Conn. 182; Buddington v. 
Bradley, 10 Conn. 218; Wadlworth 
T. Tillotson. 16 Conn. 868; Clinton 
T. Myers. 48 N. Y. 611; Arnold v. 
Foot,12 Wend. 830; Hoy v. Ster
rett. 2 Watts. 827: Holsman v. 
Bolling Springs Co., 14: N. J. Eq. 
885; Ten Eyck v. Delaware Canal 

Co .• 18 N. J. Law. 200: Mayor of 
Baltimore v. Appold. 42 Md. 442; 
Omelvany v. Jaggers, 2 Hill. (S. 
C.) 634; Hendrick v. Cook, 4 Ga. 
241; Hendricks v. Johnson. 6 Port. 
(Ala.) 472; Potlerv. Burden. 88 Aln. 
661; Rhodes v. Whitehead. 27 Tex. 
304; Shamleft'er v. Council Grove 
Mill Co .• 18 Kan. 24; Cooper v. 
Williams. 4 Ohio. 258; Case v. 
Weber. 2 Ind. 108; Dilling v. Mur· 
ray. 8 Ind. 824: Mitchell v. Parks. 
26 Ind. 354; EvanB v. Merriweather, 
8 Scam. 492; Plumleigh v. Dawson. 
1 Gilman. 544; Rudd v. Williams. 
48 111. 885; Druley v. Adam. 10'~ 
Ill. 177: Davis v. Getchell. 50 Me. 
604: Vliet v. Sherwood. 35 Wis. 
229; Lux v. Haggin. 89 Cal. 255. 10 
Pac. Rep. 768; Taylor v. Welch. 6 
Or. 198; Coffman v. Robbins. 8 Or. 
2'78; S Kent. Comm. *489; Ang. 
Water-Courses, § 96; Gould, Wa· 
ters,li 204. 
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the stream adjacent to his lands as it was wont to run, (currm 
8Olebat,) without diminution or alteration. No proprietor has a 
right to use the water to the prejudice of other proprietors, above 
or below him, unless he has a prior right to divert, or a title to 
snme exclusive enjoym('nt. He has no property in the water 
itself, but a simple usufruct while it passes along. Aqua cumt 
et debet currer-e, is the language of the law. Though he may use 
the water while it runs over his land, he cannot unreasonably 
detain it, or give it another direction, and he must return it to 
its ordinary channel when it leaves his estate. III 

§ 9. This right is parcel of the realty. 

Although, as above stated, the riparian owner has no prop
erty in the water itself, but only a usufructuary enjoyment of it 
as it passes through or along his lands. yet it is not to be in
ferred that his right to have the stream flow in its natural chan
nel, without diminution or alteration, is merely appurtenant to 
the estate; or conditioned upon his actual application of it to 
some beneficial use. "By the common law," say the court ill 
California, "the right of the riparian proprietor to the flow of 
the stream is inseparably annexed to the soil, and passes with 
it, not as an easement or appurtenance, but as part and parc('l 
of it. Use does not create the right, and disuse cannot destroy 
or suspend it. The right in each extends to the natural and 
usual flow of all the water, unless where the quantity has been 
diminished as a cons('(}uence of the reasonable application of it 
by other riparian owners for purposes hereafter to be men
tioned."· 

A right to the flow of water, then, is a corporeal right or here
ditament which passes by grant of the lund over which it rUllS. 

18 Kent. Comm. *439. 
I Lux v. Haggin. 69 Cal. 2M. 10 

Pac. Rep. 753; citing Ang. Water-
(12) 

Courses. § 98; Shury v. Piggo&. 
BuIst. 889; Countess of Rutland 
v. Bowler, Palmer, 290; Waahb. 
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It may be conveyed absolutely, or lost or acquired, either wholly 
or in part, by an adverse user, sufficiently long, exclusive, and 
notQrious to furnish adequate grounds for presumption of a 
grant. I 

§ 10. Diversion, 'when permisaible. 
It is also a right of the riparian owner, at common law, to 

have the stream 80w in its natural channel without diversion. 
But this right extends no further than the boundaries of his own 
estate. He cannot complain of the mere fact of a diversion of 
the water-course, either above or below him, if, within the lim
its of his own property, it is allowed to follow its accustomed 
channel. Hence it is not unlawful to change the course of a 
atream within the limits of one's own land, if the stream is re
turned to its natural channel before leaving the land, and its 
flow is not materially diminished.' 

§ 11. Exceptions to common-law rule against ap
propriation. 

There are some cases, even at common law, where a prior 
appropriation "'ill give the occupant superior privilegefl over the 
other proprietors on the same stream. Thus, iu a Massachu
setts decision, it is held that the riparian proprietor, who first 
erects his dam for reasonable mill purposes, has a right to main
tain it as against proprietors above and below, although by so 
doing the others are prevented from placing dams and mills on 
their land. In such case, prior occupancy gives a prior right 

Ea8em. 819; Gould, Waters. §~; 
John80n v. Jordan. 2 Metc. 289: 
Cary v. Daniela, G Mete. 288; Tyler 
T. Wilkinson. 4 Mason. 397; 8amp· 
IOn v. Hoddinott,l C. B.(N.8.)590; 
Hill T. Newman, G Cal. 4415; Pope 
T. Kinman, 54 Cal. 8; Creighton v. 
Evan •• IJ8 Cal. M; Ferrea v. Knipe. 

28 Cal. 840; Hale v. McLea, IJ8 Cal. 
578; Hanson v. McCue. 42 Cal. 303. 
See. also. Wadsworth v. TIllotson, 
15 Conn. 866. 

I Lux v. Haggin, (Cal.) 4 Pac. 
Rep.919. 

I Pettibone v. Smith. 87 Mlch.579~ 
Norton v. Volentine, 14 Vt. 289. 
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to such use. In the case referred to, Shaw, C. J., said: "The 
usefulnese of water for mill purposes depends as well on its fall 
8S its volume. But the fall depends upon the grade of the land 
over which it runs. The descent may be rapid, in which ('.aBe 

there may be fall enough for mill-sites at short distances; or tte 
descent may be so gradual as only to admit of mills at consid
erable distances. In the latter case, the erection of a mill on 
one proprietor's land may raise and set the water back to such 
a distance as to prevent the proprietor above from having suffi
cient tall to el't'ct a mill on his land. It seems to follow, as a 
necessary consequence from these principles, that in such case 
the proprietor who first erects his dam for such a purpose has a 
right to maintain it as against the proprietors above and below; 
and to this extent prior occupancy gives a prior title to such 
use. It is a profitable, beneficial, and reasonable use, and 
therefore one which he has a right to make. If it necessarily 
occupy 80 much of the fall as to prevent the proprietor above 
from placing a dam and mill on his land, it is damnum abBIJIU 
injuria. For the same reason the proprietor below cannot erect 
a dam in such a manner as to raise the water and obstruct the 
wheels of the first occupant. He had an equal right with the 
proprietor below to an equal use of the stream; he had made 
only a reasonable use of it; his appropriation to that extent; be
ing justifiable and prior in time, necessarily prevents the pro
prietor below from raising the water, without interfering with a 
rightful use already made; and it is therefore Dot an injury to 
him. Such appears to be the nature and extent of the prior 
and exclusive right which one proprietor acquires by a prior 
reasonable appropriation of the use of the water in its fall; and 
it results, not from any originally superior legal right, but from 
a legitimate exercise of his own common right, the effect of 
which is, d6jacto, to supersede and prevent a like use by other 
proprietors originally having the snme COUlmon right. It is, in 
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Ch.2] THE COMMOX-(.AW DOCTRINE. §11 

this respect, like the right in common, which any individual 
has, to use a highway .. While one is reasonably exercising his 
own right, by a temporary occupation of a particular part of a 
street with his carriage or team, another cannot occupy the Mme 
place at the same time."l It is to be remarked, however, tbat 
the appropriation here sanctioneR was ,not of the stream itself, 
-at least, Ilot to its whole extent,-but only of its power to 
drive machinery. The other riparian owners would continue 
in the enjoyment of the water for all the PUt'poses to which 
it could ordinarily be put, except this one. Hence this apparent 
departure from the doctrine of the common law could not be in
voked in aid of one who should entirely divert the water-course, 
or appropriute its whole volume to his private uses. And it is 
proper to add that this ru Ie has been repudiated in certain other 
states, or else conditioned upon a continuance of the appropria
tion for such a period of time as would be requisite to establish 
rights by prescription.1] 

1 Cary T. Daniell, 8 Mete. 466, L 

(l. 41 Amer, Dec. 532. And 8ee 
Gould v. B08ton Duck CO.,IS Gray, 
431; Fnller T. Chicopee Manuf'g 
Co .• 18 Gray, «; Smith v, Agawam 
Canal Co., J Allen, 857; Pratt v. 
Lunaon,ld.lI88; Lowell v. Boaton. 

111 Mala, 485; Lincoln T. Chad
bourne, 56 Me. 197; Miller v. Trooat, 
14 Minn. 36;, (Gil. 282.) 

ISee Parker v, Hotchkl8a, 85 
Conn. 821; Keeney Manuf'g CO. T. 

Union Manut'g Co" 89 Conn. ~78; 
Dumon' T. Kellogg, J9 Mich. 490. 
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Ch.3] APPROPRIATION OF WATERS. 

§ 42. Later decilionl eltablishing doclrine of relaUoD. 
48. Riparian rlghtl under Mexican granll. 
"- Summary of conclullonl. 

§ 13 

I. ORIGIN AND BASIS OF THB RIGHT TO ,ApPROPRIATL 

§ Ua. Scope of the present chapter. 

Having stated the fundamental doctrines of the common law 
concerning the use of running streams and small inland lakes, 
and the rights of riparian owners, as established by the general 
('mUlemU8 of English and American decisions, I shall proceed 
to examine, with more of detail, the variations from these doc
trines which have been made by the courts or recognized by 
the le~islation of the Pacific commonwealths. In this division 
of the subject it will be expedient to notice, in the first place, 
certain matters, connected with various conditions of fact, which 
may be regarded as settled, and subsequently to discllss those 
questions which are still open, and which admit of con8icting 
opinions, or involve, perhaps, a con8ict of decision. 

§ 18. Early importance of mining interests. 

From the time of the discovery of gold in California the min
ing interests became, and for many years continued to be in 
that state, and still are in other Pacific states and territories, of 
paramount importance, to which agriculture, manufacturing, 
and ~1l other industries were subordinated. The lands contain
ing the minerals belonged almost entirely to the pubJic domain 
of the United States. Vast numbers of immigrants poured over 
these mineral regions, settled down in every direction, app~ 
priated parcels of the territory to their own U8(', and were pros
pecting Ilnd mining in e\'ery mode rendered possible by their 
own resources, under no municipal law, and with no restraint 
except that of superior physical force. "The world has proba
bly never seen a similar spectacle,-that of extensive gold fields 

LAW w. R.-2 (17) 
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amddenly peopled by masses of men from all states and ooun
\ties, restmined by no law, and not agreed as to whence the laws 
6)~ght to emanate by which they would consent to be bound." I 

I 14. Mining customs. 

In this condition of affairs. the miners themselves adopted 
certain" mining customs" to which they yielded a voluntary 
ebedience, and which were afterwards recognized and sanctioned 
by the legh;llltion of the state and of cOllgress. Scattered o'oer 
the territory at "CllIlJPS," "bars," and "diggings." the miners 
held meetings in each district or locality, and ellacted regula
rions by which they agreed to be governed. The rules once 
adopted were enforced with rigor upon all settlers in the particu
lar camp. The legislature of California, nt the session of 1851, 
,ave to these voluntary regulations a legal and compulsive effi
eacy by the following brief but admirably comprehensive statute: 
"In actions concerning mining claims. proof shall be admitted of 
the customs, usages, or regulations estnblishL-d or in force at the 
krordiggingsembmcing said claims, and such customs, usagt's, 
.r regulatio~s, when not in conflict with the constitution and laws 
ef this state, shall govern the decision of the nction." These 
"mining customs" or rules were simple, and related to the ae
'1uisition of "clllims" to minerallallds and to water for the pur
poses of mining, and prescribed the acts necessary to constitute 
such an appropriation of a parcel of mineral land or portion of 
& stream as should give the claimant a prior right ngainst all 
.thers, the amount of work which would entitle him to a COlJ
linued posscssionllnd enjoyment, what would constitute anaban
tioDluellt, and similar mntters.! In this proceeding we find the 
.rigin of the peculiar doctrines concerning water rights as set-

J As to the early history of gold 
mining on the Pacific coast, tll1: 
tUBtoma adopted by the miners. 
~e origin of the right to appropri-

(IS) 

ate water. etc.. aee remarks of 
Field. J .• in Jennison v. Kirk. 118 
U. S. 4J3. 

I See infra. Ii ~ 
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tIed in the 'Pacific communities. Warer was an indispensable 
requisire for carrying on mining operations; a permanent right 
to use certain amounts of water was as essential as the perma
nent right to occupy a certain parcel of mineral land. The 
streams and lakes were all on the public domain. For their ad

vantageous employment it was often necessary to divert wllter 
from its natural bcd, and to carry it through artificial channels, 
--" ditches" or II flumes, "-sometimes of great length and COll

structed at an enormous cost. There were no riparian owners 
or occupants except the miners, and the streams could be put 
to no beneficial use except for purposes of mining. From all 
these circumstances, and from the very necessities of the situ
ation, it universally became one of the mining customs or reg
ulations that the right to use a definite quantity of water, and 
to divert it if necessary from these streams and lakes, could be 
acquired by prior appropriation. 

§ US. Doctrine of appropriation. 

The custom thus originating was soon approved 1>y the courts, 
and the doctrine became and still is settled in California and 
other Pacific states and territories, in opposition to the common 
Jaw, that a permanent right of property in the water of streams 
or inland lakes, which wholly ran through or were situate upon 
the public lands of the United States, may be acquired for min
ing purposes by mere prior appropriation; that a prior appro
priator Dlay thus acquire the right to dh·ert, use, and consume 
a quantity of water from the natural flow or condition of such 
streams or lakes, which may be necessary for the purposes of his 
mining operations; and that hu becomes, so far as he has thus 
made an actual prior appropriation, the owner of the water as 
against all the world, except the United States government. This 
doctrine, applied at first to the operations of mining, has been 
extended to all other beneficial purposes for which water may be 

(19) 
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essential,-to milling, manufacturing, agricultural, irrigatiDJ. 
and municipal purposes.1 

§ 18. Appropriation not at ftrst availing as agafnat 
the government. 

[It is very important to be noted that the right of property 
in running waters by appropriation, thus recognized by the 
courts and sanctioned by legislation, had as yet acquired no va
lidity whatever as against the ft,>deral gO"emment or its grantee. 
In this respect, however clear might be the superior rights l'! 
a prior appropriator as against another person not the owner of 
the soil, they acquired no sanction as against the United States, 
or its patentee, until the Rct of congress of 1866. Hence it has 
never been held by the supreme court of the United States, or 
by the state courts, that nn appropriation of water on the pub
lic domain, made after the act of congress of 1866, (or that of 
1870,) gave to the appropriator the right to the water appro
priated as against a grantee of riparian lands untler a grant 
made or issued prior to the act of 1866, except in a cnse where 
the water 80 subsequently appropriated was reserved by the 

I California. Parks Canal. etc., 
CO. T. Hoyt, 57 Cal. 44: Hill T. 
Smith, 27 Cal. 480: Wixon v. Bear 
River, etc., Co., 24 Cal. 867; Phil!' 
nix W. Co. v. Fletcher, 23 Cal. 481: 
Kidd v. Laird, 15 Cal. 162: Ortman 
T. Dixon, 18 Cal. 88: McDonald v. 
Bear River, etc., Co .• Id. 220; Bear 
River, etc., Co. v. New York Min. 
Co., 8 Cal. 827; Crandall T. Woods, 
Id. 186: Hill T. King, Id.886: HolI· 
man v. Stone,7 Cal. 46; Kelly v. 
Natoma W. Co., 6 Cal. 107: Hill v. 
Newman. 5 Cal. 445; Irwin v. Phil· 
lips. Id. 140; and see. also. Maeria 
v. Bicknell, 7 Cal. 261. 262; Neva· 
da, etc" Co. v. Killd. 87 Cal. 282, 
812; Farley v. Spring Valley li. 

(20) 

Co" 08 Cal. 142: Himes T. John· 
son. 61 Cal. 259. Nef!arla. Strait v. 
Brown. 16 Nev. 317: Barnes v. Sa
bron. 10 Nev. 217: Ophir Silver M. 
Co. v. Carpenter. 4 ~ev. lJ34: Lob· 
dell v. Simpson. 2 Nev. 274. Col
orado. Schilling v. Rominger. 4 
Colo. 100. U/fJ/'. Crane v. Winsor. 
2 Utah. 248. JloMana. Atchison 
v. Peterson, J Mont. 561. For pur· 
pOilU of irri!J<llwn, ,,~. Barnes v. 
~Ilbron. 10 Nev. 217; Lobdell ". 
Siwpson, 2 Nev. 274. 0fmanuJ'ac/. 
urillg or millillg. McDonald v. Bear 
Hh·er. etc., Co .. la Cal. 220; Ort· 
llIun v. Dixon. ld. sa; and see note 
in -l<l Allle!'. Vee. ~jll, 2t!(). 
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terms of such grant.! This principle is asserted-and is clearly 
deduced from the authorities-in a recent decision of the su
preme court ofCaliforniaj' from which we quote as follows: cc In 
the case of Vansickle v. Haines, 7 Nev. 249, the plaintiff had 
diverted one-fourth of the water of Daggett creek in the year 
1857. He made the diversion at a point then on the public 
land, but which, in 1864, was patented by the United States 
to the defendant Haines. In 1865, Vansickle obtained a pat
ent tor his own land, where he used the water. In 1867, Haines 
constructed a wood flume on his land, and turned into it all the 
water of the stream, thereby depri\'ing the plaintiff of that part 
of it which he had been using. The suprt'me court of Nevada 
held that the plaintiff, by his appropriation of wnter prior to 
the date of defendant's patent, acquired no right which could 
affect that grant; and that while the act of congress of July, 
1866, protected those who at that time were diverting water 
from its natural channels on the public lands; and while all 
patents issued or titles acquired from the United States since 
that date are obtained subject to the rights of water by appro
priation exi~ting at that time, yet, with respect to patents for 
riparian lands issued before the act of congress, the patentee had 
already acquired the right to the flow of the water, with which 
congress could not interfere." The court continued: "Broder 
v. Water Co., 101 U. S. 274, may appear to be in conflict with 
Vansickle v. Haines. But is there any real conflict? It will 
be obscn'ed that the Broder Case turned (so far as the plain
tiff's title from the railroad company was concerned) on the res
ervation clause in thc act constituting the grant to the company, 
and the court held that' a lawful claim,' within the meaning 
of the reservation in the act of 1864, was C e.ny honest claim ev
idenced by improvements and other acts of possession.' The 

1 Lux v. Haggin. 69 Cal. 2iili. 10 Nelson Min. Co .• 47 Fed. Rep. 199. 
Pac. Rep. 724. tlee. also. Ison v. 2Lux v. Haggin. ,uprtJ. 
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construction given to the language of the reservation, of course, 
implies that those who appropriated lands or waters on the pub
lic lands, prior to the acts of 1864 or 1866, had not been treated 
by the government in those acts as mere trespassers, but as there 
by license. It does not imply that they had acquired any title 
which could be asserted against the United States or its grantees, 
except so far as their occupations of land or water were pro
tected and reserved to them by acts of congress. "] 

§ 17. The act of congress of 1866. 

The right of property thus settled by state courts availed 
against all persons except the United States government. This 
liulitation was soon removed. The United States government 
recognized the right to water on the public domain, thus ac
quired by prior appropriation, as a substantial and valid right 
which the government was bound to acknowledge and protect, 
and it repeatedly approved and adopted the doctrine which had 
8prun~ from the mining customs and been settled by the state 
and territorial decisions. 1 This view was expressly confirmed 
by a statute of congress passed July 26, 1866:2 "Whenever. 
by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes have vested and 
accrued, and the same are recognized and 8('knowledged by the 
local customs, laws, and decisions of courts, the possessors and 
owners of such vestal rights shall be maintained and respected 
in the same; and the right of way for the construction of ditches 
and canals, for the purposes herein specified, is acknowledj!;ed 
and confirmed.)' This statute, it is held by the United States 
supreme court, does 110t create the right; but it is "rather a 
voluntary recognition of II. pre-existing right of po~eS8ion, con-

IBroder v. Natoma Water Co., 
101 U. S. 274; Basey v. Gallngher. 

(22) 

20 Wall. 670; Atchison v. Peterson, 
Id.507. 

I Rev. St. U. S. Ii 233D. 
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stituting a valid claim to ita continued use, than the eatablilh
ment of a new one. »1 

§ 18. Limits of the doctrine of appropriation-The 
early cases. 

It will aid in the subsequent examination of the open ques
tions to fix the exact extent and limits of the doctrine thus for
muluted, and to ascertain the grounds upon which it was resteci 
by the courts. A very few of the earliest cases enter into n6 
discussion, and seem to speak as though the rule were univer
sal, applicable to all waters under all <:ircumstanccs.1 But most 
of these early decisions state the reasons for the doctrine in the 
most expI'PSS manner, and thus indicate its grounds, extent, and 
limits. One or two illustrations will suffice. In Hoffman v. 
Stone,' Murray, C. J., said: "The former decisions of this court, 
in cases involving the right of parties to appropriate waters for 
mining and other purposes, ha~e been based upon the want. of 
the cOfllfflunily, and the peculiar condition of thinga in thiB state, (for 
which there is no precedent,) rather than any absolute rule of 

. law governing such cases. The absence of legislntion on this 
subject has devolved on the courts the necessity of framing rules 
for the protection of this great intere.~t, and in determining these 
questions we have conformed, 8S nearly as possible, to the an
alogies of the common jaw. The fact early mnnifested itael£. 
that the mines could not be successfully worked without a pr~ 
prietorship in waters, and it was recognized and maintained. 
To protect those who, by their energy, industry, and capital, 
had constructed canals and races carrying water for miles inte 

IBroder v. Natoma Water Co., 
101 U S.274. The act of congress 
of 1886 merely confirms to land· 
owners the rights alld privileges 
they had formerly enjoyed by lo
cal customs and the decisions of 

tbe courts. Jones v. Adami, .1 
Nev. 78, 6 Pac. Rep. 442. 

liSee, for eumple. Hill v. New
man, 1) Cal. 445; Kelly v. Natoma 
W. Co., 6 Cnl. 107. 

87 Cal. 47,48, (1875.) 
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parts of the country which must have otherwise remained un
fruitful and undeveloped, it wns held that the first appropriator 
aoquifed a special property in the waters thus appropriated; 
and, as a necessary consequence of such property, might invoke 
all legal remedies for its enjoyment or dettmse. A party appro
priating water has the sole and exclusive right to use the same 
for the purposes for which it was appropriated, and, 80 long as 
he is not obstructed in the use thereof, he has no ground of ac

UOD." 
It should be observed that the waters referred to in this opin

ion were all upon public lands. In the case (If Bear River 
Min. Co. v. New York Min. Co" the rensons for the doctrine 
were stated by Mr. Justice Burnett more fully: "It may be said 
with truth that the judiciary of this state has had thrown upon 
it responsibilities not incurred by the courts of any other atate 
in the Union. We have had 'a large class of cases unknown in 
the jurisprudence of our sister states. The mining interest of 
the state has grown up under the force of new and extraordinary 
eircumstances, and in the absence of any specific and certain 
legislation to guide us. Left without any direct precedent, as 
well as without specific legislation, we have been compell~ to 
apply to this anonlBlous state of things the analogies of the com
mon law and the more expanded principles of equitable justice. 
There being no known system existing at the beginning, parties 
were left without nny certain guide, and for thnt reason have 
placed themselves in such conflicting positions that it is impos
sible to render any decision which will not produce gl'eat injury, 
Rot ody to the parties immediately connected with the suit, 
but to large bodies of men, who, though not formal parties to 
the record, mU!lt be deeply affected by the decision. No "lass 
of cas~ can arise more difficult of a just solution, or more dis-

18 Cal. 827. 832. (1875.) 
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tressing in practical result. Tbe business of gold mining was 
not only new to our people, and the cases arising from it new 
to onr courts, and without judicial or legislative pr~ent, 
either in onr own country or in that {rom which we bave bor
rowed our jurisprudence, but there are intrinsic difficulties in 
the subject itse1fwbicb it is almost impossible to settle satisfac
torily I even by the application to tbem of the abstract principles 
of justice. Yet we are compelled to decide tbese cases, because 
they must be settled in some way, whether we can soy, after it 
is done, that we have given a just decision or not. The uses of 
water for domestic purposes, and for the wtltering of stock, are 
preferred uses, becau'3e essential to sustain life. Other uses 
must be subordinate to these. In such cases the element is en
tirely consumed. Next to these may properly be placetl the 
use of water for irrigation in dry and arid countries. In such 

. cases the element is almost entirely consumed. Under a proper 
"ystem of irrigation, only so much water is taken from the 
stream as may be needed, and the whole is absorbed or evapo
rated. Entire absorption is the contemplated result of irriga
tion. Where properly used as a motive power for propelling 
machinery, the element is not injuroo, because the slight evap
oration occasioned by the use is unavoidable, and is not esteemed 
by the law a substantial injury. Considering the different uses 
to which water is applied in countries governed hy the common 
law, it is not so difficult to understand the principles which 
regulate the relative rights of the difterent riparian proprietors. 
As to the preferred uses, each proprietor had the right to COll

sume what was necessary, and after doing thie he was bound to 
let the remaining portion flow. without material interruption or 
deterioration, in the natural chunnel of the stream to others be
low him. If the volume of water was not suflieient for all, then 
those highest up the stream were supplied in preference to those 
below. [The correctness of the pl'Opol:lition contailled in this 
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sen!pnce, as a common-law rule, may be questioned.] So far 
as the preferred UfleS were concerned, no one was allowed to de
teriomte the quality of the water; and, for the purposes of a 
motive power, there was no use of the element which could im
pair its quality. But in our mineral region we have a novel use 
of water. that cannot be classed wit~ the preferred uses, butstill 
a use which deteriorates the quality of the element itself, when 
wanted a second time for the saDIe purposes. In cases hereto
fore known, either the element was entirely consumed, or else 
its use did not impair its quality when wanted again for the 
saD;le purpo8e. This fact constitutes the great difficulty in this 
and other like cases. If the use of water for mining purposes 
did not deteriorate the quality of the element itself, then the 
only injury that could be complained of would be the diminu
tion in the quantity and the interruption in the flow. In re
peated decisions of this court, it has been uniformly held that 
the miners were in the possession of the mineral lands under a 
license from both the state 8nd the federal governments. This 
being conceded, the superior proprietor must have had some 
leading object in view when granting this license; and that ob
ject must ltave been the working of these mineral lands to the 
best advnntage. The intention was to distribute the bounty of 
the government among the greatest number of persons, 80 as 
most rapidly to develop the hidden resources of this region; 
while at the same time the prior substantial rights of individu-

• ala should be prest'rved. In the working of these mines water 
is an essential element; therefore that system which will make 
the most of its use, without violating the rights of individuals, 
will be most in harmony with the end contemplated by the su
perior proprietor." 

The conclusion was reached in this and other eases that the 
right of the first appropriator of water from a stream on the 
public domain is equally protected, so far 8S the quantity is con

(26) 

Digitized by Goog Ie 



Cb.3] APPROPRI.\TION OF WATERS. § 19 

cemed, from damage ()(X'88ioned by subsequent locators above 
him,88 well &IS below him. But 88 to the deterioration in tho 
qualily alone of the water, by reason of its being used by others 
for mining purposes before it reaches the ditch of the prior ap
propriator, this must be deemed damnu". absque injuria. Any 
other rule, it was said, would involve an absolute prohibition 
of the use of all the water of a stream above any prior appropri
ator, in order to preserve the quality of a small portion taken 
by him from the stream. 

§ 19. Views of the United States supreme court. 

It may be instructive to compare th('tle early views of tho 
California court with the recent judgments pronounced by tho 
supreme court of the United States. In Atchison v. Peterson,' 
which came up from Montana, Mr. Justice Field said: "By the 
custom which has obtained among miners in the Pacific states 
and territories, where mining for the precious metals is had on 
the public lands of the United States, the firllt appropriator of 
mines, whether in placers, veins, or lodes, or of waters in the 
streams on such lands for mining purposes, is h<'ld to have II 
better right than others to work the mines or to use the waters. 
The first appropriator who subjects the property to usc, or takes 
the necessary steps for that purpose, is regarded, except as 
ngail1st the government, as the source of title in all controver
sies relating to the property. As reslfCts the use of water for 
mining purposes, the doctrines of the common law decill.rlltory 
of the rights of riparian owners were, at an early tillY, after the 
discovery of gold, found to be inapplicable, or applicahle only 
in a very limited extent, to the necessities of the minel"8, and 
inadequate 10 their protection. By the common law the ripa
rian owner on a stream not navigable tukes the land to the center 

120 Wall. 507. (ltl7 •. ) 
. (27) 
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of the stream, and such owner. has the right to the use of the 
water tlowing over the land as an incident to his estate." The 
judge gives a summary of the common-law doctrines as they are 
stated in the preceding chapter, and then proceeds as follows: 
"This equality of right [at the common law] among all the 
proprietors on the same stream would have been incompartible 
with any extended diver.:oion of the water by one proprietor, 
and its convenience for mining purposes to points from which 
it could not be restored to the stream. But the government 
being the sole proprietor of all the public lands, whether bor
dering on streams or otherwise, there was no occasion for the 
application of the common-law doctrines of riparian proprietor
ship with respect to the 'vaters of these streams. The govern
ment, by its silent acquiescence, assented to the general occupa
tion of the public lands for mining, and to encourage their free 
and unlimited use for that purpose, reserved such lands as were 
mineral from sale and the acquisition of title by settlement. 
And he who first connects his own labor with property thus sit
uated, and open to general exploration, does in natural justice 
acquire a better right to its use and enjoyment than others who 
Illlve not given such labor. So the miners on the public land 
throughout the Pacific states and territories, by their customs, 
usages, aud regulations, everywhere recognized the inherent jus
tice of this principle; and the principle itself was at an early 
period recognized by legislation and enforced by the courts in 
those states and territories." He quotes from some of the early 
California decisions hereinbefore cited, and further says: "This 
doctrine of right by prior appropriation was recognized by the 
legislation of congress in 1866, [quoting the statute of congress.] 
The right to water by prior appropriation, thus recogni~d and 
established ~ the law of miners on the mineral land'J of the 
public domain, is limited in every case, in quantity and qual
ity, by the uses for which the appropriation is made." Hav-
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ing thus explained the origin of the doctrine, the opinion goes 
on to state more particularly the extent and limit.fl. of the right 
thus acquired, the relations of the appropriator with other oc
cupants, and the like. This portion of the opinion will be 
quoted in connection with subsequent discussions. In the case 
of Basey v. Gallagher,! the same doctrine was applied by the 
United States supreme court to all other belleficial purpOSE'S for 
which water is essential, as well as to mining. Mr. Justice 
Field, after quoting the decision in Atchison v. Peterson, said: 
"The views there expressed and the rulings made are equally 
applicable to the use of water on the public lands for purpotleS 
of irrigation. No distinction is made in the states and terri
tories of the Pacific coast by the customs of miners or settlers, 
or by thfl COUtts, in the rights of the first appropriator from the 
use made of the water, if the use be a beneficial one." He 
quotes an early California decision to this effect, Z and proceeds: 
"Ever since that decision it hIlS beeu held generally throughout 
the Pacific states and territories that the right to water by prior 
appropriation for any beneficial purpose is entitled to protec
tion. Water is diverted to propel machinery in flour-mills and 
saw-mi11s~ and to irrigate land for cultivation, RS well as to en
able miners to work their mining c1~imsj and in all such ('.ast:S 

the right of the first appropriator, exercised within reasonable 
limits, is respected and enforced. We say within reasonable 
limits. for this right to water, like the right by prior occupancy 
to mining or agricultural land. is not unrestricted. It must be 
exerci8ed with reference to the geneml condition of the country 
and the necessities of the people, and not 'so as to deprive a 
whole neighborhood or community of its use, and vest an abso
lute monopoly in a single individual. The act of congress of 
1866 recognizes the right to water by prior apgfopriatioD for 

120 Wall. 871, (1874.) • Tartar v. Spring V. M. CO., Ii Cal. 897, (l8G6.} 
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agricultural and manufacturing purposes, as well as for mining. 
* * * It is evident that congress intended, although the 
language used is not happy. to recognize as valid the customary 
law with respect to the use of water, which had grown up 
Ilmong the occupants of the public land under the peculiar ne
cessities of their condition; and that law may be shown by evi
dence of the local customs, or by the legislation of the stllte or 
territory, or by the decisions of the court. The union of the 
three conditions, in Rny particular ens". is not essential to the 
perfection of the right by priority; and, in case of con8ict be
tween a local custom aD:d a statutory regulation, the latter, as 
of su perior authority" must necessarily control." 

These extracts have been given for a definite purpofle. and 
they have a most important bearing "oon the future discuSliion 
of other questions. 

§ 20. Grounds of these decisions. 

It is essential, to any accuracy in such discussions, that we 
should ascertain at the outset the exact grounds of the peculiar 
doctrine which lies at the foundation of the entire law concern
ing water rights in the Pacific communities. The question will 
afterwards rise whether this doctrine determines all the special 
rules which may apply to all circulllstances and to all conditions 
of ownership; or whether, on the other hand, this doctrine only 
partially displaces the common law. leaving it applicable un
der different circumstances and conditions. It is plain, upon 
the lUost superficial examination, that the opinions which have 
been quoted-and the same is true of other cases-do not pro
ftlSS to derive their conclusions from the common law. On the 
contrary. they openly avow that these conclusions arc directly 
opposed to the common law. They base their reasoning and 
its result...; upon the peculiar social and industdal needs of the 
l~lI.rly settlel's, l·specially the minersj UpOll the condition of the 
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public domain in which the mining was carried on; upon the 
evident intention of the federal government in throwing open 
the mineral wealth of the public lands to all comers, so that its 
advantagt'S might be enjoyed equally by all persons; and upon 
the fact that the common-law rules would defeat this intention, 
and retard, if not wholly destroy, the development of the 
mineral resources. Although this departure from the common 
law was, at the very first, made with reference solely to the use 
of water for mining, it was soon necessarily extended to all 
other beneficial uses. There are undoubtedly some dicta to be 
found in a few of the California cases which seem to assume or to 
suppose that the'conclusions reached by the court were in ngree
ment with the common-law doctrines. These dicta differ widely 
from the general course of reasoning pursued by the state judges, 
and t:apecially from that adopted by the United States supreme 
court; ana they are, as it seems to me, utterly irreconcilable 
with mnny subsequent decisions, establishing more special 
rules, made by the state and the federnl cuurts. 

§ ~1. Doctrine of appropriation unlmown to the 
common law. 

It has been urged, although the position has never, I believe, 
been sustained by any authoritative decision in the Pacific states 
or territories, that the common law, in its early and original 
form, recognized and permitted a prior appropriation of the 
waters of running streams; that the contrary roles, as laid down 
by Story and Kent, and as they are briefly formulated' in our 
second chnpter, are a modern departure from the primitive com
mon law, first made by some comparatively recent English de
cisions; and that, as a necessary consequence, these original 
common-law doctrines, denying what are ordinarily called "ri
parian rights," and not the modern innovations acknowledging 
such rights, are binding upon and should be followed hy the 
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courts of the Pacific commonwealths. In alleged support of this 
view, reference has been made, among others, to some New 
York decisions} Into the discussion of this question I shall 
not at prescnt enter. In the very recent case decided by the 
New York court of appeals.' described in our second chapter, 
the same position was urged by counsel. As a consequence, the 
common-law doctrine was examined by the court with much 
learning and ability, the early authorities were copiously cited, 
and the conclusions reached were in complete accordance with 
the common-law rules as they are univel'l!8.lly understood at the 
present time by the courts of England and of the United States. 
The cases of People v. Canal Appraisers. and others like it, 
which seem to be antagonistic, it is shown are confined to the 
Mohawk and the Hudson rivers, the rights of riparian owners on 
these two streams being derived, not from the common law, but 
from the civil law , as it prevailed in the Netherlands-uuring the 
colonial periods. 

§ 22. Basis of right to appropriate water. 

[Prior to the act of congress alrel\dy rererred to, there was no 
legislation emanating from the federal government. which di
rectly authorized the exclusive appropriation of water-courses on 
the public domain. The right of a miner to go upon the pu~ 
lic lands of the United States, and there Ilppropriate to his own 
use the water of a running stream, and to hold the same against 
any person who $hould subsequently attempt to divert it from 
him, could be based upon no grant, statute, or express permis
sion. This right, if it was to receive legal recognition at all, 

I For example, to People v. Canal 
Appraisers, 88 N. Y.461. 

28mlth v. City of Rochester, 92 
N. Y. 468. In the case of Lux v. 
Haggin, 69 CI\1. 2M. 10 Pac. Rep. 
'138, the supreme court of Callfor· 
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nla remarked: "In examlnlnJl; the 
numerous cases which eSlablish 
that the doctrine of approprIation 
is not the doctrine of the common 
law, we meet an embarruamell& 
of abundance. • 
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must be made to rest upon some other foundation than that ot 
positive law. lIenee the courts-in order to proteCt the vast 
interests which had grown up under the mining systems, and 
to give legal sanction to the rights thus acquired-invoked the 
common-Inw doctrine of presumption, and implied, from all the 
circumstances, a license from the United States to the appropri
ator of water, commensurate with any rights which he could 
justly claim. Thus it is said: "From a very early day the 
courts of this state have considered the United Statel1 govern
ment as the owner of running waters on the public lands of the 
United States, and of their beds. Recognizing the United States 
as the owner of the lands and waters, and as thl'refore authoJl
ized to permit the occupation or diversion of the watp.rs as dis
tinct from the lands, the state courts have treated the prior ap
propriator of water on the public lands of the United States lUI 

having a better right than a subsequent appropriat.or, on the 
theory that the appropriation was alJ.awed or lice7l8ed by the 
United States."t 

§ 28. Grounds for presumption of license. 

If we inquire as to the grounds on which this presumption 
of a license from the government is built, we shall find the 
question satisfactorily answered in an early decision of the Cal
ifornia supreme court. It was observed by a learned judge: 
"One of the favorite and much-indulged doctrines of the com
mon law is the doctrine of presumption. Thus, for the purpose 
of settling men's differenJes, a presumption is often indulged 
where the fact presumed cannot have existed. In support of 
this proposition I will refer to a few eminent authorities. 
,.. • • In these cases presumptions were indulged against 
the truth,-presumptiuns of acts ·of parliament aud grants from 

J Lux v. Haggin, 89 Cal. 2M, 10 Pac. Rep. 721. 

LAW W. R.-3 (33) 
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the crown. It is true the basis of the presumption was length 
.. f time, but the renson of it was to settle dispotes, and to quiet 
the possession. If, theil, lapse of time requires a court to raise 
presumptions, other circulllstances which are equally potent and 
rersuaaive must have the like effect for the purposes of the 
desired end; for lapse of time is but a circumstance or fact 
which calls out the principle. and is not the principle itself. 
Every judge is bound to know the history, and the leading 
nits which entcr into the history, of the country where he pre
sides. • Thill we have held before, and it is also an admitted 
4ioctrine of the common law. We must therefore know that 
this state has a large territory; that upon its acquisition by the 
United Statcs. from the sparseness of its population, but a small 
eomparative proportion of its land had been granted to pri\Oate 
individuals; that the great bulk of it wfUllalld of the govern
ment; that but little as yet has been acquired by individuals 
'Y purchase; that our citizens have gone upon the public lands 
eontinuously from a period ant~rior to the organization of the 
state government to the present time. Upon these Jands they 
lave dug for gold; excavated mineral rock; constructed ditches, 
lumes, and canals for conducting water; built mills, for sawing 
lumber amI grinding ('orn; established farms for cultivating the 
.arth; made settlcments for the grazing of cattle; laid off towns 
and villages; fdJ('t1 trees; diverted water-courses; and, indeed, 
Jlave done, in the various enterprises of life, all that is useful 
and necessary in the high condition of civilized developmcnt. 
All of these are open and notorious facts, chul'ging with notice 
ef them 110t only the courts who have to apply the law in refer
ence to thelll, but also the government of the United States, 
which claims to be the proprietor of these lands, and the g'.)v
ernment of thc state within whose SO\'cl'ci~1I jurisdiction they 
exist. In tile face of these notorious fscts the government of 
\he United States lUlli 110t attempted to assert any right of OWD-
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ersbip to any of the large body of lands witbin the mineral re
gion of the state. The state government has not only looked on 
quiescently upon this universal appropriation of the public do
main for all of tht'8e purposes, but has studiously encouraged 
them, in some instances, aud recognized them in all. Now, 
can it be said, with any propriety of reason or common sense, 
that the parties to these acts have acquired no rigbts? If they 
have acquired rights, these rights rest upon the presumption of 
a grant of right, arising either from the tacit assent of the sov
ereign, or from expressions of her will in the course of her gen
erallegislation, and, indeed, from both. Possession gives title 
only by presumption. Then, when the possession is shown to 
be of public land, why may not anyone oust the possessor? 
Why can the latter protect his possession? Only upon the doc
trine of presumption, for a license to occupy from the owner 
will be presumed." 1 

At the same time it must be remembered that there was never 
any license, in fact, from the government to the miners on the 
Pacific coast to work the mines. Congress had adopted no spe
cific action on the subject. The supposed license consisted in 
the forbearance of the government; any other license would rest 
in mere assertion, and would b" untrue in fact and unwarranted 
in law.1I 

§ 24. EJBcacy of miners' customs. 

It may not be inappropriate to add a few words to the ae
count given by our author of the origin and nature of "mining 
cnstoms.,,1 It is said by the court in California: "It has always 
been held that local rt>.gulations, etc., accepted by the miners of 
a particular district, are binding only as to possessory right." 

IConger v. Weav4Ir, 6 (.;&!. M6, IBoggs v. Merced Min. Co., 14 
iCi7. Cal. 350i. 

a /:iupl'a, Ii 14. 
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within the district, and that they must be proved 88 a fact. 
When they have been proved, the courts have considered them 
only for the purpose of ascertaining the extent and boundaries 
of the alleged possessions of the respective parties, and the pri
ority of possessory right as between them, or for the purpose of 
ascertaining whether the right of action has been lost or aban
doned by failure to work and occupy in the manner prescribed. 
Wheu the priority, limits, and continuation of a possession have 
thus been ascertained, the courts have proceeded to apply the 
presumption of a grant from the paramount source,-a presump
tion, we repeat, sustainable on common-law principles.Dl The 
principal efficacy of the mining customs, then, is this: that, 
where any local mining custom exists, controversies affecting a 
mining right must be solved and determined by the rules and 
usages of the bar or diggings embmcing the claim to which such 
right is asserted or denied, whether such customs or usages are 
written or unwritten. Legi~lation, it is added, could not en
tirely supplant the force of these customs. They nre of a differ
ent character from common-law cllstoms; for the latter must be 
of immemorial tradition.' But a custom or usage is void when
ever it faHs into disuse, or is genemlly disregnrded. I The ex
istence of mining rules and customs is a que::ltion of fftct; and it 
is further required thnt they should be reasonable.' 

In Oregon, it is held that where a plaintiff alleges n right to 

appropriate water under a local custom, nnd such alIl'gation is 
denied, he must prove the custom and n compliance tht:rewith. 
The courts will not. take judicial notice of loral cusloms con
cerning water rights. Hence, to claim allli hold water appro
priated under a local custom, sueh 8S is recognized by the 8{'t 

1 Lux v. Haggio. 69 Cal. 25:" 10 
Pac. Uep. 748. 

IMorton v. Solambo Copper H. 
Co., 26 Cal. 527. 
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And sce Irwin v. Phillips. IS Cal. 
140, s. Co 63 Amer. Dec. 113. 
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of congress of 1866, the claimant must allege and prove a cu. 
tom such as is named in that act. J In Arizona, on the other 
hand, the courts take judicial notice, without proof, of the 
"local customs, laws, and decisioJls of courts" relating to water 
rights, as these terms are used in the federal statute referred 
to.' 

It remains to be added that the mining custolDsare recognized 
as valid and binding only when they are not in conOict with 
any constitutional or statutory provision, either of the state or 
the United States.' Thus, no custom of miners could legalize 
those effects of the system of hydraulic mining which have come 
to be regarded by the courts as a public nuisance. On this point 
it is said: C'A custom or usage attempted to be established, 
whereby mining debris might be sent down to the valleys, dev
astating the lands of private owners, holding titles in fee from 
the Mexican government, as old as the title of the United States, 
without first acquiring the right to do so by purchase or other 
lawful means, upon compt'nsation paid, would be in direct vio
lation both of the laws and constitution of the state and of the 
constitution of the United States. Instead of being authorized 
by the statllte, it would be in direct violation of the statute. It 
would also be in direct violation of the express provisions of the 
statutes defining nuisances. "'] 

1 Lewis v. McClure. 8 Oreg. 278. 
t Clough v. WiDg, (Ariz.) 17 Pac. 

Rep. 458. 
• Code Civil Proc. Cal. § 748, aDd 

8t. 1851. p. U9. ~ '621. See, also, 
Rev. 8t. U. 8. §§ 2819. 2824. 

'Woodrut! v. North Bloomfield 
G. M. Co., 9 Sawy. 441, s. Co 18 Fed. 
Rep. 801. 
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II. APPRoPRIATION AS AGAINST THB SUBSEQUENT GBANTEB OlP 

THE GOVERNMENT. 

,25. Title of subsequent grantee is subject to 
. prior appropriation. : 

Where a stream or lake was throughout its entire extent on 
the public land, the prior appropriator obtained a right, we 
have ~en, good against all the world except the federal gov
ernmer.t. The government might have denied this right and 
treated it as non-existing. On the contrary, congress formally 
acknowledged it, and by the declaratory statute of 1866 made 
the national ownership of the public domain bordering on the 
stream or lake subject to the claims and uses of the prior ap
propriator. Wherever the title of the United States to any por
tion olthe public domain was thus burdened, the same burden 
would, on general principles, accompany the title if transferred 
to any subsequent or private owner; whoever succeeded to the 
title of the United States, through any mode of acquisition or 
conveyance, would acquire and hold it subject to the same serv
itude which before existed in favor of the prior appropriator. 
This consequence would naturally follow from the operation of 
well-settled principles, independently of any express enactment; 
but it has not been thus left as a matter of inference. By an 
act of July 9, 1870, amending the statute of 1866, congress has 
pro\'ided "that all patents granted, or pre-emptions or home
steads allowed, shall be subject to any vested and accrued WAter 

. rights, or rights to ditches and reservoirs used in connect.ion 
with 'such water rights, as may have been acquired under or 
recognized by the ninth section of the act of which this i& 
amendatoryj" i. e., act of July 26, 1866. 
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§ Be. Oa1itomJa decfsloDS on tb1a point. 

In the recent case of Osgood v. El Dorado Water Co., I it ap
peared that the plaintiff, Osgood, first went upon a certain tract 
of public land bordering on a. stl'ellm, in 1863, and had resided 
there ever since. The land at the time was uusurveyed. The 
land was surveyed by the government surveyor in 1865. The 
plaintift"filed his declaratory statemf'tlt as a pre-emptor in June, 
1868; in June, 1870, he had completed his payments; and OIl 

October 25, 1871, he received his patent from the United States. 
In March, 1867, the predecessors of the defendant had posted 
a notice of their appropriation of the waters of the same stream 
which ran through the plaintiff's tract. From that date they 
had been engaged in constructing a ditch or canal, and were in 
active prosecution of the work at ihe time plaintiff obtained his 
patent, although they did not finally complete it. until some time 
after that date. The action was brought to restrain the defendant 
from diverting the water , based upon the plaintiff's asserted rights 
as a riparian owner. The court held that the plaintiff's rights 
accrued only from the date of his patent, and did not relate back 
to the time of his first settlement, or of his filing a declaration of 
pre-emption.lI The defendant was thus in the position of a prior 
appropriator. In determining the rights o~ such an appropriator 
agaillst a suhsequent grantee from the United States, the court 
entered into no discussion of the question upon principle. B 
rested the decision wholly upon the statute of congress. Mr. 
Juatice Ross said: "The principle of prior appropriation of 
water on the public lands in California, where its artificial use 
for agricultural, mining, and other like purposes is absolutely 
e8!ential, which has all along been recognized and sanctioned 

1M cal. 371, (1880.) 
'10 IUPport of &Ilia cooclusion 

\lie following C&I88 were cited: 
)Ieprle Y. Allae, 88 cal. 74; DaD· 

leis v. Lansdale. 48 Cal. 41; SmiU. 
v. Athern,34 Cal. 507; Lansdale· ... 
Daniele. 100 U. S. 118. 
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by the local customs, laws, and decisions, was thus expressly 
recognized and sanctioned by the supreme court of the United 
States, and also by the act of congress of 1866." The same 
policy, he continues, led to the further act of 1870, previously 
quoted. "The defendant's grantors, therefore, had the right to 
appropriate the water in controversy, and, if they acquired a 
vested right therein prior to the issuance of tho plaintiff's pat
ent, the plaintiff's rights, by express statutory enactment, are 
Bubject to the rights of the defendant." 

[This doctrine is now conclusively established upon the 
authorities. It is held that an appropriation of the use 
of water for mining or agricultural purposes, under estab
lished customs in the arid regions, and under the acts of 
congress, confers a vested right, and all subsequently ac
quired rights or titles are subject thereto. And it is said 
that "whoever purchases land from the UDited States or 
this state, after the whole or some part of the water of a 
natural water-course running through such land has been 
appropriated by some one else under the act of congress of 
July 26, 1866, or under the provisions of title 8 of the Civil 
Code of this state, takes subject to the rights acquired 
by such prior appropriator."l And when one obtains gov
ernment land, he has a right to appropriate, for the pur
pose of irrigation and stock-raising, the waters of any 
stream. flowing through government land which have not 
been previously appropriated by another, and in waters 
thus converted to his use he acquires a vested right which 
eannot be affected by those who purchase above or below 

1 Lux .... Baggln. 69 Cal. 255. 4 
Pac. Rep. 924: Lytle Creek Water 
Co ..... Perdew. 65 Cal. 447. 2 Pac. 
Rep. 782: .Judkins v. Elliott. (Cal.) 
12 Pac. Rep. 116; South Yuba Wa
ter Co ..... Rosa. 80 Cal. 333. 22 Pac. 
Rep. 222: Ramelll .... Irish. (Cal.) 

(40) 

31 Pac. Rep. 41: Barnes v. Sabron. 
10 Nev. 217; Speake v. Hamilton. 
21 Oreg. 3.26 Pac. Rep. 850; Bill 
v. Lenormand. (Ariz.) 16 Pac. Rep. 
266; Drake .... Earhart. (Idaho.) 23 
Pac. Rep. 641: Kirk v. Bartholo· 
mew. (Idaho.) 29 Pac. Rep. 40. 
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him.l And where an appropriator of water leads bis ditch 
through the public lands, he, by the construction of his 
ditch and the appropriation and use of the water, acquires, 
as against a subsequent purchaser from the United States, 
as complete and perfect a right to maintain his ditch as 
though such easement had vested in him by J..'"l'llnV And 
such subsequent purchaser will not be permitted, by ob
structions on his own land, to divert the water from the 
ditch of the prior appropriator.8 Where 1\ person 8tttles 
on unsurveyed public land, with the intention of acquiring 
title as soon as he can under the law, and appropriates 
water for its cultivation, such appropriation is effective 
from its date, though that may be several years before he 
succeeds in perfecting his title.·] 

§ 27. Views of United States supreme oourt. 

In the case of Broder v. Natoma Water CO.,II the supreme 
court seems to have held, or at least to have intimated by the 
course of its reasoning, that the subsequent grantee from the 
government would take subject to the rights of the prior appro
priator, even in the absence of the express declaration contnined 
in the act of 1870. A person had made a prior appropriation 
from the water of a stream running through a "ortion of the 
public domain included in a tract of the pubHc land, which 
was afterwards, nnd before the statute of 1870, granted by con
gress to a railroad company. As between this appropriator and 
a subsequent purchaser from the railroad company of another 
parcel on the same stream, it was held that such purchaser took 
his title subject to the prior appropriation, because the congres-

J Kaler v. Campbell. 13 Oreg. 
1188. 11 Pac. Rep. 801. 

sWare v. Walker. '1'0 Cal. G91. 12 
Pact Rep. 4'1'5. 

8Geddis v. Parrish, 1 Wasb. St. 
r187, 21 Pac. Rep. 314. 

f Elliott v. Wbitmore. (U~b.) 
24 Pac. Rep. 673. 

6101 U. S. 274. 
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sional grant to the railroad company was expressly dee1ared to 
be subject to all "lawful claims." Although this provision in 
the gmnt. to the railroad was similar in its import to the more 
comprehensive statute of 1870, yet the reasoning of the court. 
is largely based upon the rights of the appropriator of water ac
quired through the operation of local customs, and recognized 
and protected by the earlier legislation of 1866. The established 
doctrine of theeourt was said to be that the "rights of miners 
who had taken poS8eRsion of mines, and worked and developed 
them, and the rights of persons who had constructed canals and 
ditches to be used in mining operations and for purposes of ag
ricultural inigation, in the region where such artificial use of 
water was an absolute necessity, are rights which the government 
had, by its conduct, recognized and encouraged, and was bound 
to p~tect, before the passage of the act of 1866." 

§ 28. The act of 1870 is declaratory only. 

Where a private person can thus acquire a right of property 
in the wnterof a public stream, or, if not an absolute right of 
proptJrly, at least a right in the nature of an easement or servi
tude to use the water, which is good against the United States, 
as proprietor of the remaining tract of land through which the 
stream flows, it would s~m to follow, as a necessary result of 

the common-law doctrines concenlillg the devolution· of title, 
that the same right would remain good and attached to the 
stream, as against any and all subsequent proprietors who may 
acquire title from and under the government to all or to any 
part of the public lands bordering upon, adjacent to, or situ
ated near the same stream. In other words, it would seem that 
the statute of 1870 should be construed as simply declaratory 
of a familiar legal doctrine, and not as circumscribing or re

stricting such doctrine. If the language of such statute be fonnd 
to be too nanowor incomplete to afford, of itself, a sufficient 
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protection to the claims of prior appropriators against subse
quent owners, then the courts may fall back, if necessary, upon 
LIle broader principles of the common law. In this connection, 
it will be important to determine who are grantees or owners ao. 
qniring title from and under the United State.. While the stat.
ute shonld be liberally construed in favor of the prior appropri. 
ators, it should also be fairly and equitably interpreted in as
certaining who are the grantees and owners holding title to the 
public domain under the government. The discussion of this 
question belongs, however, to a subsequent portion of our es
say.l 

§ 29. Public lands of the state. 
The rules thus far considered are avowedly confined in their 

operation to the public lands of the United States. The first 
contemplates an appropriation from the water of a stream or lake 
while it lies wholly in the public domain, before any titles of 
tracts adjacent to it have been acquired by other persons. The 
second renders a prior appropriation, thus made, valid and ef-

1 [At the same time it must be re
membered that a grant of public 
land of the United fltates carries 
with it the common-law rights to 
an innavigable stream thereon. 
unlNs the waters are expre88ly or 
impliedly reserved by the terms of 
tbe patent. or of the statute grant
iag the land. or unle88 they are re
I8ned by the congre88ional legis
lation authori1.inlf the patent or 
other muniment of tltie. To this 
pol'lt the supreme court of Cali
foruia IIpeaks 18 followlI: "And if 
&he United 8ta\ea since the date of 
the admi8llion of the lltate haa beeD 
the OWDef of the innavi!l'8ble 
........ on Ita lands. and of the 

anbjacent soils. grants of ita land!> 
must be held to carry with them 
the appropriate common-law nae 
of the waters of the innavigable 
IItreamB thereon. except where the 
flowing waters have been NItlf'fHIt"I 
from the grant. To hold other
wise would be to hold. not only 
that the landll of the United 8tates 
are not taxable, and that the pri
mary disposal of them is beyond 
state interference. but that the 
United 8tates. as a riparian owner 
within the state, haa other and dif
ferent rights than other riparian 
oWllen. incloding ita own grant
ees." Lux v. Haggio. 89 Cal. 2M. 
10 Pee. Rep_ 722.1 
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£9<:tual as against private persons ~ho subllP.quently acquire, 
from the general government, titles to portions of the publio 
land bordering on the same lake or stream. The question is at 
once presented whether the same rules apply to the puhliolands 
of the state, as well as to those of the United States. The United. 
States has, through congressional legislation, donated to indi
vidual states-to California, for example-large tracts ofthe orig
inal public domain, under the nllme of "tide-water," "swamp," 
and "overflowed" lands. Over such lands the state has, of 
course, both the proprietary rights of an owner, and the govern
mental rights of a politicalsovereignj while over its public lands 
within the territory of a state the 'United States has only the 
rights of a proprietor. If a stream was wholly situated on such 
public lands of Cali fornia, and an uppropriatiollshould be made 
of its waters for irrigating, agricultural, or manufacturing pur
poses, before any other private persons had acquired title to 
tracts bordering upon its banks, would this prior appropriation 
be valid against the state, and also against other riparian pro
prietors holding titles subsequently obtained from the state? 
This is an important question, but its disotlSllion will be more 
appropriate in connection with su~sequent topics. It is enough 
now to say that the considerations which led to the adoption of 
the rules previously laid down concerning the public lands ofthe 
United States would seem to apply, with at least an equal force, 
to the lands owned by the state. The federal govenlment, 
through its congress and its courts, has avowedly carried out a 
policy which was inaugurated by the legislative and judicial de
cisions of the state. As the doctrine of prior appropriation on 
the public lands of the United States originated from a policy 
recognized, favored, and promoted by state authority, and as 
similar needs exist and similar reasons apply in connection with 
the public lands of the state, it seems to be a natural, even if 
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not an inevitable, consequence,. thl\~ the 8I\me doctrine should 
be extended to those lands, as agaiD8~ the state itself and its 
suhsequent grantees.1 

III. THE RIGII'1' REsTRICTED TO THE PUBLIC DO:irlAIN. 

§ 30. Appropriation con1lned to publio lands. 

Whatever rules may be adopted by the statutes or the decis
ions of R particular state, with reference to the rights of riparian 
proprietors who have acquired titles to all tbe lands on the bor
ders of a stream, before any appropriation of its waters had been 
made while these were public lands,-even though the state 
might. by its statutes or d~cisions expressly extend the same doc
trines to all such proprietors,-still the two doctrines, hereto
fore described as originating from the local customs of miners 

l[Tbe position taken in the text 
Is strongly supported by a very im· 
portant decision lately rendered by 
the supreme court of California. 
In Lux v. Haggin. 69 Cal. 255, 10 
Pac. Rep. 775, it is said: "The citi· 
zens of the stltte have never been 
probibited from entering upon tbe 
public lands of the state. Tbe 
courts have always recognized a 
rigbt in the prior possessor of 
lands of tbe state as against tbose 
subsequently intruding upon such 
possession. The same principle. 
would protect a prior appropriator 
of water against a subsequent ap· 
propriator,from tbe same stream. 
It is not important here to inquire 
whetber. &I against a subsequent 
appropriation of water, a prior ap· 
propriator of land, tbrough whlcb 
the stream may run. would bave 
the better rigbL It Is enough to 
.. y that. as between two per· 

sons. both mere occupants of land 
or water on the atate lands. the 
courta have determined con trover· 
siea. The implied permission by 
the general government to private 
persons to enter upon its lands 
hRS been assumed to have been 
given by tbe state with reference 
to the lands ot the state: and tbe 
state. for the maintenance of 
peace and good order. has pro· 
tected the citizen in the acquisi· 
tion and enjoyment on its lands 
of certain property rights ob· 
tained tbrough possession, - per· 
haps the mode by which all prop· 
erty was originally acquired. In 
view of these facts. we feel justi· 
fied in saylnR that it W&I tbe legis· 
latlve intent to exclude &s we)) the 
state as tbe United States from the 
protection wbicb is extended to 
riparian proprietors by aection 
1422 of the Civil Code. "] 
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and 8Ilnctiolled by the ·Ie-Jislation· of the state and of congress, are 
confined in their operation to the public domain of the United 
States. All extension of these doctrines to other lands and other 
proprietors. and all additional rules, must necessarily proceed 
from the states themselves. [It is accordingly held that the 
federal statute, heretofore referred to, applies only to govern
ment lands, and does not give the right to appropriate water on 
lands already held in private ownership.l And in favor of 
one's claim of right in the waters of a stream by appropriation 
there is no presumption that, at the time of the appropriation, 
the lands were public lands.2J 

§ 81. Jurisdiction of state and United Sta.tes dis
tinguished. 

It should be observed, in this connection; that the United 
States government has no power whatever to prescribe for its 
grantees any general rules ofla\\" concerning the use of their lands, 
or of the lakes and streams to which they are adjacent, binding 
upon its grantees of portions of the public domain situated 
within a state, and becoming operative after they have acquired 
their titles from the federal government. The power to prescribe 
such rules, forming a part of the law concerning real property, 
belongs exclusively to the jurisdiction of the states. Over its 
public land8 situate within a state, the United States has only 
the rights of a proprietor, allll not the legislati\'e and govern
mental rights of a political sovereign. Even with resp~ct to the 
navigable streams within a state, the powers of tht' foderal gov
ernment nre limited, and a j'Jrtiori that is 80 with respect to 
streams which are innavigable. In the great case of Pollard's 
Lessee v. Hagan,3 the authority of the :United States over its 

lCurUs v. La Grande Water Co .• 
20 Oreg. 84, 23 Pac. Rep. 808. 
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public lands within a state was thus defined by the supreme 
eourt: "When Alabama was admitted into the Union, she 8U~ 
eeeded to all the rights of sovereignty, jurisdiction, and eminent 
domain which Georgia possessed at the date of the cession, ex
<!ept so far as this right was diminished by the public lauds re
maining in the possession and under the control of the United 
States. Nothing rl!Illained in the United States, according to 
the terms of the agreement, but the public lands. And, if an 
express stipulation had been inserted in the a,.areement granting 
the municipal right of sm,ereignty and eminent domain to the 
United Stat.es, such stipulation would have been void and inop
erative, because the United States have no constitutional cnpac
ity to exercise municipal jurisdiction, sovereignly, or eminent 
domain within the limits of a state, except in cases in which it 
is expressly granted. * * * In the case of llnrtin v. Wad
dell, I the present chief justice, in delivering the opinion of the 

court, said: • When the revolution took place, the p<-'Ople of 
(ach state became themselves sovereign, and in that charac
ter hold the absolute right to all their navigable waters, and 
the soils under them, for their own common use, subject only 
to the rights since surrendered by the constitution.' To Ala
bama, then, belong the navigable waters, and soils under them, 
in controversy in this CIlSe, subject to the rights surrendered by 
the constitution to the United States." Recognizing the power 
of the United States over such navigable streams for the pur
pose of regulating commerce, the court adds: "The right of em
inent domain over the shores and the soils under the navigable 
waters, belongs exclusively to the states within their respective 
territorial jurisdictions, and they, and they only, have the con

stitutional power to exercise it. • * *" Summing up ita 
eonclusions, the court said: "First, the shores of navigable wa-

'16 Pet. 410. 
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ters, and the soils under them, were not granted by the constitu
tion to the United States, but were reserved to the states respect
ively; B«Ondly, the new states ha\'e the same rights, soverei~ty, 
and jurisdiction over this subject as t.he original states; thirdly, 
the right of the United States to the public lands, and the power 
of congress to make all needful rules and regulations for the sale 
and disposition thereof, conferred no power to graut to the plain
tiffs the land in controversy in this case." 

§ 82. Power of government to annu:: conditions 
to grants. 

Over the public domain within a state, and the innavigable 
streams and lakes situated thereon, the United States has there
fore only the rights of a proprietor. Undoubtedly, as held in 
the case of Union Mill & Min. Co. v. Ferris,l by virtue of its 
proprietorship, the United States has a perfect title to the pub
lic domllin, and Itn absolute and unqualified right of disposal; 
and neither a state nor a territorial legislature can modify or af
fect, in any manner, the right of the ledernl government to the 
primary disposal of the public land. Also an innavigable 
stream or lake, lying within the public domain, is a part and 
parcel of the land itself, inseparably annexed to the soil, and 
the use of it is an incident to the soil, and as such passes to the 
patentee of the soil from the United States. As the federal gov
ernment, in conveying any particular portion of its public d~ 
main within a state to a particular grantee, may as proprietor 
annex any conditions to the conveyance, so that the title will be 
taken and held subject thereto, 80 it may. by congressional leg
islation, adopt any general regulations imposing any conditions 
or limitations upon the use of the public domain by all persOllS, 
or upon all persons who acquire title to portions of the public 
domain from the government, and the titles 80 acquired will be 

118aw1. 178. before Sawyer and Hillyer, JJ. 
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held by the grantees thereof subject to such conditions and lim
itations. Thus, congress may provide, by genera] statute, for 
a right of way over the publtc lands unsold, for the ditches and 
canals of those who have made a prior appropriation of water, 
and that all grantees who subsequently acquire portions of this 
land shall take and hold their titles subject to such existing 
rights of way; or that all grantees of the public lands bordering 
upon a stream shall take and hold their titles subject to any 
previously existing appropriation of its water; or that all grant
ees of the public lands shall take their titles subject to the local 
customs or laws of the state within which the lanus are situated, 
concerning the UIieS of water for mining, irrigating, agriculture, 
and other purposes. Congress has, in fact, adopted such legis
lation, prescribing rules concerning the disposition of public 
lands, and imposing conditions or limitations upon the titles 
obtained by purchasers. By one section of the act of 1866, al
ready mentioned, it is enacted: i "As a condition of sale, in the 
absence of necessary legislation by congress, the local legislature 
of any state or territory may provide rules for working mines, 
involving easements, drainage, and other necessary means to 
their complete development; and those conditions s1wJ1 befully ez
preaed in the patent. II The patent here spoken of is clearly that 
issued by the United States to the purchasers and other grant
ees of the public domain, and such grantees tuke their titles sub
ject to easements and other similar rights held by other persons 
UDder the customs and laws of the state.' This power of the 
United States to impose conditions and limitations upon the use 
of the lanus within a state, which were originally public, is con
fined to their primnry disposal to its immediate grantees. If, 
therefore, the public land bordering upon a stream, and situate 

J Rev. SL U. 8. Ii 2888. field G. M. Co .. 9 Saw.)'_ 441, .. 0-
f See the oblervations of Sawyer. 18 Fed. Rep. 801. 

J.,18 WoodrutI v. Xorth Bloom-

LAW w. R.-4 (49) 
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within a state, should all be conveyed to private persODB, free 
from any conditions or limitations I congress would have no 
power to control such persons in the use of their land~ or in the 
use of the stream upon which their lands border. The power 
to legislate and to prescribe rules under these circumstances be
longs exclusively to the state, as a part of its supreme munici
pal authority over persons and property within its jurisdiction. 

IV. CoNFLICTING CLAIMS BETWEEN SE'l"l'LERS AND ApPROPRI

ATORS. 

§ 33. Convene of doctrine of appropriation. 

It has already been shown that the prior appropriation of 
water wholly upon the public lands of the United States is good 
against subsequent grantees or patentees of tracts upon the same 
stream or lake deriving their titles from the federal government. l 

It follows, by necessary implication from this statute, as well 
as on geneml principJe, that if a person has acquired title from 
the United Stlltes to a tract bordering upon a stream or lake ly
ing within the public domain, before an appropriation has been 
made of its waters, any subsequent appropriation of its waters, 
made by another person, in pursuance of the local customs or 
laws recognized hy the Jegislntion of the state and of congress, 
Dlust be subject to such prior title, and to the riparian rights 
belonging to the holder thereof.s [And it is held that a right
ful occupant of public land can acquire a water right which will 
become appurtenant thereto, although the land was unsurveyed, 
and he had no legal title, when the right was acquired.· So 
also, one who a~'cluires his right to a water ditch and water 
right thrllugh public lund, under the act of congress of 1866, 

1 See ante. §§ 25-28; Act Congo 
July 9, 1870. 

~ Union Mill & M. Co. v. Ferris. 
S Sawy. 176; Union Mill & M. Co. 
"f. Dangberg, Id. 450; Vansickle y, 
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Haines, 7 Nev. 249; and see Cran
dall v. Woods, 8 Cal. 188; Leigh Co. 
"f. Independent Ditch Co., Id. 8la8. 

8 Ely v. Ferguson, 91 Cal. 187, 
27 Pac. Rep. 587. 
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but after the grant of a right of way to a railroad company, 
takes subject to the prior right of the railroad and cannot re
cover the damages that may be necessarily occasioned to him 
by ita entry on its right or way.l] 

§ 34. When title from United States is perfected. 

When does a person thus acquire a title from the U~ited 
States, within the meaning of this rnle, so that any subsequent 
appropriation of water shall be subject thereto? The legisla
tion of congress provides for various modes of acquiring title to 

public lands by different classes of persons,-by ordinary actual 
purchasers, by pre-emptOrs, by homestead settlers, and the like. 
In all these instances the claimant is required to do certain pre
liminary acts,-to tile a declaration or notice, to make a loca
tion, to pay the purchase price, and the like; and after all these 
acts have been duly performed by him, including the payment 
of the price, if necessary, he is entitled to receive Ii patent from 
the government, which is executed and delivered to him by the 
proper officer, usually after some lap!le of time. In all cases 
these steps must be taken in respect to land which has been sur
veyed by the government, or else the whole proceeding i~ nu
gatory. Wherever a patent is required by the legislation, no legal 
title passes to and vests in the purchaser, occupant, or other 
grantee until the patent is executed and deliveredj the patent 
alone is the final conveyance of the legal estate. If, however, 
the settler, pre-emptor, or purchaser has duly complied with all 
the requirements of the st.'1tute, including, if necessary, the pay· 
ment of the purchase price, so that nothing is left to be done 
by him in order to entitle him to a patent, he certainly acquires 
an equitabJe estate in the tract of land,-an eqllitnble estate 
which the courts will and do protect. When a person has thus 

IBybee v. Oregon & C. R. Co.,l8B U. I:l. 663, 11 Sup. CL Rep. 1141. 
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done all that he is required to do, and all that he can do to per
fect his title, and must await the convenience or leisure of the 
proper governmental official in obtaining the conveyance which 
clothes him with a complete legal estate, it would be in the high
est degree unjust and inequitable if his rights, as a prior pur
chaser or grantee from the government, conld be postponed, or 
endangered, or in any way prejudiced or affected, by a delay 
in the actual execution and delivery of the patent to him. 

§ 3lS. When patentee's riparian righ~ vest. 

We thus reach a conclusion which is in accordance with the 
plainest principles of equity, that the rights of a prior purchaser 
or grantee of public land from the government, as against any 
subsequent appropriator of water, become vested and perfect, 
at least from the time when he has duly perfornjed all the stat
utory requirements, including, if necessary, the payment of the 
purchase price, which entitle him to a patent or other final con
veyance or evidence of his legal title, and not merely from the 
time when he actually receives his patent or other final convey
ance. Whether his rights are not even more extensive; whether, 
after he has duly performed all the statutory requirements, and 
has perfected his title by obtaining l\ patent, his rights as a prior 
grantee, purchaser, or owner do not relate back to the date of 
the first or initiative act in the whole continuous proceeding,
is another question which will be se,lJurately eX:.Illlined. 

§ 36. Review of the authorities on this point. 

The above proposition, that the prior rights of th~ grantee, 
purchaser, or private owner under the go\'crnmcnt are at least 
vested and complete, DS against any SUb!;l''1l1ent al'proprintor of 
water, by the due performance of all the preliminary step:;, 
including payment, which entitle him to a patent, and do 110t 

originate solely from the patent nor ultach only from the date 
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of its delivery, seems to be fully settled by the decisions. In 
pnion Mill & Min. Co. v. Dangberg,' the court held. that one who 
has entered a tract of the public lands, under the provisions of 
the statutes of congress, and has fully paid for it, and has re

ceived the certificate of purchase from the governmental official, 
becomes vested with the equitable title, and as such equitable 
owner is entitled to all the water rights of a riparian proprietor, 
even though he has not yet received a patent. Also that one 
who has duly entered a tract of land in confornlity with the 
requirements of the homestead act, and continues to reside 
thereon, becomes entitled to the water rights held by any ripa
rian owners. And, in general, a person who entered and Pftid 
for a tract of the public lands before the act of 1866, holds his 
land unaffected by that act, since his patent will relate back to 
the date of his entry,-the inception of his title. 

In the very important case of Vansickle v. Hnines,' the su
preme court of Nevada decided the following general proposi
tiOIlS: As the United States has an absolute and perfect title to, 
and unqualified property in, the public lands; and as running 
water is nn incident to or part of the soil over which it natu
rally flows,-a patent given to a private person-in the absence 
of any special limitatiolls or exceptions or easements contained 
in the instrument itself, or created by statute-carries not only 
the unincumbered fee of the soil, hut the stream naturally flow
ing through it, and the same rights to its use, or to recover for 
a diversion of it, os the United States or allY other absolute 
owner could have. An owner of land over which a stream nat
urally flows has a right to the benefits which the stream affords, 
independently of any particular use; that is, he hOfl an absolute 
and complete right to the flow of the water in its natural chan
nel, and the right to make such use of the water, when he choota, 

J 2 Saw1. 400; and lee Union MUI & M. Co. v. Ferri., 28aw1. 178. 
11 Nev. 249. 
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as will not damage others located on the same stream and en
titled to equal rights with himself. A patent to land from the 
United Staf.e$, in the absence of any statutory or other limita
tions, carries with it a natural stream running through the land 
as an incident thereto, together with the right to have it re

turned to its channel if diverted. It follows, therefore, in 
the absence of special legislation to the contrary, that a pre
emptioner, while occupying and improving one quarter section 
of the public land, has no right to enter upon another quarter 
section, to which he makes no claim, and divert from it a val
uable stream of water for the benefit of the land which he is 
claiming. In regard to the general doctrine of riparian rights 
among the various proprietors of private lands on the borders of 
a stream, the court holds that. the territorial statute, adopting 
the common law of England, was ratified anrl embraced by the 
state collstitution i that the common-law doctrine as to run
ning water allows all riparian proprietors to use it in any man
ner not incompatible with the rights of others, so that no one 
can abRolutely divert all the water of a stream, but must use it 
in such a manner as not.to injure those below him; that the 
early decisions of Nevada, and those of California, hold-ing that 
priority of appropriation gave a right to the use of water, were 
made in cases where there was no title to the soil. and have no 
btaring in ca8e8 where abiJIJlute title II.aB been acquired. 

In Leigh v. Independent Ditch CO.l the complaint alleged 
that the plaintiffs were owncl"S and in possession of a certain 
tract of mining land through which a natural stream flowed, 
and that defendants had diverted the waters thereof to their 
injury, and prayed -relief. Defendants demurred to this com
plaint, on the ground that it did not allege any appropriation 
or use of the waters by the plaintiffs. 'I'he court said: "The 

18 Cal. 8'>..8, (1~7.) 
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demurrer was properly overruled. The allegation that the plain
tifli were the owners and in the p08Se88ion of the mining C'laima 

[the tract of land] was sufficient. And the ownership ana p0s

session of the 'claims' draw to them the right to the use of the 
water flowing in the natural channel of the stream. The diver
sion of the water was therefore an injury to the plaintiffs, for 
which they could sue. The principle involved in this case was 
expressly decided by this court in the C8se of-Crandall v. Wooda. l 

In that case it was said: 'One who locates upon public lands, 
with the view of appropriating them to his own use, becomes 
the absolute owner thereof, as against every one but the gOvern
ment, and is entitled to all the privileges and incidents which 
appertain to the soil, subject to tho single exception of right.'4 
antecedently acquired.'" 

The conclusion heretofore reached, that the rights of a prior 
grantee or purchaser from the United States, as against suble. 
quent appropriators ofwnter, must be regarded as complete and 
perfect, at the latest, from the time when he has fully performed 
all of the statutory requirements, including payment, which en
title him to a patent, and not from the time of his receiving a 
patent, may appear, perhaps, to conflict with the recent decis-

18 Cal. 188. (1857.) The noint 
actnally decided in this c8le il. of 
conrle. anthorltatively sellied by 
the later utterance of the lame 
court made in tbe lublequent case, 
as quoted above in tbe teIt. A. 
peruw of the opinion in CraDdall 
•. Woodl would leave it doubtful. 
to lay the le8lt. iD the absence 
of lbe lublequeDt iDterpretatlon. 
whether Inch a point was d«idld. 
Some portioDI ofthe opinion Beem 
to iDtimate-even if they do Dot 
eztirellly hold - that the mere 
prior _FU!Jf'.1Up and pouumn of a 
traet of land upon a .tream do Dot 
render the proprietor'1 right.B to 

the waters thereof perfee" or at 
leut do Dot entitle him to any reo 
lief against a diversion of such wa· 
ters by another person; lbat even 
the prior _ of the land must 
have made Borne actual appropria
tion of the water to his own OIel • 
before be caD maiDtaiD aD action 
against the diversion by another 
person whOle claim is Inbsequent 
to his own. In other WOrdl. tbat 
mer~ prior urrner8kip of riparian 
lands does not confer full and per 
fect riparian rightB to the water. 
See. also. to the Bame eifect, Ne
vada Co. & Sac. Canal Co .•. Kidd. 
87 Cal. 282. 
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ion in Osgood v. El Dorado, etc., Co.;1 but a careful examin~ 
non of that case shows that no such conflict was intended, and 
none could legitimately arise upon the facts. The plaintiff re
lied upon the doctrine of relation, in order to carry his right 
back to his firat proceeJing';, which were earlier than those of 
the defendants, and the court simply held that on the facts the 
doctrine of relation did not apply. The plaintiff's firBt step was 
taken while the lands were unsurveyed; and his earliest legiti-

156 Cal. 571, 578. My reference 
to this decision on a previous page 
(GAte,.§ 26) does not describe it 
with perfect. accuracy. and needs 
lOme correction. It is true tbat 
the reporter's head-note represents 
the court as laying down the fol
lowing general rule: "In a ques
tion of priority of right between 
an appropriator of water on the 
public lands and a pre· emptor, the 
right. of the latter date from the 
iSBuance of his patent." It is also 
true that Mr. Justice Ross says, in 
hiBopinion: "The plaintiff's rights 
must therefore be held to have at
tllched on the twenty-fifth of Oc
tober. 1871, the date of the issu
ance of his patent." But this lan
guage cannot have been intended 
to lay down a general rule appli
cable to all pre·emptors; it must 
have referred entirely to the par
ticular facta of that case. This 
plainly appears from the sentence 
immediately preceding, and from 
the cases which he cites in snpport 
of his conclusion,- these very 
cases recognizing the rule that a 
grantee's right may relate back to 
a date before that of his patent. 
He says: "The plaintiff seeks to 
invoke the doctrine of relation; 
but for obvious reasons no case 
was made for the application of 
that doctrine." The plaintiff took 
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possession of his land .evera! 
years before it was surveyed. It 
was surveyed in 1865. In Jllne, 
1868. he filed his first declaration 
as a pre-emptor; in 1870 he had 
paid up; and in 1871 he received 
his patent. But the defendants 
had taken their first step, from 
which their rights of appropriation 
arose, in March, 1867. It thus ap
pears that. even if the plaintiff's 
title did relate back to the date of 
his declaration in 1868, it was still 
subsequent to defendants' right 
of appropriation, which accrued 
in 1867. The remark that plain
tiff's title attached at the date of 
his patent was not, therefore, es
sential to the decision actually 
made on the facts. [But a recent 
authority speaks of this case in 
the following language: "Osgood 
v. Water Co. presented a question 
of priority between an appropri
ator of water on lands of the Unit
ed States and a pre-emptioner. It 
was there held that, by reason of 
the express language of the seven
teenth section of the act of con
gress of July 9, 1870, amending the 
act of July 26,1860, the rightsofthe 
pre-emption claimant, as against 
an appropriator, date only from 
his patent or certificatc of pur
chase." Lux v. Haggin, 69 Cal. 
2M, 10 Pac. Rep. 782.] 
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mate proceeding was 8ubsequent to the date at which defend
ants' rights of appropriation accrued. 

In Farley v. Spring Valley Min., etc., Co.' the plaintiff, a 
pre-emptor, had settled on public lands of the United Stata, 
and filed his declaratory statement on February 27, 1871; he 
had proved up and paid the purchase price iu 1877; and he 
received his patent ou January 23, 1879. The defendants 
made an appropriation of water after 1871, but before 1877. 
The court held that the plaintiff's rights as a private propri
etor only accrued in 1877, when he had proved up and paid 
the price; and he was therefore a subsequent purchaser as 
against a prior appropriation of the defendants. This case 
clearly recognizes the doctrine that the rights of a grantee or 
purchaser from the United Stutes, as against another party 
claiming under the government. do not accrue from the time 
of executing and delivering his patent alone; but are complete 
when his equitable estate is perfooted by his performing all of 
the requisites which entitle him to receive a patent. 

The rights of the prior owner of a tract bordering on a stream, 
as against a subsequent appropriator of its waters upon the pub
lic domain, are impliedly, even if not expressly, recognized by 
other decisions. In Gibson v. Puchtu,2 the court held that 
when the title of two parties to public mineral lands is based 
on possession alone, the older possession gives the better title 
as between the two, even though the elder possessor uses his 
land for agriculture and the younger for mining. In such a 
case, their rights, as against each other, depend upon the com
mon-law doctrines applicable to adjoining land-owners. The 
agricultural occupant has a right to use the water for the pur
pose of irrigating his pwn land in a proper and reasonable man
ner, and no cause of action can arise against him for such use, 

168 Cal 14. 183 Cal. 310. 
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even though the mining occupant may sustain some injury 
therefrom; he would only be liable for a negligent or willful 
injury done to the other occupant by means of his irrigation. 
What is thus true of an occupant whose title to a riparian tract 
of the public lands resta wholly upon a prior posseasion, must 
certainly be true of an owner whose title to such a tract rests 
upon a prior patent, oonveyance, or other grant from the United 
States. 

§ 37. Riparian lights protected. 

In Wixon v. Bear River. etc., Co.,J the court held that if a 
tract of land on the bank of a stream in the mineral regions is 
inclosed and appropriated for the purposes of a garden or orchard, 
and the water of the same stream is afterwards appropriated 
by another person for mining purposes, at a point above the 
tract, the water subsequently appropriated must be used 80 as 
not to injure the garden, orchard, or fruit treesj that one who 
incloses a tract of pu blic land in the mineral regions, and plants 
it with fruit trees, acquires a vested right therein, and a subse
quent appropriator must use the water for mining purposes 80 

as not to disturb such vested right, or destroy or injure the gar
den or orchard. 

The rights of a private owner who has obtained a full title to 
a tract of land bordering upon a stream have been stated by 
quite recent decisions of the California supreme court. "As b~ 
ing owners of the land, the plaintiffs have an interest in the liv
ing stream of water flowing over the land i their interest is ealled 

194 Cal. 86'1; and 8ee Rupley v. 
Welcb. 28 Cal. 4:18; Hill v. Smith, 
27 Cal. 476. The right of the prior 
occupant was here merely POSS8S
sory as against th8 United StateB. 
An early 8tatute of CalifornIa 
seemB to have given miners a right 
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to enter upon the landa of prior oc
cupantl uled lolely for ftlll"flling 
purposes, when Iitnated in the 
mineral regioDs; the iDterelt of 
such occupants being only P08-
.8180rl· 
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the 'riparian right.' Under settled principles, both of the civil 
ud the common law, the riparian proprietor has a usufruct in 
tbestream as it passe80ver his land."1 In Creighton v. Evans! 
the same court held that the right of a riparian private owner 
to have the water of the stream run through his land is a vested 
right. and any in~rference with it by another person gives him 
a cause of action for appropriate relief; that a diversion of the 
water by one who is not a riparian proprietor 01) the same stream 
is a legal wrong to the person who is such a riparian owner; that 
a person who is not a riparian proprietor has no right to take 
any water from the stream, even if enough is left for the uses of 
the riparian owner,--even if the latter has sustained no actaal 
damage from the diversion. 

f 88. Doctrine of relatlon applied to patenteee. 

It having been shown that the rights of a patentee from the 
United States, as a prior purchaser or owner, relate back at least 
to the time when he has duly performed all the acts, including 
payment, which entitle him to a patent, the question still re

mains whether his rights do not in fact relate back to the date 
of his first or initiative step in the course of proceedings pre
scribed by congress,-as in 'tlase of a pre-emptor, to the filing 
of his declaratory statement. 

S 89. Grounds for the applicatlon of th1a doctr1ne. 

This question arises in the construction and application of 
general statutes of congress, which were intended to encourage 
actual settlers and occupants of the public lands, by providing 
a means for such actual settlers to acquire the private ownership 
of'tracts of land, and for such actual occupants to acquire the 
right to divert and use the waters of streams. The same policy 
plainly underlies the whole system of legislation. When any 

JPope v. KiDgmaD, M Cal. 8, G. s G8 Cal. lIS. 
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conflict arises between parties seeking to avail themselves of 
these different statutes, - between parties seeking to acquire 
tracts of land under one set of statutes and parties seeking to 
acquire water rights under another,-it would seem to be just 
and reasonable that the same principle or method of construc
tion and interpretation should be extended to all these statutes 
in determining the rights of such conflicting claimants. In re
spect to the appropriator of water on the public lands, when he 
has duly posted and given the notices of his appropriation, and 
has followed up this initiative by proceeding to construct his 
ditches, dams, and other works with reasonable diligence, and 
without unreasonable delay, his right of appropriation, when 
his works are thus completed, relates back to the date of his 
first or preliminary act. 1 This rule seems to be fully settled. 
In C88t'fI of conflict as to priority of right between such appro
priator of water and a patentee of land from the United States, 
it would seem to be just and reasonable that the same rule of 
interpretation should be extended to the other similar legisla
tion of congress by which private persons are authorized to ac

quire title to portiolls of the public domain as pre-emptofS, 
homestead occupants, and the like. Congress has given no in
timation of a policy more favorable to the use of wa.ter on the 
public domain than to the use of the public lands for all other 
beneficial purposes. In the absence of decisions, it would nat
urally be supposed that the same rule should be applied to all 
persons who acquire rights under this system of legislation, in 
determining any conflict which may arise between them. 

§ 40. California decisions. 

The decisions dealing or appearing to deal directly with this 
question are very few. In California the rule is settled agaiM 
the claims of a pre-emptor who has received his patent from the 

1 See Osgood v. El Dorado, etc., Co., 56 Cal. 571. 
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tJmtoo States, 80 far as it can be put at rest by one decision. 
In Farley v. Spring Valley M. & I. Co., I the plaintiff, a pre
emptor, settled on government land; filed his declaratory state
ment February 27, 1871; proved up and paid in 1877: and 
obtained his patent January 23, 1879. The defendants made 
an appropriation of water which began after 1871, but befort' 
1877. The plaintiff's right was held to have begun only in 
1877, when he had "proved up and paid," and he was there
fore a subsequent purchaser to the defendant. This decisioll 
was rested upon the following grounds: The public land be
longed to the United States until the plaintiff had proved up 
and paid in 1877. Until that time congress had full power to 
withdraw the land from sale, and to sell or grant it to another. 
Certain cases were cited as expressly sustaining these conclu
sions.1 

§ 41. Review of the cases. 
With great respect for the able court which rendered this de

cision, and deference to its learning and ability in all questions 
connected with governmental land titles, I think that the matte" 
actually decided in Frisbie v. Whitney, Hutton v. Frisbie, and 
Western Pac. R. R. v. Tevis do not sustain the conclusion which 
they reached in Farley v. Spring Valley M. & I. Co.; that a care
ful examination of these prior cases will show that they dealt 
with an entirely different state of facts, and an entirely different 
kind oflegislation; and that the opinions in these cases avowedly 

15M Cal. 142. 
INamely, Frisbie v. Wbltney, 9 

Wall. 187; Hutton v. Frisbie, 87 
Cal. 475; Western Pac. R. R. v. Te· 
vis, 41 Cal. 489. The court allo beld 
that under the acts of congress, 
July 26, 1866. and July 9. 1870. 
the defeodantl obtained "ezlltinll 
rigbtl" to coostruct aod use their 
reservoir, whIch were excepted 

and saved In tbe patent Issued to 
the plaioti1f; citlog Jeooilon v. 
Kirk, \18 U. S. 460; Broder v. Na· 
toma, etc., Co .• 50 Cal. 621. Of 
course the real question wa. 
whether the defendants bad aoy 
lucb "existiog rights" at tbe time 
when the right of the plBioti1f flret 
accrued and became vested .. 
avail'" tIu dife1ll.iallu. 
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and carefully except and exclude from their operation such ques
tions as that of priority of right between a pre-emptor and an 
appropriator of water, aritaing under the general statutes of con
gress concerning the disposition of the public lands among pri
"'ate proprietors or occupants. In order to understand the .ex
act points decided by the United States supreme court in Fris
bie v. Whitney, and the character of the legislation to which it 
relates, a brief statement of the material facts is necessary. A 
certain person, whom I will designate as A., held a Mexican 
grant to a large tract of land in California. This grant was for 
years supposed to be perfectly valid, and A.'s title as perfectly 
good. He had from time to time sold and conveyed portions 
of it to divers purehasers, who had for years held possession of 
their fanns, inclosed them, built on them, planted orchards, and 
otherwise improved them, under the supposition that the titles 
obtained from A. were valid. At ll'ngth the supreme court of 
the United States decided that the grant to A. was null and void, 
and the land included in such grant was therefore the public do
main of the United States, subject to all of the general statures of 
congress concerning the public domain. Immediately upon the 
rendition of this decision, a great number of persons rushed onto 
the tract, and, di!'regarding the rights of the prior occupant!", 
proceeded to locate claims as pre-emptors upon it, upon the 
improved and cultivated and occupied portions, to file their de
claratory statements, and to take the olher steps necessary. un
der the general statutes, in order to secure their titles 8S pre
emptors of the public lands. This proceeding was a palpable 
wrong to the bona fide and innocent occu pants who were thus dis
possessed. In this condition of facts, congress interfered, after 
the pre-emptors had filed their declaratory statements, but before 
they had paid the price so as to be entitled to patents, and by a 
special statute, applicable to the lands includl'd in A. 's grant, 
withdrew those lands, or at least such portions of them 88 had 
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been sold to bonn fide purchasers, from snIe or pre-emption under 
the general statuta, and confirmed and established the rights and 
titles of Buch prior bona fide purchasers holding under A.'s grant, 
as against the claims of the pre-emptors who had located baets 
and filed declarations, but had not yet proved up and paid. A 
controversy arose concerning the ownership of a certain tract be

tween a pre-emptor and a prior purchaser and occupant under 
A.'a grant, which the supreme court of the United States finally 
decided in the case of Frisbie v. Whitney. 1 As the reporter'a 
head-note accurately describes the questions passed upon by the 
court, it will be sufficient to quote it, without giving more elab

orate extracts from the opinion. It will be seen that all the 
equities were strongly in favor of the prior occupants and against 
the pre-emptors. The head-note is as follows: "Occupation 
and improvement on the public lands, with a view to pre-emp
tion, do not confer a vested right in the land so occupied, [i. e., 
as the rest of the case plainly shows, a ve~ right against the 
United States.] It doea confer a preference over others in the 
purchase of such land by the bona fide settler, which toill enable 
him. to protect hiB potW8¥itm again,t other individual8, and which the 
land-officers are bound to respect. This inchoate right may be 
protected by the courts against the claims of other persons who 
have not an equal or superior right, but it is not valid agawt 
the United States. The power of congress over the public lands, 
as conferred by the constitution, can only be restrained by the 
courts, in cases where the land has ceased to be government 
property by reason of a right vested in some person or corpora
tion. Such a vested right, under the pre-emption laws, is only 
obtained when the purchase money has been paid, and the re

ceipt of the proper land-officer given to the purchaser. Until 
this is done, it is within the legal and constitutional competency 

19 Wall. 187. 
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of congress to withdraw the land frv1m tlll.try qr Bale, tJwugh thiB may 

defeat the imperfect right of the aettler." The case of Hutton v. 
Frisbie I was an exactly similar controversy. growing out of the 
very snme transn.ction, involving exactly the same questions, 
which the supreme court of California decided in the same man
ner. In Western Pac. R. R. v. Tevis l the court held, for the 
same reasons, that congress has power, by a special statute giv
ing the right of way over the public lands of the United States 
to a railroad company, to include within such statutory grant, 
and thus convey to the railroad, portions of the public lands 
which pre-emptor!! had previously entered, located, and claimed, 
under the pre-emption laws, but for which they had not yet 
paid and received certificates of purchase. 

It is plain that the courts do not intend, in these three cases, 
to touch upon the question. to what period or stage of his pre
liminary proceedings does the right of a pnH!mptor, (or other 
purchaser,) after he haa received his patent, relate back, in a con
test as to priority with another persoll claiming title under the 
!Ienerallegislation of congress? Thesc cases simply hold that a 
pre-emptor who has merely located 0. tract of the public land, 
<)Ccupied it, and filed th" preliminary declaration, but has not 
yet paid the price, obtains no vested right therein against the 
United States; and that congress may, therefore, by some spe
cial statute eltercis" ita continuing rights of ownership over such 
tract, withdraw it from entry, location. settlement, or sale un
der the operation of the generallegislntion, and may sell or do
nate or grant such tract to another person, without regard to the 
inchoate and imperfect right to it of the pre-empt.or. The con
flicting rights of two persons claiming under different provis
ions of the general statutes of congress concerning the acquisition 
of private titles or interests in the public lands,-general stat.-

187 Cal. 47G. 
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utes which were dictated by and carry out the same liberal 
policy,-prebellt, in my opinion, another question, which, I 
would most res..,ectfully but earnestly submit, is not embraced 
within nor passed upon by the three decisions above described, 
and which were cited and relied upon in Farley v. Spring Valley 
M. & I. Co.l Those cases deal with the interest of a pre-emp
tor before he obtains a patent, and before he has paid the price, 
not with his interest by relaticm after the patent is delivered. 
Even that inchoate interest is not a mere nullity. While it is 
not, in its imperfect condition, a perfect and vested right to the 
land as against the United States, the supreme court pronounces 
it to be an existing right which the courts will protect against 
third Jlf.rMns who have no superior or equal claims. When 
are the claims of third persons, derived from other portions of 
the general system of legislation concerning the acquisition of 
private ownership in the public land~, superior or equal to the 
inchoate right of the pre-emptor? It seems to me that thi8 ques
tion is carefully distinguished by the decisions above quoted, 
and excepted from their operatiunj that those dtlcisions are con
fined to a special act of congress directly withdrawing specific 
portions of the public lands from the operation of such general 
legislation as t.he pre-emption laws, and do not touch upon the 
effect of the general statutes dealing with the public lands, and 
prescribing the modes by which private titles or interests therein 
may be acquired. 

In Hutton v. Frisbie, a case which arose on the same facts, 
Chief Justice SawYtlr. delivering the opinion of the court, said;l 
"Nor do we question the rule adopted in Chotard v. Popes and 
Lytle v. State,' to the effect that when a party is authorized by 
an act of congress generally to enter 'in any land-office,' etc., 'a 
quantity of land not exceeding,' etc., he must be limited in his 

J 58 Cal. 1 f2. 
181 Cal. 4711, 481i, 486. 

LAW W. R.--5 

112 Wheat. 587. 
'8 How. 838. 
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selection to lands subject to selection, and.cannot take lands al
ready sold, or reserved from sale, or upon which a pre-emption, 
or some other right. has attached under a law which is still in 
jorce, and which covers and protects it. The rule is obviously 
sound. It cannot for a moment be supposed that congress, by 
such genel'(ll acf.8, contemplated that the party should be author
ized to take land upon which other parties had already entered 
and taken steps to acquire it, and were diligently pursuing their 
rights under acts still injflrce with reference to that land, or that 
it intended in this general way to repeal such act~. The two 
acts in such cases are not necessarily inconsistent, Ilnd can be so 
(~onstrued in the mode adopted by the court as to stand to

gether; and in snch cases it is obviously the duty of the court 
so to construe them. But such is not the case with the act we 
are now considering.» Again: "The policy of the pre-emption 
law!; was undoubtedly beneficE'nt. They were intended to give 
those who were. pioneers in the unsettled wilds of the public do
main the first right to purchase the unoccupied lands which 
they have had the coumge and hardihood to settle, and it will 
a/way8 be our pl~/re as toeU as duty to extend to aU 8UCh the utmoat 
jl)'Ofecfinn jmtijied by the lau's oj the land. But this beneficent pol
icy has no elE'ment in harmony with the principle that impelled 
lIlen to rush in upon the improved po.ssessions, and avail them
~el\'es of the labor of their neighbors, under the condition of 
things connected with the Suscol rancho, [i. e., the grant to A.] 
The equities which lay at the foundation of the pre-emption pol
icy \vere, in this particular instance, not with those who entered 
upon the Po!;sc:':sions of such of their neighbors as were honest 
purchasers; but they were all, and even equities of a much 
higher obligation, with the purchasers in good faith, who were 
not merely pioneers. but also parties who had paid for their 
lands, and long occupied and improved them, under the belief 
that they had a good title; and congress hastened to recognise 
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and give effect to those equities by passing the act in question." 
Again, the same able judge says: "The difference between this 
case and those of Chotard v. Pope and Lytle v. State, where 
the parties were entitled to select lands from a much larger 
portion of the public domain, is so obvious that argument can 
SC8rt'ely make it appear more plain. Where an act author
izes a party to enter any thousand acres of land he may select 
within specified exterior boundllries containing one hundred 
thou!Wld acres, or in a whole state, and it happens that the 
government has already sold a given tract within said bounda
ries, or a pre-emption right in favor of another party has already 
attached to said particular tract under some prior law, it is not 
for a moment to be supposed that it WI\8 intended to permit an 
cntry of the tract of land so sold, qr upon which IJ1.U:h prior right 
had already attached. But if he is authorized in express ternlS 
to enter the very same specific tract, and no other, before sold 
or upon which the pre-emption right had attached. there can 
be no doubt as to the intent to allow the entry of that specific 
tract, whether it was in the power of congress to give etfed to 
that intent or not. And that is just the difference between the 
cases cited and the one under consideration." The opinion of 
Mr. Justice Clifford in Frisbie v. Whitney' contains explanatory 
and limiting language to the same general effect. 

It would seem that language could not be more plain and 
pointed than that of the foregoing extracts, to show that the 
decisions in Hutton v. Frisbie and Frisbie v. Whitney were 
confined to the operation of special legislation dealing with 
specified portions of the public domain, and had no reference 
whatever to the effect of the general statutes of congress forming 
parts of the same general system, nor to the conflicting rights 
of priority between two parti~ claiming under the difftlrent and 

19 Wall. 187. 
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co-ezi8ting provisions of these geneml statutes. The decision in 
the case of Western Pac. R. R. v. 'revil! I was also based upon 
special legislation of exactly the same character. 

Where A. duly locates anu settles upon a surveyed tract of 
the public land bordering upon a stream, and files his declara
tory statement in (say) 1874, duly completes the requirements 
of the statute and pays the price in 1877. and receives his pat
ent from the goven1Dlent in 1879; and B. duly posts and serves 
the notices of his appropriation of the water of the same stream 
in 1875, and proceeds with reasonable diligence to construct 
his dams, ditches, and other necessary works, which are not 
completed, however, so that he can begin the actual me of the 
water until 1880,-the appropriation of water by B., it is held, 
relates back to the time of his preliminary act of posting and 
giving notice in 1875, so that he is legally in the same posi, 
tion as though his actual use of the water had begun at that 
time; while it is saiu that the right of A. as a patentee shall 
only relate back to the time when he had paid up, in 1877. 
And thus, although A.'s initial step was made before any act 
whatever done hy B., and his legal titIe '.vas perfected by pat
ent before B.'s works were completed, and the actual use of the 
water began, yet A. 's rights as a riparian owner on the stream 
are said to be subsequent to those of B. to appropriate perhaps 
the entire waters of the stream. In my opinion, there is noth
ing in the decisions of the United States supreme court, nor in 
those of the California supreme court, prior to the case of Farley 
v. Spring Valley M. & 1. Co., which necessarily establishes or 
tends to establish for the pre-emptor, or other gmntee of the 
United States, a rule so different from that which governs the 
appropriator of water; and there is nothing in the geneml stat, 
utes of congress, nor in the policy which underlies tIle system, 

141 Cal. 48t. 
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which requires Buch a discrimination between the two classes 
of claimants. The notices posted and given by the appropria
tor of water clearly do not confer on him any higher equity as 
a bona fide purchaser; since the actual and continuous posses
sion required of the prEHlmptor is a notice of his prior claim,
a notice of the very highest character. I have dwelt upon this 
particular topic at such length because the subject seemed to be 
one of practical importance; the discrimination against the pre
emptor or other private grantee of the United States seemed to 
be inequitable; the decisions bearing upon it are very few; and 
possibly the court may be called upon to re-examine the ques
tion in some subsequent case. 

i 42. La.te~ decisions estabUshing doctrine of re
lation. 

[It does not appear that the supreme court of California has 
yet heen called upon to reconsider its decision that the doctrine 
of relation cannot be applied to carry the rights of a prEHlmp
tioner or homesteader back to the date of his original entry or 
settlement, as against an intervening appropriator of a water
course flowing through or along the land. And so far as re
gards the judicial doctrine of that particular state, the question 
must be regarded as standing in the same condition as when 
our learned author wrote the preceding sections. In the state 
of Washington, also, the courts, following the lead of the Cali
fornia tribunals, have held that the right to appropriate waters 
on the public domain continues until the United States has 
made primary disposal of the soil; that the government cannot 
be said to have disposed of land under the pre-emption laws 
until final proof and payment, and not under the homestead 
law until final proof of the homesteader which entitles him to 
a patent; and hence that the doctrine of relation cannot carry 
the rights of the pre-emptioner or homesteader back to the time 
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of his first filing or settlement, so as to cut out the rights of an 
intervening appropriator of the water. I 

But these decisions can no longer be regarded as of force. 
For the supreme court of the United States has now fully and 
fairly decided the question, and ill a directly contrary manner, 
and its judgment must of cQurse be accepted as authoritative and 
conclusive. That court now holds that the filing of a home
stead entry of a tract of land across which a stream of water 
runs in its nat.ural channel, with no prior or existing right or 
claim of right to divert it therefrom, confers a right to have the 
stream continue to run in that channel without diversion; and 
this right, when completed by full compliance with the requir&
ments of the statutes on the part of the settler. and the issue of 
a patent to him, reln.le8 back to the date of the filing, and cuts 
off intervening adverse claims to the water.2 ~his decision has 
been followed and applied in Oregon.' And indeed, in that 
state, it had already been held, in accordance. with what was 
stated to be the ruling of the United States land department, 
that a settlement made by a homestead claimant upon the pub
lic lands of the United States, and compliance with the act of 
congress on the subject. segregated the same from the public 
lands and cut off intervening claims.· 

Although the decisions to which we have here referred are 
confined, on the particular facts, to the rights of claimants un
der the homestead lnw, there are even stronger reasons for ap
plying the doctrine of relation to the rights of pre-emption 
claimants. That it is the policy and intention of the general 
government to assimilate the rights llcquired under these two 

1 Tenem Ditch Co. v. Thorpe, 1 
Wuh. 8t. 568, 20 Pac. Rep. lI88; 
Ellis v. Pomeroy Imp. CO.,1 Waah. 
St. 1112. 21 Pac. Rep. 27. 

18torr v. Beck, laB U. 8. 1141, 10 
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Sop. Ct. Rep. 800, affirming 8. c. 6 
Dak. 71.110 N. W. Rep. ,l86. 

a Faull v. Cooke, 19 Oreg. (1)5, 
26 PIlC. Rep. 662. 

4 Larlen v. Navigation Co., 19 
Oreg. 240, 28 Pac. Rep. 974. 
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systems of laws is fully demonstrated by the act of congress 
which provides that the right of a settler claiming under \be 
homeetead law "shall relate back to the date of settlement, the 
same as if he settled under the pnHlDlption laws.nl] 

§ 43. :Riparian rights under Mexican grana 

What are the rights of a private riparian proprietor, who ob
tains his title by a grant from the Mexican government, guaran
tied and protected by the treaty between the United States and 
Mexico, and finally confirmed to him in the proceedings author
ized by congress for thtl purpose of carrying into effect the stip
ulations of that treaty? We see no reason why the riparian 
rights of such a riparian proprietor should differ in any respect 
from those held by any other riparian proprietor who derives 
his title immediately or mediately from the United States by 
patent or otherwise. All the doctrines and rules of the law 
which define and regulate the water rights of private riparian 
proprietors upon4inna~ streams at least, even if not UPOll 

navigable streams, belong entirely and exclusively to the jurisdic
tion and domain of state legislation. Congress has no power to 
interfere directly or indirectly with matters of this kind; anyat
tempt of congress to control them by legislation would be wholly 
nugatory. The stipulations of the treaty with Mexico simply. 
referred to, operated upon, and protected the titles of those pri
vate proprietors who held tracts of land, within the territory 
ceded to the United States, under grants from the Mexican gov
ernment. These stipulations say in substance that such actual 
and bona fide grantees shall continue to be owners of their re

spective tracts, although the territory has passed into the domain 
of the United States; and that their right of ownership shall be 
respected by the United States government. 

-,Act of March 14, 1880, c:. tID, Ii:l; 21 U. 8. 8\ .• \ L 141. 
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The legislation of congress, and the judicial proceedings in
stituted under it, were intended to carry into effect these treaty 
stipulations, and they operate solely upon the titles, by declar
ing, confirming, and establishing the private ownership of the 
grantees as derived from the Mexican government, the original 
sovereign proprietor. The treaty, and the legislation of congress 
which carries it into effect, are of course binding, not only upon 
the federal government, but also upon the governments of all 
'he states which have been established within the ceded terri
tory, and within whose boundaries the granted lands are sit.u
ated. The treaty with Mexico, while thus securing to the pri
vate proprietors the title and otJJfImIhip of the tracts of land which 
had been granted to them by Mexico, did not attempt to pro
vide tbat this ownership should be governed and controlled by 
the rules of the Mexican law, nor by any other rules of Jaw dif
ferent from those which would (lovern anu control all private 
ownership onand within the territorial jurisdiction of the United 
States, or within the jurisdiction of any particular states. Even 
if the treaty with Mexico bad expressly stipulated, not only that 
the titla of private persons holding under Mexican grantsshould 
be protected and should continue to be valid and perfect, but 
also that the ownership of such lands, when situated on the 

. banks of streams, should be governed and regulated by the rules 
of the Mexican law concerning water and other riparian rights, 
luch a stipulation would be completely inoperath'e and void as 
lOOn as ~he territory embracing these granted lands was organ
jzed into a state; the whole subject-matter would belong exelu
aively to the jurisdiction of the state; the rules concerning ripa
rian rights would fall exclusively within the domain of the state 
Jllunicipallaw,-whether that law adopteu the common-law doc
trines, or promulgated other rules in the form of statutes,1 It 

J This principle. and the authori- by Sawyer, J .. In Woodrul! v. 
tiel which support it, are discussed North Bloomfield, etc., Co., If 
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seems plain, therefore, that the riparian rights of a private pro
prietor holding by a Mexican grant duly confirmed are exactly 
the same, governed by the same rules, as those held and enjoyed 
by any other private riparian proprietor within the state. The 
aource of his title can make no difi'erenl!e as to the rights of prop
erty which accOmpany and flow from his ownersbip. Tbe ques
tion of priority between such a grantee and a person wbo bas 
appropriated the waters of the stream before his grant was con
firmed by the Urlited States authorities, must depend, '!fe ap
prebend, upon the legal etTect given to the confirmntion. Does 
the confirmation relate back to tbe date of the treaty, so tbat 
the grantee is regarded as tleri\'iug his title directly and holding 
it continuously from the Mexican government; or does the con
firmation operate only from its own date, 80 that the grantee is' 
regarded as deriving and holding his title immediately and di
rectly from the United States, in pursuance of an executory 
agreement made witb Mexico? This question we shall not ex
amine. 

~ 

§ 44. Summary of conclusions. 

The conclusions from the foregoing discussion may be brieRy 
summed up as follows: While a natural stream or lake is situ
ated on tbe public lands of the United States, within the limits 
of a state, a person !Day, under the customs and laws of a state, 
and the legislation of congress, acquire by prior appropriation 
the right to use the waters thereof for mining, agricultural, and 
other beneficial purposes, and to construct and maintain ditcbes 
and reservoirs over and upon the public land; which right, al
though merely possessory, is good against all other private per-

8."y. 441, .. o. 18 Fed. Rep. 801. 
The same principle Is discussed by 
Mr. Justice Field in dcliverinl: the 
opinion of the court in the ca"ae of 

Hagar v. ReclllDlation Dist. No. 
10~. 111 U. S. 701,8. C. 4 Sup. C\. 
Rep. 663. 

(73) 

Digitized by Goog Ie 



§ 44 LAW OF WATER BIGUTB. [Ch.3 

IODS, and is made by statute good as against the United States 
and its subsequent grantees. 

When such a right has been acquired in this manner by prior 
appropriation, subsequent grantees of tracts of the public do
main bordering on the same stream or lake--pre-emptors, home
stead settlers, and all other purchasers-take and hold their 
titles subject thereto, and the patents issued to them by the United 
States government must expressly except or reserve all such 
"existing rights" 80 acquired by other persons in pursuance of 
the customs and laws of the state. The right thus excepted or 
reserved in a patent must, of course, be an "existing right" al
ready acquired by some other person. When a grautee of the 
United States obtains title to a traC't of the public land horder
ing upon a stream, the waters of which have not hitherto been 
appropriated, his patent is not subject to any possible appropri
ation which may be subsequently made by another party" 

These rules, founded upon local customs and laws, and rati
fied by congressional legislation, are confined in their operation 
to the public domain of the United States.' If tracts of public 
land bordering on a stream, and siiuated within a state, have come 
into the private ownership of purchasers or grantees from the 

1 [When there Is nothing in the 
record to show the contrary, it 
must be presumed that the lands 
through which the stream flowed 
were public lands, and had not 
pused Into private ownership at 
the time of the appropriation. Ly
tle Creek Water Co. v. Perdew, 
(Cal.) 2 Pac. Rep. '182. Parties be
ing In the actual possession and 
use of a water privilege have a 
good prima lack right to it; but. 
when other parties prove a prior 
poaaellion and use. they overcome 
this primafaai4caae. Bumphrey. 
T. :McCall, 9 CaL 69.] 
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ISee Lobdell v. BimplOn. 2 NeT. 
274; Lobdell v. Ball. 8 NeT. 507; 
Ophir Bilver M. Co. T. Carpenter. 
4 Nev. M4; Robinson T. Imperial 
Silver M. Co .• 5 Nev. 44; Covington 
v. Becker. Id. 281; Hobart v. Ford. 
e Nev. '17; Vansickle T. Baines. 7 
Nev. 249; Barnea T. Babron, 10 
Nev. 217; Shoemaker T. Hatch, 18 
Nev. 281; Dick v. Caldwell. l' 
Nev. 167; Strait v. Brown, 16 NeT. 
817; Cramer v. Randall. 2 Utab, 
248; Munro v. hie. Id. 585; Fabian 
v. Collins. 8 Hont. 215; Burkley v. 
Tieleke. 2 Mont. 59; Caruthers v. 
Pemberton. 1 Mont. 111; andother 
cues previou8ly cited. 
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United States before any appropriation has been made of the 
water, their rights as riparian proprietors must be deternlined 
and regulated wholly by the municipal law of the state concern
ing that subject-matter, over which congress bas no power what
ever to legislate. 

Whenever a private person, as pre-emptor, homestead settler, 
or other purchaser or grantee, has acquired title from the United 
States to a tract of the public land bordering upon a stream or 
lake within a state, any subsequent appropriation of the waters 
thereof by another party is subject to his prior rights as a ripa
rian proprietor, whatever those rights may be under the mu
nicipallaw of the state; and, as against such subsequent appro
priator, his rights as riparian proprietor are complete, at least 
from the time when he has duly performed all of the statutory 
requirements, including payment of the purchase price, if nec
essary, 80 as to entitle him to a patent, and not merely from the 
time ofissuing a patent; even if his rights do not relate back to 
the initiative act of the continuous proceeding by which his title 
is finally perfected. 

(15) 
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CHAPTER IV. 

HOW AN APPROPRIATION IS EFFECTED. 

§ 45. Successive aDpropriatlons. 
46. Doctrines which control the approprlaUon. 
47. The methods by which an appropriation ia e1rec&ed. 
48. Intent to apply water to beneficial use. 
49. There must be actual diveraion. 
110. There must be actual use of water. 
51. PhYlical acts cODstituting appropriation. 
52. Notice of Intent to appropriate . 

. 58. Reasonable diligence in completion of work&. 
M. When appropriation ia complete. 
35. Appropriation relates back to firat atep. 
5&. Etfect of failure to comply with atatutory rule .. 

§ 45. Succe88ive appropriations. 

[Ch.4 

Having thus described the appropriation of waters from nat
ural streams and lakes on the public domain of the United 
States, I shall proeeed to con~ider the special doctrines which 
regulate such appropriation, and define the rights of appropri
ators. It may be stated as a general proposition, in this con
nection, that, when there have been several sUcce:38ive appro
priations of water from the same stream, each appropriator stands 
iu the position and has the rights of a prior appropriator towards 
all others whose rights have been acquired subsequently to his 
own. The term "prior appropriator" does not, therefore, al
ways mean the person who is absolutely the first to obtain an 
exclusive right to the water of a particular stream. 

§ 48. Doctrines which control the appropriation. 
The most important practical doctrines embraced under this 

head Olay be regarded as having been definitely settled by nu
merous decisions; and they are substantially the same in all the 
Pacific state:; and territories where this theory of a prior exclu-
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sive appropriation of water prevails. The various topics to 
which these doctrines relate, and which require any discussion, 
are the following: The methods by which an appropriation is 
effected; the time from which the rights under an appropria
tion become vested; the property and other rights in general of 
the prior appropriator; the amollnt of water embraced in an np
propriation, or the extent of the appropriation; subsequent 
appropriation, and the relations between successive appropria
tors of the same stream; abandonment ofa prior appropriation. 
I purpose to treat of these matters in the order here given. 

§ 47. The methods by which an appropriation is 
effected. 

It should be carefully observed that the water right now un
der discussion may be, in its essential nature, mcrdy a pOsse8$
ory right. Its acquisition and maintenance are not essential 
incidents of, and do not necessarily depend upon, a legal title 
to allY portion of the public lands held by the appropriator UII

der a patent or other conveyance from the government.' Nor 
is it necessary that the appropriator should have located or taken 
possession of any tract or parcel of the public domain bordering 
upon the stream or lake from which the appropriation is made. 
The tract or claim which he pOS!!csses, and on or at which the 
water is actually used, may be at a distance frolU such stream or 

J l-One who locatesnpon public 
lands with a view of appropriating 
them to bis own ule becomel the 
absolute owner thereof as against 
everyone but the government. and 
is entitled to all the privilegea and 
incidents which appertain to the 
soil. subject to the lingle excep
tion of rights antecedently ac
quired. He may admit that be I. 
not the owner in fee. but his POI
sessien will be lufticient to protect 

him al agalnat trespassers. If he 
admits. bowever. that he il not the 
owner of the loil. and the fact is 
establilhed that he acquired his 
rightl subsequent to tbole of oth
ers. then, as both rest for their 
foundation upon appropriation. 
the subsequent locator must take 
lubject to the rights of the former, 
and the rule. qui priM., in t6mpM" 

potiM ., in jur.. mU8~ apply." 
Crandall v. Woodl, 8 Cal. 143.] 

ti7) 

Digitized by Goog Ie 



§ 48 LAW OF WATER RIGHTS. [Ch.4 

lake, and the very object of his appropriation may be to conduct 
the water from the stream, through a ditch or canal acr0S8 the in
tervening public lands, to the tract which he possesses as a mining 
claim, a farm, or a mill; or even to sell and dispose ofthe water, 
thus conducted through the canal, to other parties, who use it 
for like purposes on their own "claims" or tracts of land. The 
true "riparian rights" belongtng to "riparian proprietors," by 
virtue ofthei r actual ownership oflands bordering upon a stream, 
will be considered hereafter; they are foreign to the present dis
cussion. 

§ 48. Intent to apply water to bene1lcial use. 

In order to make a valid appropriation of waters upon the 
public domain, and to obtain an exclusive right to the water 
thereby, the fundamental doctrine is well settled that the ap
propriation must be made with a bona fide present design or in
tention of applying the water to SOP.16 immediate useful or ben
eficial purpose, or in present bone, fide contemplation of a future 
application of it to such a purpose, by the parties thus appro
priating or claiming. The purpose may be mining, milling, 
manufacturing, irrigating, agricultural, horticultural, domestic, 
or otherwise; but there must be some such actual, po8'iti're, ben
eficial purpose, existing at the time, or contemplated in the fut
ure, as the object for which the water is to be utilized; other
wise no prior and exclusive right to the water can be acquired, 
no matter how elaborate and complete may be the physical 
structures by which the attempted appropriation is effected. 1 

1 Weaver v. Eureka Lake Co .• 15 
Cal. 271; Maeris v. BickDell. 7 Cal. 
261; Davis v. Gale. 82 Cal. 26; lie· 
Kinney v. Smith. 21 Cal. 374; Ort
man v. Dixon. 18 Cal. 88; )OIcDon
aid v. Bear River. etc .• Co .• ld. 220; 
McDonald v. Askew, 29 Cal. 200; 

(7~) 

Gibson v. Puchta. SS Cal. 810; Dick 
v. Caldwell. 14 Nev. 167; Dick v. 
Bird. Id. 161; Cramer v. Randall. 
2 Utah.248; MUDro v. Ivie. Id. 585; 
Woolman v. Garringer. 1 Mont. 
5SJ; Simmons v. Winters, 21 Oreg. 
05, 27 Pac. Rep. 7. 
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rndt'r this rule, an appropriation for mere purposes of spec
ulation is nugatory.l [But a canal company, diverting the 
waters of a natural stream to a beneficial use, becomes 
the proprietor thereof, and, as such, may sell and deliver 
it for irrigating purposes, and that right can be defeated 
only by a failure of application of the water to a beneficial 
use. Wyatt v. Larimer & Weld Irrigation Co., 1 Colo. 
App. 480, 29 Pac. Rep. 906.] And a diversion of water 
solely for the object of drainage, without any bona foU 
intention of its present or future use for other henf>flcial 
purposes, does not constitute a valid appropriation.2 Thus, 
in the first of the cases cited below, the grantoN of the 
plaintiffs had constructed a ditch for the PurpoSI~ of drain
nge alone, with no intention of appropriating lile watC'r 
to any other use, and the defendants had sllb!4Cqncntly 
madf~ r. ditch leading from the same strenm wi th the intent 
of lIf1ing the water thus divp.rt~ for a belleficial nbjt·t't. 
1'h~ (:onrt held that the deferlflants, although latel' in thill', 
had gained a priority of appropriation over the plaintiffs' 
gruntoN, and over all persons holding under them. 

§ 49. There must be actual diversion. 
Again, since no exclusive property is or can be acquired in the 

water while still remaining or flowing in its natural condition, 
distinct and separate from th~ property in the land over which 
it runs,· it follows, as a second indispensable requisite of the 
appropriation under consideration, that there must be an actual 
diversion of the water from its natural chllnnel or bed, by menns 
of a ditch, canal, reser.voir, or other structure.' }I'or this pur-

I We .... er v. Eurek. Lake Co., 
15 Cal. 271. 

t)laeris v. Bicknell, 7 Cal. 261; 
McKioney .... Smith. 21 Cal. 374; 
Thomas v. Guirllud. 6 Colo. 530. 

a Parka C.nal & M. Co. v. Hoyt, 

57 Cal. 44; Kidd v. Laird, lIS Cal. 
162. 

• Dalton v. Bowker. 8 Nev. 190; 
Riverside Water Co. v. Gage, 89 
Cal. 410. 26 Pac. Rep. 889. 
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pose, however, a dry ravine or gulch may be used 88 a part of 
a ditch, with the same effect as though the structure were wholly 
artificialj1 and a "flume" is in all legal respects the same as a 
ditch or canaP Not only may the appropriator use another 
natural ravine as a part of his ditch for conducting the water 
which has been divertedj he may even use a lower portion of 
the same natural channel from which the water was taken, for 
a like purpose. If, after diverting and using the water, the ap
propriator returns it into its original natural channel, without 
any intent to "recapture" it, then, as will be shown hereafter, 
he abandons it. But after duly diverting the water at some 
point, he may turn it back into the natural channel of the 
stream at a lower point, with the design of using a certain por
tion of such channclas a ditch, and of "recapturing" the water. 
and may then divert the same quantity originally appropriated 
at a point stilllower d()wn the stream.s 

§ 50. There must be actual use of water. 
[One of the ellscntial elements of a valid appropriation of wa

ter is the actual application of it to some useful industry. This 
must follow and consummate the intention. To acquire a right 
to water from the diversion thereof, one must, within a reason
able time, employ the same in the business for which the ap
propriation is made. What shall constitute such reasonable 
time is a question of fact, (as will appear more fully hereafter,) 
depending upon the circnmstances connected with each partie-

I Hoffman v. Stone. 7 Cal. (6. 

[Where plaintiff buill a ditch upon 
public and unoccupied land, which 
conducted water to a point in a 
canyon. where it disappeared un· 
der ground, coming to the surface 
again at the mouth of the canyon, 
MId. that he was entitled to be pro· 
tected as against defendant, who 

(80) 

dug other ditches cutting off the 
supply. Keeney v. Carillo, :a N. 
M.48O.] 

I Ellison v. Jackson Water Co., 
12 Cal. 542. 

a Richardson v. Kler. 87 Cal. 1188. 
Butte Canal, etc., Co. v. Vaughn, 
11 Cal. 148. 
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ular case.1 It has recently been ruled by the supreme 
court of Idaho, (Conant v. Jones, 32 Pac. Rep. 250,) that 
appropriators of water for irrigation purposes, after con
ducting water to the point of intended use, have a reasonable 
time in which to apply it to the use intended. They may 
add to the acreage of cultivated land from year to year, 
and make application of water thereto for irrigation as 
their necessities demand, or as their abilities may permit, 
until they have put to a beneficial use the entire amount 
of water at first div~rted by them; provided that that 
amount is needed for the reasonable irrigation of the land. 
But a priority of right to the use of the water of a natural 
stream for the purpose of irrigation cannot be acquired 
merely by diversion of the water, but there must also be aD. 

application of the same to the soil; and priorities of rights 
are not to be determined from the capacities of the ditches, 
even though promises are made to apply all the diverted 
water to the soil within a reasonable time.2 And in accord
ance with this principle it is held that a complaint for an 
unlawful interference with plaintiff's water rights, which 
alleges priority of appropriation, but without alleging facts 
showing a diversion and an application to a beneficial use, 
states merely a legal conclusion and is demurrable.' And 

I Bieber v. Frink. '1 Colo. 148. 8. o. 
2 Pac. Rep. 901. [In Colorado. the 
flnt appropriator of water from a 
Daturalstream for a beneficial pur
pOle has a right to the extent of 
his appropriation, (subject ouly to 
\he qualifications contained in \be 
Colorado constitution.) paramount 
\0 \be right acquired by a subse· 
quent patentee of the land. This 
right Is not dependent upon the 
loctu of the application of the wa· 
terta the beneficial use. Nothing 
In the ltatutea is sUllceptible of a 

LAW W. 8.-6 

construction which would vary 
this rule. Coflln v. Left·Hand 
Ditch Co .• 6 Col<>. 448; Thomas v. 
Guiraud, Id. 1i3O.] 

I Fort Morgan Land Co. v. South 
Platte Ditch Co., (Colo.) 80 Pac. 
Rep. 1032; Combs v. Agricultural 
Ditch Co., (Colo.)28 Pac. Rep. 966. 

• Farmers' High Line Caual Co. 
v. Southworth, 18 Colo. 111. 21 
Pac. Rep. 1()9..8. Bee. also, Pere· 
goy v. McKissick, '19 Cal. G'12, 21 
Pac. Rep. 96'1. 

(8l) 
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it is also held that an ezct38it'tJ diversion of water cannot 
be regarded as a diversion of it to a beneficial use.1 

§ 51. Phyatcal acta constituting appropriation. 

The fundamental doctrine is well settled that, in order to con
stitute a valid appropriation of the kind under consideration, 
two distinct elements are absolutdy esselltial,-the intent to 
appropriate 'vater from a particular stream, and physical acts 
\)y which this intent is carried into effect, without abandon
ment, until the appropriation is completed. Either without 
.he other is immfficient. How this intent may be signified, 
and what physical ncts may be sufficient to carry it into opera
tion, must depf:'ud somewhat upon the natural condition and 
aituation of the locality, and other circumstances of the case. 
"In appropriating unclaimed water on the public land, only 
lIuch acts are necessary, and such evidence of the appropriation 
required, as the nature of the case and the face of the country 
will admit, and are under the circumstances and at the time 
practicable. For example, surveys, notices, blazing of trees, 
followed by actual work ancllabor, without abandonment, will 
in every case, where the work is completed, give title to the 
wllter against 8ubsequent claimants.'" It follows, therefore, 
'hat a notice alone of an intent to divert or to use the water of 

1 Combl v. Agricultural Ditch 
Co., (Colo.) 28 Pac. Rep. 006. 

'Kimball v. Gearhart, 12 Cal. 27: 
Osgood v. EI Dorado, etc., Co .. 56 
Cal. 571: Thomp!lon v. Lee, 8 Cal. 
%75: Kelly v. Natoma W. Co., 6 
Cal. 107: Weaver v. Eureka Lake 
Co., 15 Cal. 271; Davis v. Gille. 32 
Cal. 26: Robinson v. Imperial Silo 
ver M. Co., I) Nev. 44; Columbia 
M. Co. v. Holter. 1 Mont. 296. 
l The true test of appropriation is 
the successful application of the 

(82) 

water to the beneftcial use; tbe 
method employed is Immaterial. 
Thomas v. Guiraud, 6 Colo. 530. 
The erection of a dam acrols a nat
ural water·course is an actual ap· 
propriation of the water at that 
point, but not below it, although 
the water ftowing over the dam il 
brough t back into the water-coune 
by means of canals made by the 
owners of the dam. Kelly v. Na
toma Water Co., 6 Cal. 1~.1 
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a specified stream will not of iUielf constitute an appropriation 
thereof;l nor, on the other hand, will the mere act of com
mencing or digging a ditch, even "With the intent to appropri
ate, be sufficient of itself to give an exclusive right to the water 
of a stream, without some notice or publication of the intent.s 

"Public land is appropriated. by one character of act; water, by 
another. The digging of a ditch on public land is not an ap
propriation of land sufficient for a mill-site, nor is the mere ap
propriation of a mill-site an appropriation of water for purposC8 
of milling.,,3 

§ 59. Notice of intent to appropriate. 

While a notice of the intent to appropriate is essential, the 
mode of giving it depends upon the circumstances of the case, 
the nature and situation of the stream, and of the adjacent 
country. The usual mode seems to be by ·posting written or 
printed notices on or near the margin of the stream or lake at 
the J>oint where the diversion is to be made, and perhaps fit 

other points along the projected line of the canal.4 No particll' 
lar form of notice is prescribed. All that is required is thut 
its tenns shall be sufficient to put a reasonably prudent man 
upon illquirYi li and to this end its language must be libemlly 
construed.' If an appropriator,· after duly posting a notice, 

1 Thompson v. Lee, 8 Cal. 275: 
Robinson v. Imperial Silver M. Co .. 
:; Nev. 44; Columbia M. Co. v. Hoi· 
ter, 1 Mont. 296. 

2Kimball v. Gearhart. 12 Cal. 27. 
IRobinson v. Imperial Silver M. 

Co .. 5 Nev. 44. 
tSee Osgood v. EI Dorado, etc., 

Co .. 56 Cal. 571. 
• Kimball v. Gearhart. 12 Cal. fl1. 
-Osgood v. EI Dorado, etc., Co .. 

M Cal. 571, 579. [In the case of 
Floyd v. Boulder Flume Co., 11 

Mont. 43.'), 28 Pac. Rep. 450, It was 
held that a notice that plaintilfs 
have a legal right to the use of, anti 
that they claim. 2500 inches of the 
waters of Boulder and Lowland 
creeks for irrigating and other 
purposus. and that the special pur· 
pose for which the "water is to be 
used and the place of Intended use 
ia the tluming of wood. milling . 
and other useful purposes." and 
that the water is diverted fronl 
these streams by means of a ditch 

(i;B) 
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and while prosecuting his work with diligence, poets a IIeCOnd 
notice of appropriation of the same water, he does not thereby 
abandon his claim under the former notice. I After a notice of 
the intention to appropriate the water is given, the works by 
which the appropriation is to be effected must be actually com
menced, and must then be prosecuted with reasonable diligence 
unto completion, in order to perfect the exclutiive right to the 
use of the water which is obtained through a valid appropria

tion.1 

§ IS3. Reasonable diligence in completion of works. 
Whether the work ho.s been begun and prosecuted with due 

and reasonable diligence is a question of fact for the jury. and 
their verdict will, in general, be conclusive.a The due and 
reasonable diligence in constructing the works will depend 
mainly upon the physical circumstances of the locality, upon the 
nature and condition of the region through which the ditch 
runs, its accessibility, the length of the seo.son in which work is 
practicable, the difficulty of procuring adequate supply of labor, 
the extent and magnitude of the works themselves. and the like, 
and not upon the personal circumstances-especially the pecun
iary circumstances-of the parties themselves.· In Ophir Sil
ver M. Co. v. Carpenter it wo.s held that "diligence in the prO&-

and flume which carry 2500 Inclles 
of water from the streams. and 
tha~ the water was appropriated 
fln a date specified. sufficiently 
shows by what means the waters 
of Boulder creek were appropri· 
ated, the quantity and purpose of 
stich diversion, and the date of the 
appropriation thereof.] 

I Osgood v. EI Dorado. etc., Co., 
56 Cal. 57l. 579. 

~ Osgood v. EI Dorado. etc .. Co., 
56 Cal. 571, 581; Parke v. Kilhnm. 
8 Cal. 77; Kimball v. <1enrhllrt. 12 
Cal. 87; Weaver v. Eureka Lake 

(134) 

Co., 15 Cal. 271; Ophir Silver M. 
Co. v. Carpenter. 4Nev. 584: Wool· 
man v. Garringer. 1 Mont. 585. 

'Osgood v. EI Dorado. etc.. Co .• 
56 Cnl. 571. 581: Weaver v. Eurcka 
Lake Co .. 15 Cal. 271. 

• Ophir ~ilver M. Co. v. Carpen· 
ter, 4 Nev. ;;84: ""eaver v. Eureka 
Lake Co., 15 Cal. 2il; Parke v. 
KilhnlD. 8 ('Ill. 77; Kimball v. Hear· 
hart. 1~ CIII. 27; Osgoo,l v. El Do· 
r"do. etc" .. ('0., 56 Cal. 571. See. 
also. Dyke v. Caldwell, (Ariz.) 18 
Pac. Rcp. 276. 

Digitized by Goog Ie 



Ch.4] HOW AN APPROPRIATION IS EFFECTED. § 53 

ecution of work, such as the appropriation of running water by 
constructing a ditch for its use, does not require unusual or ex
traordinary efforts. but only such constancy and steadiness of 
purpose or of labor as is usual with men engaged in like enter
prises, who desire a speedy accomplishment of their designs,
such assiduity in its prosecution as will manifest a lxmafide in
tention to complete it within a reasonable time. In the con
sideration whether reasonable diligence has been exercised in 
the construction of a ditch necessary to the appropriation of 
water, requiring the outlay of much capital and the labor of 
many men, the illness of the appropriator and his want of pe
cuniary means to prosecute the work. being matters incident to 
the person and not to the enterprise, are not such circumstances as· 
will excuse great delay in the work."1 In Kimball v. Gearhart 
the court held: "On the question of due and reasonable dili
gence in constructing the works, the jury may take into consid
eration the circumstances surrounding the parties at the date ot 
the appropriation, auch a8 the nature and climate of the country, 
and the difficulty of procuring hLbor and materials. * * * 
When parties begin the construction of a ditch, who have not 
at the time the pecuniary means to complete it in a reasonable 
time. and they project the work and claim the water with full 
~nowledge of their own lack of means, they cannot rely on such 
want of means as an excuse for delay, or for not prosecuting the 
work to completion with due diligence." In Parke v. Kilham, 
8 Cal. 77, it was also held that "when A. stands by and sees B. 
constructing a ditch at gl"e&t expense, for the purpose of appro
priating certain water to his own use. and docs 110t inform B. 

I [In tbls cue It was beld that 
\be doing of five or Bix days' work 
during a period of sixteen months, 
and only tbree months' labor dur
lag a period of two and a balf 
yean, in order to obtain an appro-

priRtion of running water. was ftOt 
such diligence in prosecuting \be 
work as would give the person do
ing it a superior rlgbt to the use of 
the water. Ophir 8i1ver M. Co. v. 
Carpenter, 4 Nev. 534.] 

(85) 

Digitized by Goog Ie 



§ 54 LAW OF WATER RIGHTS. [Ch.4 

of his own prior claim to such water, A. and his vendees are 
thereby estopped from afterwards setting up or asserting such 
claim, even though it was originally the prior one." 

§ 154. When appropriation is complete. 

The appropriation does not become perfect and final until the 
works are completed, so that the actual use of the water has be

gun, or, at least, so'that its actual use can be commenced. Al
though. as will be shown hereafter, if the works are constructed 
with due diligence, the appropriation relates back to the date 
of the initial step, during the process of their conl:!tructio'n, in 
~he interval between their commencement and their completion, 
the appropriator acquires no vested, exclusive right to the wa
ter of the stream, and can maintain no action against other per
sons for their use or diversion of the water. 1 Such right of nc
tion only arises when the works and the appropriation are com
pleted; although, on the question of priority between the ap
propriator and other claimants, his appropriation then relatps 
back to the time of his giving notice. In Nevada Co., etc., Co. 
v. Kidd 2 th('se conclusions were fully established: "A court of 
equity will not restrain the diversion of water until the plain
tiff is in a conuition to use it. While the plaintiff's dam and 
ditch are in the process of construction, but are not yet ready 
to actually appropriate or use the water, the use of the water by 
other persons causes no injury to the plaintiff, Rnd gives to him 
no cause of action for relief, either equitable or legal. When a 
party claiming water is constructing a dam and ditch, until he 
is in a position to use the water, his right to ittdoes not exist 

1 [One who has by appropriation 
the prior right to the waters of a 
stream, by actually commencing 
and prosecuting the construction 
of a ditch and flume, has certainly 
• right to the ule of so much water 

(86) 

a8 i8 necessary to preserve Ute 
flume from injury during COIl8&ruc· 
tion. Weaver T. Conger, 10 CaL 
288.] 

187 Cal. 282. 
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in such a sense as to enable him to maintain an action against 
another person, either to recover the water itself, or to recover 
damages for its diversion." The scope and effect of this decis
ion should not be misapprehended. The case arose from an at
tempted or inchoate appropriation of the water of a stream on 
the public domain,-an appropriation of the kind sanctioned 
by congress and now under consideration. Although the lan
guage in some portions of the opinion is quite general, yet it 
should, of course, be confined to and limited by the facts of the 
cue before the court. The rule adopted by the court is plainly 
con6ned to appropriators of water on the public lands of the 
United States, under the customs and laws of the state as recog
nized by the congressionallegi~]ation; and it"has no reference 
whatever to private owners who have obtained titles to lands on 
the banks ofstreams, nor to the "riparian rights" of such pro
prietors. The court clearly had no intention of holding that 
owners of lands bordering on a stream can maintain no actioo. 
against other persons for an infringement of their "ripariao. 
rights," unless they have made an actual appropriation or use 
of the water by means of a completed dam, ditch, 01' other 
structure. Such a ruling would be in direct conflict with nu
merous dicta and decisions by the same court. 

§ 66. Appropriation relates back to ftrst step. 

It has been shown that an appropriation does not become 
final and perfect until the works, by which the water is diverted 
so as to be actually used, are completed. When, however, the 
right has thl\S been perfected, the doctrine of relation mayoper
ate and determine the question of priority between the appro
priator and other opposing claimants to the waters of the same 
stream. If a notice of the intention to appropriate was prop
erly given, and the work of constructing the dam, ditch, reser
voir, or other necessary instrumentalities of the diversion waa 

(87) 
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begun within a reasonable time, and was prosecuted with due 
and reasonable diligence until their completion, then the exclu
sive right thus acquired by the perfected appropriation will re
late back at least to the time of commencing the work, even if 
not to the time of giving the notice. If, however, the work 
was not prosecuted to completiou. with due and reasonable dili
gence,-in other words, if there was unreasonable delay in its 
prosecution,-the right of appropriation accrues and dates only 
from the time when the works were finally completed, and the 
diversion of the water actually began. I Both branches of the 
rule are concisely and clearly stated in the case of Ophir Silver 
M. Co. v. Carpenter: "In the appropriation of running water 
fOr the purpose of acquiring a right thereto, if any work is nec
essary to be done to complete the appropriation, the law gives a 
!e88Onable time within which to do such work; and protects the 
rights during such time by relation to the time when the first step 
V1a8 taken. Where the work necessary to complete an appropria
tion of running water is not prosecuted with diligence, the right 
to the use of the water does 110t relate back to the time when the 
first step was taken to secure it, but dates from the time when 
the work is completed or the appropriation is fully perfected." 

lOagood v. El Dorado. etc., Co., 
16 Cal. 571; Maerla v. Bicknell, '1 
Cal. 261; Parke v. Kilham, 8 Cal. 
77; Kimball v. Gearhart, 12 Cal. 
17; Ophir Silver M. Co. v. Carpen
\er,' Nev. 5M; Woolman v. Gar
~inger, 1 Mont. 635; Sieber v. 
Frink. '1 Colo. 148, a. c. 2 Pnc. 
Rep. 901; Irwin v. Strait. 18 Nev. 
486, 8. C •• Pac. Rep. 1215. AI· 
though tbe caaes genernlly say 
aha' the right relates back to the 
time of commencing tM trork. there 
"Would Beem to be no reason why 
the relation should not extend 
'ack to the time of giving the no-

(88) 

tice. The notice ia the essential, 
Initial step in one entire continu
ous proceeding, and the due dill
gence must be used from the date 
of giving the notice. Is it p08sible 
that the rights of another claiman~ 
could intervene between the date 
of the fir8t appropriator'8 notice 
and the time when his work Is act
ually begun, no matter how ahort 
the interval? Yet thisreault muat 
be pouible if the right of appropri
ation relates back only to the time 
of actually beginning the work. 
The supreme court uses the Ian· 
guage, "the fint ltep was takell." 
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What coDltitutea due diligence in constructing the works was 
di8c1l888d under the preceding head. This doctrine of rela
tion is practically important in determining the priority of the 
appropriation as against subsequent appropriators and claimants 
of water from the same stream, and as against subsequent gran~ 
ees or purchasers of lands on its banks.· 

§ 68. Effect of failure to comply with statutory 
rules. 

[In BOme of the states, the method of appropriating water 
on the public lands, and of securing the benefit of such ap
propriation, is regulated by a complete system of statutory 
rules. Compliance with such regulations is of course 
essential to the perfection of the appropriator's rights, 
and it is only by a due observance of them that he can ac
quire exclusive rights to the water such as will be recog
nized and protected by the courts. But still, as these stut
utes are commonly framed, the appropriator, even if he 
omits in some particulars to follow the course which the 
law lays down for him, may become invested with rights 
which cannot be annulled by the act of any mere intruder, 
but will only yield to the claim of a person who, by a strict 
compliance with the law on his own account, has put him
self in a superior position. In California, for example, sec
tion 1415 of the <'-"ivil Code requires a person desiring to 
appropriate water to post a notice thereof, and section 1416 

1 [In Irwin v. Strait. 18 Nev. 486. 
L C. " Pac. Rep. 1215, It fs said: 
-In determining the question of 
\he time when a right to water by 
appropriation commences, the law 
doel not restrict the approprilltor 
to the date of hia uae of the water; 
but, applying tbe doctrine of rela
tion, fixel it al of the time when he 
bellns \he dam or ditch or flume, 

or other appliance by meaus of 
which tbe appropriation ia ef
fected. provided tbe enterprise is 
prosecuted with reasonable dili
gence.» This language would 
seem to exclude the tbeory that 
the doctrine of relation would 
carry the appropria'ion back to 
tbe time of giving notice.] 

(89) 
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requires work to be commenced within airty days after the
notice la poated, and to be proaecuted diligently and unin
terruptedly to completion. Section 1418 providea that "by 
a compliance with the above rules, the claimant's right 
to the use of the water relatea back to the time the notice 
was posted." Section 1419 is aa follows: "A failure to 
comply with nch rulea deprivea the claimant of the right 
to the use of the water as against a subsequent claimant 
who compliea therewith." In view of these provisions. 
the courts have decided that if a person makea an actual 
appropriation of the water, and diverts it to hia land and 
appliea it to a beneficial purpose, though without comply
ing with the statutory rules, he acquires a right to ita use
as against any subsequent claimant who does not show a 
compliance on his part with the provisions of the Code.1 

In other words, a failure to give the required notice, or oth
erwise to follow the statutory direction, will not invalidate 
the rights of the approprintor except as agaiDst ODe who 
makea an appropriation on his own account and does Loom
ply with the statute in respect to .the notice and the com
mencement and prosecution of his works. And thiB rule 
holda not only aa between prior and subsequent appropri
ators of the water, but also as between an appropriator 
and a aubsequent pre-emption claimant of the land through 
which the water flowe. That is, the mere acquisition of 
titie to such land will not of itself enable the owner to de
feat a claim of prior appropriation which was informally 
or defectively made. But to accomplish this result the 
owner must himself proceed, formally and regularly, to 
make an appropriation of the water which he deaires to 
claim.2 

IDe Necochea T. Curtis. 80 Cal. 198; Burrows Y. Burrows. 81 Cal. 
897. 00 Pac. Rep. 1168, 22 Pac. Rep. 564, 28 Pac. Rep. 146-

I De Necocbea v. OurUs, "'pro. 
(90) 
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A somewhat similar question arose in Montana, under 
the provisions of an act passed in 1885,1 which enacted 
that persons who had theretofore acqnired rights to use tht> 
water of any stream for irrigation should, within six 
months after the publication of the act, me, in the office 
of the recorder of the county in which the water right 
was situated, a declaration in writing stating the n'QDlber 
of inches claimed, the purpose and place of intended use, 
the means of diversion, the date of appropriation, and the 
name of the appropriator, with a proviso that a failure to 
comply with these requirements should "in no wise work a 
forfeiture of such heretofore acquired rights, nor prevent 
any such claimant from establishing such rights in the 
courts." In a suit to enjoin the diversion of the 'Water of 
a stream, where it was shown that the plaintiff· actually 
appropriated the water in 1880 for irrigating hiB land, and 
had continuously used it for that purpose, it was held that 
his right was superior to that of defendant, whose appro
priation was made in 1889, although it was not untlll891 
that plaintiff recorded his notice of appropriatioD.I] 

1 Compo St. MODL § 12118. 
I Salazar v. Smart. (MoDt.) 80 Pac. Rep. 878. 
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CllAPTEB. v. 
NATURE AND EXTENT OF THE RIGHT ACQUIRED BY 

APPROPRIATION. 

1. NAT11BB 01' TBB RIGHT ACQUIBBD. 

§ 57. Approprlator's righ\ begins at head of his ditch. 
Ga. Nature and extent of rlgh\ depends on purpose of ap

propriation. 
59. Property in ditches and canalB • 

. 80. Bale of ditches and water right .. 
81. Bame; conveyance of water right .. 
82. Water rlghtB as appurtenant to land. 
88. Tenancy in common. 
84. Right to natural flow of water at head of ditch. 
8G. What are streams subject to appropriation. 
88. Deftnltion and characteristics of a water· course. 
87. Percolating and subterraneoua water •. 
68. Right to exclusive use of water. 
89. Appropriator may change place or manner of use. 
'70. Remedies for Interference with these rights. 
71. Injuries to ditches. 
72. Remedies for unlawful diversion. 
78. Same; action for unlawful diversion. 
'1'. Same; action to quiet title. 
75. Equitable jurisdiction. 
'18. Deterioration of quality of water. 

D. LIABILITY FOR DAKAGBS CAUSBD BY DITOBBIL 

§ 77. Varioua kinds of injuries. 
78. Damages caused by breaking or overflow. 
'19. Proper measure of care required. 
80. InjurieS from intentional tresp ... es. 
81. Damages from mode of construction or opera&loD. of 

works. 
82. Discharge of mining d6bri8. 
88. Effects of hydraulic mining a public nuisance. 
84. Impounding dams. 

m ExTBNT OF TilE RIGIIT ACQUIBBD. 

§ 85. Amount of water which the appropriator is entitled &0 
use. 

86. Carrying capacity of ditch. 

(92) 
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IlL ExTBlft' OJ' TJIB RIGRT AOQUIRED-ContJnued. 
Ii 87. True capacity of ditch the proper measure. 

88. Meaaureme.ot of water. 
IV. SUOCE88IVB APPUOPRIATOBS. 

Ii 89. Righta of subsequent appropriator. 
90. Successi.,e appropriations. 
81. Periodical appropriations. 

167 

81. Conditions under wblcb subsequent appropriation may 
be effected. 

88. Di.,islon of increase in Itream. 
1M. Wrongful diversion of springs. 
81. Rlgbt to tributaries of stream. 

V. ABAKDOlOIBBT OJ' RIGRT. 
§ 86. General doctrine of abandonmenL 

(11. Methods of abandonment. 
88. Abandonment by adverse uler. 

n RBVIBW OJ' TRB SYSTEM. 
Ii 88. This system as a whole. 

100. Defects of the system. 
101. Presumption tbat stream was on public land 

I. NATURE OF THE RIGHT ACQUIRED. 

§ 67. Appropriator's right begins at head of hl8 
ditch. 

The doctrine is settled by repeated decisions that an appro
priator who has constructed a ditch, and is thereby diverting 
the water o( a stream, or any portion o( it, for some beneficial 
purpose, obtains and has no property whatever in the water o( 
such stream while it is flowing in its natural channel or bed, 
and before it reaches the cc head" or commencement of the ditch 
where the diversion begins. It has even been questioned whether 
his right to the water after diversion, and while flowing through 
the ditch, is really a "property," or only an exclusive right of 
use; but it is settled beyond all questiun that he. has no prop
erty in the water of a natural stream, flowing ill its natural cur
rent and channel, before the diversion into his ditch or other 
structure takes place. He can maintain no actions based upon 

(93) 
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such property. In fact, private property in the running waters 
of a natural stream, flowing in its natural channel, cannot be 
acquired, separate and distinct from a property in the land 

through and over which the stream runs.1 In Parks Canal &; M. 
Co. V. Hoyt' it was held that the water flowing in the stream 
above the head of the appropriator's ditch is realty, a part of 
the land, and does not become in any sense his property until 
it passes into his control in his ditch or other works. He can-
110t, therefore, maintain an action upon an implied contract, as 
for the price of personal property sold, against a perlSOn who has 
wrongfully diverted the water from the stream above the head 
of his ditch. His legal remedy for such an injury is by an ac
tion on the case to recover damages for the tort. In Los An
geles v. Baldwin,· although it appeared that the city had, by 
prescription or otherwise, acquired the right to appropriate and 
use ilie entire water of the Los Angeles river, yet it was held 
that the city did not own the corpus of the water while flowing 
in the river. In Kidd v. Laird' the general doctrine was laid 
'down that running water, while flowing in its natural manner 
in the natural chaunel of a stream, cannot be made the subject 
of private ownership. A right may be acquired to the UM of 
the water in such a condition, which will be protected as though 
it were a right of property; but this right is not a special prop
erty in the water itself,-in the corpU8 of the flowing water. 

lLower Kings River W. Co. v. 
Kings River, etc., Co., 60 Cal. 408; 
Parks Canal & M. 00. v. Hoyt, 
57 Cal. 44; City of Los Angeles v. 
Baldwin, 53 Cal. 469; Nevada Co., 
etc., Co. v. Kldd, 87 Cal. 282; He-

(94) 

Donald v. Askew, 29 Cal. 200; Bldd 
v. Laird, 15 Cal. 161; Ortmaa Y. 
Dixon, 13 Cal. as. 

157 Cal. 44. 
11)3 Cal. 469. 
t16 Cal. 161. 
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§ 68. Nature and extent of right depends on pur
pose of appropriation. 

The nature and extent of the right acquired in the water after 
its diversion, while under the control of the appropriator, in 
his ditch, canal, reser\'oir, or other structure, must depend, I 
think, upon the purpose for which the Rppropriatioll is made. 
Where the appropriation ia made for purposes of irrigation, or 
agriculture, or municipal uses, or mining, or for sale to others 
to be used by them in Bny of these modes, where the use wholly 
or IllrgE'ly consi8t8 in. the consumption, it would seem that the ap
propria tor acquired a higher right, a right more nearly equiva
lent to absolute property or ownership, than in cases where the 
appropriation is made simply for the purpose of milling, or of 
propelling machinery of any kind. In the latter case the use 
is not a consumption, and the water may be returned to its nat
ural channel, after the use, without substantial diminution in 
quantity. Decisions conceming milling do not, therefore, in 
my opinion, furnish a necessary rule for other kinds and pur
poses of appropriation. In Ortman v. Dixon I the court said. 
concerniug one who had appropriated water for a mill: II Whether 
A., by erecting a mill and dam, becomes entitled to the water 
in BpecU, or whether he is entitled to anything more than the 
uae of the water as a motive power; whether there may not be 
an appropriation of the mere use, as well as an appropriation 
of the water itself, the corpus of the water, for sale,-are ques
tions which need not be and are not now decided." In the later 
case of McDonald v. Askew! the court laid down a more deti
oi te rule on this particular matter: II One who locates on a stream, 
nnd appropria,.tes the water for a mill or other machinery. does 

not obtain a property in the water as such. but...only a right to the 

118 Cal. 88. '29 Cal 200. 
(95) 
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momentum of its fall at that place, and to the ftow of the water 
in its natural channel.» 

§ 69. Property in ditches and canals. 

There is, of course, a plain distinction between the appropri
ator's right 1'0 the water which he diverts, and his right to the 
canal, ditch, reservoir, or other structure through which the 
water is convey'oo. A ditch or canal itself, used for conveying 
the water to a mine or ('lsewh('re, is not a mere easement or incor
poren! hereditament; it island. 1 If, therefore, a ditch runs from 
a stream to a mining ICclaim," and belongs to the owner of the 
mine, who uses a portion of its water in working his mining 
claim. it does not follow that the ditch is an appurtenance of the 
mining claim. And if the owner of a mining claim purchases 
a water ditch, lCand the water rights thereto appertaining," this 
purchase does not of itself constitute the ditch and water rights 
appurtenances of the mining claim. J 

§ 60. Sale of ditches and water rights. 

The exclusive right to divert and use the water of a stream 
acquired by appropriation, as well as the ditch or other struct
ure through which the diversion is effected, may be transferred 
and conveyed like other property or rights analogous to prop
erty. If a person having a possessory right to a parcel of land 
on a stream has erected a mill thereon, and has acquired a right 
to the water of the stream for his mill, a valid sale and convey
ance of such real property transfers the water right also to the 
vendee. a While a ditch or other similar structure for approp~i
sting and diverting water may be sold, the sale and conveyance 
must be by a written instrul11ent,--a deed,--as 'in the case of 
other real estate. A mere verbal sale or transfer would be nu-

1 Reed v. Spicer, 27 Cal. 61. 
SQuirk v. Jt'alk.47 Cal. 451. 

(96) 

SMcDonald v. Bear RIver. etc., 
Co., 18 Cal. 200. 
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gatory.1 A person who enters into possession of such a ditch, 
. under a mere verbal sale to himself, does not succeed to any 
rights of priority held by the vendor, 80 as to obtain the benefit 
of the vendor's prior appropriation; he must date his own ap
propriation, 88 against all other opposing claimnni.<l, from the 
time when he enters into possession.2 [But the suprt>Dle 
court of Oregon, in a recent decision, without denying the 
doctrine laid down in Smith v. O'Hara, holds that where 
one holding a possessory right to pubiic land appropriates 
water for the purpose of irrigating it, the' water right be
comes a part of the improvements, and may be sold ver
bally and transferred with the possessory right.3 It is thert>
fore necessary, as we understand this decision, to distin· 
guish between a sale of a ditch or canal as a distinct article 
of corporeal property and a sale of the same ditch, as an 
improvement on land, and in connection with the POS8t·s.~
ory right to the law! to which it belongs. In the latter 
case, the transfer of the ditch or the water right does not 
require any higher species of conveyance or assurance than 
that which will pass the vendor's interest in the land to 
which the ditch and water right are inCidents. The Ore
gon court, in the case to which we refer, holds that when 
a settler appropriates water for the necessary irrigation 
of the land occupied by him, it becomes as much a part 
of his improvements as his buildings or fences, and can be 
BOld and transferred with his possessory right in the same 

ISmltb v. O'Hara. 48 Cal. 871; 
Lobdell v. Hall. 8 Nev. 507; Burn
bam v. Freeman, 11 Colo. 601, 19 
Pac. Rep. 761. [A water right can 
be conveyed by a bill of 8ale not 
under 8eal. It certainly pa8se8 tbe 
equitable title, and that i8 8uffi
cient, under our law, wben for· 
tified by pOBBeuion. Ortman v. 
Db:on, 18 Cal. 33. A co·owner of 

LAW w. R.-7 

a water right. Rcquired by appro
priation, can convey hiB own in
terest, but can DOt convey 80 as to 
Injllriously affect bls co-tenant'8 
right. Henderson v. Nicholas, 67 
Cal. 11)2,8. C. 7 Pac, Rep. 412.] 

'Smitb v. O'Hara, 48 Cal. 871. 
• Hindman v. Rizor, 21 Oreg. 

112, 27 Pac. Rep. 18. 
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§ 60 LAW OF WATER RIGHTS. [Ch.5 

way. "The principal subject-matter of such a sale and 
pur~hase," says the learned court, "is the possessory right 
to the land, and the consequent preference over others in 
the purchase of such land from the government; and such 
a sale, followed by possession taken thereunder, vests the 
possessory right in the purchaser, except as against the 
government, and he succeeds to the rights of the settler 
to the possession of the land and improvements. The wa
ter right being a necessary incident to the complete en
joyment of the land, the same principle which sustains Jt 

verbal sale of the possessory right to the land will also sup
port a verbal sale of the water right in connection there
with, so as to enable a purchaser to maintain a suit against 
a stranger for interfering with the same. The water, when 
appropriated and used for irrigation, becomes an incident 
to the land, and a transfer of the possessory rights thereto 
carries with it the water, unless expressly reserved. 'The 
gen(>l'al rule is that, where a party grants a thing as it is 
then used and enjoyed, he, by implication, grants all those 
easements which the grantor can convey which are neces
sary to the reasonable enjoyment of the granted property, 
and have been and are at the time of the grant used by the 
(lwner for the benefit of the granted premises; and, if the 
grantor wishes to reserve any right over the easement, he 
mu~t reserve it expressly. Gould, Waters, § 354; Cave v. 
Crafts, 53 Cal. 135. This rule, we think, is as applicable 
to the transfer of possessory rights to public land as to any 
othf'r species of property. . . . In fact, counsel for de
fendant did not claim that there was evidence indicating 
an intent to ahandon, but he claimed that the verbal sale 
and tmnsfer of this water· right operated, ipso facto, as an 
abandonment thereof, and in support of his position cited 
and relied on Smith v. O'Hara, 43 Cal. 371; Pom. Rip. 
Ri~hts, § 89; Gould, Waters, § 234. The 8~tements by' 
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Ch.5] NATURE AND EXTENT OF RIGHT. § 60 

Pomeroy' and Gould are based upon the doctrine annouuced 
in Smith v. O'Hara. In that case the plaintiff claimed as 
purchaser from the prior appropriator of a ditch used for 
conveying water for mining purposes, and undertook to 
prove the sale by oral testimony. The court held that a 
ditch, being an inter(>st in real estate and IJing in grant, 
could only be conveyed by deed, but that doctrine has no 
application to the case before llS. In this c~se there was 
no attempt to convey the ditch separate from the possess· 
ory right to the land, but only as an incident thereto, and 
as part of the improvements thereon. It was an appur· 
tenant to the principal thing sold, and passed as an inci
dent thereto. We do not at this time undertake to ques
tion the doctrine that a ditch or canal itself, used for con
veying the water to a mine or elsewhere, is an interest in 
land that can only be transferred and conveyed as in the 
case of other real estate, but we deny its applicability to 
the facts in this case."] 

In a recent decision by the supreme court of Nevada, 
this same rule was declared in the most general form: 
''Where, in a contest concerning priority, a party claiming 
a right to water by appropriation fails to connect hilll8l'lj 
in interest with those who first appropriateu and used the 
waters of a stream, his own appropriation of the water 
must be treated as the inception of his right ;" or, in other 
words, his right of appropriation must be dated from the 
time when he himself began to use the waters; he cannot 
link his own use onto that of the former occupants, and 
thus claim to be a successor to their prior rights. Their 
prior appropriation it! virtually abandoned.1 

lChiatovlch v. Davia, 17 Nev. 183,28 Pac. Rep. 289. 
(99) 
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§ 61 LAW OJ' WATER BIGHTS. [Ch.5 

§ 61. Same; conveyance of water rights. 

[The right of a riparian proprietor to the flow of a stream 
of water over his land may be severed from the land by 
grant, and where such right has been conveyed without 
reservation the grantor cannot maintain an action to 
enjoin a diversion of water from the stream.1 It is also 
held-and this is more to our present purpose-that the 
right acquired by a prior appropriation, to use the water 
bf a stream for irrigation, is not inseparably connected 

. with the land for the benefit of which the appropriation 
was made, but the right may be sold separate and apart 
from the land; for instance, it may be sold to a city for thP 
use of its inhabitants.2 In the case cited, the court in Col
orado derived this doctrine from the principle (now well 
settled by the judicial decisions in that and other states) 
that one who has acquired the right, by prior appropriaiion, 
to divert the waters of a stream may change the place of 
diversion and also the place of use, according to his neces
sity or interest, provided only that such change involves no 
injurious conspquences to the rights of others.3 And this 
rule, it was said, would dispose of the theory that the 
water was only appropriated for a particular tract of land. 
and that the appropriation would not hold for any other_ 
And, as the court further observed, "no reason is perceived 
why, if the place of use may be changed to a tract adjoin
ing the one in connection with which the priority came 
into existence, it may not as well be changed to a piece 
of land at a greater distance. The principle permitting 
the flrst change to be made being established, the exercise 

1 Gould v. Stafford. 91 Cal. 146, 
27 Pac. Rep. 548. 

iStrickler v. City of Colorado 
Sprin,B, 16 Colo. 61, 26 Pac_ Rep_ 
818. 

(100) 

a Citing }o'nller v_ Swan River 
Min. Co .. 12 Colo. Ill. 19 Pac. Rep. 
886. And 8ee, infra, § 65. 
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Ch.5] NATURE AND EXTENT 01" RIGHT. § 61 

of the right cannot be made to depend upon the, locu8 of the 
use, provided the righta of others are not injuriously 
aJfected by the change. The authority for changing the 
place of use from one. part of a quarter section of land to 

,another place upon the same quarter section will permit 
the purchase of land elBewhere, and utilizing the water 
in ita cultivation." These principles being taken as estab· 
lished, it follows, as a logical necessity, that the right to 
the use of the water for irrigation is a right not so insep
arably connected with the land that it may not be sepa· 
rated therefrom. The right has been treated and held as 
a property right in numerous cases.1 "The authorities 
eeem to concur in the conclusion that the 'priority to the use 
of water is a property right. To limit its transfer, as con· 
tended by appellee, would in many instances destroy much 
of ita value. It may happen that the soil for which the 
original appropriation was made has been washed away 
and lost to the owner, as the result of a freshet or other
wise. To say, under such circumstances, that he could 
not sell the water right to be used upon other land would 
be to deprive him of all benefit from such right. We grant 
that the water itself is the property of the public. Ita use, 
however, is subject to appropriation, and in this case it 
is conceded that the owner has the paramount right to such 
use. In our opinion this right may be transferred by sale 
1M) long as the rights of others, as in this case, are not inju
riouslyaffected thereby. If the pIiority to the use of water 
for agricultural purposes is a right of property, then the 
right to sell it i8 as essential and sacred as the right to 
posse88 and use. What difference can it make to others 
whether the owner of the priority in this case uses it upon 
hiB own land, or sells it to others to be used upon other 

lTbe court here quotes from on Waters. § 284, and from § 58 of 
Kldd ? Laird, 16 Cal. 162, Gould this book. 
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§ 61 LAW OF WATER RIGHTS. [Ch. I> 

lands? There is no claim of waste occurring between the 
present points of diversion and the place where the city 
is to take the water. Where a material waste results 
from the change, a new feature is introduced which need 
not be considered here. At common law water rights were 
declared to be the subject of sale, and although with us 
such rights are acquired by appropriation rather than by 
grant or prescription, as at common law, this certainly 
cannot affect the right of alienation.1 • • • There is 
no controversy in the present case in reference to the mode 
and manner in which the right to the water may be con
veyed, the contention extending further back; the claim 
being that the right cannot be conveyed at all, except with 
the land. The claim is not well founded. As we have 
seen, the right is the subject of property, and may be trans
ferred accordingly; the sole limitation being that the 
rights of others shall not be injuriously affected by such 
transfer." 

It has been held, however, that a person cannot cla'im 
rights in water under a contract with the prior appropri
ator and also as a riparian owner through subsequent pur
chases along the lower part of the stream.2 And a grant 
of the right to divert the waters of a stream, made by a 
pre-emptor of public lands bordering thereon, is rendered 
worthless by the latter's abandonment of his claim before 
procuring a receiver's receipt for the land.3 

A deed by the owners of a stream to a corporation organ
ized for the purpose of diverting water from the stream 
for the purposes of irrigation, the furnishing of water for 
mining and manufacturing purposes, and for supplying 

I Citing Angell, Water-Courses, 
c. 5; Hurd v. Curtis, 7 Mete. (Maaa.) 
94: De Witt v. Harvey, 4 Gray, 
4tl6. 

IAlhambra Addition Water Co. 

(102) 

v. Mayberry, 88 Cal. 08, 25 Pac. 
Rep. 1101. 

'Conkling v. Pacific Imp. Co., 
87 Cal. 296, 25 Pac. Rep. 899. 
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Ch.6J NATURE AND EXTENT OF RIGHT. § 62 

water to cities, conveying to the grantee and its successors 
and assigns the right "to divert and appropriate all the 
waters flowing in said atream," is a grant of the right 
to divert the water thereafter flowing in the stream, as 
against a subsequent purchaser from the grantor of land 
bordering on the stream.1] 

§ 62. Water rights as appurtenant to land. 

[It is an interesting question, whether a right to divert 
and use the waters of a stream, acquired by appropriation, 
is to be regarded as appurtenant to the land for the beneflt 
of which the appropriation was made, 80 as to pass by a 
conveyance of the land without special mention or under 
the general designation of "appurtenances." In California, 
this question has of late years been settled in the aftirma· 
tive, after a course of decisions tending more or less dis· 
tinctly in that direction. In the case of Coonradt v. Hill,2 
which was an action to determine the title to a ditch and 
the right to divert through it the waters of a stream, 
the defendant alleged an estoppel on the part of the plain
tift by acts and declarations by means of which defendant 
was induced to purchase the land in the' belief that the 
ditch was appurtenant thereto. And it was held that 
evidence of the convenience and necessity of the ditch to 
defendant's farm was admissible, as tending to show that 
the water right was appurtenant to the land and passed 
to defendant by a grant of the land. In a later case, it 
appeared that a land and water company had conveyed a 
tract of land through which ran a ditch, reserving the ditch 
and a strip of land ten feet wide on each side of it, and 

1 Doyle v. San Diego Land Co., 
46 Fed. Rep. 709. See, also, as 
furtber illustrating tbese prlnci
plea, San Diego Flume Co. v. 

(,hase. 87 Cal. 561, 25 Pac. Hep. 
756; Dorris v. Sullivan, \10 Cal. 2711, 
27 Pac. Rep. 216. 

279 Cal. :;87. 21 Pac. Rep. 1099. 

(103) 
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§.62 LAW 01' WATER RIGHTS. [Ch.5 

allO the right to enter on the lands tor the purpose ot mak
ing repairs, and to tunnel or in any manner develop the 
waters on the lands. The reservation provided that the 
grantees were not to use any of the water in the ditch, nor 
use any water on the land, except for the purpose ot irriga
tion and tor domestic use. It was held that the rights 
.reserved were appurtenant to the ditch and water rights, 
and passed by grant from the company to a vendee, 
although the reservation contained. no power of assignment 
or words of inheritance.1 Finally, the attention of the 
court having been directed to the stat~tory provision in 
that state that "a thing is deemed to be incidental or appur
tenant to land when it is by right used with the land for 
its benefit, as in the case of a way or water-course, or ot 
a passage for light, air, or heat from or across the land 
of another,"2 it was held that where a land-owner 8.},pro
priated water, and brought it on his land, and the land 
could not be advantageously used without the water, the 
fact that the license to convey the water over the premises 

I 

of another was revocable did not prevent the water right 
from passing as appurtenant to the land.8 

In the state of Colorado, on the other hand, the courts 
are by no means willing to accept the doctrine now settled 
in California. In a late case in the former state; in whi(!h 
this question arOBe, the plaintiffs claimed the right to 
certain water under an appropriation made by the persons 
from whom they took, as grantees, the land for which the 
appropriation was made. They claimed that by such ap
propriation the right to the use of the water became an 
incident of the land, and passed to them by the deeds of 
conveyance under the term "appurtenances." "At common 

1 Palnt.er v. Pasadena Land Co., • Crooker v. Benton, 118 Cal. 36'S, 
91 Cal. 74. 27 Pac. Rep. 589. 28 Pac. Rep. 958. 

'Civil Code Cal. § 662. 
(lOt) 
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Ch.5] NATUBB AliD JaTUT 011' BIGHT. § 62 

law," aaid the court, "the riparian owner is vested with 
certain rights in the water of a natural stream flowing 
through his land, and such rights pa88 by a conveyance 
of tht" land to his grantee, unlt"SS specially reserved. It 
is seriously claimed that this familiar principle of the com· 
mon law in reference to natural streams applies also to 
artificial streams designed for purposes of irrigation. Let 
us see what legal basis there is for such claim. Upon 
examination, we find few points of analogy and many points 
of difference between water rights at C'ommon law and 
water rights under the constitution of this state." Here
upon the court proceeded to indicate the essential par
ticulars in which these differences were found to exist, 
and then proceeded as follows: ''Where a party has con· 
structed an irrigating ditch, and acquired the right to the 
use of water for the irrigation of his lands through such 
ditch, he may, undoubtedly, in connection with the salt' 
and conveyance of the land, also sell and conyey such water 
right without special words for that purpose inserted in 
the deed of conveyance. But how shall such water right 
be conveyed? Counsel for appellants insist that it passes 
to the grantee by virtue of the word 'appurtenances' in the 
ordinary deed, unless specially reserved. Certainly a ditch 
located on the land described in the conveyance would pass 
by an ordinary deed, not as an appurtenance, but as par
cel of the land itself. But there. is a manifest distinction 
between an irrigating ditch, as a mere artificial water
course, and the right to the use of water from a natural 
stream to be carried through such ditch. In Yunker v. 
Nichols, 1 Colo. 551, it was held that the right to convey 
water over the land of another for purposes of irrigation 
may be conferred by verbal agreement, notwithstanding 
such right was, at common law, an interest in real estate, 
and 10 subject to the statute of frauds. In Burnham v. 

(105) 
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§ 62 LAW 01' WATER BIGB'l'B. [Ch.5 

Freeman, 11 Colo. 606, 19 Pac. Rep. 761, it is said of a pri
vate irrigating ditch belonging to individuals, and not to 
an incorporated company,' that 'the law recognizes but 
two ways of acquiring, by purchase, an ownership interest 
in such a ditch. One is by deed or prescription, which pre
supposes a grant, and the other is by condemnation. An 
interest in such a ditch is an interest in realty. It cannot 
pass by a mere verbal sale.' These two cases may, per
haps, be reconciled or distinguished. It is claimed that 
the later case is Clecisive of the present controversy. But 
we do not rest the decision of this case upon the ground 
that the right to the use of water in this state for irriga
tion may not, under some circumstances, be acquired by 
parol, nor upon the ground that such right may not pass 
to the grantee of land, under certain circumstances, with
out special words in the deed conveying the land, or other 
deed for that purpose. In the present case it is clear that 
appellants have never acquired a valid title to the water 
rights in controversy. Not even a verbal agreement there
for is established by the evidence. Such water rights did 
not pass to appellants as an appurtenance to the land by 
virtue of their several deeds of conveyance. Even if such 
rights could, under some circumstances, be considered ap
purtenances to the land, the evidence in this case clearly 
shows that Frederick Baun, as the original owner, had sev
ered such rights long before the inception of appellants' 
title."1 

In Minnesota, it is held that a riparian owner may grant 
a part of his estate, not abutting on the stream, and 8.8 

appurtenant thereto a right to draw water from the stream 
through his remaining land, and for any diversion of the 

1 Oppenlander v. Left Hand 82 Pac. Rep. 846. But see. p.r 
Ditcb Co .• (Colo.) 81 Pac. Rep. 8.'S4. eontra, Covent on v. Beufert. 
Bee, also. Bloom v. West, (Colo.) (Oreg.) 82 Pac. Rep. G08. 
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Ch.6] NATURE AND EXTENT OF RIGHT. 63 

Datura! flow of the stream disturbing such right the gran
tee may maintain an action.l] 

§ 88. Tenancy in common. 

Wherever ditches or other structures for diverting and appro
priating water belong to two or more proprietors, such owners 
are, in the absence of special agreements to the contrary, ten
ants in common of the ditch, and of the water rights connected 
therewith, and their proprietary rights are governed by the rules 

of law regulating tenancy in common.s [But persons claiming 
rights in the waters of a stream, dGl'ived from the same original 
proprietors, are not necessarily tenants in common; and a con
vention intl'T Be88 of the owners as to the use of all the waters ap
propriated. by ot under which the water is to be used for recur
ring periods of time by each, will not make them tenants in 
common.s 

Of tenants in common, each has a right to enter upon and 
occupy the whole of the common property, and every part 
thereof. and may reco\'er the whole thereof from a trespasser; 
and an arrangement as to periods for the use of the water, 
among the co-tenants, affects them only, and is for their con
venience, and is no defense to an action of trespass against a 
third party by one of the co-tenants. In the case where this 
principle ,,'as laid down, Thornton, J., observed: "It is said 
that the waters were appropriated severally by those who did 
appropriate them. Concede this to be so, and we do not per
ceive that it makes any difference. If they are tenants in com
mon of the water, such tenants and each of them are tenants 
seized per my and not per tout, and entitled to the posseRSion of 
ihe whole. This must be so, because no one of them cnn cer-

1St. Anthony Falls Water·Pow· 
er CO. Y. City of Minneapolis, 41 
Klnn. 270, 43 N. W. Rep. 58. 

I Bradley v. Harkness. 26 Cal. 69. 
SLy tie Creek Water Co. v. Per

dew, M Cal. 447, 2 Pac. Rep. 782. 
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§ 63 I,AW OF WATER RIGHTS. [Ch.5 

tainly state which part of them is his own. Tbey hold by 
unity of possession, though their titles be distinct. If this 
unity is destroyed, the tenancy no longer exists.1 '" '" '" 

Whether joint appropriators, ,holding the estate as joint tenants 
or tenants in common, the same is the result. Each can re

cover the whole. or take the necessary steps to protect the whole 
against the acts of a wrollg-doer."s 

Further, a court of equity has power to ascertain and deter
mine the extent of the rights of property in water flowing in a 
natural water-course, acquired by persons who hold and are en
titled to them, and to regulate, between or among them, the 
use in the flow of the water in such a way 88 to maintain ('qual
ity of rights in the enjoyment of the common property.- Hence, 
where one of two or more co-owners, in the use of water of a 
stream appropriated by them for beneficial purposes, diverts for 
use a greater quantity of water than of right belongs to him, so 
as to materially diminish the quantity to which the others are 
entitled. such parties are entitled to enjoin the wrongrdoer from 
diverting the water to their injury.· But it is held that 
water flowing in a ditch nnd owned by tenants in common 
cannot be mechanically partitioned. The only partition 
which a court can make, which will definitely and perma· 
llently end disputes of tenants in common in water used 
for mining purposes, is to order a sale and a distribution 
of the proceeds.1i A tenancy in common in a water·ditch, 
arising· under a deed, is not severed by claiming under a 
promise or parol license from a third person, where the deed 
and promise appear to be parts of the transaction.8 A ten· 

J Citing 2 BI. Comm. 191. 192; 
'Carpentier v. Webster. 27 Cal. 624. 

!Lytle Creek Water Co. v. Per· 
dew. 65 Cal. 447. 4 Pac. Rep. 426. 

3 Frey v. Lowden. 70 Cal. 650. 11 
Pac. Rep. 888. 

4 Lorenz v. JacobI. (Cal.) 8 Pac. 
(108) 

Rep. 654; citing Story. Eq. Jur. § 
927. See. also. Combl v. Slayton. 
19 Oreg. 99, 26 Pac. Rep. 661. 

tiHcGilllvray v. Evanl, 27 Cal. 
92. 

• Campbell v. Shlven, 1 Ariz. 
161, M Pac. Rep. MO. 
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ant in common In certain water rights of a ditch for min· 
ing purpoeee, its UBe for mining having been abandoned 
and its flow turned into another stream, may recapture and 
use his proportion of the water for irrigation or other law· 
ful purposes.1] 

§ 64. Kight to natural flow of water at head of 
ditch. 

Although the appropriator has no property in the water of 
the stream flowing in its natural channel above his point of di
version, yet he acquires a most important right over or with re
spect to such water. This general right over the stream, of the 
party who has perfected a prior appropriation, is that the wa
ter of the stream should continue to flow In its usual manner I 
through the natural channel or bed of the stream, down to the 
head of his ditch, or to the point where his own actual domin
ion over it commences, to the extent or amount of his appropri
ation, without diversion or material interruption.' In a recent 
decision the court used the following language descriptive of 
this right: "The plaintiff's right to have the water flow in the 
river to the head of his ditch is an incorporeal hereditament 
appurtenant to his [artificial] water-course, [i. e., his ditch.] 
Granting that the plaintiff does not own the coryw of the water 
until it shall enter his ditch, yet the right eo hnve itftow into flu! 
dil.cil nppertains to the ditch.'" In another case 11 ditch COIl

veying water for purpose of sale to miners, took ita water from 
a stream near its head in the mountains, and thence ran for a 

1 Mea!!,ber v. Hardenbrook. 11 
)lont. 886. 28 Pac. Rep. 451. 

SLower Kings River. etc .• Co. v. 
Kings River. etc .• Co .. 80 Cal. 408: 
Parkl Canal & H. Co. v Hoyt. 67 
Cal. 44: Reynolds v. Hosmer. 61 
Cal. 2OIl; McDoDald Y. Askew. 29 

Cal. 200: Ph!l'Dix W Co. v. Fletch
er.28 Cal. 481; Natoma W. & M. 
Co. v. McCoy. Id. 490; Kldd v. 
Laird. 11) Cal. 161; BarDel Y. Sa· 
broD. 10 Nev. 217. 

lLower KiDgI River. etc.. Co. v. 
KiDJtI River. etc .. Co .. 80 Cal. 408. 

(109) 
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distance of twenty-four miles, the water flowing through its en
tire length. The title to the upper half of the ditch was vested 
in A., and that of the lower half in B. A. WIIS held to be en
titled to the exclusive use of the water from the stream at the 
head of the ditch. 1 In Phrenix Water Co. v. Fletcher it was 
held that the prior appropriator of a stream on the public lands, 
tor mining purposes, has a right to have the water flow down 
the stream, above the point of his appropriation, without inter
ruption or diminution in quantity. 

§ 65. What are streams subject to appropriation. 

The question here arises. what is a "stream" which may thus 
be appropriated? I do not purpose to enter into any full dis
cussion of this question, which may be regarded as rather spec
ulative than practical throughout these Pacific communities. It 
is sufficient to say that there must be an actual, natural stream, 
with defined banks, bed, channel, and current, as contradistin
guished from a mere occasional torrent or flow of surface water 
from rains or melting snow, through a hollow or depression in 
the surface of the soil. The essential nature ofa "stream" which 
can be appropriated was brieHy but accurately described by the 
supreme conrt of Nevada in a leading case:3 "To maintain the 
right to a water-course, it must be made to appear that the wa
ter usually flows therein in a certain direction, and by a regular 
channel with banks or sides. It need not be shown to flow con
tinually, and it may at times be dry, but it must have 1\ well
defined and substantial existence." It would plainly be im
practicable to require, as an essential element of a "stream" in 
these Pacific states and territories, that the flow of water should 
be continuous, uninterrupted, and perennial, during the entire 
year, and from yeur to year. It is well known that some of 

1 Reynolds v. Hosmer, 51 CaL 
205. 
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the most important and well-defined streams in these regions 
. become dry throughout the whole or a considerable portion of 
their lengths during certain seasons of each year. It is, per
haps, more correct to say that their waters sink beneath their 
beds. and flow beneath the surface instead of in their channels 
on the surface. All these streams, nevertheless, have well-de
fined beds, channels, banks, and currents, and are in every re
spect natural "streams." 

§ 66. Definition and characteristica of a water
course. 

[In order to constitute a water-course, there must be a defined 
channel, banks, and water usually flowing in a particular direc
tion. It need not flow constantly; it may at times bedry; but 
the source, it is usually said, must be naturnl, certain, and 
definite, and not dependent upon the fluctuations of the sea
sons, as the falling of rain and the melting of snow. 1 But if 
the face of the country is such as necessnrily to collect in one 
body so large a quantity of water, after heavy rains or melting 
of sno~s, as to require an outlet to some common reservoir, and 
if such water is regularly discharged through some well-defined 
channel, which the force of the water has made for itself, and 
which is the accustomed channel through which it flows and 
has flowed from time immemorial, such channel is a natural 
water-coul'8('.2 The supreme court of Oregon, in a reCl'nt 

1 Hanson v. McCue, 42 Cal. 308; 
Ely v. Fergu80n. 91 Cal. 187. 27 
Pac. Rep. 51:17; Geddis v. Parrish. 
1 Wash. St. 587,21 Pac. Rep. 814: 
Haymond v. Wimsette, (Mon t.) 
at Pac. Rep. 537; Robinson v. 
~hankl. 118 Ind. 1~, 20 N. E. Rep. 
713; Case v. Hollman. (Wis.) 54 N. 
W. Rep. 793: Dickinson v. Worces· 
ter, 7 Allen, 19: Shields v. Arndt. 

4 N. J. Eq. 234; Gillett v. Johnson. 
80 Conn. 180; Luther v. Winni
simmet Co., 9 Cush. 172; Macom
ber v. Godfrey, 108 Masa. 219; 
Ashley v. Wolcott, 11 Cush. 192: 
Gannon v. Hargadon, 10 Allen, 106: 
Bullum v. Harris, 5 R. I. 248. 

2 Earl v. De Hart, 12 N. J. Eq. 
280: Palmer v. Waddell, 22 Kan. 
81)2. See, also, Union Pac. R. Co. 
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case, upon a review of the authorities bearing on thiH ques
tion, remarks that "the conclusion to be deduced from these 
decisions is that a water-course is a stream of water usu
ally flowing in a particular direction, with wcll-deftnl~1 
banks and channels, but that the water need not flow con
tinuously,-the channel may sometim""s be dl'~'; that the 
term 'water-course' does not include wafer desceuding from 
the hills, down the hollows :lnd ravines, wiiliout any def· 
inite channel, only in times of rain and melting snow; but 
·that where water, owing to the hilly 01' mountainous conftg· 
llration of the country, accumulates in ia1'6"e qllantitiel; 
fJ'Om rain and melting snow, and at l"~gulnr seasoDB de· 
scends through long deep gullies 01' rnl"ines upon the lands 
below, and in its onward flow carves out a distinct and WE'll· 

defined channel, which even to the casual glance bears tbl' 
unmistakable impress of the frequent action of rnnnin~ 
water, and through which it has I flowed from time hnmp· 
morial, such a stream is to be considered a water-course, 
and to be governed by the same rules."l 

Surface water, without a spring, when it has flowed iu a cer
tain direction for such a length of time as to have naturally 
formed a bed and banks anrl well-defined stream of flowing 
water, even though it may sometimes be dry at the place where 
it has formed such banks and bed, is still a water-course at that 
point.2 A creek which has a natural channel thre~fourths of 

v. Dyche. 81 Kans. 100. 1 Pac. Rep. 
248; Chicago. K. & W. R. Co. v. 
Morrow. 42 Kans. 839, 22 Pac. Rep. 
418. Compare, however. Parks v. 
Newburyport. 10 Gray. 28. 

1 Simmons v. Winters. 21 Oreg. 
85. 27 PIlC. Rep. 7. 

!Eulrich v. Richter. 41 Wis. 818; 
Kelly v. Dunning, 89 N. J. Eq. 482; 
Pyle 'Y. Richards, 17 Neb. 180, s. c, 
22 N. W. Rep. 870. See, also, 

(112) 

Lambert v. Alcorn. (Ill.) 88 N. E. 
Rep. 58. In the case of West v. 
Taylor. 16 Oreg. 165. 18 Pac. Hep. 
665. it appeared that A. owned 
lands adjoining a lake. about two 
miles long and half a mile wide. fed 
by perennial springs and a moun
tain creek. OrlglnllU,. the main 
outlet from the lake was a second 
creek. into which the waters flowed 
at ordl nary stages. From the weat-
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a mile long, wi~h a bed of varying depth and width, through 
which surface-water is discharged into a stream, is a water
coursej Rnd the fact that it is dry most of the time does not 
deprive it of that character. I But a ditch, by means of which 
the waters of a natural stream are diverted. is not itself a water
course, though it is partly formed of ravines and gullies through 
which surface-water has occasionally flowed.2 

In regard to the channel of the stream, it is required that it 
should have a distinct and substantial existence, with well-de
fined banks formed by the flo\\" of the water, and presenting un
mistakable evidence to the eye of the frequent action of running 
water.s Thus, sloughs or swales, hollows or ravines, by which 
water passes over land, are not, in the technical sense, water
courses.' Upon this point we find some instructive remarks ill 
a recent decision of the supreme court of California. It was 
said by McKinstry, J.: "It is not essential to a water-course 
thnt the banks shall be unchangeable, or that there shan be 
e,,-erywhere a visible change ill ilie angle of ascent marking the 
line between bed and banks. The law cannot fix the limits ofva
nation in these and other particulars. As was said, in effect. by 

ern part of the lake flowed a third 
creek, which emptIed into a creek 
that flowed Into the Pacific ocean. 
The main outlot becoming choked 
up with land. the waten over· 
flowed the lands of B. and C. on 
the north of the lake, forming 
marshel and Iwalel, and elcaped 
Into a creek fiowing into a bay; 
and for leveral yearl thla was the 
main outlet from the lake. B. and 
C. erected a dike to protect their 
land, which railed the water in the 
l~ke, and threw it back upon A.'a 
Jand, overflowing about one thou
sand acrea. Previoua to erecting 
the dike, B. and C. had cut two 
ditchea that carried the water off 

LAW w. 8,-8 

their land. On thil atate of facta 
it waa held that the watera on 
the Janda of B. and C. could not 
be considered merely as aurface 
wator. hut constituted a water
course. and that B. and C. had no 
right to eroct the dike. 

IFerrl1 v. Wellborn, 64 Mial.., 
If South. Rep, 165. 

'Simmons v. Wlntera, 21 Oreg. 
85, 27 Pac. Rep. 7. 

'Gibba v. Williams, 2Ii Kan. 214, 
I. c. 87 Amer. Rep. 241; Shively v. 
Hume.100reg. 78; Razzov. Varni, 
8t Cal. 289. 22 Pac. Rep. 848. 

4Jonea v. Wabash, etc., R. Co., 
18 Mo. App. 26t. 
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Curtis, J., in Howard v. Ingersoll, 13 How. 428, the bed and 
banks or the channel is in all cases a natural object, to be sought 
after, not merely by the application of any abstract rules, but, 
'like other natural objects, to be sought for and found by the 
distincthoe appearances it presents.' Whether, however, wom 
deep by the action of water, or following a natural depression 
without any marked erosion of soil or rock; whether distin
guisbed by a difference of vegetatioll, or otherwise rendered per
ceptible,-a dlannel is nccessary to the constitution of a water
course. Of comse, we cannotju(licialiy declare that a channel 
is of such a nature t.hat it can never cease to exist. Both the 
evidence and findings herein show that, IU! a result of the ac
t.ion of water, channels hllve been closed and new channels 
formed. We canuot say but the indications of a channel may 
,be removed by other natural forces. We can concci\"e that 
along the course of a stream there may be shallow plllC~s where 
the water spreads, aUlI where there is no distinct ravine or gully. 
Two ascending surfaces may rise from the line of meeting ,"ery 
gradually for an indefinite distance on each side. In such case, 
if water flowed periodically at the lowest portion of the depres
sion, it flowed in a channel, notwithstanding the fact that, the 
water b~ing witluil'awn, the' distinctive appearances' that it had 
ever flowed thcl'c would soon disappear."1 On the other hand, 
in a later case from the same court, it appeared that the owner 
of lands, upon which there was a lagoon having no natural out-
let, cut a ditch for irrigating purposes. Thereafter he conveyed 
part of the land on which the lagoon was situated to the de
fendants, and the remainder of his lands to the plaintiffs. The 
irrigating ditch ran between the different tracts conveyed. By 
parol permission of their grantor, (the defendants,) the plain
tiffs had used the waste Wllters of the ditch. On this state of 

lLux v. Haggin. 69 Cal. 25.';, 10 Pac. Rep. 770. 
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facts it was held that, the water never having flowed in any nat
ural channel, the plaintiffs never acquired any riparian rights 
in the tlow of water in the ditch.'] 

§ 67. Percolating and Bubterraneous waters. 

[Percolating waters collected or gathered in a stream, runuing 
in a defined channel, are such property or incidents thereof·as 
may be acquired by grant, express or implied, or by appropri
ation; and, when rights in them are thus acquired, the owner 
:!annot be divested of his rights by the wrongful act of another.' 
Thus a lake, fed by streams and having a natural channel, and 
whose waters find exit by percolation in a perceptible current 
through a bed of gravel, is _running stream, and may not be 
obstructed so as to set back upon the lands of another.s The 
word " percolate," as used in the cases relating to the right of 
land-owners to use water on their premises, designates any flow
age of sub-surface water other than that of a running stream, 
open, visible, anti clearly to be traced.4 But in California, 
where the Civil -Code (§ 1410) provides that the right to the 
use of "running water flowing in a river or stream, or down 
a canon or ravine," may be acquired by appropriation, 'it is 
held that percolating water which seeps into a spring from a 
!!wamp, or wet land surrounding the same, is not subject. to 

appropriation.1I 

In regard to subterranean streams, the general CO'I18eIl8'U8 'of 
the authorities appears to be that, if an under-grouml current of 

IGreen v. ('arrotto, 72 Cal. 267. 
18 Pac. Rep. 685. And Bee Gillett 
v. Johnson. 80 ConDo 180; Macom· 
ber v. Godfrey. 108 Mass. 219. 

'CroBS v. Kitta. 69 Cal. 217. 8. 0-
10 Pac. Rep. 4011; Brown v. Ashley. 
16 Nev. 317. 

a Hebron Gravel Road Co. T. 

Harvey. 90 Ind. 192. s. C. 46 Amer. 
Rep. 199. 

tMosier v. Caldwell. 7 Nev. 368. 
See a valuable editorial Dote ou 
Percolating Waters in 64 Amer. 
Dec. 727. 

6Soutbern Pac. R. Co. v. Du
four, 95 Cal. 615, 80 Pac. Rep. 788. 
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water flows in a known and well-defined channel, 80 as to con
stitute a regular and constant stream, the riparian owner may 
invoke the same rules, in insisting upon its uninterrupted flow, 
which exist in the case of water-courses upon the surface. I And 
so, where the exact course of water which has once emerged and 
sunk can be traced to where it emerges again, the proprietor at 
this point is protected in its use as if it were not a subtt:rranean 
stream.' But if the water flows beneath the surface without a 
definite channel, or in courses which are unknown or unascer
tainable, it ill not I'lubject to the settled law governing the rights 
of riparian owners.l ] 

§ 68. Right to exclusive pae of water. 

Such being the appropriator's right over the stream as such, I 
proceed to consider his rights over the water which comes un
der his exclusive control by means of an actual diversion and 
appropriation. The general doctrine is settled. by the unani
mous consent of the authorities, that the plior appropriator is 
entitled to the exclusive use of the water, up to the amount em
braced in his appropriation, either for the ori¢nal purpose or 
for any other or different purpose, provided the amount is not 
thereby increased, without diminution or material alteration in 
quantity or in quality; and his use will, to that extent and for 
such purposes, be protected against all subsequent appropriators 
or claimants using or interfering with the water, both above and 

lDIckin80n v. Grand Junction 
Canal Co .• 7 Exch. 282; Chasemore 
v. Richards. 2 Hurl. & N. 186; Cole 
S. Min. Co. v. Virginia Water Co .• 
I Sawy. 470; Hale v. McLea. 53 Cal. 
1578; Strait v. Brown. 16 ~cv. 317; 
Maban v. Bro"n. 18 Wend. 261; 
Smith v. Adams. 8 Paige. 48.'); 
Wheatley v. Baugh, 25 Pa. St. 523; 
Whetstone v. Bowser, 29 Pa. St. 

(116) 

159; Haldeman v. Bruckhart. 4;') Pa. 
St. 514: TllvlClr v. Wl'll'h. 8 Or. 198. 

I Baddler v. Lee, 88 Ga. 4Jl. 8. Co 
42 Am. Hep. 82. 

I Cbasemore v. IUcbard8. '1 H. L. 
Cas. :1411; Dil-kinson v. Grand 
.TunetloD ('1111111 ('0 .. ; EK(·b. 28:.!; 
Acton v. Blnndell. 12 Meea. & W. 
Haldeman v. Bruckhart. 45 Pa. Bt. 
1514; Taylor v. Welch, 8 Or. 198. 
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below on the same stream; and to this end he may obtain all 
proper remedies, legal and t'<)uitaLle} As illustrations, it is 
held in Kimball v. Gearhart that, when the appropriator has 
completed his ditch so as to receive the water appropriakd, "he 
is then entitled to said water as against all persons subsequently 
claiming or locating it;" and" J>ossession or actual appropriation 
is the test of priority in all claims to the use of water, when such 
claims are not dependent upon the ownership of the land 
through which the water flows." In Ortman v. Dixon it is held 
that "a prior appropriator of water for mill purposes is entitlad 
to it to the extent of his appropriation, and for those purposes 
to the exclusion of any suhsequent appropriation for the same 
or for other purposes." In Barnes v. Sabron the supreme court 
of Nevada held that" the first appropriator, for purposes of irri
gation, of the water of a stream running through the public 
lands, ha.'5 the right to insist that the water flowing therein shall, 
during the irrigating season, be subject to his reasonable use and 
enjoyment to the full extent of his original appropriation and 
buneficial use. To this extent his rights go, but no further; for, 
hi subordination to such rights, subsequent appropriators may 
appropriate the remainder of the water running in said stream." 

1 Himel v. Johnson. 61 Cal. 239: 
Stein Canal Co. v. Kern Island L . 
C. Co .• 58 Cal. 1i63: Reynolds v. 
Hosmer. 51 Cal. 200: Gregory v. 
Nelson, '1 Cal. 278: Clark v. Wil
leu, M Cal. 584; Davis v. Gale. 82 
Cal. 21; McDonald v. Askew. 29 
Cal. 200; Hill v. Smith. 2; Cal. 4;6; 
32 Cal. 166; Rupley v. Welch. 28 
Cal. 4/i3: PhCEnlx W. Co. v. Fletch
er, lei. 0&82: Natoma W. Co. v. Me-

Coy. Id. GO; Butte. etc.. Co. v. 
Morgan. 19 Cal. 609; Kidd v. Laird, 
15 Cal. 161; Kimball v. Gearhart. 
12 Cal. 27; Ortman v. Dixon, 18 
Cal. 88: Bear River, etc .• Co. v. 
New York M. Co., 8 Cal. 837; 
Ophir Silver M. Co. v. Carpenter, 
4 Nev. 584; Barnes v. Sabron. 10 
Nev. 217; Strait v. Brown, 16 Nev. 
817; Atchison v. Peterson. 20 Wall. 
G15. 
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§ 169. Appropriator may change place or manner 
of use. 

Whenever a prior appropriation has bcen made for a certain 
kind of purpose or use, at a certain place, the appropriator may. 
as against other parties whose rights have accrued subsequently 
to his own, change the place of his use for the same purpose. if 
the amount of water taken by him is not thereby incl'f'8seu be
yond that of his original appropriatiol1; and it seems that he 
may, as against such parties. change the nature ofthe purpose 
or use to which tht! water was applied, provided the amount of 
water thereby taken is not increased, or the interference with or 
burden upon the subsequent claimants or appropriators is not 
ftl1gmented. 1 But such a change of place or of purpose is not 
permitted, as against parties who have acquired subsequent 
rights, when it would enlarge the amount of water used beyond 
that of the original appropriation, or otherwise increase the bur
den imposed upon them by such appropriation. l.'hese conclu
sions seem to be established by the decisions. In Woolman v. 
Garringer 2 it was held that a prior appropriator for mining pur-

1 [J<'uUer v. Swan Riv. Min. Co., 
12 Colo. 12, 19 Pac. Rep. 886; Greer 
v. Heiser, 16 Colo. 806, 26 Pac. 
Hep. 770; Uame\li v. Irish, (Cal.) 
31 Pac. Hep. 41. A riparian own· 
er, having the right to divert a 
certain quantity of water from a 
stream, may take the same at any 
po.lnt on the stream, and may 
change the point of diversion at 
pleasure, provided he does not in· 
jnriouslyaffect the right of other 
appropriators by such change. 
Junkans v. Bergin, 67 Cal. 267, ... 
c. 7 Pac. Rep. 684. All appropri· 
ator may, as against a subsequent 
purchaser from the United States, 
carry his ditch through snch pur· 
chaser's lands to a point higher up 
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the stream, wbere su('h a change 
is rendered neces811ry to enable 
him to obtain the supply he Is en· 
titled to. Ware v. Walker, 70 Cal. 
li91. 12 Pac. Hep. 47:'i. And see 
Sieber v, Frink, 7 Colo. 148. 8. c. 2 
Pac. Rep. 901. This is also the 
doctrine of the common law. In 
Whittier v. Cocbeco Manuf'g Co .. 
9 N. H. 454, it is stated that. where 
a right exists to use a certain 
quantity of water for propelling 
machinery, a I~hange may be madc 
in the mode and object!! of the lise. 
and in the place of Ilsing It, if tbu 
quantity is not increased, aDd the 
l'haDge is not to the prejudice of 
others.] 

J 1 lion t. 585. 
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poseR, at a certain place, may extend his ditch, and Ule his 
water, to the extent of his original appropriation, at any other 
place, for the same orjar other PUrpo8l'.a. Such an"appropriator, 
who has duly constructed his dam and ditch, need Dot give an 
actual notice to subsequent appropriators of his intention to ex
tend his ditch, aDd reclaim his waste water, and use the water 
at another place. In Maeris v. Bicknell ' the rule was stated 
that a mere cbange of the use from one mining place to another, 
where the appropriation was for mining purposes, does not for
feit Dor abandon nor aHect the prior right of thf'l appropriator. 
In McDonald v. Bear River, etc., Co. ,I after declaring that the 
appropriation of water for mill purposes stands Ol~ the same 
footing as an appropriation for mining, the court said that when 
a party has erected a saw-mill, and appropriated the water of a 
public stream for it. he may use the water for a grist-mill whiob 
he 8ubsequently erects. In Kidd v. J..aird 3 the doctrine on thi8 
subject was announced in the following broad and general man
ner: "A person entitled to divflrt a given quantity of the water 
of a stream may take the water at any point of the stream, and 
may change the point of diversion at pleasure, if the rights of 
others are Dot injured by such change. This right of change 
does not depend upon the mode of acquiring the right to use 
the water, whether by express grant or by prescription, or whether 
by parol license or presumed consent of the proprietor. The 
difference as to the origin of the right affects the mode of detel'
mining its existence and its extent, [i. e., the amount of w*r 
appropriated,] and not the manner of its exercise and enj~" 

The proper limitation upon this doctrine was stated in the sub
sequent case of Butte T. & 1\1. Co. v. Morgan,· which held that 
a party appropriating and diverting water at a <:ertnin point 
cannot afterwards cbange the place of dh'ersion 80 ~ to preju-

17 CaL JIll. 
118 Cal. 22Q. 

'lli Cal. t81. 
.19 Cal. 609. 
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dice another person whose rights have subsequently accrued. 
And it was further said that the case of Kidd v. Laird does not 
hold anything conflicting with this conclusion, and the decision 
in that case, as there explained and limited, was reaffirmed. 
In Davis v. Gale l the court again laid down the general rule in 
the most unequivocal manner: "A person who hus appropriated 
the water of a stream, and caused it to flow to a particular place 
by a ditcb, for a special use, may afterwards change the use, 
and the place at which he used it, without losing his priority 
as against one who dug a ditch from the llame stream before 
the change was made. Such a person, appropriating water for 
the working of a pnrticular mine, may, after he has worked out 
and abandoned said mine, l'xtend the ditch, and use the water 
at other points, without losing his priority as against a person 
who acquired rights in the stream subsequl'utly to his appro
priation. Appropriation and use of water for beneficial pur
poses are the tests of right in such cases, and not the place and 
charttcter of the particular use." In Nevada W. Co. v. Powell' 
the negative side of the rule was again applied, and the court 
said: "If a person has appropriated a portion of the water of a 
stream, and has made a dam and ditch amply sufficil'nt to ren
der his appropriation available, and has thereby acquired the 
right to use said portion only of such water, and in said man
ller only, this will not prevent other persons from acquiring a 
right to the BU'PI"" water of the stream, or to its bed or banks, 
or to the adjacent land, to any extent which will not interfere 
with the right previously acquired. When rights ofsubsequent 
appropriators once attach, the prior appropriator cannot en
croach on them by extending his use beyond the first appropri-

182 Cal. 26. 
I M Cal. 109. The facts of this 

cue, however. to which the deci
sion applies, show an Increase In 
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the quantity of water used,-in the 
extent of the appropriation,-rath
er than a change in the place or ia 
the kind of the use. 
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ation. In such a case the first appropriator cannot extend his 
claims, or change the manner of his appropriation, to the injury 
of the second appropriator, any more than the second can do 80 

to the injury of the first; each is, in respect to his 9wn appro
priation, prior in time and exclusive in right." On this grouud, 
it was held that the prior appropriator was not authorized, by 
raising the height of his dam, to cut offor diminish the flow of 
the 8U1'plUB water which had been thus appropriated by the de
fendants. 

[A very important qualification of the foregoing rule 
is developed in a recent decision of the United States cir
cuit court in the district of Idaho. By the law of that 
state the appropriator of water is required to post a writ
ten notice, stating the amount of water claimed and the 
purpose and place of intended use. It is also provided that 
he may change the place of diversion, if others are not in
jured thereby. In the case at bar it appeared that defend
ant had appropriated water, to be used at a specified place 
for the purpose of operating machinery and other works, 
and after so using it he returned it to its natural channel 
substantially undiminished in volume. It was held that 
he could not change the place of use and reappropriate the 
water, to the damage of one who appropriated it lower 
down on the stream, after it was returned to its original 
channel. In the course of its opinion the court observed: 
"The use for which the water is appropriated and to which 
it is applied is an important factor in the construction of 
the statute. The controlling question, in any case, is 
whether subsequent locators haY'e had such notice of prior 
rights, and their extent and effect, as would guard them 
against making invalid locations. In illustration, suppose 
some certain amount of water is appropriated to be used as 
a power by its conversion into steaIn, or, by combination 
with other elements, is to be converted into articles of mer· 
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chandise, or to be used upon some certain tract of land for 
the purpose of irrigation. Should the appropriator be pJ'{'o 
cluded from thereafter changing either or both,-its use 
or the plac~ thereof? The reply must be in the negativep 

for in all such CaseIJ the purpose of the appropriation is 
sueh that no subsequent appropriator can thereby bemis· 
led to hiB injury. Distinct notice is given in such cases, 
not only that so much water is drawn from the public sup
ply, but that its appropriation is such that it cannot be used 
a second time. It is a notice that 80 much water is prac
tically. destroyed,-is eliminated from existence as water. 
A subsequent locator has actual notice that this amount 
of water is withdrawn from all public claim, is absorbedp 

and has be<.'Ome a vested right. He cannot base any claim 
upon it, or upon any expectation that, some time in the fu
ture, it will become the subject of aPPfOpriation. Should· 
such prior right be subsequently forfeited, he gains nothing 
thereby, as hiB rights are measured alone by what he could. 
and actually did, claim at the time of hiB appropriation. 
Neither does he lose anything, nor is he in any way danl· 
aged, should the first appropriator change his use, or the 
place thereof, for, in either event, he still has left all he 
ever claimed, or was entitled to claiIn. The appropriation 
of water for placer mining purposes, at some specified place, 
involves a somewhat similar principle. It is such an 
actual appropriation of a definite amount, and for such 
purpose, as, in the nature of things, must operate as a 
notice to all that its place of use must, from time to time, 
as the ground is worked, be changed. Should one use the 
water as it passes from the works of the prior claimant, 
he must do so at his own risk, and he cannot complain that 
changes Ilre made which he had full notice would likely 
occur. In this action, however, the facts are quite dDfer
ent. In 1886 the defendant located the water, specifying 
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that it wu to be 1l8ed at ita mill for the purpose of powel' 
in operating machinery and in concentrating ores, and in 
pnrsuance of such notice conducted it to such mill, and. 
after there so using, returned it to the original channel 
of the stream from which it had been taken, and prac· 
tically undiminished in quantity or deteriorated Of changed 
in quality. The use made of it was purely usufructuary. 
and in no sense partaking of the nature of ownership iu 
the water. The defendant, by ita declarations and acta, 
in eftect said to the world that the only use it had for the 
watt-r was at the place and in the manner specified, and 
that, when so· used, it had no further claim upon and 
abandoned it. Under such circumstances, there was 
neither direct nor implied notice that it would be used 
elsewhere or for other purposes by defendant. On th~ 

c.:ontrary, the public was justified in believing that defend
ant had made the only use thereof intended; that the samt· 
would continue; and that in the future it would be l'{'

turned to the creek as it had been. Would it not follow. 
from such facts, that plaintiff, in claiming the watel" 
after its return to the creek, was fully justified? .If justi
fied in such claim, then protection thereof must follow. 
If the defendant's position is sustained by the law, it 
would follow that the prior appropriator would in all 
l'8.8e8,_ so absolutely control the wat('r. to the extent of 
such appropriation, that no other person could thereafter 
attempt any permanent use of it, except at great risk of 
1088, even when such use would not damage the first ap
propriator. Suppose, in this case, the. stream below de
fendant's mill were lined with ore-mills, all operated b~' 

the same water, as it passed from the wheels of one mill 
to the next below, and all by appropriations subsequent 
to defendant. Upon defendant's theory, all such mills may 
be closed, and utterly destroyed, whenever the latter con-
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eludes to modify its plans, and divert the water else
where."l] 

§ 70. Remedies for interference with these rights. 

Such being the rights of the appropriator, any interference 
with the water of the stream itself, either above or below the 
point of his diversion, which hinders the full enjoyment of 
those rights, and any interference with the water while in the 
ditch, dam, or reservoir, or with these structures themselves, 
are injuries, for which suitable remedies may be obtained.. 

§ 71. InJuries to ditches. 

A ditch may be injured, or even destroyed, by mining under 
it, thereby causing the surface of the soil over which the ditch 
runs to crack nnd settle. In such a case the mine-owners are 
liable to the proprietor of the ditch when the injury has been 
caused by their negligent or unskillful manner of conducting 
their mining operutionsj but whether they are liable for such 
an injury in the absence of all negligence and unskillfulness is 
more than doubtfuJ.l In the case cited, which was brought to 
restmin the mining operations under such circumstances, the 
l'ourt say that the plaintiff has a right to a ditch on the surface 
of the soil, and the defendants have a right to mine under the 
surface. These rights are not neceB8arily incompatible or con
flicting. To the two parties so situated the maxim, qui prior 
~8t in Umpore potior est in ju.re, dOef! not apply, but rather the 
maxim, sic utere too ut alicnum nan lmd.ruJ. How far a court of 
equity will relieve against such an injury, when no negligence 
or lack of skill is charged, the court expr6Sllly refrain from de
ciding, and suggest the following query: "Whether ditch prop
erty in the mining regions, although conceded to be real estate, 

1 Last Chance M.in. Co. v. Bunker Hill & 8. M.in. Co., 41 Fed. Rep. 480. 
I Clark v. Willett. 85 Cal. 584. 
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is to be regarded by courts of equity with the same measure of 
favor as that which is extended to land held by owners for its 
own sake, and not put to use for an ulterior object, is doubted. 
but not decided." It is abundantly settled that parties engaged. 
in mining operations will be restrained from interfering with, 
or destroying or washing away, the ditch belonging to another 
person. The rights of a prior ditch-owner, as against persons 
engaged in mining, were fully established by the case of Greg
ory v. Nels6n,1 in which the following points were decided: If 
"the complaint avers ownership by the plaintiff of a certain 
ditch, and that the ground over which it runs was vacant and 
unoccupied when it was dug, and the plaintiff has used it for 
years for mining purposes, and the answer does not deny these 
allegations, nor set up any prior right of defendants to said 
ground, nor any claim or right of defendants to destroy the 
ditch, the court should enjoin the defendants from destroying 
or interfering with the ditch upon the pleadings, rt'gardless of 
the testimony. If a party owns a ditch, and the right of way 
for the same, to conduct water for mining purposes, and has ae
quired such right by prior appropriation, the court, in an ac
tion brought to restrain the defendants from washing away the 
ground, should not allow the defendants to wash away the ditch, 
provided they build a flume or other aqueduct in place of the 
ditch of sufficient capacity to carry the water flowing through 
it. A court of equity had no power to make such a decree un
der these circumstances. A court should not license a trespa88 

to ditch property in the mining regions, nor compel the owner 
to exchange his ditch for some other means of conveying the 
water flowing therein. 

I~ CaL 2'l8. 
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§ 72. Bemediea for unlawful diversion. 

Interference with the water to which the appropriator is en
titled, whether flowing in the stream or nmuing through his 
tlitch, may either diminish its quantity or deteriorate'its quality. 
These two kinds of injuries will be consideroo separately. _ 

Of course the mere use of the water by another person, when 
its quantity is not thereby lessened nor its quality deteriorated, 
is no injury to a prior appropriator. If, therefore, A. owns 1\ 

ditch, and has the right to divert the water of a certain stream 
by its means, and B. subsequently takes water from the same 
stream at a place above the head of A.'s ditch. and nses it for 
his own purposes, but returns it back undeteriorated in quality 
into the stream before it would reach A.'s ditch, or even into 
the upper part of the ditch itself at a point before A. has use for 
it, no injury is thereby done to A., and he has no cause of action , 
against B. therefor.! [And unless the prior appropriator 
is entitled to all the water of the stream, he caD Dot, in th(' 
nature of things, identify certain specific water as belong· 
ing to himself while the same remains in the natural chan
nel, and 80 long as he is able to secure the full amount of 
water to which he is entitled, he will not be heard to com
}llain that others are diverting its waters.:! At common 
law, it is the right of the riparian proprietor to have the 
whole volume of the stn'am flow in its natural channel 
by or through his land. And if thofle abO\'e him divert 
or consuine the stream or any portion of it, (except for 
necessary and reasonable riparian uses,) he may have hiM 
action against them. Hence in sw:h an action, it is not 
a proper or admissible defens(' that the plaintitT, Dotwith
standing the acts complained of, has enough water left for 
his uses and purposes, or' would have enough if he properly 

1 Yankee Jim's Union W. Co. v. ' 21::\aint y. Guerrerio, (Colo.) 80 
Crary, 2;i Cal, 504. Pac. Rep, 335. 
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controlled or secured it.l But under the peculiar doctrine 
of appropriation, where the amount of water to which the 
claimant is entitled depends upon the amount actually 
diverted and actually put into use by him, it is con
ceived that this rule would not be applicable.] When
ever the rights of a prior appropriator exist, they 
are equally protected '!-'Om interference and consequent 
injury by parties subsequently locating on the stream 
or using its water eitherabove or below him.' The diversion of 
the water of a stream is a private nuisance to the prior appro
priator who is injured thereby, and he can maintain an action 
for such nuisance. For a past diversion the only remedy is a 
recovery of damages; but, when the diversion is continuing. 
equity will interfere by injullction.s It seems the injured party 
may himself abate the Iluisance. When A. attempts to erect a 
dam for the purpose of diverting the water of a stream at a cer
tain place, and such diversion is unlawful !pi against B., who is 
a prior appropriator and has a dam at a lower point on the 
fltream, it is held that B. may O\1st A. from possession, and may 
prevent the construction of his dam.· Where a party has lo
cated on a stream, erected a mill, and appropriated the water 

10ilzinger v. Saugerties Water 
Co .• 21 N. Y. Supp. 121; Hiller v. 
Windsor Water Co .• (Pa.) 28 AU. 
Rep. 1182. 

2 Hil! v. King. 8 Cal. 887. 
'Tuolumne W. Co. v. Chapman. 

8 {'Ill. 392; Parke v. Kilham. Id. 77. 
In brown v. Ashley, 16 Nev, 812. 
the court held that where the act 
complained of is committed unuer 
It claim of right, which. if allowed 
to continue for a certain length of 
time. would ripen into an adverso 
right •• and deprive the plaintiff of 
,i8 property. he 18 not only entitled 
to an action for \he vindication of 

his right. but also for Ita preserva
tion. In actions. therefore. for the 
diversion of water. where there is 
a clear violation of an estabushed 
right. and a threatened continu
ance of such violation. it II not 
necessary for the plaintiff to show 
actual damages. or even a pruent 
use of the water. In order to au
thorize a court to issue an injunc
tion restraining the actual or 
thrllatened diversion. and to make 
it perpetual. 

4 Butle T. M. Co. v, Morgan, 19 
Cal. 609. 
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for its use, in an action against a mere trespasser to recover 
damages for diverting the water, it is sufficient that the com
plaint alleges the plaintiff's po88t88ioo of the land, the mill-site, 
and the mill, without averring riparian qumerahip or a prior ap
propriation of the water. I In a suit to obtain relief against an 
injury to the plaintiff's rights as a prior appropriator. it is no 
defense whatever that the defendant's works are the more valu
able, or his interests the more important.' Where an appropri
ation has been made at a particular point, a person su bsequentIy 
locating or constructing works on the same stream above must 
not impede the regular How of the water, if the prior appropri
ator would be injured thereby. A mere trivial or temporary 
irregularity caused ill the flow does not constitute a cause of ac

tion; hut a sensible injury will be restrained by injunction, as 
well as compensated for in damages.s Where a ditch-owner 
uses a raville as a part of his ditch to conduct the water of a 
stream which he has appropriated, the natural waters of such 
ravine belong to him as the first appropriator thereof, and an 
action will lie in his favor for an appropriation or diversion of 
such waters by a third person.' 

§ 73. Same; action for unlawful diversion. 
[In order to be entitled to maintain an action for dam· 

ages for the unlawful diversion of a water-course, or a bill 
in equity to restrain the continned or threatened diversion 
thereof, it is not necessary that the plainti1l' should be the 
absolute owner of the land which is injured by the illegal 

1 McDonald v. Bear River. etc., 
Co., 18 Cal. 220. 

'Weaver v. Eureka Lake Co., 15 
Cal. 271. 

IPhrenix W. Co. v. Fletcher. 23 
Cal. 481; Natoma W. & )1. Co. v. 
)lcCoy.23 Cal. 490. In Carron v. 
Wood. 10 Mont. 500, 26 Pac. Rep. 
388, it was held \hat defendantl 
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were liable for actual Injury to 
plaintiff by their diversion of \he 
water previously appropriated by 
him. though they might not have 
used the water continuously, and 
though they might have used it 
only for a short time. 

, Hoffman v. Stone, 7 Cal. (8. 
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acts of the defendant. Possession of land under a lease 
for years, for example, is suftlcient to enable the tenant to 
bring such an action, or to maintain a bill for a perpetual 
injunction to restrain the diversion of water which is 
necessary to the enjoyment of the land, though, in the lat
ter case, the injunction would necessarily end with the 
estate.1 So where a city, with the consent of the original 
appropriator, takes control of the waters of a certain 
stream, and distributes them to the inhabitants of the city, 
the right to exercise 8uch control vests in the city, and it 
is authorized to maintain a suit to enjoin an individual 
from diverting the waters to his own use.2 And in Califor
nia, where the statute makes a certificate of purchase of 
lands, iS8ued under the laws of the United States, primary 
evidence of title in the holder, it is held that a receipt for 
the purchase·money, issued by a receiver of a United States 
land-office to an occupant of public lands bordering on a 
stream, is sufficient prima fa~ evidence of title in the lat
ter to enable him to maintain an action to enjoin an upper 
riparian proprietor from unlawfully diverting the waters 
of the stream.8 The owners in severalty of different tracts 
of land may join in a bill for injunction to restrain the diver
sion of the waters of a stream along the banks of which 
their lands are located, and in which they have riparian 
rights and rights acquired by appropriation.' But it seems 
that persons 80 situated cannot unite in an action for dam
ages against one who, at a point above their lands, has 
wrongfully diverted the waters of the stream, as they have 
no common interest in the damages, and there is no legal 

I Hellbron .... Fowler B wit c h 
Canal Co., 75 Cal. 426, 17 Pac. 
Rep. 1S83; Heilbron Y. Kings River 
" F. C. Co .. 76 Cal. 11, 17 Pac. 
Rep. 988; Crook Y. Hewitt, (Wash.) 
81 Pac. Rep. 28. 

LAW W. R.-9 

ICity of BprlDgville Y. Fullmer. 
(Utah) 27 Pac. Rep. 577. 

• CODkliD£ v. Pacific Imp. Co., 
87 Cal. 296, 25 Pac. Rep. 899. 

t Churchill v. Lauer, 84 Cal. 288, 
24 Pac. Rep, 107. 
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basis on which they can be apportioned between them.I 
The plaintiff in an action of this character also has the 
privilege of joining as defendants all persons whose unlaw
ful acts contribute to the deprh'ation or diminution of his 
water supply on which he bases his- action.2 And in Colo· 
rado it is said that a person who, by priority of appropri
ation, acquires the better right to the use of water from a 
natural stream, may maintain an action jointly against all 
parties juniol' in light to himself, whenever their acts, 
either joint or se,"eral, substantially interfere with snch 
}etter right.:l 

The pleadings, in actions of the kind now under consid
~Jation, must of course be governed by the ordinary rules. 
Thus, for instance, it is held that the gravamen of the ac
tion is the diversion of thp. water, and the fact that this 
41iversion is accomplished by several different means is not 
important enough to require several different counts in the 
complaint.· If the plaintiff claim, a superior right by ap
propriation, the complaint must set forth, with sufficient 
dearness and fullness, the fact of appropriation, the pnr
pose for which the appropriation was made, and the amount 
ttf water necessary to effect snch purpose.G The claim of 
inte~t in the wa tel'S which the defendant is supposed to 
set up should not be alleged by the plaintiff merely on in
formation and belicf; but though the complaint may be 
imperfect in this respect, it will not be open to a general 
Ilemurrer if it also alleges facts showing a wrongful diver
lion by the defendant and a threatened continuance 
1hel'eof.6 

] Foreman v. Boyle. 88 Cal. 290. 
M Pac. Rep. 94. 

IHulaman v. Todd,lCal.}81 Pac. 
Jtep.89. 

sBalnt v. Guerrerio, lColo.) 80 
Pac. Rep. 285. 
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4Gage v. Tuolumne Water Co., 
14 Cal. 25. 

'Salazar v. Smart, (MonL) SO 
Pac. Rep. 676. 

6 Hulsman v. Todd, (CaL)a1 Pac. 
Rep. 89. 
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In an action for the unlawful diversion of water from a 
stream running through plaintiff's land, it is proper to ex
clude evidence of diversions by persons other than the de
fendant, at least when it does not appear whether such 
diversions were lawful or were made with plaintiff's con
sent.! But it appears that such evidence of other diver
sions may be admissible merely on the i88ue as to the 
amonnt of damages.2 The gist of the action being the 
diminution iil the flow of lilt! water tc plaintilI's land, or 
through his ditch, it is of course competent for him to 
show that the acts of the defendant appreciably diminished 
the volume of 'water in the stream.B And in an action to 
establish a water right, a written declaration of the amount 
of water appropriated by the respective parties, which was 
duly verifled and flIed for record, may be received in evi
dence to prove their intention as to the amount of water 
each was to have under the appropriation, though the stat
ute does not require such declarations to be ftled.· In re
gard to the damages to be recovered, it is ruled that the 
i88ue should not be limited to thn interference with tIll' 
plaintiff's present use of his property, and the jnry should 
be instructed that the plaintiff's right to recover nominal 
damages does not depend upon his showing any actual or 
perceptible injury, but solely upon the qnestion whethf'r 
the defendant has diverted water so as to reduce materially 
the volume of water that would otherwise flow to 01' by 
plaintiff's land.1i It is held that the owner of land throngh 
which flows a stream of water suitable for a mill-site, but 

1 Heilbron v. Kiogs River & F. 
C. Co •• 76 Cal. 11. 17 Pac. Rep. 
933; Lakp.aide Ditch Co. v. Crane. 
80 Cal. 181. 22 Pac. Rep. 76. 

2Gould v. Staftord, 77 Cal. 66, 18 
Pac. Hep. 879. 

IGarwood v. New York Ceo\. H. 

COO. 116 N. Y. 649, 22 N. E. Rep. 
800. 

4Sweetlaod v. Olsen, 11 Moot. 
27.27 Pac. Rep. 839. 

INew York Rubber CO. Y. Roth
ery. (N. Y.) 30 N. E. Rep. 841. 
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on which there is no mill, may recover, from one who 
diverts the water, any actual injury he suffers therefrom 
in the enjoyment of his land, but cannot recover for the lou 
of water·power which he has neither used nor attempted 
to use.l ] 

§ 74. Same; action to quiet title. 

(In California (and perhaps in some other states) the 
courts will take jurisdiction of an action to quiet title to 
a water·course or to the rights of appropriators therein. 
And it is held that there need not be an actual interference 
with the plaintiff's right to use the water in the stream 
before an action cnn be brought to quiet title to his rights 
as appropriator. The assertion of an adverse claim is sum· 
cient.2 And in the case just cited it was also held that one 
who has appropriated all the water in a stream for purposes 
of Irrigation may sue persons who afterwards acquire va· 
canfland above the plaintiff's tract and divert a part of the 
stream to irrigate their crops, to quiet his title to the full 
flow of the stream. In an action to quiet title to the right 
to use certain water, where the complaint alleged a right to 
use the water and "also the right to divert from its natural 
channel, and to use for irrigating and domestic purposes, 
all the waters" of the stream, it was held that the words 
quoted were mere surplusage, and did not vitiate the com· 
plaint.B] 

§ 75. Equitable jurisdiction. 

[It was stated in the preceding lrection that., where the on
lawful diversion is continuing, a court of equity will interfere 

J Clark v. Pennsylvania R. Co., 3 Harris v. Harrison, 93 Cal. 6'11. 
(Pa.) 22 Atl Rep. 989. 29 Pac. Rep. 82Ii. 

IPeregoy v. Sellick, 79 Cal. 668, 
21 Pac. Rep. 966. 
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by injunction against tbe wrong-doer. In order to obtain this 
assistance from chancery, it is not necessary for the complain
ant to have recovered bis damages at law. "Under our Codes," 
say the California court, "tbe riparian proprietor is not required 
to establisb bis rigbt at law by recovering a judgment in dam
ages before applying for an injunction. Tbe decisions (in cases 
()f allegpd nuisances) based on tbe failure of the complainant to 
have bad his right established at law have no appositeness here. 
Here the plaintiff must, indeed, clearly make out his right in 
equity, and show that money damages will not give him ade
quate compensation. If he fail to do this, relief in equity will 
be denied; but, if he proves his case, relief will be granted, al
though be has not demanded damages at law. In the case at 
bar, the plaintiffs do not admit that damages would constitute 
compensation, imd ask for an injunction until they shall recover 
such compensation in an action for damages. The decisions 
which bear on that class of cases, and which require of the 
plaintiff to show that he has promptly sought redress at law, 
have little applicability."1 And indeed it is settled that an ac
tion of ejectment will not lie to recover possession of a water
course.' 

Since a court of equity may grant or withhold its aid accord· 
ing to the circumstances, its intervention can only be secured 
by the presentation of a substantial case. Thus, each riparian 
proprietor has a right, within his own territory, to the use of 
the water as it flows, returning it to the channel of the stream 
for the use of others below; but if the water may be conven
iently used by two riparian owners, without strictly enforCing 
such right, a court of equity may refuse to lend its aid; and ao
curdingly it has been held that a riparian owner would not be . 

lLult v. Haggin. 69 Cal. 255,10 2Swlft v. Goodrich. 70 Cal. 108. 
Pac. Rep. 688. 11 Pac. Rep. 561; Ang. Water· 

Courses. § 8. 
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enjoined from taking water from a river for the use of his mill, 
although it was not returned to the channel of the river before it 
reached the territory of an adjoining owner, where it was not 
clear from the evidence that such adjoining owner could not use 
the water, with substantially the same results, through the race of 
the defendant's mill. l And, further, equity has jurisdiction for 
taking the necessary steps to make its decrees effectual. Hence, 
when the court has jurisdiction to grant an injunction restrain
ing the unlawful diversion of waters, it may also require the de
fendant to remove the obstructions by mp,ans of which the di
version is effected/ol And where, in an action to establish 
the right to the water in a stream, the court finds, on su1li
cient evidence, that the parties have each certain rights in 
the stream, it may secure enjoyment of those righttt by 
proper regulation of the use of the water.s • And tILe fnct 
that a complaint prayed only for an injunction n.gainst a 
threatened diversion of water, and that at the time of itll 
filing defendant had already begun to do 80, wiJI not prevent 
the i88uance of an injunction against the continued wrong
ful diversion.· 

Unless the flow of a stream to the land of a riparian propri
etor has heen appreciably or perceptibly diminished, he is not 
entitled to an injunction against another for wrongfully divert
ing water from the stream.6 But at the sam9 time, as stated in 

1 Mason v. Cotton, 4 Fed. Rep. 
711".a. 

'Johnson v. Superior Court of 
Tulare Co .• 65 Cal. 567. 4 Pac. Rep. 
576; Atchison. T. & S. F. R. Co. v. 
Long. 46 Kans. 701, 27 Pac. Rep. 
182. Where defendant bas a right 
to divert the waler to the full ca· 
pacity of a Ii Inch pipe, he is not 
injured by an injunction restrain
ing him from using a 6 inch pipe 
if the Ii Inch pipe takos all the 
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water of tbe stream. Conkling v. 
Pacific Imp. Co., 8'1 Cal. 296, ~ 
Pat'. Rep. 899. 

B Barrows v. Fox, (Cal.) 80 Pac. 
Rep. 768. 

• CODkllng v. Pacific Imp. Co., 
87 Cal. 2116, 25 Pac. Rep. 800. 

IMoore v. Cleftr Lake Water 
Works, 68 Cal. 146.5 Pac. Rep.494. 
Creighton v. Kaweah Canal Co .• 
67 Cal. 221, 7 Pac. Rep. 6G8; B ... • 
rowl Y. Fox, (Cal.) 80 Pac. Rep. 
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• late case, a continuous wrongful diversion of water will be re
strained in equity at the instance of a prior appropriator thereof, 
although no actual damages are averred or proved; the relief 
being granted in such cases to pre\'ent the wrongful acta from 
ripening into a right.l And though the complaint, in an ac
tion to restrain the diversion of a stream from the course a 
which plainillf claims he is entitled to have it flow, as ripa· 
rian ·owner and prior appropriator, alleges that damages te 
the land will result from the diversion, yet the court need 
JlOtftnd onthe isaue of damages,sincethe plaintiff isentit1ed 
to an injunction, whether such damages result or noV 
Hence, also, the complaint in an action by an appropriator of 
water, to restrain the unlawful diversion of the st'ream,need 
Dot allege that the plaintiff is in a.position to use the wa· 
ter himself, OP that he is in any position which gives him a 
right to furnish it to others; but it is sufficient to allege 
that he has a right to the use and enjoyment of the water.' 
So the riparian owner is entitled to the aid of equity to enJoia 
a diversion, notwithstanding he may have made no use of the 
water-power himself. or sustained but small pecuniary damages, 
and although the defendant may be subjected to heavy t'xpensl! 
if compelled to restore the water to its original channel' 
A complaint which alleges that defendants threaten te 
divert the water from plaintiff's water·power, that defend
ants claim the right and have the ability to do it, and that 
they will do so unless restrained, presents a case for the 

'788; Wintermute •. Tacoma Water 
Co.. 8 Wub. 8L m.29 Pac. Rep. 
444. 

1 Moore •• Clear Lake Water 
Work •• 18 Cal. 148. 8 PIlC. Rep. 
818; Conkling •. Pacific Imp. Co .• 
f1I CaL _. 25 Pac. Rep. 399; Spar· 
gur •• Heard. 110 Cal. 221. 27 Pac. 
Rep. 1.; Franklin •• Pollard 14m 

Co .• 88 Ala. 818. 8 South. Rep .... 
l140U v. Ewin!. 110 Cal. 281. If 

Pac. Rep. 194. 
3 Moore v. Clear Lake W .... 

Worb. llfAp1'tJ. 

• Wei •• v. OregoD Iron Co .. 11 
Or. 498, 11 Pac. Rep. :iM; clti., 
Hlgb. IDJ. ~ 7tI6. 
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exercise of equitable juriBdiP.tfon to prevent a threatened 
injury.l 

In regard to the pamea to actions of this character, the rule 
seems to be established that, where each of two defendants made 
a diversion of the water for his own benefit, separately from the 
other, nnd without auy collueion or joint action between the-m, 
a joint action to recover damages for such diversion is not main
tainllhlf'.1 Under the peculiar system of "irrigating ditches," 
prevailing in some of the states and territories, it is held tbat 
the owners of irrigated lands, who have the right to take water 
from such a ditch, may bring suit for an injunction against one 
who wrongfully diverts water from the ditch to their injury, 
though the ditch be the property of another. "Though the own
ers of the ditch are entitled to toll for the water, the owners of 
the land are entitled to the water on payment of the toll. The 
diversion of the water from the ditch would injure the owner 
of the ditch, it is true, but it would also injure the owner of the 
land to be irrigated, to deprive him of the water. The owner 
of the ditch, for many reasons, might decline to sue. He iuight 
be in collusion with the wrong-doer to destroy the value of plain
tiff's lands, in the hope of buying them. He might be actuated 
by private malice. He might, from motives of economy, refuse 
to embark in a lawsuit of this character. The rights of plain
tiff would be of little value if they were subject to the interest, 
whim, or caprice of the owner of the ditch. ". 

It is of course a good defense to an action of this charac· 
ter that the defendant is a riparian owner on the stream, 
and as such has rights superior to those of the plaintiff, 
whether the latter claims as an appropriator or as a lower 
riparian owner. But an answer which merely alleges that 

J Kimberly v. Hewitt. 75 Wis. 
371.44 N. W. Rep. 80S. See, also, 
CarpeDter v. Gold, (Va.) 14 S. E. 
Rep.829. 
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IEvaDS V. Ross, (Cal.) 8 Pac. 
Rep. 88. 

3Cllttord v. LarrieD, (Ariz.) 11 
Pac. Rep. 397. 
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the defendant Is the owner of land through which the 
stream flows for a distance of about three miles, and that 
moat of the land is susceptible of irrigation and would be 
beneflted thereby, Is not sufficient to raise any issue as to 
his right to take water by virtue of his riparian ownership, 
in the absence of an allegation that he was entitled as ripa
rian owner to any definite amount of water, or what por
tion of the stream he could exhaust for irrigating, or 
whether his land was located above or below the point of 
plaintiff's diversion.1 And when a party has acquired a 
prior right to the water of a natural stream by a valid ap
propriation thereof to a beneficial use, another party can· 
not justify an interference with such prior right by merely 
showing that he is wholly dependent upon the same supply 
of water; but in an equitable procl:'eding, for some pur
poses, even though not as a bar to such prior right, it may 
be proper for defendant to allege such dependence in con· 
nection with other averments of the answer; and it is not 
error to refuse to strike out such matter, unless it is made 
to appear that its retention, in some way, may have improp· 
erly affected the final decision of the cause.2 It is always 
available for the defendant to show, as ground for refusing 
the injunction, that the stream or water in question is not 
a natural water·course; a or that the works or operations 
complained of have not obstructed the natural flow of the 
stream;' or that the dh-ersion or obstruction of the stream 
was eftected with the plaintiff's consent or acquiescence.1i 

In an action on all injunction b md to recover damages for 
loss of plaintiff's crops, by reason of his being restrained from 

lRiveralde Water Co. v. Gage, 
89 Cal. 410, 1!6 Pac. Rep. 889. 

!Roberll T. Arthur. 11} Colo. 436. 
24 Pac. Rep. 922. 

'Raymond v. Wim8ette, (MonL) 
81 Pac. Rep. 687. 

4 Sparliu v. Gotcher, (Oreg.) 81 
Pac. Hep. 899. 

IIChnrchlll v. Baumann, tG Cal. 
Ml, 80 Pac. Rep. 770. 
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using the water in a certain ditch, the evidence showed that 
there was a great scarcity of water, and that it could not have 
reached the plaintiff's lands, whereupon a verdict for nominal 
damages was rendered and sustained; and it was further held 
that where a party sues for damages for such a cause, if it is 
shown thnt he could have obtained water from another source, 
he will not be entitled to receive a greater sum than he would 
have had to expend to obtain water from such source.1 

The prior locator of a mining claim on the bank of a stream 
has a right to the use of the bed of the stream for the purpose 
of Buming or working his claim, and may recover damages for 
the obstruction of such right by parties who subsequently erect 
dams or embankments upon the stream, by reRSon of which he 
is hindered from working his claim by flumes or other neces
sary means or appliances.2 ] 

§ 76. Deterioration of quality of water. 
With respect to deterioration in the qualuy of the water, 

caused by subsequent locators or claimants higher up the stream. 
there was at an early day some doubt; but the rule is now set
tled that an interference of this kind producing injury will 00 
treated in the same manner as an interference with the quantity. 
In the early case of Bear River, etc., Co. v. New York M. Co.' 
the plaintiff was the prior appropriator of water for mining pur
poses. The defendants took the water at a point higher OD the 
stream, used it for their mining purposes, and then sent it down 
the stream undiminisht>d in quantity, but filled with mud, sand, 
gravel, and other mining debris. In regard to this the court, 
after stating the rule concerning diminution in quantity, said: 
" As to deteriorations in quality by the water being used fur min
ing above the plaintiff, this is damnum abaque iIljuria. by 

I Maok 'Y. JackBoo, 9 Colo. 686, 
18 Pac. Rep. M2. 

(188) 

18imB Y. Smith, 7 caL I. 
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other rule would prohibit any use of the whole water of a stream, 
80 as to preserve a small quantity of it first appropriated." The 
conclusion reached in this decision was antagonistic to the 
claims of the prior appropriator, and, if final, would plainly 
render his rights very precarious, and liable, in fact, to com
plete destruction by such a pollution of the water as would make 
it wholly unfit for his purposes. In the subsequent case of 
Hill v. Smithl this former decision was entirely abandoned, 
and a rule was established which fully protects all the rights of 
the prior appropriator. The court held that if parties engaged 
in mining operations above the heAd of a ditch belonging to a 
prior appropriator, on the same stream, injure the water by 
means of mud, sand, sediment, or other mining debri8. they are 
liable therefor to the ditch-owner, and their liability is not at 
all a question of negligence or unskillfulness. If the ditch
owner is in fact injured, the miners are liable, even though sueh 
injury is not caused by their negligent or unskillful methods of 
mining. As between ditch-owners and miners using the .same 
stream, the law does not tolerate any injury by one to the prior 
rights of the other. In regard to the basis of these rights, the 
ooort say that the reasons which underlie the common-law rules 
concerning riparian rights have not lost their force in the min
eral regions of this stote. The rule thus settled cannot he re
stricted to the pollution of water by mining operations alone. 
1& must extend to all modes of deteriorating the quality of water 
by which injury is done to a prior appropriator. This view is 
tIl.iten of it by the supreme court of Utah, which holds that when 
&be water of a stream had been appropriated and diverted by a 
diUlh for purposes of irrigation and for domestic uses, the pol
lutiOJl of the stream above the ditch is a private nuisance.· 

1S'l CaL 476; and Bee s. C. 81 Cal. 166. 
'Cramer Y. Randall, » U&ah. :us. 
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II. LUBIJ,ITY FOR DAMAGES CAUSED BY DITCHES. 

§ 77. Various kinds of InJurieL 

It seems proper, in this connection, to consider very briefly 
the liabilities of ditch-owners, miners, appropriators, and other 
parties using waters as before described, for injuries caused or 
occasioned by such use to adjoining proprietors and occupants. 
These injuries may be of various kinds, resulting from negli
gence, unskillfulness, design, intentional trespass, from the meth
ods in which the use of the water is ordinarily conducted, and 
the like. I shall examine these different spe<:ies or types of in
jury separately. 

§ 78. Damages caused by brealdnlr or overftow. 

Mnrt, where the injury is not intentional, nor resulting from 
the ordinary and constant mode of using the water, but is caused 
by the breaking or overflow of ditches, reservoirs, dams, and 
other structures, lawfully erected for the purpose of appropriat
ing the water to l~itimate uses. The doctrine is settled by the 
l~nglish courts that whenever a party lawfully constructs a res

ervoir, embankment, dam, or other artificial structure on his 
own land, for the purpose of catching, impounding, or retaining 
water, he thereby bE.'Comes an ,muTer of the safety of his adjoin
ing or neighboring proprietors anel occupants against all possi
ble injury occasioned by his structure. He is absolutely liable 
to a neighboring proprietor or occupant for all injury done to 
the latter through. a bursting or overflow of his reservoir or other 
structure, entirely irrespective of any ne<Jligence or want of skill 
il1 ita·erection or management, and even though the accident 
was caused by an unl1sual storm, flood, or other so-called "act 
of God." The English decisions have not been followed in all 
our ~ll1ericau states. The doctrine which they establish bas 
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been rejected by the courts of California, and pronounced en
tirely inapplicable to the mining and water interests of the Pa
cific communities. It has been settled, by a series of well-con
sidered decillions, that ditch-owners and proprietors of similar 
works are only bound to use that amount of care, skill, and dili
gence in the erection, maintenance, and use of their reservoirs, 
ditches, canals, flumes, and the like, which an ordinarily pru
dent man uses in the management of his own affairs of the same 
kind and under the same circumstances. I will refer to a fe\v 
of the leading cases in which this test of liability was judicially 
settled. 

In one of the earliest of these cases the action was brought to 
recover damages caused by the bursting of defendant's dam, 
whereby the plaintiff's land was overflowed and injured. The 
right to recover was based upon an allegation that the dam was 
constructed in a careless and insufficient manner. Held, that 
such a claim presented a good cause of action; and if the dam 
was thus constructed, and the bad construction was the proxi
mate cause of the bursting and overflow, the defendant WDS lia
ble. But the court at the trial had charged the jury :IS followd: 
"If the jury believed that the dam was improperly constructed, 
(1f' that the defendant could have CQll8tructed it in a better (1f' more sub
stantial manner, 80 a8 to prevent its breaHng, then the defendant 
was liable.» This charge was held to be erroneous. It p~ 
sented the de:endant's duty and liability in too broad a man
ner. The question is not what the defendant could possibly 
have done, but what discreet and prudent men should do, or 
OI'dinarily do, in such cases, where their own interests are to be 
affected. 1 

Wolf v. St. Louis, etc., Co.1 was a similar action, to recover 
damagt!S for the overflowing of plaintiff's land through the neg-

• Bo1rmaa v. TllolDmae, e~, Co., 10 Cal 418. 110 Cal. MI • 
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ligent construction and use of defendant's flume. On the trial 
the court charged that defendant was bound, in the construction 
and management of its dam and flume, to use all the care which 
a very prudent owner would use under the like circumstances. 
This instruction was pronounced error; that the owner of a 
flume, dit~h, reservoir, etc., is bound to use that cure and cau
tion, in the construction and management of his water-works, 
to prevent injury to others, which ordirw.rily pt'udent men use in 
like instances in their own affairs; and that the question of neg
ligence in such cases must largely depend upon all the surround
ing circumstances. In a similar action to recover damages from 
the overflowing of plaintiff's land by the breaking of derendant's 
dam, the defendant was held liable for negligence in builtling 
and using the dam, whereby the water overflowed the lan<ls of 
the plaintiff. The court added the further most important rule 
governing this cla&8 of cases, that the doctrine of contributory 
negligence on the part of the plaintiff could not apply to an in
jury caused by such negligp,nce of the defendant; that a want of 
reasonable care on the plaintiff's part could not be set up as a 
defense to such an action.1 

§ 79. Proper measure of care required. 
While the English doctrine is extreme in one direction, it 

may well be doubted. I think, whether this rule does not go too 
far in the other extreme, and impose an insufficient liability 
upon the owners of water-works. Since these structures are nee
essnrily dangerous to neighboring proprietors, and since the in
jury caused by their accidental bursting or overflow is necessa
rily great, it would seem just that their owners should be re-

I Fraler v. Scars, etc., Co., 12 Cat 
M6. Aslayingdown the same gen· 
eral test of liability, see, also, Todd 
v. Cochell. 17 Cal. 98; Tenney v. 
Miners' Ditch Co., '1 Cal. 835; 
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Campbell v. Bear River, etc.. Co., 
85 Cal. 679: Richardson v. Kier. M 
Cal. 63. 74. and 37 Cal. 263. And 
see Parker v. Larsen, 86 Cal. 188, 
24 Pac. Rep. l18li. 
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quired to use all reasonably poRBible means in their oonstruction 
aud management to prevent accidental injuries thereby. 1 
would venture to suggest that the rule as laid down by the trial 
<:ourt in the case of Hoffman v. Tuolumne, etc., Co., above 
quoted, would be more reasonable amI just to n.1J, the parties in
terested than the one finally adopted by the court. These dams, 
reservoirs, and other structures, in their essentially dangerous 
nature, have some analogy, at least, to railways, and the same 
u>st of liability mi~ht, under their respective circumstances, be 
appropriately applied to each. 1 

It was also held by the supreme court of Nevada that a dam 
erected on a stream, in a manner in no wise injurious or preju
dicial at the time of its erection to a mill above, but which, by 
I't'ason of circumstances that could not have beeu anticipated, 
happening subsequently, and operating in connection with it, 
eauses the water to flow back upon the mill, is not such an ob
struction as to authorize its abatement, or to justify a recovery 
of damages against the person building it.-

1[In ~he recent. case of Weide· 
kind v. Tuolumne Water Co., 85 
Cal. 481, 4 Pac. Rep. 415, Sharp· 
stein. J .. observed: "It was proper 
to instruct the jury al to the degree 
of care and vigilance which the law 
devolved on the defendant in the 
conltruction and maintenance of 
ita dam, and that, if it neglected or 
failed to exercise that degree of 
care and vigilance, it would be lia· 
ble for such damages as anyone 
might sulIer from the dam's break· 
ing away. But when the court 
went beyond that. and Instructed 
the jurY that the dam was' insuffi· 
ciently and negligently construct· 
ed' unless it had gates sufficien' 

for • certain purpose, It c11arged 
with respect to a matter of fact. 
The court might as well have 
charged them that, if the dam was 
not of certain dimensions or con· 
structed of a particular kind of mao 
terial, it was insufficiently and neg· 
ligently constructed. The defend· 
ant had a right to have the opinion 
of the jury on those questions. 
And we think the court erred in 
charging that • it was the duty of 
the defendant to conlltanf/yexam· 
ine said dam during the seRson of 
fresheta.' That might depend on 
circums\ftnces, and should have 
been left to the jury. "J 

.Proctor v. Jennings, 6 Nev. 88. 
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§ 80. InJuries fIoom Intentional trespaaaea. 

Seccm.dly, where the injuries are intentional trespasses. In 
these instances the proprietors of the water-works are, of course, 
liable without regard to any question of negligence or lack of skill. 
The law does not permit one person, under color of a ri~ht to ap
propriate, divert, or use the water of a public stream, to trespass 
upon the lands or invade the existing rights of another party. 
Thus it is expressly held that the statutes of congress of1866 and 
1870 merely confirm such rights of water on the public lands as 
were accorded to the owners of mining and other claims by the 
state customs, laws, and decisions prior to their ena('tment. 
These statutes do not grant any rights not recognized by such local 
customs and laws. They do not authorize A., while engoged in 
constructing a ditch for water, to excavate it across th~ mining 
claim of B., which was located previously to the location of the 
ditch. l In another case a ditch conducted water from a stream 
over the adjacent country, crossing other small natural water
courses, the beds of which were dammed up by the embank
ment of the ditch, and by the fall of rain the waters of the 
streams became so swollen as to render it necessary to cut the 
embankment of the ditch in order to preserve it from injury; 
and the owners of the ditch cut the embankment at a point 
where there was no natural water-course, so that the waters were 
turned onto the cultivated land of the plaintiff, causing dam
age. Held, that the injury thereby sustained was not an act 
of God, but resulted from the voluntary act of the ditch-own
ers, and they were liable to the plaintiff for the damage. A. 
may not, in order to save his own property, destroy the prop
erty of B., however urgellt the necessity. S 

lTitcomb T. Kirk. 51 Cal. 288; -Turner T. Tuolumne. eRo, Co., 
and 8ee, al80, Hen8haw v. Clark, 25 Cal. 898. 
14 Cal. 461; Bogg8 v. Kerced JrL 
Co., 14 Cal. 282, 879. 
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§ 8L Damages from mode of construction or op
eration of works. 

Thirdly, where the injury is not an intentional trespass, nor 
merely the result of negligence, but is the natural or necessary 
consequence of the mode in which the water-works are con
structed, or in which they are ordinarily operated. In some 
of the instances placed in this group, the wrong may approach 
very nearly to an intentional tre!<pnss, while in others it may 
involve negligence; but, on the whole, these cases constitute & 

tseparate and distinct class. The forms of such injuries are va
rious. One form consists in the discharge of the water, after its· 
use, directly upon the lands of another person, or its discharge 
in such a place and manner that it naturally and necessarily 
flows down upon the lands of a neighboring proprietor. In the 
important case of Richardson v. Kier l the defendant Kier owned 
a ditch passing over and across Richardson's land. In regard 
to the general duty ofthe ditch-owner under these circumstances, 
the court said: "He [the ditch-owner] is bound so to use his 
ditch as 110t to injure the plaintiff's land, irrespective of the 
question as to which has the older right or title. He is bound 
to keep it in good. repair, so that the water will not overflow or 
break through its banks, and destroy or damage the lands of 
other parties; and if, through any fault or neglect of his in not 
properly managing and keeping it in repair, the water does over
flow or break through the banks of the ditch, and injure the 
land of others, either by washing away the soil or by covering 
the soil with sand, the law holds him responsible." In regard 
to the discharge of the water after use upon the land of an ad
jacent owner, the' court further held: "When Kier discharged 
his water from his ditch above Richardson's land, in such a 
place that it naturally would and did flow over and upon and 

184 Cal. 63, 7" 
LAW w. B.-10 (145) 
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injure R. 's land, K. is liable for the injury 80 done. It is no 
excuse that he may have sold the water to miners, by whom it 
was used before it reached R.'s land and did the injury. If 
the miners thus contributed to the injury. and are joint tort
feasol"s with K., this is no defense to a suit against him." The 
same liability has been imposed upon the owners of water-works 
under like circumstances, and for similar injuries in other 
eases. 1 

1 See Richardson v. Kier, 37 Cal. 
!68; Blaisdell v. Stephens. 14 Nev. 
17; Henshaw v. Clark. 14 Cal. 461: 
6rigsby v. Clear Lake W. Co., 40 
Cal. :106. (WlUfe Wilter. Where a 
riparian owner. for tbe purpose of 
n-riglltion, leads water upon his 
land. he cannot send down the sur
plus upon lands lying lower tban 
lis own; at least in sucb a manner 
as to injure tbe lower estate. Tbe 
lower lands are under a natural 
servitude to receive the ordinary 
draiullge. but this burden caunot 
lie increased by the acts of the up
per proprietor. Boynton v. Long
ley, 19 Nev. 69. 6 Pac. Rep. 487. A 
person owning a ditcb. from which 
water escapes upon the premises 
uf all adjoining I:IIIII-owuer. can· 
not cscape liability on the ground 
t.bat such lund-owner might, at a 
small expense, bave prevented any 
damage by digging a ditch on bis 
bwn land that would have carried 
eif the waste water. McCarty v. 
Boise City Caual Co., (Idaho.) 10 
Pac. Rep. 623. C'ltanging Channel 
~. Stream. One who changes the 
€ourse of a natural strealD of water, 
and discharges it uu his ueighbor's 
land, is liable to the latter for 
damages. Vernum v. Wheeler, 35 
Hun. 53. A person owning land 
abutting on a river. through whi{'h 
a creek flows and empties iuto the 

(1-16) 

river. may. as against proprietors 
on the other side of the river, 
change the channel and mouth of 
the creek upon his own land. and 
for his own protection and con,·en· 
ience. If. in 80 doing, both in the 
inception and execution of the 
work. he exercises reuonable care 
and caution not to Injure the rlght.B 
of others. If, however, thc oppo
site bank of the river II lubject to 
inundation and overftowln cale of 
unusu~ but not unprecedented 
floods in the river. such change in 
the channel and mouth of the 
creek cannot rightfully be made, 
if thereby. In the exercise of ordi
nRry prudence and foresight. In· 
creased danger of inundation and 
overflow on the opposite side of 
the river migbt be anticipated. 
Railroad Co. v. Carr, 88 Ohio St. 
448. DaTTUI and Bulk·Heath. A ri
parian owner may protect his land 
from a threatened change In the 
channel of the stream, liable to oc
cur by reason of the washing 
away of his bank, and in pursu
ance thereof may build 8 bulk· 
head as high- as was his originsl 
bani' before it was washed away: 
and this will not deprive the op
posite owner of any right, nor give 
him legal ground for complaint. 
Barnes v. Marshall. 66 Cal. 569, .. 
c. 10 Pac. Rep. ll~.j 
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§ U. DI8cha.rp of miDbllf debrlL 

Another fo1'Dl of the injury, for which the courts have given 
the remedy of compensatory damages 01' of injunction, consists 
in such a uee and discharge of the water that it natumlly and 
necessarily 80ws down upon the lands of adjoining proprietors, 
charged with mud, sand, gravel, and other Dlining delnVj which 
material, being thus carried and deposited upon such adjacent 
lands, injures or even destroys them for all beneficial uses. I In 
\Vixon v. Bear River, etc., Co. an injunction was granted re

straining the defendant from allowing the water, mud, sediment. 
or sand collecting in its ditch or reser\'oir, from 80wing down 
into the plaintiff's garden, and ruining his crops. The cOurt 
said: "The instructions refused by the court at the trial are 
founded upon the theory that in mineml districts of this slate 
the rights of miners and persons owning ditches constructed for 
mining purposes are paramount to all other rights and interests 
of a different character, regardless of the time or mode of their 
acquisition, thus annihilating the doctrine of priority in all cases 
where the contest is between a miner or a ditch-owner and ont! 
who cluims the exercise of any other kind of right, or the own
ership of any other kind of interest. To such a doctrine we are 
unable to subscribe, nor do we think it clothed with a plausi
bility sufficient to justify us in combating it." In Levaroni v. 
Miller an injunction was grauted under very similar circum
stances, although the fact appeared or was found that the injury 
was not done by defendants maliciously or unnecessnrily, but 
in the ordinary conduct of their business. In another type of 
the same injury the mud. sand, gmvel, and other debris are dis
charged by the ordinary mode of use into a stream, and are 
carried down by the natural 80w of the current, and deposited 

1 Logan v. Driscoll, 19 Cal. 628; Cft\. 867; Levaroni v. Miller, 84 Cal. 
WUOD T. Bear ruver, etc., Co •• 24 281. 
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upon the lands of proprietors adjoining the stream in its lower 
portiOIlR, perhaps many miles below the point of discharge.1 

§ 88. E1fects of hydraulic mining a public nui
sance. 

[Within the last few years a number of cases have been de
cided on the Pacific coast, in reference to the effects of the sys
tem of hydraulic mining, which threaten to interpose an effecfr. 
ual barrier to the further prosecution of that species of indus
try. These decisions are of such immediate importance that 
they require a somewhat extended notice. Their position, 
howe\'er, may first be briefly stateo as follows: The discharge 
of sand, gravel, and other debris into the navigable rivers of the 
state, as a consequence of mining by the hydraulic process, with 
the effect to fill up the beds of such rivers or obstruct the course 
of Davip;ation, is a public nuisance, which may be enjoined at 
the instance of the state on the relation of those injurtldj and if, 
as a further consequence of such operations, the sand and debri8 
is deposited on the lands of riparian owners, it is a private in
jury, and they may also have relief by injunction. The first 
case of importance was that of Woodruff v. North Bloomfield 
Gravel Min. Co., decided in the United States circuit court for 
the district of California in 1884.1 The facts were stated as fol
lows: The Yuba riverrises in the Sierra Nevada mountains, and, 
after flowing in a westerly diredion about twelve miles across 
the plain afterleaving the fool-hills, joins the Feather. At the 
junction, within the angle of these two rivers, is situated the 
city of Marysville. The Feather tht'nce runs ahout thirty mile.~, 

1 Robinllon v. Black Diamond, 
etc., Co., 50 Cal. 461. and 57 Cal. 
412, s. c. 40 Amer. Hep. 118; Wood· 
ruff v. North Bloomfield, etc., Co., 
S Sawy. 628, 8. c. 16 Io'ed. Rep. 23: 
aDd see Lockwood Co. v. Law· 
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ronce, 77 Me. 297: Red River Roller 
:Mil1a v Wright, 30 Minn. 2411, Iii 
N. W. Hep. 167. 

29 I:)awy. 441,8. C. 18 Feci. Rep. 
753. 
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and empties into the Sacramento. These three rivers were orig
inally navigable for steam-boats and other vessels for more than 
a hundred and fifty miles from the ocean, at least as far as 
Marysville; the Sacramento being navigable for the largest-sized 
steamers. The defendants have for several years been and they 
are still engaged in hydraulic mininJt, to a v~ry great extent, in 
the Sierra Nevada mountains, and have discharged and are dis
charging their mining debri8,-rocks, pebbles, gravt'l, and sand, 
-to a very large amount, into the h~.ad-waters of the Yuba, 
whence it is carried down, by the ordinary current and by floods, 
into the lower portions of that stream, and into the Feather and 
the Sacramento. The debri8 thus discharged has produced the 
following effects: It has filled up the natural channel of the 
Yuba above the level of its banks, and of the surrounding coun
try, and also of the Feather below the mouth of the Yuba, to 
the depth of fifteen feet or more. It has buried with Mnd and 
gravel, and destroyed, all the farms of the riparian owners on 
either side of the Yuba, over a space two miles wide and twelve 
miles long. It is only restrained from working a lIimilar de
struction to a much larger extent of farming country on both 
sides of these rivers, and from in like manner destroying or in
juring the city of Marysville, by means of a system of levees, 
erected at great public expense by the property owners of the 
county, and inhabitants of the city, which levees continually 
and yearly require to be enlarged and strengthened to keep pace 
with the increase in the mass of debris thus sent down, at a 
great annual cost, defrayed by means of special taxation. It 
hR8 polluted the naturally clear water of these streams 80 as to 
render them wholly unfit to be used for Rny domestic or agri
cultural purposes by the adjacent proprietors. It has, to a large 
extent, filled the beds and nnrrowed the channels of these riv
ers, and the navi~able bays into which they flow, thereby less
ening and injuring their navigability, and impeding and en-
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dangering their navigation. All these effects have been con
tinually increasing during the past few years, and their still 
further increase is threatened by the continuance of the defend
ants' said mining operations. On this state of facts it was held 
that the acts complained of, unless authorized by some law, con
stituted a public and private nuisance, and might be enjoined. 

The defendants, first seeking the support of legislation for 
their acts, alleged that both congress and the legislature of Cal
ifornia had authorized the use of the navigable waters of the 
Sacramento and }4'eather rivers for the flow and deposit of min
ing debri8j and, having so authorized their use, nil the acts 
complained of were lawful, and the results of those acts could 
not, therefore, be a nuisance, public or otherwise. "It is not 
pretended," said the court, "that either congress or the legisla
ture of California has anywhere, in express tenns, provided that 
the navigable waters of the state may be so used, but this au
thority is sought to be inferred from the legislation of both 
bodies, recognizing mining as n. proper and lawful employment. 
and encouraging this industry, knowing that mining of the kind 
complained of could only be carried on successfully by discharg
ing the debris into the streams in thf:l mining regions, which 
must, from the necessity of the case, find it.'! way into the nav
igable waters of the state. As to congress, it might be sufficient 
to sny that it has no authority whatever to say what shall or what 
shall not constitute a lIuisance within a state, except so far as 
it affects the public navigable waters, and interferes with foreign 
or interstate COlllmerce, or obstructs the carrying of the mails. 
Under its authority to regulate commerce between the states, 
and to estublish post-roads, congress may doubtless declare and 
punish as such the obstruction of the navigable waters of the 
state, 88 a nuis:Ulce to interstate and foreign commerce, but 
there it.'! authority ends. The necessary results of the acts com
plained of clearly constitute a public and private nui88llce, both 
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at common law and within the express lanlmage of the CiYil 
Code of California." The court then proceeded to show that 
tht.'se acts were neither authorized nor justified by the act of 
con~resa of 18S6, recognizing and regulating mining on the 
public lands of the United States; nor by the river and harbor 
bills of 1880 and 188~, for the improvement of the navigable 
rivers of California, although these ncts recognize the injuries 
above described as existing facts; nor by the legislation of Cal
ifornia regulating mining operations, or purporting to permit 
the condemnation of lands for the use of miners, (Code Civil 
Proc. § 1238, sub. 5;) nor by the act of 1878, concerning the 
Sacramento and San Joaquin ri,'ers, and recognizing the in
juries above described from the mining debris. And the court 
took occasion to remark that congress would have no power, 
even by express statute, to authorize a public nuisance destroying 
or materially obstructing the navigability of the streams within 
a state, for purposes wholly unconnected with the subjects of 
commerce or post-roads. Furthf'r, if there were any statute of 
the state of California expressly authorizing the acts of the de
fendants, and the injuries caused by them, it would be in con
flict with the fourteenth amendment of the constitution of thr 
United States, and with similar provisions in the organic law 
of the state. Such legislation would either deprive the com
plainant and others of their property without due process of law, 
or would take or damage their property for an alleged public use 
without compensation. The defendants were there~ore stripped 
of all color of statutory authority for their wrongful acts. 

But the dcfendants further claimed a right to do the acts (,'001-

plained of by prescription. The court, however, showed very 
conclusively from the authorities that there can be no sucll 
thing as a right to commit or continue a public nuisance, a<>
quired by prescription. "It is a fiuuilillr principle that no lapse 
of time can confer the right to Illaintain a lluu;IUlce as agninst 
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the state."' The J!lSt contention of the defendants was that their 
act. were authorized by the cllSooms of minera, which had been 
recognized and confirmed by the legislatiop both of the state 

. and of congress. But the court held otherwise; showing that 
a custom which should authorize the acts complained of, if any 
such existed, would be "in conOict with the laws Rnd constitu
tion of the state," and would therefore be illegal and void. 
Such is an outline of this important case. The opinion-an 
able and exhaustive statement of the law-was delivered by 
Judge Sawyer. 

The next of the cases to which we have referred, and one of 
equal importance, is that of People v. Gold Run Ditch & Min. 
Co., in the supreme court of California, 1884.1 We give the 
statement of fncts in the language of the court: liThe record of 
the case shows that the Gold Run Dihlh & Min. Co. has been 
!linC8 August, 1870, a corporation existing under the laws of the 
IItate of California, for the purpose of mining by the hydraulic 
process, and selling water to miners and othersj and that it is 
now, and its predecessors have been for several years last past, 
ill possession of five hundred acres of mineral land, situated ad
jacent to the North Fork of the American river, and of certain 
mines on said land, which it works by the hydraulic process. 
The natural surface of this land lies about one thousand feet 
above the riverj and all the material of the mines upon the land 
--consisting of about twenty million cubic yards of material, 
composed mostly of sand, gravel, small stones, cobbles, and 
bowlders, mixed with small particles of gold-is capable of be
ing worked oft'into the river. For the purpose of mining this 
tract of land by the hydraulic process, the company has con
ducted to its mines, by menns of ditches and iron pipes, a large 
'luantity of water, which it uses, and will continue to use, un-

1 Citing Wood. Xuis. 700-792: Cooley, Torts, 618. 
166 Cal. 188, 4 PIlC. Rep. 1152. 
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der a vertical pressure of several hundred feet, discharging wa
ter through' I.ittle Giants' and' Monitors,' and dumping all the 
tailings from its mines into the river. In that manner it has 
been carrying on its mining operations upon said land for about 
eight years last past; and up to the time of commencing this ac
tion, and during about five months of each year of said period, 
has been daily discharging into the said river between four and 
five thousand cubic yards of solid material from its said mine, 
to-wit, of bowlders, cobbles, -gravel, and sand, making a yearly 
discharge of at least six hundred thousand cubic yards, and will 
continue to discharge that quantity annually if the working of 
said mUle be permitted to continue, aud at such rate it will re
quire some thirty Yellrs to mine out and exhaust said mineral 
land. Of the material thus discharged into the river a large 
portion has been w8shtld, from the place of discharge or dump, 
down the river, and, commingled with tailings from other hy
draulic mines, aud still other material which is the product of 
natural erosioll, has been deposited in the heds I1ml channels of 
the American and Sacrnmento rivers and their confluents, but 
mostly in the American, and upon lands adjacent to both rivers. 
The deposits of this material upon the beds and along the chan
nels of the rivers, and through the Suisun bay, and into the 
San Pablo and San Francisco bays, have already filled and raised 
the beds of both rivers. The bed of tb.e American has been 
raised from ten to twelve feet, and in some placE'S more, and the 
bed of the Sacramento, to a great extent below the mouth of the 
American, from six to twelve feet. In consequence, the beds 
of the two rivers have shallowed, and theirchallnels widened, 
so that the depths of the rivers have greatly lessened, and their 
liability to overflow has becn materially increased, causing the 
frequent floods to extend their area, and to be more destructive 
than they otherwise would have been, aud covering thousands 
of aerea of good land in the t:;ucrullu:nto valley with mining de-
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lnV. And .. the rivers are at all times carrying in suspension 
the lighter earthy matter from the mines, and washing down 
the heavier debris, they are likely to fill more rapidly in the 
future in proportion to the quantity of hydraulic tailings than 
in the past, and to cause much further and greater injury in 
the future to large tracts of land; probably rendering them, 
within 8 few years, unfit for cultivation and inhabitancy. Be
sides, the discharge from the mines so fouls the water of the 
American river at all points below as to make it unfit for any 
domestic use by the inhabitnnts. And, from the same cause, 
the navigation of the Sacramento river hns been so greutly im
paired that the river, which, until the year 1862, was navigated 
as far as the city of Sacramento without difficulty by st.P.amers 
of deep drought, to-wit, by boats drawing nine or ten feet of 
\vater, has been, since the year 1862, innavignble as far as 
the city of Sacramento by boats of deep draught, except during 
high water, iustead of at all times, as formerly. And there is 
immincnt danger, if the acts of the defendant and others en
~aged in hydraulic mining are allowed to continue, that the 
beds and channels of the lower portion of the American river, 
and of the Sacramento river below the mouth of the American, 
will be so filled and choked up by tailings and other deposits 
that said rivers will be turned from their channels, cutting new 
water-ways, injuring or destroying immense tracts of land, and 
probably will result in greatly illipairing the navigability of the 
Sacramento river." 

The court held that a perpetual injunction against the hy
draulic operations of the defendant was rightly issued, inas
much as the acts complained of constitutOO a public nuisance. 
"As a navigable river," said McKee, J., "the Sacramento is a 
great public highway, in which the people of the state have 
paramount and controlling rights. These rights collsist chiefly 
in a right of property in the soil, and a right to the use of the 
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water flowing over it, for the purposes of transportation and 
commercial intercourse. The soU of a navigable river is the 
alt7eua or bed of the riveri the river itself is the water flowing 
in its channel. An unauthorized invasion of the rights of the 
public to navigate the water flowing over the soU is a public 
nuisancei and an unauthorized encroachment upon the soil it
self is known in law as a purpresture. * * * Great water 
highways belong to the same class of public rights, and are gov
erned by the same general rules applicable to highways upon 
land. Any contracting or narrowing of a public highway on 
land is a nuisance, and all unauthorized intrusions upon a 
water highway for purposes unconnected with the rights of nav
igation or passage are nuisances. * * * To make use of 
the banks of a river for dumping places. from which to cast into 
the river annually 600,000 cubic yards of mining debris, consist
ing of bowlders, sand, earth, and waste materials, to be carried 
by the velocity of the stream down its course, and into and 
along a navigable river, is an encroachment upon the soil of the 
latter, and an unauthorized invasion of the \ights of the public 
to its navigation; nnd when such acts not only impair the navi
gation of a river, but at the same time affect the rights ofRn en
tire community or neighborhood, or any considerable number 
of persons, to the free use and enjoyment of their property, they 
constitute, however long continued, a puhlic nuiFance. * * * 
But it is contended that, as the nuiMnce complained of. and 
found by the court, was the result of the aggregate of mining 
debris dumped into the stream by the defendant and other min
ing companies, acting separately and independently of each 
other, the acts of the defendant cannot be joined with the acts 
of other mining companies to create a cause of action against 
the defendant." 

But the court, upon a review of the authorities, found this 
last position untenable. Reference was made to the case of 
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Hillman v. Newington, 57 Cal. 62, and it was said: "This CASe 

clearly recognizes the equitable principle that, in an action to 
abate a public or private nuisance, all persons engaged in the 
commission of the wrongful acts which constitute the nuisance 
may be enjoined jointly or severally. It is the nuisance itself 
'fhich, if destructive of public or private rights of property, may 
be enjoined." The court continued: "But it is also claimed 
that the defendant has acquired the right from custom, and by 
prescription and the statute of limitations, to use the American 
and Sacramento rivers as outlets for its mining debris; and that, 
in the exercise of this right, it cannot be restrained in its busi
ness of hydmulic mining, notwithstanding the consequent inju
ries to those rivers. Undoubtedly the fact must be recognized 
that in the mining regions of the state the custom of making use 
of the waters of streams as outlets for mining debris has prevailed 
for many years; and, as a custom, it may be conceded to have 
been founded in necessity, for without it hydraulic mining could 
not have been economically operated. In that custom the pe0-

ple of the state have silently acquiesced, and, upon the strength 
of it, mining operations, involving the investment and expendi
ture of large capital, have grown into a legitimate husiness, en
titled, equally with all other business pursuits in the state, to 
the protection of the law. But a legitimate private business, 
founded upon a local cnstom, may grow into a force to threaten 
the safety of the people, and destruction to public and private 
rights; and, when it develops into that condition, the custom 
upon which it is founded becomes unreasonable, because dan
gerous to public and private rights, and cannot be invoked to 
justify the continuance of the business in an unlawful manner. 
Every busincss has its laws, and these reqllire of those who are 
engaged in it to so conduct it as that it shall not violate the 
rights that belong to others. Accompanying the ownership of 
overy species of property is the corresponding duty to so use it 

(156) 

Digitized by Goog Ie 



Ch.5] NATURE AND EXTENT 0 .. ' BIGH'r. 

as that it shall not abuse the rights of other recognized owners. 
• • • As to the claim of right derived from prescription and 
the statute of limitations, it is sufficient to say that the right to 
continue a public nuisance cannot be acquired by prefilcription, 
nor can it be legalized by lapse of time. Against it, however 
long continued, the state is bound to protect the people; and for 

that purpose the attorney general, as the law officer of the state, 
has the power to institute n. proceeding in equity, in the naDle 
of the people, to compel the discontinuance of the acts which· 
constitute the nuisance."1 

In a later case it was held that a corporation may be enjoined 
upon an eJ: parte application, without notice to it, from deposit
ing in or discharging mining clebri3into certain streams, or from 
seIJing waler to others to be used for the purpose of washing, by" 
the hydraulic process, any mineral lands into the channel of 
said streams or their tributaries, though the general, ordinary, 
and only business of such corporation is that of mining by the 
hydraulic process, or of selling water to others to be used for 
like purposes!] 

§ 84. Impounding dams. 

[The hydraulic mining companies, after the decisions referred 
to in the preceding section, began the erection of impounding 
dams across the streams utilized by them, for the purpose of 
arresting the progress of the debria into the rivers below. Some· 
discussion has arisen in regard to the sufficiency of these dams, 
but the courts have not yet formulated 'a definite rule on the 
subject. Keeping in mind, however, the extent of the public 

1 Citing Pettil v. Johnson, G6 
Ind. 189; BOlton Rollinlt Mills v. 
Cambridge, 117 Hus. 896; Wright 
v. lloore. 88 Ala. 593; People v. 
Cunningham, 1 Denio. 524; Hilla 
v. Hall. 0 Wend. 815; Civil Code 
Cal. § 8490; Sacramento v. Central 

Pac. R. R.. 61 Cal. 260; People v. 
Stratton,25 Cal. 242; Yolo Co. v. 
Sacramento. 86 Cal. 11/3. 

IEureka Lake & Yuba Canal CO. 
T. Superior Coun, 66 Cal. 811, a. 
Pac. Rep. 490. 
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and private interests which are jeopardized by the sysiem of hy
draulic mining, they have held that no dam for impounding 
mining debris, erectoo in a mountain river, should be held suffi
cient to protect riparian and other proprietors below, upon any 
evidence not of the most unquestionable and satisfactory char
acter. "It is for the pecuniary interest of hydraulic miners," 
says Judge Sawyer, "to get out as much of the precious metals 
as possible, with the least possible expense. The iuterests of the 
moving party in this matter are simply to tide over the present, 
and ('scape injunctions until its mines can be worked out. What 
happens afterwards is no concern of its. As human nature is 
constituted, the action of parties so situated, set in motion ,by 
an application of the coercive powers of the law, in the erection, 
at their own expense, and according to their own ideas, of im
pounding dams for the sole protection of the rights of those upon 
whom they commit trespRSfles, should be scrutinized with jeal
ous care by those who administer the laws, and whose impera
tive duty it is to see that ('ach man shall S<l use his own as not 
to injure his neighbor. It lllay well be doubted whether any 
restraining dam, however constructed, across the channds of the 
main mountain rivers, of a torrential character, should be ac
el'pted by the courts as a sufficient protection to the occupants 
of land in the valleys below liable to be injured. But, it' any are 
to be accepted, they should only be those the ample sufficiency 
of which has been established upon testimony of the most un
questionable and satisfactory chumcter. Nothing should be left 
to conjecture. This fs not a matter of a single dam. A rule 
must be laid down applicable to the entire gold-bearing region. 
It will be no use to restrain one mine, if others are n]Jowed 
to run. BesicIes, it would be unjust. All doing injury must 
be stopped or restrained from contributing to further injury, or 
none."I] 

1 Hardt v. Liberty Hill Min. Co., 27 Fed. Hop. 788. 
(158) 

Digitized by Goog Ie 



eh.5] NATURE A~D EXTENT 01<' RIGHT. 

The question of the sufticiency of these impounding works 
has again come before the federal courta in certain Ca&e8 

to which we shall here briefly refer. In one, application 
wall made, on behalf of the linited States, for an injunction 
to restrain the hydraulic mining operations of the North 
Hloomfleld Gravel Mining Co.,-the same company which 
had previously been enjoined. But it was satisfactorily 
ghown to the court that the defendant had caused to be 
(.>rected extensive works, by means of whi~h it effectively 
impounded upon ita own land, and within ita own mine, 
all materials likely to injure the navigation of the streams. 
And it was h~ld that the injunction should be denied.1 In 
the. other case,2 however, it was shown that the dam con
structed in connection with the impounding works was of 
wood, standing in the bed of a torrential mountain stream, 
and of necesaity liable to be carried away by freshets, 80 

as to discharge all the impounded deln-i8 into the streams, 
thereby causing great damage to navigation. And it was 
considered that the injunction should be granted. Mr. 
Circuit Judge Gilbert indicated the determining considera
tions in this case in the following language: "In deciding 
whether a mining operation conducted with this kind of an 
impounding device should be restrained by the court, I am 
moved, not 80 much by consideration of the question wheth
er or not the mining debli8 has been successfully impound
t>d by the defendants heretofore, as by the probability of 
its escape from the impounding pool, and its consequent 
injury to the navigability of the lower streams in the fu
ture. The dam in question appears from the evidence to 
he strong and well built, It is doubtless capable of sus
taining great presaure. It is a wooden dam, however, and 

J United States v. North Bloom- 2 United I:!tates v. Lawrence. liB 
field Gravel MIn. Co., 53 Fed. Rep. Fed. Rep. 688. 
685. 
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it stands in the bed of a torrential stream. It necessarily 
follows that it is liable to be carried away by freshets. 
The same forces that have broken similar dams heretofore 
are liable at any time to destroy this dam; and, If it should 
be thus destroyed, no one can doubt that all the mining 
debris now impounded above the dam would by the same 
destructive force be carried into the streams below." 

III. EXTENT 011' THE RIGHT ACQUIRED. 

§ 86. Amount of water which the appropriator Is 
entitled to use. 

The amount of water which an appropriator is entitled to use 
--commonly designated as the extent of his appropriation-is a 
question of fact to be determined by a jury. The right of the 
prior approprintor in this respect is limited to the amount or 
extent of his actual appropriation, ns against subsequent appro
priator!' and claimants; and he cannot, after their subsequent 
rights have attached, by changing the place or nature of his use, 
or by enlnrging his works, or otherwise, extend his claim, or in
crease the amount of water diverted or used, to the prejudice of 
such subsequent parties. 1 The extent of the appropriation nnd 
amount of water thereby taken may be determined by the spe
cial purpose for which the appropriation was madej and in such 
a case the appropriator is entitled to so much water only as is nec
essary for that purposej a chauge of the purpose which would in
crease the amount of water diverted would not be permitted as 
against subsequent claimants.1 Thus, in the case of Nevada 

lNevada W. Co. v. Powell. 84 
Cal. 109; Ortman v. Dixon. 18 Cal. 
SS; Higgins v. Barker. 42 Cal. 288: 
Davis v. Gale. 82 Cat 26; Lobdell 
T. Simpson. 2 Nev. 274; Barnes v. 
Sabron. 10 Nev. 217; Atcbison v. 
Petersoo. 20 Wall. 514-
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SNevada W. Co. v. Powell. 84 
Cal. 109; McKiooey v. Smith. 21 
Cal. 874; Barnes v. Sabr()u. 10 Nev. 
217. [See. also. Stowell v. John· 
Ion. (Utab) 26 Pac. Hep. 290; 
Quigley v. Birdseye. 11 Mont. 489. 
18 Pac. Rep. 741. ID dewmbllD& 
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w. Co. v. Powell, cited below, it was held that where the plain
tift" had appropriated a portion of the water of a stream, and 
had made a dam and ditch amply sufficient for bis purpoee, and 
had thereby acquired the rigbt to use sucb portion only of the 
water, and in ncb manner only, he cannot encroacb upon the 
rigbts of subsequent appropriators by extending his use beyond 
tbfl fim appropriation. By tbe plaintiff's erections and use for 
several Y8&1'8, other persons had a right to suppose that be bad 
thereby defined and detennined his own rights as to amouut of 
water, and to 8ct accordingly by appropriating tbe surplus to 
theit- own uses. On the other hand, if a prior appropriation 
has been madt" of a certain amount or quantity of the water, in
dependt"ntJy of any particular use or purpose, the appropriator 
may afterwards, as against subsequent claimauts, change either 
the place or the nature of his use, provided such change does 
noL increase the amount of water diverted and used.1 

\be amonnt of water appropriated 
for useful or beneficial purposel. 
\be number of acrel of land 
claimed or owned by each party. 
and the amount of water necel' 
IIII'Y to \be proper irrigation of 
the ome. ahonld be taken into 
conalderB1lon. Kirk v. Bartholo· 
mew. (Idaho.) 29 Pac. Rep. 40. 
The we by plalntiffa of a part of 
the water claimed by prior ap
propriati01l dOM not' ahow that 
they attempted to appropriate 
more than they needed. where It 
"ppean that all the water of the 
aveams was not lufficient to irri· 
gate their land. Drake v. Ear· 
bart. (Idaho.) 28 Pac. Rep. 541.] 

1 Davil v. Gale. 82 Cal. 28; Kidd 
v. Laird. 15 Cal. 161; Woolman v. 
Garringer, 1 MonL liII5. [Where a 
partJ baa appropriated water for 

LAW W. B.-a 

the purpose of Irrigation. the 
amount of water to which he ia en
titled. as aguinst subsequent ap
propriatorl. is limited 10 \be 
amount actllally applied to the 
purposes of irrigation. SimpIOD 
v. Williams. 18 Nev. m. 8. c. 4 
Pac. Rep. 121B. The grantee of 
an undivided half of a 8ufficlencv 
of water for a certain purpose 
takes by hia grant no mon Chan 
one· half of the whole qullD&lty 
of water in the stream. whenever 
luch quantity is. by natural caulea. 
dlmlnilhed below sllch sllfficlency. 
Dow v. Edel. 58 N. H. 198. The 
divenioD of water from a natural 
atream. on the part of one who hu 
conducted Bome water to It. will be 
restrained at the luit of a rlpa· 
rian proprietor, unless the former 
ahOWI that he hu not diverted 
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§ 88. Carrying capacity of ditch. 
Where the prior appropriation extends to all the water flow

ing in the stream at the point of dh·ersion. the appropriator may 
enlarge his ditch at pleasure, and 80 increase the amonnt actu
ally diverted, aud other parties whose claims to the stream are 
subsequent cannot complain of such enlargement."l Where the 
prior appropriation extends only to a portion ofthe stream, and 
is determined by the amount actually diverted, the measure of 
such appropriation and of the appropriator's right seems to be 
the quantity of water which could actually be carried by his 
ditch in the size 8ml condition in which it was when the subse
quent appropriation above him on the stream was made. The 
rule under these cit'cumstances is thus stated by the supreme 
court of California.: "He is entitled to have the water [of the 
stream flowing down to his ditch] undiminished in quantity, 
80 as to leave sufficient to flU !tis ditch as it existed at the time 
the subsequent appropriations above him were made. liZ The 
·supreme court of Nevada has formulated the rule in somewhat 
more precise terms: "It seems that the ~uRntity of water appro
priated is to be measured by the capacity of the ditch or flume 

from it more water·tban he led to 
it. Wilcox v. Hansl"h, 64 Cui. 461. 
!.I. c. 3 Pac. Rep. IIII'!. Tbe prior 
appropriator of water has the prior 
rigbt to its use to the extent, in 
amount and time. of his IIrst ap· 
propriation, and (it seems) to the 
extent to wbich he was preparing 
to use it. Lebi Irrigation Co. v. 
Moyle. 4 Utah. 327, II PRC. Rep. 
tlII7. .\. decree enjoining an appro· 
priator of water ngllinst cliverting 
from a stream any greater quanti· 
ty of water than will How through 
an iron pipe of n certain size, 
whicb is found to be tbe amount 
required by him, is erroneOllS, 
wbere tbe water is conducted in 

(162) 

all open ditcb or flume. as in Bueb 
case tbe amount wblcb reaches tbe 
place of use is not tbe same as 
tbat diverted. and tbe appropri
ator is entitled to sucb an amount. 
allowing for waste. as will yield 
tbe amount required at the place 
of use, and be is not obliged to 
snbstitnte iron pipes. Barrows v. 
Fox, (Cal.) 32 Pac. Hep. 811.] 

IJames v. Williams. 81 Cal. 911. 
In Feliz v. City of Los Angeles. 58 
Ca\. 73. it was held tbat the city 
had acquired a right to all the wa· 
ter of a river. and tbat plaintiff'. 
use was permissive, Dot adver~e. 

2 Bear River, etc .• CO. T. New 
York M. Co., 8 Cal 827. 
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at its smallest point; that is, at the point where the least water 
can be carried through it. »1 

~ 87. True capacity of ditch the proper measure. 
It may well be doubted, I think, whether there is any ma~ 

rial dift'erence between these two modes of expressing the r~le. 
But the actual physical condition of the ditch at the tilDe the use 
of the water by its means began, and during some period .Q(ti~le 
after such commencement, and the amount of water actuaUy di
verted and c.'\rried by it at and during these times, do not always 
furnish an inflexible test or measure of the ex~nt of the appro
priator's right. The ditch might be so imperfectly constructed, 
with irregular and improper grades .. and with incomplett' eX('A
vation, that it could not actually earry so large an amount of 
water as its general plan and size rendered it capable of carry
ing, and as its proprietor had intended to appropriate. Under 
these circumstances, unless the use of the ditch had continued 
so long a time as to show an intention of the appropriator to 
adopt it in its existing imperfect condition, the proprietor would 
be entitled to perfect his ditch by removing obstructions, im
proving the grades, and the like, so that it could actually carry 
the amount of water indicated by its genE'ral size and character, 
and originally intonded to be appropriated; and the incrense in 
the actual flow of water thus caused would not be an invasion 
of the rights of subsequent appropriators, although ~heir rights 

1 Ophir Silver M. Co. v. Clupen· 
ter, 8 Nev. 393; 4 Nev. 584. Also 
in Barnes v. Sabron. 10 Nev. 217, 
the court held that where the prior 
appropriator of a stream haa con· 
8tructed ditches in order to irrigate 
his land, if the capacity of his 
ditches is greater than is necessary 
to irrigate his farming land. he 
must be restricted to the quantity 
Deeded for the purposes of irriga· 
tiOD, of watering his stock, aDd .of 

domestic uses; but if the capacity 
of his ditches is notmoretban sllf· 
ftcient for those purposes. then, 
under the facts of this case, no 
change having been made in the 
ditches since their construction, 
and DO question as to tbe right of 
their enlargement being involved, 
he must be restricted to tbe capac· 
lty of his ditches at their smallest 
point. 

(163) 
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accrued before the improvements were made. The cue of 
White v. Todd 's Valley W. Co.l arose out of such circumstances. 
The defendants had made a ditch for mining purposes; and the 
plaintiff afterwards made a ditch, taking water from the same 
stream. The plaintiff complained because the defendants had 
enlarged their ditch, after the plaintiff's appropriation, and had 
thereby caused a diversion of a greater amount of water, to the 
plaintiff's injury, and prayed for an injunction. The court held 
that the defendants were not restricted to the amount of water 
actuaUy taken by their ditch at the very beginning of its use, un
less by its general plan, size, and grade it was not capable of 
carrying more water than was then actually taken by it. If by 
reason of obstructions in the ditch, or irregularity of its grade 
at that time, it was not capable at first of taking so much water 
as its general plan and size would indicate, the defendants would 
have n. reasonable time within which to remove such obstruc
tions or to adjust the grades, and could then divert the water 
to the full capacity of thE' ditch. But if the defendants contin
ued to take only the original quantity of water long enough to 
indicate an intent to divert only thn.t a7lwunt, or if they delayed 
for an unreasonable time to remove the obstructions or regulate 
the grades, then they would be restricted to the amount thus 
actually taken at first, and the plaintiff would be entitled to all 
the residue. The rule laid down by this decis~on is plainly con
fined, in its scope and operation, to the very special circum
stances above described; it can hardly be regnrdcI\ as furnishing 
any g6'l1eral test or measure of the amount indud~l in a prior 
appropriation. [In Montana, it is rult'd that the measure 
of the appropriator's right to water is the number of inches 
that his ditch would convey from the point of diversion 
without running ov('r its banks.2 Aud in a later case in 
that court, it was considered that an instrnction that the 

18 Cal. 448. 
(Hi.J) 

ICarutbers v. PembertoD, 1 MODL llL 
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extent of the appropriation of water was detemdned by 
the capacity of plaintiff's ''head·gate and ditches aDd the 
quantity of water required" by him, to be measured as the 
statute directs, was DOt erroneous in making the test the 
head-gate, instead of what the ditch would carry.1 In Cali
fornia, it is said that evidence of the width and depth of 
the appropriator's ditch is insuftlcient to show its carrying 
capacity, in the absence of any evidence as to the velocity 
of the water or the grade of the ditch.2] A few other 
cases, which deal only with questions of fact as to the 
amount of water appropriated, are cited in the foot-note.-

§ 88. Measurement of water . 
. [The unit for the measurement of water, established by 

statute in several of the Pacific states and territories and 
recognized and employed in all, is the "inch." By this term 
is meant the volume of water which would be discharged 
from an aperture one inch square under a given head or 
pressure. But the theoretical discharge from such an ori
fice is greater than the experimental discharge, the two 
standing in a ratio to each other of about ten to six. It 
follows that in any controversy invohing the extent of the 
rights of' an appropriator or ditch owner, as measured in 
inches of water, it will be necessary to determine whether 
the amount is to be understood as' the actual or theoretical 
flow from an aperture of the given dimensions under the 
designated head. And this will depend upon whether 01' 

not the word ''inch'' has acquired a well-defined te&nical 
meaning. The judicial decisions upon this question are 
exceedingly few, and cannot be said, as yet, to have deter
mined the rule. finally and conclusively. In an important 

ICarron v. Wood. 10 MonL 1iOO. 
,. Pac. Rep. ~. 

'Leat Chance WaUlr Co. v. Hell
bron. 88 Cal. 1. 26 Pac. Rep. 528. 

'Higgins v. Barker, 42 Cal 288; 

Reynolds v. Hosmer. 51 Cal. 205; 
Dougherty v. Raggin, 61 Cal. 800; 
Stein Canal Co. v. Kern Island Co .• 
()3Cal.G6a. 

(1SO) 
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case recently decided in Wisconsin, the court was asked 
to role that the term "square inch of water" had a clear 
and well-defined technical meaning, and that it meant a 
stream of water with a cross·section area of one square 
inch, moving with the velocity due to a given head. But 
the court ht>ld that, at any rate, the term had no such tech
nical meaning in the year 1860, when the grant in question 
was made, and therefore that evidence was admissible of 
the circumstances surrounding the making of the grant, as 
showing the signification which the parties intended to at
tach to the term used.! In the case at bar it appeared 
that the owner of a canal and water· power had granted to 
another person the right to draw and use "2,000 inches of 
water under an 11-foot head." The apertures constructed 
by the grantee in the flume leading to his mill, and which 
were used for a number of years, aggregated in superficial 
area 1,980 square 'inches. The watt>r discharged from an 
aperture of 2,000 square inches would have been 62 per cent. 
of the theoretical discharge due to a stream having a cross
section of like area and moving at the velocity due to the 
stated head. The theoretical discharge would have almost 
equalled the capacity of the canal. It was held that the 
preparation of the openings with a superficial area within 
a few in('hes of the grant was a controlling circumstance 
in determining its construction, and the grantee had a right 
to as much water as would, under a head of 11 feet, fiow 
through a simple orifiee of 2,000 square inches area in the 
side of a flume.2 In the decisions to which we have here 
referred, the learned court admitted that "the testimony 
shows that the tendency among wheel vendors and mill 
men for some years has been and is to attach to the tt>rm 
'inch of water' the meaning of the theoretical inch;" but 

IJanesville Cotton Mills v. Ford. (Wia.) 52 N. W. Rep. ~64; Jack80n 
Killing Co. v. Chandos. (Wis.) Id. 759. 

IJackson Milling Co. v. Chando8, 'UprIL 

(166) 
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it was stated that "it does not appear that suc'h throret· 
ieal arbitrary meaning has yet crystallizl-'d so as to 
be controlling, like the meaning of the term 'foot of lumber,' 
or other arbitrary terms which ~ known and rt'Cognized 
without dispute." And in another place it was said that 
if the question had related solely to deeds executed within 
the last decade, the argument in favor of attaching to the 
disputed term the meaning of a theoretical inch would have 
been much stronger. 

So far as regards the Pacillc states, we do not 1ind that 
the courts have as yet passed upon this exact question. 
But we understand that the general and well·recognized 
usage of those communities attaches to the phrase "inch of 
water" the meaning of the practicnl inch, as determined by 
actual measurement of the water, that is, the volume of 
water actually discharged from an aperture haying a 
superficial area equal to the given number of inches, under 
a constant head, which latter is determined either by being 
specilled by the parties, by local usage, or, in some states, 
by statutory regulation. And ~e apprehend that the 
courts will rule in accordance with this understanding 
and usage, when called upon to determine the question, 
unless, in the particular case, there should be satisfactory 
evidence that the parties concerned intended to use the 
term in a different signification)] 

J In a controversy cODcerning 
water· rights. the findings should 
state the quantity of water the 
plaintiff is entitled to have Bow 
palt the defendant's ditch in inch
el or gallons. aDd not merely by 
Ibing the width, depth. aud grade 
of the ditch. Lakeside Ditch Co. 
v. Crane. 80 Cal. 181. 22 Pac. Hep. 
'71. Where plaintiff claims 600 

inches of water in a Itream by 
prior appropriation. and It ap· 
pearl that there were but 1110 inch· 
el therein. failure to find under 
wbat pressure tbe water is meas· 
ured Is not prejudicial to defend
aDt. who claims as riparian OWD' 
er. Drake v. Earhart, (Idaho,) 2:l 
Pac. Rep. 541, 

(167) 
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IV. BUCCE88IVE APPROPRIATORS. 

§ 89. Rights of subsequent appropriator. 

In the previous sections, which particularly describe thf> mnde 
of effecting a prior appropriation, the rights of the prior appro
priator, and the amount of water included within a prior a.JPro
priation, th" relations of the subsequent appropriators, and .. 
pecially the limitations or restrictions upon their rights growing 
out of the superior claims of the prior appropriator, have neces
sarily been involved and stated. I shall not repeat the discus
SiODS of these pre\'ious sl'Ctions, and reference must be made to 
them in order to obtain a full view of the relations subsisting 
between the prior and the subsequent appropriators, and the 
limitations placed upon the rights which can be acquired by 
the latter parties. In the present 8e'ction I purpose to de
scribe the affirmative rights, which may be obtained and held 
by subsequent n:ld succcssive appropriators, to divert and use 
the waters of a public stream which have already been appro
priated by the prior acts of another party. 

§ 90. BucceBBlve appropriatioJlB. 

Whenever a certain person, A., has made 0. prior appropria
tion at a certain point on a stream, even though of the whole 
amount of water, it has already been shown that another party, 
B., may make a subsequent appropriation at a place higher up 
on the stream, may divert aml use the waters, and retum them, 
lUldeteriorated in quality and undiminished in quantity, into 
the natural cnannel of the stream above the head of A.'s ditch, 
and no right of A.'s would thereby be infringed, because his 
use of the water would not be in any way interfered with.l This 
particular case is simply an instance of the following general 

1 See ante, Ii GG. 
(168) 
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doctriae, which has been, firmly settled by mrmerouB decisioU8: 
A prior appropriation having beeu made 0U a public strum, 

the residue or surplus remaining of ita waters, DOt embraced 
witbia the amount of such prior appropriatioD, may afterwards 
be appropriated, either above or below on the same stream, by 
other parties, if no interference with the rights of the prior 1I.p
propriator is thereby caused. The doctrine extends to and ad
mits of a succession oCsuch appropriators; and there is no limit 
to its operation, except such physical limits as arise from the 
size of the st.ream itself and the amouut takell by each claimant. 
Among the successive appropriators, each is in the position of a 
prior one towards all who are subsequent to bimself.l This gen
eral doctrine has been stated in tbe following modes by different 
decisions: "In controversies between prior and. subsequent ap
propriators of water, the question bI, bas the lI8f' and enjoyment 
of the water, jar the purposes jar which the fir" appropriator claim8 
it, lwen impaired by acts of the subsequent claimant?"! A de
cree prohibiting a party situated on a stream below the dam at 
the head of a ditch belonging to another person from di verting 
or interfering with the water above such dam, does not hinder 
him th.m using the surplus water which flows down the stream 
after the ditch is supplied.· The surplus water of a stream, 
after a prior appropriation, may be the subject of a new appro
priation, and the second appropriator will have a paramount 
right to use all the waters which arc not required for the special 

J Stein Canal Co. v. Kern Island, 
etc., Co., 58 Cal. 583: Broder v. Na· 
toma W. Co.,1ilI Cal. 621; Smilh v. 
O'Hara, 48 Cal. ail: 'Iliggins v. 
Barker. 42 Cal. 283; Nevlldn W. ('0. 

v. Powell, M Cal. 109; Dnvis v. 
Gale, 82 Cal. 28; Hill v. 8milh. 2i 
Cal •• 78; American Co. v. Brad· 
ford. Id. 881; McKinney V. Smilll. 
21 Cal. 87.; Ortman v. Dixou, 13 

Cal. 33: Butte C. Co. V. Vaughn. 11 
Cal. 143: Kelly v. Natoma W. Co., 
S Cal. 1(}'1; Lobdell v. Simpson, 2 
Nev. 2i4; Proctor V. Jennings. 6 
Nev. 83: Barnes v. 8abron. 10 Nev. 
217. 

2 Hill v. Smith. 27 Cal. 476. 
3 Amerie_ Co. v. Bradford, 27 

Cal. 361. 
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purposes o( the prior appropriator. 1 If a prior appropriator of 
water for mill purposes Buffers a portion of the water, or the 
whole amount of it, after driving the mill, to flow down its ac

customed channel, other parties below him on thft stream may 
appropriate this residuum, so as to obtain a vested light to its 
UBt'.2 In Lobdell v. SimpsonI the doctrine was briefly hut com
prehensively stated: "A second appropriator has a right to have 
the water continue to flow as it flowed when he made his appro

priation." The same court said, in Proctor v. Jennings:' "A 
person appropriating a water right on a stream already appro
priated acquires a right to the surplus or residuum which heap
propriatcsj and those who hold thtl prior rights, whether above 
or below him on the stream, can ill no way change or extend 
their use of the water to his prejuuice, but are limited to the 
rights enjoyed by them when he secured his own." [An 
injunction will not be granted to restrain one from taking 
and appropriating water from a creek, for irrigating pur
poses, on a bill by a prior appropriator of the waters of 
the creek, below defendant, where it appears that there 
was enough water for both parties.1i So where one is 
adjudged the owner of all of certain water and water rights, 
except nn amount "equal to a constant flow of 2! inches 
of water, measured under a four-inch pressure," adjudged to 
belong to defendants, the latter cannot use more than 
such 2} inches at any time, though they afterwards seek 
to compensate for such excessive use by refraining from 
using any water whatever.s Again, where it is adjudged 
that plaintiffs are entitled to a certain amount of water 
from a stream, and that defendants are entitled to the 

1 McKinney v. 8nUh, 21 Cal. 
874. 

• Ortman v. Dixon, 18 Cal 88. 
12 Nev. 274-
'0 Nev. 88. 

(170) 

IClough v. Wing. (Ariz.) 17 Pac. 
Rep. 468. 

• Alhambra Addition Water Co • 
v. Richardson, 1/3 Cal. 480, 80 Pac. 
Rep. 677. 
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balance, and it appears that plaintiffs have always used 
the water by means of a defective flume, the court ma~' 
direct them to carry the water to which they are entitled 
by flnmc and pipe, 80 that the balance may not be wastee).1 
But it has been held that where the plaintiff constructs 
and maintains a dam in a stream on public lands, for tb.e 
purpose of supplying a canal with water' to be used for 
beneficial purposes, he acquires a possessory interest in 
the dam, the pond formed by it, and the land under the 
pond, and other persons may be enjoined from extending 
a canal into the pond, even though their intention was 
to take only the surplus water after plain tift's canal had 
taken its supply.2] 

§ 91. Periodical appropriatioDS. 

It makes no difference in the application of this doctrine how 
the surplus or residue of the water Dlay arise. It may be con
stant, resulting from an appropriation of a portion only of the 
water; or it may be intermittent, resulting from an appropria
tion of all the water during only a part of the time. If a prior 
appropriation is of such a character that it only takes and uses 
the water on certain days of the week or month, a second ap
propriator may Ilcquire a vested and pammount right to the 
same amount of the water flowing through the stream on the 
other days not embraced in the prior claim. A. having appro
priated the entire water of a stream to be used only on Mon
days, Tuesdays, and Wednesdays, D. may subsequently acquire 
an equally perfect right to use the same quantity of the water on 
Thursdays, Fridays, and Saturdays.s This rule is stated in the 

IBarrows v. l"ox. (Cal.) 80 Pac. 
Rep. 768. 

INatoma Water Co. v. Han· 
cock. (Cal.) 81 Pac. Rep. 112. 

'Smith v. O'Hara. 43 Cal. 871; 

Barnes v. Sabron, 10 Nev. 217; and 
see Lytle Creek W. Co. v. Perdew, 
2 Pac. Rep. 782. [Wbere a land
owner appropriates and .1ses all 
tbe water of a stream, except dur-

(171) 
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Neuda, case in the most general terms: " If the first appropria
tor Gnly appropriates a part of the waters oC a stream for a C8l"

tron perioo oC time, any other person may not only approp~ 
a pm or ~e whole oC the residue, and acquire a right thereto 
as perfect as that oC the first appropriator, but he may also ac
quire a right to the quantity oC water used by the first appro
priatnr at such times 88 it is not needed or used by him." 

§ 99. OonditioDII under which subsequent appro
priation may be effected. 

The rights oC the subsequent appro})riator conferred and pro
tected by this doctrine may exist and be exercised under the 
following different conditionl! oC fact: (1) A subsoquent appro
priator may always take and use any amount of water at a place 
higher up the lItream than the point oC the prior appropriation, 
ami without any reference to the amount embmced in such prior 
appropriation, provided he returns all the water after its use, 
undeteriorated in quality, to its natural channel in the stream, 
before it reaches the prior appropriator's place of diversion,
the head of his ditch; since under these circumstances the prior 
appropriator is in no manner injured. (2) When a prior ap
propriation includf>,s only a certain portion of the water fi'Owing 
in a stream,-measured, for example, by the capacity of the 
ditch.-a subsequent appropriator, at a place higher up on the 
stream, may always take Crom the stream, use, and consume, 
without returning, any quantity oC its wa1;(~r, provided he leaves 
flowing down the natural channel after his own diversion a suf
ficient am.ount of the water at all times to meet the demands of 
the prior appropriation; in other words, so as not to 1t'SSt'u nor 
interfere with the amount which the prior appropriator is en-

ing extrnordinnry high water or 
freshet.s. he cannot obtain an in
junction against appropriation by 

(172) 

another of the surplus water dur
ing freshets. Edgar v. StevenSOD, 
70 Cal. 288, 11 Pac. Rep. 7"-] 
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titled to draw oft' by his means of di version. (8) When a prior 
appropriawtakes and uees the whole or any portion of the wa
ter of a stream, for milling or other similar purposes, by which 
the water is not consumed, and then after such use returns the 
water to the stream 80 that it thenceforth flows down its natural 
channel, a subsequent appropria.tor lower down the stream may 
appropriate and obtain a vested right to the whole or any part 
of the same water so discharged and flowing down the natural 
(:hannel after its former use. [If the lower appropriator 
has appropriated only the water which the upper appropri
ator allows to paBB, the lower appropriator does not acquire 
a right, as against the upper appropriator, to a supply of 
water sufficient to fill his ditch.1 Where the water in the 
ditch is more than suftlcient for the wants of the. upper pro
prietor, and greater in amount than he has appropriated, 
the lower proprietor is entitled to the fiow of the sU1"plus; 
but in a season of drought, during which the fiow of the 
water is greatly diminished, the lower proprietor is not 
entitled to enjoin the upper proprietor from using ncil an 
amount of the water as is within his original appropriatiOD, 
though such use leaves little or no sU1"plus for the 
lower proprietor.2] (4) When a prior appropriator takes 
and uaes a certain portion or quantity of the water from a 
stream, and by the nature of his use consumes the same without 
restoring it or any part of it to the stream, then the surplus 'Gr 
residue of the stream not 80 diverted but continuing to flow 

• down the natural channel, or any part thereof, may be subse
quently appropriated by another party lower down the stream, 
and his rigbts of appropriation in such surplus or rl'Sidne will 
be vested aud perfect. (5) In all these conditions, a subsequent 
appropriator may appropriate and obtain a vestell right to 1l8O 

lLHesl4e Ditch Co. Y. Crane, 80 Cal. 181,22 Pac. Rep. 78. 
lS1mmoDl Y. Winters, 21 Oreg. 815, 2"7 Pac. Rep. 7. 

(178) 

Digitized by Goog Ie 



§ 92 LAW OJ' WATER RIGHTS. [Ch.5 

the water during the fixed intervals of time when it is not taken 
and used by the prior appropriation. All the possible cases 

which can arise may be accounted for and expluined by a com
bination among the foregoing general conditions of fact. When
ever successive appropriations have been properly and lawfully 
made on the same stream, each party is, with respect to the ex
tent of his appropriation,-the amount included therein,-in 
the legal position of a prior appropriator towards all the others.' 
[In Colorado, the constitution provides that "priority of 
appropriation shall give the better right a8 between those 
using the water for the same purpose, but when the watel'8 
of any natural stream are not sufficient for the service 
of al! those desiring to use the same, those using the water 
for domestic purposes shall have preference over those 
claiming for any other purpose." Hut it is held that this 
does not authorize an interference with the rights of prior 
appropriatol'8 for irrigation purposes, vested before the 
adoption of the constitution, in order to supply water for 
domestic purposes to later comers.2 Where, by com· 
mon consent, a municipality has for many yea1"8 regulated 
the appropriation of the waters of a certain river for irri· 
gation purposes, by allowing a pro rata distribution among 
the appropriators in case of deficiency, it has no right Bub· 
sequently to divide the appropriators into two classes, 
according as their lIse began before or after a certain 
arbitrary date, and to restrict only those of the second 
cla88; but all must be served alike.a] 

1 [Where old ditches are super· 
seded by agreement by a new one, 
and nothing Is said in regard to the 
division of the wuter, the rights of 
the parties arc to be determined 
according to their original appro
priations, and not according to 
their interests in the ne\v ditch. 

(1i·1) 

Rominger v. Squirea, 9 Colo. 897, 
12 Pac. Rep. 218.] 

-Armstrong v. Larimer Co. 
Ditch Co., 1 Colo. App. 49,27 Pac. 
Rep.235. 

B Holman v. Pleasant Grove 
City, (Utah,) ao Pac. Rep. '12. 
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§ 93. Division of increase in stream. 

In addition to the general doctrine thus stated and illustrated, 
the following special rules, applying to particular circumstances, 
have been the subject-matter of decision. If two persons suc
cessively appropriate water of a stream by means of their ditches, 
and a third person turns into the same stream, at a plal:e higher 
up than the heads of both these ditches, additional water brought 
by menns of his own ditch from another and different stream, 
without any intention of recapturing the same, the water thus 
discharged becomes publici juris,-to all intents a part of the nat
ural waters of the stream into which it is emptiedj and it be
longs to the two appropriators according to their priority of right, 
-the one having made the prior appropriation is first entitled 
to the increased flow to the extent of his appropriation.' 

A person who had located a mill-site on a stream, and appro
priated the water for the purposes of his mill, sold and con
veyed all his interest in the water of the stream to the proprie
tor of a ditch above him. Held, that he had not thereby lost his 
prior right to the water which still flowed down the stream after 
such sale, as against a third party who had appropriated the 
water below him subsequently to his original appropriation, but 
before his said sale and conveyance.' 

§ 94. Wrongful diversion of springs. 

In the case of Strait v. BrownS the supreme court of Nevada 
decided a point which may he of much practical importance. 
Although no distinction, in general, exists between waters run
ning under the surface in defined channels, and those running 
in such channels upon the surface; and although water perco
lating through the ground ~low the surface is not governed by 

J Davia v. Gale, S2 Cal. 26. 2 McDonald v. Askew, 29 Cal. 000. 
116 Nev. 817. 
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the same rules wbioia pertain to running atreama,-still, sabee
quent appropriatoncaJDlOt, as against the prior appropriator of 
the same stream, lawfully acquire rights to the waters of the 
BpTinga which constitute the source of such stream, simply be
cause the means throogh which the waters are conveyed from 
the SprinftS to the strt'am are subterranean, and not well under
stood nor dl'fined. In other words, the subsequent appropria
tors on a stream cannot cut oft' and destroy or impair the rights 
of the prior appropriators by tapping the very springs them
selves which constitute the sources of the stream, under color 
of a right to reach subterranean and percolating waters.1 

[Where a stream, from time immemorial, has flowed 
through plaintUf's land in a perceptible current and in a 
well-defined channel, his right to have such flow continued 
is not affected by the fact that the source of the stream 
is a spring on defendant's land.2 0Ut the supreme court 
of California, in a recent case, has decided that the fact 
that a person has appropriated water from a stream fed by 
a spring on another's land cannot prevent the owner of the 
land from digging trenches for a useful purpose, and there
by diverting the percolating waters which supply the 
spring.af 

§ 95. . Right to tributaries of stream. 

(In the case Cil a natural water-course fed by tributary 
streams, the appropriator of water from the main stream 
must be regardeCl as vested with the right to control the 
tributaries to 1ibe extent of his appropriation. That is to 

1 For further special applica
tions. see Nevada W. Co. v. Powell. 
84 Cal. 109; Reynoldn-. Hosmer. 51 
Cal. 205. The particular facta and 
rulings in these cases have been 
sufllciently descrJbed .QDder previ
ous sections. 8ee, a1ao, LeoDard 
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v. Sbatzer, 11 Mont. 422, 28 Pac. 
Rep. 457. 

'Cbauvet v. Bill, 98 Cal. 407,28 
Pac. Rep. 1066. 

8Soutbern Pac. R. Co. v. Du
four. 9Ii Cal. 8115, 10 Pac. Bep. 'l88. 
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say, if he has acquired the right to divert and use all the 
water of the main stream, no other persons can subeequent
Iy appropriate the waters of the tributaries, except upon 
the condition that they return the "'hole of the 'Water 
taken, not diminished in volume and not deteriorated in 
qna1ity, before it reaches the place of the prior appropri
ator's diversion. And if he has appropriated a part of the 
water of the main stream, any subsequent appropriations 
from the tributaries must be subject to the condition that 
the flow of water in the main stream be not thereby di· 
minished below the extent of the prior appropriation.t 
Thus, in Idaho, it is said that prior appropriation of all 
the waters of a stream, applied to a useful purpose, gives 
the better right to the tributaries and all the direct and 
immediate sources of supply of the stream, and when this 
right once vests, it must be protected and upheld. Rights 
cannot be acquired to the waters of springs situated along 
the channel of the stream, and which constitute its direct 
source of supply, by entering upon and cleaning out the 
same, and thereby increasing the water· supply, as against 
prior appropriation in good faith of the whole of the waters 
of the stream.2 In a case in Utah, the action being 
bronght to establish a right to all the waters of a certain 
creek, it appeared that it was fed by two tributaries which 
furnished about one-third of the water. Plaintiff's grantors 
had not appropriated" all of the waters of the creek prior 
to the appropriation by defendant's grantors of nearly all 
the waters of the tributaries, and the water appropriated 
by defendant ran off his land into the creek, so that its 
flow was not materially lessened during part of the irriga
tion season. It was held that plaintitY was entitled only 
to the amount of water appropriated by his grantors, 

1 Strickler v. City of Colorado Springs, 16 Colo. 61. 26 Pac. Rep. 818. 
IJialad Val. Irr. Co. v. Campbell, IIdabo,) 18 Pac. Rep. 52. 

LAW W. R.-12 (177) 
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and a judgment for plaintiff, reserving undefined rights to 
defendant in the waters of the tributaries, was erroneons.1] 

V. ABANDONMENT OF RIGHT. 

f 98. General doctrine of abandonment. 

Many of the cases heretofore cited, and several of the rules 
6:>rmulated in the foregoing sectiolls, recognize the- fact that 
~here may be an abandonment of the exclusive right to divert and 
lise water acquired by or resulting from a prior appropriatioD; 
that such an abandonment may be made either after the prior 
appropriation has be-come perfect ~nd complete, and the right un
der it vested, or while it is yet illlperfect and itlcomplete, and the 
right under it remains inchoate; and, finally, that an abandon
ment may be express and immediate, by the intentional act of 
~he appropriator, or may be implied from h~ neglect, failure to 
lise due diligenr.e in the construction of his works, non-user of 
them after completion, and the like. The general doctrine con
earning the effect of such un abandonment, at whatever time or 
in whatever manner made, is well settled. The prior appro
priator thereby loses all of his exclusive rights to take or use 
the wate-r wHich he had acquired, or might have acquired, by 
his appropriation; and he cannot, after an abandonment, reassert 
his original right to the same, or the salUe amount of water, as 
against a second or other subsequent claimant who has taken 
proper steps to effect an appropriation thereof. If there has 
been no subsequent appropriation of the water thus abandoned, 
)y another party, the prior appropriator may, of course, regain 
his foroler right, but this can ouly be done by his properly 
eommencing and com pleting de novo the requisite sleps in order 
to eft'ect an appropriation, as heretofore described. He is in ex-

ISalina Creek Irr. Co. v. Salina Stock Co., (Utah.) 27 Pac. Rep. 178. 
(178) 
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actly the &arne situation as though he had hitherto made no at
tempt to appropriate the water.l 

§ 97. Methods of abandonment. 

The methods in which an abandonment may be accomplished 
are various. Since the right held by the appropriator is an in
terest in land, an incorvoreal hereditament, it can only be trans
ferred, as has already been shown, by /Ul instrument in writing 
sufficient to com'ey real estate. It follows that a mere verbal 
sale and transfer of his water· right by a prior appropriator op
erates ipso facto as an abandonment thereof.2 Such act shows an 
unequivocal intent on the part of the appropriator to give up 
and relinquish all of his interest, and, as it does not effect any 
transfer thereof to the attempted assignee or vendee, the only 
possible result is an immediate and complete abandonment. 
The same result follows from an attemptt.'t.l transfer of the water 
right by means of an imperfect deed or instrument of convey
ance.a [But it is held that the grant of a ditch and water 
right to an alWi. is not an abandonment by the owner, but 
the alien may hold the same, until forfeited by office found, 
against collateral attacks by third persons, other than the 
state, and, in the absence of such forfeiture, may con· 
yey title .• ] Returning the water, which has been die 

1 Davis v. Gale. 32 Cal. 26; Bark· 
ley V. Tieleke, 2 Mont, 511; and see 
cases cited (I"~. concerning the 
mode of making an appropriation, 
due diligence In completing the 
works. etc.; and concerning the 
discharge of water into the stream 
without Intent of "recapture." 

iSmith v. O'Hara, 48 Cal. 871. 
But compare Hindman v. Rizor, 
21 Oreg. 112, 27 Pac. Rep. 13. 

I Barkley v. Tieleke. 2 Mont. 511. 
In both theBe in8tances, as haa aI· 

ready been shown, no Interest 
pa88U to the transferees; they do 
not succeed to any priority held by 
their assignor; their rights of pri· 
ority date only from the time of 
their own possession and user. 

4 Quigley v. Birdseye. 11 ?rloot. 
439, 28 Pac. Rep. 741. In this case 
the learned court observed: .. In 
the chain of title of plaintiff to 
the ditch and water riltht which 
he claims. (the China ditch.) ap 
pear the names of some aUeged 
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verted back into the natural channel of the atream 
without the intent of "recapturing" it, would be an 
express abandonment of all further rights to the use 
of such water; and the absence of any intent to "re
capture" would generally be inferred, it seems, unless the 
lE'tuming of the water, after its first diversion, was made for the 
purpose of using the llatural channel as a part of the appropri-

Chinamen as grantees from the 
older owners of the ditch. and as 
grantors to the plaintiff. Defend· 
anu claim that, under the doc· 
trine of Tibbitu v. Ah Tong, 4 
Mont. 586, 2 Pac. Rep. 759, aud 

'Wulf v. Manuel, 9 Mont. 279, 28 
Pac. Rep. 723, Chinamen cannot 
take real estate, nnd tberefore 
tbat tbe grant of tbis water right 
and ditch to the Cbinamen was an 
abandonment by tbe original own· 
ers, and bence plainti!! took no 
title from tbe Chinamen. In those 
cases the real estate in question 
was mining claims upon tbe pub· 
lie domain of the United States. 
In Wulf v. Manuel we endeavored 
to make it clear that such mining 
claims were a class of real estate 
fti gtJnlff'iI, and the doctrine of 
thole CRses was placed upon the 
peculiar character of tbe real es· 
tate in question, by virtue of tbe 
provisions of the United States 
statntes which opened tbe mineral 
lands of the United States to ex· 
ploration and purchase by citizens 
of the United States and those 
who had declared their intentions 
to become such. We said in Wulf 
v. Manuel. page 285, 9 Mont .. and 
page 725, 28 Pac. Rep.: 'No other 
persons may apply to purcbase 
[such mineral lands] from tbe 
United States. The mincrallands 
of the government are not open 

(l~O) 

to exploration, occupation, or pur· 
cbase by aliens. An alien may 
not even take or hold real estate 
of this cla8s. * * *, Let it be 
conceded. in the case at bar, that 
the Cbinamen wbo were a link in 
tho chain of plainti!!'. title were 
aliens. Let it be conceded that 
the ditch and water rigbt were 
real estate. It was not real estate 
of any Buch nature as are P088888' 

ory rights to mining claims upon 
the public domain of the United 
StateB. Its posseBsion. or ita right 
of pOBseBsion, was not restricted. 
as are Baid mining r!JthtB. by a 
special statute of the United 
States. declaring that none sbould 
occupy or pnrchase it but citizens 
of the United t3tates, and those 
who had declared the:r intention 
to become such. The inapplica· 
bility of the doctrine of Tibbitts 
v. Ah Tong and Wulf v. Manuel 
to real eBtate not clothed with tbe 
peculiar characteristicB of POS8e88' 

ory rigbtB to mining claimB iB ap
parent. Therefore we have Bim· 
ply this proposition: The chain 
of title is A. to B. to C. to D. D. 
ill iu court witb his title attacked 
because C. was an alien. The real 
eSIate is not a posseBsory right to 
a mining claim. All that is to be 
considered is therefore whether 
an alien may ta!we real estate. and 
hold the same until office found, 
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ator's ditch or canal. l Again, an abandonment may be inferred 
from a neglect to use the water for an unreasonably long time, 
especially if the special purposes of its original appropriation 
had been fully accomplished. Thus, in an important case al
ready quoted, the court, after saying that the prior appropriator 
of water for a particular mine may, when he has worked out and 
abandoned said mine, extend his ditch and use the water at 
other points, without losing his priority, further held that, where 
water had been appropriated for a particular purpose, and that 
purpose had been accomplished, the appropriators dispersed. 
and allowed a long time to elapse without making any use of the 
water uuder their appropriation, and finally sold the ditch to 
other parties for a nominal sum, all these facts were sufficient 
evidence of an abandonment by them; in other words, an aban
donment of their prior appropriation might be inferred from 
such conduct. The court further helJ that, when a party has 
abandoned his prior appropriation, he cannot, by a slLle and 
conveyance, revh'e his prior rights in favor of his grantees. even 
though the sale is bOIUl fide on their part.2 On the other hand, 
the lDere suspension of work in constructing a ditch for a lim-

agalnlt collateral auacks by tblrd 
persons other than the sovereign, 
and whether auch allen. In tbe ab· 
llence of forfeiture by otllce found, 
may convey title to hla grantee. 
Of thla there is no dOUbt ... 

J Woolman v. Garringer, 1 }lont. 
535: Davia v. Gale. 82 Cal. 28: 
Butte Canal Co. v. Vaugbn.ll Cal. 
143. [A party caunot reclaim wa
ter that he hal uled and then al
lowed to paas from bis control. 
Eddy v. Simpson. 8 Cal. 249; and 
tee Schlllz v. Sweeny, 19 Nev. 859, 
11 Pac. Rep. 258.] 

t Davis v. Gale. 82 Cal. 26. See 
allo Klrman v. Hunnewill, 98 
Cal. 519, 28 Pac. Rep. 124. [In 

Lowden Y. Frey, 67 Cal. 47" .. c. 
S ·Pac. Rep. 81, the court aald: 
"The testimony tends to show that 
the appropriation of the water by 
the defeorlants and their granton 
11'81 formlniog purposes geuerally, 
to be used at varioul points. Un
der auch circumstancel, the poll
tion of the plaintilf, that' the right 
to the uae of water for mining pur
pOteS ceasel with the exhaultion 
of the mine for which it was ap· 
propriated,' hal no application." 
It is not stated what would be the 
elfect if the water were appropri
ated for use in one particular mlDe, 
and that mine became exhaulted.] 
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ited and reasonable time woWd llOt necessarily be an abandon
ment of the appropriator's inchoate right. l It has already-eeeo 
shown in a previous section that one who has given notice of his 
intention to appropriate the water of a certain stream, must com
mence and prosecute his works unto completion with due and 
reasonable diligence, in order to perfect his exclusive right 1">y 
appropnauon. It seems to follow from this affirmative prop
osition that a neglect or failure on his part to use the due and 
reasonable diligence 80 required in constructing his works, 
must necessarily amount to an abandonment of tbe intended 
appropriation, and of all rigbts which could have been acquired 
by its means.1 

[A corporation, which, under its charter, has the exclu
sive right to all the waters of a stream, and the exclusive 
privilege of using and controlling the same for various 
purposes, cannot allow such right to remain in abeyance 
for a long series of years, and there8.fter assert the same 
to the exclusion of those who have, in the mean time, ac
quired rights to the use of s~ch stream bJ actual appro
priation and use, in pursuance of the general laws of the 
state.3 On similar principles, if an irrigation ditch is 
abandoned and disused for a term of years, and then re
opened to a less capacity than it formerly had, and 80 used 
for a long time, it cannot thereafter be increased to its 
original capacity, if that would operate to the detriment 
of intervening rights of third persons.~ In Utah, the 
statute provides that a neglect for seven years to keep 
in repair any means of diverting or conve)ing water shall 
be held to be a forfeiture of the right.li And under this 

1 Atchison v. Peterson. 1 Mont. 
561. 

I See fin it. § 52. 
• Platte Water Co. v. Northern 

Colorado Irr. Co .• 12 Colo. 525, 21 
Pac. Rep. 711. 
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4JatuDD v. O'Brien. 89 Cal. 57, 
26 Pac. Rep. 685. See furtber. 
Greer v. Beiser, 16 Colo. 806. 26 
Pac. Rep. 770; Hewitt v. Story, 51 
Fed. Rep. 101. 

62 Compo Laws Utab, § 2'788. 
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law, it is held that one claiming an easement in a water
ditch Cro88ing the land of another, and failing to make 
repairs thereon for the statutory period, forfeits his right 
to the ditch.l But the evidence to show an abandonment 
or forfeiture for non-user must be clear and complete. 
Where, for instance, the jury finds that an appropriator 
of water for placer mining did not use the water for five 
specified years, but finds that he did use it during an in
tervening year, and the testimony shows that during 
some of those years there was not water enough to work 
the mines, the evidence is not sufficient to establish an 
abandonment of the right.l So the fact that for several 
years a party has obtained his water exclusively through 
a neighbor's ditch, by agreement, will not aftect his right 
to receive water through his own ditch, as against the 
neighbor's grantee.s And in at least one state it is held 
that, although one who has appropriated water for irri
gating purposes abandons it, yet if no new-comer enters 
upon the land and uses the right during his absence, he 
may, upon his return, resume his rights, and avoid the 
etJect of such abandonment.f] 

§ 98. Abandonment by adverse user. 
[The right of the first appropriator of water on the public lands 

may be lost by the adverse possession of another; and when such 
other person has had the continued, uninterrupted, and adverse 
enjoyment of the water, or of some certain portion of it, for a 
sufficient length of time, the law will presume a grant of the 
right so held and enjoyed by him.1I So far as the defense 

J Stalling v. Ferrin. (Utab.) 27 
Pac. Rep. 886. . 

'McCauley v. McKeig,8 Mont. 
889. 21 Pac. Rep. 22. 

• Greer v. Helser, 18 Colo. 806, 
28 Pac. Rep. 770. 

4Tucker v .• Tones, 8 Mont. m. 
19 Pac. Rep. 571. 

I Union Water Co. v. Crary, 2$ 
Cal. 504; !;mitb v. Logan, 18 Nev • 
149. Five years' adverse posse.· 
sion is sufficient to bar an actio. 
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of advel'8e po88ession or of equitable estoppel is concerned, 
it is immaterial whether or not the waters of the stream 
which fed the ditch were appropriated in compliance with 
the statute as to posting notices and other regulations.1 

A defendant may plead advel'8e poBBe88ion of a ditch 
appurtenant to his land and running through plaintlft's 
land, though defendant has never paid any taxes a88e88ed 
against plaintiff's land (which does not appear to have 
been taxed any higher on account of the ditch), but has 
always paid the taxes on his own land, the value of which 
was enhanced by the water from the ditch.2 A fail
ure to use for a time is competent evidence of aban
donment; and if such non·user continues for an un
reasonable period it may fairly create a presumption 
of intention to abandon; but this presumption is not con
clusive, and may be overcome by other satisfactory proofs.1 
Thus where, in an action to try the title to a certain water right, 
the defendant denied plaintiff's alleged ownership, and set up 
title by adverse pos..'lession, the plaintiff, after proving prior ap
propriation in himself, might, in order to defeat the defense or 
the statute of limitations, show in rebuttal that the defendant. 
before any bar of the statute had attached, had acknowledged 
the plaintiff's claim, and endeavored to 161#88 the said water right 
from the plaintift.'] 

\0 enforce a water right. Evanl 
'Y. Roll. (Cal.) 1:1 Pac. Rep. 88. It 
il held in Oregon \hat non·uler· 
workl no abandonment, nnless 
continued long enough to give a 
title to realty under the Itatute of 
limitationl. Dodge v. Marden, 7 
Or. 4.~. 

1 Coonradt v. Hill. 79 Cal. 587, 21 
Pac:. Rep. 1099; Frederick v. Dick
ey,91 Cal. 1138, 27 Pac. Rep. 742. 
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I Coonradt 'Y. HilI, 7t Cal. 587, 11 
Pac. Rep. 1099. 

I bieber v. Frink, 7 Colo. 148, .. 
c. 2 Pac. Hep. 901. And lee Dorr 
v. Hammond. 7 Colo. 79, 8. C. 1 
Pac. Hep. 693. 

4 Ledu v. Jim Yet Wa, 67 Cal. 
846, 7 Pac. Rep. 781. See also 
Oneto 'Y. Reitano, 89 Cal. 68, 26 
Pac. Rep. 788. 
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VI. REvIEw OF THE SYITEJI. 

§ 99. ThIs system as a whole. 

The foregoing summary of doctrines and mIl'S presents the 
system of water rights, based upon prior and subsequent appro
priations of streams and lakes situated within the public do
main, or lands belonging to the United States, 88 that systen~ 
has been built up by judicial decisions upon the foundation of 
local customs recognized and ratified by the legislation of con
gress. It is plain, upon an examination and comparison of the 
special rull'S formulated in the preceding sections, that the sys
tem, in theory at least, furnishes all the possible protection for 
the rights of subsequt"nt and succl'SBive claimants after it has 
onl.:e admitted that a party can, by prior appropriation, obtain 
a prior and exclusive right to the water of a stream or lo.ke, lim
ited and measured only, in its extent, by the actual needs of 
the particular purpose for which the appropriation is made. 
The system places an obstacle in the way of 0. prior appropria
tor's obtaining an exclusive control of the entire stl'l'am, no mat
ter how large; and secures the rights of subsequent appropriators 
of the same stream, by requiring tbnt a valid appropriation shall 
be made for some beneficial purpose, presently existing or con
templated; and by restricting the amount of water appropriated 
to the quantity needed for such purpose; Ilnd by forbidiling any 
change or enlargt"ment of the purpose, which should increase the 
quantity of water diverted under the prior appropriation, to the 
injury of subsequent claimants; and by subjecting the prior ap
propriation to the effects of an abandonment, by which all prior 
and exclusive rights once obtained would be lost. By these 
means, a party is, in thl..'ory at least, prohibited from acquiring 
the exclusive control of a streo.m, or any part thereof, not for 
present and actual use, but for futurc, expcctetl, and specula-
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tive profit or advantage. In otber words, a party cannot obtain 
the monopoly of a stream, in anticipation of its future use and 
value to miners, farmers, or manufacturers. 

§ 100. Defects of the system. 
WhiJe the theory thus nppenrs to be admirable; th(' practical 

workings of the system muy be attended with some difficulties, 
and thtly have certainly involved a great amount of litigation. 
When a prior appropriator has actually established himself OD 

a stream, and is dh'erting its waters by ditches, an attempt to 
enforce the rights of a subsequent claimant may be difficult, ano 
may require an expensive and protracted controversy. Th. 
prior appropriator is certainly placed in a position of great ad· 
vantage in maintaining his own claims, even though unfounded 
and unlawful, against those who arc ~ecking to enforce their sub· 
sequent and lawful right.'J to use the water of the stream. But 
the principnl defect of the system, the one capable of workinr, 
the greatest injustice, is inherent ill the very theory itself, in its 
fundamental conception. This defect is the total absence of any 
limit to the extent of a priur appropriation,-to the amount of 
water which may be taken,-exccpt the needs of the purposes 
for which it is made. The prior appropriator, in order to carry 
out a purpose regarded by the law as bEoneficial, of great magni
tude,-such, for example, as an extensive system of hydraulic 
mining, or the irrigation of a large tract of farming lands, or, 
doubtless, the supply of a municipaJity,-may divert and con
sume, without returning to its natural channel, the mtire water 
of a public stream, no matter what may be its size or length, or 
the natuml wants of the couutry through which it flows. Fur
thermore, this appropriation mny be made by a purty who owns 
no land upon the banks of the stream, and for a purpose situ· 
ated at any di8tance from the stream it.self, far beyond the region 
to which the stream naturnlly belongs, and which would natu-
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rally receive its benefits. Iu this manner the natuml benefits of 
a stream to the lands situated upon its bank throughout its en
tire length may be completely destroyed, and the natural rights 
of all persons who should afterwards settle and purchnse lands 
adjoining the stream may 1n totally ignored, disregarded, and 
abrogated by such a prior appropriation. 

§ 101. Pre8umption that 8tream was on public 
land. 

This first branch of the discussion may be appropriately ended 
by the statement of an important point just decided by the su
preme court of California, that, in tht' absence of all evidence, 
it will be presumed that a stream, at the time when its waters 
were appropriated, was a public stream, and all the lands on its 
banks were public lands of the United States. There had been 
severalsuccessi ve appropriations of a stream called" Lytle Creek" 
by different parties. The court say: "There is nothing in the 
pleadings or findings to indicate that, when all the waters· of 
Lytle creek were appropriated, any of the lands by or through 
which the creek flows had passed into private ownership. It 
must be presumed, therefore, that such lands were public lands 
of the Unitecl States, and the rights to the water of Lytle creek 
acquired by prior appropriations were confirmed by the act of 
congress of 1866. The court found that the settlement on gov
ernment land by defendant was made after the act of 1866 took 
effect. Auy rights which he might acquire, therefore, from the 
government, would be subject to the pre\'iously confirmed ap
propriations of the water." I This action was brollght by a prior 
appropriator to restrain the defendant, a subseqllent appropri
ator, from an alleged unlawful diversion. It appeared that there 
were other distinct and separate appropriators who were not par
ties to the suit. The court made the following important ruling 

ILytle Creek W. Co. v. Perdew, 2 Pac. Rep. 782. 
(lSi) 
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concerning the necessary parties under such circumstances: "In 
Iln action by an appropriator of the water of a certain stream to 
restrain a defendant from diverting the same, when the court 
1inds that the plaintiff has a separate title to the use of all water 
for a certain length of time out of a longer period, (namely, 'for 
one hllndr8d and thirty-two hours and nint:teen minutes out of 
each and every three hundred and seventy-two hours, ') and that 
other appropriOotors had a right to the use thereof, but fails to 
find as to the order in which the persons interested in these appro
priations used the water, or as to the times when the period 
during which the plaintiff was entitled to the exclusive use would 
recur, no decree fixing the rights of the plaintiff, or prohibiting 
the defendant from interfering therewith, can be rendered, un
less all the other persons entitled to the use of the waters of the 
same stream are before the court as parties to the action." The 
judgment entered in favor of the defendant was therefore ~ 
versed, and the cause was remanded, with direction that the 
court below should order all persons owning or claiming rights 

. to the use of any of the water of said creek to be made parties 
to the Rction. 
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OHAPTER VI. 

LEGISLATION ON WATER RIGHTS. 

L LuJllLATlOB OB TBB SUB.JBCT. 
'i loa. Distinction between appropriator and riparian owner. 

108. Application of the common law. 
1M. Summary of· statutory legialat!on-Callfornla. 
105. Nevada. 
108. Montana. 
107. Colorado. 
108. Idaho. 
109. North Dakota. 
110. South Dakota. 
111. New Mexico. 
11S. Arizona. 
118. Wyoming. 
114. Utah. 
115. Oregon. 
116. Washington. 
117. Texll. 
118. Nebraaka. 
119. Federal Legislation. 

IL TaB EFJ'BCT OJ' TRI8 LBOI8LATlO •• 
Ii 1SO. Riparian rights abolished. 

121. Two distiuct .ystema. 

I. LEGISLATION ON THE SUBJECr. 

§ 109. Dlstlnctlon between appropriator and ripa
rian owner. 

The preceding discussion has been exclusively confined to the 
rights of appropriating and using the waters of public streams, 
flowing entirely through the public lands of the United States, 
before any private owner hns acquired from the government, by 
patent or otherwise, the title to a tract or tracts of land upon 
their banks. All the decided cases heretofore cited, and all the 
judicial opinions, except perhaps a few dicta in one or two ot 
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the very earliest Califonlia cases, have distinguished between 
the appropriation from these pubJic streams, and the rights to 
the water after the land, or any part of it, bordering on a stream, 
has passed into the ownership of private proprietors. In the 
recent decisions, the court most carefulJy guards against any in
ference that they affect the rights of such owners, and expressly 
distinguishes between the rules laid down governing the taltir.g 
and use of water fronl public streams, and those relating to "ri
parian proprietors" and" riparian rights," properly so called. I 
purpose now to examine the position of these "riparian Pl'?pri
etors," and to a'3certain, as far as possible, what are their "ripa
rian rights," under the law of the Pacific communities. If, be
fore any appropriation whatever has been made of the waters of 
a stream hitherto wholly public, a prh-ate person acquires from 
the government the title to, and thus becomes the absolute 
owner of, a tract of land through which such stream runs,' or 
even lying on one of its banks, although he makes no actual di-

\ version of the water, an entirely new element is introduced iute 
the problem. He is ell·arly not embraced within the operatiom 
of the doctrines heretofore explained. He is a true "ripariar 
proprietor_" His own rights over the stream are as complet~ 
and perfl.'Ct as though all the other lands on its borders werl 
held by private OWne1"8. The unrestricted' right of diverting and 
using the water for some beneficial purpose by any prior appro
priator does not exist against him. A fortiori is this so when' 
many owners have acquired title to different tracts abutting 011 

the stream, and finally where all the lands bordering on both 
sides of the stream through its whole lengtll hllve passed into 
the ownership of private proprietors. There is then presented 
exactly the condition of circumstances which t'xists in England, 
and in the older and fully-settled states of the Union,-the COll

dition in which the common-law doctrilws concerning riparian 
rights aruse, uud to which they were origiually applied. 
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§ 108. Applicatlon of the common law. 
Assuming a stream to be so situated, with the lands on its 

banks owned by private proprietors, and assuming that no pro

prietor has yet made any actual ~i v{:rsion of its 1r~tE''"8, the ques
tion is fairly presented, can anyone of these owners, by means 
of a prior appropriation, acquire the right, as against the othrs, 
to divert, use, and consume any quantity of the water which 
lIIay be necessary for some beneficial purpose, such as irrigat
ing, mining, etc., and thus deprive all the other proprietors 
bordering on the stream, above anll below him, ofthe benefits 
nnd uses of the stream, as mny be done by the prior appropri
ator on a public stream? Or, on the other hond, are the rights 
of aU these proprietors equal and alike, irrespective of any ap
Jopriation or diversion actually made by anyone of them, and 
are their rights defined, measured, and regulated by the com
mOil-law rules concerning riparian proprietors; in other words, 
are their rights, in a true sense, the "riparian rights" recognized 
~lDd protected by the common-law doctrines? Or, finally, if 
neither of these inquiries can be fully and unreservedly an
s\veretl in the affirmative, has any other peculiar system of rules 
applicable to such persons been established, combining in some 
IIleasure the common-law doctrines with the special doctrines 
touching the appropriation of public streams? Do the com
lUon-law rules wholly cont.rol? or do the doctrines concerning 
public streams govern? or has any other modified system of 
regulations been established? or is the whole matter still left. in 
a condition of uncertainty I to be settled by the courts or the 
legislature? These are the questions which must be examined, 
Hnd their answer, if possible, given. In pursuing this exam
ination, we must ascertain-First, whether the statutes furnish 
any, and if so what, answer; and, IIIXol1d. what conclusions may 
be derived from judicial dechsions. I shall, therefore, by way 
of introduction, give a summary of the legisla.tion on the sub-
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ject which has been.adopted by the various states and territories 
embraced within oor discussion. 

§ 104. Summary of statutory leglslation-oautor
nia. 

The Civil Code of California. which went into effect on the 
first of January, 1873, contains the following provisions. which, 
in ternls, apply to all streams, public and private. 'fheir Jan
gUl1l(e being general. not restricted toaDy class ofstreams, must, 
of course, be construed as applying to all. It will be noticed, 
however. that these provisions are a mere statutory declaration 
or enactment of the special rules which had been previously set
tled by the courts concerning the appropriation of public strt:8tns, 
virtually as fonuulated in the previous sections of this ~y. 
The title of the Code is denominated "Water Rights," and con
tains the following sections, which I quote in full: 

"Sec. 1410. The right to the use of running water flowing 
in a river or stream, or duwn a canyon or ravine, may be 0.0-

quired by appropriation. 
"Sec. 1411. The appropriation must be for some useful or 

beneficial purpose, and when the appropriator or his successor 
in interest ceases to use it for such a purpose the right ceases. 

"Sec. 1412. The person entitled to the use may change the 
place of diversion, if others are not injured by such change, and 
may extend the ditch, flume, pipe, or aqueduct by which the 
diven:ion is madQ to places beyond that where the first use W88 

made. 
"Sec. 1413. The water appropriated may be turned into the 

channel of another stream, and mingled with its water, and then 
reclaimed, but in reclaiming it the water already appropriated 
by another lUU'lt not be diminished. 

"Sec. 1414. As between appropriators, the one first in time 
is the first in right. 
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"Sec. 1415. A person desiring to appropriate water must post 
a notice in writing, in a conspicuous place, at the point of in
tended diversion, stating therein (1) that he claims the water 
.here flowing to the extent of (giving the number) inches, meas
ured under a four-inch pressure; (2) the purposes for which he 
claims it, and the place of intended use; (3) the means by 
which he intends to divert it, nnd the size of the flume, ditch, 
pipe, or aqueduct in which he intends to divert it. A copy 
of the notice must, within ten days after it is posted, be re
corded in the office of the recorder of the county in which it is 
posted. 

"Sec. 1416. Within sixty days afler the notice is posted, the 
claimant must commence the excavation or construction of the 
works in which he intends to divert the water, and must prose
cute the work diligently and uninterruptedly to completion, un
less temporarily interrupted by snow or rain. 

"Sec. 1417. By 'completion' is meant the conducting the 
waters to the place of intended use. 

"Sec. 1418. Bya compliance with the above rules, the claim
ant's right to the use of the water relates back to the time the 
notice was posted. 

"Sec. 1419. A failure to comply with such rules deprives the 
claimants of the rigat to the use of the water as against a sub
sequent claimant who complies therewith. 

"Sec. 1420. Persons who have heretofore claimed the right 
to water, and who have not constructed works in which to di
vert it, and who have not diverted nor applied it to some u'!eful 

• purpose, must, after this title takes effect, and within twenty 
days thereafter, proceed as in this title provided, or their right 
ceases. 

"Sec. 1421. The recorder of each county must ket'p a book, 
in which he must record the notices provided for in this title.· 

All these provisions by themselves would furnish a reasona-
LAW w. R.-I3 (198) 
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hI,. clear and oertain system of rules applicable to all streams, 
wlaatever may be thought of their expediency or justicej but 
the following add final section tunlS the whole into utter doubt 
and uncertainty, 80 far as it call apply to private streams, or 
streams bordering on the lands of private owners. This final 
sootion is as follows: 

"Sec. 1422. TM righU of riparum proprietora are not affllCled 
by tk prouiBitm8 of thiB title." 

I would remark, in passing, that so far as the title applies to 
streams wholly public, on the bOonks of which there are as yet 
no riparian proprietors, and, of course, no "riparian rights," it 
furnishes a system of rules which must be complied with by all 
those who seek to make an appropriation of the water subse
quently to the going into efiect of the statute. Thus, for ex
ample, the contents of the notice and the place of posting are 
definitely describedj also the time within which work must be 
commenced after posting the notice is fixed in all casesj and the 
work must be prosecuted "uninterruptedly," the only causes of 
interruption allowed being "snow or rain." The early decisions 
prescribed no such definite rule, but left the time of commenc
ing the work, and of pro!!ecuting it to completion, to depend 
UpOll many other spec in. ::lrcumstances of each case, such as the 
situation lind physical conformation of the country, the diffi
culty of transportation, of obtaining materials and labor, and 
the like. So far, therefore, as the title applies solely to the ap
propriation of water from streams wholly public, it furni!lhes 
rules which must be obeyed, somewhat more definite and less 
elastic than those laid dowli by the courts; and as to its mean- • 
ing, force: and effect: in connection with such streams, tltere seems 
to be no uncertainty nor difficulty. 

In addition to these provisions of the Civil Code, there is a 
statute called" An act to promote irrigation,"l passed in 1872. 

lSL 1971-72, pp. 945-848. 
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This statute provides that. if "owners of any hody of lands sus
ceptible of one mode of irrigation" desire to irrignte the snme, 
they Dlay take steps in connection with the board of supen'isors 
by which they become an association for irrigating purposes. 
They may make by-laws for the appointment of trustees, who 
have general management of their affairs, and for the construc
tion and maintaining ofirrigating works. The powers and dutit's 
of these trustees are defined. Provisions are made for assess
ments upon the members of the association, for the purpose of 
defraying the cost of constructing and maintaining the works. 

"Sec. 21. The trustees may acquire, by purchase, all prop
erty necessary to carry out and maintain the system of irrign
tion provided for. 
"S~. 22. The trustees may acquire by condemnation (1) 

the right to the use of any nmning water not already used for 
culinary or domestic purposes, or for irrigating, milling, or min
ing purposes; (2) the right of way for canals, drains, embank
mEnts, and other works neces.'Illry," etc. 

"Sec. 23. Tile provisions of title 7, part 3, of the Code of 
Civil Procedure, (concerning the condemnation of private prop
crty for pub1i(: uses,) are applicable to and the comlemnntioll 
herein provided for must be made thereunder." 

It is further provided that parties owning the whole district 
to be irrigated may proceed as above described, without appoint
ing any trustees; that is, may manage the whole by themselves. 
This act is declared not to extend to the counties of Fresno, Kern, 
Tulare, and Yolo. 

J.t is very plain that this statute does not contemplate nor 
recognize any right of land-owners to appropriate the waters of 
private streams; that is, of streams rUllning throll~h or adjacent 
to lands of private owners. The "riparian rights" of such own
ers are most certainly assured and protected; for the owners de
siring to appropriate the water of such a stream must proceed 
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to condemn it under the right of eminent domain, and must of 
course pay compensation; and the only parties who could be 
compensated are th~ owners of lands on the iJallk~ Ol t.he stream, 
whose "ripari~ rights" to use its waters would be invaded. 
Such riparian rights, like all other rights of private property, 
are held subject 1.0 the state's power of eminent domain. [The 
legislation of this state also indudes an important statute, passed 
in 1887, for the organization anrl government of "irrigation dis
tricts," the provisions of which will be fully summarized and 
discussed in a subsequent chapter devoted to that special sub

ject"] 

§ 105. Nevada. 

·The earlier legislation of this state, bearing on the gen· 
eral subject·matter, is contained in certain sections of thP 
general statutes which permit the construction of flumes 
or ditches for carrying water. Parties may construct a 
ditch or flume across private land. and to that end may 
take such land by right of eminent domain, on paying 
just compensation to the owner thereof; the amount of 
the compensation to be determined in a manner and by a 
proceeding described. ThiR R('t shall not interfere with 
any prior or existing claim or right.2 The statute makE'S 
no allusion to the appropriation of or acquisition of title 
to the water to be conducted by such ditches or flumes. 
This law was supplemented in 1887, by an act relating to 
the right to construct waste ditches, and providing a 
right of way for such ditches through the lands of others.8 

ITbe statute referred to Is the 
act of Marcb 7. 1887; Stat. Cal. 
1887. p. 29. It is commoDly called 
the "Wright Act." It was ameud· 
ed aDd supplemented ID several 
particulars by Dumerous statutes 
passed duriDg the De"t four years. 
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3 Act of Feb. 26, 1887; St. Ne· 
vada, 1887, p. 88. And It WBB still 
further ameDded by the act of 
Mar. 9, 1889; St. Nevada, 1889, p. 
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In this state, also, two important acts were pused in 
the year 1889. The first provides for a ''Board of Beclama· 
tion Commissioners," and prescribes their powers and 
duties. The board is authorized to construct canals and 
ditches, for irrigating and other purposes, from any river 
or water·way of the state, having in view the distribution 
of the water in such manner as to benefit the greatest 
possible area.1 This statute also contains provisions 
for the organi7.ation of irrigation districts, and the issue 
of bonds, under the supervision of the said board, but 
these provisions were probably superseded by the act of 
1891, which authorized the formation of "irrigation dis· 
tricts" on a plan substantially identical with that in force 
in California under the ''Wright Act." This statute will 
be again referred to in the chapter relating to "Irrigation 
Diatricts." 

The other statute passed in 1889, was one }.Iroviding for 
the appointment of ''Water Commi88ioners." It is made 
the duty of these commissioners to divide the water in the 
natural lakes or streams of their districts among the sever· 
al ditches taking water from the same, according to the 
prior rights of each respectively, in whole or in part, and 
to shut and fasten, or cause to be shut and fastened, the 
head-gates of any ditch or ditches heading in any of the 
natural streams or lakes of the district, which in time 
of a scarcity of water makes it necessary by reason of the 
priority of the rights of others above 0:': below them on 
the stream." This act also contains an elaborate system 
for the judicial determination of conflicting claims of 
priorlty.2 

A recent decision of the supreme court of this state 
declares thnt the common-law doctrine of riparian rights,-

lAc&of Mar. 9, 1889; St. Nevada, 2Act of Mar. 9,1889; St. Nevada. 
1889. p. 102. 1889. p. 107. 

(197) 

Digitized by Goog Ie 



§ 106 LAW OF WATER RIGHTS. [Ch.6 

that every riparian owner is entitled to the natural How of 
the stream through his land as it was wont to run,-is not 
applicable to the streams in Nevada, but the rights thereto 
should be determined by the doctrine of prior appropria
tion.! 

§ 108. Montana. 
The legislation of this state is in complete derogation of 

the common-In \V "riparian rights." It will be noticed that the 
lands for which it provides the use of water may be situated 
anywhere within the state. Their situation on, n('llr, or at 
a distance from streams is wholly immaterial. I give an ab
stract of the provisions, only quoting the exact language of the 
1lI0st"important and fundamental provisions.' 

Sec. 1239. Any person or corporation owning or having a pos

sessory title to any agricultural land "shall be entitled to the 
use and enjoyment of the waters of the streams and creeks in 
said territory, for the purposes of irrigation and making said 
land a"ailable for agricultural purposes, to the full extent of the 
soil thereof." Proviso, when by a prior appropriation any per
son has diverted all the water of a stream, or so much thereof 
that there is not an amount left sufficient for those having a 
subsequent right thereto for irrigation, then any surplus left by 
said prior appropriator shall be turned back into the stream for 
the use of subsequent claimants, with a penalty in the form of 
damages for a neglect to do so after demand made. 

Sec. 1240. Any such persoll or corporation owning land, when 
there is no available water thereon, or when it is necessary to 
raise the water of "said strealll," so as to irrigate said land, or 
when Mid lands nre too far removed from said streams to use 
them, said persons, etc., shall have a right of ,,,ay aerO&! allY 

tmct of land for ditches, canals, flumes, etc. 

lReno Smelting Works v. ~teven8on. 20 Nev. 269,21 Pac. Rep. 817. 
JComp. St. Mont. 1887, ~~ 1239-1249. 
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Sec. 1241. Such right only extends to the digging ditches, 
etc., across the land of another, 88 may be necessary. 

Sec. 1242. All controversies between different claimants of 
water shall be determined by the dates of tb(>ir respective ap
propriations. 

Sec. 1243. All waters ofstreams are 80 available to the full 
capacity thereof for irrigating, "without regard to deterioration 
in quality or diminution in quantity,» 80 88 not to affect the 
rights of a prior appropriator; but in no case can water be di
verted from the ditches, etc., of such appropriator. 

Sec. 1244. Any person digging a ditch, etc., under section 
1240, and thereby injuring the lands of another, shall be lia
ble in damages to the injured party. 

Sec. 1245. This act shall not· impair rights already acquired. 
Sec. 1246. Nor shan this act prevent the appropriation of said 

streams for mining, manufacturing, and other beneficial pur
poses, and the right to appropriate for such purposes is hereby 
declared and enforced. 

Sec. 1247. Persons constructing ditches across public high
ways must repair the same. 

Sec. 1248. Penalty for violation of last section. 
Sec. 1249. All controversies respecting rights to water for any 

purposes, and the rights of parties to use water, shall be de
termined by the dates of their respective appropriations, "with 
the modifications heretofore existing under the local laws, rules, 
or customs, and decisions of the supreme court of said territory.» 

The legislation of this state also contains provisions 
regulating the IQlPropriation of water, which are modelled 
upon the California Civil Code, §§ 1410--1421, and do not 
differ from the provisions of that statute in any funda
mental particulars, although some of the details are not 
exactly identical.1 And the same volume of statutes. in 

1 Compo St. Mont. 1887, §§ 12®-1259. 
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the chapter concerning "corporations for Industrial or 
productive purposes," authorizes the formation of com· 
panies for the purpose of taking and conducting watn 
from streams for various beneficial purposes.1 Fur· 
ther, the seBBion ll,\ws for 1891 contain an act providing 
that proceedings to secure a right of way for a ditch or 
canal (as mentioned in § 1240 of the statutes, ttl BUpra,) 

shall be commenced by a petition ftled in the proper district 
court, a citation to the owners to appear and show cause 
why the right of way should not be granted, a hearing 
upon the allegations and proofs, and an asBeBBment of the 
damages by three disinterested commissioners, from which 
88Be88lDent an appeal is given.lI 

f 107. Colorado. 

The statutes of this state, in their latest revision, also contain 
an elaborate system of rules concerning the use of water for ir
rigation, which resembles in its essential features that of Mon
tana. It will be sufficient for my purposes to give a brief ab
stract of its provisions, quoting the exact language only of those 
which are fundamental. I 

Sec. 2256. "All l'ersons who claim, own, or hold a p0ssess

ory right or title to any land or parcel of land within the bound
aries of the state of Colorado, where these claims are on the 
bank, margin, or neighborhood of any stream of water, creek, 
or river, shall be .entitled. to the use of the water of said stream, 
creek, or river, for the purposes of irrigation, and making said 
claims available, to the full extent of the soil, for agricultural 
purposes." 

Sec. 2257. When any such person, as mentioned in the last 
IeCtion, "has not sufficient length of area exposed to said stream 

1 Compo St. MODL 188;, l\~ 446 et lIeg. I Laws MODt. 1891, p. M. 
'1 Mill,' ADD. St. Colo. §§ 2256 et IIf. 
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to obtain a sufficient fall of water to irrigate his land, or that his 
farm, etc., is too far removed from said stream, and that he has 
no water facilities on those lands, he shall be entitled to a right 
of way through the farms or tracts of land which lie between 
him and said stream, or the farms or tracts of land which lie 
above and below him on said stream, for purposes h~reinbefore 
mentioned. tJ 

Sec. 2258. The right of way given by the last section only 
extends to the construction of a ditch or canal sufficient for the 
Jlurpose of carrying the water required. 

Sec. 2259. If the amount of water is not sufficient to furnish 
a constant supply to all thc community using a ditch or canal, 
provision is made for allotting it to different consumers on al
ternate days or times. 

Sec. 2260. If the owners of tracts of land refuse to allow 
ditch-owners a right of way, the right may be obtained by COD

demnation, under the power of eminent domain. I 
Sees. 2261-2265. Special provisions regulating the use, main

tenance, repair, e1(l., of ditches. 
Sec. 2266. The ditches herein provided for are for irrigation 

only. 
Sec. 22G7. In case of a deficiency in the supply of water, 

provision is made for regulating its pro rata distribution among 
the consumers entitled. Additional sectioll8 provide for the 
formation and management of public irrigation districts; for 
the defraying the expenses of constructing, maintllining, repair
ing, etc., the ditches therein; for the regulation of the water 

I [In Colorado. when a person 
without initiating any steps under 
pre-emption or other lawl to pro
cure title to public lands, placel 
improvement •. thereon, and an
other dellre. to construct his irri
A'8tlng ditch over or acrosl such 
landl. if. by a proper proceeding. 

full compensation is determineu 
and is paid for all damage or in
jury to the improvementl caused 
hy constructing luch ditch. the 
constitutioual and statuI.ory re
(Iuirement. are complied with. 
Knoth v. Barclay. 8 Colo. 300. L 

C. 6 Pac. Hep. 92 •. ] 
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supply Rnd distributionj for the rates of charge, etc.1 These 
provisions will be considered in detail in the subsequent chap
ters relating to irrigation and ditch companies and to puhlic ir
rigation districts. 

Sees. 2399-2439. An elaborate system is provided for the 
adjudication of rights of priority among different appropriators, 
partly by means of special proceedings, and partly by means 
of ordinary actions. 

Another portion of these statutes authorizes the formation of 
corporations to take and convey the water of strealUS for mines, 
mills, irrigation, etc.1 Tbese provisions a]so will he considered 
in a later chapter. 

[We append here those provisions of the constitution of 
Colorado which relate to the subject of water rights and 
the right of appropriation. 

Art. 16, Sec. 5. "The water of every natural stream, not 
heretofore appropriated, within the state of Colorado, is 
hereby declared to be the property of the public, and the 
same is dedicated to the use of the people of the state, 
subject to appropriation as hereinafter provided. 

Sec. 6. "The right to divert unappropriated waters of 
any natural stream for beneficial uses shall never be de
nied.a Priority of appropriation shall give the better right 
as between those using the water for the same purpose; 
but when the waters of any natural stream are not suffi
cient for the Bt'rvice of all those desiring the use of the 
same, those using the water for domestic purposes shall 
have the preference over those claiming for any other 

11 Mills' Ann. St. Colo., §::I 2810-
2392, and 2440-2469. 

lId .. ~§ 567~74, 949-956, 2261-
2809. 

; Under thil clause It II held 
that, while the lerislBture cannot 
prohibit the appropriation or die 
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version of water, for useful pur· 
poses, from natural streaml upon 
the public domain, it hall the pow
er to regulate the manner of luch 
appropriation or diversion. Lari
mer Co. Reservoir CO. V. People, 8 
Colo. 614, 9 Pac. Rep. 794. 
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.JMII'POE, aDd tm.e usiDg the water for agricultural pu .... 
poee8 shall haTe preference OTel' thoee using the same for 
manufacturing purposes. 

Sec. 7. "All pel'8OD8 and corporations shall have th(' 
right of way across public, private, and corporate lands 
for the construction of ditches, canals. and flumes for the 
purpoee of com"eying water for domestic purposes, for the 
irrigation of agricultural lands, and for mining and manu
facturing purposes, and for drainage, upon payment of 
just compensation. 

Sec. 8. "The general assembly shall provide by law that 
the board of county commissioners. in their respective 
counties, shall have power, when application is made to 
them by either party interested, to establish reasonablt· 
maximum rates to be charged for the use of water, whethel· 
furnished by individuals or corporations."] 

§ 108. Idaho. 

The revised statutes of this state contain a title on thl' 
subject of ''Water Rights and Irrigation."l A portion of 
this statute is the same in substance, with some variation8 
in the detail, as the provisions hereinbefore quoted from 
the ~"ivH C'AMle of California, while the remainder follows 
the system prevailing in Color-ado and Montana. We 
quote the essential pro\isions as follows:-

Sec. 3155. "The right to the use of running water flowing 
in a river or stream, or down a canyon or ravine, may be 
acquired by appropriation." 

Sec. 3156. "The appropriation must be for some useful or 
beneficial purpose, and when the appropriator or his suc
cessor in interest ceases to use it for such a purpose, the 
right ceases." 

1 Rev. St. Idabo, ~~ 811}~. 

(203) 

Digitized by Goog Ie 



LAW 01' WATER BIGHTS. [Ch.6 

Sec. 3157. The appropriator may change the place of 
divel'8ion, etc., if no injury is done to othf:l'8. 

Sec. 3158. "The water appropriated may be turned into 
the channel of another stream, and mingled with ita 
water, and then reclaimed; but in reclaiming it, the water 
already appropriated by another must not be diminished." 

Sec. !l159. "As between appropriators, the one fil'8t in 
time is first in right.". 

Sec. 3160. Notice must be given of the appropriation, 
substantially as in California. 

Sec. 3161. The works intended to make the appropriation 
effective must be commenced within sixty days after the 
notice, and prosecuted "diligt>ntly and uninterruptedly to 
completion, unless temporarily interrupted by snow or 
rain." 

Sec. 3162. "Complt>tion" means conducting the waters 
to the place of intended use. 

Sec. 3163. "By a compliance with the above rules, the 
claimant's right to the use of the water relates back to 
the time the notice was posted." 

Sec. 3164. "A failure to comply with such rules deprivl'S 
the claimants of the right to the use of the water as against 
a subsequent claimant who complies therewith." 

Sees. 3165·-3167. Ditches, appropriations, and claims 
heretofore made are protected. 

These provisions plainly do not differ in any material manner 

I Under this provision, it is held, 
the court must determine tbe date 
aud amount of each appropriation, 
and from these facts determine 
the priority of right. Kirk v: Bar· 
tholomew. (Idaho.) 211 Pac. Rep.30. 
One who. by bimself lind hil gran· 
tors, has appropriated flrst all the 
waters of a creek, and bas contino 
ually used the same for the pur· 
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pose of irrigating the lands owned 
by him. IIpon and along said creek, 
is entitled to all of said waters. to 
the extent of the capacity of his 
ditches necessary to tbe proper ir
rigation of his said lands, U 

against subsequent locators. Bill· 
man v. Hardwit.:k, (Idaho,) 28 Pac. 
Rep. 488. 
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from those of.the California Civil Code. The following sections 
contain the essential elementa of the Colorado and Montana leg
islation: 

Sec. 3180. "All persons, companies, and corporatione, owning 
or claiming any lands situated on the banks or in the vicinity 
of any stream, shall be entitled to the use of the waters of such 
stream for the purpose of irrigating the land so held or claimed." 

Sec. 3181. When any such person, etc., has not sufficient 
frontage on a stream to afford a sufficient fall for such a ditch, or ' 
when his land is back from a stream and convenient facilitit'S 
for irrigation cannot otherwise be had, he "shall ·be entitled to 
a right of way through lands of others for the purposes ofirrigR
tion." Proviso, that he shall keep his ditch in good repair, and 
shall be liable to the owner of the land which it crosses for inju
ries caused by overflow or neglect or accident. 

Sec. 3182. If the owner of the land refuses 1\ right of way, the 
same may be obtained by condemnation, upon payment of tht 
compensation as fixed. 

Sec. 3183. Provisions for ascertaining and fixing such COIll

pensation by appraisers. 
Sec. 3184. Persons, etc., having land adjacent to any stream 

may place in its channel \)r on its banks rams, etc., to raise the 
water above the level of the banks; and a right of way for con· 
ducting such waters across the lands of others may be acquired 
in the manner prescribed in the last two sections. 

Sees. 3185, 3186. Provisions as to maintaining and keeping 
in repair the ditches; not to do damage, etc. 

Sec. 3187. All rights acquired previous to this act are not af
fected thereby. 

Sec. 3188. When the water is not enough to fully supply a 
whole community or neighborhood, it must be distributed among 
them according to the local customs as established and as rec
ognized by the courts. 
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Sec. 3189. If a ditch is constructed in order to sell the water 
for irrigation, persons shall be entitled to said water at the 
usual rates, in the following order, viz.: Jiir8t, all persons through 
whose land the ditch runp, in the order of their location along 
the line of the ditch; aecond, after the last named, then those on 
either side of the ditch,-those at the same distance each side 
being equally entitled, etc. Excessive use by anyone is pro
hibited. 

Another chapter of this title relates to the distribution of 
water for purposes of irrigation. I This statute provides for the 
creation of water or irrigation districts, and for the election of 
a "water-master" in each; and minutely prescribes his duties 
of superintending the ditches, their repair, the distribution of 
water among consumers, etc. 

§ 109. North Dakota. 
A recent statute of this state adopts the fundamt'ntlll no

tion of the Colorado, Montana, and Idaho legislation; but ex· 
tends the right of appropriation equally to all beneficial pur· 
poses, as well as that of irrigation.2 

Section 2029. Any persoll or corporation, huving title or pos

sessory right to any mineral or agricultural land ,shall be entitled 
to the use and enjoyment of the water of any stream, creek, or 
river within the state, for mining, milling, agricultural, or 
domestic purposes; but this shall not interfere with rights pre
viously acquired. 

Sec. 2030. Such persons may have a right of way across the 
lands of others under the same circumstance! as prescribet:l in 
the Colorado, Montana, and Idaho statutes. 

Sec. 2031. This right of way shall only extend to the COll

struction of a suitable ditch, or canal, etc. 

1 Rev. St. Idaho. ~~ 8200-3205. 
2Comp. Laws Dak. 1887, §§ 2029-2088. 
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Sec. 2032. All controversies between different claimants oC 
water shall be determined by the dates of their respective ap
propriations. 

Sec. 2033. "The water of the streams, rivers, and creeks oftbis 
territory may be made available to the Cull extent of the capac
ity thereof, for mining, milling, agricultural, or domestic pur
poses, without regard to deterioration in quality or diminution 
ill quantity, so that the same do not materially affect or impair 
the rights of prior appropriators." 

Sec. 2034. If the owner of lands sustains injury by a ditch 
constructed across it, under section 2030, the ditch-owner shall 

. be liable to him in damages therefor. 
Sec. 2035. Relates to the abandonment of ditches or appro

priations. 
Sec. 2036. Prescribes penalties for violation of foregoing pro

visions. 
One remarkable feature of this statute is that, unlike those 

of Colorado and Idaho, it makes no provision whatever for ob
!."lining a right of way for a ditch across the lands of another 
owner, by condemnation. It seems to permit an appropriator 
to construct his ditch across the lands of another, without the 
latter's consent, without any compensation ascertained and paid, 
and without the necessity of any proceedings fo~ a condemna
tion. The only provision for the benefit of' such land-owner 
seems to be a right to recover damages, if any injury is caused 
by the ditch. Such legislation is, to say the least, remarkable. 
It seems to be a plain iuvasion of the rights of private property, 
an evident violation of the constitutional prohibition against de
priving a person of his property without due process of law, 
nnd taking private property for public use without just compen
sation. That such a provision is invalid seems hardly to ad
mit of a doubt. 
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§ 110. South Dakota. 
In this state, the same provisions in respect to appropriation 

and water rights are in force as in North Dakota, both of these 
states having adopted the laws which were in force in the for
mer territory of Dakota 011 these subjects.' But South Dakota 
has also adopted legislation authorizing the formation o~ pri
vate corporations for the sinking of artesian wells, and the sale 
and di5tribution of the water obtained therefromjl and also a 
law authorizing townships to sink such wells and bond the in
debtedness crf'8.ted by the expense thereof.! These laws will 
be fully noticed in later chapters. 

§ 111. New Mexico. 
In this territory the use of water for the purposes of irriga

tion is made paramount to all other uses, for milling, manu
facturing, and the like. The general laws contain an elaborate 
'1ystem of legislation for the construction and maintenance of 
public and private "((Cequi(l8" or irrigating ennals. This sys
tem is embodied in the statutes of several successive legislatures, 
and is evidently borrowed from the Mexican law.· 

Section 1. "All inhabitants of the territory of New Mexko sh~ll 
have the right to conetruct either private or common [i. e., pub
lic] acequia8, alld to take the water for said ar.equia8 from wher
ever they can, with the distinct understanding to pay the owner 
through whose land said acequias pass a just compensation taxed 
for the land used." Provision is made for appraising and fix
ing the amount of such compensation, in cases of dispute, by 
appraisers to be appointed by a probate judge. [It may be re-

I Compo Laws Dak. 1887. §i'i 2029-
2086. 

28es8. Law8 B.· Dak. 18110. C. 108. 
p.245. 

38e88. LaW! 8. Dak. 1891, Co 80. 
p.I96. 
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• Gen. Law. N. M. 1880. pp. 18-
23. embracing Acta 1851.1852.1861, 
1868. 1866. and 1880. concerning 
"GOIfuitu, II or irrJcaUug caDala. 
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marked that these early statutes were originally enacted and 
published in the Spanish language. The translation found in 
the last edition of the General Laws! from which these sections 
are quoted, is extremely literal, and sometimes fails to adopt 

• the precision and certainty of expression usual in our English 
md American statutes.] 

Sec. 2. "No inhabitant of said territory shall have the right 
to construct any property to the impediment of the irrigation 
of land or fields. such as mills or other property tbat may ob
struct the course [i. e., flow] of the water; as the irrigation of 
the fields should be preferred to all others, [i. e., to 0.11 other 
uses.]" 

Sec. 4. All owners of til1able lands shall labor on public ace
quiaa, whether they cultivate the land or not. 

Sec. 9. "All rivers and streams of water in the territory for
merly Known as public acequiaa or ditches are hereby established 
and declared to be public acequiaa or ditches." 

The foregoing quotations sufficiently indicate the essential nat
ure of this system, without going into any further detail. Sub-' 
St:quent portions of the statute make provision for the election 
of "overseers" in ditJerent precincts, and define their duties in 
managing theacequias, and in distributing the water supply. 
Ample provision is made for maintaining the ditches, and for 
keeping them in repair by public labor, etc. The legislation 
of this territory also contains provisions for the organization 
and operation of irrigation and ditch companies. This statute 
will be found epitomized in a subsequent chapter. 

§ 112. Arizona. 

The legislation of this territory on the subject of water 
rights resembles that of New Mexico in numerous respects. 
The fundamental principle that the water of all rivers, 
creeks, and streams in the territory is public, and incapable 

LAW W. R.-14 l209) 
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4)f private and exclusive ownership, is declared in the fol· 
lowing explicit terms: "The common-law doctrine of 
riparian water rights shall not obtain or be of any force 
or etYect in this territory."1 The appropriation and use 
of water is regulated by the provisions of certain sections 
of the Revised Statutes concerning irrigating canals and 
acequiaB, which may be summarized as follows: 

Sec. 3199. All rivers, creeks, and streams ot water art' 
declared to be public and applicable for purposes of irri
gation and mining. 

Sec. 3200. All 1IC6'l"ias at present established shall be 
~ontinued and rights therein shall not be disturbed. 

Sec. 3201. All the inhabitants ot the territory who own 
81' possess arable or irrigable lands shall have the right to 
80nstruct public or private acequ,itu, and obtain the neces
sary water for tile same from any convenient river, creek, 
or stream of running water. 

Sec. 3202. Such acequias may be run through the laud of 
another when necessary, the damages by way of compensa
tion to be assessed by the probate judge of the proper 
~onnty in a summary manner. 

Sec. 3203. ~o interference with these n.cequias shall be 
permitted, by dams 01' other structures, except when used 
for mining PUl'POSl'S as otherwise provided. It is declared 
that "the right to irrigate the fields and arable lands shall 
be preferable to all others." 
~. 3204. Parties using water for mining purposes must 

pay compensation in damages for injury thereby caused to 
irrij!ating canals or (lWI'lins already existing. 

The laws of this territory also contain detailed proYi
sions 88 to the goVt'rnment and operation of publio a~ias, 
forming a system analogous to that of the ''irrigation di8-

1 Uev. !;t. Ariz. 1887, § 81118. 
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tricts" in California and some other states. These pro
.visions will be recited in the chapter devoted to that sub
ject. 

§ 113. Wyoming. 
The legislation of this state is the same in substance, 

and almost identical in language, with that of Colorado, 
heretofore described.1 

Section 1317. Any person or corporation having the title or the 
possessory right to any tract of land within the territory is en
titled to the use of the water of any stream, etc., for purpose of 
irrigation, and of making the land available for agriculture, etc. 

Secs. 1318-1324. To that end, such person, etc., may have 
right of way across the lands of another for a ditch. Such right 
of way may be acquired by condemnation, the compensation 
therefor being fixed by appraisers. When the supply of water 
is not sufficient to furnish a full amount to an entire commu
nity, it is to be apportioned among them. Owners or occu
pants bordering on streams may place rams in the channel or 
on the banks in order to raise the water, and may have a right 
of way to conduct such water. Prior vested rights to the use 
of water are protected. Provision for keeping ditches, etc., in 
good repair, !:ltc. [But it is to be noted that these provisions 
are in some part modified. and in scme part repealed, by the 
act of Dt:c. 22, 1890, (Laws Wyom. 1890-91, p. 91,) relating 
to the "supervision and use of the waters of the state," and 
which provides for a division of the state into water-districts. 
with public officers in each having control of the appropriation 
and use of the waters therein. There are also, ill this state, 
statutory provisions regulating the organization and operation 
of "irrigation and ditch companies." Both these systems will 
Lc noticed in later chapters.] 

IRev. B~ Wyom. 1887, §§ 1317-182L 
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§ 114. Utah. 
The General Statutes and SePSion Laws of this territory contain 

an elaborate and detailed system of regulations devoting the wa
ter of all streams to the purpose of irrigation. The common
law doctrines concerning property in the waters of streams, and 
"riparian rights," nre completely abrogated. The leading sta~ 
ute concerning irrigation 1 provides for the fonnation I)f irriga
tion districts. The citizens of such districts Dlay be organized 
into irrigation companies, and may elect trustees for the man
agement of these companies. A tax may be levied q>on the 
lands in each district benefited in order to defray expenses. 
Land may be condemned for ditches, etc. All ditches and other 
works become the property of the company, etc. No irrigation 
company shall be entitled to divert the waters of any stream to 
the injury of any irrigation company or person holding a prior 
right to the use ofsnid·water. 

A more recent statute regulates the use of water by private 
persons, and protects their rights to such usc, supplementary to 
the former system.2 The selectmen of each county are made 
"water commissioners," and have general power to manage irri
gation, and to regulnte the use and distribution of water among 
the land-owners of their respective counties. This statute con
tains provisions, not found in any other legislation, which di
vide the vested rights of private persons to use water for dom~ 
tic, agricultural, manufacturing, and all other beneficial pur
poses, into two grades, "primary" and "secondary," of which 

12 Comp. Laws Utah, 1888. §§ 
2403-2427. being an act (of Mar. 18. 
1884) "compiling the laws relating 
to the incorporation of irrigation 
companies." [Where parties. with 
the knowledge nnd consent of the 
original constructors of an irriga' 
tion ditch, work upon and assist in 
widening and repairing the same, 
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with the tacit understanding tha\ 
they are to be entitled to use the 
same. they thereby acquire right 
and title to such ditch. and to the 
Wolter therefrom. Lehi Irrigalion 
Co. v. Moyle, 4 Vtnh. 327. 9 Pac. 
Rep. 867.) 

22 Comp. Laws Utah, 1888, §§ 
277:>-2789. 
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the "secondary" is the subortlinatl' gmde. The "primary" 
vested rights exist (1) when any person or versons shall have 
taken, diverted, anrl used any of the unappropriated water of 
any natural stream, lake, or spring, or other natural source of 
supply; (2) when any person or persons shall have had open, 
peaceable, uninterruptt'tl, and continuous use of water for a 
period of seven years. The "secondary" rights exist, subject 
to the" primary," (1) when the whole water of any stream, l.ake, 
or spring, or other natural source of supply, has been taken, 
diverted, and used by prior appropriators for a part or parts of 
each year, and other persons have subsequently appropriated 
said water during other parts of said year; and (2) when the 
unusual increase of the water of a stream, over and above its 
avemge amount for seven years, has been appropriated and used 
by any person or persons, and the ordinary or avemge flow of 
the same stream has been appropriated and used by other persons. 

§ 115. Oregon. 

In this state, the most important statute on the subject 
of water rights is an act (passed in 1891) for the organiza
tion and government of irrigation and ditch companies.! 
The detailed di~cuB8ion of it belongs to a later part of this 
work. But it is necessary here to remark that this statute 
expreB8ly recognizes the common-law doctrine of riparian 
rights as being in force in Oregon. For it provides (sec. 
8) that "such corporation may maintain an action for the 
condemnation and appropriation of the right to the flow 
of water in any stream from which it purposes to divert 
water below the point of diversion vested in the owners 
of lands lying contiguolls to such stream by virtue of their 
location. . . . But no person owning lands lying con
tiguous to any stream shall, without his consent, be de-

'LaW8 of Oreg. 1891, p. 52. 
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prived of water for household or domestic use, or for the 
purpose of watering bis stock, or of water necessary to 
irrigate crops growing upon such lands and actually used 
therefor."! That the doctrine of appropriation also ob
tains in this state, in cases where it would not conflict 
with the rights of riparian owners, will sufficiently appear 
from the Oregon decisions cited in the preceding pages of 
tbis work. 

§ ll6. Waahin&"ton. 

The laws of this state, upon the subject of water rights 
and irrigation, at present exhibit a great deal of confusion 
and ambiguity, in consequence of the attempt to adopt 
and unite several different systems of legislation, in force 
in other states, but not admitting of being blended into 
u consistent whole. One of these statutes, dealing with 
the right to appropriate water, contains provisions ver;v 
tdmilar to those of the California Civil Code, already 
quoted. Thus, it enacts that the right to the use of water 
may be acquired by appropriation (the language is general 
and is not restricted to waters on the public lands); that 
as between appropriators the first in time is flrst ill 
right; that notice must be posted; that the work must 
be commenced within a certain time and diligently and 
continuously prosecuted to completion; that the appro
priator's right relates back to the posting of the notice, 
but failure to comply with the law depriyes bim of the 
right as against anyone who does comply with it; that 
existing valid appropriations shall be protected; that 
the right to the use of water may be transferred by deed; 
and that the appropriator may change the purpose of bis 
appropriation.2 
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. 
1 See, also, Hayden v. Long, 8 Oreg. 244-
11 Hill's ADD. St. Wash. §§ 1709-1717. 
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Another statute provides for the case of persons who de
sire to conduct water to their lands, for purposes of irri
gation, from streams at a distance, giving them the right 
of way over the lands of others for their ditches. This 
act is similar in its provisions to that in force in Idaho, 
which we have already quoted.1 

Another part of the same code includes provisions for 
the organization of "irrigation districts.":! This is sub
stantially the same as the "Wright act" in California, 
and is in great part a literal transcript of that act. There 
is also a system of rules for the formation of irrigation 
and ditch companies, which exhibit a marked similarity TO 

those enacted in Oregon.3 To these statutes we shall 
recnr in a later chapter. 

It might appear from the foregoing that the common-law 
doctrine of riparian rights was effectually abolished, or 
at least had an extremely limited applicability, in ,he 
state of Washington. But on the other hand, certain 
clauses in the statutes seem expressly to recognize that 
doctrine as still continuing in force. Thus, in the la w 
giving to irrigation companies the power of eminent d~ 
main for the acquisition of the water rights needed by them, 
it is provided: "The right herein gh-en to condemn the 
use of water shall not extend any further than to th" 
riparian rights of persons to the natural flow .)f wat ... r 
through lands upon or abutting said streams or lakes, as 
the surne exist at common law, and is not intended in any 
manner to allow water to be taken from any person th:lt 
is used by said person himself for irrigation, or that is 
needed for that purpose by any such person.'~· 

11 Bill', Ann. SL Wash. II 
171~1729. 

lId. §§ 1784-1881. 

lId. ~§ 1718-1782. 
'Id. Ii 1774. 

(215) 

Digitized by Goog Ie 



§ 117 LAW OJ' WATER RIGB'l'8. [Oh.6 

§ 117. Tezaa. 

In this state, we find certain legislation which bears 
a marked resemblance to that adopted in certain of the 
Pacific communities, and which was no doubt induced by 
similar geographical and social conditions. It seems 
proper, therefore, to mention it in this connection. A 
recent statute! contains the following provisions: 

Sec. L "The unappropriated waters of every river cr 
natural stream within the arid portions of the I:Itate of 
Texas, in which, by reason of the insufficient rainfall, irri· 
gation is necessary for agricultural purposes, may be di
verted from its natural channel for irrigation, domestic, 
and other beneficial uses. Provided that said water shall 
not be diverted so as to deprive any person who claims, 
Ilwns, or holds, a possessory right or title to any land lying 
nlong the bank or margin of any river or natural stream 
of the use of the water thereof for his own domestic use.''1 

1 Say 1.,.' Addendum to Ann. St. 
Tex.. tit. 55. .. Irrigation." art. 
3000a. Tbia il tbe act of Mar. 19. 
1889. 

I In tbe cue of McGbee Irrigat· 
ing Ditcb Co. v. Hudaon. (Tex.) 
:!I S. W. Rep. 175. tlle court aua· 
tained thia atatute against objec· 
\iona to ita validity on tbe score of 
uncertainty. It wu laid: "Tbe 
eontention of appellant is tbllt tbe 
act is not void and uncertain. as 
the conrt will take judicial knowl· 
edge of tbe locality of the arid 
region referred to in tbe act. We 
agree witb appellant that the act 
Df the legislature in question is 
lIot void for uncertainty. but not 
for tbe reason given by him. Ju· 
llicial knowledge may in some 
eases extend to geographical lines 
and,. subdivisions. and to certain 
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generally well·known climatic con
dltlona that may exilt in certain 
localitlea. tbat are known by virtue 
of tbe fact tbat they are a part of 
the general bistory of tbe land.
such. for Instance. u tbat charac· 
terize tbe desert of Sabara. But 
no sucb fact Is gatbered from the 
geography of the country, or tbe 
general hlltory of the state. that 
informs U8 where tbe arid region 
begins. and wbere it enda. The 
court cannot judicially know tbat 
a certain county in tbe atate ia in 
an arid region. But we tbink the 
law should stand. 118 sufflciently 
dellnlte and certain. because the 
arid portion of tbe state to wblch 
the act shall apply is indicated and 
defined by tbe first and second 
sections of the law. The law 
reads, (firat section:) .. That the 
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Sec. 2. "The unappropriated waters of every river or 
natural stream within the arid portion of the state, 88 

described in the preceding section of this act, are hereby 
declared to be the property of the public, and may be ac
quired by appropriation for the uses and purposes 88 here
inafter provided." 

Sees. 3-9. These sections contain provisions regulating 
the manner and etTect of the appropriation. They are 
modelled upon the corresponding provisions of the Civil 
Code of California (§§ 1410··1421), but differ from them in 
some particulars. For example, instead of posting a notice, 
the appropriator is to file a sworn statement in the oflice 
of the county clerk, togt·thel' with a map showing the 
route of his ditch or canal. T~e work is to be begun 
within ninety days after the filing of the statement. The 
88.lDe act also contains provisions for the organization and 

unappropriated waters of any river 
or natural stream within tbe arid 
portions of tbe state of Texas. in 
wblch. by reason of the Insufficient 
rainfall, Irrigation Is necessary for 
agricultural purpoaes, may be dl· 
verted from ita natural cbannel for 
il'rlgation, • etc. (Second section:) 
MTbat the unappropriated waters 
of any I'iver or Datural stream 
wltbln the arid portions of tbe 
state, as described in tho preced· 
Ing section of this act. are," ell'. 
We tblnk the benefits of this act 
are limited to that arid portion of 
the atate wbere rainfall is insuffi· 
cient. and irrigation ia necessary, 
for agricnltural purposes; and a 
party lOeklng its benellts mnst 
sbow this condition of things. 

Tbe act is not void and uncertain 
because it may require evidence to 
give It application. Tbill is per· 
mitted and required under a great 
many statute. under whicb rights 

of property are acquired. Tbero 
are lawl of the United States tbat 
permit parties to acquire swamp 
lands. timber lands, mineral lands. 
etc., and certain laws of this state 
tbat pormlt purcbasers to acquiro 
agricultural lands anel pasture 
lunds belonging to tbe common· 
school fUlld. These laws did not 
pretend to designate tbe localitv 
of the class of lands mentioned. 
but left that to be ascertained as 
a fact. and when so done tbe law 
was applied. In construing these 
statntes it bas never been pretend. 
ed. so far as known to tllis court, 
tbal. tbey were void for uncer· 
tainty; and such a construction, 
if adopted. we allprehend. would 
prove disastrous to many titles 
tbruugbout the entire Union. 
Other law8 could be mentioned, 
to the same etJect. bl1tenougb bave 
been riled to illustrate tbe tenor 
of legislation upon such subject&. It 
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government of irrigation companies, which will be here
after noticed. 

§ 118. Nebraska. 

In this state there is a statute relating to the appropria
tion of water,! which is copied, in great part, from the pro
visions of the California Civil Code, §§ 1410--1421, heretofore 
quoted, but dUJers from that statute in some important 
particulars, of which the principal are as follows: 

There is a provision tbat no trnct of land, without the 
owner's consent, shall be crossed by more than one ditch 
or canal if one will answer the purpose for which a second 
is desired or intended. (Sec. 3.) 

"The water appropriated from a river or stream shall 
not be turned or permitted to run into the waters or chan
nel of any other river or stream than that from which 
it is taken or appropriated." (Sec. 6.) 

It is prodded that "in all streams not more than fifty 
feet in width the rights of the riparian proprietors &.rP. nnt 

affected by the proYisions of this acU' (Sec. \.) 
The legislation of this state also contains a system of 

provisions for the securing of a right of way for irrigating 
ditches, substantially similar to the law in Colorado, 
already noticed2 

§ 119. Federal leglslatioD. 

In connection with the subject of legislation concern
ing water rights, it is important to call attention to the 
acts of congress providing f01' the reclamation and salt> 
of desert lands. The principal statute on this subject is 
the act of March 3, 1877.8 It provides that it shall be 

lComp. SL Nebr. 1891. c. 93a. 119 U. 8. S1. at L. 877; 1 Supp 
p. 844. to Rev. St. U. S. P. 187. 

lId. p. 84IJ. 
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lawful for any citizen, upon payment at the rate of twenty· 
Ave cents per acre, to Ale a declaration of his int<>ntion 
to reclaim. a tract of desert land, not exceeding on<> sec· 
tion, by conducting water upon the same, within a period 
of three yt'llrs thereafter. "Prof,ided, however, that the 
right to the use of water by the person 80 conducting 
the same on or to any tract of desert land of 640 acres 
shall depend upon bema fok prior appropriation; and such 
right shall not exceed the amount of water actnaUy ap
propriated, and necessarily used for the purpose of irriga
tion and reclamation; and all surplus water over and 
above such actual appropriation and use, together with the 
water of all lakes, rivers, and other sources of wat(>r sup
ply upon the public lands and not navigable, shall remain 
and be held free for the appropliation and use of the public 
for irrigation, mining, and manufacturing purposes, subject 
to existing rights." The said declaration is to contain a 
particular description of the land. A patent may be 
issued at any time within three years after the Aling of 
the declaration, upon satisfactory proof being made of the 
reclamation of the land in the manner aforesaid, and upon 
payment of the additional sum of one dollar per acre. No 
person shall be permitted to enter more than one tract 
of land, and the tract shall be in compact form and shall 
not exceed ('.40 acres. 

Sec. 2. "That all lands exclusive of timber lands and min
eral lands which will not, without irrigation, produce some 
agricul tural crop, shall be deemed desert lands, within the 
meaning of this act, which fact shall be ascertained by 
proof of two or more credible witnesses nnder oath, whose 
aftldavitB shall be tlled in the land office in which said tract 
of land may be situated!' 

Sec. 3. This act shall apply and take eirect in California, 
Oregon, Nevada, Washington, Idaho, Montana, Utah, Wyo
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ming, AI'izona, New Mexico, and Dakota; "and the deter
mination of what may be considered desert land shall be 
subject to the decision and regulation of the commissioner 
of the general land office." 

This act was amended and supplemented by an act ap
proved March 3, 1891,1 which adds to it the following sec
tions: 

See. 4. "That at the time of ftling the declaration herein
before required, the party shall also file a map of said land, 
which shall exhibit a plan showing the mode of contem
plated irrigation, and which plan shall be sufficient to thor· 
oughly irrigate and reclaim said land, and prepare it to 
raise ordinary agricultural crops, and shall also show the 
source of the water to be used for irrigation and reclama
tion. Persons entering or proposing to enter separate sec· 
tions, or fractional parts of sections, of desert lands, may 
flsMOciate together in the construction of canals and ditchea 
for irrigating and reclaiming all of said tracts, and may 
file a joint map or maps showing their plan of internal im· 
provements." 

See. 5. "That no land shall be patented to any person 
under this act unless he or his assignors shall have ex· 
pended in the necessary iITigation, reclamation, and culti
,"ation thereof, by means of main canals and branch 
ditches, and in permanent improvements upon the land, 
and in the purchase of water rights for the irrigation of 
the same, at least three dollars per acre of the whole tract 
reclaimed and patented." That is, such money is to be 
expended at the rate of at least one dollar per acre within 
each of the three years next succeeding the entry. Proof 
of such expenditure is to be made annually by the affida
vits of two or more credible witnesses, and at the end of the 
third year a map 01' plan is to be filed, showing the charac-

126 u. S. St. at L. 1093; 1 Supp. \0 U. S. Rev. St. p. 940. 

(220) 

Digitized by Goog Ie 



eh.6] LEGISLATION ON WATER RJGHTII. § 120 

tel' and extent of the improvements. But a patent may 
i88ue at any time upon making the required proof of the 
total required expenditure. And further, proof shall be 
required of the cultivation of one-eighth of the land. 

Sec. 6. Existing claims may be perfected either under 
the act of 1877 or under the present act. 

Sec. 7. "That at any time after 1lling the declaration, 
and within the period of four years thereafter, upon mak· 
ing satisfactory proof to the register and the receiver 
of the reclamation and cultivation of said land to the ex
tent and cost and in the manner aforesaid, and substan
tially in accordance with the plans herein provided for, 
and that he or she is a citizen of the United States, and 
upon payment to the receiver of the additional sum of one 
dollar per acre for said land, a patent shall i88ue therefor 
to the applicant or his assigns. But no person or associ
ation of persons shall hold, by assignment or otherwise, 
prior to the issue of patent, more than 320 acres of such 
arid or desert lands, but this section shall not apply to en
tries made or initiated plior to the apP1'9val of this act.» 

Sec. 8. The provisions of the whole act are made appli
cable to the state of Colorado, as well as the stat.es named 
in the original act. "And no person shall be entitled to 
make entry of desert land except he be a resident citizen 
of the state or territory in which the land sought to be 
entered is located.» 

II. THE EFFECT OF THIS LEGISLATION. 

§ 190. Riparian rights abolished. 

It is plain from the foregoing summary that in Montana, 
(',olorado, Idaho, North Dakota, South Dakota, New Mexico, 
Ari:7.0na, Wyoming, and Utah, the legislation has wholly 
abandoned and abrogated all the common-law doctrines concern-
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ing private property in streams and lakes, and concerning the 
"riparian rights" of" riparian proprietors." The statutes in ex
prel!8 terms apply to all streams, as well those running through 
public lands as those bordered by the lands of prh'ate owners. 
No exception from their opemtion is made in favor of persons 
owning land on the banks of a stream. Under these statutes no 
proprietor derives any legal benefit or advantage ffOm the fact 
that his land is immediately adjacent to a strealll. Unless he 
has made an actual appropriation and diversion of its water for 
the use of his own land, he is liable to have perhaps the entire 
stream appropriated and dh"erted away for the benefit of a pro
prietor whose land is situated at any distance from the stream. 
In fact, a proprietor immediately adjoining a stream is, by rea
son of his position, subject to a liability which must often be a 
grievous burden upon the land, and a serious interference with 
his rights of private property; namely, the liability to which his 
land is exposed of having dikhes or canals constructed across it 
without his consent, for the purpose of conducting water from 
the stream to more distant lands. Even though this right of 
aqueduct acros!! the land of a private owner must be acquired by 
condemnation. under the exerci!le of the power of eminent do
main, n1111 UI'OIl payment of compensation, still it lI1ust be a 
most materilll incumbmnce upon aU riparian owners, and hin
derance to their enjoyment and free use of their own property. 
The statutl'S of one territory seem to go to the extreme of per
mitting cunals and ditches to be constructed across the lands of 
private owners, against their consent, without any condemna
tion or any compensation. Such a statutory provision seems to 
he a most palpable and express invasion of private property 
rights, 01111 it is difticult to understand upon what principle its 
"alidity can be uphehl. And yet the early decisions in Colo
rado 8cent to hold that all lands of private owners are subject to 
the rights of others to locate and construct irrigating canals and 

(222) 

Digitized by Goog Ie 



Ch.6] J.EGI8L.-\.TION os WATER RIGHTd. § 120 

ditches over them, and that the statute on this subject is simply 
declaratory of the 'comruon law in that commonwealth.' 

1 See Yunker v. Nichols. 1 Colo. 
551, t:icbilling v. Rominger. 4 Colo. 
100, Crisman v. Heiderer, () Colo. 
589. LTbe extent to which the 
common· law rule baa been abro· 
gated In some of tbese atatea, and 
tbe reaaonl for it, may be leen in 
tbe following cases: Oppenlandor 
v. Left Hand Ditcb Co .• (Colo.) 
31 Pac. Rep. Br)f; Reno Smelting 
Works v. Stevenson. 20 Nev. 2611. 
21 Pac. Rep. 817; Clougb v. Wing. 
(Ariz.) 17 Pac. Rep. 458; 8towe11 
v. ,Jobnlon, (Utab,) 26 Pac. Rep. 
290. In tbe case last cited it was 
said: "Riparian rights bave never 
been recognized in this tl'rritory, 
or in any state or terrltnry wberc 
irrigation is necessary; for the 
appropriation of water for the 
purpoae of Irrigation Is entirely 
and unavoidably in conOict with 
the common· law doctrine of ripa· 
rian proprietorship. If that bad 
been recognized and applied in 
thia territory, it would still be a 
deser&.· In Oppenlander v. Left 
lIand Ditch Co., ,upra, tbe court 
had oC(,88ion to Inquire Into the 
differences between tbe common· 
law doctrine of water rigbts and 
that establisbed by tbe consti· 
tlltional provialona in Colorado. 
Tbe following language was em· 
ployed: "Upon examination, we 
find few points of analogy and 
many point. of difference between 
water rightB at common law and 
water rigbta under the constitu
t ion of tbis alate. For lIluatra
tion, note tbe following: At com· 
mon law the water of a natural 
stream ia an Incident uf the soil 
througb wbicb it flows. Cnder 

the conatitution tbe unappropri
ated water of every naturalatream 
ia tbe property of the public. At 
common law the riparian owner 
Is, for certain purposea, entitled 
to tbo excluaive uao of tbe water 
as it lIowa through hll land. Un
der tbe conatitutlon tbe lIae of tbe 
wllter ia dedicated to tbe people 
of tbe Itate. aubJect to appropria
tion. Tbe riparian owner'a right 
to tbe ule of wllter does not de· 
pend upon Iller, and II not for
feited by non Iller. The appro
priator baa no allperior right or 
privilege in relpect to the uao of 
water on tbe grollnd that be is a 
riparian owner. His rlgbt of use 
depends solely upon appropria· 
tlon and user. and be may forfeit 
sucb rigbt by abandonment or by 
nonuser for luch lengtb of time 
88 tbat abandonment may be 
implied. A riparian proprietor. 
owning botb sides of a running 
stream, may divert tbe water 
tberefrom, provided he returns 
tbe same to the natural stream 
before it leaves bls own land. so 
tbat it may reacb tbe riparian 
proprietor below without mate· 
rial diminution in quantity. qual· 
ity. or force. The appropriator, 
tbougb be may not own tbe land 
on eitber bank of a running 
stream, may divert tbe water 
tberefrom, and carry tbe same 
wbitbersoever necessity may reo 
quire for benellcial use. witbout 
returning It, or any of It, to tbe 
natllral stream. In any manner. 
Tbe appropriator may. under cer· 
tain circumstances. cbange tbe 
point .of diversion, as well 88 the 
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§ 121. Two distinct systems. 
It will be seen that the legislation, as & whole. in these last

mentioned commonwealths, provides in fact for two distinct 
systems. One of these is wholly private; pennits private own
ers to npproprinte the wllter of any stream, and to conduct it by 
a ditch or canal to his own lands. All disputes between two 
or more appropriators or claimants, under this system, must 
generally be scttled by judicial proceediugs, or appropriate ac
tions, in which the priority of the appropriation must determine 
all questions of priority in right. The other system is public, or 
at least quasi public. It provides for territorial water or irriga
tion districts, including a community, or space of territory which 
can be conveniently irrigated by the same supply, drawn from 
the same source. These districts are under the general control 
of county governments; have local or dilStrict officials, whose 
powers relate to the location, construction, and maintenance of 
a system of canals for each district, to the raising of money to 
defray the expense of their construction and maintenance, to 
the distribution of water among the landed proprietors in the 
districts, and other like matters. I shall not, at present, discuss 
the policy of this legislation.1 Nor shall I make any attempt 
to suggest and examine the questions which must arise from the 
particular provisions of these statutes. Hithcrto very few cases 
have come before the courts involving a judicial interpretation 

place of application. of tbe water. 
lie bas a property right in the 
water lawfully diverted to bene
ficial lise. and may dispose of the 
same, separate and apart from the 
land in connection with wbicb tbe 
right ripened. to anyone who will 
continue such ule withollt injury 
to the rights of others. TIlliS it 
appears that the con8titution has, 
to a large extent, obliterated the 
common-law doctrine of riparian 
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rigbts, and subltituted in lieu 
thereof the doctrine of appropria
tion. "] 

1 (But it is deemed advisable, in 
the present edition, in view of tbe 
incrensed interest and the recent 
legislotion on lhe subject of irri· 
gntion Dod ditch companies and 
public irrigation districts, to add 
cbaptera on theBe important sub
jects. Bee cbapters X and XI. ill
fra.] 

Digitized by Goog Ie 



Ch.6] LBGlBLATION ON WATER RIGHTS. § 121 

of these legislative systems, and it would be useless to speculate 
concerning any possible interpretation in the future. It is 
enough to say that in each of these commonwealths the statutes 
have covered the whole ground, entirely displacing the common
law doctrines; and the labors of their courts will be confined to 
the proper construction and application of the statutory rules. 
Without attempting any further examination of these statutes, 
which so completely displace the common-law doctrine, I shall 
confine myself to the law concerning riparian rights, riparian 
proprietors, and the use of streams flowing through private lands, 
in the commonwealths which have not adopted these complete 
statutory systems, and settled all questions of right by legisla
tion. These commonwealths are the stutes of California and 
Nevada. [But since our learned author wrote the foregoing, it 
has become apparent that Nevada is no longer to be included 
among the states in which the common-law doctrine of riparian 
rights is recognized and in force. I And on the other hand, as 
was shown in the preceding SectiOllS: that doctrine must be re
garded as applicable in Oregon,· and perhaps also in Washing
ton, though the latter point is doubtful.] 

I Reno Smelti~g Works v. Stevenlon,. Nev. 189, 81 Pac. Rep. 817. 
-Hayden v. Long. 8 Oreg. 244. 

LAW W. B.-15 (225) 
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0llAPTlm VU. 

RIPARIAN RIGHTS ON PRIVATE STREAHS. 

L NATURB AND ErrUT 01' TBESB RIElBTII. 
§ 122. Ambiguity of California statutes on waler rigb\L 

128. Review of the authorities. 
124. Common-law doctrine of riparian rigbts obtaiu in cali-

fornia. 
12:). Construction of section 1422. 
128. Riparian rigbts excepted. 
127. Interpretation of section 1422-Lux v. HagIn. 
128. Mexican law-Effect on riparian rlgb\L 
129. Riparian rights iD Kern district. 
130. Common law of England. 
181. Wbo are riparian owner .. 
182. Prescriptive water rights. 
183. LOIS of riparian right. by adverse user and estoppel 

n UIBS TO WHICH THE W ATKR MAY BB PUT. 

§ 184. General statement of riparian rlghta-Van Stckle .... 
HaiDes. 

135. ModlficatioDs on doctrine of Van Sickle v. HalneL 
186. Legitimate riparian useL 
187. California decisions. 
188. N atllral uses. 
189. Secondary uses. 
140. Reasonable riparian use. 
141. Reasonable use for manufacturaL 
142. Manner of use must be reasonable. 

I. NATURE AND EXTENT OF THESE RIGH'l'B. 

i 122. Ambiguity of Oalifornla statutes OD water 
rights. 

What is tht' present condition of the law of California con
cerning the rights of private owners on the banks of natural 
atreams to use the water of such streams? We have already 
seen that the Ch'il Code furnishes what purports to be a 8,)'stem 
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of rules determining and regulating the rights of water in all 

streams, public and private; but that the effect and operation 
of these rules are rendered at least doubtful, and perhaps nu~
tory, in their application to streams running through or by pri
vate lands, by the final provision, section 1422: "The rights 
of riparian proprietors are not affected by the provisions of thia 
title." What are the practical consequences, with respect to the 
whole legislation of the Code, of this restrictive clause? It hat> 
been aaid, by way of answer, that this dause is 'fIot restrictive, 
and that it can produce no practical consequence upon the leg
islation as a whole, because (1) under the law of California, in
dependently of the Code, private "riparian proprietors" have no 
rights 8.8 such to the waters of the adjoining streams; or (2) the 
"rillhts of riparian proprietors" intended to be !!Il\'ed and pr~ 
tected are simply those which are not inconsistent with the pre
ceding provisions of the title, and which are not, therefore, taken 
away by it; those rights, in short, which still remain after and 
notwithstanding the previous and operativ~ sectiona of the stat
utes. Before entering upon any discussion of this most impor
tant question, it will be expedient to collect the various judicial 
authorities bearing upon it, which will aid in its examination. 

There seems to be a prevalent opinion that the common-law 
doctrines concerning "riparian rights" of "riparian proprietors' 
upon natural streams have no existence whatever in the law of 
California; that the rights of all private owners of lands border· 
ing upon any stream are wholly subordinate and subject to thE 
right of one who has made a prior appropriation and diversior 
of its water to any extent for some beneficial purpose; that pri. 
ority of appropriation ond diversion deterl1lines the existence 
nature, and extent of the rights to the wat~rs of all natura; 
streams among all persons. This opinion is wholly Ull8U pported ' 
by judicial authority. It is directly opposed to a long line of 
decisions and of dicW. which hove, in the clearest manner, both 
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prior to and since the Codes, recognized the common-law d~ 
trines conceming"riparian rights,"and protected "riparian pro
prietors" in the t'njoymellt of those rights, to some extent at 
least, although they have not fully defined those rights, in all 
their scope and detail. The correctnE'SS of this statement will 
clearly appear from the following citations. 

§ 123. Review of the authorities. 

In a recent ('.&Se, which related wholly to the appropria
tion of the waters of a public stream, the court says: "No ques
tion as to the use of the waters of a stream by riparian pro

prWnr8 is presentoo by this record. There is nothing in the 
pleadings or findings to indicate that when all the waters of 
Lytle creek were appropriated, any of the lands by or through 
which the creek flows had passed into private ownership."1 
The court here expressly recognizes the distinction between the 
right of appropriating a stream flowing through the public lands, 
and the right to the use of its waters after any of the lands by 
or through which it flows have been acquired by private own
ers. In the recent case of Ellis v. Tone l the private proprie
tor of lands bordering on a stream maintained an action and re

covered damages for a diversion of the water from the stream, 
made by the defendant in 1877. The decision recognizes and 
is based upon the existence of some riparian rights held by the 
plaintiff as a riparian proprietor on the stream. The opinion, 
it is true, does not discuss the general doctrine, but is confined 
to an examination of certain instructions given to the jury a1 
the trial, and the entire charge of the trial judge is not reported. 
The case, however, is a direct authority for the existence of 
"riparian rights" under the common-law doctrines, at least to 
some extent. The decision in Pope v. Kinman'is unambigu-

1 Lytle Creek W. Co. v. Perdew, 
65 Cal. 447, ! Pac. Rep. 782. 
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ous and express. A stream called "Lytle Creek" rises on pub
lic lands, and then flows through private lands. including those 
of the plaintiff and of the defendants. The plaintiff received 
the patent to his tract in 1872. The title) or at lp.ftst the p0s

session, of the defendants was earlier. The defendant'3 had 
diverted nnd used all the water of the creek, and claimed the ex
clusive right to do so. The plaintiff brought this action in 
1877 to quiet his title to the use of the water as a riparian 
owner, and to restrain the defendants' diversion. The court, 
after holding that the plaintiff's action was not barred by the 
statute of limitations; says: "The principal question is whether 
it is competent for the defendants, by the mere dh'ersion of the 
waters of Lytle creek, which is an innavigable stream flowing 
across the lands of the plaintiff, to deprive the plaintiff of all 
interest or right of any nature in the waters of that creek. AI 
being owner of f}~ land, the plaintiff has an interest in the liviflg 
streanl oj water jlmuing over the land; his inl.eresJt is that called the 
'riparian right.' It is not neeessary'in this case to define in de
tail the preeise extent of the riparian rights as existing in this 
country; it is enough to say that under settled principles, both 
of thtl civil and the common law, the riparian proprietor has a 
tUlifrod in the stream as it passes over his land. The judgment 
of the court below deprived the plaintiff of that usufruct, and 
declares in terms' that plaintiff has no right, title, nor interest 
in said waters or any portion of them.' The judgment of the 
court below is therefore modified so as to read as follows: (1) 
That defendants have nothin~ 88 against the plaintiff, except 
only such rights as any of them may have of like character with 
that of the plaintiff, as being riparian proprietors of land bor
dering on said stream; and (2) that none of defendants have any 
right, title, or interest in or to the waters of said creek except 
as riparian proprietors as aforesaid." 

The rights of a "riparian proprietor" were also admitted and 
(229) 
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protected in the case of Creighton v. Evans. 1 The court said: 
"It is admitted that the waters of Elk bayou flowed in its nat
ural channel through plaintiff's land, and that defendant di
verted a portion of the water to his own land for purpose of ir. 
rigatioll, ami other purposes. It is not averred that he is a 
riparian owner, and as such entitled to use any portion of said 
water. The court properly instructed the jury that plaintiff was 
entitled to recover at least nominal damages, even though he 
had suffered no actual dallJages. But the court further instructed 
the jury that if defendant diverted a portion of the water for a 
useful purpose, and that enough water was left in the stream 
for the use of the plaintiff for wlltering his stock and for domes
tic purpo8('s, and if the plaintiff was not damaged by the diver· 
sion, the verdict should be for the defendant. This was not 
only contrndictory to the first instruction, but was erroneous as 
matter of law. So far as appears on the record, defendant was 
not entitled to dh'ert the water for any purpose, and plaintiff 
was entitled to at least noininal damages.» This case was de
oided in 1878, but the report does not show when the cause of 
action arose. Se\'eral cases concerning the interfer~nce with or 
use of 8I.lbterranean water, whether percolating through the soil 
or flowing in defined strcnms, also recognize and are decided in 
accordmwe with the settled commoll-Iaw ruleR on that subject.· 

In the case of Fcrrea v. Knipe' the rights of riparian propri
etors were not only recognized, but their extent was also par
tially defined. The controversy was between two owners upon 
the samc stream. The defendant, for the alleged purpose of se
curing the woter for the use of watering his stock, and for domestic 
purposes, had erected a dam, which collected the whole water 

J53 Cal. 55. 
ISee Hale v. McLea, 53 Cal. 1i78; 

Huston v. Leach. Id. 262; Hanson 
..,. McCue, 42 Cal. 308: Mosler v. 
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Caldwell, 7 Nev. 368; 8wU Y. 
Brown, 16 Nev. 817. 

a 28 Cal. 341. 
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of the stream in a pond, and prevented any of it from flowing 
down to the plaintiff's lands below. An action for damages and 
preventive relief was sustained. CUlTt'y, J., delivering the 
opinion of the court, said, (page 344:) "Evt'ry proprietor of the 
land through or adjoining which a wateNlOurse passes has a 
right to a reasonable use of the water, but he has no right to 
80 appropriate it as to unnecessarily diminish the quantity of 
its natural flow. The use of the water of a stream for domestic 
purposes and for watering cattle necessarily diminishes the vol· 
UIDe of the stream. This is unavoidable, and though, by rea· 
80n of such diminution, a proprietor on the stream below fails 
to receive a supply commensurate with his wanu.., he is without 
remedy, because his right subsists subject to the rightful use of 
the water by his neighbor on the stream above him.. But while 
admitting that a riparian owner, to whom the water first comes 
in its flow has the right to use it for domestic purposes, and 
for watering his cattle, it is proper to observe that he has not 
the right to 80 obstruct the stream as to prevent the running of 
water substantially as in a state of nature it was accustomed to 
run. • • ." Page 340: "Though the defendant had the 
right to use the stream for watering his cattle, and for house. 
hold purposes, he had not the right, under the circumstances, 
to dam up the. cret'k, and spread out the water over a large sur· 
face, hy which it would become lost by absorption and evapo. 
ration to an extent to prevent the stream from flowing to the 
plaintiff's premises, as it would have done had it not been for 
the defendant's dams. This was not a proper and beneficial 
use of the stream." 

In the case of Hill v. Smith,1 Mr. C. J. Sanderson announced 
the principle which underlies the common·law doctrines as atiIJ 
funning a part of the California jurisprudence, (page 482.) 
Speaking of certain erroneous vit'ws, he says: "This is due io 

127 Cal. 475. 
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a great measure, doubtless, to the notion, which has become 
quite prevalent, that the rul~s of the common law touching wa
ter rights have been materially modified in this state, upon the 
theory that they were inapplicable to the conditions found to 
exist here, and therefore inadequate to a just and fair determi
nation of controversies touching such rights. This notion iB 1Dith
.out any BUbstantialfoundation. The reasons which constitute the 
gronnd-work of the common law upon this subject remain UD

disturbed. The maxim, 'lie utere too ut alienum non ltedas,' npon 
which they are grounded, has lost none of its Coree. When the 
law declares that a riparian proprietor is entitled to have the 
water of a stream flow in its natural channel ,--ubi currere 8Olebat, 
-without diminution or alteration, it does so because its flow 
imparts fertility to his land, and beca';1se the w!1ter in its pure 
state is indispensable for domestic uses. But this rule is not 
appliCftble to miners and ditch-owners, simply because the con
ditions upon which it is founded do not exist in their case." 
The court went on further to hold that the common-law doc
trines still regulated the right to the use of water in mining re
gions as far as the conditions of the situation and business would 
allow. 

In the early and leading case of Crandall v. Woods,l which 
did not relate to the use of water for Dl~ning or other special 
uses, nor to the prior appropriation of water flowing in a publio 
stream, discussed in the former portion of this article, the same 
general common-law doctrine was affirmed. The controversy 
arose between two proprietors who held different tracts of the 
public land upon the same stream, by a possessory right gooJ. 
against all third persons, but who had not yet obtained the legal 
title frolD the United States by patent or otherwise. The ques
tion was whether one of these parties could divert the water ot' 
the stream, and prevent it from flowing by or through the land 

18 Cal. 136. 

(232) 

Digitized by Goog Ie 



Ch. i] RIPARIAN RIGHTS. § 123 

of the other, who had acquired his poBSeSlilOry right before any 
such diversion was made. This qu('stion was answered in the 
negative, although the possession of the one making the diver
sion was prior to that of the other party who complained of the 
diversion. Holding that possession of public land carries with 
it the privileges and incidents of ownership against every one 
but the government, the court further held, as a necessary con
sequence, that such possession gives the right to the use of wa
ter flowing through the land for its natural wants, but dOl'S not 
confer the right to divert it, and to prevent its running upon the 
land ofanoth« who has taken up the same subsequently, but 
before the attempt to change the course of the water. The opin
ion of the court, by Mr. C. J. Murray, uses the following lan
guage, (page at:) 

"The property in the water, by reason of riparian ownership, 
is in the nature of a usufruct, and consists, in geneml, not so 
much in the fluid as in the advantage of its impetus. This, 
bowe"er, must depend upon the natural as well as the artificial 
wants of each particular country. The rule is well settled that 
water flows in its natural channels, and should be permitted 
thus to flow, 80 that aU. through v)ho8e land it pa8I3e8 'IOOJI enjoy the 
pril:ilege of using. A riparian proprietor, while he has the Ull

doubted right to use the water flowing over his land, must so 
use it as to do the least possible harm to other riparian l)ropri
etors. The uses to which water may be appropriated are, first, 
to supply natural wunts' such as to quench thirst. to water cat
tle, for household and culinary purpo!.'es, and, in some coun
tries, for the purpose of irrigation. [In no country where the 
common-law doctrin£'.8 alone govern, is the purpose of irrigation 
placed upon the same footing with those other purposes and 
uses mentioned by Mr. Justice Murray.] These must be first 
supplied, before the water can be npplied to the satisfaction of 
artificial wants, such as mills, manufa.ctories, and the like, which 
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are not indispensable to man's existence. [The necessary lim
itations to be placed upon this dictum will be described in the 
sequel. ] Water is regarded as an incident to the soil, the 
use of which passes with the ownership thereof. As a general 
rule, a property in water cannot be aequtred by appropriation, but 

only by grant (Yf' pr6llC1'iption." This decision and the opinion 
quoted refer to a condition of circumstances completely analo
gous with private oumerBhip of lands on the banks of a stream. 
The appropriation of water from public !!treams for mining and 
other purposes, in pursuance of local customs and rules sanc
tioned by the act of congress, and the special condition of the 
mining regions, are not involved nor aff'ected by the reasoning 
or the decision. The common-law doctrine ht're applied to pri
vate riparian proprietors who have only po88t88OTY titles or occu
pation rights to land bordering on streams, must a jartiori ex
tend to tho!le riparian proprietors who have obtained complete 
legal titles and ownership over such lands. The same doctrine 
was affirmed in Leigh v. Independent Ditch Co.l In an action 
for the diversion of water, the complaint alleged that the plain
tiff's were owners and possessors of a certain mining claim situ
ated on a certain stream, and were entitled to have the waters 
thereof flow as they naturally did, but defendants had di
Terted them. The defendants demurred to this complaint on 
the ground that it stated no cause of action, because it did 
not allege that plaintiff's had appropriated the water, or were 
owners of it, or were in possession of it. The demurrer was 
overruled. "The allegation that the plaintiff's were owners and 
in possession of the mining claim was sufficient. The own
el'8hip and p0S8e88ion of the daim drew to them the right 
to the use of the water flowing in the natural channel of 
the stream. The diversion of the water was therefore an in
jury to the plaintiff's for which they could sue. The priBci-

18 Cal. 828. 
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pIe involved in this case was expressly decided by this court 
in the case of Crandall v. Woods." The court here exprt"ss]y 
decided that a riparian proprietor, merely by virtue of his 
ownership, is entitled to the use of the water without mak
ing any actual appropriation. The common-law doctrine, that 
the right over the stream arises from riparian ownership, and 
not from any appropriation, is again declared. It is true the 
land in this case was a mining claim, but the deciRion was not 
in the slightest bnsed upon or affected by that fact. In the 
state of Nevada, the common-law doctrines concerning the ri
parinll rights of private riparian proprietors have been adopted 
in the most explicit manner by the wen-considered decision of 
the supreme court in the case of Van Sickle v. Haines. l The 
court held that a person acquiring the legal title by patent. from 
the United States, to a tract of land bordering on a stream, 
obtained as a necessary incident of his ownership, and before 
making any actual approprintion. full right to the water of the 
stream as a riparian proprietor, superior and complete as aga.ini"t 
another party, not a riparian owner, who hod made a prior ap
propriation of the waters of the stream whHe it was entirely 
public. Extracts from the very able and instructive opinitm in 
this case will be given under a subsequent head. 

§ 124. Oommon-law doctrine of riparian rights ob
tains in Oalifol'Dia. 

The foregoing series of cases shows, beyond a possibility of 
~uestion or doubt, that prior to and since the adoption of the 
Civil Code, the laws of California recognized, protected, and en
forced the rights known as the "riparian rights" of private "ri
parian proprietors" owning lands situated on the banks of nat
ural streams, substantiaHy as they exist at the common law. 

17 Nev. 249. But compare Reno Smelting Works v. Stevenson, 20 
Nev. 269, 21 Pac. Rep. 817. 
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The rights thus known as "riparian rights" have been defil)ed;' 
they belong alike and equally to all "riparian proprietors" on 
the same stream, subject solely to the natural ad\'antage belong
ing to the upper over the lower proprietor;' they exist as a nec
'!SSIlry incident of ownership, even though the proprietors had 
lot as yet made any actual appropriation or diversion of the 
water;S they entitle each "riparian proprietor" to the usufruct 
of the water as it flowH. in the natural channel of the stream, in· • 
eluding the right to use so much of it as may be reasonably nec· 
~ssary for such primary purposes as watering his cattle, domestic 
:md household uses. ,vithout thereby unnecessarily or unreason· 
o1bly diminishing its natural flow down to the proprietors below 
him on the strl'am.' Whether these riparian rights include the 
right to use the water for purposes of irrigation is not directly 
decided, nor even considered, by these cases. 

Weare thus furnished with a conclusive answer to a question 
.,uggested on a preceding page. I had stated the position main· 
tained by some, that the section 1422 of the Civil Code isMt in 
reality restrictive, and can produce flO practical effect upon thE 

whole legislation of the Code concerning water rights for two rea· 
:-;ons; the first of these being that, under the law of California, 
independently of the Code, private "riparian proprietors" havt 
.10 rights as such to the waters of the adjoining stream. The 
series of decisions above quoted demonstrates the incorrectnese 
ilf this opinion. These authorities show most clearly that the 
law of California. independently of the Code, did and does rec· 
ognize the "riparian rights" of "riparian proprietors" substan· 
tially as they exist at the common-law. This conclusion is 80 

certain that no further discussion can render it any more plain. 

1 Pope v. Kinman. li4 Cal. 3. 
!Id.; Ferrea v. Knipe. 28 Cal. 

341; Crandall v. Woods. 8 Cal. 186. 
'Creighton v. Evana, 53 Cal. 55. 
4Pope v. Kinman. Creighton v. 

(236) 

Evans, Ferrea v. Knipe, Crandall 
v. Woods, wpra. And aee Pilip 
v. Rocky Ford Canal Co., 88 Cal. 
84, 28 Pac. Rep. 875. 

Digitized by Goog Ie 



Ch. 7] RIPARIAN RIGHTS. § 12,~~ 

The legislature, in enacting section 1422, clearly assumed that 
the then existing law of the state recognized and protected the.a 
:'riparian rights" of "riparian proprietors." 

§ 125. Construction of section 1422. 

Weare then brought back to a consideration of the question: 
What are the practical effects, upon the entire legislation of the
Code, of the restrictive provision contained in section 14221 In 
3Upport of the position maintained by som(', that this clause is 
not restrictive, and can produce no practical effects upon the 
legislation as a whole, a second ground has, been advanced, 
namely, that the" rights of riparian proprietors" intended to be 
38ved and protected by the section are simply those which are 
aot incollsistent with the previous sections of the title, and which 
are not, therefore, taken away and abrogated by these provis
ions; those rights, in short, which still remain in force after 
and notwithstanding the preceding and operative sections of the 
statute. Is this the interpretation which should properly be 
given to the language of section 14221 In my opinion it is not. 
Such an interpretation would, in my opinion, be unreasonably 
forced, and in plain violation of the settled rules governillg the 
::onstruction and interpretation of statutes. In the first place, 
it is a fundamental doctrine of statutory interpretation that ill 
every distinct, clear, additional provision the legislature must 
be assumed to have meant acrmething i to have intended the provis
ion to have 8Om8 meaning, operation, and effect, 80 that it is 
not wholly superfluous, useless, and llu~atory. Nothing but ab
solute necessity, therefore, should ever admit such an interpre
tation of a clear, distinct. and positive provision as would ren
der it unnecessary, useless, superfluous, and nugatory. 

The suggested construction of section 1422 would render the 
whole clause utterly useless, superfluous, and nugatory. If it 
were adopted, the section would in ,effect read: "The rights of 
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riparian proprietors, so far 8S they are not taken away or abro
gated by the provisions of thill title, are not affected by the pro
visions of this title." It cannot be supposed that the legislature 
would deliberately, and by a formal and final section placed at 
the end of a statute, enact a provision so unnecessary and mean
ingless. Whatever may have been the riparian rights existing 
previous to the statute, then, as a matter of course, so far 88 

they were not opposed to the provisions of the statute, so far as 
they were not taken away, abrogated, lessened, or altered by 
the statute, they would necessarily remain unaffected by its pro
visions. It need~ no express clause to produce this result, which 
would be inevitable in the absence of such a clause; no clause 
could make the consequence any more certain or opemtive. 
We find the title of the Code concluded by a formal, peremp
tory, and sweeping final section in the nature of a proviso or 
limitation upon the operation of the statute as a whole, and it 
is simply absurd to suppose that the legislature intended by 
this section nothing but what would have been equally true if 
the section had been omitted. The correctness of this concln
!iion will appear even still more clear from a further considera
tion. The interpretation which I am examining would render 
section 1422 wholly without meaning, effect, !lnd operation. If 
the" rights of ri pariall proprietors" intended to be protected arc 
simply those which are not inconsistent with the pre\'ious sec
tions of the title, \vhich are not abrogated, but which sCill re
main notwithstanding the preceding provisions of the statute, 
then, I say, this stlCtion 1422 is utterly useless, and without 
any force and effect, because there are flO 8UCh "rights of ripariol' 
proprietors" remaining unaffected by the title. If the previout 
provisions of this title are operative to their full extent, unlim· 
ited and unrestricted by the final section, then they must inev
itably abolish and abrogate all the "riparian rights," and "right! 
of riparian proprietors," e:tisting at the common law. The 
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fundamental conception upon which all of the common-law rol ... 
are baaed, and all and singular of the special "riparian right&," 
and rights of "riparian proprietors" created and regulated by 
these common-law rules, are alike inconsistent with and opposed 
to the provisions of this tit.1e of the Code, if these are to have 
their full and natural meaning and operation, unrestricted by 
the proviso contained in the final section 1422. And, further
more, the interpretation in question seems to have been, im
pliedly at least, condemned by recent decisions of the suprem& 
court. In several of the cases above quoted, the causes of ac

tion arose since the tit.1e of the Civil Code 'concerning water 
rights went into effect. Under the construction which it is 
daimed should be given to section 1422, the provisions of this 
tit.1e would have been a complete answer to the plaintiff's c0n

tention in aU of these cases, and would have absolutely oon
trolled their decision. And yet in none of these cases is the 
title of the Code even 8Uggested or referred to by the court. It 
is not too much to say that these cases are wholly inconsistent 
with any interpretation of section 1422, which leaves the pre
ceding provisions of this title fully operative, according to their 
natural and literal import, upon the rights of private riparian 
proprietors.1 

§ 128. lUparian rights excepted. 
The conclusion, then, seems to be irresistible that the legis

lature intended section 1422 to have BOn'Ie meaning and effect; 
that they designed it to be a material and substantiallimitntion 
upon the otherwise general operation of the preceding clauses of 

lSee Ellis v. Tone, 58 Cal. 289: 
Pope v. Kinman, 64 Cal. 8: and 
in other reported cases decided 
since the Code took etIect. but 
which do not show when the 
('auses of action arose. some ref· 
~rcuce \0 \hi. title of \he Cod, 

would certainly have been made, 
If It had the etIect to abrogate all 
riparian rights. See Creighton v. 
Evan •. 63 Cal. 511; Lytle Creek Wa. 
ter Co. v. Perdew, 65 Cal. 447, 2 
Pac. Rep. 782. 
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the title. What are its meaning and its effect? A fair and rea
Sonable construction seems to leave no other alternative but 
that the section must have all the meaning, force, and effect 
which can result from the full, settled, and legal import of all 
its terms, considered as referring to and acting upon the then 
existing doctrines of the law established by judicial decisions. 
In other words, the common-law "riparian rights" of private 
"riparian proprietors" owning tracts of land upon the margins 
of natural streams in this state, which have been recognized, 
declared, and maintained by judicial decisions both before and 
since the Code, are not affected by the title of the Code; do not, 
in fact, come within the purview of its provisions. In short, 
the whole title hM no relation to, nor effect UpOll, the rights of 

\ those private owners who hold tracts of land bordering upon 
natural streams, but is confined in its operation to the rights of 
appropriating nnd using the waters of streams which flow wholly 
through public lanos of the United States or of the state. There 
seems to be no escape from this construction unless an entirely 
different meaning is to be given to the words "rights of riparian 
proprietors" when found in a statute, from that given by the 
universal consent of all judicial decisions. 

The supreme court has uniformly recognized and maintained 
the distinction between the common right of all persons to ap
propriate the water of streams while running wholly through 
public lands. and the rights of private riparian owners who have 
acquired private titles to lands on the banks of streams. It hal! 
recognized the technical terms "riparian rights" and "riparian 
proprietors," and has defined them as they have been defined 
and are understood at the common law. The doctrines decided 
by the supreme court concerning thl'se "riparian rights" have 
been summarized on a previous page, and need not be here 
repeated.1 There can be no reasonable doubt that thest! "ri· 
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parlan rigbts" of private owners on the banks of streams are re

ferred to by section 1422, are excepted or l"f'moved by it from 
the meaning and operation of the whole title, and are left exist
ing in the law of California as fully and completely as they were 
before the Code. The title of the Code thus finds its sole ap
plication to the water of streams flowing entirely through pub
lic lands, upon the banks of which no private owner has yet ac

quired title to any tract or parcel of private land. 
If it be urged that this construction virtually emasculates the 

entire title of the Code concerning water rights, and renders it 
virtually inoperativ('! over a large and most important branch of 
th~e rights, the answer is that this is the fault of the legisla
tion, and not of the construction. It is the duty of courts to 
take statutes as they are, to expound them according to the plain 
and natural import of their terms, and not to add to or take 
from them accortling to any notions which the judges may have 
as to what the legislature ought to have enacted. In the title of 
the Code under consideration the legislature has undoubtedly 
shirked its responsibility. Called upon to settle a question of 
the gravest importance, in which there are directly opposing 
interests involved, any settlement of which must necessarily be 
hostile to some large pecuniary interests, the legislaturE', under 
a mere appearance,-a Bimulncrum of settlement,-has, in fact, 
done nothing, but has left all the important questions of private 
water rights of private riparian owners in exactly the same posi
tion which they occupied prior to the Code. The failure of the 
legislature to do what it was supposed and desired by some it 
should do, can have no effect upon the action of the courts in 
construing and interpreting the statute R8 a whole. The court 
cannot enact a new and different statute. 

LAW w. B.-16 (241) 
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§ 117. Interpretation of section 1411- Luz v. 
Haggin. 

[The views advanced by our author in the preceding sections 
have received the sanction of the highest courtofCalifomia, and 
are thus in harmony with the authoritative interpretation of this 
obscure and ambiguous statute. In the case of Lux v. Haggin, I 
decided in 1884, it was said by Sharpstein, J.: "After carefully 
examining all the cases bearing on this question, we are unable 
to find one in which it is held, or C\'l'1l suggested, that outside 
of the mining districts the common-law doctrine of riparian 
rights does not apply with the same force and effect in this state 
as elsewhere.» And the reason why it did not apply to the min
ing districts is "thnt the government, being the owner of all the 
land through which a stream of water runs, had a right to per
mit the diversion and use of it by anyone who chose to divert 
and use it for mining, agricultuml, or other purposes. There 
i8 not only no occasion for the application of the doctrine of ri
varian proprietorship in such a case, but it is one to which the 
doctrine could not be applied.» The court continued: "The 
provisions of the Civil Code in respect to the appropriation of 
water must be limited to that which flows over lands owned 
by this state or by the United States. It cannot aireet the rights 
of riparian proprietors, (1) because it is expressly declared that 
it shan noti and (2) because an owner of land cannot be di
Tested of any interest which he has acquired in it except for a 
public use, and not then until just compensation has been malie 
for it. »1 

169 Cal. 255.4 Pac. Rep. 919. 928. 
I In this case a dissenting opin

ion waB delivered by H08~. J .• in 
which he said: "Of course the doc
trine of appropriation. as contra
distinguished to that of riparian 
righU, was not intended to. and in-

(242) 

deed could not. affect the rights of 
those persons holding under grants 
from the Spanish or Mexican gov
ernment-Fir,t. because the doc
trine is expressly limited to the 
waters IIpon what are known as 
the public lands; and, ,1C01UU1I, be-
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This case was reargued in 1886; and the opinion then pre
pared is so exhaustive in its scope, and is characterized by such 
learning and judicial acumen, that it may almost be said to con
stitute, in itself, a complete treatise on water rights. In regard 
to the point now under consideration, it was held that the water 
rights of the Blatt, as riparian owner, are not rest'rved by section 
1422 of the Code, because (whenever the state has not alreaely 
parted with its right to those who have acquired from it a legal 
or equitable title to riparian lands) the provisions of the Code 
oonfer the state's right to the flow on those appropriating water 
in the manner prescribed by the Code! Further, it was sug
gested in argument that the "riparian rights" designed to be re
served by section 1422 were such only as had become vested 
before the Code went into operation, and that, after that date, 
no genuine riparian rights could be acquireel in California. But 
the court held that the section in question is prott>ctive, not only 
of riparian rights existing when the Code was adopted, 'but also 
of the riparian rights of those who had acquired a title to lanel 
from the state after the adoption of the Code, and before an ap
propriation of water in accordance with the Code provisions. 
This decision was made to rest upon a point not previously con
sidered in any of the cases, but one of such importance and 80 

clear that it seems to terminate the whole controversy. To quote 
the language of McKinstry, J.: "We do not find it necessary to 
say that the prospective provisions of the Code would violate 
the obligation of a contract; but, when the state is prohibited 

caule the rightll of luch grantees 
Bre protected by the treaty with 
Mexico and the good faith of the 
government. It is the rights of 
such riparian proprietors as tlune 
that are unaffected by the doctrine 
of appropriation. and tllo,e Bre the 
ripariau righta that are excepted 
from the operation of the pro vls-

lona of the Civil Code, In relation 
to water·rights. by section 1422 of 
that Code." Lux v. Haggio. 69 
Cal. 2M, 4 Pac. Rep. 919, 935. But 
this view cannot be regarded aa 
tenable. 

I Lox v. Haggin, 69 Cal. 2M. 10 
Pac. Rep. 789. 
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from interfering with the primary disposal of the public lands 
of the United States, there is included a prohibition of any at
tempt on the part of the state to preclude the United States from 
transferring to its grantees its full and complete title to the land 
granted, with all its incidents. The same rule must apply to 
homesteaders, pre-emptioners, and other purchasers under the 
laws of the United States. To say that hereafter the purchaser 
from the United States shall not take any interest in the water 
flowing to, or in the trees on, or in the mines bent'llth, the sur
face, but others of our citizens shall have the privilege of remov
ing all these things, is to say that hereafter the United States 
shall not sell the water, wood, or ores." The learned judge con
tinued: "The section dcclares, in effect, that those appropriat
ing water under the previous sections shall not acquire the right 
to deprive of the flow of the stream those who shall have ob
tained from the state a title to, or right of possession in, ripa
rian lands. before proceedings lending to appropriation shall be 
taken. Such is the meaning of the words employed. Our 
conclusion on this branch of the case is that section 1422 saves 
and protects the ripnrian rights of nIl tho~e who, under the land 
laws of the state, shall have acquired from the state the right of 
possession to a tract of riparian land prior to the initiation of 
proceedings to appropriate water in accordance with the pro
visions of the Code. If section 1422 of the Civil Code were in
terpreted as saving aU riparian rights actually vested before the 
section took effect, the mere appropril\tor could acquire no rights 
to water by virtue of the provisions of the Code, but would be 
left to the enjoyment of such as he might secure by convention 
with the riparian proprietors. If nIl riparian rights existing 
when the section was adopted were preserved by section 1422. 
then, inasmuch as both the state and the United States were at 
that time riparian owners, the lands of neither government would 
be affected relating to water rightsj nor, of course, would any 
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suusequent grantee of either government be affected by those 
provisions." 1 

The common law, theJ'efore, defines and governs the water
rights of all persons owning lands upon a stream in California, 
where the waters of such stream had not been already appro
!"riateci when their titles accrued.] 

§ 128. Mexican law-E:ffect on riparian rights. 

[The recognition and enforcement of the common law doctrine 
of riparian rights, by the legislation and in the courts of Cali
fornia, is not in anywise affected or invalidated by the fact that 
the laws of Mexico obtained in that jurisdiction before its ad
mission as a state into the Union. If, under the Mexican 
regime, vested rights of property had grown up, of such a nature 
and to such an extent that the general enactment of the law of 
riparian proprietorship would have been inconsistent with their 
continued enjoyment, it is obvious that California would have 
had no power to destroy these rights by the adoption of the com
mon law, or by its legislation on the subject of waters. But, on 
the contrary, the Mexican law, as it existed at the time of the 
cession of California. did not confer nor recognize any inherent 
vested right, enforceable in the courts, in others than riparian 

. proprietors, to the use of any portion of the waters of a stream, 
nor any right, except as to those who actually appropriated 
waters in the manner and on the conditions prescribed by the 
laws. 

This subject was very fully discussed in the recent important 
case of Lux v. Haggin,l where the conclusion above indicated 
was reached and applied. It was contended by counsel that 
"the fundamental principle upon which all the Jaws of the for
mer governments of this territory upon tbis subject [waters and 
their uses] were based will be found to be that the Howing wa-

I Lux T. Haggin. 69 Cal 2M. 10 Pac. Rep. 674. lId. 
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ters of the streams and rivers of the country were dedicated to 
the common use of the inhabitants, subject to that legislative 
control which is the equivalent of the exercise of that legislative 
power which we know as the 'police power' of the state." And 
the court understood this proposition to mean that "the inhab
itants" of the territory, or at least the occupants of lands in each 
valley or water-shAd capable of irrigation from a stream flowing 
in it, had, under the Mexican law, a vested interest in the com
mon use, for irrigation and like purposes, to which the waters 
were "dedicated," which could not be taken away by the legis
lative power; that the dedication continues to the present hour; 
that the state of California has no power to restrict the use to 
riparian proprietors; that the statute of 1850, adopting the com
mon law as the rule of decision, is not to be construed as an at
tempt so to restrict the use; and, if it must be thus construed, 
it is invalid to that extent, since the power of the state is lim
ited to the mere regulation of the common use. But the court 
denied the view contended for, and announced the principle 
that, "by the law of Mexico, the running waters of Cnlifornin 
were not dedicated to the common use of all the inhabitants in 
such sense that they could not be depriVed of the common use." 

This doctrine was supported upon substantially the following 
reasoning: By the Roman law, three things, viz., air, running 
water, and the sea, (with its shores,) wtlre considered as com
mon to all. But the Roman jurists made a distinction between 
ru com.munu and rea puhlicle, including the sea among the for
mer and rivers among the latter. The same distinction was 
recognized by the Spanish writers,-bienu com.unea being those 
which, not being, as to ownership, the property of any, pertain 
to all as to their use,-as the air, rain, water, the sea, and itg 
beaches; and bienea publicos being those which, as to property, 
pertain to a people or nation, and, as to their nse, to all the in
dividuals of the territory or district,-such as rivers, shores, 
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ports, and public roads. And by the Mexican law the property 
in rivers pertained to the nation; the use, to the inha~itants. 
Now, whatever the common use to which rivers, harbors, and 
public roads were subjected, the enjoyment of such use would 
exclude the notion of an exclusive use or occupation which must 
interfere with a like use by others. But the common use of 
rivers would seem to be such as all could enjoy who had access 
to them Q8 river.. An eminent English judge speaks of a dis
tinction mentioned by the civilians between a river and its wa
ters; the former being, as it were, a perpetual body, and under 
the dominion of those in whose territory it is contained; the 
latter continualJy changing, and incapable, while it is there, of 
becoming the subject of property; and he adds: "It seems that 
the Roman law considered running water not as a bonu1l~ mcam, 

in which any might acquire a property, but as public or com
mon, in this sense only, that all might drink it. or apply it to 
the necessary purposes of supporting life; and thnt no one had 
any property in the wawr itself, except in that particular por
tion which he might have abstracted from the stream, anel of 
which he had the possession, and during the time of such p0s

session only.,,1 The common use of the waters, it would seem, 
existed only while they continued to flow in, and constituted a 
portion of, the river; but under the Mexican law an exclusive 
use of parts or the whole of the waters of a river might be legally 
acqU!red by individuals. By the Mexican Civil Code of 1870 
it is provide<!: "The property in waters which pertains to the 
state does not prejudice the rights which corporations or private 
individuals may have acquired ovt:r them by legitimate title, 
according to what is established in the special laws respecting 
public property. The exercise of property in waters is subject 
to what is provided in the following acts." Article 1066. It~ 

as is probable, the presumption is that the provisions of tb. 

1 Denman. J., in Mason v. Hill. ;; Barn. & Adol. 1. 
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Code ore declaratory of the pre-existing law, the right which 
could be acquired under the laws to the separate use of the por
\ions of a stream constituted an exclusive usufruct, of the na~ 
are of private property. which did not and could not co-exist 
with a common use of such waters by all.1 The court then con
tinued: "It was the policy of Mexico to foster and protect nav
igation. The rivers naturally adapted to the passage f)f water
craft were devoted to the common use for purposes of navigation. 
It would seem to be in the power of the sovereign (except so Car 
as the power is limited by the constitution of government) to 
authorize such diversions as shall interfere with navigation. It 
was never doubted that an act of parliament would operate to 
extinguish any public right to passage. Woolr. Waters, 289. 
While, however, a river remained a navigable river, the navi
gation was, by the civil law, common to all, unless the priv
ilege was limited to a class. Interference with the appropriate 
use of innavigable rivers was not thus absolutely prohibited by 
the Mexican law. The common use of the waters of such rivers 
by all who could legally gain access to them continued only 
whUe the waters lep;ally flowed in their natural channel, and the 
power of determining whether the public good-the purposes 
for which the social state exists-demands that the use of the 
whole or portions of the waters should pass as an exclusive right 
to one or a class of individuals remained in the sovereign. 
Whether the power is an incident to the ultimate domain or 
right of disposing of the property of the state, or is to be re

ferred to some other source or principle, the Mexican govern
ment employed the power of permitting the diversion of watera 
from innavigable streams, by those not riparian proprietors, upon 

J Among the authorities cited by 
the court are the following: 2 
Just. Inst. I, §§ I, 2; Bal. Int. Law, 
1'7; Moyle, Just. 184; Escriche; 

. Hall, Mex: Law. -'47; VinniUl. 

(248) 

Comm. Inst.; Muon v. Bill. G Barn. 
& Adol. 1; Bow. Mod. Civil Law. 
64; Mex. Civil Code, art. 1086. See. 
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such tenns and conditions, and with such limitations, as were 
established by law, or by usages and customs which had the 
force of law. That government saw fit to concede private rights 
to the exclusive use of the waters of such streams. It had pqtO#Sf' 

to do this, even if the consequence should be the entiredepriva-
. tion of the common use. It may be said that the Mexican laws 
which provided for such concessions to individuals or corpora
tions did not provide for granl8 to such persons, but were them
selves a recognition of a right in all to a use of the waters. But 
a system which provided for the mode of acquisition of vrivate, 
separate, and exclusive rights by individuals or corporations 
cannot be said to be merely in regulation of a common usc. 
Those who appropriated and diverted the waters of all inna\"i
gable river in accordance with the laws, obstructed pro tanto its 
common use. Nevertheless they acquired an exclusive right 
to the use of that which they diverted, because. if they com
plied with the esmbli8hed conditions, their rights were acquired 
under and in accordance with law, and the waters they diverted 
were no longer portions of the waters of a river, or subject to 
the common use. No one of such had any right in or to the 
water until he had complied with the conditions which author
ized him to appropriate it. En1ry one of such who complied 
with the conditions, and apprupriated water, acquired a vested 
right in such water, at least while he continued to use it, ex
cept in the single c.ase where he acquired a right merely condi
tional, under laws which reserved the power in the agents of 
the state or municipality to deprive him of it without indemni
fication."l ] 

§ 129. lUparian rights in Kern district. 

(We have shown that the cOlllmon law regulates the rights 
of riparian owners on the rivers and streams of California, un-

lLuz Y. Baggio. 69 Cal. 25.;, 10 Pac. Hep. 705-711. 
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affected by the provisions of the Civil Code. It is also held that 
the common law as to riparian rights was not abrogated by cer
tain statutes of the state applicable to a district of country within 
which is included the county of Kern, nor was the state estopped 
by such statutes from asserting its right to the flow of a natural 
stresm from that district to and over the lands granted to the 
state by the act of congress of 1850.1] 

§ 130. Common law of England. 

[The rights of riparian owners in California are to be deter
mined by the common law, because these rights are excepte8 
from the operation of the Code, and because the common law 
was adopted as the rule of decision ill that state by the act of 
April 13, 1850. This statute, it is held, adopts the common 
law of Engiand, not the civil law, nor the "ancient common 
law" of the civilians, nor the Mexican law, nor any hybrid sys
tem. And in ascertaining the common law of England, say the 
court, "we may and should examine and weigh the reasoning 
of the decisions, not only of the English courts, but Iilso of the 
courts of the United States, and of the several states, down to 
the present time.» "The report ofthe proceedings of the legis
lature shows that there was a considerable minority in favor of 
the adoption of the civil law; and there are circumstances ap
pearing from the proceedings tending to prove that the advan
tages of each system, as the fundamental law of the future, were 
discussed and fully considered. Under th~e circumstances, we 
must believe that, if it had been intended to exclude the com
mon law as to the riparian right, the intention would have been 
expressed. Moreover, it is a well-established principle that, 
when the legislature of this state has enacted a statute like one 
previously existing in other states, the courts here may look to 

I Luz T. Baggin. 69 Cal 2M. 10 Pac. Rep. '1IIIL. 
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the interpretation of such statute by the courts of the other 
states. II I] 

§ 131. Who are riparian owners. 

[Where a party has a contract for the purchase of lands ad
joining a river, upon conditions not yet fulfilled by him, he hos 
not yet acquired the fee, and cannot invoke the doctrine of ri
parian rights in his favor. 2 But one who, though not a riparian 
owner, derives his right to the use of running water from 8 ri
parian proprietor, may restrain an interference with such right 
by an upper riparian proprietor who uses the water for purposes 
not riparian.' So where adjoining land-owners agree that the 
waters of a certain stream be taken to a reservoir on the land of 
one of them, and that the other shall conduct half of the water 
through ditches to his land, these are covenants that run with 
the land, and the successor of either party has no right to go to 
a point higher up than where the stream reaciles theiradjoining 
lands, and convey the water to his land by some different llIenns, 
and claim the whole of it for his own use.' But it is held that 
a mere intruder on lnnd is limited to his actual possession, an(1 
the rights of a riparian proprietor do not attach to him.6 And 
80 al(lO, a mere possessor of unsurveyed gO\'ernment land has 
no riparian right.'! to the use of a stream of water flowing 
through it.'] 

§ 132. Prescriptive water rights. 

[While the common law recognizes no such thing as an ex
clusive right acquired by mere priority of appropriation of wa-

1 Lux v. HagglD, 89 Cal. 2M, 10 
Pac. Rep. 748.749. 

ISmhh v. LogaD. 18 Nev. 149, 8. 
0. 1 Pac. Rep. 878. 

'William8 •• Wadsworth, lit 
CoDD.277. 

'Weill v. BaldwiD, 84 en\. 476, 
.. o. 2 Pac. Rep. 249. 

I WatklDI v. HolmaD. 18 Pet. 25. 
• Lake v. Tollel. 8 Nev. 281i. 
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ter, it must be remembered that the riparian owner may obtain 
exclusive interests in the stream by grant or by prescription. 
In regard to the last named it is said: "The right acquired by 
pre!K~ription is only commensurate with the right enjoyed. The 
extent of the enjoyment measures the extent of the right. The 
right gained by prescription is always confined to the right aa 
exercised for the full period of time required by tbe statute, 
which is, in this state, five years. A party claiming a prescrip
tive right for five years, who, within that time, enlarges the 
use, cannot, at the eud of that time, claim the use as enlarged 
within that period." I The owner of a mill-dam cannot acquire 
a right by prescription to overflow adjoining lands while they 
belong to the Ullited States or to the state.1 And 80, if a party 
has acquired by prescription a right to divert water 80 that it 
flows into a creek runniug through his neighbor's land, such 
prE'SCriptive right does not extend to the overflowing of the wa

ter over 8uch land to the neighbor's injory.3 Where a 
l'iparian owner ha8 used the waters of a 8tream for the pur
IlOSe of iITigation, and h.a8 acquired a prescriptive right 
thereby, a lower riparian proprietor cannot obtain an injunc
tion restraining his 80 doing on the ground that the diver
sion of the water has become injurious through a gradual 
diminution in the natural volume of the stream.· But ·the 
right to the exclusive use of the water of a stream for irri
gating purposes cannot be acquired by adverse possession, 
where, during the time in which 8uch prescriptive right is 
claimed ro hal'e accrued, there has been an abundant 8upply 
of water in the stream for all claimants.6 In Maine, it is 

I Boynton v. Longley, 19 Nev. 69, 
6 Pac. Rep. 437, Hawley, J. 

IWaUier v. Miller, 11 Or. 329,8. 
c. 8 Pac. Rep. 3G4. 

'Tucker v. 8alem ~'louring-MiIl! 
Co., 13 Or. 28, s. c. 7 Pac. Rep. 53. 
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4 Messinger'. Appeal. 109 Pa. St. 
285. 4 AU. Rep. 162. 

6 Anaheim Water Co. v. Semi
tropic Water Co., 64 Cal. IM,80 
Pac. Rep. 628. 
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said that n right to the artificial flow of water through a 
water-course may be acquired by prescription.t And this 
8eeme also to be the doctrine ()f the Pacific statea.2] 

§ 133. Loss of riparian rights by adverse user 
and estoppel. 

[In the preceding section we saw that while a riparian 
owner, merely as such, has no right to the exclusive use of 
the stream, he may acquire such a right by grant or pre
scription. It now remains to be stated that the converse 
of this rule is equally of force; that is, that the rights at.
taching to the estate of a ripnrian owner, in virtue of such 
ownership, may be lost or forfeited by the exclusive adve1'8e 
use of the stream by another person, continued for a. sutH
cient length of time, or on the grounds of equitable estoppel. 
Thus, an adverse, exclusive, and uninterrupted use and en
joyment by one pE'rson and those under whom. he claiDUl. 
of all the waters of a. stream, taken therefrom by means 
of a ditch, and conveyed to certain mining grounds for min
ing purposes, for a period beyond that of the statute of lim
itations prescribing the time within which entry shall be 
made upon real property, will bar the owner of the land 
through which the stream runs of his riparian rights.s 

But here it is necessary to distinguish between the ac
quisition of water rights by prescription and the statutor~' 
appropriation of such rights under the system explained in 
the earlier parts of this work. In those states where the 

l}fllrchle v. Gates. 78 Me. 804. " 
Atl. Rep_ 698; Dority v. DUDnlng. 
78 Me. 681. 6 Atl. Rep. 6-

ITrambley v. LutermaD. (N. 
Mex.) 27 Pac. Rep. 812. 

'Huston v. Bybee. 17 Oreg. 140. 
20 Pac. Rep. 51. See. also. Faull 
v. Cooke. 19 Oreg. 4!S5. 26 Pac. 
Rep. 8S2j HeilbroD v. KiDgs RIyer 

& F. C. Co .• 76 Cal. 11.17 Pac. Rep. 
988: Last Vhance Water·Ditcb Co. 
v. Heilbron.86 Cal. 1 26 Pac. Rep. 
523: Spargur v. Heard. 90 Cal. 221. 
27 Pac. Rep. 198: Cbauvet v. Hill. 
93 Cal. 407. 28 Pac. Rep. 10116; Ball 
v. Kehl. 9Ii Cal. 606,8G Pac. Rep. 
78G. 
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rights of riparian proprietors, as such, are reco~ and 
protected, no appropriation can confer upon the appropri· 
ator any rights 'Which would be in derogation of riparian 
rights on the same stream already vested. In such a case, 
therefore, the technical appropriation of the water is of no 
avail. At the same time, while it would be an unlawful 
act, in the sense of being actionable, still, if allowed to pas~ 
by the riparian owner, it may incidentally serve a useful 
purpose, viz. that of giYing notice. But if the appropriator 

. ultimately acquires rights adverse to those of the riparian 
proprietor, it will not be in consequence of the appropria
tion, but in consequence of his adverse user during the 
~tatutory period. Upon this point the snpreme conrt of 
California has spoken as follows: "The term ~ppropria
tion,' as applied to the acquirement of the right to the use 
of water, has in this state a stat·utory technical meaning; 
lind the simple act of appropriation under the statute will 
not of itself defent or extinguish any prior right. Actual 
and uninterrupted user, ho'Wever, with or without the stat
utory appropriation, if adverse, for a useful purpose, and 
under claim of right, continued for the period prescribed 
by the statute of limitations, gives a prescriptive right 
which 'Will extinguish the lights of the riparian proprietor. 
Rtatutory appropriation, therefore, is not necessary to pre
scription, but it gives to one who seeks to acquiI"t, a right 
by prescription this ndvnntage, that it gives to prior claim
ants notice t·hat his user is adverse and under claim of right, 
nnd sets the statute in motion against such prior claimant."1 

The adverse user, ho'WeYer, must be continued without 
interference on the part of the ripnrian owner. For ex
ample, repeated and long-continued incursions on the ri
parian owner's land by the appropriator, for the purpose of 
diverting the water into the latter's ditch, will give him no 

1 Alta L. & W. Co. v. Hancock, 8.'i Cal. 219. 24 Pac. Rep. M5. 
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prescriptive rights, where the riparian owner restored the 
wa ter to its natural channel as often 8.8 he discovered the 
diversion.1 Also it is necessary that the adverse use 
should be continuous. But it is held that the adverse user 
of an ilTigating ditch, through tbe lands of another, only 
during the cropping senson, the di tch not being needed 
at other times, constitutes a continuous adverse user, as the 
omission to use when not needed does not break the con
tinuity of the user/~ A "squatter" who enters upon, occu
pies, and cultivates part of the riparian land of another, 
claiming adveraely in the belief that it is government land, 
can gain no title to the use of the w,aters of the stream by 
diverting and using them for purposes of irrigating such land, 
since such use inures to the benefit of the true owner, and 
is not adverse 10 him; and it can make no difference that 

lLeat Chance Water-Ditch Co. v. 
Heilbron. 88 Cal. 1. S6 Pac. Rep. 
528. 

IHesperiaL. &W. Co. v. Rogers. 
88 Cal. 10. 2S Pac. Rep. 196. lu 
this case. the court observed: 
"The correct rule as to continuity 
of user to give a preaumptive 
rigbt to an easement. and wbat 
shall constitute lIuch continuity. 
can be atated only with reference 
to tbe nature and cbaracter of the 
right claimed. Tbe rigbt is not 
abandoned to the use of a ditch 
to couvey water for purposea of 
irrigation because water does not 
flow in it every day in tbe year. 
The party claimant dnea not need 
tbe ditch every day in the year. 
and tbe law does not require him 
to constitute ('ontinulty of use to 
use tbe water wben he does not 
need it. If he has used the ditch 
at such times as be needed it. it is 
regarded by the law aa a contiuu-

ous use. If a right of way over 
another's land baa been used for 
more tban five years. it Is not nec
essary to make good sucb use that 
tbe claimant bas used it every day. 
He uses It every day, or once in 
every week. or twice a month. as 
his needs require. He Is not re
quired to go over It wben be does 
not need It, to make his use of tbe 
way continuous. The claimant is 
required to make auch reasonable 
uae of tbe way as his needs re
quire. So it is of tbe ditch. If. 
whenever the claimant needs it. 
from time to time. he makes use 
of It. this is a continuous lise. An 
omission to use when not needed 
does not disprove a continuity of 
U!le. shown by using it when need
ed. Bodfish v. Bodfish. 105 Maaa. 
819. Neither such intermission 
nor omission breaks the continu
ity ... 
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the land iITigated does not border on the Stream, since such 
la.nd is not segregated in title by the occupancy, but remaina 
part of the entire riparian tract.1 And no prescriptive 
light, as agailHlt the usea to which &n upper riparian pro
prietor may employ the water of the stream, ean be acquired 
by the lower proprietor by merely diverting and using the 
water below.2 

The riparian owner may also be precluded, in certain 
cases. on the ground of estoppel, from insisting upon his 
riparian rights. Thus, in a case in Oregon, it appeared that 
the defendant had diverted the water of 8. stream under 
a claim of title, and he believed, and had reason to believe, 
that the claim was well founded, and the plaintiff, the ri
parian owner, stood by without asserting or making known 
his claim, while the defendant was expending large sums 
of money and making extensive improvements under an 
honest and reasonable belief that he had the right to make 
such diversion, and without which right his expenditures 
would prove a total loss. And it was held that the plaintiff 
Hhould not be permitted to set up his riparian interest.3 

But the fact that riparian owners made no objection to the 
use of water by an appropriator during seasons of abun
dance, when it natumlly flowed down the river, gives the 
appropriator no prescriptive right to change the course of 
the flow in seasons of scarcity for the purpose of contino 
uing the supply.· And it has been held that the rights of 
riparian owne1'8 are not lost by mere non-user of them.1I 

1 Alta L. & W. Co. v. Hancock, 
85 Cal. 219,24 Pac. Rep.845. 

• Mud Creek Irr. Co. v, Vivian, 
74 Tex. 170, 11 S. W. Rep. 1078. 

8Curtil v. La Grande Water Co., 
20 Ore {. 34, 2.5 Pac. Rep. 878. See, 
allo, Dalton v. Rentaria, (Ariz.) 
Iii Pac. Rep. 87. 
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• Last Chance Water· Ditch Co. 
v. Heilbron, 86 Cal. 1,26 Pac. Rep. 
528. 

Ij Whitney V. Wheeler Cotton 
Mills, llil Mus. 896, 24 N. E. Rep. 
774, ciUng Johnson V. Jordan. 2 
Mete. (Man.) 284. 
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II. USES TO WHICH THE WATER MAY BE PuT. 

§ 184. General statement of riparian rights-Van 
Sickle v. Haines. 

It thus appearing that the title of the Code concerning water 
rights has no application to nor operation upon the riparian 
rights of private riparian proprietors who hold the title to tracts 
of land on the banks of natural running streams in this state; 
that those rights are left existing as they have been declared by 
judicial decisions made before and since the adoption of the 
Code; and that those rights have thus been declared by judicial 
decisions to be substantially the same as the rights created, rec
ognized, regulated, and protected by the common-law doctrines 
relating to the subject,-we are now in a po:$ition to inquire, 
with more of detail, what are the nature, extent, and limits of 
the rights held by private riparian proprietors in California; 
what uses of the water of streams do they confer, permit, or for
bidj with special attention to the inquiry whether they permit 
the use of water for purposes of irrigation, and, if so, to what 
extent and under what limitations. As a preliminary to this 
proposed examination, I shall quote at lIome length from a de
cision made by the supreme court of Nevada, which covers all 
of the questions. The sam~ physical conditions affecting the 
use of wllter exist in both states, and in both the common-law 
doctrines concerning the rights of private riparian proprietors 
are recognized as substantially controlling. These facts alone 
would recommend the decision to the attention of the courts and 
profession of Califonliaj but the decision itself is so important, 
and the opinion of Chief Justice Lewis is so able, learned, and 
exhaustive, that no excuse is needed for the long extracts which 
I have made. If the common-law doctrines still determine and 
regulate the rights of private riparian proprietors in our own 

LAW w. R.-17 (257) 
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state, it is proper to know what these doctrines are, how th~y 
have been settled, and uPon what authority they rest. The 
facts of the case present in a marked manner the distinction be
tween the appropriation of water from streams while flowing 
wholly over the public lands of the United States, and the rights 
to the water held by a proprietor who has acquired a title as 
private owner to a tract of land bordering upon a stream. The 
opinion shows in the c1earest manner the general nature! extent, 
and limits of the rights possessed by such pri\·ate riparian pro
prietor, as ~15tablished by the o\'erwhelming C01I8ClISU$ of author
ities, English Dnd American. Unless I am entirely wrong in 
~e construction placel1 upon the title in the Civil Code, and 
lInless the decisions of the California supreme court, heretofore 
quoted, are to be wholly disregarded, then, as it seems to me, 
the opinion of Chief Justice Lewis, in its reasoning and its con
elusions, ap}oIlies to and defines the rights of private riparian 
proprietors in California, with one modification, to be subse
'luently mentioned, growing out of a 1110re recent statute of con
gress. The case to which I refer, and from which I now pro
ceed to quote, is Van Sickle v. Haines. l 

The filets were brietly as follows: In 1857 the plaintiff, Van 
Sickle, divprted n portion of the waters of Daggett creek, a nnt
'Ural inna\'igable 15tl'cllm, by means of a ditch for irrigating and 
domestic purposes, to be used upon a tract of land in his pos
session not situated upon the banks of said creek. The diver
sion was made at a point then on the public land, but the tract 
.f land bordering on the creek and including this point was, in 
1864, conveyed by pntent from the United States to the defend
ant Haines. In 1865 Van Sickle obtained a patent from the 

J 7 Nev, 249. rBut note that thia force in Nevada, wu impliedly 
lliecision. In so far as it holds that lJ17erru{ed in Reno SmelLing Works 
the common·law doctrine of ripa- v. Stevenson, 20 N.v. 269, 21 Pac. 
man rights is applicable and in Rep, 817.] 
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United States (or the tract in his possession, on which he used 
the water. In 1867 Haines constructed a flume on his own 
land, and by its means diverted the water of the creE>k for the 
benefit of his own riparian tract of land, and thereby deprived 
Van Sickle of the supply of water which he had been using. 
In 1870 Van Sickle brought an action, which resulted in a 
judgment for damages against Haines. and a perpetual injun<. ... 
tion rt'Strnining him from interfering with the plaintiff's prior 
appropriation. It should be carefully noticed that the plain
tiff, Van Sickle, was not a riparian proprietor. On appeal, the 
judgment was reversed by the supreme court, and a decree was 
ordered for the defendant dismissing the suit. The court heldj 
among other points, that, since there can be no title acquired 
by adverse user again~t the United States, the time during 
which a person diverts water from a stream wholly on the pub
lic land, previous to the issue of a patent to a private riparian 
proprietor, cannot be set up 08 an adverse user against such pat
entee. The same has been held by California decisions.1 The 
plaintiff presented a petition for a rehearing, and thereupon a 
tecOnd most able and exhaustive opinion by I~wis, C. J. t was 
delivered, from which I shall quote severnl passages that seem 
to bear upon the general questions under discussion. This 
opinion opens with some preliminary observations which are 
·peculiarly appropriate and instructive, (pages 257, 258:) "We 
are unable to understand from the petition what exact condi
tion is assigned to running water in the catalogue of rights or 
property; or what the nature of the title which may be acquired 
to it, if any. Much thereof is devoted to showing that there 
\!Qn be no property in running water; that it is, and must of 
necessity remain, common to all; that it is a thing' the proP'" 
erty of which belongs to no person, but the use to all; I and in 

lPOpe v. Kinman, 54 Cal. 8. 
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the same sentence it is SIIid that it 'is publici juris, n:a c:omtrIunU, 
and bonum meanB.' This abandon in the use of legal expres
sions is evidently the result of a radical misunderstanding of 
the signification which is given to them in the books of law. 
True, it is often eaid that water is publici juris. or belongs to 
those things which are rea communesj but how it can be either 
publici juris or rea communiB and also bonum Means is a problem 
not yet solved in the science of the law. If common property, 
or, as argued by counsel, something in which no one has an ab
solute property, but everyone has the use, the right to the use 
must then certainly be in the community; but bonum t1aCClnB is 
a thing without an owner of any kind, and which belongs ab
solutely to the person who may first find or appropriate it, and 
he has the complete right of property in it as against the world. 
It is a 8at contradiction, in terms, to say that running water is 
at the same time common property and bonum means. But we 
have the word of Lord Denman in Mason v. Hill,· and of Baron 
Parke in Embrey v. Owen's Ex'rs,1 that it was never consid
ered bonum vacans. Nor are these contradictions confined sim
ply to legal terms. The argument proceeds upon the assump
tion that running water belongs to the commllDity generally, 
and authorities are cited which are supposed to sustain that doo
trine, as the quotation from Blackstone, who says, C water flow
ing is publici juris. By the Roman law, water, light, and air 
were rea communes, and which were defined things, the property 
of which belongs to no person, but the use to all.' Yet, after 
arguing to show that water is common property, it is also 
claimed that a stream may be absolutely appropriated by the 
first person who may wish to use it. In other words, that wa
ter, instead of being something which belongs to all in com
mon, as is argued at first, is a thing which belongs absolutely 

Iii BarD. & Ado!. 22. 
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to him who first appropriated it, to the extent even that, if it 
be necessary for the purpose for which the appropriation is 
made, it may be rompJetely consumed. Surely, the two prop
ositions are as irreconcilably contradictory as any that can be 

named. As an illustration, it ill argued that running water is 
like the air, to which certainly all hove an equal right, and with 
which no one has the right to inlerfere to the injury of another. 
But in this case the right is claimed by Van Sickle to deprive 
the appellant of the stream, which in ~he ordinary COUl'&8 of 
things he' would be enabled to enjoy, and to appropriate it ex
clusively to himself. If running water be like the air, then 
tmre1y no one has the right to interfere with it in its natural 
state to the prejudice of others. When positions 80 utterly con
tradictory are assumed, the real questions in the case are likely 
to be involved and obscured, rather than elucidated." The fol
'lowing observations concerning the influence which the "public 
interests" should have upon the decisions of cases involving pri
vate rights, are of weighty importance in this community as 
well as in Nevada and every other state. While courts most 
certainly have a legislative function, since the great body of 
common law and of equity has been built up by courts, it should 
never be forgotten that courts do not rightfully pOdSes8 the 
power oflegislating from motivea of mere policy (Jf' expediency. The 
duty of courts is to declare and protect private rights of suitors 
by applying or extending flome established principle or doctrine 
to new conditions of facts. The court say, (page 259:) CI Be
fore proceeding to an investigation of the l~al questions really 
involved in the case, we may state, once for all, that the fact 
that the case is of great interest to the public, whose rights, it 
is claimed, 'are seriously disturbed by the derision,' is a con
sideration which, in very doubtful cases, may, and perhaps 
should, have some weight with judicial tribunals. But that 
the interests of the public should receive a more favorable con-
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sideration than those of any individual, or that the legal rights 
of the humblest person in the state should ~e sacrificed to the 
weal of the many, is a doctrine which, it is to be hoped, will 
never receive sanction from the tribunals of this country. The 
public is in nothing more interested than in scrupulously pro
tecting each individual citizen in every right guarantied to him 
by the law, and in sacrificing none, not even the most trivial, 
to further its own interests. Every individual has the right, 
equally with the public at large, to claim a fair, impartial con
sideration of his case; for the rights of the public are no more 
sacred, or entitled to greater protection in law, than those of the 
individual; and therefore, in actions between individuals. the 
consideration of public interest has weight only when there ill 
grave doubt as to where the right lies. This doctrine which 
would justify the courts in depriving a person of a civil right 
to-day for the public good, might to-morrow force them to sac
rifice his life to the clamor of a mob; which would deprive 
Haines of his property at one time, might operate against Van 
Sickle at another. As in this case we have no doubt whatever 
as to what should be our conclusion, the fact that it may inju· 
riouslyaffect the public can have no weight in its consideration. 
Happily, however, we do not think the decision, if properly un
derstood, will produce the gcneral disastrous results appre
he~ded by counse)." Coming to the merits of the case, thc 
learned chief justice states the material questions to be consid
ered and determined, (page 260:) "As the appellant claims the 
water of Daggett creek as an incident to the land patented to 
him by the United Stntes, and as it is admitted that he could 
get only such title and right as was vested in the United Statt's 
itself, it becomes necessary to ascertain what is the nature of 
the rights of the federal government to the public land, and we 
purpose to show (1) that the United States has the absolute 
and perfect title; (2) that running water is primarily an inci-
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dent to or part of the soU over which it naturally flows; (3) that 
the right of the riparian proprietor does not depend upon the 
appropriation of the water by him to any special purpose, but 
that it is a right incident to his ownership in the land to have 
the water flow in its natural course and condition, subject only 
to those changes which may be occasioned by such use by the 
proprietors above him as the law permits them to make of it; 
(4) that the government patent conveyed to Haines not only the 
land, but the stream naturally flowin~ through it; (5) that the 
common law is the law of this state, and must prevail in all 
cases where the right to water is based upon the absolute own
ership olthe soil." The chief justice follows this statement by 
an elaborate argument and citation of authorities showing that 
the United States has the absolute title in fee-simple in all the 
public lands, to the same extent and in like manner as any pri
vate owner has; and that this title includes all the incidents and 
power of absolute private ownership, (pages 261-264.) As the 
correctness of these conclusions is undoubted, it is unnecessary 
to quote this portion of the opinion. He then proceeds to con
sider the right to water as an incident of ownership, (page 264:) 
"Being absolute owner of the soil, the source of all title thereto, 
and entitled to all the remedies for its protection and preserva
tion which are given to any individual owner, it certainly can
not be maintained that the United States is not equally enti
tled to everything which is naturally such an inseparable inci
dent to the land that it is frequently spoken of as a part of the 
soil itself. Such an incident is a natural wa~r-course. 101 
passes by deed of the soil without any mention, and forms as 
marked a featnre of the land throl1~h which it passes as the trees 
upon it or the vegetation which it nourishes. Nothing more 
readily recommends itself to the understanding than that aa 
element which the laws of nature have connected with the free
hold, and which, without any effort on the part of man, clothes 
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it with ref'reBhing verdure, -when without it there muat be 
only forbidding nakedness; creating fertility and productiveDe81 
where otherwise there would be only sterility; at once adminis
tering pleasure and affording profit,-is necessarily a part of or 
incident to his land. This is the natural effect of running wa
ter, independent of any use which may be made of it in admin
istering to the immediate wants of man and beast. How fie. 
quen' i9 it that small streamll of water are found to add im
measurably to the value of estates, even where no particular use 
is made or intended to be made of them. It is very seldom, in
deed, that they do not to some extent enhance the value of real 
property, and they are frequently esteemed invaluable. ... ... ... 
How can it be said, then, that a water-course is not essentially 
a part of the freehold itself. That it is BO, the authorities 
bear abundant witness. We do not wish to be understood u 
saying that there is such an absolute property in the water that 
the whole stream may be destroyed by a riparian proprietor, 80 

that others below him will be deprived of it; but that it is an 
incident of his land to the extent that he has the right. to have 
it cont.inue to flow in its natural course, subject to such changes 
only as may be occasioned by such use of it 88 the law allows 
the various proprietors to make, as it passes along, and which 
will be hereafter more fully explained. In this sense only is 
the right to be understood, when spoken of in the authorities 
about to be quoted." The opinion then quotes numerous au
thorities, and it may not be inappropriate to copy those which 
are cited from American decisions. 

After quoting the general definitions given by Lord Coke and 
.y Mr. Angell, the chief justice proceeds, (page 266:) "The su
preme court of Ohio saYS:l 'The uses of the waters of private 
Itreams belong to the owners of the land over which they flow. 

1 Buckingham v. Smith. 10 Ohio, S9'1. 

(264) 

Digitized by Goog Ie 



Ch.7] BIPABIAN BIGHTS. § 134 

They are 88 much individual property 88 the stones scattered 
over the soil. ' Chancellor Kent says: 1 'A right to a stream of 
water is 88 sacred 88 a right to the soil over which it flows. It 
is a part of the freehold of which no man can be dil!Seized but 
by the lawful judgment of his peers, or by due prO\.'e8S of law.' 
It is said in the note to Ex parte Jennings:! 'The general dis
tinction deemed of so much excellence and importance by these 
learned judges, and which at this day no lawyer will hazard his 
reputation by controverting, is that rivers not navigable-that is, 
fresh-water rivers of what kind soever, do of common right be
long to the owners of the soil adjacent, to the extent of their 
land in length i but that ri ,'ers where the tide ebbs and flows be

long of common right to the state.' In Wadsworth v. Tillot
SOll, a speaking of the rights to a water-course, the supreme court 
says: 'This right is not an easement or appurtenance, but is 
inseparably annexed to the soil, and is parcel of the land itself. JJ 

Chi"f Justice Shaw saYS:4 'The right to flowing water is now 
well settled to be a right incident to property in the land.' In 
another case the same judge saYS:6 'It is inseparably annexed 
to the soil, and passes with it, not 88 an easement or as an appur
tenance, but 88 parcel. Use does not create it, and disuse can
not destroy nor suspend it.' The supreme court of North Car
olina says:' 'The right is not founded in user, but is inherent 
in the ownership of the soil, and, when a title by use is set up 
88 against another proprietor. there must be an enjoyment. for 
such a length of time as will be evidence of a grant.' * * * 
• The common right here spoken of is not that existing in all 
men in respect to things publici jU1-i8, but that common to the 
proprietors of the land on the stream. And, as between them, 

J Gardner •• Village of New, 
burgh. 2 Johns. Ch. 188. 
'I Cow. MB. 
115 Conn. 8'lI. 

4Elliot v. Fitchburg R. R.. 10 
CUBh. 198. 

6.Johnson v. Jordan. 2 Mete. 289. 
• Pugh •. Wheeler, 2 De.. & B. 

M. 
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the use to which one is entitled is not that which he happens 
toget before another. but it is that which. by reason of his OWD

ership of the land on the stream, he can enjoy on his land and 
as appurtenant to it.' The supreme court of Vermont say:' 
'The owner ofland has rights to the use of a private stream run
ning over his land peculiar to himself as owner of the land, Dot 
derived from occupancy or appropriation, and not common to 
the whole community. It is the right to the natural flow of the 
stream. Of this right he cannot be deprived by the mere use 
or appropriation by another, but only by grant, or by the use 
or occupancy of another, for such length of time as that there
from a jZrant may be presumed. ,,, The right to the water of run-

. ning streams being thus an incident of ownership by a riparian 
proprietor is held by the United States as completely as by any 
prh'ate owner, and necessarily passes to its grantee by the pat
ent which conveys the fulllegnl title to the tract of land border
ing 011 the stream. In examining still more closely the nature 
of the right, and showing that it does not depend upon actual 
use or appropriation of the water by a riparian owner, the 
learned chief justice most ably proceeds as follows, (pages 268-
272:) "If a stream be a.n incident to the land, it can no more 
be diverted, simply because it cannot be presently used by the 
person owning the land, than he call be deprived of any other 
property for the &lIne reason. The whole argument on this 
point evidently originates out of a.n utter misunderstanding of 
what is meant by the language, when it is said that the riparian 
proprietor 'has no property in the water itself, but simply a 
usufruct while it passes along.' The reason for this expression 
is this: that as each proprietor has a right to the flow of the 
stream through his land as it was wont to flow, as it is the com
mon property of all the owners of the soil through which it 

I Davi. v. Fuller, 18 Vt. 178. 
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passes, no one of them can have such a property in the water as 
will entitle him to consume or divert it all from those on the 
stream below him, as he might do if he had an absolute prop
elty in the water itself; hence the expression so often used. It 
is, however, never employed as limiting the entire right of the 
riparian proprietor to the 'nIere U8e of the water. He has another 
right, and one which is universally admitted; that is, the right 
to have the stream continue to flow through his land, irrespect
ive of whether he may need it for any special purpose or not. 
He has the right to the natu1l11 benefit which a stream nffords, 
independent of any particular use, for the fertility which its nat
ural flow imparts to the soil. In other words, his right has a 
double aSPf'Ct: First, the right of having the course of the stream 
continued through his land, which is absolute and complete, as 
against all the world; and, secondly, the right to make such use 
of the water, as it passes through his land, as will not dam~e 
those who are located on the same stream, and are entitled to 
equal rights with himself. If this be not the character of his 
right, what is to be understood by the maxim too often.quoterl, 
and which lies at the foundation of water rights, aqua ClLmt et 
debet currere ut c",.rere BOlebatf This is substantially that no 
man has the right to divert a stream from it.~ natural coursej 
for to say that water should be permitted to run as it used 
~, is a prohibition upon all to dh'ert it from its course; and 
thus the very maxim shows the proprietors have the right to 
claim that the stroom shall be permitted to run through their 
land in its natural channel, independent of whether they make 
any particular use of it or not. Suppose there be a water-full or 
water-power upon a tract of land, and it may be supposed that 
the tract is valuable oruy for a mill-site, but is not pre~cntly 
used, will it be said that its whole value may be destroyed by 
the diversion of the water, or that a valuable mineral IIpring, 
which is not yet used, may be abstracted from it, and that the 
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owner had no remedy, simply because be bad not appropriated 
it to BOme useful purpose wben the diversion or abstraction took 
place? Indeed, the authorities are, without exception, that the 
right to have thl' water flow in its accustomed channel does not 
depend upon the fact that any special use is or may be made of 
it by the proprietors; and no case, no dictum, and no intima· 
tion of opinion to the contrary, when rightly understood, can 
be found in the books. It is said by Mr. Phear 1 'that every ri· 
parian proprietor has a right, whether be uses the str«.>am or 
not, to have its natural conditions within his own limits pre
served from sensible disturbances aribing fr'lm acts on the purt. 
of the riparian proprietors, whether above or below, or on the 
opposite banks.' The court of king's bench say:1 'The propo
sition that the first occupant of running water for a beneficial 
purpose has a good title to it, is perfectly true in thia sense, viz., 
that neither the owner of the land below can pen back the wa
ter, nor the owner of the land above divert it to his prejudice. 
In this, as in any other case of injury to real property, p0sses

sion is a good title against a wrong-doer, and the owner of the 
land who applies the stream that runs through it to the use of 
a mill newly erected, or to other purposes, if the stream is di
verted or obstructed, may recover for the consequential injury 
to the mill. But it is a very different question whelkr he can take 
away fro'nl the oumer of the land belm» one of ita Mtural admnt.aga, 
which is capable of being applied to profitable purposes, and 
generally increases the fertility of the soil even wbere unapplied, 
and deprive him of it altogether by anticipating him in its ap
plication to a useful propose. If this be so, a considerable part 
of the value of an estate might at any time be taken away; and 
by parity of reasoning a valuable mineral spring might be ab
stracted from the proprietor in whose land it rises, and converted 

1 Phear. Waler-c.:our8e8. 31. 
I Mason Y. Hill. 5 Barn. " A.dol. 11. 
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to the proSt of another.' Mr. Justice Creswell saYS:l 'It ap
pears to· us that all persons owning lands on the margin of a 
flowing stream have, by nature, certain rights to use the water 
of that stream, whether they exercise those rights orn'lt.' And 
Lord Ellenborougb saYS:1 I The general rule of law as ap'plied 
to this subje(,:t is that, independent of any pllrticular enjoyment 
used or to be had by another, every man has a right to have 
the advantage of a flow of water in his own land.' The supreme 
court of Massachusetts says:s 'If the use which one makes of 
bis right in the stream is not a reasonable use, or if it causes n 
substantial and actual damage to the proprietor below by dimin
ishing the value of his land, though at the same time he has no 
mill or other work to sustllin present damnge. still, if the party 
then using it hns not acquired a right by grant, or by actual 
appropriation and enjoyment for twenty years, it is an encroach
ment on the right of the lower proprietor for which an action 
will lie.' The learned Chief Justice Ruffin of North Carolina 
says upon this point:' 'The argument of the counsel, however, 
:lssumes that the right to water can be acquired only by use, 
and therein we think consists its error. The dicta on which he 
relies had reference to the cases of prescriptive title, or where 
the party had only the rights of a possessor. But it is not true 
that the right to water is acquiren only by its use, and that it 
cannot exist independent of any particular use of it. That doc
tnne is correctly applied to the air and to the sea, or such b0d
ies of water as from their immf!nsity cannot be appropriated by 
individuals, or ought to be kept as common highways for the 
constant use of the country and the enjoyment of all men. In 
such case particular persons cannot acquire a right,-that is, a 

1 BampsoD v. Hoddinott. 1 C. B. 
(N.5.)611. 

IBealey Y. Shaw, 8 Eut. m 

IEllIot Y. Fitchburg R. R.. 10 
Cush. 191. 

'Pugh Y. Wheeler, a De? & B. 
GO. 
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several and exclusive right, by use or any other meansj but 
with smaller streams it is otherwise. They may still be publici 
juN, so far as to allow all persons to drink the water and the 
like, and also so far as to prevent a person to whose land it 
comea from thus consuming it entirely by applying it to other 
purposes than those for which it is conceded to e\Tery one, 
ad lamndu7l~ et potandum, as to divert or corrupt it.' And the 
supreme court of New York saYS:1 'A person through whose 
farm a stream naturally flows is entitled to have it pass through 
his land, although he may not require the whole or any part 
of it for the use of machinery .• Upon any other principle tbis 
right to the stream, which is as perfect and indefeasible as the 
right to the soil, would always depend upon the use, and a party 
who did not occupy the whole for special purposes would be 
exposed to have the same diverted by his neighbor above him 
without remedy, and which diversion by twenty years' enjoy
ment would ripen into a prescriptive right beyond his control, 
and thereby defeat any su bsequellt use.' Such is the invariable 
rule, iterated and reiterated through all the books, and of which 
there seems to be no denial. These cases show that the owner 
of soil can insist upon having the stream continue to run through 
his land as it was wont, independent of any special use of it. 
The fact, as stated by Chief Justice Ruffin, that he is necessarily 
and at all times using the water running through his land, in 
so far at leust as the waler imparts fertility to the soil and en
hances its value, is a sufficient user to entitle him to claim that 
he shall not be deprh'cJ of it." 

The learned judge then proc.eeds to discuss at length the effect 
of certain territorial legislation, but this portion of his opinion 
I omit, 8ince it has no bearing upon any general questions. T~e 

conclusion of his opinion touches upon a subject of great inter-

1 Crooker v. Bragg. 10 Wcnd.260. See. alBo. Corning v. Troy IroD & 
Nail }<'actory. 40 N. Y. 191. 
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est in the state of California, and I shall therefore quote it at 
length, (pages 284-2j7:) "It is said that the role which is 
adopted in this case may be the rule of the common law, but 
that it is 110t applicable to our situation, and therefore should 
not be followt'd. We have shown that a stream is an incident 
of the land through which it naturnlly flows; tbat it is, in fact, a 
part of the soil itself; that the right to have it continue to flow is 
as sacred a right as that to the soil itself; that, being so an incident 
ofilie land, it necessarily PRSSes by conveyance oCthe land. Such 
being the law, we are unable to understand how or by what au
thority this court can say the I ,atent of the United States does not 
convey as complete and perfect a title to its patentee in the state 
of Nevada as it dOt'S elsewhere. There is no role within our 
knowledge which would justify a court, independent of any com
mon-law principle, in holding that the appellant Haines should 
not have the benefits of a stream of water whicb the paramount. 
l)roprietor of the soil gmnts to him by its letters patent. It might 
as well be said that the courts can deprive him of the land it
self by holding that it did not pass by the patent, as to rule so 
respecting that which ill univ~rsally admitted Rnd held to bean 
inseparable Rnd valuable incident to it. But perhaps it is an un
warranted conclusion drawn from our opinion in this case, 
namely, that the water of a stream could not be used by the ri
parian proprietor for mgaticm, which is thought to be inappli
cable to the condition of things in this state. To this it may be 
answered-First, that no such decision has been made, nor has 
anything of the kind been intimatE.'d; second, whatever the com
mon-law role may be, whether applicable or not, it is made the 
law of this staw, and is as binding on us as is any statute ever 
adopted by the legislnture; and therefore we have no more 
power to 'annul or repUdiate it than we have to disregard a leg
islative act. The first legislaturE.' of the territory of Nevada (see 
St. 1861, p. 1) declared that 'the common law of England, so 
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far 88 it is not repugnant to or inconsistent with the constitu
tion or laws of the United States, or the laws of the territory of 
Nevada, shall be the rule of decision in all courts of this terri
tory.' Our state constitution adopted this by section 2 of the 
schedult>. Hence, although the common law might, in the 
opinion of judges, be inapplicahle, still, if not in conflict with 
the constitution or laws of the United States, or the constitution 
or laws of Nevada, it must nevertheless be enforced. But sup
pose that decision should necessitate the adoption of the com
mon law respecting the manner in which running water may be 
used by those having the right to it; although it may operate 
unjustly in some cases, still, (1.8 a general "IU, ftmu mort just and 
reasonable can be adopted jor this state. It is a rule which gives 
the greatest right to the greatest number, authorizing each to 
make a reasonable use of it, providing he does no injury to the 
others equally entitled to it with himself; while the rule of prior 
appropriat.ion would authorize the first person who might choose 
to make use of or divert a stream, to use or even waste the 
whole, to the utter ruin of others who might wish it. The 
common law does not, as seems to be claimed, deprive all of the 
right to use, but, on the contrary, allows all riparian proprie
tors to use it in any manner not incompatible with the rights of 
others. When it is said that a proprietor has the right to have a 
stream continue through his land, it is not intended to be said 
that he has the right to aU the water, for that would render the 
stream which belongs to all the proprietors of no use to any. 
What is meant is that no one can absolutely divert the whole 
stream, but must use it in ~uch a mauner as not to injure those be
low him. As the right is equal in each owner of the land, be
cause naturally each owner can equally enjoy it, so one must exer
cise that right in himself without disturbing any other above or 
below in his natural advantages. Chief Justice Shaw say8:1 'The· 

J Elliot v. Fitchburg R. R., 10 Cush. 188. 
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right of flowing water is now well settled to be a right incident 
to property in the land; it is a right publici juria, of such a char
acter that while it is common and equal to aU throttghwhoseland 
it nmB, and no one can obstruct or divert it, yet, as one of the 
beneficial gifts of Providence, each proprietor has a right to a 
just and reasonable use of it as it passes through his lanoi and 
80 long as it is not wholly obstructed or diverted, or no larger 
appropriation of the water running through it is made than a 
just and reasonable use, it cannot be said to be wrongful or in
jurious .., a proprietor lower down, whose said just and reason
able use may often be a difficult question, depending on various 
circumstances. * * * It has sometimes been made a ques
tion whether a riparian proprietor can divert water from a run
ning stream for purposes of irrigation. But that we think an 
abstract question, which cannot be answered either in the af
firmative or negative as a rule applicable to all cases. That a 
portion of the water of a stream may be used for the purpose of 
irrigating land, we think is well established as one of the rights 
of the proprietor of the soil along or through which it passes. 
Yet a proprietor cannot, under color of that righ t, or for the act
ual purpose of irrigating his own land, wholly obstruct or di
vert the water-course, or take such an unreasonable quantity of 
water, or make such unreasonable use of it, as to deprive other 
proprietors of the substantial benefits which they might derive 
from it if not diverted or used unreasonably.' This is the doc
trine uniformly recognized both in England and in the United 
States. and is the necessary result of the general principles uni
versally recognized respecting running water. Whether the right 
to irrigate land can in this state be considered a 'natural want,' 
is a point in nowise involved in this case, and which, therefore, 
does not call for decision." In conclusion, the learned jud~e 
shows that the early dedsions in Nevada and a series of cases in 
OUifomia have no bearing whatever upon the questions con-

LAW W. B.-18 (273) 
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earning riparian rights, since th",)" related exclusively to tbe ap
propriation of water of streams wholly public, by parties who 
were not riparian proprietors. It has already been shown that 
the California courts make the same distinction. As throwing 
light upon the discussion, and as supporting his positions, the 
chief justice cites a long list of cases, which for purposes of ref
erence I ha\'e thought proper to place in the foot-note.1 

§ 136. Jl[odiftcatioDB on doctrine of Van Sickle v. 
Haines. 

'The decision in Van Sickle v. Haines is subject to some mod
ification, in respect to one of its conclusions, by the legislation 
flf congress. The COUl't expressly heJd that a patent granted by 
the United States to a private person, conveying the full legal 
title to a tract of what had been public land situated on the 
bank of a str«.>am, although all the rest of the land on its banks 
was still puhlic, ipBO facto, and necessarily, 80 far as the pat
entee's riparian rights to the stream were concerned. cut oft' and 
annulled all rights to use the waters of the same stream as a 

I Mason v. Hill. 3 Bnrn. & AdoL 
:105: I) Barn. & AdoL 1: Sampson 
Y. Hoddinott. 1 C. B. (No ~.) 611; 
Emhrcy v. Owcn. 6 Exch. 353; 
Wright v. Howard. 1 Bim. & B. 
100: Davis v. Getchell. 50 ?tie. 602: 
Hcath v. Williams. 25 Me. 209; Lick 
..... Madden, 25 Cal. 209: Blancbard 
..... Baker, 8 GreenL 253; Davis v. 
Fllller. 12 Vt.178: Snow v. Parsons, 
~ Vt. ~)9: Tillotson v. Smith. 82 
N. H. OOi Gerrish v. New Market 
:\fannf"/! Co .. ao X. H. 478; Ingra· 
ham v. Hutchinson. 2 Conn. 5S4; 
Parker v. Hotchkiss. 20 Conn. 321; 
Wadsworth v. Tillotson, 15 Conn. 
3611: King v. Tiffany, 9 Conn. 162; 
Elliot v. Fitchburg R. R., 10 Cllsh. 
191; Tyler v. Wilkinson, 4 Mason, 
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89;; Webb v. Portland Manuf'g 
Co., 3 Sum. 189; Gardner v. Villago 
of Newburgh, 2 Johns. Vb. 188i Ex 
parte ,Jennings, 6 Cow. 518; Canal 
Appraisers v. People. 17 Wend. 
570; 5 Wend. 428; Roger. T • .Tones, 
1 Wend. 287; People v. Canal Ap
praisers. 18 Wend. 855; Crooker v . 
Bragg, 10 Wend. 260; Arnold v. 
Foot,12 Wend. 330; Commissioners 
v. Kempsball, 26 Wend. 404; Corn
Ing v. Troy Iron-Works, M Barb. 
486; 40 N. Y. 204; Campbell T. 

8mith, 3 )lalst. 140; Plumleigb v. 
Dawson, 1 Gilman. 544; Pugh v. 
Wheeler, 2 Dev. & B.50; Board of 
Trustees v. Haven. 11 Ill. liM; Mof· 
fett v. Brewer, 1 Greelle, (Iowa,) 
8(8. 
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public i-trt'am acquireu by prior appropriation, and held by 
parties who were not private riparian proprietors. The reasons' 
for the conclusion were that the appropriation of the waters of 
streams running over the public lands was whully permissive; 
the right of the appropriator could never become complete 
against the United States by adverse use, but it was a new 
license or privilege, su bject to be revoked and abrogated at any 
time by the United States; and that a patent, by which the 
full legal title of the United States, with all of its incidents, was 
conveyed to the patentee, necessarily clothed such patentee with 
all rights over the land which haei belonged to the United States, 
and conveyed to him the land entirely free from all claims to the 
water of the stream growing out of the prior appropriation and 
uses. On principle, and in the absence of contrary legislation, 
the correctness of this ruling cannot be doubted. It has, how
ever, been modified within certain limits by a statute of con
gress referred to twice in a previous chapter. This statute pro
vides, in substance, that the waters of public streams may be 
appropriated, under local customs and laws, for various pur
posee connected with mining; and that, when such appropria
tions have been made from the waters of a public stream, pat
ents subsequently iss.ued by the United States to private person!! 
shall be subject to the rights of the appropriator, and conditions 
reserving or protecting such existing rights shall be incorporate<l 
into the patent. 1 The result is that when the waters of a stream 
flowing wholly over the public land have been appropriated for 
a purpose recognized and protected 'by the statutes of congress, 
and a patent is subsequently issued by the United States to a 
private person conveying the title to a tract of land on the banks 
of the same stream, the patentee takes his title, and must enjoy 
his rights as a riparian proprietor subject and su bordinate to the 

1 Rev. St. U. S. § 2388. 

(275) 

Digitized by Goog Ie 



I 137 J,AW OF WATER RIGHTS. [Ch.7 

already existing rights of the prior and actual appropriator. On 
the other hand, whenever the waters of a stream, flowing wholly 
over the public land, have not been appropriated at all for any 
purpose, or whenever they have been appropriated for a pUJlo 
pose not recognized and protected by the congressionallegisIa,. 
tion, and a patent is issued by the United States to a private 
person conveying a tmct of land on the banks of the same 
stream, in either case the patentee obtains, as incidents of his 
title, the full and complete rights of a private riparian proprietor 
on the stream. His title to the extent of his right as riparian 
proprietor is paramount to any subsequent appropriation from 
the stream as a public stream; and his rights in the stream are ali 

perfect and complete when he is the sole private proprietor on 
its banks as when all the lands on its banks are beld by private 
owners. 

§ 138. Legitimate riparian uses. 

Assuming, as has been shown, that the "riparian rights" of 
private "riparian proprietors" on natuml running streams in 
this state of California are expressly excepted from the opera.
tion of the title concerning water-rights in the Civil Code, are 
wholly untouched by its provisions, and are left existing in 
every respect as though it had not been enacted, we are now in 
a position to ascertain, with more certainty and definiteness, 
the nature and extent of these rights, and what uses of the 
waters they confer upon or withhold Jrom the" riparian propri
etor." 

§ 137. California decisions. 

The series of decisions heretofore cited show most conclusively 
that all of the fundamental common-law doctrines concerning 
the riparian rights of private riparian proprietors, which were 
so fully and ably expounded in the Nevada case, have beeD 
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adopted by the California court, and recognized as forming a. 
part of the California law. While the reasons for thf!8e doc
trines have not been explained at 8uch length in the California 
ca&es, and while the authorities upon which they rest have not 
been 80 exhaustively quoted, yet, upon a comparison of the va
rious decisions, it will appear, beyond a possibility of a doubt, 
that all of the essential and important doctrines of the common 
law, as discussed and formulated by the Nevada coort in the 
case of Van Sickle v. Haines, have been accepted and affirmed 
by the supreme court of California in repeated dLcisions. To 
present this conclusion in the clearest light, I give, even at the 
expense of repeating what has already been said, a briel sum
mary of those decisions. 

§ 188. Natural uses. 

It is held that the right of the private riparian proprietor is 
an incident of his ownership of land on the bank of the stream, 
and exists as a necessary consequence of such ownership. and 
does not in the slightest depend upon the fact of an actual ap
propriation of the water having been made by himself or by any 
other riparian proprietor on the same stream. t The right to the 
water is not an absolute property in all the water, authorizing 
any riparian proprietor to consume it entirely; it is a right that 
the stream should continue to flow along in its natural channel 
8S it has been accustomed to flow, and give the riparian propri
etor the 1181lfruct of the water as it passes along his land border
ing on the stream; and this right belongs equally to all the pri
vate proprietors on the banks of the same stream, subject only 
to the advantage which position gives to those higher up the 
stream over proprietors lower down.3 The law recognizes eer-

1 Pope v. Kinman, 54 CaL 8; Creighton v. Evanl, ~ Cal. 00; Ferre. v. 
Knipe, 28 Cal ML 

'IeL 
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tain Mtural usea which are paramount to all othel"8, and these 
include the use of water for household and domestic purposes, 
washing, drinking, cooking, etc., and its uses for watering stock. 
It may be doubted whether these "natural uses" embrace any
thing more than these two purposes. From these paramounl. 
flatural uses originates the only advantage which the common 
law gives to one riparian proprietor over another or othel"8 on 
account of his relatively superior position. A proprietor higher 
up on the stream may use as much of the water as is reason
ably neceesary for his own domestic and household purposes, 
and for the watering of his own stock, even though the amount 
left flowing down the stream is thereby so much diminished 
that there is not enough left to supply the needs of the lower 
proprietor or proprietol"8 for the same purposes. But the use 
for these purposes by a proprietor higher up the stream must 
be reasonable in amount, and reasonable in its methods and in
strumentalities. ' 

§ 139. Secondary WI88. 

In addition to these natural and paramount uses, which nec
essarily consnme the portion of water used, each riparian pro
prietor, by virtue of his t.Ul'Ufruct, may use the water of the stream, 
as it passes along by or through his land, for any other lawful 
purpose, provided he returns all of the water, undiminh.ht:d in 
amount and undeteriorated in quality, into the natuml chun
nel of the stream before it leaves his own land and enters upon 
that of the adjacent proprietor below him, and provided, also, 
he does not thereby interfere with the similar and equal right 
of the proprietor upon the immediately opposite bank of the 
stream, where his own land abuts upon only one bank,-that is, 

lId. And lee Slack v. Marab. 11 
PhIlL 548; Stein v. Burden, 29 Ala. 
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when the stream does not flow through his own land. In thi8 . 
manner any riparian owner may use the water of a stream for 
propelling machinery ou his own land, provided he returns all 
the water into the natural channel before it leaves his own land, 
and does not impair its quality; and to this.end he may con
struct a dam in the stream upon his own land, provided he 
does not interfere with the land of proprietors above him by the 
backwater, and does not invade the rights of a proprietor im
mediately opposite to himself on the other bank of the stream. 
These rights are conferred by the common law upon all of th~ 
proprietors owning lands upon the same stream. Any propri
etor may, of course, obtain more extensive rights by grant from 
others, or by prescription. How far the right of the riparian 
proprietor includes the right to use and consume the water for 
purposes of irrigation, remains to be considered. 

§ 140. Reasonable riparian use. 

[Tbe rule that every riparian proprietor has an equal right to 
the use of the water as it is accustomed to flow, without diminu
tion or alteration, is subject to a well-recognized limitation, viz., 
that each owner may make a reasonable use of the water for do
mestic, agricultural, and manufacturing purposes.1 But here 

1 Embrey T. Owen, 6 Exch. 8IS2; 
Nuttall T. Bracewell, L. R. 2 Exch. 
1: Miner v. Gilmour, 12 Moore, P. 
C. 181, 106; Tyler T. Wilkinson, 
4 Ma80u, 397; Union Mill CO. T. 

Ferris, 2 Sawy. 176; Gerrish v. 
New Market Manuf'lr Co., 30 N. H. 
478; Tillotson T. Smith, 82 N. H. 
to; Norway Plains CO. T. Brad· 
ley. 52 N. H. 86; Holden v. Lake 
Co., 58 N. H. 552; Snow v. Parsons. 
28 VL 459; Barrett v. Parsons, 10 
CnBh. 88'1: Elliot v. Fitchburg R. 
R., Id. 191; Cary v. Daniels, 8 Mete. 
• ; Pitts v. Lancuter Mills, 13 

Mete. 1M; Thurber v. Manin, :4 
Gray, 894; Tourtellot T. Pheips. " 
Gray, 370; Chandler T. Howland, 
7 Gray. 848; Wood v. Edes.2 Al
len, 578; Twiss v. Baldwin, 9 Conn. 
291: Wadsworth v. Tillotson. 1Ii 
Conn. 366; Agawam Canal Co. v_ 
Edwards, 36 Conn. 476; Merritt v. 
Brinkerhoff, 17 Johns. 806; Clin
ton v. Myers. ttl N. Y. 511; Ac
quackanonk Water Co. v. WlltsOIl., 
29 N. J. Eq. 866; Farrell v. Ricb
ards. 30 N. J. Eq. 511; Williamsoa 
v. Canal Co., 78 N. C. 11)6: McElroy 
v. Goble, 6 Ohio St. 18i: Stllte 't • 
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it is necessary to note an important distinction between primary 
and secondary, or natural and artificial, wants; for, to supply 
his 1IGtural wants, 88 for household purposes, for quench in: 
thirst, and for his cattle. a riparian proprietor may consume the 
entire stream if necessary; lmt for am.ficial wants, as for irrigat
ing his land or propelling his machinery, he is only entitled to 
a reasonable use) In the case of Hayden v. Long,2the trial 
court inatructed the jury that ''every person through whoae 
premiaes wa.ter naturally flows has a. la.wful right to the 
flowing of the water in its natural channel, and no person 
baa a. right to divert the stream or any part of it from its 
natuml channel, unless he causes it to return again before 
it leaves his premises, 80 that it will not injure those below, 

Po\tmeyer. 88 Ind. 402; Evans v. 
Merriweather. 8 Scam. 492; Plum
leigh T. Dawson. 1 Gilman, 544; 
Batavia Manuf'g Co. v. Newton 
Wagon Co., 91 Ill. 280; Dumont v. 
Kellogg, 29 Mich. 420; Hazeltine 
v. Cue, 46 Wis. 891. s. c. 1 N. W. 
ltep. 66: Swift v. Goodrich. 70 Cal. 
lOS, 11 Pac. Rep. 561: 8 Kent. 
Comm. ·440: Ang. Water-Courses, 
~ 115; Washb. Eallem. *216; Gould, 
Waters. § 205. 

In 2 Washb. Real Prop. (4th Ed.) 
348, U Is said: "There are sundry 
UBeS which each succeBBive owner 
along the stream may exercise, 
though by so doing he Impairs to 
Bome extent the enjoyment by olt..· 
ers of the full flow of the water, 
provided it be done In a reasonable 
manner, and not so as thereby to 
destroy or materially dimin ish the 
lIupply of the water, or render use
leIS its application by the other ri
parian proprietors, either by the 
quantity consumed or by corrupt
ing its quality, by throwing it back 
upon the landll of others above, or 
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diverting and atopping ita ftow 10 
as to affect such lands below hi. 
own premises. Each case mUlt 
depend upon Itl own circumstan
ces; but among the uses to which 
a riparian proprietor may be nid 
to have a natursl right to apply 
the waters of a stream. to the ex
tent already Indicated, are such 
agricultural and domes\!c pur
poses as Irrigating his land, water
ing his cattle, and the like;" citing 
Mason v. Hill, 5 Barn. & Ado!. 1; 
Wood T. Wand, 8 Exch.748, 775; 
Embrey v. Owen. 6 Exch. 858; 
Webb v. Portland Co., 8 Sum. 1811; 
Sampson v. Hoddinott. 1 C. B. (N. 
S.) 590. 

I Evans v. Merriweather, 8 Scam. 
492; Stein v. Burden, 211 Ala. 127; 
Slack v. Marsh. 11 Phila. 548; Ba
ker v. Brown, 55 Tex. 377; Rhoda 
v. Whitehead, 27 Tex. 814; Flem· 
ing v. Davis, 87 Tex. 178. 

28 Oreg. 244. See, also, Van 
Bibber v. Hilton, M Cal. G86, 24 
Pac. Rep. 808. 
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and be lessened or diminished only by such quantity as may 
be nec(>S83.fily used for domestic purpoees and watering 
stock, and in some cases for irrigation, and also by evapora
tion and natural and necessary wastage." It wu held that 
this was a correct statement of the law a.pplicable to the 
respective rights of riparian proprietors, though it was nat 
applicable in the present case, as the diver&ion complained 
of wu made by a person who was not a riparian owner. 

Tbequestion, what isa reasonable use? depends upon a number 
of circumstances; upon the subject-matter of the use itself, the 
size of the stream, the velocity of,the current, the nature of the 
banks, t.he character of the soil, and a variety of other facts. I 
"What constitutes reasonable use," Enys the court in Wisconsin, 
"depends upon the circumstances of each particular casej and 
no positive rule of law can be laid down to define and regulate 
such use with entire precision, is the language of all the author
ities upon the subject. In determining this question, regard 
must be had to the subject-matter of the use, the occasion and 
manner of its application, its object, extent, aud the necet;Sity 
for it, to the previous usage, and to the nature and condition of 
the improvements upon the stream; and so, also, the size of the 
stream, the fall of water, its volume, velocity, and prospective 
rise and fall, are important elements to be considered. ,., And 
the question of the reasonableness of the use of a stream, when 
it is not settled by custom and is in its l1atllre doubtful, should 
always be regarded 88 one of fact, to be determined by the tri
bunal trying the fncts.' We may add that the mode and extent. 
to which a riparian owner may use and apply the wnters of a 
stream, as between him and another riparian proprietor, is not. 

1 Union Killl CO. T. Ferril. 2 
Sawy. 178; Dllling T. Murray, 8 
bad. ~; Mayor of Baltimore T. 

Appold, 4S Md. 442; Elliot T. Fitch
burg R. Ro, 10 CuIh. 191; Thurber 

~. Martio. 2 Gray. 894; Timm T. 
Bear. 29 Wis. 2M. 

ITimm v. Bear, 29 Wil. JM. 
• tiouw T. ParlOns. 28 Vt. 4GO. 
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measured by what would be reasonably requisite for his partic
ular business, but what is reasonable, having reference to the 
rights of the other proprietors in the stream, without, by such 
use, materially diminishing its quantity or deteriorating its qual
ity.' And even where a party has a right to the use of.a water
course according to his cOnvenience and judgment, and all the 
right which prescription can confer, still he can exercise that 
right only in a reasonable manner; and therefore if he uses the 
water not for his OWll benefit and convenience, but maliciously 
or wantonly, to the prejudice of another, he is liable in dam
ages.1 Finally, it is only between riparian proprietors that the 
question as to the reasonable use of the water can ever arise. a:J 

§ 141. Reasonable use for manufactures. 

[In regard to the use of the water for mechanical or maDufact
uring purposes, the rule is thus stated: "Each proprietor of 
land through which a natural water-course flows has a right, as 
owner of such land, and as inseparably connected with and in
cident to it, to the natural flow of the stream, for any hydraulic 
purpose to which he may think fit to apply it; and it is a nec
essary consequenee from this principle that such proprietor can- • 
not be held responsible for any injurious consequences which 
result to others, if the water is used in a reasonable manner, and 
the quantity used is limited by, and does not exceed, what is 
reasonably and necessarily required for the operation and pro
pulsion of works of such character and magnitude as are adapted 
and appropriate to the size and eapacity of the stream, and the 
quantity of water usually flowing therein.' But as a riparian 

I Batavia Manuf·gCo. v. Newton 
Wagon Co., 91 Dl. 246; Unio~ Hill 
& M. Co. v. Ferris. 2 &wy. 196; 
Wheatley v. Chrisman. 24 Pa. 8t. 
298; Pennsylvania R. R. v. Miller, 
112 Pa. St. 84, .. c. 8 AU. Rep. 780. 
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I Twiss v. Baldwin. 9 Conn. 291. 
• Lux v. Haggin. 89 Cal. lI5G, 4 

Pac. Rep. 925. 
fSprlngfteld v. Harris. 4 Allen. 

494. }lprril'k. J. And see Davis T. 

Getchell, 50 Me. 800. Bu' Ule ii-
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owner cannot, by prior appropriation, acquire the right to di
vert the water-course 88 against a lower proprietor, 80 he cannot 
.by Buch priority acquire a right to consume the entire stream 
for mechanical purposes, as by converting it into steam,1 The 
question whether the use of a stream to carry oft' manufacturer's 
waste is reasonable or not, is one of fact for the jury, depending 
upon the circumstances of the case, such as the size and char
acter of the stream. the purpose of its use, the ,benefit to the 
manufacturer, and the injury to the other riparian owners,'] 

§ 142. lrIanner of use must be reasonable. 

[The maxim, 8ic utere tuo ut alienum non ltedC18, emphatically 
applies to riparian proprietors.s For example, a riparian pro- • 
prietor, in using the water of a stream for domestic purposes and 
watering cattle, has no right to so darn it up as to spread it over 
a large surface, whereby it becomes lost by evaporation and ab
sorption to an extent to prevent the stream from flowing through 
the land of the next proprietor, as it would do but for I!uch 
dam.' But a riparian owner may dam the stream in order to 

"eraion of a water· course, or a part 
of 1\, by an upper riparian proprl· 
etor. for manufacturing purpose a, 
without reatoring to the channel 
the exceas of water not actually 
consumed, Is an unreaaonable ex· 
erciae of the right to uae the water 
of the atream. Welaa V. Oregon 
Iron & Steel Co., 13 Or. 496, a. C. 
11 Pac. Rep. 2M. 

1 Blisa V. Kennedy, 4S m. 67. In 
Garwood V. Railroad. 88 N. Y. 400, 
plaintiff waa the owner of a mill 
operated by water· power fur· 
Dished by a creek. Defendant, (a 
railroad corporation,) who was a 
riparian owner above, under a 
claim of right, diverted the watera 
of the creek. con"eyin~ them bI 

pipes to reaervolra, whence its 10· 
comotIves were aupplled with wa
ter. The jury found, on aufficient 
evidence, that the water ao divert
ed from the creek was aulllcient 
"to perceptibly reduce the volume 
of water therein," and to "mate· 
rlally reduce or diminish the grind· 
ing power of plaintiff's mill, " and 
that In consequence he had sus
tained damage to a aubstantlal 
amount. Held, that plaintiff might 
recover the damages allatained, 
and have the diversion enjoined. 

IHayes V. Waldron, 44 N. H. 580. 
'Burwell V. Hobson, 12 Grat. 

822. 
'Ferrea ". Knipe, 28 Cal. 840. 
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make a pond {or ice, and he may dmin such pond, and hold 
back the water until he shall have cleaned out the pond in order 
that the ice may be pure. Those below cannot complain o{auch 
use. l ] 

1 De BauD T. BeaD, 89 BUD, _ 
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OHAPTER VIII. 

USE OF WATERS FOR IRRIGATIO& 

§ 148. Irrigation of riparian lands-Ellis v. Tone. 
144. Limited authority of foregoing decilion. 
145. Tendency of decision in Ellis v. Tone. 
148. The question as to Irrigation stated. 
147. No right to irrigate non· riparian lands. 
148. Prior appropriation givel no exclulive rlghL 
149. Relative equality of riparian owners. 
1110. Size of Itream. 
llil. Reasonable ule for irrigation. 
152. Easements and adverse user. 
153. Relation of Irrigation to the nataral wantl. 
lr14. Summary of principles. 
155. Irrigation-The English authorities. 
156. French law. 
lli7. Review of the American authorities. 
158. Review of authorities continued-The Pacific cues. 
159. Surplus water musl be restored. 

1148 

§ 143. Irrigation of riparian lands-EWs v. Tone. 

We are now brought to t~e question, how far do the riparian 
rights of a private riparian proprietor, under the law of California 
ftnd other states, include the right to use the water of the stream 
for the purpose of irrigating his land? The only recent decision 
which deals directly with this question to any extent, or in any 
manner, is found in the case of Ellis v. Tone,' decided in 1881. 
Unfortunately this case is 80 reported that it does not throw 
much light upon the genernl question. The action was tried 
before a jury, but the report does not give the entire charge of 
the court, 80 that it may be seen upon what general theory of the 
law, or upon what admitted doctrine, the cause was tried and 
the recovery had. Certain detached clauses of tho charge were 

158 Cal. 289. [The editor's reo as well al of numerous otherl, will 
view of tbe Pacific easel decided be found in §§ IM-159. in/ra.] 
since 1.be foregoing was written. 
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excepted to, antI ccrt.'lin special instructions were refused, and 
these alone ha\'e been given by the reporter. 

The opinion of the court is also confined to an examination 
of the flpecific exceptions, and does not enter into any discus
sion of the general doctrines upon which the case, as a whole, 
must have refilted. The case, however, is the most recent pub
lished decision which deals with the right to use water for pur
poses of irrigation, and we shall state it in substance, by way 
of introduction to the discussion of this mOflt important ques
tion. 

The action was brought to recover from defendants damages 
for diverting water from Mormon slough, a natural water-course, 
by which plaintiffs were prevented from irrigating their growing 
crops in 1877. A verdict was rendered in favor of the plain
tiffs. Defendants moved for a new trial, which was denied, and 
they appealed. The facts, as stated in the report, wen'! as fol
lows: Mormon slough or channel heads from and runs out of 
the Calaveras river east of Stockton, and about four miles north· 
eaflterly from plaintiffs' land, and flows thence in a south-westerl.\' 
direction to the Stockton channel, a distance of about twenty 
miles. The slough runs through the land of the plaintiffs ill 
two channels. The defendants own land on the Calaveras river, 
below the point where the Mormon slough runs out of that river. 
The slough is a natural water-course, having a well-defined chan
nel and banks. In 1850, before the channel of the Calaverail 
river was filled in by mining debris, it (the lower channel of said 
river) was from four to six feet lower than the bed of the slougb, 
80 that the waters of the river did not flow into the slough until 
the waters of the rivt:r had risen from four to six feet. But the 
channel of the river has since been so filled up by debriB that, 
when the water is low, most or nearly all of it runs and has run 
into and through the slough. That has been the case since 1862, 
unless prevented by artificial means, so that ill dry seasons, or 
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in the dry season of the year, nearly all of the water ran into 
the slough j and during the whole of the year water was in the 
lllough, while in the dry season little or none ran in the river 
below the head of the slough. In the fall of 1876 and winter 
of 1877 plaintiffs put in a crop of wheat and barley on their 
land, through which the slough ran as above stated. The plain
tiffs made arrangementa to irrigate this land in the next spring 
(of 1877) by damming the north channel of the slough, so as to 
make the water flow into the south channel, on the banks of 
which their crop was growing. This arrangement was completed 
in April, 1877. They then found that defendanta had stopped 
the entrance of the slough by digging a ditch in the bed of the 
river, and by damming the exit of the slough frow the river, so 
that the water was compelled to flow down the river, instead of 
flowing, as had been the case for fifteen years, into the slough. 
In consequence of this theowater was cut off from the slough. 
the plaintiffs were unable to irrigate, and their crop was a fail
ure. Evidence also showed that in the spring of 1877 the dr
Icndanta had purchased from the Mokelumne Canal Company 
four hundred miner's inches of water, to be furnished between 
.\priI15th and the first of June. This water was taken from 
the Mokelumne river, and was turned into the Calaveras ri\'{'f 
:It a point above the head of the Mormon slough, and flowell 
down that river to the Jands of the defendants, so that they 
could use it for purposes of irrigation. 

The court held that there WRS evidence sufficient to sustain 
the verdict for the plaintiff, The trial court charged the jury 
atS follows: "This is an action brought by the plaintiffs against 
these defendants, wherein the plaintiffs allege themselves to ~ 
the owners of certain lands described in their complaint, and al
lege that the Mormon slough was II. natural stre:lm of water flow
ing through their lands. If you believe from the evidence that 
the Mormon slough was a natural stream of water, and that the 
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water would have flowed through their lands but for the diver
sion of the natural flow of that water by the defendants, the 
plaintiffs are entitled to a verdict for whatever damages they 
may have sustained to their crops, provided they were prepared 
to use the water, and had made the necessary preparations 88 

they have alleged in their complaint. The measure of damages 
in this case is the amount of injury to the crops described in 
the complaint by the act of the defendants in diverting the nat. 
ural flow of the water, ifthey did divert it. If, however, the 
plaintiffs received no damage by any act of the defendants, or 
they did not divert the natural waters of this stream to the in
jury of the plaintiffs, then your verdict will be for the defend
ants." To this paragraph the defendants excepted; and objected 
on the appeal that it assumed the fact of divcrsion; that it in ef
fect directed the jury to find a verdict for damag~s to plaintiffs' 
crops, no matter from what cause th~ damages originated; and 
that it did not give the correct rule of damages. The supreme 
(~ourt held that these objections were without any foundation; 
that the instruction did leave the question to the jury whether 
defendants had or had not diverted the waterj and that the trial 
court was not bound of his own motion to state any rule of dam
age to thejury, but the defendants must request him to lay down 
!luch rule as they claimed to be the true one, and, if he re
fused, then they could except to his refusal. 

The detE!Ddants requested the trial court to give the following 
instruction, which the judge refused to give: II A riparian pro
prietor, who takes water from a channel in which it natumlly 
flows, has no legal right to take it beyond his own land befor('! 
returning it to its natural channel. So, if the jury believe from 
the evidence that the natural waters of the Calaveras river and 
Mormon channel would have flowed in the main Mormon chan
nel (i. e., the north channel which plaintiffs dammed up) after 
plaintiffs had built their daDUJ. unless diverted by said dams or 
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oth('r means; and if the jury further believe from the evidence 
Oiat plaintiffs' dam in the main channel (i. e., the north chan
nel) of Mormon slough was not built on their own land for pur
poses of irrigation, bot on the land of one Murphy, whose lands 
did not adjoin the land of plaintiffs; and unless the jury believe 
from the evidence that the proprietors of intermediate lands 
consented to the .diversion of said natural water from the main 
(north) channel of the Mormon slough, by a dam placed therein 
by plaintiffs, (and such consent should be shown by the evi
dence,)-then the jury should find for the defendants." The de
fendants having excepted to the trial judge's refusal to give this 
instruction, claimed on the appeal that this refusal was error. 
The supreme court say: "It is urged that in this there was er
ror. because plaintiffs did not show the consent of the interme
diate owners of land referred to in the requt'st. As to this, it 
is only necessary to say that no intennedinte land-owner is here 
objecting to plaintiffs' bringing the water through their lands. As 
they made no objection, we cannot see that the defendants could 
make the objection for them, or either of them. No objection 
apptltlring. it is proper to conclude that no one of such owners 
ever objected. It 

The defendants also requested the trial court to instruct the 
jury as follows: "The plaintiffs are not in any event entitled to re
cover damages for the diverting from Mormon channl"l any waters 
which were not the natural waters of the Cnlaveras river, nor for 
the diverting of any waters in excess of plaintiffs' just and fair 
proportion of the natural waters of the Calaveras river Rnd Mor· 
mon slough. If the jury believe from the evidence that the de
fendants caused to be turned in and run down the Calaveras 
river, above Mormon slough, prior to the erection of plaintiffs' 
dam, and until the first of June, 1877, waters taken from the 
Mokelumne river; and if the jury further believe from the evi
dence that the natDral waters of the Calaveras river did not 
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run nown the river to the head of Mormon slough in sufficient 
quantity to irrigate plaintiffs' land in the spring of 1877, and 
aller plaintiffs had constructed their dams,-then'thejury should 
find for the defendants." The court refused to give th~e in
structions, and the defendants excepted. In regard to these ex
ceptions the supreme court said: "The court did, in effect, 
charge all these propositions in giving the following requests 
asked by defendants: 'Third. In no event were the plaintiff:; 
entitled to the use as riparian proprietors of any water except 
the water which would naturn1ly flow down the Calaveras river 
and the Mormon slough; and if the jury belie"e from the evi
dence that any water was turned into the Calaveras river above 
the head of the Mormon slough, nt the request of the defendants, 
or any of them, from ditches which drew their water from 
Mokelumne river, then the plaintiffs cannot recover any damages 

for being deprived of the use of the water which was so turned 
into the Calaveras river. }lmrth.. The plaintiffs had not the 
legal right to use for the purpose of irrigation all of the natural 
watcrs of the Cala\·el1\s river which flowed down the Calaveras 
river and Mormon slough. '£he other riparian proprietors of 
land on the Mormon slough had a legal right to use such natu
ml waters equally with plaintiffs. The plaintiffs had no legal 
cxclush·e right to use such natural waters for the purpose of 
irrigation in excesB of their just and fair proportion thereof. 
NinUt. If the jury belie,'e from the evidence that the defendants, 
or any of them, caused to be turned into the Calaveras river, 
above the head of Mormon slough, waters "taken from the Moke
lumne river, and such waters continued to flow down the 
Calaveras river from the middle of April until the first of June, 
1877, then the plaintiff'! cannot recover because the defendants 
prevented them froUl using such waters.'" 

With respect to other exceptions and objections by the defend
ants, the supreme court further said: "An exception was re
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served to the following instruction asked by the plaintiffs: 
'Every riparian owner upon a stream has a right to use, in a 
reasonable way, the water of said stream for domestic purposes, 
for the irri~tion of his land, or for propelling machinery, if the 
quantity of water will warmnt such use above the amount re
quired for domestic purposes.' As to this, the counsel for de
fendants said: 'The plaintiffs were entitled ~ the reasonable 
use of the natural waters of the Mormon slough. By reasonable 
use is meant reasonable quantity as well us reasonableness in the 
,nanner ofits use. The vice of the instruction is that the right to 
use the water is qualified by the reasonable manner of its use, and 
not by an unreasonableness in respect to the quantity used.' In 
our judgment, the criticism of the learned collnsel is not war
ranted. It savors of hypercriticism. The instruction as given 
embraced quantity as well as manner. We do not see that any 
injury was done to the defendants in giving the instruction right, 

asked by the plaintiffs. It was in these words: 'In the state 
of California the right to the use of water becomes fixed after 
five years' adverse enjoyment of the same.' There was some 
evidence, in our view, on which such a charge might L.e predi
cated. Further, in our opinion, the plaintiffs ,vere entitled to 

recovedf there was a diversion, which seems to havc Leen clearly 
shown. In fact, the diversion was not denied in the answer, so 
that the charge objected to was immaterial, and did no injury." 

We have thus quoted in full every instruction of tho trial 
court, and every portion of the opinion of the supreme court in 
this case, which dirtlCtly or indirectly relates to the riparian 
rights of riparian owners, or to unlawful diversion of water, or 
tll the general question concerning the right to use the water for 
purposes of irrigation. All the other instructions as reported, 
nnd all the remaining portions of the opinion, deal exclusively 
with the measure of damages in this particular case, how far the 
plaintiffs were entitled to recover for the value of the crops which 
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tlll'Y would have raised if their land had been irrigated, and by 
what evidence thnt \'alue could be established. In this discu!'
sion no allusion whatever is made to riparian rights in geneml, 
nor to the general right of a riparian proprietor to use the water 
of the stream for the purpose of irrigating his land. 

§ 144. Limited authority of foregoing decision. 

It is very plain, from the foregoing description and quota
tions, that the general questions concerning the extent of prh'ate 
riparian rights, and especially concerning the right to use the 
waters of the stream for irrigation, are not determined by this 
case, except 80 far as a doctrine may be regarded as settled 
when it is tacitly accepted by both the litigant parties at a trial, 
and its correctness, therefore, is not questioned befi>re or by the 
appellate court. The instructions of the trial court, purporting 
to embody the general rules as to the use of water for irrigation 
by a private riparian proprietor, were not excepted to by the 
defendants, and the rules thus laid down were therefore a8-
sumed to be correct for thi8 ~ by the supreme court on appeal; 
but such assumption does not necessarily establish these rules as 
correct for all cases, -does not settle them as general rules of the 
law defining and fixing the rights which belong to private ri
parian proprietorship. There are ot~er features of this case, as 
reported, which prevent it from being a final settlement of the 
important general questions under discussion. In the first 
place, it does not clearly appear in what relations the two liti
gant parties, plaintiffs and ~efendants, "\v~re regarded by the 
court as standing towards each other,-whet.her they were both 
regarded as two riparian proprietors upon the same stream, Rnd, 
therefore, 8S having equal rights to the use of its wafA'rs; or 
whether the plaintiffs were regarded as riparian proprietors UpOIl 
one stream, viz., the Mormon slough, and the defendants as ap
propriating and diverting the water of that. stream fol' the bcn~ 
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fit of thdl' land, whieh was not situated upon its banks. The 
Calaveras river and the Mormon slough might be regarded as 
one stream, although divided into two branches, in which case 
thf" plaintiffs might be in the position of upper, and the defend
ants of lower, proprietors on the single stream. The instruc
tions of the trial court seem to have taken this view. On the 
other hand, the Mormon slough might be regarded as u. single 
stream, and the plaintiffs as riparian proprietors upon it, while 
the defendants were 'IJJI'(Yfl{J/uJly diverting and appropriating its 
waters, because they were not proprietors of land upon its banks. 
The language of the opinion of the supreme court, already 
quoted,-"further, in our opinion, the plaintiffs were entitled 
to recover if there was a diversion, It_tends somewhat to sustain 
this vie\v as the one taken by that court. 

In the second pln.::e, the two instnlctions of the trial court, 
which purported to embody the general rules concerning the 

. use of water for irrigation, and which were not sUbstantiallyob
jected to by the defendants, will be found, on careful examina
tion, not to be entirely ham10nious; in fact, they are susceptible 
orsuch a construction as will make them directly conflicting. In 
one of these instructions the trial court said: "The plaiutiffhad 
Dot the legal right to use, for the purpose of irrigation, all of 
the natural waters of the Calaveras river which flowed down the 
Calaveras river.and the Mormon slough. The other riparian 
proprietors of land on the Mormon slough had a legal right to 
use Buch natural waters equally with the plaintiffs. The plain
tiffs had no legal exclusive right to use such natural waters for 
the purpose of irrigation in excess of their just and fair propor
tion thereof." It will be noticed here, in confirmation of what 
we have already said, that the court does not say "the other 
riparian proprietors of land on the Mormon Ellough, and on 1M 
(hlawraa riM', had a legal right to use the waters equally with 
the plaintiffs." It thus fails to show clearly wheLher the plain-
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tilTs and the defendants were regarded as riparian proprietors 
on the same stream. But, passing by this criticism, the in
struction furnishes a plain, definite rule. It places the rights of 
all riparian proprietors to use the stream for irrigation upon a 
perfect equality. No proprietor has any advantage or superior 
right to use the water for snch purpose, by reason of his being 
located higher up on the stream than others. This rule clearly 
lnd unequivocally distinguishes between the use of water for 
irrigation, and its use for so-called 'I'Illtural purposes, viz., do
mestic purposes and watering of stock. By this rule the right. 
of every riparian proprietor to use the water for irrigation is 
limited, regulated, and controlled by the equal right of every 
other proprietor on the same stream to use its waters for similar 
purposes. 

It will be remembered thnt the common-Inw doctrines distin
guish between certain uses of water called natural and all others. 
It is the setfled rule that, while a riparian proprietor mu~t use 
the woter in a reasonable manner and to a reasonable amount, 
he is entitled to take all of the wnter which is reasonably nec
essary in lIlallner and amount to supply his natural purposes, 
namely, his domestic purposes and the watering of his stock, 
evell if so much of the water of the stream is thus consume.l 
that there is not a sufficient amount left flowing in its channel 
to supply the similllr uses of the proprietors below him. In 
this single respect the common law gives a. natural superiority 
of right to a proprietor higher up the strea.m over one lower 
downj but the superiority is strictly confined to the natural uses 
of domestic purposes and watering stock.1 The real question 
to be determined is whether the irrigation of lands is one of 
these natural uses, standing upon the same footing with domes
tic uses and the watering of stock. The instruction quoted 

I Bee Ferrea v. Knipe, 28 Cal. 841, 844, per Currey, J. 
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above most unequivocally answers this question in the negative, 
and gives one proprietor no preference whatsoever over the other 
proprietors in the use of the stream for the purpose of irrigation. 
The second instruction, to which we have referred, seems to put 
irrigation ou the same footing with domestic purposes. This 
instruction was 88 follows: "Every riparian owner upon a stream 
has a right to use, in a reasonable way, the water of said stream 
for domestic purposes, for the irrigation of his land, or for pro
pelling machinery, if the quantity of water will warrant such 
1188 above the amolmt required for domestic purposes." So far 
88 this instruction can he construed 88 laying down any rule, 
it plainly seems to place irrigation and domestic purposes upon 
the same footing, and, if so, it is conflicting with the doctrine 
announced in the other instruction previously quoted. We 
have thllS analyzed these instructions, and the rules which they 
purport to embody, for the purpose ofshowing that, although 
tacitly adopted by the supreme court, oocnuse not objected to 
on the trial, they do not furnish any authoritative and final set
t.1ement of the questions at issue. The instruction last above 
quoted is open to the gravest criticism; it mingles up subjects 
entirely unlike .. The use of water for "domestic" purposes nec
essarily COfIIUmt.I it. And yet, if the manner and amount are 
reasonable, the proprietor may use and thereby consume all 
that is reasonably necessary, under the circumstances, even 
though the Mtural flow of the stream is thus so diminished that 
there is not left a supply for the proprietors below. The use of 
water for irrigation also consumes it. It has been claimed that 
irrigation is a natural use, and that the right of a proprietor to 
use and consume water for irrigation is the same in nature and 
extent as the right to use and consume it for domestic purposes 
and for the watering of stock. 

But, on the other hand, the use of water for propelling ma
chinery does Dot,consume it. The settled doctrines of the com
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moo law allow a riparian proprietor to use the water of a stream 
-the whole stream, if needed-as it passes through his land, 
for the purpose of propelling machinery, provided he returns 
the water, undiminished iu quantity and undeterioratecl in qual
ity, into the natural channel of the stream before it leaves his 
own land and enters that of the proprietor next below him. 
Such a use for propelling machinery, under these limitations. 
cannot possibly injure the other riparian proprietors either above 
or below him on the same stream. There is therefore no anal
ogy between the use of water for propelling machinery and its 
use for domestic purpo8t's or for irrigation. These various uses 
are governed by entirely different rules, and depend upon "n
tirely different considerations. Our review of this case does not 
touch upon the decision made by the supreme court. That 
tribunal could, of course, only deal with the questions presented 
to it by the record,-the questions raised by the exceptions. 

I 146. Tendency of decision In Ellis v. Tone. 

Although this case of Ellis v. Tone, as we have shown by the 
foregoing examination, is of little value in Bettling the important, 
general doctrines 8S to the rights of private riparian proprieto1'8 
in the law of California, yet it has a certain tendency towards 
such a settlement. It plainly distinguished between the case 
of a stream running wholly through public land, and that of a 
stream bordered by the lands of private owners. Although 
the cause of action arose in 1877, se\'eral years after the Civil 
Code rook effect, no allusion whatever is made, by the court or 
the counsel, to the provisions of the Code relating to water rights. 
The title of the Code on this subject seems to have been tacitly 
ignored as inapplicable to such a case. 'l'he arguments of the 
counsel for both parties, as reported, freely cite text-books and 
decisions based upon and representing the common-law doc
trines, but they do 110t cite the Code. It is probable that the 
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case, as ft whole, proceedecl upon the assumption that the Cal. 
averas river and the Mormon slough running out of it formed 
one stream in contemplation of law, and intendt>d to deal with 
the rights of the two litigant parties as though both were ripa
rian proprietors upon that single stream; in other words, it in
tended to lay down rules of law applicable to two proprietors in 
such a condition. In regard to the use of water for irrigation, 
the decision, as a whole, seems to deny the right of any riparian 
proprietor to use all the amount of water which may be reason
ably necessary to irrigate his lands, if by such use the water left 
flowing down the stream is rendered insufficient for the similar 

• purposes of other riparian proprietors. On the contrary, the 
case seems to regard the right to use the water of a stream for 
irrigation as belonging alike to all the riparian proprietors upon 
the streamj that each proprietor is entitled to use, for irrigating 
his lands, only 80 much of the water of the stream as is in (>x
cess over and above the amounts which are requisite to supply 
the similar purposes and uses of all the other proprietors upon 
the same stream. In fact, the right of each ril'arian proprietor 
upon any particular stream to use its water for irrigation must 
depend, amon~ oth6r things, upon the size of the stream, the 
amount and volume of water naturally flowing down its chan
nel, the number of riparian proprietors upon it, the amount or 
ncreage of the land entitled to irrigation held by each of these 
proprietors, and other similar consideratioDs. Such, as it ap
pears to us, is the t.endency of the decision in Ellis v. Tone, al~ 
though it cannot, in our opinion, bE' said that the case author
itatively and finally decides or settles any of these conclusions. 

§ 148. The question as to irrigation stated. 

We have thus thrown all the light of authority upon the par
ticular but most important que~tion, how far do the riparian 
riahts of private riparian propl'ielon; iudude the right to U8e the 
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water of tho stream for the purpose Df irrigating their riparian 
lands under the law of California and of Nevada? The previ
ous discussions upon principle, 8S well as upon authority, have 
unmistakably led to the conclusion that this question has not 
yet been definitely and finally settled by judicial decision. All 
of the fundamt'ntal doctrines which were accepted by both par
ties in the recent case of Ellis v. Tone, and upon which that 
case was decided, as described in a former section, might be 
questioned or denied, and might p088ibly be rejected by a sub
sequent decision. Any answer which we shall attempt to give, 
must therefore, to 8 great extent, be merely specula.ti ve. It can 
only be an expression of our own individual opinion derived 
from a consideration of general principles, and from the tendency 
of previous adjudications. It cannot be regarded as a definite 
statement of the established and accepted rule of law. If we 
are correct, our opinion will, doubtle88, be soon confirmed by 
the courts. If we are wrong, then our error must run through 
our whole course of reasoning covering the rights of prit'Clk ripa
rian proprietors, as distinguished from the rights to use public 
streams, and especially the interpretation which we had given 
to the provisions of the Civil Code, and some entirely different 
theory of private water-rights must be adopted by judicial au
thority. We shall proceed, however, to give in brief terms an 
answer to the general question formulated above,-an answer 
which, in our opinion, results directly, and as a necessary in
ference, from the doctrines which have been established by the 
unbroken series of decisions made by the supreme court of Cali
fornia, and quoted in our former chapters. Those decisions have 
been so frequently cited and so fully described, and the doc
trines announced by them have been 80 elaborately diseussed~ 
that no more special reference need be made to them as author
ities for our conclusions. 

The question is, how far do the riparian rights of private ri
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parian proprietors, by the law of California and of Nevada, in
clude the right to use the waters of the stream for the purpose ot 
irrigating their riparian lands? We shall assume, without restat
ing or rearguing, the positions established in our previous arti
cles,-namely, that the provisions of the Civil Code have no 
application to private riparian proprietors owning lands ou the 
banks of a private stream, but the water-rights of such propri
etors are left untouched BDd unaffected hy the Code; and that 
the rights of such private riparian proprietors are those recog
nized, conferred, regulated, and protected by the common-law 
doctrines on the subject,-doctrines substantially the same as 
those 80 fully and carefully stated by the supreme court of Ne
vada in the case of Van Sickle v. Haines. 

§ 147. No right to frripte non-riparian landa. 

In the first place, a private riparian proprietor has no right 
whatever to divert or use any water of the stream for the pur
pose of irrigating lands which do not adjoin or abut. upon the 
stream.-Iands which are not strictly riparian.1 Theappropri
ation and diversion of the waters of a natural stream, for the ben
efit of a tmct of land not situated upon one or both of its bank~, 
are wholly unknown to the common law. They are a part and , 
parcel of the peculiar system which has grown up in the Pacific 
communities primarily and mainly from the local customs and 

1 Gould v. Stafford. 77 Cal. 66. 18 
Pac. Rep. 879. But while an up· 
per riparian proprietor cannot di· 
vert water for aale or use on non· 
riparian landa, or unreaaonably 
uae or divert the water to the in· 
jury of owners further down the 
stream. it is error, upon enjoining 
him from such unauthQrlzed dl· 
veraion, to require him to permit 
DO water to B01l Into a canal con· 
Itruc\ed by him for the purpose of 

Irrigating non· riparian land. but 
which, though not ao Intended. 
can be used to Irrigate hiB riparian 
land, and compel him to dose up 
hlB canal, since he may tbereaher 
desire to use It legitimately, eitber 
to water riparian land or to carry 
off Burplus water in time of Bood, 
when DO one below him would be 
injured thereby. Heilbron v. Sev· 
enty·Slx Land & Water Co., 80 
Cal. 189, 22 Pac. Rep. 62. 
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~eeds of those engaged in mining; and they are confined en
tirely to the public streams,-to those streams flowing through 
the Jlublic lands of the United Stntes,-or, under the Civil 
Code, of the state of California. The common-law doctrines re

strict the use of waters of natural streams to the lands bordering 
on those streams, and the right to use the waters is held exclu
sively by the private owners of such lands in their character as ri
parian owuers. There is nothing more completely antagonistic 
to the common-law system, nothing which would more com
pletely destroy the equality and equity of the common distribu
tion o( rights among all the private riparian proprietors on Ilny 
particular stream, than the appropriation and diversion of its 
waters, by means oi ditches or canals, for the benefit of lands 
not adjoining the stream, by perSOIlS who are not, with respect 
to such lands, riparian proprietors. If a private riparian pro
prietor owns a tract of land actually bordering on the &tream, he 
may possibly be entitled to use the water for the purpose of ir
rigating the entire tract, no matter how great may be its extent; 
how far distant from the stream may be its exterior linej but 
his right to use a qualltity of the water sufficient for that pur
pose must depend upon other considerations to be mentioned 
hereafter. It is certain, however, that no person can take water 
from such a stream for the purpose of irrigating his tract of land 
which is separated from the stream by the intervening lands be
longing to other and riparian proprietors. 

§ 148. PrIor appwpriatioD gives DO ezolusive right. 

In the second "lnce, a prior appropriatioll can give no ex
clusive right to the use of the water for purposes of irrigation, 
lLnd no superior right nor preference as to the qunntity o( the 
water consumed for such purposes. \Vhether a person was the 
very first one who acquired title to lands on the banks of a 
given stream, and 88 such sole owuer first began to use its w .. 
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ters, or whether, after many ril,arian proprietors had acquire<I 
their respective titles, hc WlUl the first one of them to use its 
waters, in either case the prior appropriation can give no right 
to use an unlimited quantity, or all excess in quantity, nor any 
other relative superiority in the use of the water for il'rigation, 
over all the other private riparian proprietors on the eame stream. 
The doctrine of prior appropriation, as has been shown, is for
eign to the common law. So far as recognizro by the law of 
ClIlifornia nnd of Nevada, it is confined to public streams, and 
arose from local customs and the peculiar needs of ruiners. al
though it was extended, in its application to public streams, to 
other businesses, occupations, and uses besides mining. The 
fundamental conception of the common-law system is the purely 
equitable principle of relative equality of right among all the 
private riparian proprietors upon the same stream. NuJ.ure gives 
to all the riparian proprietors on any stream an admntoge, grow
ing out of their location, over other owners whose lands do not 
adjoin a water-course; and this natural right cannot be taken 
away by the law I although its enjoyment may he interfered 
with or prevented by arbitrary It>gislation. [In .those states, 
however, where the common-law doctrine of riparian rights is 
entirely abrogated, either a riparian owner or any other person 
may acquire an exclusive right to the use of the water for pur
poses of irrigation by making a valid prior appropriation thereof. 
Thus, in Colorado, it is held that a valid appropriation of the 
waters of a stream, to the exclusion of a riparian owner, may 
bt> made for the vurpose of irrigation, although the lands to be 
irrigated are not situated on the banks or in the neighborhood 
of the stream.'] 

1 Hammond v. ROBe, 11 Colo. 524, 
19 Pac. Rep. 466. Bee. alBo. Clough 
v. Wing. (Ariz.) 17 Pac. Rep. 468; 

Stowell v. John Bon. (Utah,). Pac. 
Rep. B9O. 
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§ 149. Relative equality of riparian ownel'll. 
The com mon III w recognizes this natural right of all the riparian 

proprietors on the same stream, resulting thus from their loca
tion, and distributes and regulates it among them all according to 
the equitaJ>le principle of relative equality. All have relatively 
the same rights to enjoy the benefits of the ,vater as it flows by 
or through their lands, not depending upon the time when the 
use began, but upon the extent of their riparian lands,-upon 
the quantity of their lands susceptible of being lawfully bene
fited by the water. This notion of equality, as has been shown, 
runs through and shapes the entire system of common-law doc
trines concerning the rights to the waters of natural streams. 
Any legislation which ignores or violates this equitable notion 
of equality is so far unjust. To this otherwise universal rule 
the common law, as has been shown, recognizes one partial ex
(.'eption. As the use of water for drinking, both by man and 
beast, and for other purely domestic and household purposes, 
is essential to the preservation of life, the common law gives a 
preference to its use for these so-called natural purposes. To 
this end a riparian proprietor is allowed to use all the water of 
tl stream retll:lonably nece:;sary for domestic purposes and water
ing stock, even though the natural flow of the stream was 
thereby lessened, and the supply for the other proprietors lower 
down was diminished. This exception, however, was carefully 
restricted, and was never extended beyond its reasons. It does 
not and cannot include irrigation. To permit a proprietor higher 
up the stream, or a prior appropriator, to have an unrestricted 
use of water for purposes of irrigation, would be a gros.'I in"asion 
of natural rights, and a virtual destruction of the utility of 
streams to the entire community of riparian owners through 
whieh they flow. This is the view taken by the contending 
parties, and therefore adopted by the court for the purposes of 
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that case, in Ellis v. Tone; but, as we have shown, it is Dot 
definitely settled by that decision. 

§ 160. Size of stream. 

In the third place, there is nothing in the common-law doc
trines, as the supreme court of Nevada have stated in the case 
of Van Sickle v. Haines, which prohibits the use of water for 
irrigation by the private riparian proprietors on all streams, as a 
part of their general rights. The fundamental notion being that 
of relative equality of right among all the proprietors on the 
same stream, it is evident that, if the natum! flow of the water 
is sufficient to allow each one of them to take an amount suffi
cient for the needs of his own tract of riparian land, without in
fringing upon the equal rights of the others, no injury could 
possibly result from such an appropriation and use. .The only 
difficulty would arise where the natural flow of the stream was 
not large enough to furnish such a complete and unrestricted 
supply to every proprietor. 

The common law permits each proprietor to use the water of 
a stream, as it flows by or through his own land, for any pur
pose, like the propelling of machinery, which does not consume 
it to any substantial extent. But a use which necessarily con
sumes the water-like that for purposes of irrigation-lessens 
the natural flow of the stream, and therefore tends to invade the 
equal rights of other riparian proprietors. If, however, after 
any proprietor has used and consumed all the water which he 
reasonably needs for the irrigation of his own land, there is still 
left nn amount flowing down the stream adequate for the simi
lar needs of all the other riparian proprietors below him, the re
sult of his act would at most be a damnum absque injuria. On 
the larger st.reams of the state, therefore. in which the natural 
flow of water is considerable and ill constant throughout all seasons 
of the year, irrigation might be resorted to, it would seem, by 
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the private ripariao proprietors, without any practical violation 
of the common-law doctrines. 00 the minor streams, in which 
the natural flow of water is small and inconstant, varying with 
uifferent seasons, the difficulty is much greater. 10 fact, it 
seems haruly possible for a proprietor upon such a small and 
varying stream to consume a quantity of the water sufficient for 
the irrigation of his own land, without thereby lessening the 
natural flow to such an extent as to invade the equal rights of 
the other proprietOl's. 

§ Usl. Reasonable use for irrigation. 

Finally, it is very plain that the only right of a private ri
pnrian proprietor to appropriate the water of the stream for the 
purpose of irrigation, which is consistent with the common-law 
doctrines, is a right which belongs in relative equality to all the 
proprietors alike. The quantity of water which any proprietor 
may divert must depend, in the first place, upon the extent of 
his o\vn land and the amount reasonably requisite for its irriga- . 
tion i and, in the second place, upon the extent of the lands held 
by all the other riparian proprietors, and the amount reasonably 
requisite for their irrigation; and, in the third place, upon the size 
of the stream itself, and its capacity to fumish a supply for aU 
these proprietors. Or, to state the same position in other words, 
each riparian proprietor is only entitled to use, for the purpose 
of irrigating his own land, that portion of the stream which is 
in excess over the amount thereof to which all the other propri
etors are equally entitled for the purpose of irrigating their own 
tracts of land.! Any other rule than this must necessarily via-

I [In Messinger's Appeal, 109 Pa. 
St. 285, 4 AU. Rep. 162. it was 
said: "It Is a well·recognized rule 
that a riparian proprietor may, 
jure natuf'QI, divert wllter from a 
atream for domestic purposes and 
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to what extent he may do the lat· 
ter in any particular case. depends 
on whether it Is reasonable, hav· 
ing due regard to the condition 
and circumstances of other propri-
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late natural justice and equity. It is plain, howe\'cr, that 
when the stream is small, where the flow of water is varying, 
where its amount is insufficient to furnish a constant Rnd con
siderable-excess overand above the needs of all the riparian pro
prietors, this common-law rule can only be a very imperfect 
and impmcticableguidcj it needs to besupplementedood aided 
by positive legislation. The character and object of such legis
lation we shall attempt to explain in the succeeding and final 
chapter. 

§ 152. Easements and adverse user. 

All the foregoiug discussion concerning the rights of private 
riparian proprietors has assumed and treated their rights as ijley 
exist at the la \V, unaffected by agreement or other cond uct among 
the proprietors themselves. It is hardly necessary to state that 
any private riparian proprietor upon a stream may obtain, as 
against other proprietors, special rights to use the water, in the 
nature of easements or servitudes, far other and greater than those 
which the law confers upon him simply as a riparian proprietor. 
Thus, for example, he may obtain, by grant from other propri
etors, or by prescription against them, the exclusive right to any 
portion of the waters of a stream for purposes of irrigationj and 
thus a prior appropriation may by prescription ripen into a 
lawful right, as against all the other riparian proprietors, to use 
the entire waters of a stream for any beneficial purpose. It is 
not our design to enter into any discussion of the servitudes 
which may thus be acquired by grant or by prescription. The 

etors on the stream; he should not atTected by the grant of a right to 
so divert It as to destroy or mate· divert the waters of the same 
rlally diminish or impair the ap- stream, made by an adjl\l~ClnL pro
plication of the water by other prietor. Anaheim Water Co. v. 
proprietors." The right of a pro- Semltroplc Water Co., 84 Cal. 185. 
prietor to use a due proportion of 80 Pac. Rep. 623.] 
the water for irrigation cannot be 

LAW W. B.-20 (305) 
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law on this subject is in no manner peculiar to these Pacific 
~omruullities, except in the remarkably short statutory period 
4)f adve1'88 user-five years-adopted by the Code of California. 

§ 153. Relation of irrigation to the natural wanta. 
[Water for irrigation is not a natural want in the same sense 

Ulat water for quenching thirst is, which a riparian proprietor 
may satisfy without regard to the rights and needs of proprietors 
below. Thus a ripllrian owner may lawfully dh'ert the water 
of a stream, for the purpose of irrigating his land, to a reason
able extent, but in no (1lSe may be do this so as to destroy, or 
render useless, or materially affect, the application of the water 
by other riparian proprietors" Now, it follows from this prin
eipIe, in the first place, that a riparian owner cannot divert all 
the water of a stream, for the purpose of irrigating his lands, 
without regard to the rights of other owners, even though the 
whole stream might he needed for the sufficient accomplishment 
of his purpose. This question wa'3 presented in the most di
rect and explicit mallner ill the recent case of Learned v. Tange
man.1 The action was brought by a private riparian proprietor 
against another private riparian proprietor, hadng lands situ
ated upon the hanks of the same stream higher up than the 
lands of the plaintiff. The defendant had diverted the water 
of the> stream for the purpose of irrigating his own riparian lands, 
and the plaintiffcomplnined thnt he had diverted and used more 
than the amount to which he was entitled, and had thereby de
prived the plaintiff of the portion of the waters of the stream to 
which he was entitled for the irrigation of his own riparian land. 
At the trial the judge instructed the jury that, "if they believed 
from the evidence that the defendtmt was a riparian proprietor, 
and used the water of the stream for the purpose of irrigating 

I Union Mill Co. T. Ferris, S 1M Cal. 3M. .. 0. 4. Pac. Rep. 
BaWl. 178. 1tL 
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his lands, and wed no more than 1Da8 neCUIK1:ry for that J>U7p(*, and 
returned the surplus water after such use into the channel, then 
they should return a verdict for the defendant.» It is perfectly 
evident that this instruction of the trial court was given upon 
the assumption that the right of a riparian proprietor to use the 
water of a stream for the irrigation of his lands is identical and 
co-extcnsive with the natural right of a riparian proprietor to 
use the wau'r for watering his cattle, for drinking. and for other 
strictly domestic purposC8; that, in the one case as well as in 
the other,a riparian proprietor is entitled, by the law, to divert 
and consume all the amount of the stream which may be rea· 
80nably necessary for his purposes, even though a sufficient 
quantity is not left remaining to flow down the channel for sim· 
ilar needs of the riparian proprietors below him. If this as. 

8umption of the lower court had been correct, then the instrue. 
tion to the jury, as given in this case, would undoubtedly have 
stated the rule of law applicable to the facts with substantial ac
curacy. But the decision of the supreme court shows, in the 
clearest and most positive manner, that the assumption was in· 
correct, and that the right to use water for irrigation is not iden
tical or co.extensive with the right to use it for watering cattle 
and other like domestic purposes. The supreme court, after 
quoting the instruction to the jury as given above, proceed to 
condemn it in the following language: "This (instruction) was 
error, for by it the jury WCl'e in effect told that the defendant 
was entitled to divert and use all of the water of the stream, if 
necessary for the irrigation of his land, without regard to the 
wants or necessities of the other riparian proprietor.» The judg
lDent was therefore reversed, and a new trhu of the cause was 
ordered. I 

I [Tbe foregoing account of the 
case of Learned v. Tangeman is in 
t.he language of Professor Pome
roy. and fa taken from an article 

which appeared in the West Coast 
Reporter after the close of the ae
ries which forms the basis of the 
prescnt work. ED.] 
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, But, in the second place. we may go further than this, and 
lay down the rule that no (lne has a right to use the waters of a 
stream for irrigation to an extent materially impairing the right 
of another riparian proprietor to the reasonable use of the same 
for the purpose of supplying his natural wants and domestic ne
cessities llDless he has gained this right ill some mode known 
to the law, as by grant or prescription. III other words, irriga
tion is Bttbordinate to the natural wants. "The right to irrigate, 
when not indispensable. but used simply to increase the prod
ucts of the soil, would be subordinate to the right of 8 co-pro
prietor'to supply his natural wants, and those of his family, 
tenants, and stock; as to quench thirst, and to the right to ulle 
the water for necessary domestic purposes. Ht'Jice, whether the 
use of the water for purposes of irriltation is reasonable and law
ful as against another would depend upon the facts of the par
ticular case. If the stream should be sufficiently large to ad
mit of necessary irrigation without unreasonably impairing the 

• rights of other proprietors, then it would be reasonable am! 
lawful; otherwise it would not."l Hence, when the stream is 
small, and does not furnish water more than is sufficient to sup
ply the natural wants of the different proprietors living on it, 
none of the proprietors can use the water for irrigation.- It Ut 

I Baker T. Brown, M Tex. 8'17. 
In Rhodea T. Whitehead. 27 Tell:. 
804, it was aaid: "It may be ad
mitted that the purpose of Irriga
tion is one of the natur"l uaea, 
auch as thirst of people and cattle, 
and houaehold purposes, which 
muat absolutely be aupplied. The 
appropriation of the water for this 
purpose would therefore. "lford no 
ground of complaint by the lower 
proprietors if it were entirely 
consumed," But this decision was 
practically overruled by B"ker v. 
Brown, /tupra. In }'Iemillg v. Da
vla,87 Tex, 178, h was said that 
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the Irrigation ot land. however 
benellcial in some portions of the 
atate. Is not one ot the natural 
wanta which will Justity the own, 
er of a head'sprlng In exhausting 
the water which lIow8 from it, to 
the injury of proprietors lower 
down on the natural channel of 
the stream. The maxim. /lie ultl't 
luo ut tdi.-num 1Ion "'diU. applies, 
The cllse of Tolle v. Correlh. 31 
Tex. 862, ia Dot uDderstood '0 
have decided a contrary doctriae, 

I Evans v. Merriweather,8 Scam. -
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in this ligh~ that we must understand the language of the su
preme court of Pennsylvania, where it is shid: "Whenever 80 

much of the volume of water is obstructed as to be plainly per
ceptible in its practical uses below,-whenever the channels, 
which before were filled, exhibit the 10'38 of the accustomed 
fluid,-an injury is committed for which an action may be sus
tained, though it may not have been actually used by ihe lower 
proprietor." I] 

§ 154. Summary of principles. 

[It has thus been made to appear that there is no right to use 
the water for the irrigation of non-riparian lands; that a prior 
appropriation can give no exclusiv~ right to the use of the wa
ters for irrigation, and no superior right as to the quantity of 
water that may be consumed in that manner; that the equita
ble principle of relative equality mu!!t be preserved between all 
the riparian owuers; that it is a pnrt of the general riparian 
right to use the water for irrigation, if the size of the stream is 
!llch that no injury is thereby done to any other proprietor; 
that irrigation is not one of the natural wants, for which the 
wh(Jle stream mny be consumed if necessary, but is subordi
nate to these uses. We have now to inquire whether, asiele 
from the foregoing specific principles, there is any general rule 
oflaw, applicable to all cases alike, governing the riparian right 
of irrigation. As a result of all the authorities, it may be 
stated that the only rule which admits of general application is 
this: The use of water for irrigatiun must in all cases be rea
aonabk, regard being had to the rights and needs of all the other 
proprietors on the same stream; and reasonableness is a question 
of fact, to be determined upon alI" the circumstances of the par
ticular caee. In order thnt this may appear more clearly J it 

IMiller v. Miller, 9 Pa. SL 7'-
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will ·be neceuary to review the decisions on this subject at lOme 
length.] 

§ 166. Irrigation-The EngUah authorities. 
[In regard to the right of a riparian proprietor to use the wa

ter of the stream for irrigation, the rule in England appears to 
be that he may do 80, provided he restores the water to its chan
nel in a volume substantially undiminished. l The most impor
tant of the cases dealing with this topic is that of Embrey v. 
Owen, in which Parke, B., observed: "On the one hand, it 
could not be permitted that the owner of a tract of many thou
sand acres of porous soil, abutting on one part of the stream, 
should irrigate them continually by canals and drains, and so 
cause a serious diminution of th~ quantity of water, though 
th~re was no other loss to the natural stroom than that arising 
from the necessary absorption and evaporation of the water em
ployed for that purpose. . On the other hand, one's common 
sense wouM be shocked by supposing that a riparian owner 
could not dip a watering-pot into the stream in order to water 
his garden, or allow his family or his cattle to drink it. It iti 
entirely a qucl"tion of degree, and it is very difficult, indeffi im
possible, to define precisely the limits which separate the rea
sonable and pCl'lllitted use of the stI-cam from its wrongful ap
plication; but there is often no difficulty in deciding whether a 
}lllrticular case fan!! within the permitted limits or not. »1 

The supreme court of Calirornia: however, has said that CIa 

priori it would be expected that the decisiolls in Great Britain 
and Ireland would not much assist the inquiry, since. owing to 
the humidity of the climate of those islands, it must rarely hap-

JEmbrey v. Owen. 6 Exch.852; 
Swindon Wl.lter-Works v. Wilts 
Canal Co., L. R. 7 H. L. 697; Earl 
of Sandwich v. Great Northern 
Ry., L. R. 10 Ch. 707, 711; Samp-
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son v. Hoddinott. 1 C. B. (N. S.) 
590; Miner v. Gilmour, 12 lloore. 
P. C. 156; Norbury v. Kitcbin, 9 
Jur. (N. S.) 182; 1 Add. Torts. § 89. 

2Embrey 1'. Owen, 6 Exch.852. 
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pen that any use for irrigation can he ~ and £or aD7 
PW'}JOI8 Ule use must be reuouable.'''] 

§ 166. French law. 

[n may here be remarketl, by way or illustration, that, by 
Ule laws of France, every proprietor 01 land bordering on a ruD

ning stream may use it for the purpose of irrigating his land, 
and, when his estate is intersected by such water, he may di
vert it for purposes of irrigation, on contlition that he restore it 
at the boundary of his property to its oftlinary channel. . And, 
in all disputes respecting the right to take water from running 
streams, the courts are enjoined to reconcile os much &!I po88ible 
the interests of agriculture with the respect due to prot>erly and 
the rights of individuals.1 But the court of last resort in 
France has decided that the upper riparian proprietor on a 
stream of running water has no right to consume the entire 
stream, to the prejudice of the lower proprietor, even in cues 
where the entire volume of water would not he sufficient for the 
needs of his estate, i. e., for the complete irrigation of his own 
property. And it is said that the judges must regulate the U88 

of the water, as between the two riparian ownera, and that they 
cannot escape from the obligation of so doing, on the pretext 
that the physical division of the water would destroy the ri&hU 
of both.,] 

§ 167. Review of the American authorities. 

[On examining the decisions in the eastern states, and the 
opinions of the text writers, we shall find, notwithstanding BOme 
diversity of language, the same thread of principle running 
through them all, viz., that the use must be reasonable, due Ie-

J Lux v. Haggin. 69 Cal. 251). 10 Pac. Hcp. 7;)7. 
I Code NapoleoD. liv. 2, Nos. 640-643. See 1 Add. Torti, § 88. 
'Bulletin de la Cour de CUlatioD. vol. 63, (1861.) p. 266. 
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gard being had to the equal rights of all the riparian owners. 
This will sufficiently appear from the following extracts. In 
an early Massachusetts case it is said: "A man owning a close 
on an ancient brook may lawfully use the water thereof for the 
purposes of husbandry, as watering his cattle, or irrigating the 
close; and he may do this either by dipping water from the 
brook, and pouring it upon his land, or by making small sluices 
for the same purpose; and, if the owner of a close below is dam
aged thereby, it is dll1llnum absque injuM."1 And in an early 
case in Connecticut it was said: "The defendant had right to 
use so much of said water, passing through his land, as to an

swer all necessary purposes. to supply his kitchen, and for wa
tering his cattle, etc.; also he had right to use it for beneficial 
purposes, such as watering and enriching his land. But this 

right hath restrictions, and must be so exercised as not to injure 
the plaintiff, who lies next below, and who hath right to have 
the surplus flow into his land in the natural channel."· 

Chancellor Kent is sometimes quoted as proving that water 
cannot be employed for irrigation, sometimes as proving that it 

may be. His language is as follows: "Streams of water are in
tended for the use and comfort of man, and it would be unrea
sonable, and contrary to the general sense of mankind. to debar 
any riparian proprietor from the application of water for do
mestic, agricultural, or manufacturing purposes, provided the 
use of water be made under the limitation that he do no mate
rial injury to his neighbor below him, who has an equal right 
to the subsequent US" of the same water."s On this passage the 
supreme court of California makes the following pertinent obser
vations: "It seems to us that the foregoing (although a very dis
tinct statement of the general proposition) ought not to be taken 
literally, unless the words 'material injury' be impressed with 

1 Weaton v. Alden, 8llaaa. 186. 2 Perkins v. Dow. 1 Root,58S. 
13 Kent. Comm. 429. 
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a signification tbe equivalent. of a substantial deprivation of ca
pacity in a lower proprietor to employ the water for useful pur
poses. The adjective is prefixed to • injury, , and tbe words seem 
to have reference to tbe enjoyment of tbe use by tbe inferior 
owner, not to biB mere abstract right to tbe use aB against oth
ers than riparian owners, and to intimate that he cannot com
plain of a reasonable exercise of the use by another who p0s

sesses tbe general right in common with himself. The p~e, 
88 a whole, may be fairly said to convey the idea tbat water may 
be used for agricultural ur manufacturing purposes when such 
use does not materially deprive the lower proprietor of water, 
either for drinking or for agriculture. Hl 

In an early New York decision it is said: "The defendant 
has a right to use 80 much as is necessary for his family and his 
cattle, but he has no right to use it for irrigating his mcadow, 
if thereby he depri veB the plaintiff of the reasonable use of the 
water in its natural channel. The evidence shows that the de
fendant has appropriated the whole water to his own use, and 
he seemB to BUpPOse that he pOSBesses that right."2 Again, it 
is said that the riparinn proprietor "may make a reasonable use 
of the water itself, for domestic purposes, for watering cattle, or 
even for irrigation, provided it is not unreasonably detained or 
essentially diminished. HI 

Some of the earlier cases, it will be perceh'oo, do not make a 
very clear distinction between the natural and artificial uses of 
the water, being eyen disposed to class irrigation among the for
mer. But the later authoritie8 announce tho rule with more dis
crimination. Thus, in Gillett v. Joh1l80n,4 Butler, J., remarks: 
"The right of the defendant to use the stream for purposes of irri
gation cannot be questioned. But it was a limited right, and one 

1 LUll: v. HagglD, 69 Cal. 2.55. 10 
Pac. Rep. 756. 

lA.rnold v. Foot. 12 Wend. 380. 

• Blanchard v. Baker. 8 He. 238, 
266. 

tOO Conll. 180. 
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which could only heexerclsed with a reasonable regard to the right 
of the plaintiff to the use of the water. It was not enough that 
the defendant applied the water to a useful and proper purpose, 
and in a prudent and husband-like manner. She was also bound 
to apply it in such a reasonable manner and quantity as not b> 

deprive the plaintiff of a sufficient supply for his cattle." So 
in a New Jersey decision it is held that the right of every ripa
rian owner to use the water flowing through his land for its 
proper irrigation is su Lject to the limitation that his use for that 
purpose must be such as not e!lSentially to interfere with the 
natural flow of the stream, or essentially and to the material in
jury of the proprietors belO\V to diminish the quantity of water 
that goes to them} And the court in MsssadJUsetts has given 
a Batisfactory discussion of the subject, from which we quote as 
follows: ICWhat is a just and reasonable use may often be a 
difficult question, depending on various circumstances. To 
take a quantity of water from a large running stn>am for agri
cultural or mauufacturing purposes would cause no sensible or 
practicable diminution of the benefit to the prejudice of a lower 
proprietor; whereas, taking the saDIe quantity from a smnll run
ning brook, pn~ing through many farms, would be of great and 
manifest injury to those below who need it for domestic supply 
or watering cattle; and therefore it would be an unreasonable 
use of the water, and an action would lie in the latter case, and 
not in the former. It is therefore, to a considerable extent, a • 
question of degree; still the rule is the same: that each propri
etor has a right to a reasonable use of it for his own benefit, for 
domestic use, and for manufacturing and agricultural purposes. 
It has sometimes been made a question whether a riparian pro
prietor can divert water from a running stream for pul'JlOl!eB of 
irrigation; but this, we think, is an abstract question, which 

I Farrell Y. Ricbards, 80 N. J. Eq. 5lL 
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cannot he answered either in the affirmative or n9tive, as a 
role applicable to all cases. That a portion of the water of a 
stream may be used for the purpose of irrigating land, we think 
is well established 88 one of the rights of the proprietors of the 
soil along or through which it passes; yet a proprietor cannot, 
under'color of that right, or for the actual purpose of irrigating 
his own land, wholly abstract or divert the water-course, or take 
such an unreasonable quantity of water, or make such an un
reasonable use of it, as to deprive other pro}lTietors of the sub
stantial benefits which they might derive from it if not diverted 
or used unreasonably. The point may, perhaps, be best illus
trated by extreme cases. One man, for instance, mny taktl wa
ter from a perennial stream of moderate size, by means of buck
ets or a pump,-for the mode is not material,-to water his 
garden. Another may tum a similar current over a level tmct 
of sandy soil of great extent, which in its ordinary operntion 
will nearly or quite absorb the whole volume of the stream, al
though the relative positions of the land and stream are such 
that the surplus wnter. when thel'e is any, is returned to the 
bed of the stream. The 'one might be regarded as a rensonable 
use, doing no perceptible damage to any lower proprietor, while 
the other would nearly deprive him of the whole beneficial use, 
and yet in both the water would be used for irrigation. "1] 

§ 168. Review of authorities continued - The Pa
c11lc cues. 

[When we come to examine the later decisions of the courts 
on the Pacific coast, we shall find no repUdiation of the rule 
thus deduced from the common law. On the contrary, the same 

lElllo\ v. Flt.cbburg R. Co .• 10 v. Merriweather. 8 Scam. 48G; VI. 
euBb. 198-191;. See. further. An· brlcbt v. Eufaula Water Co .. 86 
thOIlY v. Lapbam. I) Pick. 175: New· Ala. 1S87. 6 South. Rep. 78; WaBhb. 
ball v. IreBon, 8 Cusb. 1)9~; Kvanl Eaaem.284: Gould, Waters. § 217. 
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principle has been accepted as determinative, and has been ap
plied and carried out to its legitimate conclusions; and this with 
so much certainty and emphasis that the question must be re

garded as definitely settled in these states until legislation shall 
intervene. Thus, in a recent Nevada decision, Chief Justice 
Hawley remarks: "When it is said that. such use must be made 
of the water as not to affect the material rights of other proprie
tors, it is not meant that there can be no diminution or decrease 
of the flow of water; for: if this should be the rule, then no one 
could have any valuable use of the water for irrigation, which 
must necessarily, in order to he bEneficial., be 80 used as to ab
sorb more or less of the water diverted for this purpose. The 
truth is that, under the principles of the cOD)mon law in rela
tion to riparian rights, if applicable to our circumstances and 
condition, there must be allowed to all, of that which is com
llJon, a reasonable use." 1 

In the important case of Lux v. Hoggin,: decided by the 
supreme court of California in 1886, the rule is tersely laid 
down as follows: "By our law the riparian proprietors are en
titled to a reasonable use of the wllters of the stream for the pur
}'ose of irrigation. What is such reasonable use is a question 
of fact, and uepends upon the circumstances appearing in each 
particular casc." The court continued: "The question whether 
the use is reasonable is not so much whether the water be
low is diminished thereby, as whether the lower proprietor is 
materially injured by the diminution,-injured by not receiv
ing the benefit in due proportion of the enjoyment to which he 
and the other proprietors are entitled. It is obvious that the 
use of water for the purpose of irrigation always involves some 

1 Jones v. Adams. 19 Nev. 78. 6 
Pac. Rep. 442. See. also. Barnes 
v. Sabron. 10 Nev. 217; Swift T. 
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los8 by evapomtion and absorption, and must often result in a 
sensible and clearly perceptible reduction of the quantity in the 
channel. An entire diversion of a water-course by an upper ri
parian proprietor • (or a dh'ersion of a part of it,) for irrigation, 
without restoring to the channel the excess of the water not 
actually consumed, is never allowed. Whether or not a diret
aion of water is reasonable, is a question not 80 much 88 men
tioned by any writer or judge. The very proposition lll!Sumes 
the right of the proprietor above to use the water for his own 
purposes, to the excl'U8icm of the proprietors below, -a proposi. 
tion inconsistent with the doctrine universally admitted, tha', 
all proprietors have the same rights." In the same case, aftel' 
an elaborate review of the authorities upon this question, th. 
court sums up its conclusions as follows: "The reasonable use 
fulnel's of a quantity of water for irrigation is always relative 
It does not depend on the convenience of or profitable resulb 
to the particular proprietor, but upon the reasonable use, ref. 
erence being had to the needs of all the olhtlr proprietors or 
the stream. It depends, in other words, on all the circum· 
stances. We anticipate the objection that this is not an abso. 
lute rule at all; but, as said by the judges in the opiniom 
quoted from, the very nature of the common right is such th~ 
a precise rule as to what is reasonable use by anyone proprietor 
for irrigation cannot be laid down. A stream mny be so smaU 
that any use for irrigation may deprive all the others of any like 
use; and the same may be true of a larger stream, where the 
use is by several of a large number of proprietors. The effect 
might be that, while there might be sufficient water to suppI,r 
several for irrigation, there would not be enough for all, and ... 
all might be deprived of the benefit. But the private illt.erests 
of all would in most cases, if not in every ('.ase, lead to an 
avoidance of the supposed evil. It is not to be dou bted tbatthe 
riparian proprietors would settle by collvention upon a plg bY' 
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which each could secure a reasonable use for irrigation pur
posesj as by authorizing each to stay the Bow at recurring pe
riods, or otherwise distributing it for their mutual and common 
benefit. The right of the riparian proprietors to a reasonable 
use of the water of the stream for purposes of irrigation is rec

ognized in many of the California cases hereinbefore referred 
to."l In the caae of Stanford v. Felt,2 it was ruled that 
the qUe8'tion, whether or not the use and detention of the 
warers made by the upper proprietor for domestic and other 
purposes is reaaonable, is a question of fact to be deter
mined in the trial court. And in Goold v. Stafford,8 it is 
said that while the upper riparian proprietor may use a 
reasonable amount of the warer of a D&tural stream to 
irrigate his riparian land, he cannot use all of it for that 
purposej nor can he use any of the water for the purpose 
of irrigating land not riparian. 

In one of the latest cases in California, where the plain
tiffs alleged that they were entitled to all the wa.ter of the 
stream, and defendants denied that they were entitled to 
any of it, and the court found that plaintiffs were entitled 
to a pOl·tion of the wa.ter only, and that, to make the water 
available for irriga.ting purposes, it was necesaary that the 
full fiow of the stream be used a.t once, it was held that 
there was no error in the decree apportioning to plainti1fs 
the full flow of the water during one-half of each week, and 
to defendants such fiow during the remaining half of each 
week.· In this case the court observed: "According to 
the common-law doct.rine of ripa.rian ownerl!thip, 88 ~n.er

aUy decla.red in England and in most of the American states, 
'upon the facts in the case at bar, the plaintiffs would be 
entitled to ha.\"e the waters of Harri8()D canon continue to 

1 Lux v. Haggin, 69 Ca\. 253, 10 
Pac. Rep. 763, 

271 Cal. 249, 16 Pac. Hep. 900. 
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877 Cal. 66, 18 Pac. Rep. 879. 
4 Harris v. Harrison, 98 Cal. 676. 

29 Pac. Rep. 323. 
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flow to and upon their land as they were Daturally &CC1I8-

tomed to :o'ow, without any substantial deterioration in 
quaUty or diminution in quantity. But in some of the 
western and southwestern sta.tes and territories, where the 
year is divided into one wet and one dry sea80n, and irriga· 
tion i8 necessary to 8uccessful cultivation of the soil, the 
doctrine of riparian ownership has by judicial decision been 
modified, or r81ther enlarged, 80 88 1» include the re8.sone.ble 
lise of Datural .water for iITigating the riparian land, al· 
though 8uch use may appreciably diminish the :O.ow do~ to 
the lower riparian proprietor; and this muet be taken to 
be the establiahed rule in California, at least where iITiga· 
tion is thU8 DeCe8INU'y. Lux v. Haggin, 69 Cal. 394, 10 
Pac. Rep. 674. Of course, there will be great difticul~' 
tn many cases to detBmine what is 8uch reasonable use; 
and 'what is such reasonable use is a question of fact, and 
depends upon the circumstances appearing in each par
ticular case.' Lux v. Haggio, supra. The larger the num
ber of riparian proprietors whose right8 are involved, the 
greater will be the diftlculty of adju8tment. In such a case, 
the length of the Ittream, the volume of water in it, the ex
tent of each ownership along the banks, the character of the 
eoil owned by each contestant, the area sought to be irri
gated by each,-ell these and many other considerations 
must enter into the solution of the problem; but one prin
ciple is 8urely e8tablished, namely, that no proprietor can 
absorb all the water of the 8tream, so a8 to allow none to 
flow down to hi8 neighbor. In the case at bar only the 
rights of two riparian prt)prie1onJ are to be considered. 
Yone other are involved. And the amount of water in the 
stream i8 so small that it i8 apparent that delendants could 
not use it for any useful irrigation without practically ab
sorbing it all, and leaving none to :O.ow down to plainturs' 
land. 1lliere was sufficient evidence to warrant the finding 
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of the court that in order to lnigate, 'it is necesaary that 
the full low of the stream be used at once.' But defend
ante, as well as plaintifts, were entitled to a reasonable 
use of the water for irrigation; and the rights of either 
could be declared or preserved by an attempted division 
of the low of the water without reference to time. The 
only way, therefore, to preserve those rights, and to render 
them beneficial, was to decree to the parties the use of the 
full low of the stream during alterna1e periods of time; 
and we do not see why the 'court could not decree a division 
of the use of the water according to that method, when 
there was no other method by which it could be done. 
And tha,t the division was a. just one, and not erroneously 
determined upon, seems deer. The evidence showed that 
the arable and irrigable land of each party was about 
equal in are«; and there is no contention that the division 
was not equitable, provided that all the othel' facts were 
('.orrectly found by the court." 

In the state of Texas, where, at least in certain portions, 
the same clima.tic and physiograpbJiool conditions t'.xist 
as in some of the states of the Pacific Blope,the privilege 
of an upper riparian proprietor, in respect to the use of the 
water for the purpose of irrigation, has been canied to a.n 
extent beyond that hitherto recognized in any other juris· 
diction. In one of the earlier CftSeB it was held that such 
a proprietor may divert the stream and cause it to over
flow and irrigate his land, provided it resumes its natural 
channel before it enters the land of the lower owner; and 
he is not liable for injury to such lower owner, unless he 
uses the stream wantonly and malicioualy and takes more 
water than is necessary for agricultural pUrposes.l And a 
late decision reaffirms the rule thU1l stated. "It seems to be 
the rule of the common law," says the court, "that a riparian 

I Tolle v. Correlb, 81 TeL 862, 98 Am. Dec. NO. 
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0WJaer has DO right 1:0 use the water of the stream for Irri
gating his lands, provided it interferes with the UIeI .f 
the we.ter by those who own the lands upon the stream 
below. Tba.t this is a proper rule in England, and in ~ 
states where -the rain-fall is auftlclent for the pul'pOle ef 
agriculture, we freely concede; but we are of opinion that 
in those sections where irrigation is necessary to the suc
cessful pursuit of farming, it should not apply. What i8 
not 8. neceBS8l'Y use in one oose becomes necessary in the 
other. It was 80 held in Tolle v. Correth, 31 Tex. 365; 
and though this decision was criticized in the subsequent 
case of Fleming v. Davis, 37 TeL 173, we are of opinion 
that it recognizes a correct rule of law as applied to the 
present ooae. We think it a matter of common knowledge 
that there are portioD8 of our etate where the business of 
agriculture cannot be successfully proeecuOOd through suc
cessive years except by irrigation; and it 18 to be inferred 
from the allegatioD8 of the petition that the section where 
the stream in controversy is situated is of that chttracter. 
We think, therefore, that the defendants had the right to 
divert the water which flowed in the stream along or 
through their lands for the purpose of irrigating them, al
though the effeot of such use W8.8 to leave the plainti1f C(lI'

poration an insufficient supply for the same purpose. 
Whether they had the right to divert the whole of it, and 
leave an insufficient supply for the ordinary use of the lower 
riparian owners, we need not in this case determine."] I 

§ 169. Surplus water must be restored. 

[Where a riparian owner diverts the water of the stream for 
the purpose of irrigation, without returning the surplus into 
the natural channel, whereby the owner of land below, en-

JMud Creek Irr. Co. v. Vivian, 74 Tex. 170, 11 S. W. Rep. 1078. 

LAW W. B.-21 (321) 
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t.itled to uae the water in the same maon8f, ia deprived of hia 
privilege, an action lies. 1] 

IAD\hoD),y.Lapham.ISPick.1715i Stafford. n CaL 88. 18 Pac. Rep. 
Cook Y. Ball, 8 Pick. -i Blanch· 8'lt. 
ard Y. Baker, 8 He. IJIS8i Gould Y. 
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SUGGESTIONS FOR LEGISLAT.l.ON. ON RIPARIAN .RIGIITS. 

§ 180. 
161. 
162. 
168. 
1M. 
185. 
166. 
167. 
168. 
169. 
170. 
171. 
17S. 
178. 
1'74-
175. 
176. 

Need of ltatutory regulation. 
Irrigatlon-Common·law rulel Inadequate. 
Contentl of proposed ltatute. 
Essential nature of projected law. 
System of ut'lfuifU Impracticable. 
Colorado Iyetem criticised. 
Legislation must respect naturailawl and natural rlgh~ II 
Natural rightl and advantages of riparian ownen. '.' . 
Legillation Ihould recognize thele rights. . i ,". : .: 

Jurisdiction of equity. 
Legislation to the same end. 
Provision for non·rlparian land&. 
Condemnation of Itream for public uee. 
Whether irrigation Is a public use. 
Eminent domain. 
Summary of suggestions concerning legielatioD. 
Concluding observations. 

§ 180. Need of statutory regulation. 

In concluding our discussion upon water rights in the Pacific 
communities, we purpose to offer a few observations or sugges
tions concerning the legislation which should be enacted in the 
states of California and Nevada for the more complete regula
tion and protection of these rights. We have already given a 
full synopsis of the statutory systems adopted in all the other 
etates and territories of the Pacific coast embraced within our 
general review; and, as before stated, we shall enter into no dis
cussion of these statutes. As those states and territories become 
more settled by an agricultural population, the practical effect 
of their legislative methods will become known, and some satis
factory judgment can be formed as to their efficacy. At present 
any discussion of them might be regarded as speculative, al-
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though the results which they mnst inevitably produce are, in our 
opinion, perfectly clear. Confining ourse]vezl, therefore, to the 
two states of California and Nevada, if we are correct in our COD
clusions concerning the rights (If private riparian proprietors 
upon natural streams, and especially upon their right to use the 
waters thereof for pu·rposes of irrigation, it is plaiD that some 
legislation is needed, Dot to define and establish the rights, but 
to protect and regulate their exercise within certain limits. 

I 161. Irrigation - Common-law rules inadequate. 

Assaming as true, what we think has been shown to be estab
lished by judicial authority, that the general common-law doc
trines on the subject apply to and determine the rights of pri
vate riparian proprietors, those doctrines are sufficient of them
selves to regulate the use of water, by private riparian proprie
tors, for all other ordinary purposes except that of irrigation. 
The common·]aw rules concerning the use of water 'for milling 
and manufacturing purposes, and for all those purposes termed 
"natural,"-domestic and household consumption, and the wa
tering of stock,-are simple, plain, equitable, and just. No 
fault has ever been found with their practical opemtion; they 
are suited to all communities and circumstances; no legislation 
is needed to render them effective; any legislation interfering 
with their free control would be injurious. With irrigation the 

, case is otherwise. The use of the woters of natum] streams for 
irrigation is, in many respects, the most important of all possi
ble uses, in these states. Without irrigation the agricultural 
resources of the soil cannot be developed; with a sufficient sup
ply of water for irrigation, there are hardly anv accessible por
tions of these states which cannot be made profitably productive. 
The problem is, to benefit as large a portion of the agricultural 
populati9n as possible, by affording the mellllS of irrigating their 
lands, without invading and viulating the private uatural rigbta 
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of any cla. of proprietors. The use of water for purpoeee of 
irrigation is practically unknown to the common law. While 
the equitable principles of the common law may, without any 
alteration, comprehend the use of water for purposes of irriga.
tion, yet the special rules developed by common-law courts from 
those principles have not dealt with irrigation. In applying 
these estoblished doctrines of the common law to the use or wa
ter for irrigation, the aid of st:, tutory legislation is clearly needed. 
If the rights of the private riparian proprietors upon the same 
stream to use its water for irri~ation were correctly stated in o,:,r 
lost chapter, it is plain that some pmctical, simple, and com
prehensive method is necE'ssary to settle authoritatively the rel
ative rights of all the proprietors upon any particular stream, 
and the relative amounts or proportionnte quantities of its water 
which they are all entitled to take and ~lIsume. The general. 
doctrine that each is only entitled to the excess over and above 
that which all the others are entitllld to take, is simply the 
foundation. How that excess is to be actunlly ascertained and 
apportioned to each riparian proprietor before he ta1ce8 the water 

fr01/~ the stream is the difficulty; and it is a difficulty which can 
only be ob';iated by statutory legislation. 

§ 162. Contents of proposed statute. 

Adopting the equitable doctrines of the common law as its 
llBais, the sole purpose of the legislation should be to furnish a 
practical mode by which these doctrines can be applied to the 
usc of water for tlle irrigation of lands. To this end the provis
ions of the statute should not consist of vague generalities, merely 
defining some general rights, and leaving all the practical work
ing and effects of the system to be settled by a long series of ju
dicial decisions. They should be detailed, specific, and minute. 
The statute should be most carefully drawn so as to provide a 
plain, oortain, inexpellsive, and practical system regUlating the 
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exercise by every riparian proprietor upon any stream of his 
right to use the waters thereof for purposes of irrigation; deter
mining the relative amounts of the water to which all of the 
proprietors are entitled under every condition of circulll!ltancesj 
the proportionate amounts when the whole flow of the stream is 
not sufficient to furnish a full supply to all; the times and order 
ill which the water may be taken; and all other similar matters. 
The statutory provisions should be so clear and definite that 
there could be no reasonable doubt as to the extent of each 
proprietor's right under any ordinary circumstances; and they 
should give a simple and effective means of enforcing these rights 
and regulating their exercise, through the interpretation of local 
agents or officials representing the whole body of riparian p~ 
prietors upon any particular stream, without the necessity of a 
resort to the courts, and to actions for damages or for injunc
tions, as the only means of protecting the rights or preventing 
their invasion. 

§ 163. Essential nature of projected law. 

Without dwelling any further upon its external form, we p~ 
ceed at once to the most im portant inquiry, what should be the 
essential llllture of this legii'lntion? We submit, us its funda
mental conception, that such legislation should recognize. be 
founded 011, and carry out 1Ulturallaw8 "and natural rights. Any 
attempt to violate natural and economic laws and rights, to con
fer a supposed benefit upon certain classes of persons by legisla
tion which invades and abrogates the natural rights. resulting 
from natural and economic laws, held by other persons, must 
be injurious to society as a whole, and can produce no real good 
to any portion of it. In the second place, the legislation should • 
interfere as little as possible with existing and established pri
vate rights of property. Numerous private riparian proprietors 
are located upon nearly all the important streams in this state. 
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the lands upon the banks of some of these streams are probably 
all, or nearly all, held by private owners. The rights of all 
these proprietors are rooognized and established by the existing . 
law of the state as incident to or a part of their property. These 
rights should not be disrl'garded. An attempt to do 80 would 
be grossly unjust, and could only produce confusion and wrong. 
Finally, it is a principle of universal application that new lawa, 
and most especially new statutes, should be based upon notions 
and conceptions with which the people are familiar; they should. 
reflect the customary and popular customs, habits of thought, 
and institutions. 

§ 164. System of acequias impracticable. 

If the foregoing general principles of legislation are accepted 
and followed, it is plain that the public system of"acequ/ul8" which 
prevails in New Mexico and Arizona would be utterly impracti
cable and impossible in California and Nevada. By that sys
tem, it will be remembered, there is not, and cannot be, any 
private property rights in natural streams and lakes. All such 
waters are public, free to' the use of all occupants of land for thtl 
purpose of irrigation. No person can appropriate the water of 
a stream even for the purpose of milling. The irrigating canals 
or "aCequiaB" are maintained by the public, at the public ex
pense, and are controlled by the local authorities. It is enongh 
to say of this system, which is borrowed from the Spanish-Mex
ican laws, that it is utterly foreign to the habits of thought, cus
toms, modes oflegislatioD, and institutions of our people; and its 
adoption would violate all of the established rights of private 
rivarian proprietors as recognized by the existing law of the 
state. It is hardly probable that anyone would seriously ad
vocate the introduction of this type of legislation. 
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§ 186. Colorado QStem or1tfc1aed. 

It has, however, been atrenuoasly urged that the Colorado sya
tam of defining and regulating water rights, which virtually pre
vam in Montana, Idaho. and other territories, and of which a 
detailed account was given in a previous chapter, should be 
adopted by the legislation of California. W e ~o not think that 
any intelligent lawyer or statesman, or careful student of politi
cal economy, who was familiar with the results of legislation, 
and with the enforcement of statutes creating hostile and con
flicting interests, could recommend the adoption of this Colo
rado system. In order to understand what this legislation re
aUy is, the reader must consult the detailed synopsis of the 
statutes given in a former chapter; it will be sufficient now to 
state its essential and fundamental notiClns. It utterly disre
gards all natural laws and the natural rights arising from the ~ 
lion of those who own lands situated directly upon the banks of 
streams. It places persons owning land at any distance from a 
,.tream upon exactly the same footing of right to its water with 
those who o\\'n land upon its very banks. Its fundamental idea 
is that prior appropriation from any stream by anyone, irre
spective of his location, or his prior possession or ownership, con
ters an absolute supremacy of right to use and divert its water; 
so that a proprietor who has for years owned land on the banks 
of a stream, but has not constructed a ditch by which to divert 
and use its water, shall be subordinate to any person who makes 
a prior actual appropriation for the benefit of his lands, how
ever distant from the stream. It virtually permits an unlim
ited invasion of private lands, for the purpose of constructing 
and maintaining ditches across them by which to carry water. 

As Colorado and these territories become more fully settled, 
especially by an agricultuml population, this system of water 
regulation will inevitably gi \"e rise to an enormous amount of 
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trouble, controversy, and litigation. It is impossible to con
ceive of legislation tending more than this to create strifes,ooo
fiicts, and breaches of the pence. The right of prior appro
priation on the public streams was a most fruitful cause of liti
gation in California, as is shown by the great numher of re
ported cases; but this is a feeble illustration of the litigation and 
contro""lBY which must arise from the statuu-s of Colorado and 
of the various territories when they come into foil operation 
upon an increasing population. 

§ 188. LegIslation must respect natural laws and 
natural rights. 

No legislation can be just or practicable, or can tend to the 
pence and prosperity of society, which attempts to v.iolate and 
override natural laws and natural rights,-the immutable truths 
which exist in the regular order of nature. No matter what 
may be its motive, although enacted for the at'Sumed purpose of 
hent>fiting certain classes of society, legislation which disregards 
natural laws, justice, and rights not only product's evil to s0-

ciety as a whole, but even injures thfl very cl8SS~ it was de
signed to benefit. There is much in the general legislation of 
California which demonstrates the truth of this principle. A 
most instructive essay might be written upon this topic, which 
would conclusively show the injurious results of mallY Califor
nia statutes which violate natural laws, and economic truths and 
rights based npon. natural jUBtiM,-results which bear most 
heavily upon the very classes whose interests were intended to 
be promoted. We .cannot refrain from illustrating this most 
momentous principle of economic laws by a single example. 
The legislation of California, in dealing with the relations of 
debtor and creditor, leans very strongly in the supposed favor of 
the debtor class. This leaning is shown in a very remarkable 
maDDer in the statute of limitations. There. is probably no 
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other civilized conn try in the world, eX(!ept perbaps some states· 
or territories which have copied the California statutes, wbich 
prescribes such extremely short periods of limitation within 
which rights of action are barred. Every lawyer of intelli
gence is familiar with the analogous statutes in England and in 
most of the American states, and can make the comparison with 
our own. These extremely short periods which seem to aJJridge 
the crejitor's rights. were enacted with the supposition that the 
debtor class would Le benefited thereby. What is the actual 
effect? There is no other state in the Union where the laws are 
practically so hard against debtors in the enforcement of claims 
as in California; there is no other state where the debtor's prop
erty is so constantly and necessarily sacrificed on judgmellts and 
executions. 

Under these statutes of limitation, and the decisions constru
ing them, a creditor, howe\Oer well disposed and however will
ing to favor his debtor, cannot be lenient, cannot give terms. 
Any leniency on his part is simply rendered impossible by the 
statute which would bar and destroy his claim by a brief period 
of inaction. However worthy, honest, and industrious the 
debtor may be, or however unfortunate he may have been, his 
creditor cannot stay his hand except at the risk. of entirely los
ing the demand. The creditor must foreclose his mortgage 
within th" brief st.ntutory period, no matter at how great a 108& 

for the debtor; he must sue and obtain judgment, and must 
seize and sell the debtor's property on execution, no matter at. 
how great a sacrifice. In other states a creditor can be lenient. 
without risk to himself; he can wait for years, so that an hon
est, industrious, or unfortunate debtor may recover himself, be
cause his mortgage remains good for twenty years, his judgment 
continues to be an effective security for ten year&, and his debt, 
whatever may be its form, is not barred within six years. But. 
the legislature of California, acting in the supposed interests of 
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the debtor class, bas made it simply impossible for a creditor 
to be lenient, and. bas exposed the debtor to a greater risk of 
1088 !Uld sacrifice of property than results from the laws of any 
other state, except those, if any, which have copied the Cali
fornia statutes. 

This is only a single example, but it well illustrates a princi
ple which is universal. The truth is established, not only by 
the most convincing a priori reasoning, but by general experi
ence, that It>gislation which disregards natural laws and rights 
must work injury to society. The various classes of society are 
80 connected that no large class can be injured without injury 
to all. 

§ 187. Natural rights and advantages of rlpar1an 
owners. 

The laws of nature certainly give a natnral right and advan
tage, from their superiority of position, to those who own land 
lying on the banks of natural streams. It is an undeniable fact 
that such proprietors have a natuml right' as compared with 
those who own land at a distance from streams. Legislation 
which disregards this fact--which attempts to deprive the one 
class of their natural right and advantage, and to confer the 
same right and advantage upon the other"":"'is necessarily im
practicable; it cannot work successfully; it is essentially unjust, 
and can only produce wrong. Statutes, however elaborate and 
detailed, which invade natllral rights, and violate the sense of 
natural justice, must be the ocmsion of unlimited confusion, 
strife, contention, and litigation; nothing can be settled and es
tablished by them. The common-law doctrines recognize and 
protect this natural right and advantage of the private riparian 
proprietor; they regard it as a fact which cannot be denied nor 
overcome. and they build all of ttieir specific rules upon it as a 
foundation. 
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A similar natural advantage is connected with landed owne .... 
ship in many other respects. Those who own fertile and pro
duct.ivelands have an enormous natural superiority over those 
proprietors whose lands are wholly situated in barren and un
productive soils and regions. Is this any just ground for legis
lation which woul~ authorize the latter class to invade the p0s

sessions of the former, and to deprive them of some portion of 
their more valuable property? ThoSt' who own land upon which 
there is a supply of forest trees, have a great naiural advantage 
over those whose lands are entirely devoid of timber. Is this 
any just ground for statutes enabling the latter to claim and ap
propriate a portion of the timber land belonging to the former? 
The use of the stream, and of the water flowing through it, forms 
a part of the rights incident to and involved in the ownership 
of the lands upon its borders. This is the principle recognized 
by the common law, and which should be recognized by any 
auxiliary legiRlation. It is, moreover, a nnturallaw, an inevita
ble fact, which no legislation can change. Any statute denying 
this fact simply attempts an impossibility. 

§ 188. Legislation should recognize theBe rights. 

It results from the foregoing positions that any legislation, 
in order to be just and practicable, should primariZy recognize, 
maintain, and protect the water rights, and especially the right 
to use the water, for purposes of irrigation, of all the private ri
parian proprietora owning lands abutting on either bank of any 
natural stream throughout its enLire course. 

§ 189. Jurisdiction of equity. 

We have no doubt that equity has full jurisdiction over all 
the private riparian proprietors upon any given stream, to de
termine their individual rights. and to furnish a perpetual means 
for the protection and enforcement of those rights. .A. very reo 
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markable caae, which came within our personal knowl'edgesev
eral years ago, fumishes a most striking illustration of the JWin
ciple which underlies this equitable jurisdiction.1 

In the early settlement of the city of Rochester, on the Gen
esee river, in westem New York, a gentleman named Brown 
owned the bed of the Genesee river immediately above the main 
falls,-a perpendicular fall nearly one hundred feet high within 
the limits of the city,-and also a atrip of land extending from 
tht'se falls along the west bank of the river for a mile or morc. 
He built a dam across the river a few rods above the falls, and 
constructt'd a mill race or cnnallen.ding from this dam about a 
mile down the river, on its west side, parallel to and a few bun
dred feet from the river bank, which was through this whole 
length a perpendicular cliff nearly one hundred feet high. ODe 
of the finest water-po\vers in the country was thus obtained and 
utilized. The space between this mill canal and the west bank 
of the river he divided into a large number of mill lots, perhaps 
olle hundred in all, varying in width, each abutting at ita front 
end on the mill canal, and at its rear end on the perpendicular 
bank of the river. These lots, together with the right to draw 
a certain amount of the water from the mill canal, were from 
time to time conveyed in fee to different grantees, each grantee 
covenanting to uae only the amount of water specified in his 
deed of conveyance. In process of time, all the lots had thus 
been sold and conveyed in fee, and Brown, the original owner. 
retained no interest whatever in the property. A continuous 
line of mills and manufactories had been built on these lots 
along the bank of the river; many of the lots had puaed to

subsequent grantees; and there were perhaps ODe hundNd dif-

J The p",,,:ip&i II the avoiding a 
multiplicity of luita by quieting 
the titles of DumerOUI partie. when 
\hey all depend upon the same rule 

of Jaw aDd the .ame questiona of 
facta. Bee the dllcuuloD of thia 
principle in 1 Pom. Eq. §~ 2M-275. 
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ferent proprietors of mill lots, all holding under the original con
veyances from Brown. There was, of course, no privity of con
tract between these various grantees and lot-owners, and since 
Brown had conveyed each lot in fee, and had retained no re

versionary interest whatever, there was no privity of estate among 
the various grantees and proprietors of different mill lots. When 
the Genesee river was high, there was an ample supply of water 
for the needs of all the mills and manufactories. But during a 
large portion of each year, while the natural flow of the river 
was lessened, the supply of water through the mill canal was 
diminishedj and in consequence of this the lot-owners on the 
upper part of the canal diverted and consumed more of the wa
ter than the proportionate amounts to which they were entitled. 
This practice of unlawful consumption was carried on to such 
an extent that the supply of water was largely cut off from the 
Iota on the lower part of the canal, and a very serious loss was 
thereby occasioned to their. owners. For all this injury there 
was no adequate remedy at law. In this condition the owner 
of a mill at the lower end of the canal brought a suit in equity, 
making all the other proprietors and occupants of mill lots bor
dering on the canal delendants, and setting out facts showing 
the titles and water rights of each separate and individual lot, 
for the purpose of obtaining a decree establishing and quieting 
the title of each proprietor on the canal to divert and use the 
waters. Such a decree was rendered. It established the right 
of each proprietor to use the proportionate amount of water con
veyed by his original deedj it definitely fixed these amountllj 
it determined the number of feet or inches of water which could 
be drawn from the canal for each lot, and the size of the open
ing through which the water could flowj Rnd it provided for 
constructing pennanent barriers and gates for each lot, by menns 
of which the amount drawn from the canal for the use of the lot 
might be controlled and regulated. In order to make the d. 
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cision final and perpetual; and to secure and protect the rights 
of all thus determined, the decree provided for the appointment 
and maintenance of a perpetual commission, representing all the 
proprietors on the canal, who should P088ess the power to in
spect the water supply-gates and openings of each lot, and to 
preserve inviolate the water rights and water supply of each lot 
as they had thus been finally established by the decree of the 
court. 1 

It is true the stream in this case was an artificial canal; but, 
as there was no privity of contract nor of estate among all the 

, different lot-owners on the cannl, thl'ir relations with l'&ch other, 
so far 88 the jurisdiction of equity is concerned, were virta
ally the same 88 those which subsist between the ,different pri
vate riparian proprietors upon any natural stream. The prin
ciple is the same in both caSI;!8. We have no doubt that on the 
same principle, in a suit brought by one prh·nte riparian pro
prietor against all the other similar proprietors upon any given 
stream, a court of equity might l'stablish their rigbts 88 among 
themselves to use the water for irrigation, the amounts which 
each could divert, and the order, times, and seasons of his di
version, and might appoint a perpetual commission, represen~ 
ing all the proprietors on that stream, which should have power 
to carry into effect the provisions of the decree. 

§ 170. LegJslatlon to the same end. 

Granting this to be within the jurisdiction of equity, yet the 
same end could be more easily, simply, and inexpensivelyac
complished by appropriate legislation. We have referred to 
the jurisdiction of equity, not for the purpose of advising a re
sort to it, but for the purpose of illustrating more plainly the 

1 This cue exemplUies In the 
clearest manner the practically 
ulllimited power of couna of 

equity to adapt their special rem. 
edies to special and Dew conditioDl 
of fac&. 
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exact object 'IOUght to be obtained by means of legis1atioa. 
The legislation should regard all the private riparian proprietors 
owning lands abutting on either bank of any given natmal 
stream'as constituting one individual community for the pur
pose of irrigation. It should primarily 881e1t, secure, and pro
teet the equal rights of all the members ot this community to 
U8f\ the wate1'8 of that stream for the purpose of irrigation, as 
rights natura])y superior to those held by all other clRSSes of 
land-owners. It should declare, in the clearest manner, the 
fundamental principle that each riparian proprietor is only en
titled to use, for the irrigation of his own land, such portion of 
the stream as is the excess over and above the portions which 
all the other riparian proprietors upon the same stream are en
titled to use, for the like purpose, on their owu lands; and the 
equally fundamental principle that other persons owning land, 
not situated on the stream, lLre only entitled to use, for the irri
gation of their non-riparian lands. such portion of the waters of 
thc strmm as remain in excess after the primnry needs of the ri
parian proprietors have been rM80lIlIbly satisfied. To protect 
and enforce the rights thus declared, the legiHlation should pro
vide for a local officer or commissioner, or small boord of com
missioners, chosen in some manner by the community of riparian 
proprietors. It should be the duty of this commissioner or 
board to make and enforce specific rules or by-laws concerning 
the u~e of t·he water for irrigation by the individual members 
of the community of riparian proprietors, and also to determine 
the amount of the stream, if any, remaining over and above 

. after the wants of the riparian proprietors had been reasonably 
supplied, and which could be appropriated, if required, to the 
irrigation of lands at a distance from the stream. Into the de
tail of these specific rul611 or by-laws which should be made by 
the local commissioners on each stream we shall not attempt to 
enter. They must necesaarily vary with the sbe ad character 
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or the streams, and should be adapted to all the possible condi
tions of fact. Such rules could easily be prepared by intelligent 
members of each riparian community, who were familiar with 
the stream, and with the modes of husbandry and wants of the 
whole community residing on its banks. 

§ 17L Provislon for non-riparian lands. 

Thus far our proposed legislation has dealt alone with the rights 
of the actual riparian proprietor to use the waters of " stream 
for the irrigation of their riparian lands; and we are now brought 
to the much more difficult inquiry, how far and how should the 
legislation provide for the diversion of water from a stream for 
the purpose of irrigating lands not situated on its banks,-lnllds 
belonging to owners who are non-riparian, but which may need 
the aid of irrigation in order to develop their full capacity for 
production, or, perhaps. to render them at all productive? In 
mnny of the smaller streams throughout the state the natuml 
flow of water is 80 limited and fluctuating that no diversion 
could be made to supply the wants of other land-owners with
out thereby infringing upon the superior rights of their ripnrian 
proprietors. This class of small streams must, it seems, be left 
for the exclusive use of those who possess the natural advantage 
of owning lands upon their banks. Unless this be 80, then it 
should be carefully observed that there is not any limit 'I.Ohatuer, 
depending upon the size of a natural stream, to the right of ap
propriation held by any third person; any third p£'rson would 
have the same right to interpose and appropriate the waters of a 
natural brook, which both rises and flows through its entire 
length within the boundaries of any land, which he has to ~p
propriate the wnters of a somewhat larger stream which runs for 
a few miles through or betweE'!n the lands of several proprietors. 
This simple ilhl!1tratioll shuw!) !.he alJliurJity, Wi well nil the in-

LAW w. R.-22 (337) 

Digitized by Goog Ie 



§ li2 I.AW OJ' WATER RIGHTS. [Ch.9 

justice, of curying the doctrine of appropriation to its logical 
results. 

But the larger and permanent rivers of the state, the San Joa
quin, and its aftluents like the Merced, the Tuolumne, the Cal
averas, and others coming down from the heights of the Sierras, 
lind the Sacramento with its similar branches, the Bear, the 
Yuba, the Feather, and others, wnt";n not polluted by hydraulic 
mining, if reasonably and properly controlled.and utilized, can 
certainly furnish an adequate and constant supply of water, for 
the purpose of irrigation, to vast communities of land-owners in 
addition to the riparian proprietors upon their very banks. 
And irrigation is a matter of such paramount importance to the 
agricultural interests of California that legislation should add 
something to the mere common-law doctrines, for the benefit 
of these non-riparian cultivators of the soil. The problem is, 
hew shall the needs of these communities of land-owners away 
from the large streams-these non-riparian owners-be provided 
for and satisfied, consist.ently with the natural advantage and 
primary right of the communities of riparian proprietors? The 
doctrine of unlimited prior appropriation, which obtains on 
purely public streams, must, as we have peen, be rejected as both 
unjust and impracticable in its application to these private 
streams,-streams bordered by private ownership. 

§ 172. Condemnation of stream. for pubUc use. 

The question first arises whether, as a mode of solving this 
problem, the legislature should provide some general means by 
which any community or neighborhood of distant, non-riparian 
owners may appropriate and take the waters of a convenient 
stream, through the process of condemnation, under an exercise 
of the right of eminent domain, upon the payment of a jus' 
compensation to the private riparian proprietorS on the banks 
of such. stream whose pwperty has been Laken and whose pri-
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mary rights have been invaded? This method of obtaining the 
water of a stream by distant land-O\vners is recognized by the 
California statute pa..oo in 1874, quoted in a former chapter; 
but that statute is only local and partial in its application, and 
it lacks the detail and precision essential to a practical system. 

Is the use of water by private lnnd-owners for the irrigation 
oftheir lanl1s a "public use," within the settled meaning of that 
term. 80 that the legislature has power, under the constitution, 
to authorize the taking of water for such purpose, by the right 
of eminent domain,-the power to take private property for a 
public use upon the payment of a just compensation? The 
fact that a statute declares a certain use to be a· public one, and 
authorizes the taking of private property for it, dOt'S not neces
sarily make the use public, nor render the taking of private 
property for it valid. It is settled by unanimous agreement of 
authorities that, token a t&8e iB public, the decision of the legisla
ture that the public needs require the taking of private property 
to promote the \lSe is final and conclusive, and cannot be in
quired into by the courts. But it is equnlly well settled by 
courts of the highest authority that the question whether a giwn 
UBe i8 ar iB flOt public is a judicial one, to he determined by the 
courts •. If the mere decIamtion of the legislature that a certain 
use is public, and authoriZ£'d the takin~ of private property, were 
final and conclusive, then the constitutional guamllty forbidding 
the taking of private property except for public use would be 
rendered wholly nugatory; it would be made a mere empty 
form of \Vords. For example, if a statute of the state legisla
ture should pronounce a certain manufactory carried on at a cer
tain town to be a pnblic use, and should pllrport to anthorize 
its owners to take private property fo~ their own purposes, the 
oourts would not be impeded by this legislative declaration, but 
would hold the statute to be unconstitutional nnd void. The 
following points concerning the usu of uaturaJ waters for various 
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purposes have been settled by the courts: The supply of water 
to the inhabitants of 1\ city, village, or town, either by the mu
nicipal authorities themselves, as in CasA of the Croton Water
Works for New York city, or by a corporation, as in case of the 
Spring Valley Water Company for San Francisco, is clearly es
tablished to be a public use. The ground upon which this con
clusion was rested is that a water supply to the members of a 
wmmunity is necessary to promote the general health of that 
community; and there is no higher or morc evident public use 
than tht> public health. A supply of water for drinking, for 
washing and bathing, and for all other domestic purposes, and for 
flushing sewers, and thfl like, tends to promote the general pub
lic health of a city or village as much as a supply of pure air. 
To furnish an adequate supply for such purposes, the waters of 
a natural stream or lake may therefore be condemned upon pay
ment of just compensation to those whose private property rights 
are thereby invaded.1 

Again, it is settler! that the draining of extensive districts of 
swampy, marshy, or wet lands is a public use, and that private 
property may be taken for such drainage works, or to defray the 
expense of their construction and maintenance. This decision 
has been wholly placed, by the courts, upon the ground of the 

I [St. Helen" Wftter Co. v. 
Forbes, 62 Cal. 182; Smith v. Gould, 
1i9 Wis. 6::11. s. Co 18 N. W. Rep. 457. 
A city whicb bas, under Btfttutory 
authority, acquired riparian prop
erty by purchase or condemna· 
tion, and erected water-works for 
tbe purpose of supplying tbe in· 
habitants witb water, is, like any 
otber riparian proprietor, entitled 
to bave upper proprietors enjoined 
from polluting tbe streftm. unless 
they have acquired a rigbt to do 
80 by prescription, in which case 
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tbe city would have to acquire tha' 
prescriptive right as It did the oth· 
ere by purcbase or condemnation. 
Baltimore v. Warren Manuf'g Co., 
1i9 Md. 96. The construction and 
maintenance of a public canalis a 
public purpose; and water may be 
taken for that purpose, a\tbougb 
the mill-power of adjacent ripa
rian proprietors 18 thereby injured 
or destroyed. compensation being 
made. Cooper Y. Williams, 'Ohio. 
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benefit to the generul health of the local community resulting 
from the drainage. The courts have most distinctly held, in 
pa88ing upon this cla.ss of cases, that the benefit done to the in
dividual owners, the enhancement in the value of their farms, 
the increase in the productions of their lands, and the like, re
sulting from the system of drainage. do not of themselves make 
such works a public use; such benefits are nothing but a private 
use more or less multiplied. The public health alone is what 
gives the character of a public use to such measures. Again, it 
is settled by an overwhelming weight of authority in a great ma.
jority of the stutes,-ruthough a different rule prevails in a few 
states, the effect of local customs,-that the propelling of mills, 
factories, and manufactories, by water taken from na tural streams, 
is in no sense a public use. It may be regarded, as the result 
of principle and authority, that anything which merely benefits 
an individual's own private property; which merely enhances 
its value, or renders it more productive or more capable of cul
tivation,-is not a public use. And what is thus essentially a 
private benefit does not become a "public use," simply because 
a large number of individuals may enjoy the same benefit with 
respect to their own private property. Otherwise, there is not 
a single trade, business, or profession that is not a "public use" 
within the provision of the constitution. 

§ 173. Whether irrigation is a public use. 

IR, therefore, the taking of water from natural streams for the 
irrigation of the lands of private owners a public use? If wa
ter should be thus taken by one person alone to irrigate his 
own farm, then, under the doctrines derived both from principle 
and from the authority of decided cases, the use would clearly 
seem to be private and not public,-as completely private as 
plowing, sowing, planting, fencing, ditching, and any other 
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means by which the land is improved, its value enhanced, or 
its productiveness increased for the personal and immediate ben
efit of the owner. The conclusion wonld seem to be equally 
true, if water is taken in like manner by several separate and 
detached owners, for the benefit of each individual's land. But 
suppose there is a community composed of numerous-say 50 
---different landed proprietors, occupying a certain well-tlefined 
tract of land, containing many thousand acres, situated at a dis
tance of several miles from a large stream, and so located topo
graphically that all the farms comprised in the tract could be 
irrigated by means of one main canal taking water from that 
stream. 

This supposition presents the question in the most favorable 
light possible, and it certainly and fairly represents the actual 
condition, with respect to the needs and the facilities for irriga
tion, in many parts.of the state. Would the irrigation of the 
lands belonging to the members of this community be a public 
use, so that. they would be authorized, for that purpose, to ap
proprinte find condemn the waters of the neighboring stream, 
against the consent of the primte riparian proprietors on such 
stream? The question is a "ery difficult one; the answer to it 
is far from clear. How does the use of the water by each indi
vidual member of such community differ in kind or degree from 
the use of the water by each riparian proprietor on the stream? 
How does the use by the whole community differ from the use 
by the entire mass of riparian proprietors? How is the use by 
such community any more public than the use by all the ri
parian proprietors on the stream? By what justice, or under 
what principle of constitutional law, can such a community, 
tri/I1lPIy becaU86 it occupies a tract of land at a diJJtance from 1M Btream, 
deprive the community living on the stream of their natural 
right to the water, when. the U8e& by each community are ezactly eM 
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IC&me' For it should be lemembered that the right to applOpri
ate and condemn the water of a I!tream by exercise of the right 
of eminent domain, if it exists at all, is absolutely unlimited u 
to extent and quantity. If the dil!tant community may cou
demn any portion of the waters of a stream, against the consent 
of the riparian proprietors on the stream, then it may condemn 
and appropriate the entire body of the water, and leave none 
whatever for the riparian proprietors, upon the payment of suf
ficient compensation. Again, how should the compensation be 
assessed and paid in any such cllSe of condemning partially or 
wholly the. waters of a stream? Every riparian proprietor on 
the stream would be justly entitled to some compensation, for 
the rights of every one would be invaded. Any fair, reason
able, and just assessment of the damages among all the riparian 
proprietors would be practically impossible. 

These are some of the difficulties which mu!'t necessarily a~ 
tend any scht'me for the condemnation of the waters of a natu
ral stream, under the right of eminent domain, for the henefit 
of communities located at a distance from the stream. 

Whatever measures of legislation are adopted, the natural 
rights of the riparian proprietors on the streams should, as we 
have already shown, be first protected and their exercise regu
lated. Only the «IU88 of the water remaining unconsumed after 
their nee<ls have been reaacmably supplied should be appropri
ated to the use of distant and non-riparian owners. But in such 
a case there is no necessity for any resort to the right of emi
nent domain, to the condemnation of water, nor to the payment 
of compensation. Communities of owners at a distance from 
the larger streams should be entitled to reach and appropriate 
this excess of their waters after the wants of the riparian propri
etors are reasonably satisfied, without any condemnation or pay
ment of compensation, since such a use would not substantially 
affect any rights held by the riparian proprietors on th" strt"ams. 
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§ 174. Eminent domain. 

[It seems very clear, upon the authorities, that riparian nwn
ers have a vested right in the benefits and advantages arising 

from their adjoining the water, of which they ca.nnot be de
prived without compensation.1 But that, under proper condi

tions, a water-course may be taken under the power of eminent 
domain, for the irrigation of the surrounding country, seems to 
be plainly indicated by the decision in Lux v. Haggin,1 that 

"the riparian owner's property in the water of a stream may (on 
payment of due compensation to him) be taken to supply farm

ing neighborhoods with water." "It is apparent," said thecourl, 
"that in deciding whether a use was public the legislature was 

not limited by the mere number of persons to be immediately 

benefited, as opposed to those from whom property is to be 

taken. It must happen that a public use (as of a particular 
wagon or railroad) will rarely be directly enjoyed by all the 

denizens of the state, or of a county or city, and rarely that all 
within the smallest political subdivision can, as a fact, imme

diately enjoy every public use. Nor need the enjoyment of a 
public use be unconditional. A citizen of a municipality to 
which water has been brought by a person or corporation which, 
as agent of the government, has exercised the power of eminent 
domain, can demand water only on payment of the established 

rate, and on compliance with reasonable rules and regulations. 
And while the court will hold the use private where it appears 

that the government or public cannot have any interest in it, the 
legislature, in determining the expedieucy of declaring a use 

public, may, no doubt, properly take into the consideration all 
the advantages to follow from such action; as the advancement 

1 Bell Y. Gough, 8 Zabr. 624; 
Trenwn Water Co. v. Ralf. 86 N. 
J. Law. 885; Munroe v.lvie, 2 Utah, 
535. See Commissioners of Homo· 
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of agriculture, the encouragement of mining and the arts, and 
the general, though indirect, benefits derived to the people at 
large from the dedication. * * * The words' farming neigh
borhoods' are somewhat indefinite. The idea sought to be con
veyed by them is more readily conceived than put into accurate 
language. Of course, 'fanning neighborhood' implies more 
than one faml; but it would be difficult to suy that any certain 
number is e88(>ntial to coustitute such a neighborhood. The 
vicinage may be nearer or more distant, reference beiug had to 
the popUlousness or sparseness of population of the surrounding 
country; but the farmers must be so near to each other-rela
tively to the surrounr.ing settlers-as to make what in popular 
parlance is known ad a I farming neighborhood.' A very exact 
definition of the word is not, however, of paramount impor
tance. The main purpose of the statutes is to provide a mode 
by which the state, or its agent, may conduct water to arable 
lands where irrigation is a necessity, on payment of due com
pensation to those from whom the water is diverted. The same 
agent of the state may take water to more than one farming 
neighborhood. It must a1ways be borne in mind that under 
the Codes no man, or set of men, can take another's property 
for his own exclu8ive use. Whoever attempts to condemn the 
private right must be prepared to furnish (to the extent of the 
water he consumes and pays for) every individunl of the com
munity or communities, farming neighborhood, or farming neigh
borhoods, to which he conducts it, the consumers being required 
to pay reasonable rates, and being subjected to reasonable regu
lations; and whether the qunntity sought to he condemned is 
reasonably necessary to supply the public ulle in a neighborhood 
or neighborhoods must be determined by the court in which the 
proceedings atf' brought for COndl'lIlllat ion qf the private right. '"] 

1 Lux v. Ragglu. 69 Cal. 2.~. 10 Waler Co. Y. Baker. tIS CaL 888. 
Pac. Rep. 700. See. also, Aliso SO Pac. Rep. S37. 
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§ 176. SumlD&l'7 of suggestions oonoerDlDc legla
lation. 

Without any further discussion, we shall briefly sum up our 
conclusions with respect to the character, form, and objects of 
the legislation which we suggest: 

.first. The resort to the right of eminent domain and the con
demnation of wllter !.Ihould be restricted mainly. even if not en
tirely, to the obtaining adequate supplies for consumption by 
cities, villages, and other municipalities. This being a public 
use of the highest nature,-the preservation of the general 
h£'alth,-it overrid('8 all other uses, and takes preference of irri
gation, manufacturing, mining, watering stock, and all other 
ordinary purposes to which natural streams may be appropri
ated. All other uses of water mu~t succumb to this. 

Second. The smaller strooms throughout the state should be 
left substantially to the exclusive use, so far as irrigation is con
cerned, of the private riparian proprietors upon their banks. 
The natural right and advantage of the riparian proprietors en
title them to the first use of the waters of such streams; and, 
after their primary neerIs have been reasonably satisfied, there 
will not be left any substantial excess of the waters for the use 
of diHtant and non-riparian land-owners. 

Third. The larger and permanent streams throughout the 
state, the names of some of which have already been mentioned. 
are capable. when properly regulated and utilized, of 8upply
ing th~ needs for irrigation, not only of all the private riparian 
proprietors on their banks, but also of lar~e communities who 
occupy lauds more or less distant from them. While the ripa
rian proprietors even on these larger streams have a natural ad
vantage, and are eutitled to have their wants first supplied for 
purposes of irrigation, yet they are not entitled to consume the 
entire waters of a stream. After the reasonable needs of t.be ri-
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parisn proprietors have been fairly and reasonably ascertained 
and satisfied, all the excess of the waters of any such stream be
longs of right, for the purposes of irrigation, to those communi
ties of non-riparian land-owners who are 80 situated, geograph
icallyand topo,;;r&phically, that they can in the best manner ap
propriate and utilize such surplus of the waters. 

Fourth. Legislation of the character heretofore described 
. should carry these priuciples into operation. A single commis
sioner, representing the community of riparian proprietors on 
each of the smaller streams, could regulate their use of the wa
ter for irrigation by appropriate by-laws. On each of the larger 
class of streams a local board of commissioners could frame the 
nOOPSSary by-laws for the govt'mment of both the riparian pro
prietors on the stream, and the communities of Iand-owners oc
cupying tracts at a distance from it. The general powers of 
these commissioners, and the geneml nature of the rules or by
laws which they should promulgate, have already been suffi
ciently indicated. The details of these special rules must largely 
depend upon particular circumstances connected with each sep
arate stream. 

PiJth. The title of the Civil Code concerning water rights 
should be wholly repealed, as being entirely inconsistent with 
the fundamental principles of the ..system here proposed. The 
doctrine of prior appropriation is completely at war with a sys
. tem which reeognizes, harmonizes, anu protects the rights of 
all parties in the state. 

§ 176. Ooncluding observations. 

I have now completed the design which was formed when 
this essay concerning "Water Rights" was commencedi in fact, 
tbe discussion has extended to a much greater length than I 
had originally su pposed would be necessary. It is true, I have 
'byno weans exhausted the general subject of rights connected 
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with water, of property in water, or in the soil covered by the 
water, under all conditions aocl circumstances. There are many 
import:l.nt questions which I have lett untouched; there are 
many questions of great doubt and difficulty, peculiar to this 
Pacific coast, to which I have not even alluded. 

The single object of this essay WRS to ascertain, as far as p0s

sible. thfl law peculiar to the Pacific states and territories. con
cerning the waters of natural running streams, the rights of all 
persons, riparian proprietors and others, to use the waters of 
such streams, and especially, as being of paramount impor
tance to the agriculturul interests, their right to use and con
sume these waters for the purpose of irrigation. 

Upon the foundation of existing law, as thus ascertained, it 
was my further design to suggest Buch measures of just and pra~ 
ticable legislation as would render the waters of these streams 
available. for purposes of irrigation, to the largest communities 
of persons engaged in agriculture, with the least possible inter
ference with the existing and natural rights of any class. Th-e 
object thus proposed hos been reasonably accomplished. 'there 
seemed to be a prevailing opinion among the members of the 
legal profession-an opinion in which I partook when commen~ 
ing this essay-that the law of California and other Pacific com
monwealths concerning the water rights in natural streams, pri
vate riparian rights, the rights of private riparian proprietors, 
and similar topics connected with the appropriation and use of 
such waters, was wholly vague, unsettled, and uncertain, to be 
collected only frolD doubtful, contradictory, and conflicting de
cisions. It has been shown that there is, in reality, no founda
tion for this opinion. In the great majority of the states and 
territories embraced within our review. the entire field has been 
occupied by elaborate systems of statutory legislation. In Cal
ifornia and Nevada it has been shown, as it seems to me, be

yond the possibility of question or doubt, that the principles 
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and fundamental doctrines of the common law conceming the 
waters of natural streams flowing through or by private lands, 
private riparian rights, and the rights of private riparian pro
prietors, have been established by the courts in an unbroken 
series of decisions. 

There are two antagonilltic interests in the state, each enden,'
oring to control the legislature, and to shape the legislation en
tirely in its own behalf, to the complete exclusion of the other. 
These are the riparian proprietors, who assert their common-law 
rights, and would exclude nll other classes frolU any participa
tion in the waters of the stream, however abundantj and the 
communities of land-owners away from the hanks of streams, 
who deny any rights of the riparian proprietors, and claim a 
free, unrestricted access to and appropriation of all natural 
streams, limited only by the extent of their own nl'eds. 'The 
latter class, being the most numerous, has prevailed with the 
legislature, and shaped the legislation exclu!!ively for its own 
benefit, in most of the Pacific states and territories, whose stat
utes I have hereinbefore quoted. 

The type of legislation which I have proposed, recognizes the 
just claims of both these classes; it provides for satisfying the 
demands of each, so far as possible, without completely sacrific
ing the other; but it necessarily requir~ that each should 8ur
render some portion of its exclusive pretensions. I have the ut
most confidence that the main clements and features of legisla
tion which I have proposed, might, in the hands of intelligent 
men, who were familiar alike with the situation and topography 
of the larger rivers, and of the regions through which they run, 
and with the agricultural methods, customs, and wants of the 
adjacent communities, be worked up into a just, practicable, 
aud efficient system for the regulation of irrigation throughout 
all parts of the 8tate. 
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mRIGATION AND DITCH COKPANIE8. 

[By the EdItor.] 

L LlDarllLATlOII AOTRORIZIIIG AND RBGULATIIIG SUCH CoIIPAJIIa 

1$ 177. SY8tem8 of 8tatutory regulaUoD. 
178. Statute of OregoD. 
179. Statute of California. 
180. Statate of WuhlDgtoD. 
t81. Statutea in WyomlDg. 
lsa. Statutel ID Colorado. 
188. StatuteBID North Dakota and IIbDtaD .. 
1M. titatute of NebraakL 
1815. Statute of Tex ... 
188. Statute of New Medco. 
187. Statute of South Dakota. 
188. Act of CODgreBB graDtin~ righ& of way. 

IL OolIIeTauCTrolf A1m A,pPLlCATlOII OF 1'mIIIII STATIJ'l'a 

1811. AcqulBltioD of water rightB. 
190. Right to use ditch cODltructed by another. 
191. BrldglDg highways aDd cros8lDgs. 
192. Tolli aDd charge. for water. 
198. COD tracts with CODsumers. 
194. Duty of compaDY to forDllh water. 
100. CompelliDg compaDy to delfyer waw. 
196. Rights of stockholderl. 
197. Duty to kflcP ditch iD repair; liability for IDJuriea. 
198. Liability for failure of water-Iupply. 

I. LEGISLATION AUTHORIZING AND REGULATING SUCII' 00. 
PANIES. 

§ 177. Systems of statutory regulation. 

Within the past few years, the subject of irrigatton baa 
beeome one of paramount importance in certain of the 
westem and BOuthwestem states. And as this subject 
developed, it became apparent that additional legislatioD, 
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for the protection of the available waters, and for regulat
ing the appropriation and U8e of Btrea.m8 for th1a purpG8e, 
was a matter of urgent neceuity. The states, therefore, 
addressed themselves to the task of framing statutes which 
should efficiently meet· these requirements, and at the same 
time make the benefits to be derived from an economical 
and well-planned system of irrigation available to the 
greatest poIl8ible extent throughout their territories. 
These statutes have been enacted, for the most part, since 

. the preceding portions of this work were originally written. 
But it is believed that the propriety of including in the 
present edition a synopsis of their terms, and a discuBBion 
of the judicial decisions in which they have been construed, 
is too obvious to require an apology. 

The statutes to which we refer, though exhibiting a great 
deal of variety in the detail, will admit of being generally 
divided into three classes. The system established by the 
laws of the 1lrst class is that of ''irrigation companies" or 
"ditch companies." These ,re priyate corporations, author
ized by the statute and l't'gulated by it in respect to the~ 
powers, duties, and'liabilities. Their object is to acquire 
exclusive rights to the water of certain streams or other 
sources of supply, and to convey it, by means of ditches or . 
canals, through a region where it can be beneficially used 
for agricultural purpoaes. They are invested with the 
power of eminent domain for the purpose of acquiring the 
necessary rights of way, and also, in some states but not 
all, for the purpose of condemning the water rights of ap
propriators and riparian owners. They may divide the wa· 
ter among stockholders, or make contracts with consumers, 
or furnish a supply to all who apply at fixed rates. But 
the legislature usually reserves the right to regulate their 
charges, and the courts compel them to fumish water to 
all persons entitled thereto. They are made liable for dam· 
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ages caused by the operation of their works and by the 
failure to keep the same in good repair. And on the other 
hand, their property is protected from injury or .interfer
ence by severe penal laws. 

The system established by the statutes of the second 
class is that of ''irrigation districts. ., These are public and 
quasi·municipal corporations, each comprising a defined re
gion or area of land which is susceptible of one mode of ir
rigation from a common source and by the same system of 
works. They are organized o.n petition, hearing, and order 
of the proper local authorities, and are governed by their 
own officers, usually a board of directors, assessor, collector, 
and treasurer. The district has power to acquire, either 
by purchase or condemnation, all the lands, waters, and 
water rights needed for its purposes, and to construct the 
necessary canals and other works. Its indebtedness is to 
be bonded, and the interest on the bonds-and the princi. 
pal by successive instalments-is to be paid by annual 
taxation on the real estate within the district. The water 
distributed for purposes of irrigation is to be apportioned 
ratably among the land·owners of the district, to each ac
cording to the ratio which his last assessment for district 
purposes bears to the whole sum assessed upon the district. 

The statutes of the third class provide a system of state 
supervision and control of the appropriation and use of 
water. They contemplate a division of the state into 
"water districts," which, however, are not public or munici- . 
pal corporations. In each of these districts there is a 
''water commissioner," who, in conjunction with the divi· 
sion superintendents and the state engineer, is charged 
with the enforcement of the law. The plan of these stat· 
utes is not to disturb existing appropriations or water 
rights, but to secure, by official supervision, the just distri
bution of the water according to the rights of all who have 
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claims to its use, and in the most economical maDDer, and 
to regulate future appropriations so that the streams shall 
be made to serve 88 many claimants as possible, and to 
avoid con1licting and disputed interests. 

These several systems will be considered in this and the 
succeeding chapters, the present chapter being devoted to 
the subject of irrigation companies. Many corporations of 
this character have been chartered in the different states, 
and particularly in Colorado, and the subject uf thf'ir rights 
powers, and duties, is one of great interest and importance, 
although the statutes are as yet of too recent date to admit 
of the accumulation of any great body of case-law in refer
ence to their interpretation. 

§ 178. Statute of Oregon. 

We shall begin our discussion of these statutes with a 
synopsis of the law in force in Oregon; not because this 
is the earliest in date of such acts, but because it is the 
most complete, consistent, and well-ordered. This statute 
was passed February 18, 1891.1 Its provisions are as fol
lows: 

Bee. 1. "The use of the water of the lakes and running 
streams of the state of Oregon for general rental, sale, or 
distribution for purposes of irrigation and supplying water 
for -household and domestic consumption and watering live
stock on dry lands of the state, is a public use, and the 
right to collect rates or compensation for such use of said 
water is a franchise. A use shall be de(~med general, 
within the purview of this act, when the water appropri
ated shall be supplied to all persons whose lands lie adja
cent to or within reach of the line of the ditch or canal or 

I Laws of Oreson 1891. p. 52. 
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flume in which said water is com "eyed, without discrimina
tion other than priority of contract, upon payment of 
charges therefor, as long as there may be water to supply." 

Sec. 2. [Powers of (·orpol'ation.] . "A cOl'poration organ
ized for the construction and maintenance of a ditch or 
canal or flume for general irrigation purposes, and other 
purposes above prescribed, may appropriate and divert 
water from its natural bed or channel, and condemn right 
of way for its ditch or canal or flume, and may condemn 
the rights of riparian proprietors upon the lake or stream 
from which such appropriation is made, upon complying 
with the terms of this act. Such corporation shall also 
have the right to condemn lands for the sites of reservoir~ 
for storing water for future use, and for rights of way for 
feeders carrying water to such reservoirs, and for ditches 
carrying the same away, and distributing ditches, and shall 
have the right to take from any running stream in this 
state and store away any water not needed tor immediate 
use by any person having a superior right thereto." 

Sec. 3. [Right of entry on lands.] "Such corporation may 
enter on any land for the purpose of locating a point of 
diversion of the water intended to be appropriated, and 
upon any land lying between such point and the lower ter
minus of its proposed ditch or canal or flume, for the pur
pose of examining the same and of locating and surveying 
the line of such ditch or canal or flume, together with the 
lines of necessary distributing ditches and feeders for reser" 
voirs, and to locate and determine the sites for reservoirs 
for storing water." 

Sec. 4. [posting notice.] ''When a point of dh"ersion 
shall have been selected, such corporation shall post in a 
conspicuous place thereat a notice in writing containing a 
statement of the name of the ditch or canal or flume and of 
the owner thereof, the point at which its head"gate Is pro-
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posed to ~ constructed, a general description of the courae 
of said ditch or canal or lome, the Idze of the ditch or canal 
or lume in width and depth, the number of cubic inches 
of water by miner's measurement under a six-inch preB8ure 
intended to be appropriated, and the number of 1'eser\-oi1'8, 
if any." 

See. 5. [Notice and map to be 111ed.] Within ten days 
after posting the notice, a copy of the same must be ftlt.>cl 
for record, together with a map showing the general route 
of the ditch. These must be filed in each county wllerein 
any part of the system lit'8. Within sixty days after the 
completion of the ditch, a map of its definite location must 
be filed, as above. 

See. 6. [Condemning land needed.] "When such corpo· 
ration shall have acquired the right to appropriate water. 
in the manner hereinbefore provided, it may proceed to con
demn lands and premises necessary for right of way for its 
ditch or canal or ftume, and likewise for its distributing 
ditches and feeders and for sites for reservoirs." But the 
amount of land to be 80 condemned is limited to a strip 100 
feet wide for the main ditch, and 30 feet wide for each dis
tributing ditch or feeder, and a prescribed acreage for each 
reservoir. 

See. 7. [Compensation.] If the corporation cannot agree 
with the land-owner as to the amount of compensation, or 
if the latter is "absent from the state, or incapable of act
ing," the corporation may bring an action in the appro
priate court to have the land appropriated to its use and to 
determine the amount of damages to be paid. 

See. 8. [Condemnation of riparian rights.] "Such cor
poration may also maintain au action for the condemnation 
and appropriation of the right to the Dow of water in any 
stream from which it proposes to divert water below the 
point of diversion vested in owners of lands lying contigu-
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ous to such stream by virtue of their location. • But 
no person owning lands lying contiguous to any stream 
shall, without his consent, be deprived of water for house
hold or domestic use, or for the purpose of watering his 
stock, or of water necessary to irrigate crops growing upon 
such lands and actually used therefor." 

Sec. 9. [Completion of works.] The corporation must be
gin the actual construction of its ditch, etc., within six 
months after posting the notice, and prosecute the same to 
completion, without intermission, except for unavoidablE
causes. "And the actual capacity of said ditch or canal or 
flume, when completed, shall determine the extent of the 
appropriation, anything contained in the notice to the con
trary notwithstanding. Upon a compliance with the pro
visions of this act, the right to the use of the water appro
priated shall relate back to the date of posting said notice." 

Sec. 10. [prior appropriations respected.] "All existing 
appropriations of water made for beneficial purposes," in 
accordance with federal or state law, or the decisions of 
the courts or local customs, "shall be respected and upheld 
to the extent of the amount of water actually appropriated, 
nor shall any existing mill be deprived of its water-power, 
however lawfully acquired, without the consent of its OWD

el"; and all controversies respecting rights to water under 
the provisions of this act shall be determined by the date 
of the appropriations as respectively made thereunder by 
the parties." 

Sec. 11. [C"banging place of diversion.] The corporation 
may change the place of its diversion of water from any 
natural s~am, in cases where the channel shall have been 
80 lowered, cut out, turned aside, or otherwise changed, 
that the ditch does not receive the proper inftow of water 
to which it is entitled. For this purpose the corporation 
may exercise the same rights of condemnation as in ease of 
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the original construction of its ditch. And·when, from any 
cause, the original-line of the canal or ditch can no longer 
be maintained, the corporation may alter its course, and for 
such purpose may condemn lands for right of way as in 
case of original construction. 

Sec. 12. [Shortest route to be followed.] Whenever the 
corporation shall find it necessary to construct its ditch 
"across the impro"ed or occupied lands of another, it shall 
select the shortest and most direct route practicable, hav
ing reference to cost of construction, upon which said 
ditch • • • can be constructed with uniform or nearly 
uniform grade." 

Sec. 13. [Only one ditch where practicable.] "No tract 
or parcel of improved or occupied land in this state shall, 
without the written consent of the owner thereof, be sub
jected to the burden of two or more ditches or canals or 
flumes constructed under this act for the purpose of con
veying water through said property, when the same object 
can be feasibly aDd practically attained by uniting and con
veying all the water necessary to be conveyed through such 
property in one ditch or canal or flume." And any corpo
ration which has constructed its ditch must allow any sim· 
ilar corporation to enlarge the ditch and share in the joint 
use of it, upon proper compensation made. 

Sec. 14.· [Channel of stream as part of ditch.] The cor· 
poration may make use of natural depressions in the earth, 
nlong the line of its ditch, as parts thereof; "and it may 
conduct the water appropriated by it along the channel of 
any natural stream, but not so as to raise the water thereof 
above ordinary high·water mark, and may tuke the same 
out again at any point desired without regard to the prior 
rights of others to water from said stream, but due allow
ance shall be made for evaporation and scapage." (The 
last word is e\idently a draughtsman's error for "seepage.") 
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Bee. 15. [Head-gate.] The corporation "shall be required 
to erect and keep in good repair a head-gate at the head 
of its ditch or canal or flume, which, together with the 
necessary embankments, shall be of sufficient height and 
strength to control the wuter at all ordinary stages." 

Sec. 16. [Liability for damages.] The corporation shall 
be liable for damages arising from leakage or overflow of 
water from its ditch, when caused by insufficient strength 
of the banks or walls or by negligence in its manugement~ 
But it is not liable for damages "resulting from extraordi
nary unforeseen action of the elements, or attributed 
in whole or in part to the wrongful interference of another 
with said ditch or canal, flume, or reservoir, which may not 
be known to said corporation for such length of time as 
would enable it by the exercise of reasonable efforts to 
remedy the same." 

Sec. 17. [Bridging highways.] "Any corporation con· 
structing a ditch or canal or flume, under the provisions 
of this act, across any public highway or public travelled 
road, shall put a good substantial bridge not less than 
fourteen feet in breadth over such ditch or canal or flume 
where it crosses said highway or road. Travel shall not be 
suspended by the construction of said ditch, and such 
bridge shall be completed within three days from the time 
said highway or road is intersected." If the corporation 
does not obey this provision, the road superYisor is to con· 
struct the bridge and recoYer the cost in an action against 
the company. 

Sec. 18. [Embankments to be kept in repair.] Any cor· 
poration constructing a ditch under this act "shall care
fully keep and maintain the embankments and walls there
of, and of any reservoir constructed to be used in conjunc
tion therewith, so as to prevent the water from wasting 
and from flooding or damaging the premises of others j 
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and it shall not divert at any time any water for which It 
has no actual use or demand." 

Sec. 19. [Distributing ditches.] "Such corporation may 
acquire the right of way across lands lying contiguous to 
its ditch or canal or flume, for distributing ditches, in the 
manner hereinbefore provided, but it shall not be compelled 
so to do nor to construct distributing ditches upon any lands 
for the use of the owners thereof. But when any person 
shall construct a distributing ditch to the line of right 
of way for the ditch or canal or flume at any practicable 
point, and shall tender to such corporation the rates usu
ally charged consumers along the line of said ditch or canal 
or flume, for any amount of water said corporation may 
have in its ditch or canal or flume, or may have the right 
and ability to appropriate above the amount alrf.'udy sold, 
said corporation shall connect said distributing ditch 
with its ditch or canal or flume and turn therein the 
amount of water for which tender is made, and if it shall 
fail or refuse so to do, it shall be liable to such person for 
all loss or damage sustained by reason of the failure to pro
cure such water. Such corporation shall not be liable for 
any loss or damage sustained by any person by reason of 
the defective construction or careless operation of distrib
uting ditches not by it constructed or operated, and not 
occasioned in whole or in part by its wrongful or negligent 
act." 

Sec. 20. [Lien on crops.] "Any corporation acting under 
the provisions of this act which shall supply water to any 
person for the irrigation of crops shall haV'e a lien upon 
all crops raised by the use of such water for the reasonable 
value of the water supplied, which lien shall be a continu
ing one and shall bind such crops after as well as before 
the same have been gathered, and without record shall 
be preferred to all other liens or incumbrances upon said 
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crope whatever. Such HeDB may be enforced by a 81Iit 
in equity." 

Sec. 21. [Ditches are real estate.] "All ditches or caDals 
and flumes, permanently aflixed to the soil, CODBtruCted 
under the provisions of this act, are hereby declared to be 
real estate, and the same or any interest therein Bhall 
be transferred by deed only, duly witnessed and acknowl· 
edged. The vendee of the same, or any interest therein, 
at any stage shall succeed to all the rights of his vendor 
and shall be subject to the same liabilities during his own· 
ership!' 

See. 22. [Rights lost by abandonment.] "The right to 
appropriate water hereby granted may be lost by abandon· 
ment; and if any corporation constructing a ditch or canal 
or flume under the provisions of this act shall fail or 
neglt>ct to use the same for the period of one year at any 
time, it shall be taken and deemed to have abandoned its 
appropriation, and the water appropriated shall revert to 
the public and be subject to other appropriations in order 
of priority. But the question of abandonment shall be one 
of fact to be tried and determined as other questions of 
fact." 

See. 23. [Penalty for injury to ditches.] Heavy penal· 
ties are provided against any person who shall "cut, dig, 
break down, or open any gate, bank, embankment, or side 
of any ditch, canal, flume, feeder, or reservoir," with ma
licious intent to injure the owner, or with intent to let out 
the water and steal the same. The person so trespassing 
shall also be liable in damages. 

Sec U. [Parties to actions.] In any suit brought fol' 
the protection of water rights acquired under this act, all 
persons who have diverted water from the same stream 
or source may be joined as defendants. And any person 
claiming a right on said stream or source, and interested 

(360) 

Digitized by Goog Ie 



Ch.10] IRRIGAt'ION AND DITCH COMPANIES. § ti!} 

in the result of the suit, may come in as a party; and the 
court may require any other necesaary parties to ~ 
brought in. 

Sec. 25. [Right of way over state lands.] ''The right of 
way, to the extent hereinbefore specifted, for the ditches 
or canals, flumes, distributing ditches and feeders, of any 
corporation appropriating water under the provisions of 
this act, across any and all lands belonging to the state of 
Oregon and not under contract of sale, is hereby granted." 

Sec. 26. [Legislative control.] "This act may at any time 
be amended by the legislative assembly, and commissioners 
for the management of water rights and the use of water 
may be appointed, and rates for the use of water may be 
fixed by the legislative assembly or by such commissioners; 
but such rates shall not be fixed lower than will allow the 
net profits of any ditch or canal or flume or system thereof 
to equal the prevailing legal rate of interest on the amonnt 
of money actually paid in and employed in the construe· 
tion and operation of said ditch or canal or flume or sys
tem thereof." 

Sec. 27. ''Inasmuch as the question of conflicting claims 
to the appropriation ·-and use of the water of the streams 
and lakes of this state, for irrigation purposes and other 
purposes hereinbefore enumerated, is a vexed one and 
should be speedily settled, this act shall take effect and be 
in force from and after its approval by the Governor." 

§ 179. Statute of California. 
In the state gf California, a statute was passed in the 

year 1885, having special reference to the sale, rental, and 
distribution of water for beneficial purposes.1 Its pro
visions are as follows:-

See. 1. "The use of all water now appropl'iated~ or that 

• Act of Mar. 12, 1885; St. CuI. 1880. p. 95 . 
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may hereafter be appropriated, for irrigation, sale, rent
al, or distribution, is a public use, and the right to collect 
l"8.tes or compensation for use of such water is a franchise. 
nnd except when 80 furnished to any city 1 city and county, or 
town, or the inhabitants thereof, shall be regulated and 
controlled in the counties of thiB state by the several boards 
of supervisol'8 thereof, in the manner prescribed in this 
act." 

Secs. 2-7. These sections provide tor the fixing of maxi
mum rates by the seYeral boards of supervisors, upon the 
petition of not less than twenty-five tax payel'8 of the 
county. The hearing of the petition is to be had after 
publication and notice. The statute intends that the 
rates shall be fixed at such a figure as will allow to the 
corporation a net annual profit of not less than six per 
cent., nor more than eighteen per cent., on the cost of its 
investment or value of its plant. The supervisors may 
establish different rates for the sale, the rent, and the 
distribution of water, and different rates for the several 
different uses for which the water may be furnished, but 
the rates, as to each class, shall be equal and uniform. 
The tariff of rates so fixed shall remain in force for at 
least one year, unless sooner changed or abrogated. But it 
may be changed, on petition as above, or on petition of the 
company. The tariff of rates shall be recorded and pub· 
lished. 

Sec. 8. "Any and all persons, companies, a880ciations, 
or corporations, furnishing for sale, rental, or distribution, 
any appropriated waters to the inhabitants of any county 
or counties of this state (other than to the inhabitants 
of any city, city and county, or town therein) shall so sell, 
rent, or distribute such watel'8 at rates not exceeding the 
established rates fixed and regulated therefor by the 
boards of superviS01'8 of such counties, or as fixed and 
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established by such person, company, association, or cor· 
poration, as provided in this act." 

Sec. 9. If excessive rates are charged, the person ago 
grieved has an action for the recovery of the whole rate 
80 collected, together with his actual damages, and costs. 

Sec. 10. ''Every person, company, association, and ('or· 
poration, having in any county in the state (other than in 
any city, city and county, 01' town therein) appropriated 
waters for sale, rental, 01' distribution, to the inhabitants 
of such county, upon demand therefor, and tender in money 
of such established water rates, shall be obliged to sell, 
rent, or distribute such water to such inhabitants at the 
established rates regulated and fixed therefor, as in this 
act provided, whether so fixed by the board of superviROrH 
or otherwise, to the extent of the actual supply of such 
appropriated waters of such person, company, association, 
01' corporation, for such purposes. If any person, company, 
association, or corporation, having water for such use, 
shall refuse compliance with such demand, 01' shall neglect, 
for the period of five days after such demand, to compl~· 
therewith to the extent of his 01' its reasonable abilit~· 

to do so, [he 01' it] shall be liable in damages to the extent 
of the actual injury sustained by the person 01' party 
making such demand and tender, to be recovered, with 
costs." 

Sec. 11. Whenever such person 01' corporation shall have 
acquired the right to appropriate water in this state, 
he or it may proceed to condemn the lands and premises 
necessary for the right of way, under the general pro· 
visions of the statutes relating to the condemnation and 
taking of property for public usc. 

Besides the foregoing statute, we find certain provisions 
of the Civil Code of California which are applicable to the 
subject in hand. These are as follows:-
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See. 551. "Every water or canal corporation must con
struct and keep in good repair, at all times, for public use, 
aclO88 their canal, flume, or water-pipe, all of the bridges 
that the board of supervisors of the county in which nch 
canal is situated may require, the bridges being on th(~ 

lines of public highways and necessary for public uses in 
connection with such highways; and all water-works 
must be so laid and constructed as not to obstruct public 
highways." 

Sec. 552. "'Whenever any corporation, organized undE.'r 
the laws of this state, furnishes water to irrigate lands 
which said corporation has sold, the right to the· flow and 
use of said water is and shall remain a perpetual ease
ment to the land so sold, at such rates and terIns as may 
be established by said corporation in pursuance of law . 
.And whenever any person who is cultivating land on the 
line and within ~e flow of any ditch owned by such cor
poration, has been furnished water by it with which to 
irrigate his land, such person shall be entitled to the con
tinued use of said water, . upon the same terms as those 
who have purchased their land of the corporation." 

§ 180. Statute of Washington. 

The laws of this state, on the subject of irrigation and 
water rights, are at present involved in much confusion 
and uncertainty, in consequence of the attempt to in
corporate in one code widely different systems of regu
lation in foroo in various other states. It may be seen, 
however, that a part of the plan of the legislators was to 
include a system of rules for the organization and govern
ment of irrigation companies. This system is in many 
respects similar to that in force in Oregon, to which, no 
doubt, it furnished numerous 8llggestions. We here give 
a synopsis of those provisions of the s~tutes which relate 
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to such companies, changing the order of the sections aome
what, for the purpose of a more logical arrangement.& 

Sec. 1718. [Surplus waters may be appropria.ted.] "Any 
persou is entitled to take from any of the natural streams 
or lakE'S in this state water for the purposes of irrigation, 
not heretofore appropriated or subject to rights existing 
at the time of the adoption of the constitution of this state, 
subject to the conditions and regulations imposed by law; 
provided, that the use of water at all times shall be 
deemed a public use, and subject to condemnation as may 
from time to time be provided for by the legislature or 
this state." 

Sec. 1772. [Corporations may construct ditches.] "Any 
corporation duly Olbanized under the laws of this state 
for the purpose of constructing ditches or canals to carry 
w.ater for irrigating purposes, or any person or persons. 
or association or firm, may construct irrigating canals, 
ditches, or flume-ways for the purposes of carrying water 
from any natural stream, reservoir, or any lake within 
this state, and may condemn the right of way therefor t 
. . . for the purpose of furnishing water to persons upon 
the line of said ditch, or its lateral branches, to irrigate the 
lands of any person or persons, whether th~ same be on 
any natural stream or lake, or whether or not said cor· 
poration, ~ciatioll, person, or firm owns any land upon 
the line of said ditch or its laterals." 

Sec. 1773. [Such corporations public carriers.] "Such 
corporation, person, association, or firm shall be deemed 
to be a public carrier, and sha~. at all times be subject 
to the regulations prescribed for said ditch by the legis. 
lature from time to time." • 

Sec. 1774. [Condemnation extends only to riparian rights.} 

• The refereacee are to 1 1782. The act was paaaed March. 
HIll'. ADD. at. Wah. H 1718- 4, 1890. 
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"The right herein given to condemn the use of water shall 
not extend any further than to the riparian righta of per. 
sons to the natural flow of water through lands upon or 
abutting said streams or lakes, as the same exist at com
mon law, and is not intended in any manner to allow water 
to be taken from any person that is used by said pel'8On 
himself for irrigation, or that is needed for that purpoae 
by any such person." 

Sec. 1730 • .A. natural stream may be used as part of 
a ditch or water-course, and the water reclaimed, allow
ance being made for evaporation and seepage. (This is 
substantially the same as § 14 of the Oregon act, as quoted 
above.) 

Sec. 1734. [Division ,of water when supply is insum
cient.] ''If at any time any ditch from which water is or 
shall be drawn for irrigation shall not be entitled to the 
full supply of water from the natural stream or lake which 
supplies the same, the water actually received into and 
carried by such ditch shall be divided among all the con
sumers of water from said ditch, as well as the owners, 
share-holders and stockholders thereof, as the parties pur
chasing water therefrom, and the parties taking water. 
partly under and by virtue of holding shares and partly 
by purchasing the same, shall each receive his share pro 
rata, according to the amount he (in cases in which sev
eral consume water jointly) shall then be entitled to. 80 

that owners and purchasers shall not suffer from a de
ficiency rising from the cause aforesaid, each in propor
tion to the amount of water which he should have re
ceived in case no such deficiency of water had occurred."· 

Secs. 1737 and 1755. The embankments of the ditch 

• We give t;Jle exact wording 
of this obscure and exceedingly 
lll-expressed section. It was 
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must be kept in good repair. (The provision Is· similar to 
§ 18 of the Oregon act, quoted above.) And further, the 
owner is required to "make a tail ditch 80 a11 to return 
the water in such ditch with as little waste as· po88ible 
into the stream or lake from which it was taken." 

Sec. 1738. The ditch-owner must bridge CroBBings of 
public highways. (Similar to § 17 of the Oregon act, ex
cept that the bridge is to be sixteen feet wide.) 

Sec. 1739. [Amount of water to be taken.] During the 
irrigating season it shall not be lawful for the ditch
owners to run through their ditches any greater quantity 
of water than is absolutely necessary for irrigating the 
lands supplied. Violation of this section Is a mIsde
meanor. 

Sec. 1740. [Head-gate.] The owner of any irrigating 
ditch must erect and keep in repair a good and sufficient 
bead-gate. (Same as § 15 of the Oregon act.) 

Sec. 1751. [Oondemning right of way.] "All perSODS, 

associations, and corporations entitled to the-use of water 
under the provisions of this chapter, in cases where the 
right of way over intervening lands is necessary to the 
use of such water, may condemn the right of way for 
any such ditch or ditches as hereinafter provided" 

Sees. 1752--1754:. These sections provide a system of 
rules for such condemnation of rights of way, by proceed
ings in the superior court and the fixing of the amount of 
compensation by appraisers. 

Sec. 1756. Not more than one ditch,wbere practicable, 
to 00 put through any improved or occupied land. (The 
same as the first part of § 13 of the Oregon act.) 

Sec. 1757. The ditch is to follow the shortest practi
cable route. (Substantially the same as § 12 of the Ore
gon act.) 

Sec. 1758. In what cases head of ditch, or point of di
(367) 

Digitized by Goog Ie 



§ ISO LAW 0,. WATER RIGHTS. [Ch. 10 

Te18ion, may be changed. (The 88Dle 88 § 11: of the 0re
gon &Ct.) 

See. 1759. [Map to be ftled.] This section makes provi
sion for the filing of a complete and detailed map of the 
route of the ditch, within ninety days after its construction 
or enlargement. 

Sec. 1760. [Applies only to irrigating ditches; abandoD
ment of rights.] "This chapter shall apply to and affect 
only ditches or canals used for carrying water for the 
purpose of irrigation and for no other purpose whatever; 
provided, that all rights shall be forfeited under the pro
visions of this chapter unless due diligence is used in such 
construction or enlargement." 

See. 1761. [Condemnation of riparian rights.] "Any 
person, association, or corporation desiring to condemn 
the riparian rights of persons in any natural stream or 
lake in this state, may do so as follows: Such person, 
firm, or corporation shall file his, their, or its petition in 
the superior court of the county whel"ein said stream or 
lake or any part thereof is situated; from which said per· 
son, association, or corporation desires to take such water, 
setting forth the uses that the said person, association, 
or corporation intends to make of said water, the amount of 
water desired to be taken, iLnd the extent of time that 
said water is intended to be used." 

Sees. 1762-·1771. These sections contain an elaborate 
and detailed system for the proceedings to be taken upon 
the petition just mentioned. 

Sec. 1775. This section prescribes penalties for injuries 
to ditches. Its terms are very similar to those of I 23 of 
the Oregon act. 
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§ 181. Statutes in Wyoming. 

The statutes of this state also embrace provisions regu· 
lating the organization and government of irrigation and 
ditch companies, similar to those in Oregon and Washing· 
ton. It is not considered necessary here to present a syn· 
opsis of these provisions, as enough has been said in the 
preceding sections to indicate the general character of 
laws of this kind. The laws in question will be found 
in the Revised Statutes of this state.5 A supplementary 
act gives to such companies authority to issue bonds and 
to execute mortgages and deeds of trust on their proper1;y 
and franchises.G And it should be noted that an act 
of 1890 restricts the rights of such companies to the taking 
of water not already appropriated, and requires them 
first to make application to the ''Board of Control.''' This 
board constitutes a very important feature of the Wyoming 
legislation on water rights, which will be fully described 
in a subsequent chapter.s 

§ 182. Statutes in Colorado. 

The laws of this state contain one of the most complete 
and detailed systems for the regulation of'irrigation com· 
panies. And as these regulations were adopted, in part, 
as early as 1868, they must be regarded as constituting 
the original system, from which those in force in the other 
states were copied or imitated with greater or less close
ness. The provisions in question are found in various 
parts of the first volume of Mill's Annotated Statutes of 
Colorado; and those of an important and general nature 
may be summarized as follows:-

• Rev. St. W .. om. 1887, II 
532-537. 548, 1325-1330, 1343-
1361. 

LAW W. R.-24 

• Laws Wyom. 1890, p. 365. 
• Laws Wyom. 1890-91, p.91. 
I See, Infra, I 210. 
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Sec. 567. This section provides for the incorporation 
of any three or more persons who may desire to form a 
company "for the purpose of constructing a ditch for the 
purpose of conveying water to any mines, mills, or lands. 
to be used for mining, milling, or irrigating of lands." 
Their certificate shall specify the stream or strealJl8 from 
which the water is to be taken, the point or place on 
said stream at or near which the water is to be taken 
out, the line of the ditch, as near as may be, and the use 
to which the water is intended to be applied. 

Sec. 568. [Right of way.] "Any ditch company formed 
under the provisions of this act shall have the right of 
way over the line named in the certificate; and shall also 
have the right to run the water of the stream or streams 
named in the certificate through their ditch. Provided, 
that the line proposed shall not iuterfere with any other 
ditch whose rights are prior to those acquired under this 
act and by virtue of said certificate, except the right to 
cross by flume; nor shall the water of any stream be 
diverted from its original channel to the detriment of any 
person or persons who may have priority of right." 

Sec. 569. Contains pro,-isions for assessments on stock
holders. 

Sec. 570. [When compelled to furnish water.] The com
pany "shall furnish water to the class of persons using the 
water in the way named in the certificate, in the way the 
water is designated to be used, whether miners, mill-men. 
farmers, or for domestic use, whenever they shall have 
water in their ditch unsold; and shall at all times give 
the preference to the use of the water in said ditch to 
the class named in the certificate." Water·rates shall be 
fixed by the county (~ommissioners. 

Sec. 571. The company is required to keep its ditch in 
good repair, so that the water may not escape therefrom 

( !1iO) 

Digitized by Goog Ie 



.Ch. 10] IRRIGATION AND DITCH COMPANIES. § 182 

to the injury of any mining claim, road, ditch, or othl'r 
property. 

Sec. 572. l'rovision is herein made for the consolida
tion of ditch companies. 

Sec. 573. The company must commence ItB works 
within ninety days, prosecute the same diligently to com
pletion, and finish the same within three years, on pain of 
forfeiting its rights. 

Sec. 574. A penalty is imposed upon any person whu 
shall "wilfully or maliciously damage or interfere with" 
the ditch or other property of the company. 

Sees. 949·-956. These sections embody the provisions 
of an act of 1874, authorizing counties to subscnDe to the 
stock of such companies. Arapahoe county is expressly 
excepted. 

The following provisions of the statutes are applicable 
alike to private persons and corporations owning and .con
structing ditches. They are given here as being necessary 
to exhibit the complete system of rules for the govern· 
ment of such companies. 

Sec. 2261. [Only one ditch where practicable.] "No 
tract or parcel of improved or occupied land in this state 
ahall, without the written consent of the owner thereof, 
be subjected to the burden of two or more irrigating 
ditches, constructed for the purpose of com'eying water 
through said property to lands adjoining or beyond the 
same, when the same object can feasibly and practicably 
be attained by uniting and conveying all the water neces· 
sary to be conveyed through such property in one ditch." 

Sec. 2262. [Shortest route to be followed.] "Whenever 
any person or persons find it necessary to convey water, 
for the purpose of irrigation, through the improved or oc· 
cupied lands of another, he or they shall select for the line 
of such ditch through such property the shortest and most 
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direct route practicable upon which aaid ditch can be con
structed with uniform or nearly uniform grade, and dis
charge the water at a point where it cau be conveyed to 
and used upon the land or lands of the person or persons 
constructing such ditch-" 

Bec. 2263. [Enlarging existing ditch.] ''No person or 
perso~s having constructed a private ditch for the purposes 
and in the manner hereinbefore provided, shall prohibit 
or prevent any other person or persons from enlarging 
or using any ditch by him or them constructed, in common 
with him or them, upon payment to him or them of a 
reasonable proportion of the cost of construction of said 
ditch.''9 

Sec. 2264. The head of the ditch may in certain cases 
be extended further up the stream. (This is substantially 
the same as § 11 of the Oregon act, quoted above.) 

Sec. 2265. [lJaps and statements.] The ditch-owner 
is required to file a map showing the point of diversion, 
the line of the ditch, and of all laterals or feeders, the legal 
subdivisions through which it passes, the names of prop
erty owners along the line, etc., together with specifica
tions· of the depth, width, and grade of the ditch, its carry
ing capacity, and the time of commencing work. 

Sec. 2266. The two foregoing sections apply on.ly to such 
ditches as are used for irrigating purposes exclusively. 

Sec. 2267. [Water divided among consumers pro rata.] 
"If at any time any ditch or reservoir from which water 
is or shall be drawn for irrigation shall not be entitled to 
a full supply of water from the natural stream which sup-

• These three sections are 
found In an act of Feb. 12, 1881 
(Sees. Laws, p. 164; 1 Mill's St. 
t 2261 et seq.). They have been 
substantially copied Into thP. 
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p'it>M the Mume, the water actually received into aud C'arrie.l 
I)" such ditch, or held in such reservoir, shall be divided 
among all the consumers of water from such ditch or 
reservoir, as well as the owners, shareholders, or stock· 
holders thereof, as the parties purchasing water therefrom, 
and parties taking water partly under and by virtue of 
holding shares, and partly by purchasing the same, to each 
his share pro rata according to the amount he, she, or they 
(in cases in which several consume water jointly) ahall be 
entitled to, 80 that all owners and purchasers shall softer 
from the deficiency arising from the cause aforesaid, each 
in proportion to the amount of water which he, she, or 
they should have received in case no such deficiency of 
water had occurred."lO 

Sec. 2269. [Waste or spring waters.] "All ditches now 
constructed or hereafter to be constructed for the purpose 
of utilizing the waste, seepage, or spring waters of the 
state, shall be governed by the same laws relating to 
priority of right as those ditches constructed for the 
purpose of utilizing the waters of running streams. Pr0-
vided, that the person upon whose lands the seepage or 
spring waters first arise shall have the prior right to such 
waters if capable of being used upon his lands." 

See. 2270. [Reaervoira.] "Persons desirous to construct 
and maintain reservojra, for the purpose of storing water, 
shall have the right to take from any of the natural 
streams of the state and store away any unappropriated 
water not needed for immediate use for domestic or irri· 
gating purposes; to construct and maintain ditches for 
carrying such water to and from such reservoir, and to 

.. ThIs provision was copietl and errors of transcription, was 
Into the statutes of 'Washing, rendered alm08t unlntellllible. 
too, but, by certnln omlsslons. See, suprn, p. 366, and note. 
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condemn lands for such reseryoirs and ditches in the same 
manner provided by law for the condemnation of land for 
right of way for ditches. Provided, no reserT'oir with 
embankments or a dam exceeding ten feet in height shall 
be made without flrst submitting the plans thereof to 
the county commissioners of the county in which it is 
situated and obtaining their approval of such plans." 

Sec. 2271. Ditch-owners may conduct the water through 
the channel of a natural stream and afterwards reclaim it. 
This applies also to the owners of reservoirs, and is sub
stantialJy the same as the latter half of § 14 of the Ore
gon act, quoted above. 

Sec. 2272. [Owners of reservoirs liable for damages.] 
"The owners of the reservoir shall be liable for all damages 
arising from leakage or overflow of the waters therefrom 
or by floods caused by breaking of the embankments of 
such reservoirs." 

Sec. 2274. [Maintaining embankments; tan ditch.] 
"The owner or owners of any ditch for irrigation ~r other 
purposes shall carefully maintain the embankments thereof, 
so that the waters of such ditch may not flood or dama~ 
the premises of others, and shall make a'tail ditch, 80 lUI 

to return the water in such ditch with as little waste as 
possible into the stream from which it was taken." 

Sees. 2276 and 2277. These sections require the owner 
to bridge the ditch at all points where it crosses the line 
of public highways or roads. The provision is substan· 
tially the same as that in § 17 of the Oregon act. 

Secs. 2278 .. 2281. Provisions are herein made requir· 
ing the owner to flume or cover his ditch where it passes 
through a city, and lattice or slat the head thereof. Penal· 
ties are prescribed for neglect of this requirement. 

See. 2282. [Waste to be pre,-ented.] "The owner of any 
(374) 
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irrigating or mill ditch shall carefully maintain and keep 
the embankments thereof in good repair, and prevent the 
water from wasting." 

Sec. 2283. [Running excess of water forbidden.] ''Dur
ing the summer season it shall not be lawful for any per
son or persons to ron through his or their irrigating 
ditch any greater quantity of water than is absolutely 
necessary for irrigating his or their said land, and for 
domestic and stock purposes; it being the intent and mean
ing of this section to prevent the wasting and uselE'sS dis
charge and running away of water." 

Sec. 2285. The ditch-owner must maintain a good and 
suftlcient head-gate. (The same as § 15 of the Oregon 
act.) 

Sec. 2286. Owners neglecting or refusing to comply 
with the foregoing section are liable for all damages re
sulting therefrom. 

Sec. 2287. [When water shall be kept 1l0wing in ditch.] 
Between April 15 and November 1, the owners of the ditch 
shall keep a 1l0w of water therein, as far as may be reason
ably practicable, for the purpose of irrigation, sufticient for 
the requirements of all persons entitled to take water from 
the ditch. But if the source of supply is, inadequate, 
then the ditch is to be kept as full as practicable. 

Sec. 2288. [Ditch to be kept in repair; outlets.] The 
ditch is to be kept in good repair, and ready to receive 
water by April 15, so far as can be accomplished by rea
sonable care and diligence. And the owners "shall con
struct the necessary outlets in the banks of the canal or 
ditch for a proper deUvery of the water to persons having 
paid up shares, or who have rights to the use of water." 
But a multiplicity of outlets is to be avoided, and the 
owners have a discretion as to their location. 

Sec. 2289. The superintendE'nt of the company shall 
(Si5) 
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measure the water from the C8D8l or ditch through the 
outlet., to those entitled thereto, according to their pro 
rata ahares. 

Sec. 2290. Wilful refusal or neglect to del1ver water to 
those entitled is made a misdemeanor. 

Sees. 2295··2309. [Water-rates.] These sections embody 
the tams of the acts of Feb. 19, 1879, and Apr. 4, 1.887, 
whic4 provided an elaborate system for the jurisdiction 
and proceedings of the county commissioners in the exer
ci8e of their statutory power to regulate and fix the rates 
of charges ·for water. The proceeding provided for is in 
the nature of a judicial investigation and hearing of the 
facts. These acts also provide penalties for charging 
illegal or excessive rates, and for the wrongful refusal to 
deliver water. 

Sec. 2395. This section prescribes penalties for injuries 
to ditches. It is substantially similar in its terms to § 23 
of the Oregon act. 

§ 183. Statutes in North Dakota and Kontana . 
. The territorial laws of Dakota (now in force in the 

state of North Dakota) provide a system of rules for irriga
tion companies substantially similar to that found in Col
orado and elsewhere.ll We give the more important pro
vialons, as follows:-

Sec. 3116. The articles of incorporation of such a com
pany shall describe the stream, the point of di\"ersion, the 
line of the ditch, and the use to which the water is to be 
put. 

Sec. 3117. The company shall have the right of way 
over the line described, and the right to run the water of 
the stream named through its ditch. Provided, that the 
line proposed shall not interfere with any other ditch 

11 Comp. Laws Dak. I 3116 1'1 "I'll-
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having prior rights. ''Nor shall the water of any str"am 
be diverted from its natural channel to the detriment of 
any miners, mill·men, or others along the line of said 
stream, who may have a priority of right; and there 
shall be at all times left sumcient water in said stream 
for the use of miners and agriculturists along said 
stream." 

Sec. 3118. The company is obliged to furnish water to 
persons entitled. (This is substantially the same as § 
570 of the Colorado act, quoted above, except the provision 
as to the regulation of rates by the county authorities.) 

Sec. 3119. The company must keep the banks of the ditch 
in good repair, so that water may not escape to the injury 
of others. 

Sec. 3123. The company must begin the constl'1)ction 
of its works within ninety days, and prosecute the same 
diligently to completion, and finish within two years, 
under penalty of forfeiting the route claimed. 

Sec. 6880. ''It shall be unlawful for any person or per· 
sons to divert any of the waters from any irrigation ditch 
in this territory, or to interfere in any manner whatever 
with any irrigation ditch, without first having obtained 
the permission of the owner of such ditch, or of the per· 
son or persons lawfully in charge thereof." 

Sec. 6881. The violation of the preceding section is de
clared a misdemeanor. 

The statutes of Montana also contain provisions for the 
organization and regulation of irrigation and ditch com
panies, which resemble, in all the important particulars, 
those in force in Colorado. It is not deemed necessary to 
summarize them here, but the reader is referred to the 
volume of statutes where they mlly be found at large.12 

U Comp. St. Mont. 1887, *' 4-W ....... 00' 
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)fention should also be made of a recent act relnlating 
the proceedings to secure a right of way for a ditch or 
canal.11 

§ 184. Statute of Nebraska. 

In Nebraska, we find a statute relating to Irrigation com
panies, which does not ditYer materially from. those already 
quoted from other states. It gives to such companies a 
right of way over state lands, and provides for condemn
ing a right of way over private lands. Irrigating canals 
are declared to be "works of internal improvement," and 
subject to all laws applicable to such works. Owners of 
ditches are required to keep them in good repair. The 
vested rights of prior appropriators are saved. . Pro,isioDB 
are made as to the method of distributing the water in 
times of scarcity and as to the persons entitled thereto. 
Penalties are prescribed for injuries to ditches.1• 

§ 185. Statute of Texas. 

In this state, the statute provides for the organization 
and government of corporations formed for the purpose 
of constructing and operating irrigating canals and 
ditches, conducting and furnishing water, building storage 
reservoirs, etc. Right of way, "not to exceed 100 feet in 
width," is granted to such companies over any and all 
public lands of the state, and it is provided that they may 
obtain the right of way over private loods by contract or 
by condemnation. The act also regulates the sale of the 
water and indicates the persons who Bhall be entitled 
thereto, and provides that the legislature, either directly 
or by delegating power to a commissioner or inspector, 

.. Laws Mont. 1891, p. 295. 
M Comp. St. Neb. 1891, c. 938, p. 841. 
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may control and regolate the time, manner, and quantity 
of the diversion of water by such companies, and regulate 
the rates charged. Such companies are further required 
to make bridges where their line crosses a road or high
way. It is made a misdemeanor for any person to in
jure the canal or its appurtenances, wilfullv or through 
gross negligence, or to waste the wn ter, or take the water 
therefrom without authority.1G 

§ 186. Statute of :New Kexico. 
The statute of New Mexico relating to irrigation com· 

panies provides that "any five persons who may desire to 
form a company for the purpose of constructing and main
taining reservoirs and canals, or ditches and pipe-lines, for 
the purpose of supplying water for the purpose of irriga· 
tion, mining, manufacturing, domestic, and other public 
uses," may become incorporated. Their articles shall set 
forth, among other things, "the beginning point and ter
minus of the main line of such canals and ditches and 
pipe-lines, and the general course, direction, and length 
thereof." "If any corporation formed under this act shall 
not organize and commence the transaction of its business 
within one year from the time of filing its articles of in
corporation, its corporate powers shall cease." 

The corporation shall have the following powers and 
right1il:-

1. To enter upon the lands or waters of any person, or 
of the territory, for the purpose of making examinations 
and surveys for the line of their proposed canals. 

2. To take and hold realty voluntarily granted to them. 
3. To construct their canals or ditches upon or along any 

stream of water • 

.. Sayles' Addendum to Ann. at. TexOB, tit. 00, "Irrigation," art. 
3000a, It IG-16. 
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4. "To talie and divert from any stream, lake, or spling 
the surplus water, for the purpose of supplying the samp 
to pe1'I01l.8 to be uaed for the objects mentioned in section 
1irBt of this act; but such corporations shall have. no 
right to interfere with the rights of, or appropriate the 
property of, any person, except upon the payment of th(> 
asse88ed value thereof, to be ascertained as in this act pro
vided; and provided, that no water shall be diverted if it 
will interfere with the reasonable requirements of any 
person or persons using or requiring the same, when so 
diverted." 

5. To furnish water for the pdrposes mentioned at such 
rates as the by·laws may prescribe. "But equal rates 
shall be conceded to each clus of consumer&" 

6. "To enter upon and condemn and appropriate any 
lands, timber, stone, gra"cl, or other material that may 
be necessary for the uses and purposes of said companies." 

Pro,ision is then made for ascertaining, by appraise
ment, the compensation to be paid for "any such land, 
water, timber, stone, gra\-el, or other material" condemned 
and taken by the company. 

It is also prodded that such corporation shall be 
authorized to construct branch, lateral, or side canals or 
ditches, to the extent that may be necessary; and for 
this purpose, the same rights, in regard to condemnation 
of land and other property, are conferre4 as have been 
already mentioned. 

The territory grants to such companies a right of way 
over any and all of its lands, and the right to use any 
timber, stone, or other materials upon such lands needed 
for the construction of their works. 

The corporation is to construct suitable bridges wherevter 
its line crosses any public highway or street. 

Finally it is pro\ided that "no incorporation ef BDtY 
(3)\0) 
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company or companip.s to supply water for the purposes of 
irrigation and other purposes shall have any right to di· 
vert the usual and natural flow of water of any stream 
which, by the law of 1854,10 has been declared a public 
acequia for any use whatever, between the 15th day of 
February and the 15th day of October of each year, unl~s 
it be with the unanimous consent of all and every per:;on 
holding agricultural and cultivated lands under such 
stream or public acequia, and to be irrigated by the water 
furnished by said stream or public acequia, and that no 
incorporation of any company or companies shall interfere 
with the water rights of any individual or company ae
quired prior to the passage of this act."l'l 

§ 187. Statute of South Dakota. 

In this state we find a recent act "to encourage the 
construction of artesian wells."18 

It authorizes the formation of corporations for this pur
pose, and provides regulations for their government, pow· 
ers, rights, and liabilities; creating a system very similar 
to that provided for the irrigation and ditch companies 
in other states. It may be summarized as follows:-

Sue. 1. "It shall be lawful for any person or persons, 
corporation or corporations, company or companies, to 

construct artesian wells upon any lands owned or leased 
by such person, company, or corporation, for the purpoSf>
of power and the irrigation of lands for agricultural ·pur-

•• This must menn the law of 
J'an. i, 18:)2, which declared 
that "all rivera and streams of 
water In thla territory formel'ly 
known as public ditches (ace
qutas), ore hereby established 
and declared to be pubUc 
dltches (acequlRs)." I have not 

been able to find nny 1nw of 
1854 on this subject. 

It Act of Feb. 24, 1887; Laws 
New Mex. 18SG-8i, p. 29. 

II Act of Mar. 8, 1890; Se88. 
La ws S. Dak. 1800, c. 168, p. 
2~. 
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poses, and for any and all purposes for which said wat~r 
from such wells may be utilized." 

Sec. 2. They shall have the right of entry on private 
lands for the purpose of examining and surveying thP 
proposed line of their ditch. 

Bees. 3 and 4. Improved or occupied lands shall not 1M
crossed by more than one ditch where one can be madf' 
to serve the purpose, and in locating the ditch through 
such land the shortest and most direct practicable route . 
shall be chosen. These provisions are the same as thOSt' 
in force in Colorado, and may be seen quoted in full in 
§ 182, above. 

Sec. 5. "For the purpose of disposing of the surplus 
water from an artesian well, it shall be lawful for the 
said person, company, or corporation to construct the nec
elJsary waterways from said well on the route8 as pro
vided in sections 2 and 4: of this acL" 

Sec. 6. Where the ditch or waterway i8 taken through 
private land, the company shall pay to the owner thf' 
"actual damages which he or they may have sustained by 
reason of said waterway or ditch to be constructed througb 
his or their lands." 

Sees. 7 and 8. These sections prescribe the method of 
ascertaining the amount of damages to be paid. 

Sec. 9. When .it is necessary that any such waterway 
should cross the right of way of a railroad, the railroad 
company, "when notified by the owner of said well 80 to 
do," shall "make and maintain a suitable culvert." 

Sec. 10. All such waterways constructed within thc' 
limits of or across any public highways are under the 
jurisdiction of the overseer of highways, and it shall be 
hi8 duty to keep the same open and free from all obstruc· 

·tion. 
Sec. 11. Penalties are prescribed for interfering with 

(3M2) 
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or injuring any head-gates, water-boxes, pipes, etc. Such 
injuries are declared misdemeanors. 
~. 12. A penalty is prescribed for cutting or break

ing down the ditch or its banks, and stealing water. (This 
is the same as in Oregon and Colorado.) 

Sec. 13. A plat of the route is to be 1lled. 
Sec. 14. The owners must keep all ditches and water

ways in good repair. 
Sec. 15. AJJ.y injuries to such ditches caused by the acts 

of a third person, or by his animals or stock, shall be re
paired by him at his own expense. 

&e. 16. The owner of land traversed by the ditch has the 
right to designate the places (not more than one to every 
40 rods of said waterways) where bridges or Cl'08singa 
shall be constructed. and these must be built and main· 
tained by the proprietor of the well. 

Sec. 18. When the waterway crosses the lands of a 
person other than the owner of the well, such person may 
apply to such owner for the right to use the surplus water 
flowing in the ditch to irrigate his own lands, and such 
owner shall allow him to 80 use such water on payment 
of a just rental. The rates to be paid, and the terms and 
conditions under which the right may be exercised, shall 
be tlxed by the county commissioners, with an appeal 
to the circuit court. 

Sec. 19. ''Whenever waterways or ditches are located or 
constructed along any public highway, the water whicl-o 
may be flowing therein shall be for the use of the public." 

§ 188. Act of congre88 granting right of way. 
In addition to the foregoing legislation of the several 

states on the subject of irrigation companies, the atten
tion of the reader should be directed to a recent act of 
congress, granting to such companies a right: of way over 
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the public lands and reservationIL18 Ita terms are as 
follows:-

Sec. 18. "The right of way through the public lands and 
reservations of the United States is hereby granted to any 
canal or ditch company formed tor the purpose of irriga· 
tion, and duly organized under the laws of any state or 
territory, which shall have filed, or may hereafter file, with 
the Secretary of the Interior, a copy of ita articles of in· 
corporation, and due proofs of ita organization under the 
same, to the extent of the ground occupied by the water 
of the reservoir and of the canal and its laterals, and fifty 
feet on each side of the marginal limits thereof; also the 
right to take, from the public lands adjacent to the line 
of the canal or ditch, material, earth, and stone neces· 
Mary for the construction of such canal or ditch. Provided, 
that no such right of way shall be so located as to interfert' 
with the proper occupation by the government of any 
Hllch reservation, and all maps of location shall be subject 
to the approval of the department of the government hal" 
ing jurisdiction of such reservation. And the privilege 
herein granted shall not be construed to interfere with the 
control of wuter for irrigation and other purposes under 
authority of the respective states or territorielL" 

Sec. 19. "Any canal or ditch company desiring to secure 
the benefits of this act shall, within tw(>lve months after 
the location of ten miles of its canal, if the same be upon 
surveyed lands, and if upon unsurveyed lands, within twelv~ 
months after the survey thereof by the United States, file 
with the register of the land office for the district where 
such land is located a map of its canal or ditch and reser· 
voir; and upon the approval thereof by the Secretary of 
the Interior the same shall be noted upon the plats in said 

11 Act of ?tIar. 3, 1891, .. 18- 1 Supp. to Rev. St. U. S., p. 
21; 26 U. S. St. at Large, 1005; !He. 
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oftlce, and thereaft.er all such lands over which such rights 
of way shall paBS shall be disposed of subject to such right 
of way. 'Vhenever any person or corporation, in the 
construction of any canal, ditch, or reservoir, injures or 
damages the possession of any settler on the public do
main, the party committing such injury or damage shall 
be liable to the party injured for such injury or damage." 

Sec. 20. "The provisions of this act shall apply to all 
canals, ditches, or ~voirs, heretofore or hereafter con
structed, whether constructed by corporations, individuals, 
or associations of individuals, on the filing of the certifiClLtes 
and maps herein provided for. H such ditch, canal, or 
reservoir has been or shall be constructed by an individual 
or association of individuals, it shall be sufficient for such 
individual or aBSOciation of individuals to file with the 
Secretary of the Interior, and with the register of the 
land office where said land is located, a map of the line of 
such ditch, canal, or reservoir, as in case of a corporation, 
with the name of the individual owner or owners thereof, 
together with the articles of aBSOCiation if any there be. 
Plats heretofore filed shall have the benefits of this act 
from the date of their filing, as though filed under it. 
Provided, that if any section of said canal or ditch shall 
not be completed within five years after the location of 
said section, the rights herein granted shall be forfeited as 
to any uncompleted section of said canal or ditch, or reser
voir, to the extent that the same is not completed at the 
date of the forfeiture." 

Bee. 21. "Nothing in this act shall authorize such 
canal or ditch company to occupy such right of way ex
cept for the purpose of eaid canal or ditch, and then only 
so far as may be necessary for the construction, main
tenance, and care of said canal or ditch." 

LAW W. 8.-25 (385) 
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II. CoNSTRUCTION AND ApPLICATION OF THESE STATUTES. 

§ 188. AcquiaitiOD of water rights. 

The ftrst question that arises, in the construction of the 
foregoing statutory provisions, is in relation to the method 
in which an irrigation or ditch company, organiY.ed there
under, may acquire the water rights which are necessary 
for its operations. It will be perceived that, in some of 
the states, such corporations are invested with the power 
of eminent domain for the purpose of condem:Ding and 
taking the rights of appropriators and riparian owners. 
In others, they are given the right to divert and use any 
"surplus" or "unappropriated" waters. In others, the stat
utes are silent on this point, leaving it to be governed by 
existing general laws. There are therefore four possible 
means by which the company can procure the desired 
rights in the streams or lakes. These are (1) legislativ(> 
grant, (2) appropriation, (3) purchase, (4) condemnation. 

In regard to the first method, it is to be observed that 
the legislature could not confer upon such a corporation 
powers which would enable it to destroy the vested rights 
of individuals without compensation. It would be beyond 
the legislative authority, for example, to enact laws that 
would permit an irrigation company to control or lDI\nub~ 
the waters of a given portion of the state, in disregard (If 
the rights of individual c1aimants.2o And if it grants to 
such a company "the free use of the waters and streams of 
the state," this will be understood as applyin~ ollly to 
streams upon the liablic lunds of the state.1t Au,l if l'l~ 
charter authorizes the company to acquire the privil(>~re of 
using the water of a designated stream for p111'POses of 

• Monroe v. Ivle. 2 Utah. 535. lan. 74 Tex. 170, II S. w. Uep. 
D Mud Creek Irr. Co. v. Vlv· 1078. 
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irrigation, this does not, lpso facto, confer nny rights to 
the use of the water; but such rights mus,; Rtill he ac
quired, by purchase or condemnation, from the ripnri:\Il 
proprietors. 22 

H the company proceeds to secure its water·supply by 
making an appropriation of water not subject to any 
prior rights, it will be governed, in all particulars, 
by the same rules which are applicable to private persons 
appropriating streams for their own use, as explained in 
the earlier chapters of this work. The company cannot, 
for instance, by any provision of its by-laws, rules, or regu. 
lations, exempt itself or its stockholders from the opera· 
tion of the laws in respect to priority of appropriation.23 
So in Colorado, where the constitution ploovides that the 
unappropriated water of natural streams shall be public 
property, and subject to appropriation for the "use of the 
people" free of charge, it is held that a company distribut
ing water to consumers for hire, not being the proprietor 
of water not appropriated by it, cannot demand payment 
in advance for "the right to receive and use water" from 
its cana1.2" But on the other hand, the users of water 
from the canal, having themselves made no appropriation 
of water from a natUl·al stream, and having asserted no 
right to water prior to the appropriation by the canal 
company, have no rights, as members of "the public," para
mount to those of the company.2C> Where the right of 
appropriation is locally restricted, the company must be 
ready to show that its operations are within the territorial 
limits. Thus, in Texas, the statute provides that the un-

DId. 
• Combs v. Agricultural Ditch 

Co., (Colo.) 28 PIlC. Rep. 006. 
.. Wheeler v. Nor~ern Colo. 

Irr. Co .• 10 Colo. 582, 17 Pile. 
Rep. 487 . 

.. Wyatt v. Larimer & Weld 
Irr. Co., 1 Colo. App. 480, 2lJ 
PIlC. Rep. 006. 
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appropriated water of any river or natural stream within 
the arid portions of the state, "in which, by reason of the 
insuftlcient rainfall, irrigation is necessary for agricultural 
purposes," may be diverted from its natural channel for irri· 
gation. An action having been brought against an irriga· 
tion company to enjoin it from proceeding with the con· 
struction of a dam across a river, it was held that the 
defendant must plead and prove that the river was in an 
arid portion of the state, where the rainfall was insufficient 
and irrigation was necessary; and as it failed to do 
this, a restraining order was properly granted.28 

In regard to the acquisition of water rights by purchase 
from prior holders, nothing special need here be said. The 
method of transferring such rights has already been com· 
mented on.27 It should be observed, however, that a com
pany does not, by the mere purchase of land on which the 
head-spring of a stream is situated, acquire the right to 
divert the water of the spring or stream from its natural 
channel, without making compensation to lower owners; 
for its purchase of the land gives it merely the rights of 
a riparian owner.28 

That it is within the constitutional power of the legis
lature to invest an irrigation company with the power of 
eminent domain, authorizing it to condemn and take the 
water rights of riparian owners or prior appropriators, 
in cases where the system of irrigation established by 
its canals will be of general benefit to an entire community 
or district, and where it is required to furnish water to 
all persons who apply for it and offer the proper charges, 
and where the rates charged are subject to state or munici· 

"McGhee Irrigating Ditch 
Co. V. Hudson. (Tex.) 21 S. W. 
Itep. 175. 

"' Supra. It 6IHJ2. 
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pal regulation, does not seem to be open to reasonable 
uoubt.29 This has not often been deemed advisable. But 
in Oregon the courts have sustained the constitutionality 
of a statute conferring upon such. companies the power thus 
to appropriate the rights of riparian owners, but with a 
saving of the rights of such owners in water for household 
and domestic use, for watering stock, and such as is "neces
sary to irrigate crops growing upon such lands and actually 
used therefor."8o 

§ 190. Right to use ditch constructed by another. 

In Colorado and Oregon,81 the statutes provide that no 
improved or occupiell land shall, without t.h~ owner's writ
ten consent, be subjected to the burden or lWO or more ir
rigating ditches, constructed for the purpose of conveying 
water through such property to lands adjoining or beyond 
it, when all the water necessary can be conveyed in one 
ditch; and that no person, having constructed a pl'ivate 
ditch for such purposes and in such manner, &hull pre
vent any other person from enlarging or using :t: in com
mon with him, on payment of a reasonable l)l'Opol'tilln of 
the cost of construction of the ditch. It ill held, howe\'l!r, 
that where a person has cor.ptructed a ditch. on his .1WD 

land, for irrigating it, and not with a view to conveying 
water through or beyond it, this statute gives no authority 
to another to enlarge the ditch, without the owner's con
sent, for the purpose of conveying water to the land of 
others, where there are other practicable l'Outes, and 
especially where the ditch is not of a uniform grade, and 

• See .. 172-174, supra. And 
see Lux v. Haggin, 69 Clll. ~, 
10 Pac. Rep. 674. 

M Umatilla In. Co. v. Barn
bart, (Oreg.) 30 Pac. Rep. 87. 

See, supra, I 178, section tJ of 
the act . 

.. 1 Mills' St. Colo. It 2261-
2263; Laws Oreg. 1891, p. 52, 
II 12, 13. 
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its eDlargement would greatly diminish its ugefuln~s.32 

But the mere fact that a ditch, sought to be used by other 
peI'8ODB than the owners. is owned by a corporation, does 
not exempt the ditch from the operation of the statute.as 
In the same case in which this decision was made, it was 
also held that while the court may authorize Hie applicant 
to occupy, enlarge, improve, and use the ditch in com
mon with the original owner, it cannot require such owner 
to perform work or make expenditures for the purpose of 

.. Downing v. More, 12 Colo. 
:U6, 20 Pac. Rep. 'i66. In this 
case Hayt, J., observed: "That 
this is the proper constlllctlon 
to be given to the act of 1881 
we 11a ve no doubt. It was 
llt'Ver Intended to have any ap
l)lIcation to cases like the onp. 
at bar. Here the ditch !!Ought 
to be enla.rged III a small one, 
constructed by the respondent 
for the Irrigation of his farming 
lands, and not for the purpo!W 
ot running water through said 
lands to lands adjoining or be
yond the snmE'. The statute, In 
expl'eIIS terms, limits its appli
cation to ditches constructed 
for the purpose of conveying 
water through such property, 
Imd speaks ot such ditches as 
II. burden. The ditch of re
spondent Is not a burden to W!I 
land, but an improvement up
on the snme. Under the stm
ute, two or more outside parties 
cannot burden the servient es
tate with two or mOI'C ditches 
nnd two or more easements, 
without the owner's consent, 
when It is prncticable to nc
('ompllsh the same object by 
imposing but one burden. If 
there wns no other prllcticnble 
or fensible route for t11e ditch, 
perhaps the COUl·ts might com
pel the respondent to allow 
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the enlargement of his ditch 
by the appellees; but thb. 
would not be by virtue of this 
statute, but would arise from 
the necesslties of the case. In 
the case at bar, no such neces· 
slty Is. shown to exist, but on 
the contrary it Is shown that 
water had been taken through 
this same quarter-sectlon to 
and upon the lands ot one of 
the appellees by another and 
(Ulferent route used by him for 
several years, upon the verba I 
consent of the respondent, and 
tha t such a route would be 
practicable for the purpose of 
conveying water to the landll 
of both More and Howlett. It 
further appears that the small 
ditch sought to be enlal'Ked wall 
not constructed upon any uni
form gralle, but that It bad an 
II verage grade of 68 feet to th" 
mile, nnd that by increasing Its 
capacity as proposed by the 
appellees the velocity of the 
water would be accelerated to 
such lln extent 1\8 to cause the
ditch to wush Into the soil, and 
destroy In a larg~ measure th.! 
usefulness of the ditch to the 
appellant." 

13 Sond Creek Luteral Irr. Co. 
Y. Dnyls, (Colo.) 29 Pac. Rep. 
74!!. 
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adapting the ditch to BUch applicant's use. And it was 
further held in the case cited, that, in ascertaining the 
amount to "be awarded as compensation, the jury should 
determine and specify the value of petitioner's interest in 
defendant's right of way, which is a property right with 
a money value. It is also held in a late ease (San I.uis Land 
Co. v. Kenilworth Canal Co. [Colo.], 32 Pac.· Rep. 860), that 
this !tatute is intended only for the benefit of the owner of the 
land to be crossed, and that it does not apply to a canal com
pany which is seeking to prevent the taking of land for, and 
the const.ruction of, another irrigating canal by a different oom
pany, through the aameland occupied by the former company. 
Also, that the fact that a contemplated irrigating canal runs 
parallel for many mil~ with a like canal already constructed, 
is no reason for prohibiting the former from taking, by right 
of eminent domain, the necessary land for ita use. 

§ 191. Bridging highways and crossings. 

It will be seen from our synopsis of the statutes, given 
above, that many of the states require ditch companies to 
build and maintain suitable bridges over their ditch wher
ever the same crosses the line of a highway or public trav
elled road. If such a company neglects to comply with this 
requirement, it is provided, in several states, that the road 
supervisors or overseers of highways may construct the 
necessary bridge or bridges and recover the cost from the 
company. But where no such alternative pro\'ision is 
made, it is thought that mandamus is a proper remedy to 
compel the company to ful1ll1 its duty in this respects. 
But in Colorado it is held that a municipal corporation 
which accepts the dedication of streets across which a 
ditch has been previonsly located and the right of way 
therefor acquired, takes the same subject to the prior 
rights of the owners of the ditch; and when the necesai-" 

IIFreaDO CO. Y. Fowler Switch Caul Co., 88 Cal. 359, 9 Pac. Rep. 809. 

(391) 

Digitized by Goog Ie 



§ 193 LAW OJ' WATER BIGR'l'B. reb. 10 

ties of the public require that such ditch be bridged at the 
street crossings, it is the duty of the city, and not the 
ditch-owners, to construct the bridges.8G 

§ 192. Tolls and charges for water. 

The power to charge tolls or rates for water sold or di~
tributed to consumers is a franchise, which is confelTt'd 
on corporations formed under general laws for the organiza
tion of in'igation and ditch companies, and it can b(" ("x
ercised by a corporation only in the manner provided for 
in those laws.ae Furthermore, it will appear from a re
view of the statutes that the states, in almost every in
stance, have reserved the power to control and regulate the 
amount of such charges. Such a reservation, in view of 
the important interests a«ected by such corporations, and 
in view of the frequent opportunities they would otherwise 
have of almost unlimited extortion and oppression, as well 
as in view of the valuable rights and franchises conceded 
to them, must be regarded as eminently just and reason
uble. 

§ 198. Contracts with consumers. 

A provision in an option contract with a ditch company 
to furnish a consumer with water, that, upon failure to 
pay the annual rental, the consumer ''forfeits and relin
quishes all rights and claims whatsoever in and to the use 
of said water from said ditch," applies only to rights given 
by the contract, and does not waive the consumer's statu
tory right to obtain water from the company's ditch under 
an order from the county commissioners.8T On the other 

.. City ot Denver v. Mullen, 7 
Colo. 345, 3 Pac. Rep. b'93. As 
to irrigating canals along the 
streets ot a city, and the circum
stances under wWoh they mlly 
amount to nuisances. &.'1.' City of 
Fresno v. Fresno Caw Co. (Cal.), 
32 Pac. Rep. 943-
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•• Hpring Valley Wilter Work" 
¥. Br)"llnt, 52 Cal. 132. 

., South Bouldel' Diteh Co. '". 
Martell, 15 Colo. 302, 2U Pac. 
Hl'p. 504. See a contract for 
wntl'r l'onstrued in Rockwell 

v. HIghland Ditch Co., 1 Colo. 
App. 396. 29 Pac. Rep. 285. 

Digitized by Goog Ie 



Ch. 10] IRRIGATION AND DITCH COMPANIES. § 1{)-l 

hand, a proviBion in such a contract, that if the company 
shall wilfully fail or refuse to supply the land-owner with 
the quantity of water agreed upon, the latter shall have 
the right, on payment or tender therefor, to take the water, 
is void, because incompatible with the right of control 
incident to the ownership of the ditch, and against public 
polley as tending to confusion and a breach of the peace.8S 

§ 194. Duty of company to furnish water. 
In order to make the benefits of the irrigation system 

established by a corporation of this character available 
to the greatest nnmber of users of water, the statutes 
commonly provide that the company shall be required to 
furnish water to all persons making proper application 
therefor and tendering the proper charges, so long as it 
has any water to dispose of. "Under the constitution 
and laws of this state," says the court in Colorado, "a ditch 
company carrying water for general purposes of irrigation 
cannot arbitrarily refuse to supply water to an actual and 
bona fide consumer, making seasonable application and 
offering proper compensation therefor. A refusal to sup
ply water, by the carrier, to be justifiable, must rest upon 
something more substantial than the mere will of the 
carrier. The constitutional rule that 'priority of appro
priation shall give the better right as between those nsing 
the water for the same purpose' must never be overlooked, 
though a variety of circumstances and conditions may have 
to be taken into consideration in determining the claim 
of an applicant for water in a given case."39 In the case 
of Golden Canal Co. v. Bright,40 the same court had under 
consideration the statute relating to such companies, with 
apecia! reference to the. relath-e rights of ditch-owners 
and the purchasers of wat£'1' from them. And it was held 

• Farmers' High-Lint' Callul 
Co_ v. WWte. (Colo.) 31 PIlC. 
Rep. 346. 

,. Combs l"_ Aglicultural .ch 
Co_, (Colo.) :!8 Puc. Hep. 966. 

• 8 Colo. 144, 6 Poco Hell. 142. 
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that, under the law, although the prior purclwJer baa DOt 
made his application within the time prescribed by role, 
yet If he does so afterwards, and while the ditch-owner 
is free from conflicting obligations, and is able to grant his 
request, the statutory right is not forfeited. Also that 
the presumption is that the legislature intended to confer 
the privilege specified in the act, unlimited by any 
qualification as to the applicant's ability to procure water 
from any other source. And generally that the owner 
of an irrigation ditch, under the statute, is bound, provided 
he has water sufficient for the purpose, to admit a prior 
purchaser to its use and enjoyment, upon his payment or 
tender of the proper price therefor, provided the right then:
to has not been forfeited. 

In California, it is held that water appropriated for distri· 
bution and sale is ipso facto devoted to a public use, and 
a person who conforms to the requirements of the person 
so appropriating, and offers to pay the fixed rate for the 
water, is entitled to the aid of the courts to enforce his 
right to be suppJied.n 

§ 1915. Compelling company to deliver water. 
When a ditch company unlawfully refuses to furnish 

water to a bona fide consumer, who makes due application 
therefor, complies with its reasonable requirements, and 
tenders the proper charges, the company having water 
which it could furnish to him without impairing any 
rights of others, the authorities all agree t.hat mandamus 
is a proper remedy to compel the company to fulftll its duty 
in this respect42 And the right of the applicant to ob· 
tain this writ is not prejudiced by the fact that he has 

•• McCrary v. Beaudry, 67 Cal. 
120, 7 Pac. Rep. 264. 

.. Wheeler v. Northern Colo. 
Irr. Co., 10 Colo. 582. 17 Pac. 
Rep. 487; South Boulder Ditch 
Co. v. Martell, 15 Colo. 302, 25 
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Pac. Rep. 504; Combs v. Agrl. 
cultural Ditch Co., (Colo.) 28 
Pac. Rep. 966; McCrary v. 
Beaudry, 67 cal. 120, 7 Pac. 
Rep. 264. 
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prospectively a remedy by an action for damages in case 
his crops faU 8S the result of lack of irrigation.t3 Hut it 
18 an imperative role that before making an application 
for a writ of mandamus, an express demand or request 
must be made on the defendant to perform the act sought to 
be enforced by the writ, and the demand should be definite 
and specific.44 Further, this is not an appropriate remedy 
to compel a ditch company perpetually to furnish a person 
with water for the purpose of irrigation. "The right of 
the petitioner to water from the defendant's ditch for the 
irrigation of his land could, at most, be only an annually 
recurring right, dependent, among other things, upon an 
annual tender of the price."4G And if the complainant does 
not show a contract or prescriptive right to receive from 
t.he defendant company the number of inches of water 
which he claims, the most that he can lawfully claim is 
an adequate supply for the irrigation of his land. And 
it will be proper for the court to determine from the evi
denee what is such an adequate supply and to require the 
company, by its writ, to furnish that amount to the com
plainant and no more.48 

§ 198. lUgbts of stockholders. 

Where a stockholder in a ditch company has acquired 
a right to a certain amount of water, he may change the 
point of diversion of such water from one ranch to another, 
notwithstanding a long user on the former, unless the 
rights of others are injuriously affected, or unless his right 
to so divert it is restricted by some valid by-law of the 

.. Golden Canal Co. v. Brlgbt, 
S Colo. 144, 6 Pac. Rep. 1~. 

.. PrIce v. Riverside Land Co., 
66 Cal. 481. 

-Townsend v. Fulton Irr. 

Dltcb Co., (Colo.) 29 Poco Rep . 
453. 

.. Bright v. Farmers' High
Line Canal Co., (Colo.) 32 Pac. 
Rep. 433. 
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cowI'uny, or agreement; and a by-law impairing such a 
right would ha\"e no effect, unless authorized by the charter 
{)f the company, or asaented to by the stockholder whose 
right is atrected.u But irrigation rights acquired by an 
{)wner of land, and represented by stock in a ditch com
pany, do not become inseparably annexed to the land in 
eonnection with which they are acquired and used; and if 
the owner disposes of the stock in the company, he or those 
to whom he afterwards conveys the land have no further 
claim to such rights of irrigation.48 

§ 197. Duty to keep ditch in repair; liability for 
inJuries. 

The statutes, as we have seen above, require irrigation 
and ditch companies to keep their canals and other works 
in good repair, 80 that the water may not ~pe there
from or otherwise injure the property of others. In re
gard to the degree of care required, we find an instruct
i \'e case in California, from the opinion in which we quote 
.as follows: "The injUl'Y complained of occurred in a sea
son of high water caused by the melting of the snow on the 
mountains above. The overflow 80 caused is periodical, 
and may be and is anticipated by all persons inhabiting 
the . re~n where the allegro damage occurred. The ob
ligation rested on defendant to keep the banks of its 
eana! in repair. It was bound to use ordinal'Y diligence 
for this purpose. The diligence required, however, must 
be commensurate with the duty, and the duty is that or
dinarily employed by a prudent businc88 man when dealing 
with his own affairs under the circumstances which sur
round him and call his mind and energy into action. H 

"Knowles v. Clear Creek 
Ditch Co., (Colo.) 32 Puc. Rep. 
2;9. 
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.. Oppeolander v. Left Hand 
Ditch Co., (Colo.) 31 Pac. Rep. 
8M. 
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the accumulation of sand in the defendant's ditch was such 
as to render it probable that the periodical overflow would 
by its action wash out the sand and thus damage the land. 
of plaintiff, it was then the duty of the defendant to use 
all the means which an ordinarily prudent busint'Bs man 
would employ under the circumstances to prevent it. The 
sand might have been removed from the ditch and de
posited where the water would not reach it during the 
period of overflow referred to above. Ordinary prudence 
would have dictated such a course to prevent injury to the 
property of another. As before stated, the obligation 
rested upon defendant to exercise the diligence in the use 
and management of its ditch which a prudent man would 
ordinarily employ under the circumstances where his own 
interests were to be affected" '9 

In a case in Colorado, it appeared that defendants per
mitted the water to overflow the banks of their ditch, and 
tlood the plaintiff's land, though they had been warned 
that the ditch was running too full, and that the water 
was in danger of escaping unless the flow was diminished. 
After this warning, the superintendent, at the request of 
CIne of the trustees of the company, raised the head-gates 
and increased the flow. It was held that defendants were 
liable under the statute, and that they could not avoid 
the consequence of their own negligence on the plea that 
gophers burrowed the banks, and that therefore the over· 
flow was the result of unavoidable accident.llo In another 
case, where defendant pel'mitted a break in his ditch to 
remain unrepaired for three weekS,' whereby plaintiff's 
land was overflowed, it was held that such conduct was 

• Cbldester v. Consolidated .. Greeley Irr. Co. v. Hou8l'~ 
Ditch Co., 59 Cal. 107. ADd 14 Culo. MO, ~4 Pac. Rep. 329. 
see, supra, II 78, 70. 
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negligence per se, and defendant was liable.51 Again, a 
person owning a ditch, from which water escapes upon thl:' 

.. premises of an adjoining land-owner, cannot escape liabil· 
ity on the ground that such land-owner might, at a small 
expense, have prevented any damage by digging a ditch 
on his own land that would bave carried off the waste 
water.IiZ 

§ 198. Liability for failure of water supply. 

Where the certi1lcate of incorporation of a ditch com
pany stated that the company was formed for maintain
ing a water ditch, keeping it in repair, and dividing 
the water between the several stockholders, it was held 
that the company was liable thereunder for injuries to a 
stockholder caused. by the acts of other stockholders in di
verting more water to their use than they were entitled 
to under the terms of incorporation.1iB But the liability 
of an irrigation company for failing to supply a certain 
volume of water to the holders of water rights, according 
to contract, cannot be determined on the theory that the 
company is a common carrier, where the rights in question 
were acquired from the company after its appropriation of 
the water in its canal from a. public stream.Gf. 

.. Catlln Land & Cannl Co. v. 
Best, (Colo.) 31 Pac. Rep. 391. 

.. :McCarty v. Boise City Canal 
Co., (Idaho,) 10 Pac. Rep. 623 . 

.. O'Connor v. North Truckee 
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Ditch Co., 17 Nev. 245, 30 Pac. 
Rep. 882 . 

.. Wya.tt v. Larimer II: Weld 
Irr. Co., 1 Colo. App. 480, 29 
Pac. Rep. 906. 
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IRRIGATION DI8TRIOTS. 

[By the Editor.) 

§ 199. 8tatute of California; the "Wright AcL· 
aoo. Statutes of Washington and Nevada. 
JOt. Statute of South Dakota. 
Q. Statute of Utah. 
108. Constitutionality of these statute .. 
3M. Irrigation distric\8 are public. but not municipal, corporatloD I 
2OIi. OrganizatloD of district. 
ao8. Including and excluding territory. 
207. Levy of a88e .. men~. 
008. Proceedings for confirmatioD of bonda. 

§ 199. Statute of California; the "Wright Act.· 
Statutes authorizing the formation of public corporatioDS 

called "irrigation districts" have recently been adopted 
in several of the Pacific states. Of these statutes, the 
most complete and detailed is that in force in California, 
and it )las constituted the model for the corresponding leg
islation of several other states. For these reasoDS we 
Hhllll here present a full synopsis of its terms. This act 
(familiarly called the "Wright Act',) was passed in 1887,1 
and, during the four succeeding years, was amended and 
8upplemented in various particulars by numerous addi
tional acts.1I These amendments we have incorporated in 

I Act of Mar. 7, 1887; St. Cal. 
1887, p. 29. 

• The auccesa1ve amendlDents 
aud aupplementa to the Wright 
net were made by the tollowlna 
Illw8: 

Act of Feb. 16, 1889; st. Cal. 
1889, p. 15. 

Act of Feb. 16, 1889; St. Cal. 
1889, p. 18. 

Act of Feb. 16, 1889: st. CaL 
1889, p. 2L • 

Aot of Mar. 16, 1889: st. CaL 
18S9, p. 212. 

Act of Mar. 10, 1891: st. CaL 
1891, p. 53. 

Aot of Mar. 20, 1891; st. Cal. 
1891, p. 142. 

Aot of Mar. 20, 1891: st. CaL 
1891, p. 147. 

Act of Mar. 31, 1891: St. CaL 
1891, p. 244.. 
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the body of the statute, 80 as to exhibit the present state 
of the law. 

Sec. 1. [I70poeal for organization.] "Whenever fifty. or 
a majority, of the holders of title, or evidence of title, to 
lands susceptible of one mode of irrigation from a common 
source and by the same system of works, desire to provide 
for the irrigation of the same, they may propose the organ
ization of an irrigation district, under the provisions of this 
act, and when 80 organized, said district shall have the 
powers conferred, or that may hereafter be conferred by 
law, upon such irrigation districts." [As amended by Act 
of Mar. 20, 1891; St. Cal. 1891, p. 142.] 

Sec. 2. [Petition; bond; boundaries of district; notice 
of election.] A petition is to be presented to the board of 
tmper\'isors of the county which contains the lands in ques· 
tion, or the greatest part thereof, signed by the requisite 
number of persons, and particularly describing the bound· 
ruies of the proposed district, and praying for its organiza
tion under the act. The petition is to be accompanied by 
a bond in a sum equal to double the amount of the probable 
cost of organizing the district, conditioned for the payment 
of all costs in case the organization is not effected The pe
tition is to be presented at a regular meeting of the board, 
and must be published for at least two weeks before the 
time at which the same is to be presented. The board are 
to hear the petition, "and on the final hearing may make 
such changes in the proposed boundaries as they may find 
to be proper, and shall establish and define 8uch bound· 
aries; provided, that said board shall not modify such 
boundaries so as to except from the operation of this act 
any territory within the boundaries of the district proposed 
by said petitioners which is susceptible of irrigation by the 
same system of works applicable to the other lands in such 
proposed district; nor shad any lands which will not, in 
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the judgment of said board, be benefited by irrigation by 
said system be included within said district; provided, 
that any person whose lands are susceptible of irrigation 
from the same source may, in the discretion of the board, 
upon application of the owner to said board, have such 
lands included in such district." The district is to be di
vided into five divisions, as nearly equal in size as may be 
practicable, and one director shall be elected from each of 
the divisions. The board of supervisors shall then give no
tice of an election to be held in the proposed district for the 
purpose of determining whether or not the same shall be 
organized. This notice is to be published for -at least three 
weeks in a newspaper published in the county. [As amend
ed, st. Cal. 1891, p. 142. As to change of boundaries, see 
amendatory act of Feb. 16, 1889; St. Cal. 1889, p. 18, also 
p.21.] 

Sec. 3. [Election.] r.L'his section provides for the holding 
of the election just mentioned, and the canvass of the votes 
by the board of supervisors. It two-thirds of all the votes 
cast are in favor of the district, the board shall declare it 
duly organized. The order so declaring shall be recorded 
in each county wherein any portion of the lands lie. [As 
amended, St. Cal. 1891, p. 142.] 

Sec. 4. [Officers.] An election shall be held in each dis
trict, biennially, to choose an assessor, collector, treasurer, 
and a board of directors. These officers are to take and 
subscribe an official oath and flle bonds. The bond of the 
assessor is to be in the sum of ,5,000; that of the collector, 
,20,000; that.of the treasurer, '50,000; that of each of the 
directors, ,5,000. [As amended, st. Cal. 1891, p. 142.] 

Secs. 5-10. [District elections.] These sections relate to 
the holding of elections in the district after its organiza. 
tion. They provide for the posting of election notices by 
the board of directors; the appointment of a board of 

LAW w. R.-26 (401) 
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election, and the powers and duties of its chairman; the 
time of voting; the counting of the votes; the manner of 
certifying the returns; the disposition of the election re
turns; the canvassing of the returns; the declaring and 
J'e'cording the result; and the issue of certiflcates of elec
tion. [St>e amendatory act of Feb. 16, 1889; St. Cal. 1889. 
p.15.] 

Sec. 11. [powers of board of directors.] Provision is made 
for the meeting and organization of the board of directors. 
"The board shall have the power, and it shall be their duty, 
to manage and conduct the busine88 and affairs of the dis
trict; make and execute all necessary contracts; employ 
and appoint such agents, ofticers, and employes as may b~ 
required, and prescribe their duties; establish equitable 
by-laws, rules, and regulations for the distribution and use 
of water among the owners of said lands; and generally to 
perform all 8uch acts as shall be neceBSary to fully carry 
out the purposes of thi8 act. The said by-laws, rules. and 
regulation8 must be printed in convenient form for distribu
tion in the district. And it i8 hereby expreBSly provided 
that all waters distributed for irrigation purposes shall be 
apportioned ratably to each land-owner upon the basis of 
the ratio which the last asse88ment of 8uch owner for dis
trict purposes within said district bears to the whole sum 
asseBBed upon the district; provided, that any land-owner 
may assign the right to the whole or any portion of the' 
waters 80 apportioned to him." [As amended, st. Cal. 1891, 
p.142.] 

Sec. 12. [Acquisition of lands and watenights.] Provi
lion is made for regular monthly meetings of the board of 
directors, and for special meetings on call. Three mem
bers constitute a quorum. "The board and its agents and 
employes shall have the right to enter upon any land to 
make surveys, and may locate the neceBSary irrigation 
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works and the line for any canal or canals, and the neces· 
sary branches for the same, on any lands which may be 
deemed best for such location. Said board shall also have 
the right to acquire, either by purchase or condemnation 
or other legal means, all lands, and waters !Uld water 
rights, and other property, necessary for the construction, 
use, supply, maintenance, repair, and improvement of said 
canal or canals and works, including canals and works con
structed and being constructed by private owners, lands for 
reservoirs for the storage of needful waters, and all neces· 
sary appurtenances. In case of purchase, the bonds of the 
district hereinafter provided for may be used at their par 
value in payment; and in case of condemnation, the board 
shall proceed, in the name of the district, under the provi· 
sions of title 7 of part 3 of the Code of Chi} Procedure. 
Said board may also construct the necessary dams, reser· 
voirs, and works for the collection of water for said district, 
and do any and every lawful act neocssary to be done that 
suftlcient water may be furnished to each land-owner in 
said district for irrigation purposes. The use of all water 
required for the irrigation of the lands of any district 
formed under the provisions of this act, together with the 
rights of way for canals and ditches, sites for reservoirs, 
and all other property required in fully carrying out the 
provisions of this act, is hereby declared to be a public use, 
subject to the regulation and control of the state, in the 
manner prescribed by law." [As amended, St. Cal. 1891. p. 
142.] 

Sec. 13. [Title to property.] "The legal title to all prop· 
erty acquired under the provisions of this act shall imme· 
diately and by operation of law vest in such irrigation dis· 
trict, and shall be held by such district in trust for, and is 
hereby dedicated and set apart to, the uses and purposes 
set forth in this act, and the said board is hereby author· 
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ized and empowprcd to hold, use, acquire, manage, occupy, 
and POSSP88 stlid Jlrolwrty 8S herpin provided." 

Sec. 14. The boord is authorized to take conveyances of 
property, and to institute and maintain necessary proceed
ings at law and in equity. 

Sec. 15. [Bonds of district] The board of directors are 
to estimate the amount of money necessary to be raised 
for the purpose of constructing the irrigating canals and 
other works, and for acquiring the necessary property and 
rights therefor, and shall call a special election, at which 
the qualified electors of the district are to vote on the ques
'tion whether or not the bonds of the district in the amount 
as determined shall be issued. Notice of the election is 
to be given,8 and the election is to be held as nearly as 
practicable in conformity with the provisions already given 
for the elections for officers, but it is not to be invalidated 
by any mere informality in conducting it If the result 
is in the affirmative, the board shall cause the bonds to 
be issued. These bonds shall be payable in gold, and shall 
be divided into ten series, Ii!O arranged that the first shall 
be paid off in eleven years, and the last at the end of 
twenty years. They are to bear six per cent interest pay
able semi-annually. The bonds are to be in denominations 
of not less than ,100 nor more than ,500, and be negotiable 
in form. [As amended, at Cal. 1891, p. 14:7.] 

Sec. 16. [Sale of bonds.] "The board may sell said bonda 
from time to time, in such quantities as may be necessary 
and most advantageous, to raise money for the construe· 
tion of said canals and works, the acquisition of said prop-

• As this section provides the 
manner of giving notices for 
speclal elections for votlDJ: 
bonds for Irrlgutlon districts. It 
excludes the notice provided 
by section 6 of the act, which 
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erty and rights, and otherwise to fully carry out the ob
jects and purposes of this act." The board shall give no
tice of their intention to sell bonds, and receive sealed pro
posals for the purchase of the same. [Note. The act of 
Mar. 16, 1889, at. Cal. 1889, p. 212, supplemental to this 
statute, provides for judicial proceedings for the examina· 
tion, approval, and confirmation of proceedings for the issue 
and sale of such bonds. See, infra, § 208.] 

Sec. 17. [payment of bonds.] "Said bonds and the in· 
terest thereon shall be paid by revenue derived from 
an annual assessment upon the real property of the dis
trict; and all the real property in the district shall be and 
remain liable to be assessed for such payments as herein
after provided." 

Sec. 18. [Assessment of realty.] This section provides 
for an annual asseBBment of the realty in the district by 
the district' aSBe8B0r, and for the form and contents of the 
asseSBment; and the descriptions and other information to 
be entered in the asseBBment book; also for the aBBess
ment of property which may have escaped a8BeBsment the 
previous year. (As amended, at. Cal. 1891, p. 244:.] 

Sees. 19·-21. These sections regulate the appoiDtment 
and compensation of deputy assessors, the time for the com· 
pletion of the assessment, and the powers and duties of the 
board of directors sitting as a board of equalization. 

Sec. 22. [Levy of assessment.] "The board of directors 
shall then levy an assessment sufficient to raise the annual 
interest on the outstanding bonds," and the principal of 
such bonds as may be maturing that year. The secretary 
is to extend the tax on the aSBessment rolls. The asseSB
ment is to be paid into the district treasury. If the direct· 
ors refuse to IDake the levy and assessment, the board of 
supervisors of the county shall act in their stead. And if 
the collector or treasurer of the district refuses to act, the 
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county tax collector or county treasurer shall perform his 
duties. [As amended, St. Cal. 1891, p. 147.] 

Sec. 23. [Lien of a88e88ment.] ''The as&e88ment npon 
real property is a lien against the property a88esaed from 
and after the first Monday in March for any year, and the 
lien for the bonds of any issue shall be a preferred lien to 
that for any subsequent i88ue, and such lien is not remo\-ed 
until the assessments are paid, or the property sold for the 
payment thereof." [As amended, st. Cal. 1891, p. 147.] 

Sec. 24. [Delinquency of assessments.] This section re
lates to the delivery of the assessment book to the collector; 
to his notice of the 88sessment and of the time and place 
where it is payable; and to his attendance at the time and 
place specified, and giving receipts. Unpaid aS8e88IDents 
become delinquent on the last l{onday in December at 6 
P. M., and thereafter bear an addition of five per cent. [As 
amended, St. Cal. 1891, p. 244.] . 

Sec. 25. Provides for publication of the delinquent list 
and notice of the time and place of sale for non-payment of 
the assessment. [Amended, St. Cal. 1891, p. 244.] 

See. 26. Relates to the collection of penalties on delin
quent assessments; and regulates the time, place, and man
ner of conducting the sale of property for non-payment. 
[Amended, St. Cal. 1891, p. 244.] 

Sees. 27 .. 33. [Sales for non-payment.] These sections al'(' 

concerned with the collection of the aS8e88IDents. They 
regulate the amount and deseription of land which may be 
sold for non-payment, giving the owner the right to desi~
nate the property to be sold; the resale of property not 
paid for by the purchaser; the issuance and effect of the 
tax certificate; the right of the owner to redeem, and the 
time and manner in which it may be exercised; the form, 
contents, and execution of the tax deed, and its effect as evi
dence; the effect of a mistake in the aSBescment or misno-
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mer of the owner; and the time and manner of the collect
or's settlement with the secretary of the board. [Note. In 
80 far as relates to the. redemption of property 80ld for delin
quent a88e88ID.ents, this part of the act was amended, or 
supplemented, by an act passed March 10, 1891; . Bt. Cal. 
1891, p. 53.] 

Sec. 34. [Payment of bonds.] Thls section contains direc
tions as to the payment of coupons on the bonds, and al80 
provides for the redemption of bonds not yet due, out of the 
surplus funds of the district, when such funds, after ten 
years from the issuance of the bonds, amount to ten thou
sand dollars. 

Sec. 35. [Contracts for construction of works.] "After 
adopting a plan of said canal or canals, storage reservolra, 
and works, the board of directors shall give notice, by pub
lication thereof, not less than twenty days, in one newspa
per published in each of the counties composing the dis
trict (provided a newspaper is published therein) and in 
such other newspapers as they may deem advisable, calling 
for bids for the construction of such work, or of any portion 
thereof; if less than the whole work is advertised, then the 
portion 80 advertised must be particularly described in 
such notice. Said notice shall set forth that plans and 
speciftcations can be seen at the ofllce of the board, ~d 
that the board will receive sealed proposals therefor, and 
that the contract will be let to the lowest responsible bid
der, stating the time and place for opening said proposals, 
which, at the time and place appointed, shall be opt'ned in 
public; and as soon as convenient thereafter the boarll 
shall let said work, either in portions or as a whole, to the 
lowest responsible bidder; or they may reject any or all 
bids and readvertise for proposals, or may proceed to con
struct the work under their own superintendence. Con
tracts for the porchase of material shall be awarded to the 
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lowest responsible bidder. Any person or persons to whom 
a contract msy be awarded shall enter into a bond, with 
good and suftlcient sureties, to be approved by the board. 
payable to said district for its use, for twenty-ave per cent. 
of the amount of the contract price, conditioned for the 
faithful performance of said contract. The work shall be 
done under the direction and to the satisfaction of the en
gineer, and be approved by the board." [As amended, 8t. 
Oal. 1891, p. 142.] 

Sec. 36. [payment of claims.] "No claim shall be paid by 
the treasurer until allowed by the board, and only upon a 
warrant signed by the president and countersigned by the 
secretary." But the board may deposit in the county treas
ury any portion of the construction fund in excess of 
twenty·ave thousand dollars. The county treasurer Is 
responsible for money 80 deposited, and is to pay it out to 
the treasurer of the district on orders signed and attested. 
He is to make monthly reports of such receipts and cJia. 
bursements. 

Sec. 37. [payment of expenses.] ''The cost and expense 
of purchasing and acquiring property and constructing the 
works and improvements herein provided for, shall be 
wholly paid out of the construction fund. For the purpose 
of defraying the expenses of the organization of the district, 
and of the care, operation, management, repair, and im
provement of such portions of said canal and works as are 
completed and in use, including salaries of oftlcers and em· 
ployes, the board may either ax rates of tolls and charges, 
and collect the same from all persons using said canal for 
irrigation and other purposes, or they may provide for the 
payment of said expenditures by a levy of assessments 
therefor, or by both said tolls and assessments; if by the 
latter method, such levy shall be made on the completion 
and equalization of the asse88ment roll, and the board shall 
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have the same powers and functions for the purposes of 
said levy as are now possessed by boards of supervisors in 
this state. The procedure for the collection of asseBBments 
by such levy shall in all respects conform to the provisions 
of this act relating to the payment of principal and interest 
of bonds herein provided for." 

Sec. 38. [Crossing roads, etc.; right of way.] "The board 
of directors shall have power to construct the said works 
across any stream of water, water-course, street, avenue, 
highway, railway, canal, ditch, or flume which the route 
of said canal or canals may intersect or cross, in such man· 
ner as to afford security for life and property; but said 
board shall restore the same, when so crossed or inter· 
sected, to its former state as near as may be, or in a sum· 
cient manner not to have impaired unnecessarily its useful· 
ness; and every company whose railroad shall be crossed 
or inu>rsected by said works shall unite with said board in 
forming said intersections and crossings, and grant the 
privileges aforesaid; and if such railroad company and said 
board, or the owners and controllers of said property, thing, 
or franchise so to be crossed, cannot agree upon the amount 
to be paid therefor, or the points or the manner of said 
crossings or intersections, the same shall be ascertained 
and determined in all respects as is herein provided in re
spect to the taking of land. The riglit of way is hereby 
given, dedicated, and set apart, to locate, construct, and 
maintain said works over and through any of the lands 
which are now or may be the property of this state; and 
also there is given, dedicated, and set apart, for the nses 
and p~ aforesaid, all waters and water rights belong. 
ing to this state within the district." 

Sec. 39. Provides for the per diem compensation and 
mileage of the directors and the compensation of other om
eel'S. 
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Sec. 40. Prohibits any and all officers from having any in
terest in any contract to be awarded by the board or in 
the profits to be derived therefrom, under penalty of forfei
ture of their office and fine and imprisonment. 

Sec. 41. Provides for the calling of "special elections to 
determine whether or not special assessments shall be 
levied. 

Sec. 42. [Limit of indebtedness.] "The board of direct
ors, or other officers of the district, shall have no power 
to incur any debt or liability whatever, either by i88uing 
bonds or otherwise, in exce88 of the expre88 provisions of 
this act; and any debt or liability incurred in eXCe88 of 
such express provisions shall be and remain absolutely 
void, except that for the purposes of organization, or for 
any of the purposes of this act, the board of directors may. 
before the collection of the first a88eB8ment, incur an in
debtedness not exceeding in the aggregate the sum of two 
thousand dollars, and may cause warrants of the district 
to issue therefor, bearing interest at seven per cent. per 
annum." [As amended, st. Cal. 1891, p. 142.] 

Sec. 43. [Apportionment of water.] "In case the volume 
of water in any stream or river shall not be sufficient to 
supply the continual wants of the entire county through 
which it passes, and susceptible of irrigation therefrom, 
then it shall be the duty of the water commi88ioners, con
stituted as hereinafter provided, to apportion, in a just 
and equitable proportion, a certain amount of said water 
upon certain or alternate weekly days to different localities, 
as they may, in their judgment, think best for the inter
est of all parties concerned, and with due regard to the 
legal and equitable rights of all. Said water commiBBion
era shall consist of the chairman of the board of directors 
of each of the districts affected." 

Sec. 44. [Water to be kept fiowing.] "It shall be the 
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duty of the board of directors to keep the water flowing 
through the ditches under their control to the full capacity 
of such ditches in times of high water." 

Sec. 45. [Mining rights protected.] "Navigation shall 
never in any wise be impaired by the operation of this act; 
nor shall any vested interest in or to any mining water 
rights or ditches, or in or to any water or water rights, or 
reservoirs or dams, now used by the owners or POS8e880rs 
thereof, in connection with any mining industry, or by per· 
BOns purchasing or renting the use thereof, or in or to any 
other property now used directly or indirectly in carrying 
on or promoting the mining industry, ever be aJfected by or 
taken under its provisions, save and except that rights 
of way may be acquired over the same." 

Sec. 46. [Existing statutes not repealed.] "None of the 
provisions of this act shall be construed as repealing or 
in any wise modifying the provisions of any other act relat
ing to the subject of irrigation or water commissioners. 
Nothing herein contained stlall be deemed to authorize any 
person or persons to divert the waters of any river, creek, 
stream, canal, or ditch from its channel, to the detriment 
of any person or persons having any interest in such river, 
creek, stream, canal, or ditch, or the waters therein, un· 
less previous compensation be ascertained and paid there
for, under the laws of this state authorizing the taking of 
private property for public uses." . 

Sec. 47. "This act shall take eft'ect immediately." 

§ 200. Statutes of Waabineton and Nevada. 

In the state of Washington an act was passed, March 20, 
1890,4 w·hich is substantially the same 6S the Californit\ 
statute set out in the preceding section, with the incorpora-

-I HlU's St. Wash. II 17Sl-1861. 
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tion of moat of the amendments and additions thereto. It 
is, in fact, in great part a literal transcript of that statute, 
and the system established is identically the same. Tht> 
Washington aet, ~owever, is somewhat more full on the 
subject of changing the boundaries of districts, and of peti· 
tions to have lands included in, or excluded from, the dis
trict. 

The "Wright act" has also been adopted in Nevada. 'lb.£' 

statute there in force, enacted in 1891, is founded upon the 
act mentioned, is exactly similar to it in all its important 
provisions, and is for the most part a literal copy of it.
The Nevada act includes the clauses relating to judicial pro
ceedings for the confirmation of the issue and sale of the 
bonds. In its 50th section it provides that the act shall 
not repeal or in any wise modify the provisions of any 
other act relating to the subject of irrigation or water 
CODllDl8810ners. In these two states, therefore, the Califor· 
nia decisions construing this statute, will be entitled, on 
familiar legal principles, to .very great attention and 
respect. 

§ 201. Statute of South Dakota. 

In the recent legislation of this state, we ftnd "an act to 
authorize civil townships to sink artesian wells for public 
purposes and to issue bonds therefor."6 It authorizes the 
formation of irrigation districts to be watered from such 
wells, and provides a system sutliciently resembling that 
in California, Washington, and Nevada to be classed in the 
same category of statutes. Its more important provisions 
tlre as follows:-

Sec. 1. "The water of the artesian basin underlying or 

I St. Nevad. 1891. p. 106. 
I Se88. LaWs S. Dak. 1891. c. SO, p. 196. 
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being in the shale formation, in all townships in the state 
of South Dakota which shall petition for and sink artesian 
wells as hereinafter provided, and not heretofore appropri-' 
ated, is hereby declared to be the property of the public amI 
is dedicated to the nse of the people of the state of South 
Dakota subject to appropriation as hereinafter provided.n 

Sec. 2. Application may be made by twenty or more 
persons, each owning not less than eighty acres of land in 
any township, to the state engineer of irrigation, for the 
location of artesian wells in said township,-not more thun 
nine six-inc.h wells, or not more than sixteen four·and· 
one·half·inch wells,-and the state engineer shall then 
locate such wells in such places as shall, in his judgment, 
best subserve the interests of all the resident land-owners 
of the township. 

Secs. 3··5. The application and the engineer's report 
thereon shall be 1lled, and notice thereof shall be given to 
the board of supervisors. 

Secs. 6··10. An election shall be held, upon prescribed 
notice, for the purpose of voting on the question of i88uing 
bonds for the sinking of the wells. 

Sec. 11. If the vote is in the affirmative, the board of 
supervisors shall, within three days, advertise for bids for 
the contracts for sinking and casing the wells. 

Secs. 12··14. These sections relate to the filing of bids, 
the time of doing the work, and the approval and accept· 
ance of the completed wells by the stute engineer. 

Sec. 15. The supervisors shall cause the water from thp 
wells to be conveyed to the highest point of land in the 
tract to be irrigated. 

Sec. 16. The person upon whose land the well is located 
shall deed one acre thereof to the township, with right ot 
way from the highway to the well, and the right to lay 
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pipes from the well acl'088 the land to the lands of adjoin" 
ing owners. 

Sec. 11. Townships are authorized to receive conveyances 
of land, as in the preceding section. 

Sec. 18. Any person owning land in the township who 
shall desire to be supplied with water from the well for irri
gation shall apply to the supervisors, describing the tract 
to be irrigated and the number of acres. 

Sec. 19. The supervisors shall then contract with such 
person to furnish him water at a price per acre-foot of 
water, such price not to exceed "a pro rata amount of eight 
per cent of the bonds i88ued." 

Sees. 20--22. The application and contract shall be filed 
with the register of deeds. The township shall have a lien 
on the lands for the water-rent The township treasurer 
shall collect such rents. 

See. 23. If the water-rents in any year do not amount to 
enough to pay the interest on the bonds, the necessary 
amount shall be raised by taxation. An~ after five years 
a sufficient tax shall be levied to provide a sinking fund 
for the payment of the principal of the bonds when due; 
but in no event shall the tax exceed three per cent upon 
the taxable property of the township in anyone year. 

Sec. 24. Provision is made for the redemption of the 
bonds. 

Sec. 34. "The state engineer shall prescribe rules and reg· 
ulations for the distribution and use of water from public 
wells not in confiict with law, subject to the approval of 
the township board of supervisors." 

Sec. 36. The water from the wells is to be appUed first, 
for domestic purposes (defined as meaning household use, 
supply of domestic animals, and watering trees, grass, fiow
ers, and shrubbery about the house of the consumer in an 
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area of not more than ~ an acre) j second, for purposes 
of irrigation. But power may be leased for manufacturing 
purposes, whenever the use of the wells for such purposes 
will in no manner obstruct or materially diminish the 
waters for irrigation purposes. 

Sec. 42. "Any person, association, or corporation owning 
lands shall have the right to sink or bore an artesian well or 
wells on his, their, or its lands, for the purpose of procuring 
water for domestic use, for irrigation, or for manufacturing 
purposes; but in wells hereafter constructed no more water 
shall be appropriated by such person, association, or corpo
ration than is needed for said purposes, when such addi
tional use of water interferes with the flow of wells on 
adjacent lands." 

Sec. 49. "Whenever any township in which an incorpo 
rated village is or shall be located, shall be desirous of sink
ing an artesian well for domestic and general public pur
poses under the provisions of this act, it shall be lawful for 
the incorporated village to join with the township in voting 
upon the question • of bonding j the electors of the entire 
township, including the village, shall vote upon the ques
tion of bonding in the same manner as if there was no sep
arate incorporated village, and the bonds 80 i88ued shall be 
a lien upon all taxable property of the township and village 
alike." 

Sec. 50. "The township board of supervisors shall keep 
aU wells, ditches, dams, pipes, and appurtenances in good 
repair, at the expense of the township, and shall pay for 
the same out of the township funds not otherwise appro
priated." 

§ 202. Statute of Utah. 

In this territory, an act of 1884 provides a system for the 
organization and government of irrigation districts which 

(415) 

Digitized by Goog Ie 



LA W 01' WATER RIGBTB. [Ch. 11 

resembles, in many respects, the statutes slrea.dy de
acribed.1 The following synopsis will be found to embrace 
its most important provisions: 

Sec. 2403. [Organization of district.] ''Upon the majority 
of the citizens of any county or part thereof representing 
to the county court that more water is necessary, and that 
there are streams or parts of streams unclaimed or unused, 
which, if brought out of their natural channels and thrown 
upon tracts of land under cultivation, or to be put under 
cultivation, can be of value to the interests of agriculture, 
the county court having jurisdiction may proceed to organ· 
ize the county, or part thereof, into an irrigation district; 
and thereafter the landholders of such district shall be 
(>\lua11y entitled to the use of the water in, or to be brought 
into, such district, according to their acknowledged rights; 
provided, such landholders pay their proportion of the ex· 
pense incurred in the construction and keeping in repair of 
the necessary canals, flumes, dams, or ditches." 

sec. 2404. [Choice of trustees.] "The ~itizens of an irriga· 
tion district, when 80 organized for the purposes provided 
in the preceding section, may, in mass meeting, proceed to 
the formation of a company, by electing viva voce not It·ss 
than three nor more than thirteen trustees, a secretary, 
and a treasurer." Notice of this meeting is to be given 
ten days previous, by published and posted advertisements. 

sec. 2405. The trustees shall then locate the propose1 
canal or ditch, determine the land to be benefited thereby, 
estimate the cost of the works, and calculate the rate of 
taxation on land necessary to pay for the same. 

sec. 2406. [Election.] The trustees having reported to 
the county court, a meeting shall be called of the ownprs 
of lands to be benefited by the proposed canal, at which a 

'2 Comp. aWl Utah, 1888, H 2403-2427, being act of March 13, 
1884. 
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vote shall be taken on the willingness of the said owne1'8 
to pay the estimated tax, and on their approval of the 
action of the mass meeting in the election of officers. No
tice of the election shall be given, and the voting shall be 
by ballot. Landholders in the district are. alone «.>n titled to 
vote. 

Sec. 2401. [Tax.] If two-thirds of the votes are in the 
aftirmative, "then the tax 80 agreed upon shall be a law in 
the said irrigation district, and the tax when collected shall 
be paid over to the treasurer of said company on his order." 
Rut not more than half of the tax shall be collected at one 
time, and the residue shall be collected as the work pro
gresses. And provided that if the first estimate proves in
sufficient for the construction of the works, additional 
taxes may be assessed in the same manner as already pro
vided until the canal or ditch is completed. 

Sec. 2408. [Effect of less vote.] If less than two-thirds 
of the votes are cast in the affirmative, all proceedings shall 
be null and void. But other persons than those nominated 
by the maM meeting may be elected to the offices. 

Secs. 2409, 2410. These sections contain provisions relat
ing to the bouds of officers and their term of office. 

Sec 2411. [Elections.] This section provides 'for annual 
elections for determining the rate of taxation, and biennial 
elections of officers. "The votes at sc'lid election shall be 
by c'lcreage and not per cc'lpita. The right to use the water 
for one acre of land shall entitle the owner to one vote_ 
The tax voted by a majority vote at said election shall be a 
lien on all water rights until paid, from the day of assessing 
the same, but not upon any land." [As amended by act 
of Mar. 10, 1892; Laws Utah, 1892, c. 36, p. 38.] 

Sec. 2412. [Duties of trustees.] The trustees are to elect 
one of their nnmber as president; make by·laws, rules, and 
l'egnlations; appoint agents, subordinates, and officers; 
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employ workmen; appoint 888e88Ors and collectors, or 
make agreement with the county assessors to a88e88 and 
collect the tax; construct and complete the canals and 
other works; keep accounts of l"eceipts and di2lbursements; 
make annual reports to the county court; and file a map of 
the irrigation district, showing the location and subdivi
sion of land. therein and of the company's canals and 
ditches. 

Sec. 2413. [powers of trustees.] "The trustees shall have 
power to sue and be sued, plead and be impleaded, to have 
and to hold all such real estate and personal property as 
may be necessary to construct the contemplated ditch or 
canal, including all appurtenances belonging thereto." 

Sec. 2414. [Vacant lands.] "If any part of the lands to 
be benefited by the proposed ditch or canal are not legally 
claimed, then such lands may be appraised by the trustees 
and shall be held and the posse88ion of them sold by the 
trustees, as opportunity may offer, and the estimated 
amount of funds necessary to complete such canal or ditch 
shall be decreased by the estimated value of such lands, 
previous to the levy and aBSeBSment of any tax." 

Sec. 2~15. [Streams rising in other counties.] "Where 
the streams to be taken out for irrigation purposes come 
from other counties than the one in which the district is 
situated, but where there are no existing claims to the 
water, and where no individual or settlement will be in
jured thereby, then the power of said irrigation district is 
hereby extended to said other county, insomuch as said 
extension may be necessary for the construction of dams 
to turn the waters, and ditches or canals with all necessary 
appurtenances as may be necessary to convey the same to 
where it is to be used." 

Sec. 2416. (Reservoirs.] Lakes or ponds in natural basins 
may be used as reservoirs, but "the waters of such -lakes or 
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ponds are in no case to be raised, by dams or otherwise, 80 

as to interfere with or damage settlers upon the margin 
thereof." 

Sec. 2411. [Ownership of works; cost of repairs.] ThP 
canals, ditches, and reservoirs, upon their construction or 
partial construction, become the property of the irrigation 
district; and the funds necessary for repairing the same, 
keeping them in order, or altering or enlarging them, a·re to 
be raised by a tax on the lands benefited, to be voted as 
above provided. But in case of a sudden emergency, caused 
by inundation or otherwise, the trustees are authorized to 
act on their own responsibility and levy a tax for the nec· 
essaryamount. 

Bec. 2418. [Exemption from taxation.] "All property or 
money belonging to any irrigation district, in the hands of 
the trustees to be expended by them under the provisions ·of 
this act, is hereby exempted from all city, county, and tao· 
ritorial taxes." 

Sec. 2419. [Purchase of property.] After the canal or 
ditch has been laid out, "the trustees or company may 
agree with the owners of land through which it will pass 
tor the purchase of 80 much thereof as may be necessary 
for the making of the canal or ditch and the appurtenances 
thereto belonging." 

Bees. 2420-·2422. [Condemnation of right of way.] These 
sections provide for the ascertainment of the value of the 
land nece88ary for the company's right of way, in case of 
disagreement with the owner, for its appraisal by referees 
mutually chosen or by commi88ioners appointed by the 
court, and for the acquisition of title by the trustees upon 
paying or tendering the assessed damages. 

Sef-. 2423. [Injury to property of district.] Penalties are 
denounced against persons willfully or maliciously injuring 
or interfering with the canal or other property of the dis· 
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trict, or wrongfully appropriating the water, or using more 
than has been duly distributed to them, or changing its 
l1ow. [Note. This section was supplemented by an act ap
proved Mar. 11, 1890 (Laws Utah, 1890, c. 28, p. 21), which 
provides that "any person or company who shall raft or 
110at timber or wood down any river or stream of this terri· 
tory shall not allow such timber or wood to accumulate at 
or obstruct the water·gates owned by any person or irriga
tion company taking or diverting the water of said river 
or stream for irrigation or manufacturing purposes. Any 
person violating the provisions of this act shall be guilty 
of a misdemeanor."] 

Bee. 2424. [Compauy liable for damages.] All compani{'M 
or districts organized under the provisions of t.his act shall 
be liable for any damage which may occur by the break· 
ing of any canal or ditch. No such company shall be enti· 
tled to divert the waters of any stream to the injury of any 
irrigation company or person holding a prior right to th~ 
use of said waters. 

It will be observed that the foregoing statute makes no 
provision for the condemnation of existing water rights. 
On the contrary, such rights are expressly Baved, and the 
act applies only to "unclaimed or unused" waters. 

§ 203. Constitutionality of these statutes. 

The constitutional validity of the statute of California 
providing for the organization and gO\"f.>rnment of irriga
tion districts, set forth in a preceding section, has been 
detlnitely and tlnally affirmed by the supreme court of that 
state. As the decisions so holding are of the greatest in
terest and importance, both in that jurisdiction and also 
in those states which have adopted the essential features 
of the California legislation on this subject, we feel justi
fied in noticing them at considernble length. 
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The whole question was very fully and carefully consId
ered in the case of the Bonds of the Madera Irrigation Dis
trict.a The validity of the act was there objected to on 
the ground tIlat it WlUI not within the scope of the legisla
tive power; that it was local and special in its nature; that 
it unlawfully dell'gated ll'gislative powers; that the meas
ures which it authorized were not of a public nature, or for 
the benefit of the public; and also on various specific 
J,'TOltnds herl'inaftl'r noticed. Against all these objections 
the constitutionalit~· of the law was sustained. The opin
ion of the court WU8 delivered by Hal'rison, J., from whose 
remarks we extract the following quotations, as giving the 
brist of the reasoning by which the validity of the law was 
maint.'lined: 

"'l'hat the ll'gislature is yested with the whole of the leg
islative powl'r of the state, and that it has authority to dl:'al 
with any subject within the scope of civil government, ex
cept in so far as it . is restrained by the provisions of the 
constitution, and that it is the sole tribunal to determine 
as well the expediency as the details of all legislation 
within its power, are principles so familiar as hardly to 
nt'E'd mention. The declaration in article 4, § 1, of the con
stitution, 'The legislative power of this state shall be vested 
in a senate and assembly, which shall be designated "The 
IR~riMlatllre of the State of California,'" c()mprehends the 
t"xercise of all the sovereign authority of the state in mat
ters which are properly the subject of legislation; and it is 
incumbent upon anyone who will challl:'nge an act of the 
1('J.,rislnturl' as being invalid to show either that such act is 
without the province of legislation, or that the particular 
subject-matter of that act has been by the constitution, 
either by express provision or by' necessary implication, 

• 92 CIll. : . .'00, 28 rue. Rep. 272. 
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withdrawn by the people from the consideration of the 
leglalature. The presumption which attends every act of 
the legislature is that it is within its power, and he who 
would except it from the power must point out the particu
lar provision of the constitution by which the exception is 
made, or demonstrate that it is palpably excluded from any 
consideration whatever by that body. 

"In providing for the welfare of the state and its ee,"era! 
parts, the legislature may paM laws atfecting the people of 
the entire state, or, when not restrained by constitutional 
provisions, affecting only limited portions of the state. It 
may make special laws relating only to special districts, 
or it may legislate directly upon local districts, or it may 
intrust such legislation to subordinate bodies of a publi<~ 

(·haracter. It may create municipal organizations or agen
eies within the several counties, or it may avail itee)f 
of the county or other municipal organizations for the pur
poses of such legislation, or it may create new districts 
4~mbr-clcing more than one county, or parts of several coun
ties, and may delegate to such organizations a part of its 
legislative power to be exercised within the boundaries of 
said organized districts, and may vest them with certain 
powers of local legislation, in respect to which the parties 
interested may be supposed more competent to judge of 
their needs than the central authority." 

"In providing for the public welfare, or in enacting lawM 
which in the judgment of the legislature may be expedi
ent or necessary, that body must determine whf'ther or not 
the measure proposed is for some public purpose. We do 
not mean by this that the declarations of the legisla· 
ture that an act proposed by it will be for the pub
lic good will of necessity preclude an investigntion 
therein, or that such declaration will be conclusive when 
the act itself is palpably otherwise. • • • But if the 
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subject-matter of the legislation be of such a nature that 
there is any doubt of its character, or if by any possibility 
the legislation may be for the welfare of the public, the 
wll1 of the legislature must prevail over the doubts of the 
court. • • • Whenever it is apparent from the scope of 
the act that its object is for the benefit of the public, and 
that the means by which the benefit is to be attained are of 
a public character, the act will be upheld, even though in
cidental advantages may accrue to individuals beyond 
those enjoyed by the general public. • • ." 

"The same rules of construction must be applied to the 
exercise of legislative authority in authorizing an expendi
ture for a local improvement. Such authorization is a leg~ 
islative declaration that the expenditure is for a publio 
purpose, and for the welfare of the public, and its action is 
not to be disregarded by the courts upon an assumption 
by them that such legislation is unwise, or that it may be 
injurious to some of the individuals who are affected by it. 
In determining whether any particular measure is for the 
public advantage it is not necessary to show that the entire 
body of the state is directly affected thereby, but it is suffi
cient that that portion of the state within the district pro
vided for by the act shall be benefited thereby. The state 
is made up of its parts, and those parts have such a recip
rocal influence upon each other that any advantage which 
accrues to one of them is felt more or less by all of the 
others. A legislature that should refrain from all legis
lation that did not equally affect all parts of the state 
would signally fail in providi~g for the welfare of . the pub· 
lic. In a state as diversified in character as is California, 
it is impossible that the same legislation should be applkll' 
ble to each of its parts. Different provisions are as essen
tial for those portions whose physical characteristics are 
ditrerent 8S are needed in the provisions which are made 
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for the government of town and country. Those portiona 
of the state which are subject to overflow, and those which 
require drainage, &I well as those which for the purpose of 
development require irrigation, fall equally within the pUl'
view of the legislature, and its authority to legislate for the 
benefit of the entire state, or for the individual district. 
The power of the legislature to adapt its laws to the pe
culiar wants of each of these districts rests upon the same 
principle, viz., that it is acting for the public good in ita 
capacity as the representative of the entire state. • • .ft 

''We have not been cited to the statute of any othpr state 
which provides for irrigating arid lands, or to any authority 
in which the power of the legislature over the subject is 
discussed. But we have no hesitation in saying that the 
principles upon which the decisions to which we have re
ferred were made are applicable to sustain the legislative 
authority in making provision for such irrigation. Whether 
the reclamation of the land be from excessive moisture to 
a condition suitable for cultivation, or from excessive arid
ity to the same condition, the right of the legislature to au
thorize such reclamation must be upheld upon the same 
principle, viz., the welfare of the public, and particularly 
of that portion of the public within the district affected by 
the means adopted for such reclamation. Whatever tends 
to an increased prosperity of one portion of the state, or 
to promote its material development, is for the advantage 
of the entire state; and the right of the legislature to make 
provision for developing the productive capacity of the 
state, or for increasing facilities for the cultivation of its 
soil. according to the requirements of the different portions 
thereof, is upheld by its power to act for the benefit of the 
people in affording them the right of 'acquiring, possess
ing, and protecting the property' which is guarantied to 
them by the constitution. The local improvem~t contem-
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plated by such legislation is for the beneftt and general 
welfare of all persons interested in the lands within the 
district, and is a local public improvement. This principle 
is not contravened by the fact that it may even operate 
injuriously upon some of the individuals or proprietors of 
land within the district, or by the fact that there may be 
some who fm: personal motives may wish to resist the im
provement. Such result is only a sacriftce which the indi
vidual makes to the general good in compensation for the 
advantages enjoyed by virtue of the social compact. All 
laws of this character are upheld upon the same principle 
as is the crt>.ation of a district for any other local improve
ment, such as the opening of a highway, or of a street, 
or of a public park. The legislature, to which has been 
confided the matter, has determined that it ,will be for 
the public good that such street or park be opened, and 
it has imposed the burden of such opening upon the prop
erty within a limited didtrict. In each of such instances 
the land taxed for the improvement may not be the only 
land that will be benefited. Although land adjacent 
to the district may be incidentally benefited, that is no 
reason for taxing such land, nor is it any objection to 
the proceooing that some of the property within the 
district will not receive any benefit, or that the improve
ment will more speciftcally benefit those who haw pro
cured its creation. . • . The means by ",hil'll the 
legislature ma~· exercise this power are left to its own 
discretion, except as it may be limited by the const.itution. 
If, in the exercise of its care for the public welfare, it finds 
that a specific district of the state needs legislation that 
is inapplicable to other parts of the state, it may, in the 
ubsence of constitutional restrictions. leghdnte directly for 
that district, or, if it be the case that similar legislation 
be required for other portions of the state, it muy provide 
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for adapting such legialation to those portions at the will 
of the people in such districts, as was done in the reclama
tion and levee laws already referred to. It may, too, by 
general laws authorize the inhabitants of any district. 
under such restrictions, and withnch preliminary steps 
as it may deem proper, to organize themselves into a public 
corporation for the purpose of exercising those govern
mental duties, upon the same principle as it authorizes 
the incorporation of any municipal corporation under gen· 
erallaws. The constitution of California has been framed 
with the principle of investing separate subdivisious of the 
state with local government, and especially authorizes the 
legislature to confer the power of local legislation upon 
such subdivisions within the state as may be organized 
under its authority. The legislature is itself forbidden 
to interfere in any manner, except by g~neral laws, with 
the power of local legislation intrusted to such organiza
tions, nor can it delegate to any but public corporations 
the power to perform any municipal functions whatever, 
or vest in any but the corporate authority of a municipal 
corporation the power to assess and collect taxes for any 
municipal purpose. But, although the legislature is pre
vented from passing any special or local law which shall 
be applicable to only a particular portion or district of the 
state, its power of legislation for the public good in that 
pol'tion of the state has not been destroyed. It still re
tains the full power of legislation conferred upon it in the 

. constitution, but is required to exercise such power in the 
mode prescribed in that instrument. It may pass general 
laws which from their nature will be capable of enforce
ment in only particular portions of the state; or it may 
by other gt>nerallaws authorize the organization of munici
pal corporations, which, from the nature of the functions 
intrusted to them, can find occasion for organization only 
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in certain portions of the state, and it may by such general 
laws provide for the organization of such and as many 
species of municipal corporations as in its judt:nnent are de
manded by the welfare of the state, and the 'protection, 
aeeurity, and benefit of the people,' for which government 
is instituted, and which has been by the people confided to 
it. Const. art. 1, § 2. The provision in article 11, § 6, 
of the constitution, 'Corporations for municipal purposes 
shall not be created by special laws' does not imply that 
the legislature must by any general law provide a plan 
in which shall be prescribed the mode under which all 
municipal corporations must be organized, and the powers 
that they can exercise. The provision in article 12, § 
1, that private corporations 'may be formed under general 
laws, but shall not be created by special act,' although more 
explicit, and, under the declaration of the constitution 
itself, (article 1, § 22,) 'mandlltory' rather than permissive, 
requiring that they must be formed under general laws, 
has never been construed as requiring that all private cor
porations must be formed under the same general law. 
er limited to the exercise of the same powers. On the con
trary, the form of organization, as well as the powers to be 
exercised, have been by legislation adapted to the charac
ter of the corporation to be organized. All corporations of 
the same class are required to be organized in the same 
manner, but the nature of the organization does not 
permit, nor does the constitution require, that corpora
tions of different classes shall be organized in the same 
manner, or provided with the same powers. Hence the 
provisions that have been made by the legislature for the 
organization and powers of railroad, insurance, religious, 
mining, and other business corporations have been adapted 
to their respective character and needs. With gn>ater 
propriety has it been left to the legislature to provide the 
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mode of organization and the powers to be exercised by 
dUferent species of municipal corporations. Such corpora
tions are but the agents or representatives of the state in 
the particular locality in which they exist. They are 
organized for the purpose of carrying out the purposes of 
the legislature in its desire to provide for the general 
welfare of the state, and in the accomplishment of which 
legislative convenience or constitutional requirements han' 
made them eaaential. Although in this state the legis
lature is required to provide such agencies under general 
laws, it is authorized, under its general power of legislation, 
to invest such corporations, when created, with the same 
powers which without such restriction it could itself haw 
exercised; and in providing for such organizations it need 
confer upon them only such powers as in its judgment are 
proper to be exercised by them in the discharge of the par
ticular functions of government which may be conferred 
upon them. Being the representatives of the legislature 
in the various localities of the state, the requirements for 
organization, as well as the powers to be exercised, vary 
with the character of the purpose for which they may be 
created. Hence the general laws which the legislature 
lI1ay enact for the organization. of public corporations may 
be as numerous as the objects for which such corporations 
may be created. For each of these objects the law is the 
Mame, but there would be a manifest impropriety in requir
ing that the organization of a levee district or an irriga
tion district should be conducted in the same mann(>r as 
the organization of a corporation for the management of 
a public park, or the control of the school departmE'nt. 
Whether the districts to which such general laws are appli
cable, or in which the people thereof may ~vail themselves 
of the prh-ilege conferred, be many or few, is immateriaL 
Eyen if there be but a single district to which the law is 

(428) 

Digitized by Goog Ie 



Ch. 11] IRRIGATION DISTRICTS. § 203 

applicable at the time of its enactment, the legislature 
would be justified under its legislative power to pass gen
eral laws, in making such provision for that district. 
'Whenever a special district of the state requires special 
legislation therefor, it is competent for the legislature by 
general law to authorize the organization of such district 
into a public corporation, with such powers of government 
as it may choose to confer upon it. . . ." 

"It is contended that thE' act is unconstitutional for the 
reason that it is a delegation of the legislative power to 
create a corporation. If by this is meant that only the 
legislature can create such corporatkn, the answer is that 
the constitution prohibits such action. If it is meant that 
the corporation is not 'created' until the voters of the dis
trict have accepted the terms of the act, the answer is that 
such proceeding is in direct accord with the principles of 
the constitution. Having the power to create municipal cor
porations, but being prohibited from creating them by spe· 
cial laws, the only mode in whic~ such corporat~ons could 
be created under a general law would be by some act on 
the part of the district or community seeking incorporation, 
indicative of its determination to accept its terms. As the 
constitution has not limited or prescribed the character of 
such general law, its character and details are within 
the discretionary power of the legislature. We know of 
no more appropriate mode of such indication than the 
aftirmatiye vote of those who are to be affected by the ac· 
ceptance of the terms of the act. The municipal corpora· 
tions which Dlay be thus created are not limired to citiE'S 
and towns. . • ." 

"In the present case, the legislature has chosen to au
thorize the creation of a public corporation, in the manner 
and with the forms specified in the act under discussion. 
For this purpose it has provided that a petition of fifty 
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freeholders, or lI. majority of the freeholders owning lands 
within a proposed district susceptible of one mode of 
irrigation, shall be presented to the board of supervisors 
of the county within which such lands are situate, and that 
the board of supervisors shall, upon the hearing of such 
petition, after notice thereof, determine whether or not 
it will take steps to organize an irrigation district; and 
that upon such determination an election shall be ordered, 
at which, if two·thirds of the electors within the district 
shall vote in favor of such organization, the district shall 
thereupon be organized, and its management confided to 
a board of directors chosen by the electors of that district. 
It is objected to this that it is placing in the hands of 
those not interested the power of imposing a burden upon 
the owners of the land, who may be a small minority of 
the electors within that district, or who may be even non
residents of the district. This, however, is a matter which 
was addressed purely to the discretion of the legislature. 
Whether such a petition shall be made by the owners of 
a fixed proportion of the land, as was required in the 
reclamation law, or whether there should be any qualifica
tion to the petitioners, or whether there should be any 
limit to the expenses which they were authorized to incur 
for the purposes of the improvement, are questions which 
were solely for the consideration of the legislature. It 
is not for this department of the government to question 
the policy or the prudence of a co-ordinate branch. If 
those who are affected by its proceedings feel that it has 
not given them sufficient protection, or placed sufficient 
safeguards around the institution of the corporation, they 
must seek redress from that body. We can only act upon 
the law as it has been enacted. It mnst be observed, how· 
ever, that this petition has no binding operation, but is 
merely the initiatory step which gives to the board of super-
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,·isors a jurisdiction to act upon the expediency or policy 
of authorizing the creation of the district. That body is 
the representative of the county, and has been chosen by its 
electors for the express purpose of legislation upon local 
subjects, and may naturally be supposed to have the inter
ests of the entire county, as well as of each of its parts, 
in charge, and to be acquainted with its needs and require
ments. The legislature has not, however, intrusted that 
body with the final determination of the question, but has 
authorized it to submit the question to a vote of the elect
ors of the district, and it is only when these electors have 
determined by a vote of two-thirds of their number in favor 
thereof that the district can be created as a political body. 
The objection that this vote Inay be carried by a Inajority 
of those who have no interest in the lands affected thereby 
is but an incident, and not of the essence of the matter. 
It is no more than exists in every popular vote which in· 
volves the creation of a municipal debt or the adoption of 
a municipal organization. The fact that the owners of the 
lands are non-residents within the district, and not allowed 
a voice in the proceedings, is of the same character. • • ." 

"The constitutionality of the act in question is further 
assailed upon the ground that it makes no provision for a 
hearing from the owners of the land prior to the organiza
tion of the district. But the steps provided for the organi
zation of the district are only for the creation of a public 
corporation, to be invested with certain political duties 
which it is to exercise in behalf of the state. Dean v. 
Da\'is, 51 Cal. 406. It has never been held that the inhabit
ants of a district are entitled to notice and bearing noon It. 

proposition to submit such question to a popular vote. In 
the absence of constitutional restriction, it would be 
competent for the legislature to create such public cor
poration, even against the will of the inhabitants. U has 
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88 much power to create the district in accordance with 
the will of a majority of such inhabitants. It must be 
observed that such proceeding does not affect the property 
of anyone within the district, and that he is not by virtue 
thereof deprived of any property. Such result does not 
arise until after delinquency on his part in the payment 
of an assessment that may be levied upon his property, 
and before that time he has opportunity to be heard as to 
the correctness of the valuation which is placed upon 
his property, and made the basis of his assessment. He 
does not, it is true, have any opportunity to be heard, other
wise than by his vote, in dett'rmining the amount of bonds 
to be issued, or the rate of assessment with which they are 
to be paid; but in this particular he is in the same condi
tion as is the inhabitant· of any municipal organization 
which incurs a bonded indebtedness or levies a tax for its 
payment. His property is not taken from him without due 
process of law, if he is allowed a hearing at any time before 
the lien of the assessment thereon becomes final9 

"It is also objected that the mode pro,1ded for the pay. 
ment of the bonds is unconstitutional, in that it provides 
for an assessment upon the real property within the district 
according to its value, and not according to the benefit 
which each particular parc~l of luud may derive from the 
improvement. The power of the legislature in matters of 
taxation is unlimited, except as restricted by constitutional 
proVISions. This is one of the attributes of sovereignty 
which the people have placed in its hands; and they have 
intrusted its t'xercise to its discretion, either in the manner 
or to the extent to which it is to be applied. All taxation 

• Citing People v. Smith, 21 
N. Y. 595; Gllmore v. Hentig. 
33 Kana. 170, 5 Pac. Rep. 781; 
Hagar v. Reclamation Dlat., 111 

(432) 

U. S. 701, 4 Sup. Ct. Rep. 663; 
Davies v. Los Angeles, 86 CaL 
46. 24 Pac. Rep. 771. 

Digitized by Goog Ie 



Ch.ll] IBBIGATION DISTRICTS. I 203 

has its source in the neeessities of organized society, and 
is limited by such necessity, and can be exercised only by 
some demand for the public use or welfare. And, whether 
the tax be by direct imposition for revenue or by assess
ment for a local improvement, it Is based upon the theory 
that it is in return for the benefit received by the person 
who pays the tax, or by the property which is assessed. 
For the purpose of apportioning this benefit, tht' legisla
ture may determine in advance what property will be bene
fited, by designating the district within which it is to be 
collected, as well as the property upon which it is to be 
imposed, or it may appoint a commission or dt'legate to a 
subordinate agency the power to ascertain the extent of 
this benefit. It may itself declare that the «:ntire state 
is benefited, and authorize the burden to be borne by a 
public tax, or it may declare that all or a portion of the 
property witllin a limited region is benefited, either accord
ing to its value or in proportion to its actual benefit, to be 
specifically ascertained by actual determination of officers 
appointed therefor. • • ." 

''It is, however, for the legislature to determine how the 
apportionment shall be made, and, while it is held that 
an apportionment of the expenses for a local improvement 
is to be made according to the benefits received by th. 
property assessed, yet the power to make such apportion
ment rests upon the general power of taxation, and the 
apportionment itself does not depend upon the fact of local 
benefit in any other sense than that all taxes are supposed 
to be based upon the benefit received by the tax 
payer. • • ." 

"It is not necessary to show that property within the dis
trict may be actually benefited by the local improvement, 
and, even if it positively appear that no benefit is received, 
such property is not thereby exempted from bearing its 
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portion of the aaBe88lllent, nor is the act unconstitutional 
becauee it provides that such property shall be 8.811eMed. 
Property th&~ is exempt from taxation bas always been 
held subject to the burdens of assessment for local iruprow
menta, and property within a district that is not 81lIICep
tible of receiving any immediate benefit from the improye
ment is nevertheless so indirectly benefited thereby that it 
must bear a portion of the burden. If within the limitJl 
of a levee district a parcel of land should lK> so situated 
&s not to require the protection of the lel'ee, that would 
be no rt>ason for excluding it from its share of the expmse. 
fir, if within the limits of a drainage district there should 
ehance to be found a cliff, that would be no reason 
for exempting it from Rsse88ment. The objection that the 
legislature has no authority to confer upon the supervisors 
of the county the right to create a corporation whose dis
trict shall embrace a portion of the territory of another 
eounty doc'S not arise in the present case. It is not con
tended that any portion of the Madera irrigation district 
nes outside of the county of Fresno!' 

On a re-hearing in this case, it was further decided 
that the statute in question is not in violation of that 
dause of the California constitution which prohibits cer
tain public corporations from incurring indebtedness "with
out the assent of two-thirds of th~ qualified electors there
.f," as that prohibition is limited to "county, city, town, 
township, board of education, or school-district" corpora
tions.10 

so In re Bonds of Madera. Irr. 
Dlat., 92 Cal. 296. 28 Pnc. Rep. 
&TG. See, alBo, Turlock Irr. 
Dlat. v. Williams. 76 CaL 360, 
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§ 204. IrrIgation d1strlcta are public, but Dot mu
nicipal, corporationa. 

The determination of the status of districts organized 
under these laws becomes important in connection with 
various constitutional and statutory provisions relating 
to public, private, and municipal corporations respectively. 
As the authorities 110W stand, it may be said to be settled 
that such irrigation districts are to be claBBed 88 "public 
corporations," as distinguished from private corporations, 
but that they do not fall within the narrower cl888 of 
4'municipal corporations" prolterly 80 called. 

The supreme court of California has twice ruled that 
such districts are not private corporations, but public. 
In one of the cases 80 holding, we llnd the theory sustained 
by the following course of reasoning: ''That an irriga
tion district, organized under the act in question, becomes a 
public corporation, is evident from an examination of the 
mode of its ·organization, the purpose for which it is or
ganized, and the powt'rs conferred upon it. It can be or
ganized only at the inStance of the board of supervisors of 
the county,-the legislative body of one of the constitution
al subdivisions of the state; its organization can be effected 
only upon the vote of the qualified plectors within its 
boundaries; its officers are chosen under the sanction 
and with the formalities required at all public elections 
in the state,-the officers of such election being required 
to act under the sanction of nn oath, and being authorized 
to administer oaths when required for the purpose of con
ducting the election; and the officers when elected being 
required to execute official bonds to the state of California, 
approved by a judge of the superior court_ The district 
officers thus become public officers of the state. When 
organized, the district can acquire, either by purch8.ale or 
condemnation, all property necessary for the construction 
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of its works, and may construct thereon canals, and other 
irrigation improvements; and all the property 80 acquired 
is to be held by the district in trust, and is dedicated for 
the use and purposee set forth in the act, and is declared 
to be a public use, subject to the :regulation and control 
of the state. For the purpose of meeting the cost of ac
quiring this property, the district is authorized, upon thE' 
vote of a majority of its electors, to issue its bonds; and 
these bonds, and the interest thereon, are to be paid by 
revenues derived under the power of taxation, and for which 
all the real property in the district is to be assessed. Under 
this power of taxation, one of the highest attributes of 
8Overeignty, the title of the delinquent owner to the real 
estate assessed, may be divested by sale, and power is con· 
ferred upon the board of directors to establish equitable 
by-laws, rules, and regulations for the distribution and ruw 
of water among the owners of said lands, and generally to 
perform all such acts as shall be necessary to fully carry 
out the purpose of the act. Here are found the essential 
elements of a public corporation, none of which pertain to 
a private corporation. The property held by the corpora
tion is in trust . for the public, and subject to the control 
of the state. Its officers are public officers chosen by the 
electors of the district, aud invested with public duti~. 
Its object is for the good of the public, and to promote the 
prosperity and welfare of the public/'ll 

On the other hand, the supreme court of the state of 
Washington has decided that an irrigation district is not 
a municipal corporation, within the meaning of a consti
tutional provision that "no county, city, town, school dis
trict, or other municipal corporation" shall incur an in· 

11 In re Bonds of llatlprd Irr. Dlst. v. UeLnppe, 79 GaL 351. 
Dist., 92 Cal. 296, 28 Pac. Rpp. 21 Pac. Rep. 825. 
272. See, also, Centrol Irr. 
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debtedness in excess of a certain percentage of its taxable 
property"lI From the opinion in the case cited we extract 
the following l't'marks: ''We are forced to the conclusion 
that every public corporation formed by the state for the 
purpose of carrying out any of the duties which the state 
owes to any locality, and which by its terms are made 
alike applicable to all the inhabitants of the district or 
locality affected thereby, must be held to be included with
in the 'other muniCipal corporations' named in said section. 
It does not follow, however, that every corporation which 
may be constituted by the state as an agency in the per
formance of some public or quasi public duty comes within 
said definition. One of the essentials of a municipal 
corporation is that for the purposes for which it is organ
i7.ed it must affect all within its boundaries alike, and this 
is true, even although such corporation is constituted for 
a single purpose; for instance, a school district, though 
organized only for the purpose .of providing means and 
fUl'nishing facilities for the education of its children, yet 
affects all the tax payers of such district alike. The same 
may be said of a county. It has only limited powers, it 
is true, but those powers are to be exercised in the interest 
of all the inhabitants of the county alike. Such is not the 
case with corporations formed under .the provisions of the 
act in question, for, while it is true that its powers and 
privileges are subject to the will of the majority of the 
electors therein, yet when it acts thereunder it does not 
equally affect all of its inhabitants. The act does not 
pr<)\'ide that its purposes shall be carried out by means of 
a tax on all the propt'rty within the district, but, on the 
contrary, expressly limits it to the real estate situated 
therein, and which is jlldged to be benefited by the improve-

"Board of Dirl'etors Middle Kittita8 Irr. Dlst. Y. Peterson. (Wnab.) 
29 Pac. Rep. 000. . 
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ment contemplated. It wm thu8 be Been that, even if we 
are to hold that every corIX'ration which the legislature 
sees ft.t to make use of for the purpose of aIding in the 
government of any district or locality, or prodding for 
the inhabitants thereof any right or prhilege common 
to them all, was a 'municipal corporation,' within the inhi
bition of said constitutional provision, yet it would not 
follow that corporations of the kind contemplated by this 
act were also municipal corporations. The powers con
ferred upon these irrigation districts are not primarily that 
of government or regulation, or even of taxation, though 
such are conferred to a limited degree as necessarily in
cident to the main power conferred. The primal"y and 
main power thus conferred is that of local improvement 
of the real estate therein for the beneft.t of its owners, and 
at their expense. In one sensc>, the district thus consti
tuted is not a public corporation at all; its object has no 
COllDt·et ion with any of the public duties which the state 
ow<.'S to its inhabitants. In a certain sense, it is only the 
purely 'primte interest of the freeholders that is sought to 
be subser"<.'tl. If, in tIle absence of constitutional pron
sions prohihiting s{K'Cial legislation, the legislature saw ft.t 
to provide that the farms of three adjoining proprietors 
should be iml'ron~d bf the erection of a dyke or the excava
tion of a ditch upon c('rtl1in pro"isions therein provided, 
we do not think it would be claimed that the three farms 
and their o\\"n('l's were by said act constituted a public cor· 
poration, and Wl' arc certain tbat such legislation would 
not create a munil'ipal corporation, in any sense whateYer., 
The act in qUl'stion i" of substnntially the same kind as 
would b(' sll{~b specinl act, It is true that it ma~· be ex
tended throughout a large nren, and attect the rights of a 
large number of people; but it must. be remembered that it 
does not nffect their rights in the wily that ordinary munici-
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pal corporations do. They pay taxes, it is true, or an 
8I8eED.eut in the nature of a tax, but it is not for the benefit 
of the community at large within such districts, but for 
the special benefit of the owners of real estate situated 
therein, and is proportioned to the benefits which tht"y 
are to receive from the improvement. In a certain sense, 
no "tax," in the ordinary use of that word, is imposed. 
Each owner of land contributes to a common fund, and 
receives back from such fund the exact amount of his 
contribution. Such is not the nature of a tax levied in any 
of the corporations which have been held to be municipal 
corporations. In those every tax payer must pay his taxes 
according to the value of his property, regardless of the 
question as to whether or not his property is directly bene
:flted thereby. In the contemplation of law he may be 
benefited, but such benefit is not the direct and immediate 
consequence of the payment of the tax, as in the case of 
these districts. In a school district every property owner 
has to pay a tax, regardless of th~ question whether or 
not his children are to be bene:flted by the schools to be 
maintained therein, and, 80 far as we know, this reasoning 
may be applied to every corporation which has been held to 
be municipal. It is practically conceded by the respondent 
that these districts constitute public corporations, and not 
municipal ones, if, under our constitution, the words 'public' 
and 'municipal,' as thus applied, have not been made BUb
sta.ntially synonymous. Such words are no doubt used at 
times as expressing substantially the same idea, but it is 
conceded that in the usual and ordinary sense tlu~ word 
'public' is a broader term than the word 'municipal,' and 
includes, not only municipal corporations, but others of a. 
public character, which are not in the ordinary sense 'mil
nicipal.' 

"But it is claimed on the part of the respondent that 
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the provisions of our constitution are such as to abrogate 
this distinction, and make it the duty of courts in interpret
ing the same to construe these words as being SynOnymOOL 

This argument is gathered largely from the wording of 
said section 6 of article 8, which, as we have seen before, 
classes as municipal corporations school districts and coun
ties as well as cities and towns; the argument of respond
ent . in this regard being that, as school districts and 
counties belong to the class of public as distinguished 
from municipal corporations, the constitution in classing 
them therewith intended to do away with all distinction 
between them. In our opinion, such a result does not 
follow, though it must be conceded that the effect thereof 
Ilas been to enlarge the definition of 'municipal' so that cor
porations will fall within that class which would not 
otherwise have done so. But it does not follow that there 
eannot be corporations which are of a public or quasi pubHc 
nature which are 80 different in all their powers, character
istics, and objects from either counties or school districts 
as not to fall within the definition of 'other municipal cor
porations' used in connection therewith. If the effect of 
such section was as contended for by the respondent, then 
the constitution makers did not keep up throughout the 
entire constitution the idea that such distinction had been 
abrogated, as they naturally would have done; for in 
'Yarious other sections of the constitution we find the words 
'public' or 'municipal' used together, where the use of both 
was entirely unnecessary it the distinction between them 
had been abrogated. See sections 13, 15, art. 11. Besides, 
the use of terms in the constitution must be interpreted 
in the light of legislation existing at the time, and, upon 
an examination of the legislation in force i1:l this state 
at the date of the adoption of the constitution, it will be 
elearly seen that a well-defined distinction, as between 
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'public' and 'munlcipal,' 88 applied to corporatiolll, existed. 
The COJU1titution clearly recognlzea the importance of im· 
provements of the kind BOught to be furthered by this 
legislation, and yet to interpret the section under consider· 
ation 88 contended for by the respondent would take from 
the legislature the power to deal with the subject in any 
effectire manner. The improvement contemplated in the 
creation of the districts is a local one, in the intprest of 
property benefited, and has nothing whatever to do with the 
taxing power; and it is impossible that this legislation 
could be sustained upon the ground that the bonds proposed 
to be issued were not a 'debt' within the meaning of tho 
constitutional provisions relating thereto, but were simply 
evidences of the fact that a special assessment for the 
improvement of property benefited had been made, and the 
payment thereof provided for in installmbta, as stated in 
$lid bonds. This would, perhaps, be a strained construction 
of the legislation; but, rather than to hold the same uncon· 
stitutional, it might be our duty to thus construe it. We 
are, however, better satisfied to hold that these districts, 
although undoubtedly 'corporations' in a certain sense, 
and perhaps 'public corporations,' are not 'municipal cor· 
porations' within the meaning of said section of the con· 
stitution. Such seems to us the reasonable construction 
of such constitutional provision as appliL>d to the act under 
consideration, and we should probably sustain the legisla· 
tion without bringing to its aid the rule of construction 
above stated; and, in the light of R.'\id rule, our duty to 
do so is clear." The California det'isions do not appear to 
have been noticed or referred to in this caHC.13 

U As to the distinctions b~ 
tween publlc, private, nnd lUn· 
I11cipal corporat.ioDII. lWe lur· 
ther, Darbnouth College v. 
Woodward, 4 Wbeat. JIS, jU:!, 

008; }t:IUule v. Del. 0aDal Co., 
I WIIll. Jr. 200; Miners' Dltch 
Co. v. Zcllpubnch, 37 Cal. ~77; 
Aug. & A. Corp. I 32. 
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f 806. ~0Jl of cUatr1ot. 
The board of SUpervllOr&, to which is addreaed the petI

tion for the organization of an irrigation district, is the 
sole judge of the sufficiency of the bond accompanying the 
petition. And it is also to judge of the sufficiency of the 
petition itself in the first instance. But the record of the 
board, stating that there was evidence, to the satisfaction 
of the board, on the question whether there were the re
quired number ot bona fide freeholders within the bounda· 
ries of the proposed district who had signed the petition, 
Is not conclusive, or even competent evid:>nce, to show the 
legality of the proceedings, when the qnestion arises in 
the special statutory proceeding tor a judicial con1lrmation 
ot the organization of the district; tor in that case it is 
the duty ot the court to examine and determine for itself 
the validity of the proceedings. Again, the statutory re
quirement that the petition shall particularly set fortb 
and describe the boundaries of the district lOught to be 
organized, does not mean that they should be described 
with any greater degree of particularity than would be nec· 
essary in an act of the legislature creating a particular 
district or a municipal corporation. And the proceedings 
for the organization of the district are not to be adjudged 
defective, though the order by the supervisors for the 
issuing of the bonds did not conform strictly to the statute, 
since the statute may be fonowed by the board of directors 
w hen issuance of bonds by them becomes necessary. I. 
§ 206. Including and excluding territory. 

In California, and in those states which have copied its 
legislation on the subject of irrigation districts, the pro-

It Thl' foregoing pOints were non·user of Ita francldlle8, IIInoe 
nU ruled In the case of Bonds the statute makes no provlsloo 
of Madera Irr. DlBt., 92 Cal. tor any such proceedlng. People 
296, 28 Pac. Rep. 272. The courts v. Selma Irr. D18t. (CaL). 82 Pac. 
bave no power to dlflBolve an Ir- ltep. 1017. 
rlgatlon district on the ground of 
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vision of law is that the board of 8uperviso1'8 shall not in· 
clude within such a district "any lands which will not, 
in the judgment of said board, be benefited by irrigation 
by said system. "13 As to the construction of this provision, 
the supreme court of California holds that it is not the duty 
of the superviso1'8 "to exclude by demarkation every minute 
tract or parcel of land that happens to be covered by a 
building or other structure which unfits it for cultivation; 
and certainly the law could not be so construed without 
disregarding many of its express provisions, and at the same 
time rendering it practically inoperative. We construe the 
law to mean that the board may include within the bound
aries of the district all lands which in their natural state 
would be benefited by irrigation, and are 8usceptible of 
irrigation by one system, regardless of the fact that build
ings or other 8tructures may have been erected here and 
there upon small lots, which are thereby rendered unfit for 
cultivation at the same time that their value for other pur
poses may have been greatly enhanced. So construed. 
we can see no objection to the law upon constitutional 
grounds or grounds of expediency. As to ownel':1 of 
such property, it seems reasonable to assume that they 
must participate, indirectly at lea8t, in any benefits the db;· 
trict may derive from the successful inauguration of a 
system ot irrigation; but aside from this, the law contain8 
an express provision designed to secure to them a benefit 
exactly corre8ponding to any burden to which they ma~· 
be subjected, and in that respect i8 far more equitable than 
many of the assessment laws which have been upheld here 
and elsewhere. The provision referred to is thi8: Every 
tax payer of the district receives a portion of all the water 
distributed exactly equivalent to his proportion at the total 

II St. CIlI. 1887, p. 30, • 2. 
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tax levied, "and this water is Ws to use or to sell, as he may 
dect; so that if his lot is not :fI.t for cultivation, he never
theless gets a full equivalent for the tax asBe8lled to hiDL"18 
Fortified by this reasoning, the court felt justified in hold
ing that a city or town, or a portion the-reof, may, in a 
proper case, in the discretion of the board of supervisors, 
be included in an irrigation district. In the case at bar, 
it appeared that the district contained about 108,000 aCreK 

of land, including the city of Modesto, a town covering 
about 2,000 acres and having about 3,000 inhabitants and 
about 600 dwelling·house&, besides shops, etc. On this 
branch of the case it was remarked: "One propositon of 
the appellant seems to be that the mere fact of the corpo
rate existence of a town or city, though situate in the midst 
of a disbict susceptible of irrigation by one system, neces
sarily deprives the board of supervisors of the county of 
the power to include any of the lands within the corporate 
limits of such city or town in an irrigation district. We 
say this seems to be a proposition of the appellant, because, 
nlthough it is not expressly stated in terms, it appears to 
be necessary to sustain his contention; for, if it lies within 
the discretion of the board to include in an irrigation dis· 
trict any part of the lands of a town or city upon the ground 
that in their judgment such part will be benefited by irri· 
gation under the system proposed, and if the judgment of 
the board upon the question of bene:fl.ts is conclusive of the 
fact,-as we shall show that it is,-there is no ground upon 
which a court can say that an order including all the lands 
of a city 01' town in such district is void. The idea of a 
city or town is, of course, associated with the- e-xistence 
of streets, to a grf'ater or less extent lined with shops and 
stores, as well as of dwelling·houses, but it is also a noto-

.. St. caI. 1887, p. 34, t 11. 
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rious fact that in many of the towns and cities of Califor
nia there are gardens and orchards inside the corporate 
boundaries requiring irrigation. It is equally notorions 
that in many districts lying outside of the corporate limits 
of any city or town there are not only roads and high ways, 
but dwelling-houses, outhouses, warehouses, and shops. 
With respect to these things, which determine the useful
ness of irrigation, there is only a difference of deg~ 1)(·
tween town and county. The advantages ot irrigation ta
a town like Riverside, in San Bernardino county, for in
stance, no one could deny; and the ditference between such 
a town and these places where irrigation would be as man
ifestly out of place are not marked by any hard· and fast 
line which would enable a court to lay down a rule ot dis
crimiuation. The question whether in any particular case 
a town will, as a whole, be benefited directly by the appli
cation of water for irrigation, is in its nature, and under 
existing conditions must remain, a question of fact to be 
decided by that tribunal to whose discretion it had been 
committed by the legislature."17 We therefore learn fur
ther, from this case, that upon· the question of fact as to 

what lands will or will not be benefited by irrigation, the 
decision of the board of supervisors is conclusive. 

A statute ot California supplementary to the Wright act 
provides that it there be any outstanding bonds, no order of 
exclusion of part of the district can be made without the
consent of the bondholders.18 In a case where there was 
an understanding between the bidders and the directors 
that the former were not to be held to their offer unlesg 
they could effect a sale of the bonds, and the bonds were
never issued or paid for, and prior to the order of exclusion 

II Board of Directors of Modesto Irr. Dlst. v. Tregea, 88 CaL 334.-
26 Pac. Rep. 237. 

II St. Cal. 1889, p. 23, I 6. 
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the bidden had been releaaed from their offer, it was held 
that the decree of validity of the order of exclusion rendered 
by the lower court was proper.lto 

§ 207. I.evy of all8888JD.enta. 

Upon a comparison of the various provisions of the 
Wright act, the courts have reached the conclusion that 
an a88e88ment of taxes cannot be levied by the dirt.-ctors 
of an irrigation district-even for the payment of current 
expenses and wages and salaries--without a previous au
thorization by a vote of the electors of the district. And 

. whereas it is provided that the directors may call an elec
tion for the purpose of submitting the question of such 8.&-

8elI8Dlent "when in their judgment it may be adTisable," 
this merely means that if, in their judgment, an &88e88ment 
is advisablE'., they shall call an election. In other words, 
their judgment is to be directed to the advisability of levy
ing an assessment, not to the advisability of calling an 
election, as to which they have no discretion.2o 

§ 208. Proceedings for con1lrmation of bonds. 

Since the validity of the bonds of an irrigation district, 
when issued, depends upon the regularity of the proceed
ings of the board of directors, and upon the ratification of 
the proposition by a majority of the electors, it soon be
came evident that investors were unwilling to take such 
bonds at their par value, while all the facts affecting their 
validity remained open to question and dispute. To meet 
this inconvenience,-for the security of investorS, and to 
enable the irrigation districts to dispose of their bonds on 
advantageous terms,-the legislature of California, in 1889, 

II Board of Directors of MOo ,. Tregen v. Ow~na. 940 Cal. 
c1esto Irr. DlBt. v. Tregea, 88 317, 29 Pac. Rep. 643. 
Cal. 334, 26 PIlC. Rep. 237. 
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}laBSed an act supplementary to the Wright law, by which 
it is provided that the board of directors of any irrigation 
district may "commence a special proceeding in and by 
which the proceedings of said board and of said district 
providing for and authorizing the issue and sale of the 
bonds of said district, whether said bonds or any of them 
have or have not been sold, may be judicially examiued, 
approved, and confirmed."2l It was at first contended that 
confirmation proceedings, under this act, could not be com· 
menced until the bonds had actually been issued. But the 
supreme court held that the board of directors might in· 
stitute such proceedings as soon as any resolution for the 
iBBue and ~le of bonds had been adopted by them..22 The 
statute provides that the court shall direct publication of 
a notice of the filing of the petition in the same manner 
and for the same length of time as is provided for a notice 
of special election, stating the time and place for the hear· 
ing of the petition, and that any person interested in the 
organization may on or before the day of the hearing demur 
to or answer said petition. And it is held that this notice 
is sufficient to confer jurisdiction upon the court.23 The 
notice is sufficient in itself if it states the substance 
of the prayer iii the petition.u And the prayer of the petie 
tion is sufficient if it prays for the examination, approval, 
and confirmation of the proceedings "aforesaid" for the 
iBBue and sale of bonds of the distriCt.211 And an order of 
confirmation entered in such proceedings is conclusive, as 
to a proper compliance with all the provisions of the 
Wright act, on a land-owner of the district who did not ape 
pent· at the confirmation proceedings, but who seeks to 

II St. Cal. 1889, p. 212 . 
.. Board of Directors of Mo

desto Irr. Dlst. v. Tregea, 88 
Cal 334, 26 Pac. Rep. ~7. 
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enjoin the sale of the bonds. The confirmation proceeding 
being a proceeding in reID, the land-owner is bound thereby, 
if there has been due publication of the notice in accord
ance with the terms of the statute, notwithstanding there 
has been no personal service of notice upon him.ze 

• Crall T. Board of Dlrecto1'8 of Madera Irr. DIat., 92 0aL 
Poso Irr. Dist., 87 Cal. 140, 26 296, 28 Pac. Rep. 272-
Pac. Rep. 797. See In re BoDds 
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OHAPTER XII. 

STATE SUPERVISION OF DISTRIBUTION AND USE OF WATBR. 

(By the Editor.] 

!:l 209. Characterlatlca of this IVltem. 
210. Statute of Wyoming. 
211. Statute of Colorado. 
212. Statute of NevadL 
218. Statute of Idaho. 
214. Statute of ArizonL 
215. Powera of water commlulonera. 

§ 209. Characteristics of this system. 

• 

The class of statutes to be considered in the present 
chapter differ from those which we have heretofore dis
cussed, in tbat they do not contemplate the appropriation 
or condemnation of water rigbts by public or private cor· 
porations, organized for that purpose. But they provide 
n system by which existing appropriations or vested rights 
are ascertained and protected, future appropriations are 
regulated, and the distribution and use of the available 
water·supply are placed under restrictions designed to pro
mote economy and to secure a just apportionment of the 
indispensable element among aU the consumers according 
to their respective rights. These ends are attained by sub
jecting the appropriation and use of the streams to the 
supervision and control of a body of public officers, wboae 
powers and duties are described in the swnmaries of the 
statutes which here follow. 

§ 210. Statute of Wyoming. 
In the state of Wyoming, a statute was enacted in 1890,1 

on the subject of the "supervision and use of the waters 

• Laws Wyom. 1890-91, Co 8, p. 9L 

LAW W. R.-29 ( •• 9) 

Digitized by Goog Ie 
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of the state," which was intended to furnish a complete 
")'stem in that regard, and which repealed most of the 
prior legislation on the subject.2 This statute provides for 
a dhision of the state into water districts, with public 
officers iB each having control of the appropriation and use 
of the waters therein. - But it dUfers from the legislation of 
California and Washington, in that these districts are not 
quasi-municipal corporations, and that the law relates not 
merely to the use of water for irrigation but for all other 
purposes as well Its important provisions may be epit
.,mized as follows: 

Sees. 1--5. The state is divided into four "water dh-i
.ions," and their respective territories are described. 

Secs. 6--12. [State engineer.] These sections relate to 
the state engineer, his appointment, qualification, duties, 
and compensation. lie is to "make measurements and cal
eulations of the dischnrge of streams from which water 
Ilhall be taken for beneficial purposes, . • . collect factN 
and make surveys to determine the most suitable location 
for constructing works for utilizing the water of the state, 
and to ascertain the location of the lands best suited fOl' 
irrigation. He shall examine reservoir sites, and shall. 
in his reports, embody all the facts ascertained by such 
flurveys and examinations, including, wherever practicable, 
estimates of the cost of proposed irrigation works and of 
the improvement of reservoir sites. He shall become con
versant with the waterways of the state and the needs of 
the state as to irrigation matters, and in his reports to the 
governor he shall make such suggestions as to the amend
ment of existing laws, or the enactment of new laws, as 
his information and experience shall suggest, and he shall 
keep in his office full and proper records of his work, obser-

• Particularly. it repeals the Uon"), and the act of Mar. 8-
,reater part of title 19 of the 1888 (Laws Wyom. l888, p. 115). 
Revised Statutell ("Of Irriga-
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vations, and calculations." He is to report to the governor 
biennially, and oftener if required. 

Secs. 13--18. [Division superinteudents.] There shall be 
one division superintendent appointed for each water divi
sion. ''The superintendent of each water division shall 
have immediate direction and control of the acts of the 
water commissioners and of the distribution of water in 
his water division. • • • He shall, under the general 
supervision of the state engineer, execute the laws relative 
to the distribution of water, in accordance with the rights 
of priority of appropriation." He may make additional reg
ulations to secure the equal and fair distribution of water. 
"All water commissioners shall make reports to the divi
sion superintendent of their division, as often as may be 
fleemed necessary by said superintendent." 

Sees. 19--33. [Board of control.] A "board of control" 
is created, composed of the state engineer and the super
intendents of the four water divisions. Theil' primary duty 
is to hear and determine all conllicting claims to priority 
of right in the appropriation of public waters, beginning 
with those streams which are most used for irrigation. 

Sees. 34--39. [Appropriation of water.] These sections 
regulate all future appropriations of water, and are evi
dently intended to prevent any confusion or conllict in the 
rights of appropriators thereafter arising. Brielly stated, 
it is provided that any person or corporation desiring to 
appropriate any of the public waters of the state shall first 
make an application to the state engineer for a permit to 
make such appropriation. This application is to be accom
panied by a full and detailed description of the source and 
amount of the proposed appropriation and of the works by 
which the applicant intends to make it effecti \'e, and of the 
purposes for which the water is to be used. "If thel'H is 
unappropriated water in the source of supply named in the 

(451) 

DigilizedbyGoogle 



§210 LAW OF WATER RIGHT8. [Cb. 12 

application, and if such appropriation la not othE-mae det
rimental to the public we)fare," the state engineer shall 
authorize the applicant to proceed with hla works. Other
wise he shall refuse to sanction the appropriation. But 
in the latter case, the applicant may apPl'al to tht' board 
of control, and ultimately to the proper distl'ict court. If 
the application is approved and allowed, th~ appropriator 
is to file a map of the source of supply, location of work.., 
and district to which the water is applied. He will then 
receive from the board of control a certificate of his uppro
priation. The priority of the appropriation shall dntl' from 
the filing of the application in the enginl'er's office. 

Sees. 40--45. [Water commissioners.] 'The board of cou
trol shall dhide the state into water districts, having regard 
to the best protection of the claimants for wutl'l·, und the 
most economical supervision on the part of thl' stab>. One 
commissioner shall be appointed for each district. "ft shall 
be the duty of the said water commissioner to dhide the 
water in the natural stream or streams 0" hilt district, 
among the several ditches taking water therefrom. accord
ing to the prior rights of each respectively, in whole or in 
part, and to shut and fasten, or cause to be shut and fas
tened, under the direction of the superintendent of his water 
division, the head-gates of ditches heading in any of the 
natural streams of the district, when, in time of scarcity 
of water, it is necessary 80 to do by reason of the priority 
of rights of others taking water from the lSanle strl'am or 
its tributaries." But "said water commissioners shnll not 
begin their work until they ha.e been called upon by two 
or more owners or managers of ditcht'S or llersons control
ling ditches in the several districts. by appliention in writ
ing, stating that there is a necessity for t~lC use of wat('r; 
and they shall not continue perform ill!; services after the 
necessity therefor shall cease." 

(452) 

Digitized by Goog Ie 



• 

Ch. 12J STATE SUPERVJ8ION OF D18TRIBUTION AND USB. § 211 

§ 211. Statute of Oolorado • 
In Colorado we tlnd a statute,- providing for a division of 

the state into six "water divisions'~ mul sixt~··eight "water 
districts," with water commissionel'8, division superintend· 
ents, and a state engineer, constituiing a system similar 
in r-':tny iespects to that in Wyoming. Thus, the powers 
and dnties of the water commissioners nre Hllbstantially 
the same; they are to divide the water, shut bead-gates 
in times of scarcity, not to act until called upon by two or 
more owners, etc. The "superintendent of inigation" for 
each division shall have general coptrol over the water com
missioners in his division, execute the laws of the state 
relative to the distribution of water in accordnnce with the 
rights of priority of appropriation, make regulations, and 
receive reports from the commissioners. 'l'lle state engineer 
"shall have general supervising control over the public wa
ters of the state;" he shall measure the !Iow of water in 
streams and compute the discharge; collect infonnation 
as to dams QlDd reservoirs, and the feasible and economical 
construction of such works on elibriblc sites, all'O in regard 
to the snow·fall in the mountains, 80 us to predict the prob
able flow of water in the streams; appro\'e plans flnd de
signs for dams and embankments more than ten feet high; 
have general charge of the work of the snperintcndents 
and commissioners; furnish them with lIntn and infonna
tion and require them to report to him; and make reports 
to the governor. 

Hut this statute lacks the excellent feature of the W:yo
ming act which provides that applications fot· the right 
to appropriate water must be made to, and passed upon by, 
-the board of control. 

"I Mills' Ann. St. Colo. II 2310-2392, and 2440-2469, 

(453) 

Digitized by Goog Ie 



---.- --- -- ...... --- -----

§ 214 LAW 01' WATER RIGHTS. [Ch. 12 

§ tUB. Statute of Nevada. 

In this state, a law was enacted in 1889,' prodding for 
the appointment of water commissioner"" whose duty it 
shall be "to divide the water in the natural lakes or 
streams of their districts among the several ditches taking 
water from the same, according to the prior rights of eac:h 
respectively, in whole or in part, and to shut and fasten, 
or cause to be shut and fastened, the head-gates of any 
ditch or ditches heading in any of the natural stl'cums cr 
lakes of the district, which, in time of a scarcity of water, 
makes it necessary by reason of the priority of the rights 
of others above or below them on the stream." This act 
also contains an elaborate system for the judicial deter
mination of conflicting claims of priority. 

§ 213. Statute of Idaho. 

In this state, there is a statute relating to the distribu· 
tion of water for purposes of irrigation, which. provides for 
the creation of water or irrigation districts, and for the 
election of a "water master" in each, and minutely pre
scribes his duty of superintending the ditches, their repair, 
the distIibution of water among consumers, etc.1I 

§ 214. Statute of Arizona. 

In this ten·itory, a law is in force which bears sufficient 
resemblance to the foregoing statutes to be classed with 
them, although it also differs from them in some important 
particulars.6 The following summary will sufficiently indi
cate its leading features. 

Sec. 3211. "Immediately after the publication of this 

• st. Nevad. 1889, p. 107. • Rev. St. ArIz. 1887, It 3211-
• Rev. St. Idaho, 15 3200-3200. 3223. 
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chapter, it shall be the duty of the several justices of the 
peace in this territory to call together, in their respective 
precincts, all the owners and proprietors of land irrigated 
by any public acequia, for the purpose of electing one or 
more overseers for said acequia for the corresponding year." 

Sec. 3212. Manner of conducting such election; none en
titled to vote except owners and proprietors of land, as 
above. 

Bee. 3213. A majority of the electors shall determine the 
pay and perquisites of the overseers. 

Sec. 3214. ''It shall be the duty of the overseers to super
intend the opening, excavations, and repairs of said ace
qui88; :to apportion the number of laborers furnished by 
the owners and proprietors; to regulate them according 
to the quantity of land to be irrigated by each one from 
said acequia; to distribute and apportion the water in pro
portion to the quantity to which each one is entitled, ac
cording to the land cultivated by him; and, in making 
such apportionment, he shall take into consideration the 
nature of the seed sown or planted, the crops and plants 
cultivated; and to conduct and carryon such distribution 
with justice and impartiality." 

Bee. 3215. "During years when a scarcity of water shall 
exist, owners of fields shall have precedence of the water. 
for irrigation according to the dates of their respective 
titles or their occupation of the lands, either by themselves 
or their grantors. The oldest titles shall have precedence 
always." 

Sec. 3216. ''It shall be' the duty of each of the owners 
and proprietors to furnish the number of laborers required 
by the overseer, at the time and place he may designa~ 
for the purpoaes mentioned in the foregoing section, and tor 
the time he may deem necessary." 

Sec. 3217. Penalty for neglect or misconduct of overseer. 
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See. 3218. New election to ftll the place of an overseer 
zemoved from office. 

Sec. 3219. Owner neglecting to furnish laborers 88 re
quired shall be fined. 

Sec. 3220. Penalties provided for injuries to acequ.iaa, 
or for interference with or obstruction of them. 

§ 216. Powers of water commissioners. 
Water commissioners, invested by la,,· with such powen 

and prerogatives as are deRcribed in the statutes above set 
forth, art! merely agents selected for the public convenience 
to regulate the distribution of water according to the rights 
of the parties in interest. It is held that their action in 
distributing water does not prevent the parties from apply
ing to the courts for relief, nor does it prevent the courts 
from granting relief, if to any one is distributed more than 
his just proportion of the water.' It is not thought that 
any valid objection could be maintained, on constitutional 
grounds, to the powers with which these commissioners are 
invested by the laws of Wyoming, Colorado, Nevada, Idaho, 
and Arizona, as above set forth. But it should be reo 
marked that an early statute of Montana, creating the office 
of water commissioners, was pronounced unconstitutional, 
on the ground that it attempted to confer upon them pow
ers which were judicial in their nature and which could not 
be granted by the legislature. The court said: "They are 
empowered by the act ~o apportion the waters in a just 
and equitable proportion. This required them to deter
mine what was just and equita];)le between these parties. 
In the next place, the apportionment was to be made with 
a due regard to the legal rights of all. This required of 
them to determine what these legal rights were."s 

, Dalley v. Cox. 48 Cal 127. • Thorp v. Woolman, 1 Hont. 
See Pico v. Collma&, 38 Cal. 578. 168. 
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CHAPTER xm. 
RIPARIAN RIGHTS ON NAVIGABLE tsTRE.A.II& 

[By the Editor.] 

§ 118. What streams are navigable. 
117. Navigable waters of the United State&. 
218. Floatahle streams. 
219. Paramount control of congresL 
220. Title of state to hed of stream. 
221. Limit of riparian owner's estate. 
•. Incidents of stllte'8 owner8hip of hed of sveam. 
228. Rivera a8 boundaries between 8tate&. 
2'24. Navigable stream as boundllry. 
225. Public rigbt of navigation, 
226. Right of state to improve navigation. 
227. Public right of floating logs. 
228. Public use of banks of stream. 
229. Rlght8 of riparian owner in general 
280. Right to build wharves and landing&. 
231. Right to reclaim submerged lands. 
282. Preferential right to purchase. 

§ 218. What streams are navipble. 

§ 216 

By the English common law, the meaning of the term 
"navigable streams" was restricted to those streama in 
which the tide ebbs and 1l0WB. And this definition has 
been so far followed in this country that any river or creek 
which is affected by the daily rise and fall of the tide is 
regarded as public and navigable, and subject to the rules 
governing such waters, unless it is affirmatively shown 
that it 1s in fact incapable of being used for purposes of 
navigation. Thus it is said that the common law princi· 
pIe applies to our rivers so far as the rise and fall is gov
erned by the oceanic tides, although there may be no actual 
current up the river, and although the water be not I&lt 
or brackish.l 

I People v. Tibbetts, 19 N. Y. 523. 
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But in 80 far as the common law rule limits the class 
of navigable streams to those affected by the tide, it has 
not been generally adopted in this country. The courts 
of the United States, for the purpose of determining the 
(>xtent of federal jurisdiction and the application of federal 
laws, have discarded this rule altogether, and taken as the 
801e test the actual navigable capacity of the gil'en stream. 
"The doctrine of the common law as to the navigability of 
waters," says the supreme federal tribunal, "has no appli· 
cation in this country. Here the ebb and flow of the tide 
do not constitute the usual test, as in England, or any test 
at all, of the navigability of waters. There no waters are 
navigable in fact, or at least to any considerable extent, 
which are not subject to the tide, and from this circum
stance tide-water and na\igable water there signify sub· 
stantially the same thing. But in this country the case 
is widely different. Some of our rivers are as navigable 
for many hundreds of miles above as they are below the 
limits of tide-water, and some of them are navigable for 
great distances by large vessels, which are not even atJected 
by the tide at any point during their entire length. A \iff. 
ferent test must therefore be applied to determine the nav
igability of our ril'ers, and that is found in their navigable 
capacity. Those rivers must be regarded as public naviga
ble rivers, in law, which are na,igable in fact. And they 
are navigable in fact when they are used, or are susceptible 
of being used, i~ their ordinary condition, as highways for 
commerce, over which trade and tl'avel are or Inay be con
ducted in the custoInary modes of trade and travel on 
water.'12 And the rule thus formulated has been adopted 
in nearly all the states. So that it may now be said to be 
the general doctrine of the American common law that 

"The Daniel Ball, 10 Wall. 563; The Genesee Chief. 12 How. 443 
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any water is "navigable water" if it is navigable in fact 
and available as a highway for commerce.8 And further, 
the question of navigability does not materially depend 
upon past or present actual public use. Such use may 
establish navigability, but it is not essential to give that 
character. If it were otherwise, streams in new and un
settled portions of the country, or where the increase, 
growth, and development have not been sufficient to call 
them into public use, would be excluded, though navigable 
in fact, thus making the character of being a navigable 
stream dependent on the occurrence of the necessity of pub
lic use. Capability of being used for useful purposes of 
navigation, of trade and travel, in the usual and ordinary 
modes, and not the extent and manner of the use, is there
fore the true test of navigability." Hut the stream must 
admit of being used as a highway for commerce of an essen· 
tially valuable character, and the mere fact that it oilers 
a passage-way for boats or vessels does not always or nec
essarily determine its character as navigable water in the 
American sense.:; And where the whole of a river is above 

• The Montello, 20 WalL 441: 
Weise v. Smith, 3 Oreg. 445; 
Haines v. Hall, 17 Oreg. loa, 
20 Pac. Rep. 831; ~tter v. 
Gallagher, 19 Oreg. 375, 24 Pac. 
Rep. 250; Shaw v. Oswego Iron 

. Co., 10 Oreg. 371; American 
River Water Co. v. Amsden, 6 
Cal. 443; Concord Manut. Co. 
v. Robertson, (N. 11.)25 AU. 
Rep. 718; Sullivan v. Spots
wood, 82 Ala. 166, 2 South. 
Rep. 716; Stover v. Jack, 60 
Pa. St. 339; Dledrich v. North
western R. Co., 42 WIs. 248: 
Elder v. BIllT1l8. 6 Humph. 358: 
Brown v. Chadbourne, 31 Me. 
0; McManus v. Carmichael, 3 
Iowa, 1'; }{onongahela BrldKe 

Co. v. Kirk, 46 PR. St. 112; 
Hickok v. Hine, 23 Ohio St. 
523; Walker v. Allen, 7'2 Ala. 
456; Broadnax v. Baker, 94 N. 
Car. 675; Gaston v. Mace, 33 
w. Va. 14, 10 S. E. Rep. 60 . 

• Sulllvan v. Spotswood, ~2 
Ala. 166, 2 South. Rep. 716. 

• Burrows v. Gallup, 32 Conn. 
493; Ledyard v. Ten Eyck, sa 
Barb. 10'2. But In Minnesota. It 
Is said that the test of nnvlgn· 
bWty to be applied to our In
land lakes must be SUfficiently 
broad and Uberal to Inc)ndp aU 
the pubUc uses, including boat
Ing for plell811re, for which such 
waters are adapted. So long 
as they continue capable of be-
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tide-water it is prima facie non-navigable, and the burden 
of proving that it is impressed with the character of a pub
lic highway is on the person aaaertiDg it.' 

There are some few states, however, which still adhere 
to the common law test of navigability. Thus in New Jer
sey, it is said that a river may be legally navigable below 
the ebb and flow of the tide and actually navigable above, 
and the question of boundary, in respect to lands adjoiuing 
it, will be determined by one principle aboye and by another 
below tide-water; but as to the jurisdiction and power of 
the state over it, the ri"er above tide-water is to be regard
ed 8.8 navigable.T The courts of Dlinois hold that the 
llississippi is not legally and technically· a ''navigable 
river," and hence the title of a riparian proprietor whOle 
land abuts on that stream extends to the middle thread 
of the river.8 In Mississippi, it is said that the term "nav
igable," at common law, had reference only to such waten 
as were by the law of nations free to the commerce and 
navigation of all nations, and not to the capacity of a 
stream for navigation, and hence "navigable river" means 
only that part of a fresh-water stream, debouching into 
the sea, in which the tide ebbs and flows. And accord· 
ingly it is there held that the Missi88ippi is not technically 
a navigable stream above tide-water.D It is further to be 
remarked that a change in the condition of a non-navigable 
body of water, whereby it becomes or is made na\'igable, 
is not allowed to divest the previously acquired rights of 

Ing put to any beneflclal public 
uae, they are public waters. 
Lamprey v. )IptclLlt, (Ulnn.) 5ll 
N. W. Rep. 1139. lice Attorney 
General. v. Woods, 108 MaS&. 

436. 
"Olive v. Htatc, 86 Ala. 88, 5 

South. Rep. 003. 
T AttomE'Y General v. Dela-
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ware & Bound Brook R. Co .• 
27 N. J. Eq. 1. 

I Middleton v. Pritchard, 4 m. 
510. In Ensminger v. People. 
47 Ill. 384, the court retwJed to 
depart tl'om the rule laid down 
In this case or to reconsldpr it. 

• 8tE'lImboat MlIgnolla v. Mar
shall, 3D Miss. 100. 
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riparian owners. Thus where, by the cutting of a channel 
between a fresh-water pond and a body of salt water, the 
water of the formt'r becomes salt and the tide ebbs and 
flows therein, the rights of the riparian proprietors are not 
affected by the change; that is, their boundaries are not 
moved back to the newly formed line of high water mark.l & 

§ 217. Navigable waters of the United States. 

The determination of the navigability of a river or 
stream may become important either with respect to state 
law or federal law. The constitution of the United States 
invests congress ,"th the power to regulate foreign and 
interstate commerce, and commerce includes navigation. 
It also provides that the federal judicial power shall ex· 
tend to "all cases of admiralty or maritime jurisdiction." 
It is therefore apparent that, for these purposes, the federal 
authorities may and must determine what waters are navi
gable, and this without being in any manner bound by 
the doctrines of the states incl~ding or contiguous to such 
waters. For example, DlillOis holds that the Mississippi 
is not technically a "navigable river;" yet that does not ex
clude the river, or any part of it, from the jurisdiction of 
the United States for its proper purposes. On the other 
hand, it is evident that there may be streams navigable 
in fact, and yet so situated that neither the commercial 
power of congress nor the admiralty jurisdiction of the fed· 
eral courts can properly be extended to them. It is accord
ingly settled that these two powers of the national govern
ment are restricted to the "navigable waters of the United 
States." And we are now to inquire into the meaning of 
this phrase. In the llrs~ place, as to the test of naviga. 
bility, the courts of the United States, as was stated in the 

.. Wheeler v. ~llinola, M N. Y. ;In. 
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preceding section, have entirely discarded the common law 
doetriuc, and have made navigability in law synonymous 
with navigability in fact, irrespective of the influence of the 
tide. And in the second place, as to what navigable waten 
are navigablewatel'B"of the United States,"the scope ofthia 
tei'Jn has been clearly deflned by the supreme court. The 
rivel'B of the country, says that tribunal, "constitute navi· 
gable watel'B of the United States, within the meaning of 
the acts of congress, in contradistinction from the navigable 
watel'B of the states, when they form, in their ordinary 
condition, by themselves, or by uniting with other watel'B, 
a continued highway over which commerce is or may be 
carried on with other states or foreign countries, in the 
customary modes in which such commerce is conducted by 
water."ll 

It is therefore not necessary that a river, to answer 
this description, should flow in a course between two or 
more states, or trayerse the territory of several states, 
if it constitutes a part of an unbroken line of waterway 
available for intel'Btate commerce. For instance, the 
Willamette river, though lying wholly within the state 
of Oregon, yet forms, by means of its (!onnection with the 
Columbia liver, a highway for foreign and intel'Btate 
commerce, and is therefore a navigable river of the United 
States, and subject as such to the control of congress.12 
And even a canal, used by Yeasels engaged in intcl'Btate 
traffic as a public waterway, though entirely within the 
limits of one state baving exclusive control of it, with 
power in such state to close it at any time, is a part 

'" The Daniel Ball, 10 Wall. 
563; The Genesee Chlef, 12 
How. 443; Escanaba Co. v. Cbi
cago, 107 U. S. 682, 2 Sup. Ot. 
Uep. 185; MIller v. Mayor of 
N. Y., 109 U. S. 3&i, 3 Sup. Ot. 

( 4(j2) 

Rep. 228: United States v. Bur
lington, etc., FerlT Co., 21 Fed. 
Rep. 331. 

u Wal1amet Iron Bridge Co. 
v. Hatch, 19 Fed. Rep. 347. 
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of the navigable waters of the United States, and subject 
to the jurisdiction of its admiralty courts.n On the other 
hand, a lakl; or river which is completely within the limits 
of a state, without any navigable outlet to any other state 
or country, is a na'\"igable water of the state (but not of 
the United States) and is not within the jurisdiction of 
the federal government.14 And it is also ruled that stat
utes passed by the states for their own uses, declaring 
small streams navigable, do not make them so within the 
meaning of any constitutional provision, treaty, or ordi
nan"ce of the United States.lI~ 

§ 218. Floatable streams. 

In those states where lumbering is a principal industrlal 
interest, it has been found necessary to establish a new· 
rule in respect to the use of the streams, which is not 
founded upon any principle or precedent of the common 
law, but solely upon the local exigencies and customs. 
This rule is, that· a fresh-water stream which is capable 
of being used for the purpose of floating down logs to the 
mills or to market, although it Inay be too small to admit 
of navigation, is ''Da vigable" (or more properly "ftoatable'~ 
and a public highway, in the sense that the general public 
have an easement of passage over it for that purpose, 
though the title to the bed of the stream may remain in 
the riparian owners, subject to such public easement.1G 

II The "B. &: 0.," 18 Fed. Rep. 
543. 

J' Unlted States v. BurllDgton, 
etc., Ferry Co., 21 Fed. Rep. 
331 . 

.. Duluth IAlmber Co. v. St. 
Loula Boom 00., 17 Fed. Rep. 
418. 

I. Shaw v. Oswe/rO Iron Co., 
10 Oreg. 371: Felger v. Robin-

son, 3 OreK. 455; Nutter v. Gal
lagher, 19 Oreg. 375. 24 Pac. 
Rep. 250; Brown v. Ohad
bourne, 31 Me. 9: Thompson v. 
Improvement Co., 54 N. H. 545: 
Carter v. Thurston, 58 N. H. 
104; Moore v. Sanbourne. 2 
M1.ch. 520: Herman v. Beet 
Slough Manut. Co., 1 Fed. Rep. 
145. 
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According to the New Hampshire court, "the easement 
is not founded upon custom, usage, or prescription, nor f. 
it derived from previous enjoyment, but it depends upon 
the capacity of the stream for trade or business. It exists 
where the stream i8 capable of being generally and 
commonly used for the purpose of commerce for the tloating 
of vessels, boats, rafts, or logs. A riparian OWDt>r cannot 
acquire a prescriptive right against the public to impede 
or in any way injure navigation or any other public ease
ment in any of the waters of the statt>.''lT In order to 

impress a stream with this character of floatability, it is 
not essential that it should be perennially available for the 
purpose mentioned. "In order to make a stream floatable, 
it is not necessary that it should be so at all seasons of 

. the year. It is sufficient if it have that character at 
different periods with reasonable certainty and for such a 
length of time as to make it profitable for that pUrpose.''l1 
So the court in Alabama observes: "We are not to be 
understood as affirming that to be a navigable stream or 
public highway it must be susceptible of the' enumerated 
uses for the entire year. Most inland streams contain a 
greater volume of water in winter than in summer. Our 
precise meaning is that for a season, or considerable part 
of the year, it must contain that depth of water which 
fits it for 8uch transportation. It excludes all those 
streams which have the requisite volume of water only 
occasionally, as the result of freshets, and for brief periods, 
as unnavigable and private property."lD In Oregon, it 
is said that it ls sufficient if the periods. of high water 
in the stream., or its navigable capacity, continue a sum· 

"Collins T. Howard, (N. B.) II Morrison T. Coleman, 87 
18 AU. Rep. 794. Ala. 655, 6 South. Rep. 374. 

sa Bolden T. RoblDsoD KanDt. 
Co., 65 Me. 216. 
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cient length of time to make it useful for a highway.tO 
And this doctrine cannot be extended so as to include small 
streams of only a few miles in length, although they rise 
during a few weeks in the year sufficiently high to be used 
to a limited extent, by the application of artificial means, 
to fioat logs and timber a short distance.2t And the 
stream must be something more than a mere brook. Al· 
though it may serve to float down logs for a few days duro 
ing a freshet, that does not make it a public highway. 
Whether it is the one or the other depends upon its cu· 
pacity, extent, and importance.22 And in California it 
is said that a stream is navigable if it is capable of float· 
ing rafts of lumber, but that to go beyond this and declare 
any stream navigable which can float a log, would b~ to 
turn a rule intended for the benefit of the publi(~ into an 
instrument of serious detriment to individuals, if not of 
actual oppression.28 It is also held that streams not na~ 
urally fitted for floating logs do not become public 
through their improvement by the riparian owner.2• And 
in Oregon, there is a ruling to the effect that an artificial 
channel opened by an individual for his special use, and 
capable of floating logs for a few days in the year and at 
high water only is not subject to the public easement.21i 

§ 219. Paramount control of congress. 

The settled doctrine of the federal courts is that congress 
'4b.aving power to regulate commerce with foreign nations 
and among the several states, and navigation being a 

- Shaw v. Oswego Iron Co., 
10 Oreg. 371. Bee, also, Felger 
v. Robinson, 3 OreK. 45;;. 

.. Haines v. Holl, 17 Oreg. 
16.'), 20 Pac. Rep. 831. 

-HaInes v. Welch, 14 Oreg. 
319, 12 Pac. Rep. 502. 

LAW W. R.-30 

.. American River Water Co. 
v. Amsc1en, 6 Cal 443. 

.. Wadsworth v. Smith, 11 Me. 
278. 

.. Nutter v. Gollllgher, 19 
Oreg. 376, 24 Pac. nep. 200. 
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braach of that commerce, it has the control of all naviga
ble waters between the states, or connecting with the 
ocean, 80 as to preserve and protect their free navigation. 
Ita power, therefore, to determine what shall be deemed, 
80 far as that commerce is concerned, an obstruction, is 
neceuarily paramount and conclusi.ve."z8 But there must 
be- a direct statute of the United States in order to bring 
within the scope of ita laws obstructions and nuisances 
in navigable streams within a state; such obstructions 
and nuisances being offenses against the laws of the states 
within which the navigable waters lie, but not offenses 
against the United States in the absence of a statute.27 
Hence, until congress acts, each state has plenary authority 
over rivers lying within its limits, and over bridges span
ning them, and may regulate the construction, repair, and 
use of such blidg~.28 But "while this court has main· 
tained, in many cases, the right of the states to authorize 
structures in and over the navigable waters of the states, 
which may either impede or improve their navigation, in 
the absence of any action of the general government in 
the same matter, the doctrine has been laid down with 
unvarying uniformity, that when congress has, by any ex· 
pression of its will, occupied the field, that action was 
conclusive of any right to the contrary asserted under 
state authority."29 Included in this power of congress 
is the authority to regulate and improve the navigation 
of such rivers and to make regulations for their ports. It 
has the power, for instance, to close one of several channels 

-MWer v. Mltyor of New 
York, 109 U. S. as.;, 3 Sup. Ct. 
Rep. 228. 

.. WWamette Iron Blidge Co. 
T. Hatch. 125 U. S. 1, 8 Sup. 
Ot. Rep. 811 • 

.. WWson v. Blackbird Creek 
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Marsh Co., 2 Pet. 245; GDman 
v. PhUadelphta.. 3 WalL 713; 

Escanaba Co. v: Ohicago, 10. 
U. S. 678, 2 Sup. Ct. Rep. Is:,. 

- WlscoDBln v. Duluth, 96 U. 
S. 379. 
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in a navigable stream:, if, in its judgment, the navigation 
of the river will be thereby improved; and it may declare 
that an actual obstruction is not, in the view of the law, 
an illegal one.80 So it has authority to build light-houses 
for commercial purposes; and although the land used for 
that purpose has been grunted by the state to a private 
owner, yet, if it lies wholly under "navigable water of the 
United States," such owner is not entitled to compensation 
for damages resulting from the erection of such struc
tures.31 In regard to wharve~ it has been held that al
though they are related to commerce and navigation as 
aids and conveniences, yet, being l()('al in their nature and 
requiring special regulations at particular places, the juris
diction and control thereof, in the absence of congressional 
legislation on the subject, properly belongs to the states 
in which they are situated.82 But congress has now 
acted on this subject, as may be seen from certain provi
sions of the liver and harbor act of 1890.38 That law en
acts, in its seyenth section "that it shall not be lawful to 
build any wharf, pier, dolphin, boom, dam, weir, break
water, bulkhead, jetty, or structure of any kind outside 
established harbor-lines or in any navigable waters of 
the United States where no harbor-lines are or may be 
established, without the permission of the Secretary of 
War, in any port, roadstead, haven, harbor, naligable river, 
or other waters of the United States, in such manner as 
shall obstruct or impair navigation, commerce, or anchol'
nge of said waters, and it shall not be lawful hereafter 
to commence the construction of any bridge, bridge-draw, 
bridge piers and abutments, causeway, or other works, 

.. Soutih Cllrolinll v. Georgia, 
!l.'l U. S. 4. 

.. Hill v. United States, 30 
Fed. Rep. li2. 

II Transportation Co. v. Par
kersburg, 107 U. S. 691, 2 Sup. 
Of. Rep. 732 . 

.. 26 U. S. St. at Large, 426. 
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over or in any port, road, roadstead, haven, harbor, navi· 
gable river, or navigable waters of the United States, under 
any act of the legislative assembly of any state, until the 
location and plan of such bridge or other works have been 
submitted to and approved by the Secretary of War, or 
to excavate or fill, or in any manner to alter or modify 
the course, location, condition, or capacity of the channel 
of said navigable water of the United States, unless ap
proved and authorized by the Secretary of War." And 
the twelfth section of the same act provides that "where 
it is made manifest to the Secretary of War that the 
establishment of harbor-lines is essential to the preserva· 
tion and protection of harbors, he may and is hereby au
thorized to cause such lines to be established, beyond 
which no piers, wharves, bulkheads, or other works shall 
be extended or deposits made, except under such regula
tions as may be prescribed from time to time by him." 

§ 220. Title of state to bed of stream. 

In England, the title to the alveus, or bed, of all navi· 
gable streams is vested in the crown. And anciently it 
was in the power of the king to convey this title to private 
persons at his mere will and pleasure. But this royal 
right was abridged by Magna Charta, so that it now re
quires an act of parliament to convey away this portion 
of the public domain. To these sovereign rights the 
several states succeeded upon the establishment of Ameri
can independence. The shores of IUl.vib'1l ble waters and the 
soil under them were not granted by the constitution to the 
United States, but were reserved to the several states 
respectively.s, But the United States has the same right 
of ownership in the navigable streamM of its territories. 

H Pollard v. Hagan, 3 How. 212. 
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For if additions are made to the national domain by right 
of occupancy and discovery, the general government be· 
comes both sovereign and territorial proprietor of all the 
country so acquired. And if new territory is gained by 
pnrchase, it takes all the righUi of the ceding sovereign, 
and is absolute owner of the waterways, except iIi so far 
as it is bound to recognize private rights previously vested 
or is restricted, in this respect, by treaty stipulations. It 
may therefore be regarded as the settled doctrine of Ameri· 
can law that the territorial sovereign, be it the state or 
the United States, is the owner in fee of the bed of all the 
navigable streams within its limits.81i 

But in the case of non·tidal rivers, the question of title 
to the bed of the stream, as between the state and the 
riparian owner, will depend upon whether the common law 
doctrine of navigability has been adopted or rejected by 
that state. By that doctrine, as we have already seen, 
"navigable streams" are those only in which the tide ebbs 
and flows.36 nut, as has also been shown, t.his test has 
been discarded as inapplicable in a lDajority of our states, 
and navigability in law has been made synonymous with 
navigability in fact. In those states, therefore, the beds 
of all streams which are in fact navigable for purposes of 
useful commerce belong to the state, whether the water 
is salt or fresh, or whether 01' not it is affected by the rise 
and fall of the tides. 31 

. I. Attorney General v. Ste
vens, 1 N. J. Eq. 369, 22 Am. 
Dec. 526; People v. Canal Ap
praisers, 33 N. Y. 461; Browne 
v. Kennedy, 5 Har. & J. 11)5; 
Pitkin v. Olmstead, 1 Root, 217; 
State v. Black River Phosphllte 
Co., (FIll..) 9 South. Hel'. 205; 
St. Louis, I. 11. & S. R. Co. v. 
Ramsey, 53 Ark. 314, 13 S. W. 

Rep. 931; Green v. Swift, 47 
Cal. 536; Lamprey v. Metcalf, 
(Minn.) 53 N. W. Rep. 1139. 

II Supra, I 216. 
IT People v. Canal Appraisers. 

33 N. Y. 461; State v. Black 
River Phosphate Co., (FIn.) l) 

South. Rep. 205; l..nmprey v. 
Metcalf, (Minn.) 53 N. W. Rep. 
1139. 
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But some few of the states adhere to the rule of the com
mon law, and in them the title of the riparian owner is 
corretlpondingly extended. Thus in minois, it is held that 
the Mississippi is not in law a navigable stream; and hence 
the title of a riparian proprietor whose lands are bounded 
by that river extends to the middle thread of the stream.as 

In Iowa, on the other hand, the modem louIe has been 
adopted, and it is there held that the bed of the Mississippi, 
and its banks to high water mark, belong to the state, 
and that the title of the abutting owner extends only to 
that line.ago This diiference of doctrine produces 8OIDe' 

singular results. Thus, that portion of the great river 
whit'h fiows between the two states named is a "navigable 
water of the United States," is technically navigable on 
1 he Iowa side, and is technically non-navigable on the 
Illinois side; and that half of its bed which lies adjacent to 
minois is owned by private persons, while the other half 
belongs to the state of Iowa. 

But even in those jurisdictions where the common laW' 
rule premils, the title of a riparian owner to the bed of a 
stream which is actually navigable is not quite so free 
and unrestricted as his ownership of land uuder water 
which is entirely incapable of being used for navigation. 
For it is subject to a public easement of passage. ThU8 

in New Jersey, while it is said that the stnte has no jus 
privatum in the soil of the Delaware river nbove tide-water. 
yet the right of the riparian owners is subject to the public 
easement of navigation, nnd to such regulations of the 
waters by the legislature us the Imblie right of navigation 
may require. As to the jurisdiction and power of the state 
over it, the river above tide-water is to be regarded as if 

II Wddleton v. Pritchard, 4 .. Barney v. Keokuk, 94 U. S. 
Ill. 510; EnsminKer v. People, 3!:!4_ 
47 lll_ 384. 
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it were navigable in law.tO And In an early case in New 
York, while it was stated that the riparian owner above 
tide·water takes to the middle thread of the stream, yet, 
if the stream is navigable in fact, the public have the right 
to use the waters as a highway for the passage of boats 
and vessels, and in conformity with this principle, the 
legislature may declare certain waters to be public high· 
ways, and regulate them in reApect to the building of 
dams and in other similar regards. f1 

§ 221. Limit of riparian owner's estate. 
Assuming the particular stream to be navigable,-elther 

because it is tidal or because it is recognized by the loeal 
law as having that character,-it next becomes important 
to determine the dividing line between the property of the 
state, as owner of the bed of the stream, and the property 
of the adjoining upland proprietor. This line is fixed, 
in BOme states, at low water mark, in others at high wa~r 
mark. In Pennsylvania, for example, the title of the ripa
rian proprietor extends to low water mark; but in tidal 
streams, such as the Delaware and the Schuylkill, his title 
is subject to the public right of passage in vessels when the 
tide is high. f2 In Massachusetts, by an ancient colonial 
ordinance, the title of owners of land adjoining all tidal 
waters extends to low water mark.-&3 Tn West Virginia, 
the proprietors of lands bounded on the Ohio river own 
the fee in the lands to low water mark; subject to the 

.. Attorney General v. Dela
ware & Bound Brook R. Co., 27 
N. J. Eq. 1. 

.. Canal Comm'N v. People, 
5 Wend. 423 . 

.. TlnIcum FIshing Co. v. Car
ter, 61 Pa. St. 21; Stover v. 
Jack, 60 Pa. St. 339; Ball v_ 
Slack, 2 Wbart. 508. And "low 

water mark," 88 the Umlt of It 

riparian owner's tide, Is the or
dinary low water mark UIUlf
leeted by drougbt. Stover v • 
Jack, supra. 

.. Tappan v. Boaton Water
Power Co., (Mus.) 31 N. E_ 
Rep. 703. 
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easement of the public in that portion lying between high 
and low water mark, with a right in the state to control 
the same, for the purposea of navigation and commerce, 
without compensation to the owner." In Minnesota, the 
state holds the title up to low water mark ''in ita 80vereign 
capacity, in trust for the people, for the purpose chiefly 
of protecting the rights of naYigation." '6 In Michigan, 
it is said that the ownership of land bordering upon Lake 
Muskegon carries with it the ownership of the land under 
the shallow water 80 far out as it is susceptible of bene
ficial private use, but subordinate to the paramount public 
right of navigation and the other public rights incident 
thereto.,a On the other hand, in Connecticut, Iowa, and 
Arkansas, the proprietors of lands bounded on a navigable 
river own the 80il to high water mark and no further." 
And in Oregon, in the case of the Willamette river, it is 
ruled that the point to which the water usually rises in 
an ordinary seasou of high water is the true meander line, 
and forms the boundary of the title of the United States 
or ita grantee. '8 

§ 222. Incidents of state's ownership of bed of 
stream. 

The principal consequence of the retention by the state 
of title to the beds of navigable rivers is that they are 
perpetually secured in their character as public highways. 
And the most important right vested in the public, by 

.. Barre T. Flemklp. 29 W. 
Va. 314. 1 S. E. Rep. 731; 
Brown OIl Co. T. Caldwell. 35 
W. Va. 95, 13 S. E. Rep. 42. 

.. MIller v. Mendenhall, 43 
Jllnn. 95, 44 N. W. Rep. 1141. 

.. RIce v. Ruddlman, 10 Mich. 
125. 

.. Chapman v. Kimball, 9 
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Conn. 38, 21 Am. Dec. 707; 
Barney v. Keokuk, 94 U. S. 
324; St. Louis, I. H. 411 S. R. 
Co. v. Ramsey, 53 Ark. 314, 13 
S. W. Rep. 931 . 

.. Johnson v. Knott, 13 Oreg. 
308, 10 Pac. Rep. 418. And see 
Moore v. Willamette Tranap. 
Co., 7 Ort'g. 355 • 
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reason of such ownership on the part of the state, is the 
right of navigation. Of this right we shall have more to 
say hereafter. But there are also certain other rights 
which are free and common to the general public, when 
the state owns the bed of the stream, from which they 
would be excluded if the land under water were the private 
property of the abutting owners. Such is the right to take 
fish, ice, and the other fruits or products of the waters. 
In Connecticut, for example, it is ruled that the right to 
gather sea-weed growing on the bed of a navigable river, 
below low water mark, belongs to the public, and not 
exclusively to the riparian proprietor.fa And in a case in 
Pennsylvania, where the action was for the value of a lot 
of paving-stones alleged to belong to the plaintiff and 
which had been carried away by the defendant, the latter 
nttempted to show that the articles in question were the 
property of the state, because they had been gathered out 
of the Delaware river, but it was held not a valid defense.llo 

In an English case it was ruled that there is no common 
law right to bathe in the sea.1I1 But this decision has been 
much criticised, 'and it is not generally accepted as good 
law in this country.1I2 It tnust be observed, howe\"el', that 
all these rights of the general public must be exercised 
without trespassing in any manner upon the rights or the 
property of the riparian owners. 

§ 223. Rivers as boundaries between states. 

Where a navigable river fiows betweeu two states, the 
dividing line of their territorial jurisdiction may be co-

• Chapman v. Kimball, 9 
Conn. 38, 21 Am. Dec. 707. 

.. SolUdll7 v. Johnson, 38 Pa. 
St. 380. 

11 BlundL'1l v. Catterall, Ii B. 
& Ald. :!ti8 . 

.. See McManus v. Carmichael. 
3 lown, 1; ReUleld v. Baum, 
13 Irl'd. 394. 
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incident either with the middle thread of the stream orwith 
one or other of its banks. This will depend upon the defi
nition of their respective boundaries, as fixed by treaty, 
organic act, or otherwise. Where a power posset!8e8 a 
river and cedes the territory on the other side of it, making 
the river the boundary, the rule is that that power retains 
the river, unless there is an express stipulation for a re
linquishment of the rights of soil and jurisdiction over the 
bed of such river.1I1 But generally, in this country, the 
determination of the limits of interstate jurisdictiOll is 
to be made by reference to the acts of congress authoris
ing the formation of new states. Thus, by the acts of 
congress providing for the organization and admission 
of minois and Missouri as states of the Union, it was de
clared that the western boundary of minois and the eastern 
boundary of Missouri should be. the ''middle of the main 
channel of the Mississippi river." And in all such cases as 
this. the two states have concurrent general jurisdiction 
over the river, and each has exclusive territorial jurisdic
tion over that portion adjacent to its own shore.II' 'nlos, 
the question whether a riparian owner holds the fee to the 
middle thn>ad of the stream, or only to high or low water 
mark, is governed by the municipal law of the state where
in his land lies, and the two states, on opposite sides of 
the river, may establish different rules in this respect.GII 

But as to the river itself, the authority of each state is lim
ited tothe protection of its own shores and harbors, without 

• Howard v. Ingersoll, 13 
How. 381 . 

.. City of St. Louis v. Rutz. 
138 U. S. 226, 11 Sup. Ct. Rep. 
337; Handly v. AnthOl1.f, 5 
Wbeat. 374; Carll8le v. State, 
32 Ind. 55; MeFall v. Comm., 
2 Mete. (Ky.) 394; Blanchard 
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Keator Lumber Co. v. St. Croix 
Boom Co., 72 Wls. 62, 38 N. W. 
Rep. 529. 

.. City of St. Louis v. Rub. 
138 U. S. 226, 11 Sup. (,t. Rep. 
337. 
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interfering with the opposite shores or the common rights 
of na,igation. And the state has no power or right to 
inflict injnry on the riparian proprietors on the other side 
of the river, as by erecting dikes or other structures, for 
the protection of its own shore, but which deflect the ell!"· 

rent of the river and cause the erosion of the lands of such 
proprietors. li8 

§ 224. Navigable stream as boundary. 

Patents by the United States of land bounded by streams 
and other waters, in the absence of reservation or restric· 
tion of terms, are to be construed, as to their effect, by the 
law of the state in which the land lies. In illinois, for 
instance, the common law being in force, a patentee from 
the United States of land there situated, bounded by the 
water of a small lake, takes to the center of the lake.ll7 

In California it is held that, under a United States patent 
to lands bordering upon a navigable stream, the grantee, 
in the absence of an intent appearing in the patent to the 
contrary, does not acquire title to any land below high 
water mark.G8 In Oregon and Nevada, it is held that 
where a stream is meandered in the public surveys, the 
stream, and not the meander line, forms the true boundary 
of the riparian proprietor.IIB And where the government 
leaves a small island in a navigable river, lying between 
the shore and the middle of the stream, unsurveyed, and 
sells all the surveyed islands and all the lands on both 
sides of the river, without any reservation as to such 

.. Rutz v. City of St. Louts, 7 
Fed. Rep. ~ 

II Hardin v. Jordan, 140 U. S. 
371, 11 Sup. Ct. Rep. 808 . 

.. Packer v. Bird, 137 U. S. 
661, 11 Sup. Ct. Rep. 210: 

Wright v. Seymour, 69 Cal. 12<2, 
10 Pac. Rep. 323. 

• Weiss v. Orea-on Iron Co., 
13 Oreg. 496, 11 Pac. Rep. 255: 
Minto v. Delaney, 7 Oreg. 33;: 
Shoemaker v. Hatch, 13 Nev. 
201. 

(475) 

Digitized by Goog Ie 



§ 22;'; r.AW OF WATEK RrGHTS. [Ch. 13 

island, the title will be held to have passed to the riparian 
owner.so In Mississippi a grant of land bounded "by" or 
"on" a fresh·water stream, whether in fact capable of navi
gation or not, conveys the soil to the middle thread of 
the stream, including, of course, the shore between high 
and low water mark.ll And in Virginia, a conveyance of 
riparian lands by metes and bounds, which on the river 
side are substantially co· incident with high water mark, 
carries all the right of the grantor to the strip lying be
tween high and low water marlLI2 And it is held that 
where, upon a town plat, the only boundary for part of a 
street on one side is a navigable lake, the street extends 
to low water marlLI8 

§ 226. Public right of navigation. 
In the case of navigable streams, both the riparian owner 

and the general public have rights, not necessarily incon
sistent, but which must so limit and restrict each other 
as to secure the due recognition and full enjoyment of all 
In the first place, the public have a right of navigating 
such rivers. And it follows that the riparian owner, even 
though he may own to low water mark, cannot be allowed 
to construct piers, wharves, or other structul'es, in such a 
manner as materially to interfere with the navigation of 
the stream. His title to the soil of the shore, or under 
the water, does not authorize him to obstruct in any way 
the free use of tht' river by the public as a highway.o. And 
even though he may own both sides of the stream, he can
not construct booms entirely across the stream, since such 

.. Chandos v. Mack, 77 Wis. 
573, 4G N. W. Rep. 803. 

., Steamboat Magnolia T. Mar
shull, 39 MisK. 101.1. 

0"' McDonald v. Whitehurst, 47 
Fed. Uep. 'i57. 
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booms would obstruct navigation.sll And the right to use 
a navigable river being a public right and not a private 
right, the riparian owner cannot maintain an action for an 
illegal obstruction of navigation which prevents his use 
of this public right. To entitle him to maintain a private 
action, the obstruction must constitute an invasion or viola· 
tion of some private right, as distingoished from the public 
right which he has of navigating tIle river in common with 
the rest of the public.sS Thus, where the riparian owner 
had free access to the navigable channel in front of his 
land, it was held that he could not ill his own name, main
tain a suit to compel the removal (If a bridge over such 
channel, half a mile from his land, though his boats, in 
navigating to and from adjacent witters, were obstructed 
by such bridge.87 And on similar principles, it is held 
that a person who has entered into a contract obligating 
himself to drive logs down a stream navigable for such 
purposes, knowing that the stream had been and was 
unlawfully obstructed, and who is hindered and subjected 
to expense in performing his undertaking, by reason of 
such impediments, is not entitled to maintain a private 
action for damages against the person creating soch ob· 
structions in the highway.s8 

§ 228. Right of state to improve navigation. 

As the state is the owner of the beds of navigable rivers, 
it does not divest itself of the right and power of improv. 
ing the navigation thereof. In fact, the state may do 
everything to secure the full enjoyment of the public right 

• Stevens Point Boom Co. v. 
Reilly, 46 Wis. 237, 49 N. W. 
Rep. 978-

• Swanson v. Mississippi & R. 
R. Boom Co., 42 :Mlnn. 532, 44 
N. W. Rep. 986. . 

IT Whitehead v. Jessup, 53 
Fed. Rep. 707. 

-Brennan v. Lammel'B,. 
(Minn., ~ N. W. Rep. 766. 
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of navigation not inconsistent with the constitutional 
principle that private property shall not be taken for public 
use without just compeasation.t18 And remote and conse
quential damagea, such as the diminution of water-power, 
accruing to land from improvements to the navigation 
of the waterways of a state authorized by the legislature 
thereof, do not amount to a "taking" within the meaning 
of the constitution, and the legislature is empowered to 
authorize such improvements without referenee to such 
consequential damage to land within the state. But tht:' 
legislature baa no power to cauae such damage to the own
en of land in other states. TO Hence riparian owners on 
a navigable stream· cannot ncover damages for a diver
alon of the waters by the state, or by a corporation acting 
by authority of the state, for the impro,'ement of naviga
tion.Tl And in this respect the general govenunent baa 
equal rights and powers, so far as concerns ''navigable 
waten of the United Statee." Thul for example, the 
Savannah river being such a stream, the rights of the owner 
of an adjoining rice tleld, in the ebb and flow of the tide. 
are subordinate to the control of the government, for POl'
poses of navigation; and it having determined that the 
current shall be contlned, for the purpose of scouring and 
deepening the channel, an injury resulting from an eleva
tion of the flow of the tide, which interferes with the drain
age of the rice tleld. is damnum absque injuria.T2 At the 
same time, this right of the state must not be exercised 
in such a manner as to cause any more damage to the 
riparian owners than is unavoidable. Thus, in LouisilUl8. 

• Hollister v. Unlon Co., \) 
Conn. 486. 

.. Holyoke Water-Power Co. 
\", Connecticut RlYer Co., 20 
J..'ed. Rep, 7L 
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ft Black River Imp. Co. v. La 
Crosse Boom Co., 54 WIs. 659, 
11 N. W. Rep, 443 . 

.. Ml11s v. Unlted States, 46 
j,'ed. Hep. 738. 
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1hc levee commJssloDel'S are authorized to lay oft the leve<'3 
fit a suitable distance from the baDk of the Mississippi. 
Yet they have not an arbitrary discretion. And if they 
should wantonly and unnecessarily set the levee 80 far 
back as to ruin the property of a riparian owner, it is said 
that he would not be without a remedy.TI 

§ 927. Publio right of floating logs. 

Closely aualogoua to the public right of navigation on 
streams which are adapted to be 80 used is the public 
right of using "floatable" streams for the purpose of driving 
logs to the mills or to market. Here, as there, the rights 
of the public and of the ripari8Jl proprietor co-exist, aad 
each must be exercised with a due regard to the existence 
and preservation of the oUler. On the one hand, it is not 
the privilege of the riparian owner to make such use of the 
stream or of its banks or channel as materinlly to obstruct 
the public right of floatage. But yet this public right is 
not paramount, in any such sense that he may not make 
any proper use of the stream not substantially inconsistent 
with it. Thus, under a statute which makes it unlawful 
for any person to obstruct any navigable stream in any 
manner 80 as to obstruct the free naTigation thereof, it is 
held that a dam which interferes with the passage of logs 
is not an unlawful obstruction unless it materially impairs 
the value of the stream for floating purposes. Tf And in 

.. Dubose v. Levee Comm'rs, 
11 La. ADD. H15. . 

.. Conn Co. v. Little Suamico 
Lumber Co., 74 Wis. 652, 43 N. 
W. Rep. 000. In thls case the 
loomed court observed: "It Is 
obvious that It not every ob
str\1ction placed In a nav1gabl~ 
stream which Is a nulsance. A 
dlstin.ction may well be made 

between those streams which 
are capable ot lloatlng logs antt 
timber only at certain period.., 
and then tor a tew days. In 
times ot :freshet, and stream. 
which are capable ot more ex· 
tended and constant navigation. 
It seems to us that In reason 
and common justice a dlst1n('
tion should be made In view of 

(479) 
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Maine we have a ruling to the effect that a mill-owner on 
a floatable stream is under no legal obHgation to provide 

riparian rights. For if the right 
of floa tage Is paramount, so 
that no bridge or dam or other 
obstruction can be placed In or 
OVl'r the stream by the riparian 
owner, hili WIe and enjoyment 
of hls property are unneceB
sarlly ablidged and restricted. 
Suppose the riparian proprletor 
owns the land on both sldes of 
the stream, and there Is a wa
ter-power which can be utilized 
and' made valuable by means 
of a dam, can he not construct 
such dam, and utilize hls pow
er, providing he makes a rea
sonable provision for the pas
sage of logs through his dam? 
Can he not build a brldge over 
the stream tor the convl'nlent 
passage from one part of his 
land to the other? The owner 
must not so obstruct the stream 
as to materially impair its use
fulneBB tor the purpose ot navi
gation; but, if it only can he 
used tor floating logs and tim
ber, the riparllln owner Is 
bound not to obstruct its rea
sonable use for that purpose. 
'The rights of the riparian own
er and of the public nre both 
to be enjoyed with due regard 
to the existence and preserva
tion ot the other. The right of 
floatage ot logs Is Dot para
mount In the sense that the 
using ot the water by the ri
parian owner tor machinery 
Is unlawful, so long as he d008 
not materially or unreasonably 
Interfere with the public right, 
(Morgan v. King, 18 Barb. 277; 
Gonld, Waters, I 110; Harring
ton v. Edwards, 17 Wls. 586;) 
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but he may use the stream 
,uld Its banks for every pur
pose not Inconslstent with the 
public use. Section 1598 seems 
to go on some such prlnclplp_ 
It provides that every person 
who shall obstruct any na vlga
ble stream In any mauner, 80 
as to impair the free navigation 
thereot, or place In such stream, 
OIL" any tributary thereot, any 
substance whatsoever. so that 
the snme may float In or Into, 
and obstruct, any such stream, 
or Impede its tree navigation, 
or construct or maintain, or ald 
In the construction or mnlnte
nance ot, any boom not author
Ized by lllw In any such naviga
ble stream, shall be liable to " 
penlllty, etc. ThIs plainly Im
plies that an obstruction In " 
navlgllble stream which does 
not Impnlr the tree navigation 
thereof, though not authorizM 
by law, Is not 11 nuisance and 
unln wtul. Dnms, booms, mills, 
and blidges, even, may be COD
structed on some navigable 
strenms In such II manner 118 

not to seriously nfreet the nav
Igation thereof, or Infringe UIl
OD the common right. To say, 
therefore, that there can be 
no obstruction or Impediment 
whatsoever by the ripnrlan 
owner in the use of the stream 
or Its banks, would be In lDRny 
cases to dt'ny all vRluable PD
joyment ot his property so sit· 
uated. 'There may be, aDd 
there must be, allowed of that 
which Is common to all a rea-
sonable use. • • • There 
m87 be a diminution In quan-
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a public way for the passage of logs over his dam, better 
than would be afforded by the natural condition of the 
river unobstructed by his mills. The right of the public 
is to the utilization of the natural ftow of the river or its 
equivalent. And the mill-owner is not obliged to furnish 
any public passage for logs over his dam or through his 
mills, at a time when the river at such place, in its natural 
condition, does not contain water enough to be floatable if 
unobstructed by mills, although the stream is generally of 
a floatable character.711 

On the other hand, the public easement on floatable 
streams must not be used to the substantial and permanent 
detriment of the riparian owners. Hence where the facts 
show that a stream is not navigable for floating logs with
out doing irreparable injury to the estate through which 
it flows, and defendant claims a right to use such stream, 
for that purpose, not only for himself, but for the public, 
and threatens to commit and claims the right to repeat the 
numerous trespasses which the exercise of such right neces
sarily involves, it is held that the plaintiff is entitled to an 
injunction.78 But it is said that a corporation, authorized 
by its charter to maintain dams and make all other im
provements required to facilitate the driving of logs on a 
naTigable river, Inay be bound to prevent the forming of 
jams which increase the danger of injury to the shores, 
if it is practicable to do 80 by reasonable means; but when 
a jam is reasonably necessary and proper to facilitate the 

tity, or a retardation or accel
eration of the natural current. 
indispensable for the general 
and valuable use of the watm·_ 
perfectly consistent with the 
exlstence ot the common right. 
The diminUtion, returdRtion, or 
acceleration lint positively :md 
eenslbly injurious by IUminllill-

LAW W. B.-31 

Ing the value of the conlnlOD 
right Is an im()Ued element 'n 
the right of u~nlt the strt>om at 
nll.' Story, J .• In Tyler v. Wll
klnson, .. Mason, 397." 

• Pearson v. Rolfe, 76 Me. 
380. 

.. Holnes v. Hall, 17 Oreg. 
105, 20 Pac_ Rt!D. ~1. 
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drh·iD.g of logs, the corporation is not bound to remove it, 
and is not liable for damageII resulting therefrom to a 
riparian owner. Nor is the corporation bound to erect 
booma or other structures along the shore to prevent it 
from waahing away, or to station men along the bank to 
prevent logs from striking it.TT 

§ AI8. Public 1188 of banks of stream. 
While the waters of a navigable stream remain subject 

to the public easement of passage, it is now the generally 
accepted rnle of American and English law that the banks 
of the river, when held in private ownership, are not sub· 
ject to any servitude, for the benefit of the public, for pur
poses incidental to navigation. The history and develop· 
ment of this doctrine have been well described by th ... 
learned Chancellor Kent, in a passage from which we quote 
.. follows: "The right of way, as to a foot or tow path 
along the banks of navigable rh'ers, has been a subject of 
great discussion, and of much regulation in the laws of 
dUferent nations. In the civil law, the banks of public 
rivers and the seashore were held to be public. RiparllDl 
usus publicus est; littorum quoque usus est publicus jure 
gentium.7S The law of nations was here used for natural 
right, and not international law in the modern sense of 
it; and it is stated in the Institutes ot Justinian that all 
persons have the same liberty to bring their vessels to 
land, and to fasten ropes to the banks of the river, as they 
have to navigate the river itself. These liberal doctrines 
ot the Roman law have been introduced into the jurispru· 
dence of those nations of Europe which have followed the 
f'hil and made it essentially their municipal law. Thus 
in Spain, the seashore is common to the public, and anyone 

n Field v. A.pple 1Uv~r 00., to C1t1Dg lost. 2. 1, 4, 5. ADd 
67 Wis. 569, at N. W. Uep. li. see Washb. F.asem. 2Ri. 
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may ftah aDd erect a cottage for shelter. The banks of 
llllngable rivers may also be used to assist navigation. 
In the French law, navigable or ftoatable rivers, as they are 
termed, have always been regarded as dependencies of the 
public domain, and the lands on each side subject to the 
servitude or burden of towing paths for the benefit of the 
public. The English law was anciently the same as the 
Boman law, if we may judge from the authority of Bracton, 
who cites the words of tht> civil law, declaring the banks of 
navigable rivers to be as much for public use as the ri"era 
themselves. So Lord Holt held that every man, of com
mon right, was justified in going with horses on the banks 
of navigable rivers for towing.TII But Sir Matthew Hale, 
in his treatise De Jure Maris, in which he has exhausted 
the learning concerning public property in the sea and 
rivers, and collected all the law on the subject, concluded 
that individuals had a right to a tow-path, for towing ves
sels up and down rivers, on making a reasonable compensa
tion to the owner of the land for the damage. ThiS con
dition, which he annexes to the privilege, shows that in 
his opinion there was no such common right in the English 
law, inasmuch as it depended on private agreement with 
the owner of the soil. The point remained in this state 
of uncertainty until the case of Ball v. Herbert,80 in 1789, 
brought the whole doctrine into discussion. The case was 
respecting a claim to tow on the banks of the river O~. 
in Norfolkshire, with men and horses, whenever it was 
necessary for the purposes of navigation, doing as little 

• And see Anonymous, 1 
Camp. 511, note, where Woud, 
B. t Bald: "A uavlgable river is 
a publlc hb!hwllYt and ull l"~r· 
BOna have :l right to comt' there 
1D ahlpa, and to unload, moor, 
and stay th~re as long Il.i thLY 

please. Nevertheless If th.·y 
abuse that rI~ht BO as to w.Jl·k 
a private Injury, they are lla
ble to an action. The qU~~U11 
wtll therefore be whether the 
defendant has abused hls rlgbt. .. 

• 3 'l'cl-m, 253. 
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damage as possible. It was admitted that the Oue 'W88 

a navigable river where the tide ebbed and flowed. The 
question was whether, at common law, the public had a 
right to tow vessels on the banks of either side of a naviga
ble river, and It was investigated and argued with great 
ability. All the cases bearing on the question were col
lected and reviewed, and the court. concluded that the1'e 
was not, and never had been, any right at common law 
for the public to tow on the banks of navigable rivers. 
The claim was directly contrary to common experience; 
and it was observed by Lord Kenyon that the navigators 
on the Thames were frequently obliged, at se,-eral places, 
to pa88 from one sidp of the river to the other, with great 
inconvenience and delay, because they had no such general 
right It was admitted that on many navigable rivera 
there was a custom to tow on the banks, but the privilege 
in those cases rested on the special custom, and not on any 
common law right The statutes which have given a right 
of towing on parts of the Severn, Trent, and Thames, are 
evidence that no such general right before p.xisted." 81 

It is true that in some parts of our country, where the 
civil law has been largely Influential in shaping the local 
jurisprudence, the rule of that law, on this point, is still 
in force. Thus in Louisiana, it is said that the proprietor 
of the soil adjacent to the river has no right to appropriate 
to his exclusive use the banks of a navigable water-course, 
because he has no property in the use thereof; it belongs 
to the public.82 But in a majority of the states, follow
ing the modern English rule, it is now definitely held that 
the public right of passage over the navigable streams does 
not include a right to use the banks; that navigators hav(' 
no common right to avail themseh'es of the banks as 

• 3 Kent, Comm. 425. Ln. Ann. 614, 7 Bouth. Rep. 
• Sweeney v. Shnkespelu-e, 4;.! 7:!O. 
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a towing·path, or to land or moor their vessels thereon, 
or to receive or discharge freight or passenge1'8 on the 
banks, or to approach the stream over the adjacent land, 
or even to land themselves (except perhaps under stress 
of peril or necessity), without the permission or consent 
of the riparian owner, or unless such a right has been ac· 
quired by a grant or llrescription; and that any such un· 
authorized use of the banks will expose them to the lia· 
bility of trespassers.ss So if the riparian owner has con~ 
Mtructed a wharf, it is his private property and cannot be 
used by the public without his consent. ''By the common 
law, except in case of danger or necessity, no one has a 
right to land goods upon the private property of another 
on the shore of a na\igable river."s, The same principles 
apply to the case of floatable streams. The right to float 
logs down a stream does not confer a right to run them 
upon the adjacent land, or to travel upon the banks, or 
to cause the water to overflow the banks to the injury of 
the shore-owner, and it is immaterial whether an injury 
80 occurring arises from the negligence of the party or oth· 
erwise.85 Hut where the riparian owner has only a qualifled 
interest in the shore below the line of high water mark, 
it is held that tying a float of logs to a tree standing below 
high water mark, and driving a team along the water's 
edge below high water mark, for the purpose of floating 
the logs, is a proper use of a navigable stream and not 
a trespass on the land.so But still, even under these cir· 
c1lmstances, where the owner of vessels places them betweeu 

• Ledyard v. Ten Eyck, 36 
Barb. 102; Ensminger v. Peo· 
pie, 47 III. 384; Bainbrlflge v. 
Sherlock, 29 Ind. 364; Talbott 
v. Groce, 30 Ind. 389; Steam· 
boat Magnolia v. Marshall, 39 
MIss. 100. 

• O'NeUl v. Annett, 27 N. J. 
Law, 290. 

• Haines v. Welch, 14 Oreg. 
319,12 Pac. Rep. 502; Hooper v. 
Hobson, 57 Me. 278. 

M Pursell v. Stover, (pa.) 20 
At!. Uep. 403. 
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hig,.. and low water mark in front of the property of another 
person, and keeps them there for an unreasonable time, 
making a profit out of such use of the landowner's property, 
he Ie liable in damages foc such use, since it is not an 
incident to the right of na';gation.8T 

But in some states it has been attempted to accommodatt" 
the oftt"n conflicting rights of the shore-owner and the 
navigator, by according to the latter such rights, in respect 
to the use of the banks, as are necessary for the purpo~ 
of navigation. We find this doctrine expounded by the 
supreme court of Oregon in the following terms: ''How far 
may one who has an undoubted right to navigate the 
stream meddle with or touch uJ?On the bank of the stream. 
which is private property? Whate\'er he has is founded 
upon necessity. If he has a right to meddle with thp 
bank, it is only an incidental one. Although the riparian 
owner has an absolute right to enjoy his land in all proper 
ways, the adverse party has an absolute right, as one of th(· 
public, to navigate the stream. Neither one can justly de
prive the other of his rights. If the riparian owner could 
deny the navigator the right to come to land, in a cas,' 
where the business of navigating could not be performed 
without the privilege of landing, he could deny all use of th,· 
stream. • . . While it is beyond question that tho 
riparian owner is entitled to be protected from any un
necessary intrusion upon his premises, it is equally certain 
that he cannot, solely for the maintenance of an abstraet 
right, or an exclusive possession, deny to the public tht" 
right of' navigation. He takes his title subject to this 
right vested in the public." 88 

or Wall v. Pittsburgh Harbor Co., (Pa.) 2G A.tl. Rep. 647. 
• Weise v. Swlth, 3 Oreg. 440. 
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'229. RIghts of riparian owner in general. 

The rights of a riparian owner on a navigable stream 
are substantially the same as those enjoyed by a proprietor 
bounding on a non-navigable stream, which have hereto
fore been examined and explained,SII except that in some 
respects such rights are enlarged by the greater size and 
capacity of the stream, and that he is in the enjoyment of 
some additional privileges directly connected with its nav
igable character. ''The distinction between tide waters 
and fresh, or between public and private waters, is not 
necessarily a material consideration in determining ques
tions relating to riparian rights, since riparian rights prop
er depend upon the ownership of land contiguous to the 
water, and are the same whether the proprietor of such land 
owns the 80~ under the water or not." IlO A general sum
mary of these riparian rights was given in a decision of 
the United States supreme court, which has been widely 
quoted, and which is now recognized as the leading author
ity on the question. Speaking of the shore-owner, Mr. Jus
tice Miller said: ''He is certainly entitled to the rights 
of a riparian proprietor whose land is bounded by a naviga
ble stream; and among those rights are access to the nav
igable part of the river from the front of his lot, and the 
right to make a landing, wharf, or pier, for his own use 
or for the use of the public, subject to such general rules 
and regulations as the legislature may see proper to impose 
for the protection of the rights of the public, whatever 
those may be. • • . This riparian right is property and 
is valuable, and though it must be enjoyed in due subjec
tion to the rights of the public, it cannot be arbitrarily or 
capriciously destroyed or impaired. It is a right of which, 
when once vested, the owner can only be deprived in accord-

• Supra, H 134-159. • Gould, Wntl'l'8, I 148. 
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anee with established law, and, if necessary that it be taken 
tor the public good, upon due compensation." III And fur
ther, riparian rights on navigable streams cannot be de
stroyed or materially impaired, by the state, in the COD

struction of works of public improvement, without com
pensation made.82 It is held that the riparian owner may 
use the water flowing past his land for any purpose he 
pleases, so long as he does not impede navigation.1I1 And 
it follows that no private person can complain of the use 
to which he puts the water or the amount he takes, provid
ed the public right of navigation is not impaired. Also 
the riparian owners may alter the channel of a stream by 
constructing dams and flumes, and diverting the water for 
manufacturing purposes, so far as such changes are possi
ble without an infringement of the public right to such a 
free way as would be afforded by the river in its natural 
condition.II ' And conversely, in a case in Oregon, where 
it concerned a small fresh-water stream, which was naviga
ble for small boats and floating logs only a part of the year, 
it was held that the riparian owner was entitled to the aid 
of equity to prevent a diversion of the waters from their 
natural channel, and this notwithstanding that he did not 
himself use the water-power and had sustained but small 
pecuniary damage.IIG The riparian proprietor has also a 
right to protect his land from a threatened change in the 

II Yates v. Milwaukee, 10 
WalL 49i. See, also, Potomac 
Steamboat 00. v. Upper Pot. 
S. 00., 109 U. S. 672, 8 Sup. 
et. Rep. 445, and 4 Sup. Ot. 
Rep. 15; Bowman v. Wathen, 
2 McLean, 376; Delaplaine v. 
Chicago & N. W. R. Co., 42 
W18. 214; Parker v. West Ooast 
Packing 00., 11 Oreg. 510, 21 
Pac. Rep. 822. 
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.. Holllngeworth v. Parish of 
Tenens, 17 Fed. Rep. 109. See 
supra, * 226. 

.. Morrill v. St. Anthony Falla 
Water-Power Co., 26 lWDD. 
2'22, 2 N. W. Rep. 842. 

t. Connecticut River Lnmber 
Co. v. Olcott Falls Co., (N. n.) 
21 AU. Rep. 1090. 

• Weiss v. Orelron Iron Co .. 
18 Oreg. 496, 11 Pac. Rep. 255. 
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channel of the stream by erecting along the border thereof 
a bulkhead as high 88 the original bank of the stream.96 

It is held that the person entitled to the exclusive light 
to possess and use land abutting on a navigable stn!IlUl, 
is also entitled to enjoy the riparian rights incident to the 
land, though he does not own the fee.9T As to the exact 
nature and extent of riparian rights on navigable streams, 
these may vary according to the legislation of the several 
states. The federal courts declare that the incidents or 
rights which attach to the ownership of property conveyetl 
by the United States bordering on navigable streams, will 
be determined by the states in which the lands are sitllate.l, 
subject only to the limitation that their rules do not impair 
the eftlcacy of the grant or the use and enjoyment of tlle 
property by the grantee.9S Many of the specific rights of 
a riparian owner on a navigable stream are substamillily 
identical with those enjoyed by an owner bounding on the 
15e8.8hore, and may therefore be more fully discussed under 
the general head of ''littoral rights." The particular ques· 
tions relating to the right of access to the water, fisheries, 
alluvion, etc., will be found treated in the succeeding chap
ter. 

§ 230. lUght to build wharves and landings. 

In those states where, by the local law, the line of n 
riparian owner on a navigable stream extends to low water 
mark, it is held that the owner, being thus invested Witll 
title to the shore, and having tlle right to the exclusive 
use thereof, has also the right (unless restrained by law 

.. Barnes T. Marshall. 68 Cal. 
569. 10 Pac. Rep. 115. 

fT Hanford T. St. Paul & D. 
R. Co., 43 Minn. 104, 42 N. W. 
Rep. 500. 

.. Packer v. Bird, 137 U. S. 
661. 11 Sup. Ct. Rep. 210; St. 
LouIs v. Myers, 113 U. S. 666, I) 
Sup. Ct. Rep. 640. 
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or ordinance) to establish a private wharf or landing theJ"l. ... 
on, and make reuonable charges for its use by those nav
igating the river." And the lJnited States supreme court 
holds that riparian proprietors on streams navigable in 
faet have the same right to COMtruct suitable landings 
and wharves, for the convenience of commerce and naviga
tion, as riparian proprietors on navigable waters a.tfected 
by the ebb and :flow of the tide.lOO In Wisconsin, the role 
Is that the riparian owner haa the right to construct, in 
shoal water in front of his land, proper wharves and piers 
In aid of na\"igation, and, at his peril of obstructing naviga
tion, through the water far enough to reach actually naviga
ble watf>1".tOl In Iowa. thp riparian proprietor of land 
situated outside of an incorporated town or city has a right 
to erect private wharves or landings on the shores, it they 
conform to the state regulations (if any) and do not ob
struct the parammtnt right of navigation; but wharves 
erected within the corporate limits of any town or city 
must yield to the paramount right of the corporation, when 
granted by the law by which the corporation is created.t02 

On similar principles, it is held that those owning lands 
along floatable streams may lawfully, until prohibited by 
statute, construct in front of their land proper booms to aid 
in :floating logs, but not 80 as to violate any pubHc law 
or obstruct the navigation of the river by any method in 
which it may be used, or infringe upon the rights of other 

• Ensminger v. People, '7 m. 
384; Oblcago v. LaJlln, 49 m. 
172; Balnbrldge v. Sherlock, 
29 Ind. 36l; East Baven v. 

Hemingway, 7 Conn. 186; Ryan 
v. Brown, 18 Mlch. 196; Fry v. 
Campbell's Creek Coal Co., (W. 
Va.) 16 S. E. Rep. 796; Bond v. 
Wool, 107 N. Oar. 188, 12 S. )II. 
Rep. 28L 
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- RaJIroad Co. v. 8churmeler, 
7 Wall. 272. 

m Diedrich v. Northweatem 
R. Co., 42 WI& 248; Cobn v. 
Wausau Boom Co., 47 WI& 314, 
2 N. W. Rep. M6. 

- Grant v. CIty of Da .... 
POrt. 18 low .. 1'l9. 
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riparian owners.toa On the other hand, in Pennsylmnia, 
it is held that a riparian owner on the Delaware has no 
right to make any erection between high and low water 
mark without express authority from the state.t04 And 
in Atlee v. Packet Co.,1011 it was said that a pier erected 
in the navigable water of the Mississippi river, for the sole 
use of the riparian owner, as part of a boom for logs, with
out license or authority of any kind, except such as may 
arise from his ownership of the adjacent shore, is aD. lID

lawful structure. Such a structure, it was said, differs 
very materially from wharves and other like constructions 
made to aid and facilitate navigation, and generally regu· 
lated by city or town ordinances, or by statutes of the state, 
or other competent authority. 

§ 231. lUght to reclaim. submerged lands. 
In the state of Minnesota, it is held that the owner 

of land bounded on a navigable stream has the right, by 
virtue of his ownership of the bank, to enjoy free communi
cation between his abutting premises and the navigable 
channel of the river, and may fill out into the river, beyond 
low water mark, to navigable water, so as to make the 
shore available for the uses connected with navigation, 
and to this extent he is entitled to the exclusive ~cupancy 
of the bed of the stream, subordinate and subject only to 
the rights of the public with respect to navigation, and 
euch needful rules and regulations for their protection as 
may be prescribed by competent legislative authority; and 
such riparian rights are property, and cannot lawfully be 
taken for public use without just compensation.loa And 

.. Stevens Point Boom 00. v. 
BellIy, 44 Wis. 295 . 
.. 'lbllcom FIBbIng Co. T. Car

ter, 61 Pa. St. 21 . 
.. 21 Wall. 389. 

.. OarD T. Stillwater Street 
By. Co., 28 Minn. 373, 10 N. W. 
Rep. 205; BrlBblne v. St. Paul « 
8. O. B. Co., 28 Minn. 114. 
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also it i8 held, in the same state, that this right to reclaim 
and occupy the submerged lands out to the point of nav
igability, though originally incident to the riparian estate, 
may be separated therefrom, and be transferred to and en
joyed by persons having no interest in the original riparian 
estate.lOT But inasmuch as the title to the bed of the 
stream is in the state, and the actual proprietary interest 
of the riparian owner extends to low water mark at the fur
thest, it is evident that such a right to 1lll in and occupy 
to the point of navigability must rest upon an implied 
license from the state. It is accordingly held, in the state 
to which we have referred, that the establishment by leg
islative authority of a harbor or dock line in navigable wa
ters is an implied grant to the owners of the adjacent up
land of the right to occupy the land between low water 
mark and such line, title to which is in the state, and to 
build on or fill up the same 80 as to extend the upland to 
such dock line.lOS And the same doctrine is recognized in 
Rhode Island and perhaps some other states.lOIl In New 
Jersey, although the title of the riparian owner on naviga
ble water extends only to high water mark, it is held, in 
virtue of a local custom now having the force of established 
law, that the adjacency of the land of such an owner to the 
stream invests him with a license to 1lll in and dock out 
on the public domain in front of his land to such an exteut 
as does not interfere with public rights, and this licensl', 
when executed, becomes irrevocable.110 So also in Mary-

1ft Hanford v. St. Paul & D. 
R. Co., 43 Minn. 1M, 44 N. W. 
Reo. 1144. 

• 01 Miller v. Mendenhall, 43 
lfinn. 95, 44 N. W. Rep. 1141. It. Abom v. Smith, 12 R. L 
373; Engs v. Peckham, 11 R. 
I. 223; Gerhard v. Comm'n, 15 
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R. I. 334, 5 Atl. Rep. 100; Nor
folk v. Cooke, 27 Gratt. 438; 
Guy v. Hermance, 5 Cal. 74; 
Eldridge v. Cowell, 4 Cal. SO . 

110 New Jersey Zinc Co. v. 
Morris Canal Co., 44 N. J. Eq. 
398, 15 Atl. Rep. 227. 
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land, under the act of 1796, conferring on lot-owners in the 
city of Baltimore fronting on the water the right to make 
improvements in the water, it is held that such O\l-ners, 
while not having a technical fee in the submerged land, are 
entitled to the franchise and a perpetual use of th'l lund 
for the purpose of erecting and keeping up the improve· 
ments.tll 

But on the other hand, in some states, gre:\t "tress being 
laid upon the state's ownership of the land ul1dm' nllvigaN(' 
waters, it is denied that the riparian owner has any right 
or license, positive or implied, to reclaim or occupy below 
the line which marks the limit of his estate in fee. And 
as a consequence of this doctrine it is held that if land is 
made by a stranger, by filling in earth in front of the estate 
of a riparian ol'mer, from low water mark into the stream, 
and wharves and docks are built thereon, the riparian 
owner cannot maintain ejectment for such property.1l2 
And in New York it is said that where one, without right, 
enters on and fills up land under navigable water, thereby 
raising it above the water, he acquires no title to such 
land, and is not an "adjacent owner" under the statute giv· 
ing to such owners a preferential right to purchase the 
hWu . 

§ 232. Preferential right to purchase. 
In some states, as in New York, it is provided by statute 

that lands under the navigable waters may not be granted 
by the state ''to any person other than the proprietor of 
the adjacent lands." And this, it is held, refers to the pro
prietors of the adjacent uplands.1u Where a riparian 

111 Horner v. Pleasants, 66 
Md. 475, 7 Atl. Rep. 691. 

"' Austin v. Rutland R. 00 .. 
45 Vt. 215. 

m People v. Oomm'1"8 of Land 

Office, (N. Y.) 32 N. E. Rep. 
139. 

"I Humsl'Y v. New York & N. 
E. U. Co .. Ul N. Y. 423, 21 N. 
E. Rep. 1066. 
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owner conveys his land, he cannot reeerve any right to the 
adjacent land UDder the water, of which he has received 
DO grant from the state, but the grantee becomes the ripa
rian owner, and as such is entitled to apply to the stat~ 
for a grant of the land UDder the water.UII But the con
veyance of land for a railroa.d right of way, partly abov~ 
and partly below high water, along the bank of a river, by 
one owning the adjacent uplands, does not destroy the 
grantor'. character as rip.uian owner so that a patent may 
not iBaue to him, as the owner of adjacent land, for the land 
lying next under the water.us In North Carolilla, the code 
excepts from entry landi covered by navigable stream&, 
but with a proviso "that persons owning lands on any nav
igable sound, river, creek, or arm of the sea, may, for the 
purpoae of erecting wharves on the side of the deep water 
thereof, next to their own land, make entries of the land 
covered by water adjacent to their own, as far as the deep 
water, and obtain title as in other CaBea." .And it is held 
that this was not intended to wrest from the riparian owner 
any rights he already had, but only to allow him to acquire 
an absolute instead of a qualified property.IlT 

.• 11 Blnckslee Manu!. 00. v. Aldrldge, (N. Y.) 32 N. E. Rt>p. 
Blnckslee Iron Works, (N. Y.) 00. 
29 N. E. Rep. 2. 'u Bond v. Wool, 107 N. oar. 

m New York Cent. R. 00. v. 139, 12 S. E. Rep. 281. 
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LITTORAL RIGHTS. 

[By \he Editor.] 
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2M. Severance of riparian rights. 

i 233 

B. Determination of boundariea as between adJolntD' ownen. 

§ 883. Ie Tide-lands" defined. 

The tenn "tide-lands," which is now constantly and 
familiarly used on the PaciJic coast, is not a technical 
term of the common law. It appears to have been ftrst 
('mployed in a statute of California, enacted in 1861, en
titled "An act to provide for the sale of marsh and tide 
lands of this state." But its precise meaning has been 
fixed by the courts with very little diftlculty or difterence 
of opinion. It means such lands as art; periodically cov-
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ered and uncovered by the rise and fall of the ord.inary 
tides on the sea·coast or in a bay, estuary, or arm of the 
sea. It is never understood as including any land which 
is pennanently submerged by the waters of the ocean or 
the bay.! The tenn has been adopted, in legislative and 
judicial use, in Oregon and Washington, where it bears 
precisely the same meaning. Thus, in the fonner of those 
states, it is said that the phrase "tide-lands" applies to lands 
covered and uncovered by the ordinary tides, which the 
state owns by virtue of its sovereignty, and thus cor
responds with the shore or beach, which at common law is 
that land lying between ordinary high and low water mark. 
It must be such land as is alternately covered and left dry 
by the ordinary flux and reflux of the tides. Lands adja
cent to navigable waters, where the tide flows and reflowg. 
come within the description. Hut it cannot h.' Raid 10 

apply to lands which are covered with water the greater 
part of the year.2 So it is ruled that an isolated sand
bank, alternately covered and exposed by the tides, which 
is situated in the Columbia river a mile from the Oregon 
shore, and entirely discounected from the main land, is not 
"tide-land," within the proper meaning of that term.1 

§ 234. Meaning of the terms "shore" and "beach." 

These two synonymous tenns are frequently employed 
in legislative and judicial language, as well as in convey
ances between individuals where the sea is intended to be 
given as a boundary. Their meaning is now clear and well 
fixed. By the civil law (and the modifled fonn of it in 

1 People v. Davidson, 30 Cal. 
379; Rondell v. l1'ay, 32 Cal. 
8M; Walker v. State Harbor 
Comm'l"8, 17 Wall. (}IS; Walker 
v. Marks, 2 Sawy. l62. 
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2 AndnlS v. Knott, 12 Ore~. 

MI, 8 Pac. Rep. 763. 
• Elliott v. Stewart, 16 Ores. 

259, 14 Pac. Rep. 416. 
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force in Louisiana), the shore of a sea or bay extends as 
far up as the line marked by the highest tide in winter.4 

Bnt by the common law the dividing line between upland 
and shore is marked by the advance 'of the ordinary flOOd 
tide; that is, it does not extend as far up as the line 
reached by the waters under the stress of storms or at 
the period of the spring tides. Thus, in an early Massa
chusetts decision it was said: "The seashore mURt b<~ 

understood to be the margin of the sea in its usual and 
ordinary statP. Thus when the tide is out, low water mark 
is the margin of the sea, and when the sea is full, the 
margin is high water mark. The seashore is therefore all 
the ground between the ordinary high water mark and low 
water mark. It cannot be considered as including any 
ground always covered by the sea, for then it would have 
no definite limit on the seaboard. Neither can it include 
any part of the upland, for the same reason. ThIs delini
tion of the seashore seems to result necessarily from its 
nature and situation." II As for the term "beach," it is 
considered by the courts as the exact equivalent of "shore." 
Thus it is said that this word, "in its ordinary significa
tion, when applied to a place on tide-waters, means the 
space between ordinary high and low water mark, or the 
space over which the tide usually ebbs and flows. It is 
a term not more significant of a sea margin than 'shore j' 
and 'bounding on the shore' does not include the shore." 
Whence the court concluded that ''bounded westerly by 
the beach" would not include the land between high and 
low water mark.s 

• City of Galveston v. Me
nard, 23 Tex. 349; ClvU Code 
La., art. 451. 

• Storer v. Freeman. 6 Mass. 
435. See, also, Providence 
Bteam Engine Co. v. Provi-

LA.W W. R.-32 

dence & S. Steamsblp 00., 12 
R. I. 34ft 

• NUes v. Patch, 13 Gray, 2M. 
See, also, Doane v. "illcutt, Ii 
Gray, 355; Hodge v. Boothby, 
48 Me. 68. 
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§ 235. High and low water mark. 

"High water mark," 88 the term. is used with reference 
to boundaries on tidal waters, means the line to which the 
waters advance at the flood of an ordinary or usual high 
tide. That is, it excludes on the one hand the line of the 
periodical extraordinary tides or that marked by the 
furthest reach of the waters in storms, and on the other 
hand the line marked by the periodical lowest tides at 
their flood. In other words, high water mark is determined 
by the reach of the medium high tide between the spring 
and the neap tides. On this definition the authorities are 
very generally agreed.T But there is a decision in Califor
nia to the effect that by the designation "usual" or "ordi
nary high water mark," as applied to tide waters, is meant 
the limit reached by the neap tides.s This, it will be per
ceived,-if the court chose its language with scientifte 
precision,-would give the upland proprietor the beneftt of 
the strip between the mark of the medium flood tide and 
that of the neap tide, which is not usually accorded to 
him. But if this is the meaning of the decision, it is not 
borne out by the weight of authority. In regard to the 
term. "low water mark," it is detlned by the same authori
ties, as the line marked by the lowest ebb of an ordinary or 
usual tide. It corresponds with the legal meaning of 
''high water mark" in rejecting the extraordinary flux 
and reflux of the water, and in being determined by the 
reach of the medium or average tide. 

T New Jersey Zinc Co. v. Mor 
ria Canal Co., 44 N. J. Eq. 398, 
15 Atl. Rep. 2'27; Howard V. 

lDgersoll, 13 How. 423; Ger
rish T. Proprietors. 26 Me. 395; 
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Stover v. Jack, 60 Pa. st. 009; 
ctty of Galveston T. Menan!, 
23 TeL 349. 

• Teschemacher T. Thompson, 
18 Cal 11. 
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§ 236. Seashore as a boundary. 

It is a general rule that a grant ot lands bounded by 
na,igable tide-water carries no title to land below high 
water mark.9 But still, a deed will be understood to con· 
vey the land to low water mark, when that construction 
is necessary to make the distances and acreage agree. with 
the deed.10 Thus, calls in a deed which describe a parcel 
ot land on the seashore as nmning "to the water and thence 
by the water," will be held to carry the grant to low water 
mark.ll And it is said that the word "adjoining," in the 
description ot premises conveyed, meanS "next to " or "in 
contact with," and excludes the idea ot any intervening 
space. Hence the description of the premises granted as 
"adjoining the Atlantic ocean," with the additional words 
''bounded on the ocean," carries title to the line of ordinary 
high water, with all the incidents ot riparian ownership 
upon tidal watRrs.12 Where a street ot a city is bounded 
on one side by one of the Great Lakes, the owner of the 
block on the other side takes only to the center of the 
street, while the fee of the half bounded by the lake reo 
mains in the original proprietor, subject to the public ease· 
ment.l8 In a case in llinnesota, where it appeared that 
the owner ot land abutting on Lake Superior platted it, 
together with the shallows beyond the shore, and sold 
blocks with reference to the plat, it was held that the 
gradual encroachment of the water on one of the shore 
blocks, so as to entirely submerge it, did not vest the title 
thereto in the owner ot the adjacent inland block.a 

• De Lancey v. Plepgl"ol8, Ii 
N. Y. Supp. 681. 

.. Oakes v. De Lancey, (N. 
Y.) 30 N. E. Rep. 974. 

II Babson v. 'i'alnter, 79 Me. 
368, 10 At!. Rep. 63; Snow T. 

lIt. Desert Iteal Estate Co., 54 
Me. 14, 24 At!. Rep. 4:..J • 

II Yard v. Ocean Beach AslIo., 
(N. J.) 24 AU. Rep. 729. 

II Banks v. Ogden, 2 Wall 57, 
.. GUbert v. Eldrldge, 47 Mlnn. 

210, 49 N. W. Rep. 679. 
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§ 237. Title of United Statea to ~lands of ter
ritory. 

While any portion of the United States remains under 
the territorial form of government, the title to its tidt'
lands is in the United States, except in so far as portioDS 
of tbe same may have been already granted to privah' 
owners. This is not disputed. But a question baa been 
made as to the nature of the title thus held by the United 
States, and particularly as to the power and right of the 
general government to make private grants of such lands. 
Two decisioJl8--()ne in Oregon and one in Alabama-have 
held that the United t:;tates has no jus disponendi of such 
lands, that it holds them merely in trust for the future 
state, and that, because each new state must be admitted 
to the Union on an equal footing with the older states, 
therefore it is not within the lawful power of the federal 
government to convey away any portion of its shores. In 
the Oregon case, the learned court remarked: ''The tide
lands belong to the state of Oregon by virtue of its sov
ereignty. . . • But it is contended that this sovereignty 
did not attach until the state was admitted into the 
Union. This is true, but it is also equally true that the 
United States government has no constitutional or statu 
tory authority 'In so act towards a territory, or 80 dispose of 
the lands within a territory, as to make it imp088ible to 
admit such territory upon an equal footing with the other 
states of the Union. In all matters which touch the 
sovereignty, the general government is, in the very naturt> 
of our system, simply a protector thereof until the territo~· 
assumes the ampler powers of a state, and becomes thereby 
enabled to assert and protect its own sovereignty." 111 And 

.. HInman v. Warren. 6 Oreg. 408. 
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the decision in Alabama, 80 far as it deals with this sub· 
ject, was ruled on substantially the same grounda.18 

Now this doctrine, in 80 far as it can claim to have any 
foundation in authority, is based upon a misunderstanding 
of the celebrated case of Pollard v. Hagan,l1 or upon the 
employment, in the opinion in that case, of certain terms 
and expressions, which do indeed appear to lend counte
nance to the doctrine in question, but do not fairly warrant 
it when read in the li(lht of the facts of the case and Itllb

jected to a proper scrutiny. One of the head·notes to that 
case reads as follows: "The shores of navigable waters 
and the soils under them, were not granted by the consti· 
tution to the United States, but were reserved 1» the 
states respectively; and the new states have the same 
rights, sovereignty, and jurisdiction over this subject as the 
original states." And in the course of the opinion of the 
majority it was said: "To give to the United States tile 
right to transfer to a citizen the title to the shores and the 
80ils under the navigable waters would be placing in their 
hands a weapon which might be wielded greatly to the 
injury of state sovereignty and deprive the states of the 
power to exercise a numerous and important class of police 
powers." But this case was concerned solely with the 
disposition of certain lands held by the United States under 
an express trust. And hence it is no authority whatever 
for the proposition that, in the absence of such a trust, 
the general government is restrained from disposing of tide
lands in a territory merely because that territory may after
wards become a state. This will sufficiently appear from 
the following extracts from the opinion 'of McKinley, J.: 
''The United States never held any municipal 8Overeignty, 
jQl'iBdiction, or right of soil in and to the territory of whlch 

II Mayor of Mobile v. Eslava. 9 Port. 577. 
It 3 How. 212. See, also, Pollard v. Kibbe, 9 How. 471. 
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Alabama or any of the new states were formed, except. 
for k>mporary purposes, and to execute the trusts created. 
by the acts of the Virginia and Georgia l(>gislature8 and 
the deeds of ce88ion executed by them to the United Stat~ 
and the trust created by the treaty with the French RE>puh
lic of the 30th of April, 1803, ceding Louisiana." Anu 
again: "Whenever the United States shall have fully exe
cuted these trusts, the municipal sovereignty of the new 
states will be complete throughout tlteir respective borders,. 
and they and the original states will be upon an equal 
footing in all respects whatever. We therefore think the 
United States hold the public lands within the new stutt'S 
by force of the deeds of cession and the statutes conne<:ted 
with them, and not by any municipal sovereignty which it 
may be supposed they P088e8S or have reserved by Compilct 
with the new states for that particular purpose." 

In a more recent case in the federal supreme court, th ... • 
remark was made that tide-lands acquired by the United 
States by cession from Mexico were ''held in trust for the 
future state" of California.18 -But the grant there to b" 
con~trueu was one made by the city of San Francisco, and 
hence the case has no direct bearing on the question of 
the power of the United States to convey such lands. And 
the case of Hardin v. Jordan19' is sometimes referred to as 
if it supported the theory that shore-lands are inalienable 
by the federal government. But the patent in that ca~ 
was issued after the admission of the state. And the point 
there decided was that a grant made by the United States, 
under such circumstances, extend! no further than to 
high water mark. And it was observed that the title to the 
shores of navigable waters, and to the submerged lanus, 
is incidental to the sovereignty of the state (that is, when 
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II Weber v. Harbor Comm'rs, 18 Wall_ 57. 
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the state is organized), and cannot be retained (that is, 
retained by the United States upon the admission of the 
state) or granted out to individuals by the United States 
(that is, after the title of the state has attached) 

Upon reason and principle it is impossible to accept the 
theory of the Oregon conrt as correct. The rights and 
powers of the general government in respect to lands of 
which it is the proprietor cannot thus be restricted on Ute 
fanciful notion of a ''trust'' for a possible future state. It 
would scarcely be contended, for example, with any de~ 
of seriousness, that the United States cannot lawfully 
convey to private persons lands embracing portions of the 
shore of "Bering sea, merely because in the remote r olture, 
Alaska may possibly be erected into a state. It is true 
that a new state must be admitted into the Union on an 
"equal footing" with the older states. But this does not 
imply that it must be the owner of an equal amOlmt of 
territory, or equally the source of title to all the lauds 
within its boundaries. If this were so, the United States 
could never dispose of an acre of public land, inlnnd or 
shore. The equality spoken of is political equality. And 
the sovereignty of the new state has nothing to do with 
its proprietary rights. Though it may not own Ilny por· 
tion of its shore, it is sovereign over that shore, as much 
as over any other portion of its territory. For it will 
always retain the jus publicum, which can never be alien· 
ated either by the United States or by the state itself. It 
is this alone which is held in trust for the future state. 
And the remarks made in Pollard v. Hagan can propl~l'J.v 
be carried no further than this. For it was there observed 
that if the control of the shores could be granted away, 
the state would be deprived of many valuable police powers. 
But those powers the state still retains after the land has 
passed into private ownership. The true doctrine is. that 
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the United States may validly sell or otherwise dispoae of 
the tide-lands bordering the coast of a territory, subject to 
the municipal control, or police jurisdiction, or the jus 
publicum, of the future state; and that when that state 
is admitted into the Union, it acquires the control as 
sovereign over all its shore, and as sovereign and pro
prietor over all such lands not previously granted 
away by ·the United States. In the remaining casea 
in which this question has been considered the cor
rect view has been apprehended and applied.20 But it 
was still believed, in some of the western states, that the 
matter was involved in such a degree of doubt as to call 
for some authoritative confirmation of titles thus derived. 
Accordingly the constitution of Washington declares that 
"the state of Washington disclaims all title in and claim 
to all tide, swamp, and overflowed lands patented by the 
United 8tates." And it is held that this was substantially 
a grant of the state's interest in such lands, and such 
interest passed to the grantee in a patent from the United 
States previously issued which covered lands lying betWt!eJl 
ordinary high and low tide.21 

§ 238. State's ownership of shore and hts. 

It is well settled that the state is the owner in fee of 
the seashore, and of the shores of all tidal rivers, estuaries, 
inlets, and bays, within its territorial jurisdiction, except 
in so far as portions of the same may have been already 
granted to private owners, and subject to the paramount 
right of congress to regulate commerce and navigation.2% 

• Sblvely T. Welch, 20 Fed. 
Rep. 28; Caae v. Toftus. 39 Fed. 
ReD. 730. 

II Scurry v. Jones, (Wash.) 30 
Pac. Rep. 720. 
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II Amold v. Mundy, 6 N. J. 
Law, 1, 10 Am. Dec. 300; Gough 
v. Bell, 21 N. J. Law, 156; Statt
T. Prosser, (Wash.) 30 Pac. ReI>. 
734. 
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In California, it is said that the lands belonging to the 
state are distinguishable into two general classes; first, 
those which it owns by virtue of grants from the United 
States; second, those which it owns by reason of its sov
ereignty. And the second class includes the shore of the 
sea and of ita bays and inlets, in the common law definition 
of the word "shore," that is, the space usually overflowed 
by the ordinary tides.:l3 And the common law doctrine as 
to the doIninion, sovereignty, and ownership of lands under 
tide-waters on the borders of the sea applies equally to the 
lands beneath the navigable waters of the Great Lakes; 
and such doIninion, BOvereignty, and ownership belong to 
the states, respectively, within whose borders such lands 
are situated, subject always to the right of congress to 
control the navigation 80 far as may be necessary for the 
regulation of foreign and interstate commerce.2' As a 
consequence of this doctrine, it follows that a riparian own
er of land bordering on tide-waters cannot maintain eject
ment against persons who have taken possession of, and 
erected buildings on, the land below high tide mark, the 
title and power of disposal of which have been reserved to 
the state; the remedy, if any, is in equity.21J It should be 
remarked, however, that in Massachusetts, by the colonial 
ordinance of 1647, the proprietors of upland bounding on 
the sea have an estate in fee in the adjoining flats above 
low water mark and within 100 rods of the upland, with 
fnll power to erect wharves and other buildings thereon, 
subject, however, to the reasonable use of other individual 
proprietors and of the public for the purposes of naviga
tion, and subject al80 to such restraints and limitations of 

• People T. Morrill, 26 Cal. 
336; LoUC Beach Land & '" . 
00. v. Richardson, 70 Cal. 200. 
11 Pac. Rep. 600. 

.. Illinois Cent. R. Co. v. I11l
nois, 13 Sup. Ct. Rep. 110. 

• Pierce v. Kennedy, 2 Waah. 
st. 324, 26 Pac. Rep. liM. 
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the proprietol'8' use of them as the legislature may see fit 
to impose for the preservation and protection of public and 
private rights.28 

§ 239. Nature of state'. title. 
While the state is thu the proprietor of ita aea-coaat 

and of the shopes of tidal rivera and bays, it does not foJ· 
low that it holds such property in quite the same manner 
as a private person may hold the fee simple of an estate 
in land. "It has been very common," says the learned 
court in Rhode Island, "to speak of the right of the state 
in the shores as a fee. This is proper only by analogy. 
To hold that the state owns the shores in fee in the same 
sense in which it owns a court·house or a prison, or in 
which the United States owns public lands, or a citizen 
may own land in fee, would lead to consequences which 
need only to be considered in order to show that such can 
never have been the nature of the right." The true doc· 
trine is that such property of the state ''is a trust for the 
public, a power to control and regulate, to subserve the 
good of the public, and not a private property." 21 And 
this view has the support of unimpeachable authority, as 
well as of sound reason.28 

§ 240. Grant by state of tide-lands to private 
owner. 

Some few cases are to be found in the books which seem 
to assert an absolute and unqualified right in the state 

• Comm. v. Alger, 7 Cush. 53: 
Storer v. Freemau, 6 Mall8. 435; 
Boston v. RIchardson, 105 Mass. 
351: Drake v. Curtts, 1 Cush. 
395; Locke v. Motley, 2 Gray, 
265. . 

It Providence Steam E~e 
Co. v. Providence & s. Steam· 
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sWp Co., 12 R. L 348. 34 Am. 
Rep. 652. 

II Smith v. Maryland, 18 How. 
71: Illlnols Cent. R. Co. v. DU· 
nois, 13 Sup. Ct. Rep. 110; WU· 
SOD v. Welch, 10 Oreg. 353, 7 
Pac. Rep. 341. 
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to grant away its tide-lands as it may see fit, without refer
ence to the rights of the public of which it is the conser\'a
tor.2.8 But these cases, if their particular facts require 
them to go this far, are inconsistent with the generally 
accepted doctrine stated in the preceding section,-that the 
title of the state to such lands is only a trust for the p~
ervation and improvement of those public rights. As a 
necessary consequence of this doctrine it tollows that the 
power of disposal vested in the state is limited to the sale 
or lease of the usufruct of the shore or waters, as by 
granting exclusive rights of fishery or the like, or ·the sale 
or grant of definite portions of its shore-land, not 80 great 
in amonnt as materially to impair the public rights, and 
made with the special intention that such grants shall 
be nsed for the building of wharves or other structures 
designed to be in aid of the public rights of navigation 
and commerce. Theee propositions are fully sustaI.ned 
by the decision of the United States supreme court in 
a very important case recently before it. It was held tha t 
a statnte of lllinois, purporting to grant to the minois 
Central Railroad Company all the right and title of the 
state to the submerged lands constituting the bed of Lake 
Michigan, for one mile from the shore opposite the com· 
pany's tracks and breakwater in the city of Chicago, to be 
held in perpetuity without power to alienate the fee, was 
in excess of the legislative power of the state, and inop
erativ~ to affect, modify,. or in any respect control the soy· 
ereignty and dominion of the state over such lands or its 
ownership thereof, and consequently that it was within 
the constitutional power of the legislature to annul such 
grant by a snbsequent repealing act.80 In the course of 

• A.ttorney General v. Ste- Dec. 526; City of Galveston v. 
vens, 1 N. 1. Eq. 369, 22 Am. Menard, 23 Tex. 349. 

M Illlnois Cent. R. Co. v. nll-
(507) 
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the oplDion, after showing that the atate'. title to landa 
under the navigable waters of Le.ke Michigan was the 
same 88 the title of a state to BOn. under tide-waters by 
the common law, it was said: "B,t it is a title ditrerent 
in character from that which the state holds in lands in· 
tended for sale. It is different from the title which the 
United States bold in the public lands which are open to 
pre-emption and sale. It is a title held in trust for the 
people of the state, that they may enjoy the navigation 
of the waters, carry on commerce over them, and have lib· 
erty of fishing therein, freed from the obstruction or inter
ference of private parties. The interest of the people 
in the navigation of the waters and in commerce over them 
may be improved in many instances by the erection of 
wharves, docks, and piers therein, for which pnrpose thl! 

state may grant parcels of the submerged lands; and, 80 

long as their disposition is made for such purpoae, no valid 
objections can be made to the grants. It is grants of 
parcels of lands under navigable waters that may durd 
foundation for wharves, piers, docks, and other structures 
in aid of commerce, and grants of parcels which, being 
occupied, do not substantially impair the public interest 
in the lands and waters remaining, that are chiefly con· 
sidered and sustained in the adjudged cases as a valid 
exercise of legislative power consistently with the trust to 
the public upon which such lands are held by the IiJtate. 

But that is a very ditrerent doctrine from the one which 
would sanction the abdication of the general control of the 
state over lands under the navigable waters of aD. entire 

nols. 13 Sup. Ct. Uep. 110. It 
should be noticed. however. 
that this case was in reallty de
cided by a minority of the 
court. Mr. Chief Justice Fuller 
and Mr. Justice Blatchford 
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took no part in the decl8ion. 
and Messrs. JUoIItices Gray. 
Brown. and Shiras dissented. 
Consequently the opinion ill 
that of the remaining four 
members of the court. 
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harbor or bay, or of a sea or lake. Such abdication ia not 
consistent with the exerciae of that trust which requires 
the government of the state to preserve such waters for the 
use of the public. The trust devolving upon the state for 
the public, and which can only be discharged by the manage
ment and control of the property in which the public has 
an interest, cannot be relinquished by a transfer of the 
property. The control of the state for the purposes of 
the trust can never be lost, except as to such parcels as are 
used in promoting the interests of the public therein, or 
can be disposed of without any substantial impairment 
of the public interest in the lands and waters remaining. 
. • • A grant of all the lands under the navigable waters 
of a state has never been adjudged to be within the legislative 
power; and any attempted grant of the kind would be hel~ 
'if not absolutely void on its face, as subject to revoca· 
tion. The state can no more abdicate its trust over prop-
erty in which the whole people are interested, like naviga. 
ble waters and soils under them, so as to leave them entirely 
under the use and control of private parties, except in the 
instance of parcels mentioned for the improvement of the 
navigation and use of the waters, or when parcels can be 
diflposed of without impairment of the public interest in 
what remains, than it can abdicate its police powers in the 
administration of government and the preservation of 
the peace. In the administration of government the use of 
such powers may for a limited period be delegated to a 
municipality or other body. but there always retnains with 
the stnte the right to revoke those powers and exercise 
them in a more direct manner, and one more conformable 
to its wishes. So with trusts connected with public prop
erty, or property of a special character, like lands under 
navigable waters; they cannot be placed entirely beyond 
the direction and control of the state." 
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In accordance with these general principles, it is held, 
in New York, that a grant of land under tide-water gives 
to the grantee a title to the lOil, but does not authorize 
an interference with the public rights in the waters. Such 
grants are made in the interests of commerce, and operate 
as a license to the grantee to erect wharves and piers upon 
the lands granted, which those interests require. But 
while the grantee, by virtue of his proprietary interest, 
can exclude all other peraons from the permanent occupa
tion of the land granted, yet the state, by making the 
grant, does not divest itself of the right to regulate the use 
of the granted premises in the interest of the public a.nd for 
the protection of commerce andnavigation.11 Itisundoubted 
tliat the legislature may lawfully grant an usufructuary 
interest in the public waters, ae a right to take fish, or to 
plant and gather oysters; IUld it may make such a grant 
to one citizen to the exclusion of others.82 And the pro
\ision of the federal constitution that the citizens of each 
state shall be entitled to all the privileges and immunities 
of citizens in the several states does not entitle the citizens 
of the various states to share in the common property of the 
citizens of a particular state. Hence it is competent for 
a state to confine the right of 1lshing in its navigable 
waters to its own citiy.ens.aa Furthermore, in 80 far as the 
state may grant away any portion of its tide-land, it may 
make such grant to any person, the littoral owner or a 
stranger, as it may see fit, unless restrained by a statute 
giving to the proprietor of the adjacent upland a preferen· 
tial right to become the purchaser.S. But, as we shall 

11 People v. New York & 
Staten Ialand Ferry Co., 68 N. 
Y.71. 

o Paul v. Hazleton, 37 N. J. 
Law, 106; Rogers v. Jones, 1 
Wcnd.237. • 
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II McCready v. Virldnla, 94 u. 
s. 391; State v. Medbury, S n. 
I. 138. 

.. Hoboken v. Penna. R. Co., 
124 U. S. 656, 8 Sup. at. Rep. 
6-I.'J, s. c., 16 Fed. Rep. 816; 
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presently endeavor to show, the littoral owner, merely as 
such, has certain valuable rights, which are property, and 
which cannot be taken from him without compensation. 
And if this doctrine is eetablished, it will follow that the 
state, in making a grant of tide-lands to a stranger, if the 
effect is to cut off the littoral owner from his access to the 
water, must compensate him for the deprivation. 

It is also held that the title to the shore will not pass by 
implication. That is, a grant by the sta,te of the upland 
will not carrY. the adjacent tide-land without express 
words.811 But it seems that title :00 tide-lands may be ac
quired by the littoral owner making improvements upon 
them or reclaiming them, under an implied license from the 
state, or by force of a local CUStom,88 and perhaps also by 
disclaimer by the paramount owner and the recognition 
of title in the claimant.aT But exclusive riparian righta do 
not attach, as a matter of course, to a grant of lands under 
tide-water. Whether they do so or not depends upon the 
express terms of the grant, or upon the intent of the parties 
as shown by prior use, by the object of the grant, or by 
other circumstances from which the intent may be inferred. 
In the absence of an express grant of the right of wharfage, 
or of any manifest intent to convey it, no exclusive right 
of wharfage passes as incident to a grant by the state of 
land under water, below high water mark, in a harbor 
or navigable stream. ''In the absence of an express grant 
of wharfage, or of such manifest intention, the city or the 
state, as the case may be, may mbke successive grants of 
its lands under water, each in front of the former, to differ
ent grantees, without any violation of the rights of either; 

Martin v. O'Brien, 34 MIsa. 21. 
• Comm. v. Roxbury, 9 Gray, 

451. 
"Bell v. Gough. 23 N. J. 

Law, 624. See Stevena v. Pat-

erson &I N. R. Co., 34 N. J. 
Law, 532. 

IT Dunham v. Townshend. 118 
N. Y. 281, 23 N. E. Rep. 361. 
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and neither the ftnrt Dor the last grantee wDl acquire aD,. 
exclusive riparian privileges. None of such grantees are 
in any proper eenee riparian owne1'8 at all, and riparian 
rights do not attach to such grants. In this state [New 
York], where the common law on the subject prevails, and 
the state is owner of the soil below high water mark, it 
was long since settled that a grant of such lands, even 
with a right to erect a wharf expressed in the grant, was 
by implication of law not an exclnsive grant of wharfage 
rights, but that such rights, so long as they were not wholly 
cut off, were subject to be modi1led and abridged through 
other grants and other harbor regulations for the publit' 
benefit, without compensation." 18 

§ 241. Preferential right of Httoral owner to pur
chase. 

In several of the states, where provision has been ma,dp 
for the sale of the tide-lands, the legislature has Been fit 
to enact that the littoral owners shall have the first or 
preferred right to purchase the portions of the shore ad
jacent to their several upland estates. No question ap~an> 
to have been made of the competency of this legislatiolJ. 
And indeed it is eminently proper, as being in· recobrnitioll 
of a natural right subsisting in the littoral owner by \irtup 
of the advantages of his position. In New York, nnd{,l" 
the various statutes conferring authority upon the city of 
New York to grant rights under water in the harbor to 
others than the littoral owners on certain specified condi
tions, it is held that the granting of such rights, except 
upon compliance with such conditions, is by necessary 
implication forbidden.380 In Oregon, the legislature, rec· 

II Turner v. People's Ferry 
00., 21 Fed. Rep. 00, cltlng 
Lanalng v. Smith, 8 Cow. 146-
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• Bedlow v. New York Dry 
Dock Co.. 112 N. Y. 263, 19 N. 
E. Rell. 800. 
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ognizi~ the fact that the people had dealt with and IOld 
the tide-lands adjacent to their uplands as their own. pro
vided, by the act of 1874:, that the purchaser of any tide
land from the owner of the land adjacent then>to, should 
have the right to purchase the same from the state. By 
this act, . it is held, the legislature recognized the rights 
of purchasers from adjacent owne1"8.fO In WashIngton, 
an act passed in 1890 pro\ided that the owners of any 
lands fronting on the Pacific ocean, or on any bay, harbor, 
etc., should have the right, for sixty days after flnnl ap
praisement of tide·lands, to purchase such as were in front 
of the lands owned by them, ''provided that if valuable 
improvements, in actual use for commerce. trade, or busi
ness, have been made upon said tide-lands, • • • the 
owners of such improvements shall have the exclusive right 
to purchase the land 80 improved for the period afore
said." And under this statute it is h('ld that a littoral 
owner cannot sue to enjoin the maintenance of structures 
on tidal land by persons who erected the same, and were 
in use and possesaion thereof, before the passage of the 
act.fl 

§ 242. Location of scrip on tide-lands. 

The attempt has more than once been made to locate 
Valentine scrip on lands owned by the United States on 
the seashore between high and low water mark, but hither
ro such locations have never been sustained. The act of 
congress for the relief of Valentine authorized the holder 
of this scrip to select unoccupied and unappropriated "pub. 
lic lands." And the ground of most of the decisions ad· 
verse to those who have claimed tide-lands under 10catioDB 

-De Force T. Welch. 10 Orl'g. 507. 
• Elsenbnch v. Hatfield, 2 Wash. St. 236, 26 Pac. ltep. 539. 

LAW W. R.-33 . (513) . 
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80 made is that the shores of the lieu, or of other navigable 
wate1'8, though the title thereto may remain in the United 
States, are not "public lands" wlthlb the meaning of this 
act. The supreme court has expliclUy declared that these 
words are habitually used in the federal legislation to de
scribe such lands as are subject to sale or disposition under 
general laWs.41 That ls, not all lands owned by the general 
government are "public lands," but only such cla81K"8 of 
lands-agricultural lands, mineral lands, desert lands, 
swamp lands, etc.-as have been thl'(,~U opt'n to entry or' 

purchase under general acts of congress. Now there is 
no general act of congress providing for the sale of tide
lands or lands covered by navigable waters. We must 
therefore unde1'8tand that it was the intention of congress, 
in using the phrase "public lands" in the Valentine act, to 
authorize the location of this scrip only on lands the dis
posal of which is regulated by general laws. hence neces
sarily excluding tidal lands. It will be observed that it 
is not necessary here to raise any question of the power of 
thP United States to dispose of shore-lands in a territory. 
Sound legal renRon, as we have shown in a previous aec· 
tion, 43 compels the recognition of such a righ.t in the gen
eral government if it shall choose to exercise it. Hut the 
question is solely whether such lands are included in the 
purview of the act under consideration. 

This contention came fairly before the supreme court of 
Washington, in a case where the plaintiff, as owner of Val· 
entine scrip, brought ejectment to recover certain lands, 
being portions of the tide-flats in Elliott bay, which are 
covered at ordinary high tide and uncovered at ordinary 
low tide, over which the defendant had erected buildings, 
but which plaintiff had selected at a time when they were 
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.. Newhall v. Sanger, 9'..l U. S. 76L 
• Supra, f 287. 

Digitized by Goog Ie 



Ch. 14] LITTORAL RIGHTS. § 242 

unoccupied. It was held that the complaint was properly 
dismissed, since the premises were "water,"and not ''land,'' 
or at least not "public land" subject to entry under th(· 
statute. And it was added that the fact that the tract 
in question was not covered by navigable water, and was 
left bare at low tide, was immaterial, since higb water 
mark is the limit of government grant&u 

Such has also been the uniform course of decisions in the 
general land office of the United States. And although 
the rulings of department officers are only quasi-judicial, 
and, in respect to matters of law, are not binding on 
courts,tG yet in questions of this character they are at leaat 
entitled to serions consideration and to a considerable ,ie
gree of persuasive force. We think it not amiss, thel'C
fore, to direct the reader's attention to the C8lte rep0l1ed 
as In re Hurns,48 where it was held that unsurveyed lands 
within the territories, lying below high water mark, are 

.. Baer v. Moran Bros. Co., 2 
Wash. st. 608, 27 Pac.· Rep. 
470. In th1s case, the learned 
court observed: "Within thl' 
meaning of the ncts of con
gress, and the polley thereby 
clearly establlshed from thl' 
earllest tlml's. the decbdons of 
l.'Ourts, and the general under
standing, this Is not 'land,' but 
'water,' to which none of the 
public or speclal uud private 

land laws, Includiug the Yalen
tine BCrip act, have any apl)ll
cation. It may be conceded 
that congress, by clear and 
expllclt ennctment, could have 
granted the bottom of naviga
ble waters to any person It 
saw flt before the admission of 
the atate, but 1t will not be 
co~tended that the longunge or 
the Valentine scrip act Is to re-

oelve amy construction other 
than that awarded to the 
hundreds of other acts wblch 
relate to the 'publlc lands' sub
ject to Mr. Valentine's selec
tloll, or that the lands thel'ein 
meant nJ~ any lands different 
from those subjf'Ct to entry 
under the pre-emption, home· 
stead, and other laws. There
fore it Is but proper thnt, in 
construIng this oct, referenct~ 

IdlOuld be hud In tbls manner 
to the bltherto universally sus· 
tnined rule that 'public landl!' 
llleaDS upland, and not soil be
neath Davlgllble waters." 

.. See 2 Block. Judgm. It 
530,531. 

.. 10 Land Dec. 36.3. Follow
t..>d, In re Kllsson, 13 Land Dec. 
:"'99. 
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not "public lands" subject to the location of Valentine scrip_ 
"The words 'public lands' of the United States are used to 
designate such lands as are subject to sale and disposal 
under the general land laws, and do not include all lands 
to which the United States may haV'e the legal title, or all 
lands that may be granted or disposed of by the United 
States." 47 And it is res judicata in the Department of the
Interior that Valentine scrip cannot be located on the lake 
front in Chicago.f8 

Finally, there are certain decisions in California which. 
though not directly in point, are sufficipntly analogous to 
the cases already cited to furnish a not inconsiderable sup
port to the views here advocated. In one of these cases,f& 
it was ruled that lands covered by the ebb and dow of the 
tide are not subject to location with school land warrants; 
nor does the location of such lands with such warrants con
fer on the locator a right to possession as against the true 
owner or amount to color of title.. And in another case, 
the same court held that a certificate of purchase, as swamp 
and overflowed lands, of lands on the Sacramento river, sit· 
uated below high water mark and over which the tide ebbs 
and flows, is void.GO 

§ 243. Public right of navigation. 

While the shores of the sea, between the lines of high 
and low water, belonging to the adjacent nation, and are su~ 
ject to its dominion and jurisdiction, yet they are subject 
to an easement in favor of the citizens of all nations, which 
entitles them to the lawful and proper use of the seashore 

.. Per Noble, Secretary of the 
Interior, In He Burns, supra. 

.. In re Volentine, 5 Lnnd Dec. 
382; In re }!'or8on, 2 Land Dee. 
338. 
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• Farish v. Coon, 40 Col. 3:J. 
DO Taylor v. Underhlll, 40 Cal 

471; People v. Morrill, 26 Cal 
336. 
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for the purposes of navigation and commerce,,'l It is there
fore immaterial, for this purpose, what is the location of 
the title to the strip between high and low water mark. 
Whether it remains in the United States, or the state, or 
has vested in a private owner, it is equally subject to the 
public right of navigation. Thus, in Massachusetts and 
Maine, by virtue of an ancient colonial ordinance, littoral 
owners are invested with title to the flats down to low 
water mark. Uut it is held that the right to use the wa· 
ters covering such fiats, for the purposes of navigation, 
was not abridged by this ordinance; and the owners of ves
sels exercised only their legal right of navigation by pass
ing over such flats, when covered by water, and remaining 
upon them for commercial purposes from the ebb to the 
flow of the tide.llz 

§ 244. Rights of Uttoral owner in general. 

It is now generally agreed by the best a.uthorities tha.t 
while the title of a proprietor bounding on the sea termi
nates at ordinary high water mark, yet he is invested, by 
virtue of his littoral ownership, with certain valuable rights 
and privileges. Among the most impol'tant of these rights 
are (1) that of access from his land to navigable water, \2) 
-the right to extend his land into the water by means of 
wharves subject to the qualitlcation that he does not there
by injure the free navigation of the water by the public, 
(3) the right by accretion to whatever lands by natural 
or artificial means are reclaimed from the sea.IIS These 
several subjects will be fully considered in the succeeding 

II Steamboat Magnolla v. Mar
shall, 39 Miss. 109. 

II Gerrish v. Proprietors of 
Union Wharf, 20 Me. 3S!. 

.. Mather v. Chapman, 40 

Conn. 382; Providence Steam 
Engine Co. v. Providence & S. 
Steamship Co., 12 R. I. 348, 34 
Am. Uev. G52: And see elta
tlons In the following sections. 
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sections. But here it is necessary to call attention to the 
fact that riparian or littoral rights are not considered an 
appurtenance to the land, but a mere incident of its owner
ship, arising out of the local or common law. And hence 
a grant. by the United States of land bordering on navigable 
water is not such a conveyance of riparian rights as will 
give jurisdiction to a federal court of a contest over such 
rights, as involving a federal question.llt In fact, the deter
mination of what rights, if any, shall attach to the estate 
of a riparian or littoral proprietor, is undoubtedly a matter 
for ea(~h state to regulate for itself.55 It is entirely com
lletent for a state to enact that an owner of land on the 
seashore shall have no rights 01' privileges whatever merely 
in virtue of such ownel'Ship. And in just the same way it 
was competent for the Pacific states (as several of them 
hai'e done) entirely to abrogate the common law doctrine of 
riparian rights on non-navigable streams. But it must be 
noted that this can only be done prospectively. That is, 
such a JOule cnn only apply to estates therenfter acquired 
by private persons from the state or the United States. 
If it were attempted thus to strip off from the estates of 
private owners the rights incident to their contiguity to 
a stream or the sea, as ,those rights ~xisted at the time when 
theil' estates \'ested, the supposed legislation would cer
tainly be obnoxious to the charge of divesting vested rights, 
taking property without due process of law, and, in some 
cases, impairing the efficacy of grants made by the general 
government. 

§ 245. Right of access to water. 
We shall endeavor to show, in the succeeding sections, 

that the vast preponderance of authority, both in England 

.. Kenyon v. Knipe, 46 l.'ed. Hl·~l. 301) • 

.. Hardin \". Jorl1nn, 140 U. S. Sil, 11 ~up. Ct. Rep. 808. 

(518) 

Digitized by Goog Ie 



Ch. 14] LITTORAL BIGHTS. § 246 

ud the United States, recognizee the existence in the Ht· 
tora! proprietor of a right of acce88 from his land to the 
water, or of free communication between his land and the 
water, which is a valuable property right, and of which 
he cannot be deprived without due compensation. It may 
appear singular that question should have been made of the 
correctne88 of this proposition. But the history of the 
discu88ion on this point, which is one of the most interest
ing tn the story of our jurisprudence, will show the extraor
dinary tenacity of a. legal heresy when once it is promul
gated by an able and respected court. 

§ 246. Same; cases denying right of acceBB. 
The New York court of appeals, not long after its organ

ization, was called upon to determine the rights of a ripa
rian proprietor on a navigable tidal river of the state, 
who claimed that he was damnified by the construction of 
a railroad along the shore of the river, in front of his land, 
on the strip between high and low water mark. It was 
adjudged that he had no property in the shore, but the 
same was the absolute property of the state to be disposed 
of as it might see fit, and that if he was deprived of acceBB 
to the water, by reason of the shore being taken for the 
purposes of the railroad, he was not entitled to claim any 
compensation therefor.1I6 This decision was approved and 
followed in several others in the samc court. 57 Eventually 
it was overruled.58 But in the mean time, for nearly half 
a century it had been the occasion of doubt, confusion, anfl 
sometimes error to'many courts. Its first fruits were seen 
in a case in New Jersey, wherein it was ruled that as the 

II Gould v. Hudson Rivl'r It N. Y. 56;; People v. TIbbetts, 
Co .• 6 N. Y. 522. 19 N. Y. 523. 

at See Smith v. J.-evlnus. 8 N. II See next section. 
Y. 4i2; Furman v. Mayor, 10 
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state is the absolute owner of the land underlying all the 
navigable waters within its territoria1limits, such land can 
be granted by the state to any person, either public or pri
vate, without making compensation to the owner of the 
adjoining shore-land; in other words, it is competent for 
the legislature to grant the soil under the water so as to 
cut ott the riparian proprietor from the benefits incident to 
his property by reason of its contiguity to the water.fl.e 
Thus fortified, this erroneous doctrine next found its way 
into Iowa, where it was held that, as the owner of lands 
lying along the Mississippi river has no private right in 
the waters thereof, or in the shore between high and low 
water mark, he cannot recover damages for being deprived 
of access to the stream by reason of the construction of a 
railroad along its banks between such marks.so This de
cision was based entirely on the authority of the New York 
case and the New Jersey case just mentioned. But it must 
have impressed the people of Iowa as grossly unjust to the 
riparian proprietors. For it was not three years after its 
promulgation before the legislature passed an act providing 
that land-owners abutting on the Mississippi and Mi880uri 
rivers were authorized to construct and maintain in front 
of their property piers, cribs, booms, and other proper and 
convenient erections and devices for the use of their re
spective pursuits, and the protection and harbor of rafts, 
logs, fioats, etc.; and "it shall not be lawful for any per
son or corporation to construct or operate any railroad or 
other obstruction between such lots or lands and either 
of said rivers, or upon the shore or margin thereof, unless 

.. Stevena v. Paterson & N. 
R. 00., 34 N. 1. Law, 532. Thill 
case was decided largely on the 
authority of the Gould case and 
on that of Duke of Buccleuch 
v. MetroDOlltan Board of 
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Works, L. R. 5 Ex. 221, whicb 
last case has slnce been 1"(>

versed In the House of Lords. 
See, s. c., L. R. 5 H. L. 418. 

.. Tomlin v. Dubuque, B. & 
?tI. R. Co., 3'2 Iowa, 106. 
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the injury and damage to such owners occasioned thereby 
shall be first ascertained and compensated." 81 One other 
state court followed the lead of the New York decision, 
that, namely, of West Virginia. It was there held to be 
competent for the legislature to confer on municipal cOl"po
rations, in aid of the navigation of the Ohio river, the ex· 
clusive right to construct wharves within their corporate 
limits between high and low water mark, without compen· 
sation to thP. adjacent lot·owner for the land so taken fOl' 

that pUrpose.82 But as this decision was largely infiuenced 
by the overruled or repudiated cases to which we ha"e 
just referred, it is no longer entitled to any considerable 
weight as an authority. 

Among the text· writers of repute, only one is found to be 
the champion of tllis fallacious doctrine.8s And in order t(l 
sustain his conclusions this writer has found. it necessary 
(as has been remarked from the bench) to attack and con· 
demn "the opinion of the two highest courts of the civi· 
lized world." 84 

The foregoing constituted the entire sum of the direct 
judicial authority in favor of this doctrine which denies the 
riparian owner's right of access, until the rendition of the 
late decisions in Oregon and Washington, which we Rhnll 

presently notice. We now proceed to recount the pnu· 
cipal cases which are ranged on the other side of the con· 
troversy. 

§ 247. Same; cases aftlrming right of access. 
To begin with the decisions of the United States supreme 

court, the first case in that court dealing directly with the 

II Iowa act of March 18, 1874; 
Code Iowa, II 1953, 1954. 

... Ravenswood v. FlemlnltS. 
22 W. Va. 52. 

... Wood, Nuisances, I 468. 

.. Dissenting opinion of Stlles. 
J., in Eisenbach v. Hat4eld, 2 
Wash. St. 236, 26 Pac. Rep. 589. 
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question in hand was Dutton v. Strong.11I Herein it v .. as 
adjudged that a riparian proprietor has a right to erect 
bridge piers and landing places on the shores of navigable
rivers, lakes, bays, and arms of the sea (which of CAlII'RP. 

nect>ssarily includes the right of access to navigable wa· 
ter), provided they conform to the regnla.tioD8 of the state, 
if any, and do not obstruct the paramount right of naviga
tion. This decision was repeated in the case of Railroad 
Co. v. Schurmeir.11 And not long afterwards, the opinion 
of the court was more fnIly and explicitly declared, in the 
following terms: "Whether the title of the owner of such 
a lot extends beyond the dry . land or not, he is certainly 
entitled to the rights of a riparian proprietor whose land 
is bounded by a navigable stream; and among those rights 
are acce88 to the navigable part of the river from the front 
of his lot, and the right to make a landing, wharf, or pit>r 
for his own use or for the use of the public, subject to such 
general rules and regulations as the legislature may 8e(' 

proper to impose for the protection of the rights of the 
public, whatever those may be. . • . This riparian light 
is property and is valuable, and though it must be enjoyed 
in due subjection to the rights of the public, it <-annot be 
arbitrarily or capriciously destroyed or impaired. It is 
a right of which, when once vested, the owner can only 
be deprived in accordance with established law, and, if 
necessary that it be taken for the public good, upon due 
oompensation." 17 These three decisions settled the doctrine 
of the supreme federal tribunal upon lines from which it haa 
never since departed. Some of its later utterances mny 
seem, at drst sight, to militate against this statement. 
But the apparent discrepancy will vanish the moment thev 
are examined with reference to their particular facts. 

-I Black, (u. 8.) 2S. 
- 7 Wall. 272-
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Thus, for example, in Weber v. Harbor Oommissioners,68 
it was held that where a wharf was constructed wIthout 
license on land belonging to the state, the state, having 
power to remove it, may, without regard to the existence 
of the wharf, authorize improvements in the harbor, by 
the construction of Which the use of the wharf will neces
sarily be destroyed. But the distinguishing fact is that 
the owner of the wharf, in this case, was not a riparian 
proprietor. And the court took occasion to quote with ap
proval the doctrine of Yates v. Milwaukee.8D So also in 
regard to the case of Hoboken v. Railroad Co.TO Here the 
only matter in issue and decided was whether the state 
of New Jersey, as the superior of the city of Hoboken, could 
wholly destroy the public right of passage over tilled·up 
lands at the end of a street, beyond the end of the street 
as originally dedicated. No private person was complain. 
ing. And the court observed: "The right insisted ou in 
these actions by the city of Hoboken is the public right. 
and not the right of individual citizens claiming by virtue 
of conveyances of lots abutting on streets made by Stevens 
or his successors to the title. The public right represented 
by the plainillI is subordinate to the state and subject to 
its control. The. state may release the obligation to the 
public, may discharge the land of the burden of the ease
ment, and extinguish the public right to its enjoyment. 
Whatever it may do in that behalf conclusively binds the 
local authorities, when, as in the present cases, the rights 
of action asserted are based exclusively on the public 

-18 Wall. 57. 
-10 Wall. 497. In much thP. 

snme way we may distinguish 
Bamey v. Keokuk, 94 U. S. 
324, and McCready v. Vlrglnla, 
Id. 391. As further 8U8talnlng 
the statement of the text, seb 

Transportation Co. v. Parkers· 
burg, 107 U. S. 699, 2 Sup. Ct. 
Rep. 732: Potomac Steamboat 
Co. v. Upper Pot. S. Co., Ion 
U. S. 672, 3 Sup. Ct. Rep. Wo. 

"12-i U. S. 006. 8 SU1). Ct. 
Rep. 643. 
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right." And 6na1ly, that the court intends fully to abide 
by the doctrine drat settled, is shown by the following quo
tation from one of its latest decisions: "The plaintift' was 
a riparian proprietor on the river. If his title to the land 
in question is not sustained, he is no longer such riparian 
proprietor and is cut oft' from access to the river. Among 
his rights as a riparian proprietor are access to the navi
gable part of the river from the front of his land, and the 
right to make a landing, wharf, or pier, for his myn U8e 

or the use of the public."71 
The inferior federal courts have uniformly agreed in sup

porting the same view. Thus, in a case in the circuit 
court for the southern district of New York, it was held 
that where the owner of land is bounded on navigable wa
ter, he has a vested right to have the water remain contig
uous to his property; and hence it is not permissible for 
the 8tate, or its grantee of the land lying under the water, 
to fill into the water and build a new water·front before 
such owner's land, and so cut oft' the landing from the wa· 
tel'. The state, having granted land bounded on a way, 
cannot afterwards remove the way without compensating 
the party injured. T2 

If we turn now to the English decisions, we shall find 
the riparian owner's right of access recognized and vindi· 
cated with equal clearness and emphasis. In an important 
case before the House of Lords, it appeared that the plain
tift' was the owner of a garden on the bank of the Thames, 
and had a causeway running down from his garden to low 
wat"o!l' mark in the riyer. He was deprived of the use of 
this, and of his communication with the river, by the em· 

n st. Louis v. Rutz, 138 U. S. 
~26, 246, 11 Sup. Ct. Rep. 337 . 

•• Van Dolsen v. ;Uayor 01' 
~ew York, 17 Fed. Rep. 817. 
See, also, Tuck Y. Old&, 29 Fed. 
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Rep. 738; State v. lllinols Cent. 
R. Co., 33 Fed. Rep. 730; CalM' 
v. Tottus. 39 }t'ed. Rep. 730; 
Bowman v. 'Vuthen, 2 Mel •. 
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bankment of the river and the formation of a road between 
it and his garden. It was held that, being a riparian own· 
er, and having a right of access 'to the river and to the 
undisturbed flow of the river along the whole frontage of 
his property; he was entitled to damages for being deprived 
of these rigltts.TS The whole subject received fuU a.nd at
tentive consideration in the case of Lyon v. Fishmongers' 
Co.,Tt where the Lord Chancellor (Cairns) expressed himself 
as follows: "Unquestionably the owner of a wharf on the 
river bank has, like every other subject of the realm, the 
right of navigating the river as one of the public. This, 
however, is not a right coming to him qua owner or occu
pier of any lands on the bank, nor is it a right which per Be 

he enjoys in a manner different from any other member 
of the public. But when this right of navigation is connect· 
ed with an exclusive access to and from a particular wharf, 
it assumes a. very different character. It ceases to be a right 
held in common with the rest of the public, for other mem
bers of the public have no right of access to or from the 
river at the particular place; and it becomes a form of 
enjoyment of the land, and of ·the river in connection 
with the land, the disturbance of which may be vindicated 
in damages or restrained by an injunction. . • . The 
taking away of river frontage of a wharf, or the raising 
of an impediment along the frontage, interrupting the 
access between the wharf and the river, may be an injury 
to the public right of navigation, bot it is not 
the less an injury to the owner of the wharf, which, 
in the absence of any parliamentary authority, would be 
compensated by damages or altogether prevented. It ap-

.. Duke of Buccleuch T. Metro. ,some of the cases cited in the 
Boanl of Works, L. R. 5 H. preceding section had relied. 
L. 418, revers!.ng 8. c. 5 Ex. •• L. R. 1 App. Cas. 662. 
221, on which earlier declBlon 
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pears to me impossible to say that a mode of enjoyment 
of land on the bank of a navigable river, which is thus 
valuable, and as to which a land-owner can thua protect 
himself against disturbance, is otherwise than a right or 
claim to which the owner of land on the bank of a river 
is by law entitled within the meaning of such a saving 
clause as that which I have read. • . • A riparian 
owner on a navigable river bas, of course, superadded 
to his riparian rights the right of navigation over every 
part of the river, and on the other hand his riparian 
rights must be controlled in this respect, that whereas, 
in a non-navigable river, all the riparian owners might 
.combine to divert, pollute, or diminish the stream, in a 
navigable river, the public right of navigation would inter
vene and would prevent this being done. But the doctrine 
would be a serious and alarming one, that a riparian owner 
on a public river, and even on a tidal public river, had 
none of the ordinary rights of a riparian owner, as such, 
to preserve the stream in its natural condition for all the 
usual purposes of the land, but that he must stand upon 
his right as one of the public to complain only of a nuisance 
or an interruption to the navigation. • • • I cann()tenter
tain any doubt that the riparian owner on a navigable river. 
in addition to the right connected with navigation, to 
which he is entitled as one of the public, retains his ri~ht.s. 
as an ordinary riparian owner, underlying and controUp.d 
by, but not extinguished by, the public right of navigation." 

In New York, where the doctrine which we have (Ie
scribed as a ''legal heresy" first originated, the authority 
of the Gould Case was frequently questioned, and its cor
l'ectne98 was never fully conceded by the courts or the 
legal profession. Still it continued to stand as the law of 
the state, until the consideration of cases involving tht~ 

rights of property owners on public streets as against ·the 
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elevated railroads, and the recognition of the truth t.ha.t 
streets and navigable rivers are equally public highways, 
and if the owner abutting on one has a right of ncc(>8S 
thert:to 80 also has an owner abutting on the othel', fur· 
nished an occasion for its complete and ftnal ovel'throw. 
In 1889, a case arose in which the court of appeals l'ull!d 
that the statute which authorized the grant of 8ubmt"';Ied 
lands only to the proprietors of the adjacent uplands 
am,lIlnted to the recognition of a right in such proprietor~ 
to have access to the water from their own lallds.76 Hut 
h~1'E' the Gould Case was distinguished as inapplicable, 
tbl' only question for determination being as to whethel' 
or not the plaintiffs were such "adjacent proprietors" at 
the time of the grant to them. Afterwards, another case 
came before the court, between the same parties,78 and on 
the same facts. The decision was the same. The court 
stated the two propositions on which. the defendant's case 
was based, the second being "that an upland owner has 
no right of way to the river as against one acting under 
state authority." And it was said: "As to the second 
proposition, the case of Gould v. R. Co., 6 N. Y. 522, is cited. 
If that decision deserves to be followed to its full extent, 
it has no application to the present case." .A third time 
the same (.'flSe was brought before the court,T7 and here at 
last, as might have been predicted, the Gould Case was 
definitely overruled, It was herein remarked: "It may 
be observed that since the decision of the Gould Case, in 
1852, this question, and questions of a kindred nature, 
h&ve been elaborately examined, discU6sed, and settled in 
this court, in our highest federal tribunal, in the court of 

-Rumsey v. New York & N. 
E. R. Co., 114 N. Y. 423, 21 
N. E. Rep. 1066. 

"125 N. Y. 681, 25 N. E. Rep. 
1080. 

n 133 N. Y. 79, 80 N. E. Rep. 
6:)4. 
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last resort in England, and in the highest courts of several 
of our sister states. The doctrine. of that case has been 
repudiated or ignored in these decisions, and the rights 
of proprietors of lands upon rivers and public highways 
determined upon principles more in accord with reason and 
justice. The long line of decisions in this court, from the 
Story Case, 90 N. Y. 122, to the Kane Case, 125 N. Y. 164, 
26 N. E. Rep. 278, hold that an owner of land abutting 
upon a public street has a property right in such street 
for the purposes of access, light, and air, and that the 
state has no power to grant to a railroad the right to oc· 
cupy the street, when such occupation injuriously affects 
the enjoyment, by the property owner, of such rights, except 
by the exercise of the power of eminent domain; and when 
a street is thus used by the railroad, without condemna
tion proceedings or a grant from the property owner, it 
is responsible to him for any damages resulting therefrom. 
Unless there is some distinction to be made between 
the rights which pertain to an owner of land upon a 
public river and one upon a public street, which is 
not pel'Ct:ived, then the principles sanctioned by this 
court in these cases virtually overrule the Gould 
Case, as they are apparently irreconcilable." The learned 
oourt then proceeded to advert, with approbation, 
to the decisions in Yates v. MUwaukee,T8 the Duke of 
Buccleuch's case,TO and various otlier decisions holding the 
opposite view from that.originally advocated in New York, 
and concluded as follows: "It must now, we think, be 
regarded as the law in this state that an owner of land 
on a public river is entitled to such damages as he may 
have sustained as against a railroad company that con
structs its road across his water front, and deprives him 

-10 Wall. 497. -L. R. 5 H. L. 418. 
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of access to the navigable part of the stream, unless the 
owner has granted the right, or it has been obtained by the 
power of eminent domain. This principle cannot, of course, 
be extended 80 as to interfere with the right of the state to 
improve the navigation of the river, or with the power of 
congress to regulate commerce, under the provisions of the 
federal constitution." 

In many other states the same doctrine has been rec
ognized, early or late, and is now fully established. Thus 
in Rhode. Island, the rule is that· a riparian owner on 
navigable water has a right of access to the water, of which 
he cannot lawfully be deprived; and anyone doing any
thing in front of the land of such owner which makes it 
less accessible, is liable in damages therefor.8o In Con
necticut, the cases very clearly recognize a right, vested 
in a proprietor bounding on the sea, to have free access 
to the deep water, and al80 to extend his lands into the 
water by men-ns of wharves.81 In Pennsylvania, the state 
may grant authority to make erections on the shore of 
navigable waters, between high and low water mark, and 
it may grant such authority to persons other than the 
riparian owner, 80 long as the latter "is not thereby de
prived of access to and use of the river as a public high
way, which is implied, if not expressed, in the grant to 
him of land bounded on the stream."82 In North Carolina, 
it is said that a riparian or littoTa.l owner bas, at 
common 18lW, a quali1led interest in the water frontage 
belonging by nature to his land, and the right to construct 
thel"OOn wharves, pierB, or Jandings.8I In ArkaDS8.8, 

• Clark T. Peckham, 10 R. 1. 
35: Providence Steam EniPDe 
Co. T. Providence & S. Steam
ablp Co., 12 R. I. 348. 

11 Mather T. Coopman. 40 
Conn. 382; Simona T. French, 

LAW W. R.-a4 

25 Conn. 346: Prior T. Swam .. 
62 Conn. 132, 25 AU. Rep. 398. 

• T1n1cum Fishinlr Co. T. Car
ter. 61 Pa. St. 21. 

• Bond v. Wool, 107 N. Car. 
139, 12 S. E. Rep. 281. 
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riparian owners' are entitled to recover the damages caused 
110 their riparian rights by the wrongful construction of 
a railroad's tracks and landings along the margin and upon 
the banks of the stream.u In Mi880uri, a municipal cor
poration which projects a dike into a navigable stream, 
by which the water is diverted from the front of the 
riparian owner's land, is liable to him for the damage oc
easioned thereby.811 In Wisconsin, it is held that a riparian 
proprietor bounding on navigable water has, as such, the 
exclusive right of access to and from the water in front 
.f his land, and of building wharves and piers in aid of 
llavigation, though not 80 as to interfere with the public 
easement; and these private rights grow out of his title 
to the land and have a pecuniary value, and their destruc
tion or material abridgment is in general a.n injury enti
ding him to redress.86 In lfinnesota, "it is the well settled 
doctrine that the riparian owner has the fee to low water 
mark. But while he only has the fee to low water mark, 
he has certain riparian rights incident to the ownership of 
real estate bordering upon a navigable stream. Among 
these are the right oro enjoy free communication between 
kis abutting premiees and the naviga.ble channel of the 
river, to build and maintain suitable landings, piers, and, 
wharves, on and in front of his land, and to extend the 
lI8.Dle therefrom into the river to the point of navigability, 
even beyond low water mark, and to this extent exclusively 
10 occupy for such and like purposes the bed of the stream, 
lubordinate only to the paramount public right of naviga· 
tion. Theee riparian rights are property, and cannot 

.. Organ v. Memphis &: L. R. 
]t. 00., 51 Ark. 235, 11 S. W. 
Rev.96. 

• Meyers v. St. Louis, 8 Mo. 
App. 266; a1Iirmed, 82 Mo. 367. 
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MUwaukee, 31 \Vis. 27. 
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be . taken away without paying just compensation there· 
for.''ST Finally, the most approved text·writers agree in 
the opinion that the doctrine settled by the cases cited m 
this section is the only true and just doctrine on this 
1!Iubject. The theory that denies to the littoral owner the 
right of access, as a valuable property right, is character· 
ized by them as founded on a ''narrow and technical course 
('If reasoning," as "of at least doubtful authority," and a8 
open to vetty serious objection on grounds of constitutional 
taW.88 

§ 248. Same; caBes in the Paci1lc states. 

In California, it does not appear that the precise question 
of a littoral owner's right of access to the water has ever 
been distinctly passed upon. But in view 'of the attitude 
assnmed by its conrts with reference to the right of such 
an owner to construct wharves, their ruling on the former 
question, should it ever fairly arise, may be foreshadowed 
as probably contrary to the weight of authority in the 
eastern stateJJ. It is not very easy to construe together 
the various California decisions on the snbject of whal'ting 
lights, or to say how far they modify or limit each other. 
But the general result of these decisions appears to be as 
follows: (1) There is no common law right in the littoral 
owner to wharf out against his own land, but he may do 
80 under a license from the state, and such license has 
been granted with respect to certain parts of the coast. 
(2) If a wharf is erected in the tide waters and upon soil 

Of Union Depot Co. T. Bruna· 
wick, 31 Minn. 297, 17 N. W. 
Rep. 626: Carn T. Stillwater 
Street Ry. Co., 28 1\finn. 373, 
10 N. W. Rep. 206: Brlsblne v. 
St. Paul & S. C. R. Co., 23 
lDnn. 114: Mliller v. Menden· 

hall, 43 Minn. 95, 44 N. W. Rep. 
1141. 

• Cooley, Const. Lim. 544. 
Dote 1; 1 Dlllon. l\lunic. Corp. 
• 100; 3 Washb. Real Prop. 417; 
Lewis, Em. Dom. • 78; Gould, 
Waters. § 150. 
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belonging to the state, without such llceDBe, it will bel00g 
to the state, and posse88ion of the land and wharf, if with
held, may be recovered by the state in ejectment. But 
it does not follow that such wharf is a public nuiBallce. 
from the merely negative reason that the state bas not 

licensed it; that is a question of fact. (3) If a riparian 
()wner desires to wharf out and is unlawfully obstructed. 
he may sue far damages, or he may have the obstroetiOD 
abated, but he cannot maintain ejectment. (4) If such 
owner refuses or omits to oonatroct wharves or landings, 
which are necessary for commerce and navigation, thl' 

9tate may authorize a stranger to constroct them in front 
of his land.lIs But it may be suggested that these doctrines 
are probably modified, to a considerable extent, by the later 
ease of Shirley v. Bishop.5O 

In Oregon, the courts were at first disposed to follow 
the troe role without hesitation, but afterwards abandoned 
it in favor of the moribund doctrine of me early New York 
cases. In Wilson v. 'WelchS1 it was said: "A shore
owner upon tide-waters, or upon a navigable stream, pos
sesses rights which of late are conceded to be property. 
They are oot rights, 88 bas often been supposed, that wen> 
derived from the state, though held and enjoyed in sub· 
ardination to the rights of the public. The emblUTa8Sing 
feature of this subject bas arisen out of a misunderstanding 
of the nature of the state's ownership of land between 
high and low water upon navigable streams. It has been 
spoken of as an ownership in lee, and an erroneous 1m
pretilBion has been conveyed The state does own the 
channel of the navigable rivers within .its boundaries, and 

• See People v. Dal1dsoD, 30 
caL 379; Dana v. JacksoD 
Street Wharf Co., 31 Cal. 118: 
Coburn v. Ames, [)2 Cal. 385; 

(1)32) 

Pollt. Code Cal. II 2906, 2917. 
.. 67 Cal. 543, 8 Pac. Rep. 82. 
OJ 12 Oft'g. a53, 7 Pac.. Rep. 

341. 
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the shores of its bays, harbors, and inlets between high 
and low wa~r, but its owneNhip is a tmst for the public. 
It hus no such proprietorship in them as it hus in its 
property and public buildings.92 It cannot sell them so as 
to deprive the public of their enjoyment; nor can it take 
away riparian rights except for public use, and by giving 
just compensation. The New York courts have taken a 
different view, and which has been followed by an Iowa 
decision; but it is repudiated by the federal and most of 
the state tribunals.'IIIa And in a later case it was fairly 
decided that an owner of land bounded by navigable waters 
possesses important riparian riglLts, by virtue of such 
ownership, including the right to build whurves out to 
luch a depth of ,:"ater as will enable vessels navigating 
it to touch at such wharves and receive and discharge 
freight; and he has the right to use the shore in front of 
his land for any purpose not inconsistent with the rights 
of the public.e• But then, after the decision in Eisenbach 
v. Hatfield, in Washington, which we shall presently notice, 
the Oregon court, repudiating its former rulings, decided 
that, as the title to land over which the tide ebbs and 
flows is in the state, a coD\"eyance thereof vests the abso
lute title in the grantee; whence it follows, of course, that 
the rights of the littoral owner may be entirely disre
garded. In this case, the court reached the conclusion that 
"an upland owner on tidal waters has no rights, as against 
the state or its grantees, to extend wharves in front of 
his land, or to any private or exclusive rights whatever in 
the tide-lands, except as he has derived them from the 
statute.'IIIG 

.. Supra. I 239. 

.. Per Thnyer. J. And the 
I8.me jullge reiterated these doc
trines, as his Indi'l"idunl opin
Ion, in the subsequent case of 
McCann v. Oreaon Ry. Co., 13 

Oreg. 455, 11 Pac. Rep. 236 . 
.. Parker v. West Coast Pack

ing Co .• 17 Oreg. 510, 21 Pac. 
Re!). 8'_'2. 

.. Bowlby v. Shively. (Orer.) 
30 Pac. Uep. 1M. 
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In the state of Washington, when this question was 
fil'8t fairly presented to the 8upreme court, in an impor
tant case which was fully argued and fully considered, it 
was held that, the title to the tide-lands being in the sta~ 
a riparian owner could claim no easement in them, nor im
pose any servitude upon them, without the consent of the 
legislature, and, as a consequence, that there was no foun
dation for the riparian owner's claim of rights of access, 
wb.ar1lng, ferriage, accretion, etc." It C8llllOt be said that 
the opinion in this case is very satisfactory, either in re
spect to its line of argument or to its treatment of the 
authorities. But the same remark does not apply to the
remarkably able and vigorous dissenting opinion of Mr. 
Justice Stiles. Herein the true doctrine is vindicated 
with much learning and sound reasoning. And in particu· 
lar we deem it important to call the reader's attention 
to the following J.assages, in which the ultimate and 
irrefutable foundatinn of the riparian owner's right is 
very clearly set forth. Speaking of the conclusion reached 
by the majority of the court, Judge Stiles observes: ''To 
my mind, in reaching its conclusion, it has completely 
ignored the prime common source of the state's title and 
of the riparian claim to access, which is that the naviga· 
ble waters are natural public highways. Yet, as com
pared with this matter of substance, all questions of recla
mation, of accretion, and reliction, of fishery and seaweed, 
pale and fade into insignificance. It is as highways that. 
the sovereignties of the 'World, and particularly our own, 
have any jurisdiction over the navigable waters, differing 
in any respect from their jurisdiction over the fast land, 
and their different jurisdiction is of precisely the same char· 
acter as the jurisdiction over higbways upon the land. 
Under the constitution of the United States, congress 

MElsenbach v. Hatfield, 2 WUsb. 8t. 236, 26 Pac. Rep. 539. 
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has the power to regulate commerce between the states 
and with foreign natioD8; but, while under this power 
it has never yet undertaken to dictate concerning the man
ner of construction of any land highway not undertaken 
by itself, it has gone upon the water highways, both tide 
and fresh, and a88umed the broadest control, deepening 
channels, changing harbors, building dikes, and regulat
ing the building of bridges, in all of which it has been BUS

tained by the !Supreme court of the United States, solely 
because the waters are natural highways. But it is at 
this point that the opponents of the riparian right of access 
make their strong stand, and where the forces of the 
parties for and against meet in final conflict; and that 
the court did not see At to allude to this phase of the 
queEJtion is greatly to be regretted. For the real question 
involved here is not whether the owner of upland bordering 
upon the sea has any adverse claim to the soil under the 
water, as against the state, but whether, being upon his 
own fast land, he can step therefrom upon the public high
way, and there, as a member of the public, enjoy the public 
right of passage. 

''In the case at bar, the appellants, poSBe88ing them
selves of the exact line which borders the land and the 
highway, say to the land-owner: 'You can reach the water 
by yonder street, or, if you will wait until we have bullt 
a wharf here, you can pass.over it at the same rate of toll 
as any other person. In the mean time you cannot pa88 

at all.' The appellants, however, in order to sustain their 
own position, are forced to maintain the very doctrine 
they Aght against,-thnt of the right of aecess. They op
pose the upland owner's access, but, having planted them
selves in the highway, they propose to build wharves ani 
maintain access themselves. By their improvements they 
propose to turn the shallows into land, and then will claim 
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that aceeaa to the water Is necessary to Its enjoyment. 
But here is land formed by nature, that since time was 
bad no other outlet than over the sea, put there by nature 
as a highway. The land passed from the sovereign OWDer, 
by right of discovery the United States, by solemn patent, 
to the appellee, who is now told that the highway he 
relied upon is forever closed, without his consent and 
without any compensation for his 1088. Has he been dam
aged? 'Actually; oh, yes,' will be admitted by his bi·t't.erest; 
opponent; 'but not in law, because the title to the land 
beneath this water is in the state.' But wherein does the 
nature of the state's title to eoil under navigable waten 
durer from that of its title to soil of a land highway? No 
writer or court that I have been able to consult points out 
the distinction, if there be one, except the subjection of the 
state's title in the submerged soil to the constitutional 
powers of congress. If the purposes to be subserved by 
the state's holding the two titles are identical, viz., the per
petuation of highways, then it seems extremely diftlcult 
to argue on any secure or even plausible ground that thl' 
owner of land abutting on the sea has not the same right 
of access to and continuance of his highway as his neigh
bor who abuts upon a land highway. Certainly it is not 
necessary to argue what the rights of an abutter on a 
road or street are. The state, or its hand-maidens, the 
county, township, or municipal corporation, regulate and 
Improve the way, but they cannot destroy it, or injure the 
abutter's direct access to it from every part of his front· 
age, without compensation. A late writer on this subject· 
laYS: 

'"Once a. highway, always a highway," is an old max
Im of the common law, to which we have often referred, 
and so far as concerns the rights of abutters, or others 
occupying a similar position, who have lawfully and in 
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good faith invested or obtained property interests, in the 
just expectation of the continued exiswnce of the highway, 
the maxim stHI holds good. Not even the legislature 
can take away such rights without compensation.' '19'1 

Later decisions of this court have not in any degree 
departed from the doctrine of the Eisenbach Case, but on 
the contrary have confirmed the rulings there made. In 
one of the late cases, it is held that a littoral land-owner 
cannot assert title to land lying below the liue of ordinary 
high tide, as against the state, in the absence of a license 
from the state; that the provision of the state constitu· 
tion for the establishment of harbor lines did not recognize 
any rights in riparian owners to tide-lands, unless under 
licenses from the state; and that where a riparian pro
prietor has no right or title to tide-lands, merely owning 
the wharf thereon, the inclusion of such lands within the 
harbor lines is not such an interference With the owner· 
ship or possession of the wharf as will authorize the issue 
of a writ of prohibition to the harbor line commissioners.98 

This case went, on error, to the supreme court of the 
United States.99 But that court declined to pass upon the 
merits of the questions invol\'ed, on the ground that no 

. federal question was 80 raised upon the record as to justify 
its interposition. Mr. <-'hief Justice Fuller observed, inter 
alia: "We cannot accede to the position that the action. 
of the harbor line commissioners in locating the harbor line 
and ruing the plat would take any of retator's property, 

., Cttlng EWot, Roads &: S. p. 
658. The principle Is then stm 
turther illustrated by the cases 
of Abendroth v. R. Co., (N. 
Y.) 2a N. E. Rep. 4!1G; Story's 
Case, 90 N. Y. I:.!:!; and Lahr v. 
R. Co., 104 N. Y. 268, 10 N. E. 
Rep. 1\28. 

.. State ex rei. Yealer T. 
Prosser, 2 WlUlh. at. 530, 27 
Pac. ltep. 550. 

.. Yesler v. Board of Harbor 
LIne Commissioners, 13 Sup. 
Ct. Hep. 100. 

(537) 

, , 

Digitized by Goog Ie 



§ 248 LAW OF WATER RIGHTS. [(,~. 14 

or 80 injuriously affect it as to come within the constitu
tional inhibition. The ftUng of maps of definite looation, 
in the exercise of the power of eminent domain, furnishes DO 

analogy. The design of the state law is to prohibit the en
croachment by private individuals and corporations on 
navigable waters, and to secure a. uniform water front; 
and it does not appee.r from relators application that the 
defendants have threatened in any manner to disturb him 
in his possession, nor that that which is proposed to be done 
tends to produce that effect. . Whatever his rights, they re
mained the same after as before, and the proceedings, as 
the supreme court said, could not operate to constitute 
a cloud upon thf>m from the standpoint of relator himself, 
for, if nothing further could lawfully be done in the absence 
of leglslatioo for his protection, tha.t was apparent. The 
consequences which he deprecated were too rl'mote to 
form the basis of decision. Whatever private rights or 
property he has by virtue of the territorial act of 1854: Ol" 

of the state act of 1890, whatever his right of access to 
na.vigable waters or to construct a wharf from his own 
la.nd, we do not see that he would be deprived of any of them 
by ·the action he has sought to prohibit. It may be true 
that the width of the reeeryed strip as delineated on the 
map brings the inner line across the outer end of relators 
wharf, in respect of which, as if it were the harbor line, 
he complains that his right under the act of March 26, 1890, 
to purchase the ground occupied by his improvements, 
would be interfered with; but the construction of that 
act is for the state court to determine, and the averments 
of the aftldavit and alternative writ make no issue upon it, 
as atrected by the constitutional provision.'lloo 

,DO See. also. State ex rel Columbia. & P. s. R. Co. v. Prosser. 
(Wash.) 80 Pac. Rep. 734. 
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§ 249. Same; conclusions from the authorities. 

The foregoing review of the authorities leads U8 to the 
conclusion that the doctrine which denies to the littoral 
owner, as sueh, a valuable property right, including the 
privilege of free access from his land to the water, is Loon-' 
trary alike to authority, sound rea8O'Jl, justice, and the set· 
tled principles of constitutional law. 

First, it is contrary to authority. We have seen that 
it was first advanced by the court in New York in the Gould 
Case, and was thence adopted in three other states. But 
it was repeatedly questioned and criticised, and its author
ity diminished from year to year. In the state of its 
origin it was regarded as an incubus, and became so in
rolerable that it was :finally necessary to destroy it. And 
now at last all the oases which had embraced this doctrine 
(with the exception of the late decisions in Oregon and 
Washington) have been either overruled, reversed, repudi
ated, counteracted by legislative interference, or stand dis
credited by the demolition of the authorities on which they 
had relied. On the other hand, the true dQCtrine, as an
nounced by the supreme court of the United States and the 
ooU1't of last resort in England, has constantly gained wider 
and wider recognition and has become mOl'e a,nd more firmly 
implanted in our jurisprudence. The line of cases which 
supports it may now be described, in the phrase once used 
by a learned judge, as "not a current, but a tOiTent, of 
judicial decisions." 

Secondly, the doctrine denying the riparian owner's 
right of access Is contrary to sound legal reason. This be
comes obvious the moment we recognize the truth th.a t 
public waters, like public streets, are public highways, and 
t1le.t upon this fact alone must ultimately rest both the 
state's title and the riparian owner's rightB. This consid
eration was 80 fully worked out in the opinion of Judge 
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Stiles, quoted in the preceding I!leCtion, 8.8 t~ require no 
further elucidation here. 

Thirdly, this doctrine is contrary to justice. This baa 
always been perceived, and often urged, 8.8 one of the JIlO8t 
8eriOUB objections to it, and was one of the principal reeaona 
for the ftna.l overthrow of the caaes which had 1lrat advo
ca ted it. The common sentiment of men recognizes the 
decided natural advantages of a proprietor bounding on 
navigable water, and the common sense 01 fairness revolts 
against his being deprived of these advantages arbitrarily 
or without compensation or equivalent. 

Fourthly, the doctrine is contrary to the established prin
ciples of constitutional law. If there were no other argu
ment to prove this thesis, it would be suftlciently demon
strated by the fact that the very states which have adopted 
the doctrine in question ba ve passed staltutes according 
to littoral owners a preferential right to purchase the ad
joining tide-lands. Now these statutes must necessarily 
amount to a recognition of the existence of superior rights 
and privileges in such owners. For if it were otherwise. 
their partiality and favoritism would be 80 palpable and 
gross 88 to render them utterly IDdefensible. But the moment 
the state thus recognizes such rights,-8uftlcient to justify 
it in thus preferring such owners,-it will be impoeaible 
to escape the conclusioo that if such rights are valuable 
for one purpose they are valuable for all pu~ and 
that the destructioo or impairment of them, unless compen
sation be $luly made, is forbidden by the constitution. 

In view of all the foregoing decisions, it is a matter fOf' 
much regret that the courts of Oregon and Washington 
should have committed themselves to the support of a 
doctrine 80 false and eo untenable. But unless these de
cisions are speedily overruled, they will crystallize inoo 
an inflexible rule of property, to the discredit of their jorje· 
prudence and the perpetuation of injustice. 
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I 260. BIght to buDd wharves and landlngs. 

Ac.cording to the general conaenS118 of judicial opinion 
in this country,th.e littoral owner's right of access from his 
land to the water involves the right to provide an available 
means of access to his land from the navigable water. 
And it is held that it is lawful for him to construct a 
wharf, pier, or landing in front of hls land, for his own use 
or the use of the public, extending the 88lDe as far out as 
may be necessary to enable vessels to reach it, provided 
that such structures do not in any way impede or interfere 
with the public right of navigation, and provided further 
that the same conform to the regulations, if any, which tht' 
staJte or municipol authorities may tJee fit to impose in tht.
interests of commerce and no.vigation.101 In the &tare 
of Oalifornia, however, this doctrine is subject to consider
able modification, as may be seen from the COU1"Se of judi· 
cial decisions there rendered with reference to whnrfiug
rights.1 02 

Now it is well settled that the littoral owner's actual 
title extends no further than to ordinary high water mark, . 

• 01 Dutton v. Strong, 1 Black. 
(U. S.) 23; RnUroad Co. v. 
Scburmelr, 7 WIlll. 272; Yates 
v. Milwaukee, 10 Wall. 4D7; 
Potomac Steamboat Co. v. Up
per Pot. S. Co., 100 U. S. 672, 
3 Sup. Ct. Rep. 445, aud 4 Sup. 
Ct. Rep. 15; 8t. Louis v. Rutz. 
138 U. S. 226, 11 Sup. Ct. Rep. 
&17; Tuck v. Olds, 29 Fed. Rep. 
738; Stnte v. llllnios Cent. J~. 
Co., 33 Fed. Rep. 730; Case v. 
Toftus, 31) Fed. Itep. 730; Prov
Idence Steam Engine Co. v. 
Providence &: S. Steamship Co.. 
12 R. L 348; Simons v. French. 
25 Conn. 346; Mather v. Chap
man, 40 Conn. 382; Prior y. 

Swartz. 62 ('..oun. 132. 25 AU. 
Rep. 398; Bond v. Wool. 107 
N. Car. 139. 12 S. E. Rep. 281; 
Union Depot Co. v. BrunsWick, 
31 Minn. 297. 17 N. W. Rep. 
6'.!6; Miller v. Mendenhall, 43 
Minn. 95, 44 N. W. Rep. 1141; 
D.elapln1ne v. Chicago &: N. W. 
R. Co., 42 Wis. 214; Parker v. 
West Con8t Packing Co., 17 
Oreg. 510, 21 Pac. Rep. 822. 

.e> See People v. Davidson, 30 
Cal. 37U; Duna v. Jacksoll 
Street Wharf Co., 31 Cal. 118: 
Coburn v. Ames; 52 Cal. 38/>; 
ShIrley v. Bishop, 67 Cal. M3~ 
8 Pac. Rep. 82. 

(641) 

Digitized by Goog Ie 



• 
§ 260 LAW O~· WATER RIGHTS. [eh. 14 

and that if he pol!8e88e8 a qualified interest in the share, 
this will embrace no more land than that which lies above 
low water mark. Yet tbe cases just cited show that he 
is allowed to buDd his wharf or pier out to the point of 
navigability, which will unally be beyond low water mark, 
thua oovering 0. portion of the 80il which belongs to the 
state. It bas been suggested, in explanation of this, that 
the right to wh8l'f may be derived by strict analogy from 
the abutter's right in connection with a land highway. 
For as it is admitted to be the right of an abutter, wh~ 
the improved road-way covers but a narrow strip in the mid
dle of the way, to build fCll' himself a convenient means to 
reach the 1ravelled track over the intervening land, 80 also, 
on the water-way, the navigable part of the water is the 
actual way, to which the wharf is the reasonable means 
of a.ccesa.10a Bnt this is not altogether satisfactory, 
because it IDut be confessed that it was otherwise at 
common law. By the English law, the private owner has 
no right to extend his wharf beyond low water mark with
out license from the crown. If he does 80, and the struc
ture amounts to an obstruction of navigation, it is a 
nuisance. And even if the wharf does not in any manner 
impede or impair the public right of navigation, still it is 
liable to be abated or demolished by royal authority, as be
ing an encroachment or trespass upon the public domain, 
oalled a "purpreeture." 10' Now, in this country, the state 
is equally the owner of the shores of navigable wntel"8. 
Hence it appeM'8 that the only solid foundation for the 
littoraJ owner's right to wharf out to the line of navigability 
mut be sought 10 an implied licenae from the state, author· 

,. Per Stiles, J., in Eisenbach 
v. Hatfield, 2 Wash. St. 236, 2~ 
PIlC. Rep. 539. 

,ot See Angell, Tide-Waters, 
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198; Gould, Waters, I. :!1, 93, 
167; Attorney General v. Ev:ll1: 
Booming Co., 34 Mlch. t62. 
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izing him to do so, w hieh lUay easily be Inferred from the 
general policy ODd duty of the state to encourage and ~ 
mote navigation and commerce, and which, for that very 
reason, would always be subject to the proviso that it 
lUust not be so exercised as to interfere with the equal 
rights of others or with the general rights of the public in 
the use of the waters for thoee purpoaea. But it must be 
added that, on familiar principles of law, such an implied 
license, when once acted on, would become irrevocable. 
~ that it would not be consistent with the constitutiooal 
rights of the owner to destroy his wharf, or ma.terially im
pair its value, even though built on a portion of the public 
domain, except by due process of law and upon compensa
tion made. 

But the erection of a wharf below low wa.ter mark, with
out express license, gives the builder no possession or color 
of title beyond the limits of the land under water actually 
covered by the wba.rl, and does not draw after it any ex
clusive right to the use of the open epace by the side of it, 
for the purposes of a dock by way of easement, as appur
teDQD.t to the wharf.lOIi The owner, if he chooeee, may in
tend and reserve the wharf for his own private use. And 
when this is the case, and he has never held it out as in
tended for the use of others, no implication arlses, if a puty 
without lee.ve moors his vessel thereto, that he has done 
so with the owner's CODBent. Where a vessel is thus 
wrongfully attached 00 a pier without the consent of the 
owner, no peril of the vessel, however great, impOses any 
obligation on such owner to allow it to remain, and haz
ard his own property to save that of a trespasser.toe But 
the grant of a right of wharfage at a wharf adjoining land 

'-Gray T. Bartlett, 20 Pick. 186. See, also, Bolld v. Wool, 10i 
N. Car. 139. 12 S. E. Rep. ~1 . 

.. Dutton v. Strong, 1 Black, tU. S.) 23. 
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under water belonging to the grantor, carriea with it, as 
a necetJ8llry incident and appurtenance, and in legal effect 
88 part of the grant, a right of way or access to the wharf 
for vessels over the grantor's adjacent land under water.IOT 

In Oregon, a 8tatute has been e~ted which provides 
tha.t "the owner of any land in this state lying upon 
any navigable stream or ather like water, and within the 
corporate limits of any incorporated town therein, is here
by authorized to coostruct a wharf or wharV'es upon the 
same, and extend such wharf or wharves into such stream 
or other like water beyond low water mark 80 far as 
may be necessary and convenient for the use and accom· 
modation of any ships or other boats or vessels that may 
or can navigate such stream or other like water," power 
being reserved to the corporate authorities of the town, 
by ordinance or otherwise, to regulate the exercise of this 
privilege.1os This statute, however-so it is held-is not 
a grant of the tide-land; and where the license thereby 
given is not exercised before a grant of the tide-land, the 
license does not continue in any such sense as to authorize 
an interference with the rights of the grantee of such 
land.1011 

§ 261. EstabUshment of harbor linea. 

It is undoubtedly within the power of the state legis
lature to prescribe the lines, in its harbors, beyond which 
wharves, piers, docks, and other structures (other than 
those erected under the express or implied authority of 
the general government) may not be built by riparian 

... Langdon v. Mayor of New 
York, 93 N. Y. 129. 

'·2 Hlll's Ann. Laws Oreg. 
II 4227, 4228. 

I. Bowlby v. ShIvely, lVres.) 
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435. 
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owners in the D8.vigable waters of such he.rbo1'8.110 'l1le 
constitution of the state of Washington has made provision 
for the appointment of a commission to establish harbor 
lines in the navigable waters of all ha.rbo1'8 in the state, 
within or in front of the corporate limits of a city, or with
in a mile thereof, and for the leasing of the right to build 
and maintain wha.rves, docks, and other structures. And 
the supreme court of that state has held that, under these 
provisions, a littoral owner has no authority, as such, to 
extend wharves in front of his land below high water 
mark; and that the constitution does not recognize any 
rights in such littoral owners to tide-lands, unless under 
licenses from the state, and the commission may include 
such lands within the harbor lines.U1 But, as we have 
endeavored to show in a preceding section112 there is very 
serious reason to doubt the correctness of these rulings, 
in sO far as they refuse to recognize the rights attaeldng 
to riparian ownership as such. And in Minnesota, on 
the other hand, it is held that the establishment by leg:l.a
lative authority of a harbor or dock line in navigable waters 
is an implied grant to the owners of the adjacent upland 
of the right to occupy the land between low water mark 
a.nd such line, title to which is in the state, and to build 
on or fill up the same 80 as to extend the upland to such 
dock-line.uI 

J 252. Right to accretioDs. 

"The rule governing additions made to land bounded by 
a river, lake, or sea, has been much discussed and va-

.. State T. Il11nols Cent. R. 
00., 33 Fed. Rep. 730. 

m EISenbach T. HntOelol, 2 
Waah. Bt. 236, 26 Pac. Rep. 

LAW W. R.-35 

539; State T. Pl'088Cr. 2 Wash. 
St. 530, 27 Pac. Rep. MO. 

... Supra, II 247-249. 
• .. Miller v. Mende-nhaD, 4B 

Minn. 95, 44 N. W. Uf'p. 1141. 
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rioualy eettled by usage and by positive law. .AlmoBt 
aD jurists and legialators, oowever, both ancient and mod· 
em, have agreed that the owner of the land thus bounded 
is eatitled m theBe additiODS. By lOme, the rule bas been 
vindicated on the principle of natural justice, that he who 
sustains the bulden of 10lJlJe8 and of repairs, imposed by 
the contiguity of wat.enJ, ought to receive whatever bene4ts 
they may bring by accretion; by othel'8, it is derived from. 
the principle of public policy, that it is the interest of the 
community that all land should have an owner, and moet 
convenient that insensible additions to the shore abould 
foDow the title to the shore itself.'IlI' And the same rule 
applies whether ·the acezetion is attributable purely to 
natural causes 01' to the wrongful deposit, by human agency, 
Of IOU in the ocean or other public waters in front of the 
upland. Thus, where one of two coterminous proprietors 
of laad bounded on a cove, by ftlling in, makes new land, 
.erbending into the cove opposite the premises of both, the 
new-made land should be divided between them. as if it 
were natural aDuvion.1U And in one case, where a pier 
wu unlawfully built in front of a littoral owner's property, 
aIlutting off accees to his wharf, it was held that the pier 
W&1I to be treated as an accretion and became the property 
of the shore-owner.118 But in California it is said that 
the dootrine of accretion does not apply to a marine in
crease of alluvion caused by 8. purpresture by the erection 
of a wharf in a public harbor.l1T A party who sells the 
entire estate owned by him up to the line of a public road 
or street bordering a river, and beyond which DO property 
susceptible of priva.te ownership exists at the date of the 

... BaDka v. Ogden, 2 Wall 57. 
ua Watson v. Horne, 64 N. H. 

416, 13 Atl. Rep. 789. 
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UI Steers v. Brookl)'D, 101 N. 
r. 51, 4 N. Ill. Rep. 7. 

m Dana v. Jackson Street 
Wharf Co., 31 Cal. 118. 
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sale, reta.ins no estate to which the acceeeory right to 
future alluvion could attach.us As a corollary to t.he 
doctrine of accretion we have the rule that the proprietor 
of land bounding on the sea has the right to aea-weed CIBt 
by extraordinary floods above ordinary high. water mark. 
As owner of the soil he is constructively the irBt occu
pant of it. But aea-weed cast and left upon the shOll'e, 
that is, between ordinary high and low water mark, belongs 
to the public, and may lawfully be appropriated })y tile 
llrst OCCUpant.ll11 

§ 258. Rights of ftabtDg. 

Since the beds of public navigable rivers and the aea
shore below high water mark, together with all bays, 
ports, and estuaries, belong to the people in their sov
ereign capacity, for the common use of all the inhabltants, 
it follows that the right of fishing in such waters is free 
and open to all the citizens of the state, except in tIO far 
as the same may have been restricted by legislative 
grants of exclusive privileges.120 In reference to the land 
underlying such navigable wa1:ef's, it has been said: "This 
soil is held by the state, not only subject to, but in some 
sense in trost for, the enjoyment of certain public rights, 
among which is the common liberty of taking fit!lb., as well 
shell-fish as lIoating fish. The st81te holds the propriety 
of this soil for the conservation of the public rights of 
ftshery thereon, and may regulate the modes of that en
joyment 80 as to prevent the destruction of the fishery. 
In other words, it may forbid all such acts as would render 
the public rigILt lell8 yaluable or destroy it altogether. 

II'Delacha1se v. Maglnnls, (La.) 
11 South. Rep. 715. 

11. Mather T. OhapmllD, 40 
00Dn. 382. 

DO Arnold T. Mundy, 6 N. 1. 
Law, I, 10 Am. Dec. 356; Moul
ton v. Llbbey, 37 He. 472, 59 
Am. Dec. 57. 
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This power results from the ownership of the son, from 
the legislative jurisdiotion of the state over it, and from 
its duty to preserve unimpaired those public uses for which 
the soil i8 held.''121 Hence the rip8l'ian or littoral owner, 
merely 88 such, haa not an exclusive right of fishing in 
the waters adjacent to his premises, nor any right, in that 
respect, other than what he enjoys as a member of the 
public. ADd while the owner of a beach has the right 
of drawing his seine to that beach, in exclusion of others, 
yet he cannot acquire the sole right of fishing in a defined 
portion of the waters of a navigable sound independently of 
all others.U2 But the public rights, in this as in all other 
respects, must be exercised with a due regard to the 
rights of ·the riparian owner and without injury or tres
passing upon his property. The public, for example, have 
DO right to land fish upon private property above high 
water mark.u8 Nor to erect huts on the shore for pur
POBeS connected with. their ftshing.12' It has also been 
held that one who plants oysters in the bed of a navigable 
river has no such property therein that he can maintain 
trespaes against a person taking them away, although he 
owns ·the adjacent shOre.1211 

§ 254. Severance of riparian rights. 

If the rights of a riparian or littoral proprietor, as such, 
are recognized as substantial property rights, it becomes 
important to determine whether these rights are IJel& 

III Smith "t. Maryland, 18 How. 
7L 

.. Skinner "t. Hettrick, 73 N. 
Car. 53; Hettrlck v. Page, 82 
N. Car. 05. 

.. Bickel "t. Polk, I; Barr. 
(Del.) 325. 
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... Cortelyou "t. Van Bnmdt. 
2 Johns. 357. 

HI Arnold v. Mundy, 6 N. 1 . 
Law, 1. See ,. estfall v. Van 
Anker, 12 Johns. 425; Freary 
v. Cooke, 14 Mass. 488. Com· 
pare Pitkin v. Olmstead, 1 
Root, 217. 
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rable from the ownership of the upland 01' 80 far appurte· 
nant to it 88 to be inseparably annexed thereto. In Minne
sota, where this question has been much mooted, it was at 
first held that riparian rights belong to and are incident 
to the abutting shore, and cannot be severed or transfeITed 
apart from the shore, 80 as to be rights in gross.128 But 
this decision was afterwards overruled. The grounds 
assigned for departing from the former decision rested 
mainly upon the consideration that the riparian proprie· 
tor has the right to improve and reclaim the land out to 
the point of navigability, and that this right is l'eCOb'1lized 
as a valnable property right; that it is not necessarily 
dependent on the ownership of the abutting land; and 
that it is for the interest of the public that such. right 
should be exercised.12T From the opinon on reargument, 
in the case cited, we quote the following summary of the 
reasons which induced the court to take its present posi
tion: "We have thus considered that the riparian pr0-

prietor has the exclusive right-o.bsolute as respects every 
one but the state, and limited only by the public interests 
of the state for P1H'p0ee8 connected with navigation-to 
improve, reclaim, and occupy the submerged land, out 
to the point of navigability, for any private purpose, as he 
might do if it were his separate estate; that this right, 
even though it may never have been exercised, is recog
nized 8nd protected by the lo,w 8S property, of which. he 
mnnot be deprived even by the state without just oompen· 
eation; that the enjoyment of the right-the use of the 
premises-need not be associated with the use of the up
land; that it is fot' the interest of the state that such 

.. Lake Superior Land Co. T. 
Bmeraon, 38 MiDD. 400, 38 N. 
w. Rep. 200. 
., Banton! T. st. Paul " D. 

R. Co., 43 Mlnn. 104, ~ N. W • 
Rep. 596. and 44 N. W. Rep. 
1144 • 
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waBte lands be improved and rendered profitable, while 
the state is not concerned as to whether the owner of the 
adjacent upland, or BOme person to whom he may releaae 
his right, makes the improvement and enjoy8 the priVM.e 
benefit; that the rights of other pel'BOns are not involved 
in the question; that when the land has been redaimed 
it may be conveyed, according to most of the authorities, 
apart from the original upland; and that, according 1» 
other authorities, the riparian right may be transferred 
to and enjoyed by ·the owner of the next adjacent riparian 
estate. From these considerations, as well as from the 
authorities cited bearing directly upon the question, we 
think that the quality of alienahili ty should be deemed to 
belong to this kind of property as it does to property in 
general. The only rea.ao-n opposed to this is the tedmical 
one that the right grows out of, and, until severed, is in
cident to, a ripalian estate. We have come to feel that 
this is unsatisfactory as a reason why such property should 
be deemed inseparable from the parent estate and incapable 
of a. separate existence, If the right in questioo were cre
ated out of, or enjoyed at the expense of, 80me other estate 
or property, and were measured and limited by the Deed8 
or use peculiar to the riparian estate to which it is annexed, 
there would be ground roc otllers to urge that the right 
could not be ch.a.nged or trans-ferred BO as to enluge the 
scope of a grant or contract, or 80 as to prejudice the party 
complaining. But no 8uch considerations exist. The 
rights of no one are atYected by allowing the riparian owner 
ro convey away this part of his property as he may his 
other property, It i8 only an abstract question whether 
the right, originating in custom, and having originally 
attached as an incident to his riparian lands, may not be 
sold and conveyed, and be enjoyed by the purchaser. It 
i8 for the interest of the riparian owner that he be allowed 
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to dispose of or use his private property &t his own dis
cretion. It is for the interest of the public that such prop
erty be subject to purchase and use, where the owneor may 
be incapable of improving it. No one is interested in op
posing such unrestrieted alienability and use." And this 
is DOW unde1'8tood to be the settled law of that state.U8 

In Connecticut also it is held that the right enjoyed by 
the owner of upland adjoining 1Iats 'on the border of an 
arm. of the sea, over which 1Iats the tide ebbs and llows, 
of wbarfing out over the 1Iats to the channel of the estu
ary, is not an inseparable incident to the title to the upland. 
And a conveyance of the upland will not necessa.ri.ly convey 
the right of wharfage. And conversely, the right of wharf
age may be conveyed separate and apart from the upland.ID 

And a similar doctrine obtains in Oregon.180 In one of 
the cases eited it was said: "We are aware that it is a 
general ·rule that what is appurtenant to land passes with 
it, being an incorporeal hereditament, but the right to 
build a wba.rf on the land of the state below high water 
is a franchise which attaches to the tide-land, and it is 
appurtenant to it, rather than to the adjacent land, for it 
can be severed from the adjacent land and enjoyed with
out it. The legislature has established the right of the 
adjacent owners to sell the right of wharfing OD the ad. 
joining tide-lands, by recognizing such sales and giving the 
owners thereof the preference to purchaBe."131 

.. Gllbert v. Eldrldge, 4:7 
KlDn. 210, 49 N. W. Rep. 679; 
Duluth ~. Hallway Co., (Minn.) 51 
N. W. Rep. 1163; Bradshaw 
T. Duluth Imperial Mill Co., 
(MInn.) 53 N. W. Rep. 1066. 

... Simons v. French, 25 Conn. 
348. See, &180, New Haven 

Steamboat Co. v. 8a.rpDt, :iO 
Conn. 100. 

, .. Parker v. Taylor, 7 Oreg.. 
435; Parker v. Rogers, 8 Oreg. 
183; Parker v. West 00Ut Paet
ing Co., 17 Oreg. 510, 21 Pac. 
Rell. 822 . 

= Pnrker v. Rocen. BDprL 
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§ 2&&. Determination of boundaries as between 
adJoining owners. 

When the property of two adjoining owners abuts 
on shallow water or tide-fiats, and the shore-line is 
concave or otherwise irregular in its contour, it is some
times a matter of difficulty to fix the proper division line 
between their interests in such fiats. According to a late 
case in Wisconsin, the rule to determine the division line 
between adjoining holdings in the shallow· waters of a 
navigable bay, of owners of land bordering thereon, and 
located on a cove, is as follows: (1) Measure the whole ex· 
tent of the shore line and compute how many rods, yards, 
ar feet each riparian proprietor owns thereon. (2) Divide 
the navigable water liue into as many equal parts as such 
shore line contains rods, yards, or feet, and then appropriate 
to each proprietor as many of such parts of such navigable 
water line as he owns rods, yards, or feet of the shore line. 
(3) Draw a line from the point of division on the shore line 
to the point thus determined as the point of division on the 
navigable water line. Where the navigable water line 
and ·the shore line are elongated by deep indentations and 
&harp projections, the meander line, as looated by the gov
ernment survey, and the aetual navigable water line should 
be discarded, and the general available shore line and the 
general ·trend of the navigable water line adopted.182 In 
Michigan, as a solution of the same problem, the following 
formula is proposed: From the extreme points of the 
cove draw lines at right angles to the shore or meander 
lines meeting at such points, bisect the angles formed by 
such lines, and extend the bisecting lines to navigable water 

.. Northem Pine-Land Co. v. Pick. 45, and has slnce been 
Bigelow, (Wis.) 54 N. W. Rep. frequently tollowed. See, alIIo. 
496. ThIs rule was flrst laid Tappan v. Boston Water-Power 
down In Deerfield v. Arms, 17 Co., (Mass.) 31 N. E. Rep. 703. 
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of, eay, fifteen feet in depth. The points thus reached 
will be the head·lands of the cove. Oonnect the heed
lands by a right line. Divide this line into 88 many equal 
parts 88 there are feet in the shore line between 1he two 
points of the cove, the shore line being divided into parts 
of &- foot each. The proprietorship of the land-owneN in 
the inclosed w.a,ters is shown by straight lines connecting 
the corresponding points of division, this rule being based 
on the assumption that the bisecting lines will reach 
navigable Wa.teN before they intersect.UB In Oonnectieut, 
it is laid down that the division of a strip of seashore be
tween adjoining proprietors of land projecting lnto the sea, 
whose title-papers fix definitely the division line of the up
land, but, not of the shore, should be made by a line ron
ning from the point of interseotion between the division 
line of the upland and the high water line perpendicularly 
to the low water line.1" 

.. Blodaett " Davis Lumber ... Morris T. Beardsley. G4 
00. T. Peter&, tr1 Mlcb. 498, 48 00mL 388, 8 AtL Rep. 189. 
N. W. Rep. 917. 
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ten:lDC7 In common In water rights, 63. 
right to Datural flow of water at head of ditch, 6i. 
what are streams subject to appropriation, 65. 
deftDition and characteristics of a water-course, 06. 

Digitized by Goog Ie 



558 INDEX. 

APPROPRIATION OF W.\TER-CoDtiDoed. 
percolatlDg and BUbterraneo1l8 waters. 67. 
rlKht to exclusive UIIe of water, 88. 
appropriator may change place aDd maDDer of UIIe. 69. 
remedies for interference with approprlator's rights, 70-
IDjnrles to ditches, n. 
remedies for unlawful dive1'8lOll, 12. 
injunction in eqolty, '1'5. 
deterioration of quallty of water Is actioDable. 76. 

liability ot appropriator for damages call1led by his works, 
17-86. 

ftl'i0llll IdDda of IDjuries, 17. 
damages caUlled by IJreakIDg or oftftlow of clam, 18. 
measure of care n!qUlred, 79. 
trespass on rlgbts of riparlan oWDel'll, SO. 
damages from mode of construction or operatiDD of worD, 81. 
lDjurles from clIschllrge of debrla Into stream, 82. 
hydrauUc mining as a pubUc nuisance. 83. 

lmJ)Oun~ dams, 84. 

extent of the right acquired by, 85-89. 
amount of wllter acquired, SU. 
capacity of ditch as measure of, 86, 8'1'. 

8Uccesslve appropriations, 89-96. 
rights acquired by, 89, 90. 
surplus water may be appropriated, 00. 
periodical appropriations, 91. 
there must be actual diversion, 91. 
conditions under which subllequ(>nt appropriation may be 

effected, 92. 
division ot incren8e In stream. 93. 
wroDKfUl diversion ot apriDp, 94. 
approprlator'8 control of tributaries, 95. 

abaDAionm(>Dt of. 96-419. 
general theory ott 96. 
methods in which an abandonment Is effected, 91. 
abandonment by adverse user, 98-

review ot the system, 99-102. 
the sYstem as a whole, 00. 
detects of the 8Y8t(>W, 100. 

dJstingulshed from true ripm'lnn rights, 102. 

Digitized by Goog Ie 



DlDEX. 

APPROPRIATION OF WATER-ConUnlled. 
legislation of california concernlq, 104. 
act of Montana concernl~, 106. 
oonstltutlonal provtslon In Colorado, 107. 
Idaho statuUiS re«U1atl.ne, 108. 
law of Waah1DJrton as to, 116-
laws Of Texas as to, 117. 
law of Nebraska as to, 118. 

. nnder Mexican law, 128. 
dIIItlnguIahed from acqufaitlon of rightll by prescription, .. 
1J8e of water for irrigation, 143-159. 
prior, gives no exclusive right to 1J8e of water for irrfptllD,·1411 
appropriation of w:l.tcr rlghtll by ditch co!llpaDiea, 188. 
regulated, In Wyoming, l»y bou.rd of control, 210. 

API·URTENANCE. 
rIparian owner's right to natural flow of stream sa not, .. 
dttchP.8 and cnnals are not, G9. 
water rights mB)' be, 62. 
Uttoral rights a8 appurtenant to upland, 2M. 

AIlID LANDS. 
judlclal notice of meaJli.q of tt'rJD, 117. 
reclamation and !l8le of, under aet of CODgress, 119. 
Irrlgatlon of, rlghts'of riparian ownel'8, 143-1Ci8. 

ARIZONA, 
statutes of. Tel(lJiatlng W!lter lilrhts, 112. 
doctrine of rlparlan ~hts aboUued, 112. 
provlslons tor Irrigation and acequlas, 112. 
oveneera of acequlas ln, 2H. 
system of, Impl'llctlcable for CalifornIa, 1M. 

ARTESIAN WELLS, 
In South Dnkots, private corporations for sInldDg of, .181. 

toWDShlps authorized to sink, 201. 

ASSESSMENT. 
of real property In lrrlgatll)U dlRtrlct, 198 (sec. 1&) 

levy of, 198 (sec. 22.) 
Den of, 199 (sec. 23.) 
deUnquenc,y of, 199 (sec. 24.) 
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ASSESSMENT-Continued. 
for n,n~-paymnnt OI', I'99 (~~ 27_YdY) 

y':7-er oy Yl!!'eCtn_ to Ie ny, 207. 

ASSF:SSOltS, 
':7f irrly"tlon Y5"trlct, ",]n,,"tioY ,,"d bo:7iY of, (sec. 
powers and dutles of, 199 (seas.. 18-33.) 

BANKS, 
essenYY% to wate:7,",yn,UrBe, 
riparian owner may protect, by meana ot Yam or Yllilli-lIllliY'I',8L 
Uablllty of ditch company for breaking of, 197. 

"f na 'illliYble 'it'i1!9.ID:7~ belong rlptlSYt.n OlliY'irs. 

BEACH. 
ilIi'anbny of {h" tenn, 

BILL 01.' RAJ,E, 
transfer of water rights by, 60. 

In Wyoming, powers and dutles of, 210. 

ttttNDS, 
of ofUcers ot Irrigation dlstlict, 199 (sec. 4.) 
of trrIbrntlon rllstrlct, issue ot, 199 (sec. 15;) 

saXe ot, IttY (sec. lc],) 

payment ot, 199 (sees. 17. 34.) 
juiiRclal ,ueefirmatlutn of. 208. 

Pl'ffiPMS. 
In navigable streams, ri~ht to construct, 219, 22G. 

ttttttNDttYIES, 
of Irrlptlon district, 199 (sec. 2.) 

InPuding trt,nnd exeludlng ten'ito'e, 206. 
ntf rlZiitttan Oneer on _nvl£ti?:iXt' SUeUlli, 22?:, 
rlVE'rs as boundaries between states, 223-
navig"bYe stre"n_ as li:7iunda,tt, 224-
ueaab.elliP2 as lii,und"',n, 236-

BREAKING OF DAM, 
,:Yamau"" caennn,,,] by, 79. 
llablllty of ditch compnny tor, 197. 

~--
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DlDEX. 6Gl 

BRmGBB. 
over dltchee at IIltenecUon of pabHc bigbw8A l'l8-UIa, 

lB2.. 185, 188, lDL 

BULK-BEAD, 
mq be erected to ~e baDk.I ot stream, 81. 228. 

c. 
OALIFOR~ 

statute ot, reeognlzinr: miners' customs, 14-
legIa1ation ot, on riparian rights, 104. 
act tor promotion ot lrrlgation, 104. 
riparian rights In private streams of, 122 at aeq. 

appllcation ot common-law doctrlnea, 128, 124. 
construction ot section 1422, ClvU Code caL, 125-121. 
effect ot Mexican laws In, as to water right., 128. 
riparian rights In Kern d1strict, 129. 
law ot, as to riparian nses, 187. 
statute ot, regulatlng ditch companies, 179. 
statute of, relatlng to lrrlgation districts, 199. 
doctrine of llttoral rights In, 248. 

CANALS, 
diversion by means ot, must be actusJ, 49. 
property In, G9. 
are not appurtenaDee8, 69. 
BIlle ot, 69, eo. 
HabWty tor dIuDapa caused by, 77-84. 
corporations constructlng and operatiDg, see "Ditch CompaDla
condemnation of, by lrription companies, 199 (Bee. 12.) 

CARB. 
see "DWgencej" "NegUgence." 

CHANNEL, 
eaaential to a water-co1U'lle, 66. 
nola wtul c1laqlnc of, 81. 
obstruction ot, by mlnlng debris, 83. 
ot stream, mq be used by ditch company as part ot lta ditcb, 

178, 180, 182. 
ot navigable stream, belongs to state, 220. 

LAW W. B.-36 
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JJiDa. 

CITY. 
~ be ~ude4 In lrrlptlon ctlat1'lt't ... 

CIVIL LAW. 
law of riparian rtahts under. 1:?8. 
88 to pubUc ale of baDb of DAflpble 1ItreIIm, 228. 

00 AST. 
juriadlct10n and ownerablp of, 237-239. 
rlJdlts of owner abuttlng on, Bee "Uttoral Rlehts." 

CODE. 
of Callfornla. on water-rights, 1M. 
of Callfornla. section 1422, COIl8tn1ction of, 125-127. 
of France. on Irrigation of riparian laDd8, 111& 

COLORADO, 
statutes'of. replatlog riporlao rlahtB, 10l. 
q8tem of water npta In, crltiol8ed. HI. 
Btatute of, regulatiug dltchcompulea, 112. 
public 8upervlslon of water liIrbts ill, 21.1. 

COMMERCE, 
power of congft!118 over, Includes power to repdate JUl"P

tion, 219. 

COMMON LAW, 
doctrine of,ln regal'd to riparian rflbtB, 4-12. 
appropriation unknown to, 21. 
as to riparian rights, nbollahed In several.lltates, 110. 
application of, to riparian rights In Calltornla, l2B, 1M. 
not ntl'ected by section 1422. OlvO Code Cal., 126-127. 
_verns riparian rights In California. 130. 
prescrqnlve water rtpts under, 132. 
DS to use of stt't!IIDl tor h·rlg:ltloll. 143-1M. 
Inadequate to settl~ question of lrrtgation In Pacific states. 161. 
doctrine of, 88 to navlgablllty of stream&, 216-

COMPLAINT, 
In actions concerning water rlghts, 'lB. 

CONFIRMATION, 
of vnlldlty of bonds of irrlKIlUon d18trlct. 208. 

OONGREl:!l:!, (See, also. "Act of CoIl2re&8.") 

bu paramount control of navigable wat.ea, m. 
\ 
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INDEX. 563 

COXSTITUTIONAL LAW, 
statutes caDDot IIII.1ICtkJD lnJarfee eaUJJed by bydraa1le mIDIDc. 83. 
takIDIr Itream for publle WIe, 1N-IT4. 
statutes investing ditch companies with power of eminent 

domain, 189. 
statutes autJlorlslDg formation of irrigation dlatrlcta, 203. 
lawe ereaUDs oiBce of water comml881oner, 215. 

CONSTRUCTION, 
of act of congress at 1810, 28. 
of section 142'l. CIvil Code Cal.. 123-127. 
of section 1283, Code Olvll Proe. 0a1., 174. 

CONVEYANOE. 
of water rights, 60-62. 

may be separate from land, 61. 
of tlde-laDd8 by state. 240. 

preferential right of Uttoral owner to purchue, 2fl. 

CORPORATIONS, 
tor operation of Irrigating ditches, see "Ditch Companies." 
Irrigation districts as, 204. 

CO-'rENANOY, 
ill water rights, 63. 

CUSTOMS, see "1rf1nera' Customs." 

D. 
DAKOTA, 

statutes of, regulating rlpariaD rights, 109, 110. 
(See ':North Dakota;" "South Dakota. ") 

DAMAGES. 
recoverable In action for unlawful diversion of stream, 73. 
caused by ditches or dams, 77-84. 
from breaking or overflow of dam, 78, 79. 
trespass upon rights of riparian owners, SO. 
from mode of construction or operation of worlal, 81. 
caused by mlDlng debris, 82-84-
eaused by bydraulic mlDIng, 83. 
to property of ditch companies, penalties for, 178, 180,182. 
linbWty of ditch companies for, 178, 180, 182, 197. 
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l~DEX. 

DAMNUM ABSQUE INJURIA, 
CODS1lIDption of part of streams Is, when, 150. 
~ to riparian owner from pubUc Improvement of Davlpble 

stream, 219, 226. 

DAMS, 
appropriation of water by means of, at common law, 11. 
renlODable dillgence must be exercJaed In completion of, 53-
appropriator's HabUity for damages caused by, 77-84. 
damages from breaking or overflow of, 78. 
care required In construction ot, 79. 
flooding adjacent lands by, 81. 
for impoundlne mlnlng debrla, 84. 
as obstructions In Davlgnble streams, 219, 225. 

DEBRIS, 
pollution of water by, 76-
discharge of, Into streams, 82-
from hydraulic mlnlng, a pubUc nufsance, 83. 
impounding dams for, 84. 

DEOREE, 
con1lrDllng bonds of irrigation district, 208. 

DEDIOA.TION, 
of rivers to pubUe aae, under Mexican law, 128. 

DEED, 
eoDveyance of ditches and water rights by, 00-62. 

DEFINITIONS, 
beach,2M. 
"farming neighborhood," 17 .. 
flcatable streams, 218. 
hleb-water mark, 235. 
Inch of water, 88. 
low-water mnrk, 235-
Datura! wanta, 138. 
Davlgable stream, 216. 
Davlgable waters of tbe Unlted States, 217. 
1Ih0re, 234. 
tlde-lande, 23.1. 
water-course, tJ6. 
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INDEX. 665 

DESERT LANDS, 
act of ClODg1'e88 for reclamation and sale of, 119. 

DILIGENCE. 
In completion of works, to secure benefit of appropriation, Ga. 
required In construction and maintenance o~ dam, 78, 79. 
required b7 statute In California, of appropriators, 1M. 
required of ditch companies In completing works, 178, 180, 182, 

183. 

DIRECTORS 01' mRIGATION DISTRtCT, 
election, qua]l1lcatlon, and bond of, 199 (aec. 4.) 
powers of, 199 (sec. 11.) 
Iasne and Be of bonda by, 199, (sees. 15, 16.) 
contracting for construction of works, 199 (sec. 35.) 
power of. to levy assessments, 207. 

DITCH OOMP ANIES. 
legIalation authortzlng and regulat.lDg, 177-lBS. 

Oreaon, 17& 
OalItorula, 179. 
WaablnJ:ton, 180. 
WyominlC, 18L 
Colorado. 182. 
North Dakota, 183. 
Montana. 183. 
N ~braaka. 184-
Texaa, 185. 
New Mexico. 186. 
South Dakota. 187. 
act of Congress granting right of way, 188. 

rights, powers, Rnd lIabWtles of, 189-198. 
acquisition of water rla'hts. 189. 
rilrht to use ditch constructec.l by another, 190. 
bridging highways and croaalnp, 191. 
tolls and chanr;es for water. 192. 
contracts with consumers, lU3. 
duty of company to furnish wllter, 194. 
compelllnJ: compnny to delh'cr water, 105. 
rights of stockholders, 100. 
duty to keep ditch in repair. 197. 
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566 INDEX. 

DITCH COMPANIE~oDtiDued. 
BabDlty t.er daIIIIIa- to laD4-oWUl'll, 1.97. 
BabWty t.or t.allure of water-supply, 198. 

DITCHES, 
there must be actual dlveralon by means of, In order to COD-

IItltate vaHd appropriation. 49. 
reasona.ble dl11gence required In completion of, ;:;s,. 
appropriator's rtgbt begins at bead of, 57. 
property In, 59. 
are part of realty, 59. 
sale ot., 59, 60. 
remedies tor Injuries to, 71. 
appropriator's Babl1lty for damal" caused by, TI-M. 
capaclty of, aa measure of appropriation, 86, Si. 
atatute of Nevada replatl.nc construction of, 105. 
owned by private corporatlooa, see "Ditch Companles.'· 
constructed by another, right to enlarge Rnd uee, 190. 

DIVERSION, 
of water-course, Illegal at common law, 4-
without actual damae~, i. 
when pennlsalble at COlli 1 11011 law, 10. 
for mlnlDJr purposes, 15. 
presumed llcense from government for, 22, 23. 
aa aatalnst subsequent J)8tentee, 25. 
mnst be actual, In order to complete appropriation, 49. 
point of, may be changed, 69. 
unlawful, remedies for, 72. 
Injunction agninst, 75. 
regulated by statute In Callfornla, 104. 
of stream, for purposes of "irrigation, 148-159. 
of stream, by ditch company, ISO. 

DIVISION SUPERINTENDENTS, 
In WyomlnJr, 210. 

DRAINAGE, 
appropriation of water for purposes of, Is nuptory, 4& 
lloodlne adjacent lands Is unlawful, 81. 
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EASJIlMJIlNT. • 
riparian owner's right to Datural 80w of stream 18 DOt, 9. 
In water rlgbta, acquired by adverse user, 132, 183. 
to use of stream, acquired by gnmt or prescrtptloD, 1G2. 
publlc, of paeeap on Davtaable IItrea.me, 22IS. 

EJECTMENT. 
wDl not Be to recover poIIIK!IIIIIon of a water-course, 'lIS. 

lilLECTlON, 
to authorize orpnlzatIon of ll'rtgatIon district, 199 (sea. 8.) 

of oftlcera of district, 199 (aee. ~) 

In district after orpnlzatIon, 199 (sec. 5.) 
to authorize levy of &SSe88ments, 207. 

of water master, In Idaho, 213. 
of overseer of acequios, In Arizona, 21~ 

EMINENT DOMAIN. 

667 

condemDation of right of way for ditches or flumes, 101S-1lI. 
In Nevada. 100. 
In MontaDn, 106. 
In Colorado, 107. 
In Idaho, 108. 
In A.r1zoDa, 112. 
In Wll8bllurton, 116-
In Nebraska. 118. 

taking of stream for pubBc use, 112, 173. 
water supply to cities Is pubUc use, 172. 
whether Irrigation Is a publlc use, 173. 
condemnation of stream under. 174. 

vested In ditch companies. 189. 
veetecl In irrigation distriCts, 100 (sec. 12.) 

EOUITY, 
jurisdiction of, to restrain unlawful dlveralon. 7Il 
will enjoin hydraullc mining, 83. 
jurisdiction of. In settling watel' rlpts, 168. 

_TOPPlilL, 
loss of water rights by, 98. 
riparian rI"hts forfeited by, 133. 

.. 
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JIlBTUARIES, 
ahore ot, belona to state, 238. 
rllbtii of OWDel' abutting on, see "Littoral RlchtB.· 

BvmBNCE. 
mlDe .... customs must be proved as facts, ~ 
stepa Deoe&IIIU'7 to meet appropriation. 48 et eeq. 
m actiOiiS ooncenlllig water r1ghLB, 73-
of ahUid.oKllD~t hf hpproprbitioIit .,1. 

W'ilRHI2'4G NIDKHBmiHYOD. 
md3&"ln'" Of the tz:rn:&, £74-

)'0:0:D0:0:RAL LEGISLATION. 
&::11 "A,~t eoo.~'" 

lI'ISHEIUES. 
on 1Iti/l-C-08iit, rigbts of, 253. 

"LATS, 

F. 

owne1'8lllp of, see "Tide-Lands." 
rights of owner abuttiDg on, see "Littoral RlgbtB.. 
sale ef, by state, 240, 241. 

I'LOATABLE STREAMS. 
wbat are, 218. 
right of puhllc to Ulte, Zl.7. 

hU85 I1::t I..i.1iclede right to use banks, 228-

WLUME, 
may be Wied in mversl.on by appropriator, 49. 
atatute reaill&tlng construction of, in Nevada, 105. 

I'ORB'EITURE. 
oh water rQdlt.d by non-user, 97, 133. 
bh EltitohpcllUid adverae possession, 98, 13'l, 13& 

I'RANOmSE, 
right to charge tolls for water Is a, 192. 

RENCH LAW, 
on the subject of Irrigation, 15ft 
.. to publlc use of banks of navIgable stream. 228. 

I JILl U( ...... 



INDEX. 

G. 
GRANT, 

of public Janda, subject to prior appropriation, 25. 

power of covemment to annex conditlOll8 to,·32-
CODfUcUng cIalms between settlers and appropriators, sa. 
at what point title vests under, 34. 
whether relates back to lnltlal steps, 88. 
lrIenca.n, effect on riparian rights, 43-
of water rlahta and ditches, 60. 

If nuaator;y, works abandonment, 97. 

669 

to ditch companies, of right of way over pubUc 1&ncla, 178. 1M-
188. 

over Janda of United States, 188. 
of tide-lands, by United States, 237. 

b7 atate. 240. 241.. 

H. 
HARBOR-LINES, 

establlshment of, by authority of congreI8,. m. 
by authority of atate, 251. 

HIIIAD-GATE, 
to be maintained by ditch company, 178, 180, ~ 
when closed by water commiSSioner, 210, 211. 

BIGH-WATER MARK, 
as boundar;y of owner on nnvl£ablc stream, 221. 
how determlDed, 285. 

HIGHWAYS, 
ditches croaslDg, muat be bridged by owner, 178-180, 182, 185, 

186,191. 
DAvlnble Iltreams are pubUc, 225, 247. 

HOMESTEAD OLAIMANT, 
time of vestlng of riparlan rights of, 38-42. 

HYDRAULIC MINING, 
effects of, constituting a public nuisance,S3: . 
lmpoundlnK dams tOI:. Sl. 

". '" 'J 
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570 JNDEX. 

I. 
IDAHO, 

statutes of, 00 ....... ..,. riparian rlghta, I. 
water-masters·ID, 218. 

IMPOUNDING D:AlIS, 
for hydraullc IDlDInc debris, IH. 

INCH Oll' W ATBa, 
meaulDg of the term, 88. 

INJUNCTION, 
to reatraID unlawtul diversion of water, 7lS. 
to reatraID b7draullc miIIInc, 83. 

INTBNT. 
to appq water to beneficial use Is lDdiIIpeD8abJe to ftIId apo 

proprlatlon, 48. 

notice of, 51, 52. 

INTERPRETATION. 
of act of congress of 1810, 28. 
of aectlon 1422. Civil Code CaL, 125-127. 
of aectlon 1288. Code Civil Proc. CaL. 174-

INTRUDER, 
on land. bas DO riparian rights, 18L 

IRRIGATION. 
right to appropriate water for purpose of. 15. 26. 
Is a use justl1'ylng appropriation of water, 48. 
cantornla statute tor promotion ott 104. 
M'oataDa statute concemIDR, 108. 
Colorado statute concernlne. 10'1. 
legislation ot New Meld.co concerDlDg, l11. 
laws of Arizona OD, 112. 
laws of Utah In relation to. 114. 
use of riparian strellIDS for, 143-159. 

no right to IrJ1gatc non-riparian landa. 141. 
prior appropriation giTes no uclualTe rtpt, I. 
relative equaUty of riparian ownera, 149. 
Idze of stream. llSO. 
use must be reasonable, 151, 1M 

Digitized by Goog Ie 



INDEX. 

lRRIGATION-ConUnued. 
lrrIgaUon Is subordinate to aatural WaBta, 1158. 
111 not one ot the aat1Jllal wanta. l.G3, 1M. 
test of reaaonabJeneaa In nae, 154. 
French la'W8 regulatlDg, 156. 
American lluthorlUes upon, 157, 158. 
10 the Pnclftc states, 1118. 
In TeDs, 158. 
surplus water must be restored, 159. 

671 

common-law rules concerDiD&, are Inndequate in the Pacific 
states, 161. 

whether stream can be taken for, under eminent 1l0malD, 173. 
IrrigaUon and ditch companies, see "Ditch Companies." 
IrrlgaUon districts, 199-208. 
regulaUon ot, by publlc 01llclaIa, 200-215. • 

IRRIGATION COMPANIES. 
leg1alnUon authorlzlng and replatlng, 177-188. 
rights, powers, and duUes ot, 189-198. 

(See "Ditch Compan1e&") 

mRIGATION DISTRICTS. 
statutes relatlDg to orpnlzaUon and IlOvernment of, I8&--. 

Oalltornla, 199. 
WaahlD&ton,200. 
Nevada, 200. 
South Dakota, 20L 
Utah, 202. 

consUtutlonal1f:y of. statutes, 203. 
are publlc, but not munlclpal, corpora tions, 204. 
organlzaUon of dIstrict, 2OG. 
mclucl1n1r and excludlnc territory, 211G. 
levy of aasessmeDts. 207. 
proceedlngs tor COD1lrmaUon of buuds, :!08. 

1. 
JOINDER OF PARTIlIIS, 

10 acUons concerDlDc water rJahta, 73. 

JOINT TENANCY, • 

In water rlchts. 63. 
partiUon of water rights, 63. 
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JUDICIAL NOTIOB, 
of loall customs of miners, 24-
of wbat 1't!IlODS of state are "arid," 117 . 

.JURISDICTION, 
of state BDd UDlted States over pubHc lands, 31. 
ot equltJ', to restrain unlawful dlveralOD, 75. 

to restrain hydraulic mlDlng, 83. 
In aettllDe water rl£hts, 169. 

OYer aavlpble waters of the UDlted States. 211, 219. 
ove' rivers flowm,r between state&, 22& 
OTer aeuhore, 237, 238. 

InmN DISTRICT, . 
riparian rights In, 129. 

LA KIllS. 

K. 

L. 

law of riparian righta appUed to, 8-

U~IHSLATION, 

need-ot, In reprd to waters on the Pacific cout, L 
of cautornla, l'eCOIDIzlDc miners' customs, 14. 
of tile UDlted States, 11. 
Rct! ot concrese of 1870 construed, 28. 
on the subject of riparian rights, 102-119. 
of oongl'e88, for reclamation and sale of desert land. 119. 
$!oDStruction of section 1422, Clvll Code CaL, 1~127. 
concerD1nc water debts, suggestions for, 160-178-
replaUng dltch compaDies, 177-188. 
n'CUl&tlDc irrigation dlatrlcts, 1~202. 
for state aupervl.sl.on of water tights, 200-2l.IS. 

LI-~H~IIlIll, 

ot land may sue for Interference with water righta, 13. 

LICENSE, 
from government, for appropriation of waters, presumed, 22, 23. 
for construction of wharves, ImpUed, 250. 

LIEN, 
of ditch company on crope, by statute In Oregon, 118. 
of IIS8('ssment In irrigation district, 199 (sec. 23.) 
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INDU. 

LUfITATIONS, STATUTE OF, 
. acq111llltion of water rights under, 182, 183. 

LITTORAL RIGHTS. 
boundary of upland owner's estate, 235, 236. 
jurtsdlctl.oo and ownership of tide-lands, 237-239. 
grant of tide-lands to private owner, 240. 

right of llttoral owner to purchase, 24L 
11&hts of llttoral owner, 244. 

rlldlt of access to water, 245-249. 
right to bulld wharves lind laudlDgs, 250. 
how a!reeted by harbor l1Des, ZL 
rlxht to aceretioll8, 252. 
rights of ftshiDg, 253-

8everaoce of, from title to upland, 254. 

573 

determination of boundaries 88 between adjolnlDg owners, 2Ci6. 

LOGS AND I.oGGING, 
Bee "Floatable Strenms." 

LOW-WATER MARK, 
88 boundary of owner on navigable stream, 221. 
how determlDed, 235. 

M. 
MANDAMUS, 

to compel bridging of dltch at Cl'OIIIIlng of bigh'wa7, 19L 
to compel dltch compao7 to turoJ.sh water, IU5. 

MANUI' ACTUREB, 
use of stream for, 141. 

MA.P, 
of route of Irrlgst1Dg dlteh, to be filed, 178, 180, 182-

MAXIMS, 
that water should flow In natural cbaDnel, 8. 
sic utere tuo, etc., applies to rlparlao rights, 142. 

MEANING OF TERMS, 
See "DefinItions." 

MEA.SUREMENT OF WATER, 
methods of, 98. 
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MEXIOAN lAW. 
1P'IlIlt. UDder, effect _ rlparlu rtcIaa, 48. 
law of riparian right. in, 128. 
former prevalence of, in OaUtornia doea not affect riparian 

rlghtll, 128. 

KILLS, 
appropriation of water for. at com_ "w, 11. 
1lIIe of water for propulaion of, 161 

MINERS' OUSTOMS, 
origin and nature of, 14. 
aanctloned by l~Uon, 14. 
recognlzed by aet of congreg, 17. 
appUcation and eftlcacy of, 24. 
when void, 24. 
must be proved as facts, 2 •. 
must be reasonable, 24. 
cannot legalize pubUc nuisance, 24, 88. 

MINERS' INOB. 
as meaaure of water, 88. 

MINING. 
eu.I7 Importance of, in Pacific states, 13. 
pretlUlDed Ueenae from govel1Ullent for, 2"2, 23. 
lIabWty for d8masea caused by, 77-84. 
dJacbarp of debris, wlam 1ID1awtal, 12. 
hydraulle, Injurlowl effects of, as. 
rep1ated by statute in CaUtomla, 104. 

MONTANA, 
statutes of, regulating ripariau rights. 106. 
statute of, regulating ditch eompanl(>8, 183. 

MUNICIPAL CORPORATIONS, 
BUPPJylng water to, Is pubUe use for whleb strea m may be COlI' 

demued, 172. 
lrrllrlltion dIatrlct:B are not, 204. 
may be included in IrrlpUon district, 208. 
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N. 
NATURAL WANTR, 

lise of riparian streams for, 188. 
what are, 138. 
use for Irrigation Is subordlDate to, 158. 

NA VIGABLE RIVERS, 
obstruction of, by mbdDg debris, a public nm.aca, ... 
ensement of publle ln, 1UIder Roman law, 121. 
liparian rigbts 00, 21~232. 

NAVIGABLE WATERS. 
riparian ri£bts on, 216-232. 
wbat streams are nav1lcable, 216. 
navigable waters of the United States, wbat are, 211. 
floatable streams, 218. 
control of congresa over, 219. 
lands under, belOllK to atate, 220. 
fiR boandariea between states, 223. 
public rigbts on, 225-228. 
private iUbts on, ~232. 
rigbts of owner on seaabore, III!e "Lltt9ral m.dIt& .. 

NAVIGATION, 
public right of, on navigable strell.ma, 216, 226. 

wbat streams are navlpble, 216. 
wbat are navigable waters of the United States, 211. 
floatable streams, 218. 
paramount control of congress over, 219. 
public easement of, 225. 
right of state to Improve, 226. 

675 

public right of, does not Include rigbt to UBebanks of stream. 
228. 

public r1rht of 00 the seftsllore, 243. 

NEBRASKA, 
legislation of, concernins water rights, 118. 
statute of, regulating ditch companies, 184. 

NEGLIGENCE, 
will Jeopard Inceptive rigbts by UPPl"Oprlatloo, 5&. 
causIng injuries to ditches, 11. 
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576 INDEX. 

NEGLIGENCE-Continued. 
Habillty of Dpproprlator for. 71-84. 
in construction and maintenance of dam. 78, 19. 
unlawful dl8c:barge of miu1ng debrla, 82-84. 
works abandonment, when, 97, 98. 
lIablllty of ditch companies for, 197. 

NEVAnA. 
statute. ot, replating water rights. 105. 
board of reclamation commlssloners in, 105. 
water commlsaloners In. 105. 
riparlDn rights aboHshed in, 105. 
rtehts ln private streams ln, 122 et seq. 
formation of Irrigation districts In. 200. 
state supervlalon of water rights In. 212. 

NEW MEXICO, 
statutes of, regulating water rights. 111. 
system of, impracticable for CaHtornla, 1M. 
statute of, regulating ditch compllnies, Iso. 

NON-USER, 
forfeiture of water rights for, 91. 
riparian rights noflOBt by, 133. 

NORTH DAKOTA, 
legislation of, concernlDg water rights. 100. 
statute of, regulating ditch companies. 183. 

NOTICE, 
of intent to appropriate, 51, 52. 

not IIUftlclent wlthont actual npproJ!r1atlon. 5L 
how given, 52. 
provided for by statute ln C8llfornill. 1M. 

()t route of proposed irrigating ditch, 178. 
of proceeding for coDfirmation of bonds of irrigation dlstrtc:t, 208. 

NUISANCE. 
miners' C\18toms cannot lepllze. 24, 83-
unlawful diversion of stream 18 a, 72-
pollution of water Is a, 76. 
effects of hydranlte mlD1Jut, 83. 
obstruction of navigable streams 88, 219, 22G. 

Digitized by Goog Ie 



INDEX. 

o. 
OREGON, 

leglBlation of, concerning water rights, 1115. 
riparian rlchta In, 1115, 121. 
atatute of, regulating Irrigation and ditch companl-. 17& 
doctrine of Bttoral rlghta In, 248. 
wharfiDg rlghta In, 250. 

OVERFLOW, 
of dam, BabWty for damages caused by, 78, 19. 
carrying mining debris, 82, 84. 
Bablllty of ditch companles for, 191. 

OVERSEER. 
of acequiaa, In ArtzoDa, 214. 

P. 
PAllOr.. 

we of ditches anel water rights by, 60-62. 

PARTIES. 
to actions concerning water rights, 72. 73, om. 

677 

to action tor coD1lrmation of boDds of IrrigatioD dlatrlct, 201. 

PARTITION, 
of water rights, .. between teDanta In common, 83. 

PATENT, 
aubaequeDtl,y laBued, la BIlbject to prior appropriation, 25. 
power of government to aDDU coDditiona to, 82. 
when to be laBued, 34. 
title UDder. vesta when. 35. 
whether relates back to initial stepe. 38-42. 
for desert land reclalmed, when lasued, ua. 

PERCOLATING WATERS. 
when constitute a water-course. 67. 

PETITION, 
for organization of Irrlntlon dlatrlct, 199 (sec. 2.) 
determination of BUfIlclenC7 of, 205. 

LAW W. R.-37 
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578 INDEX. 

PIERS, 
In navigable rivers, right to construct, 219. 220. 230. 
on the seashore, 250. 

PLACE. 
of using water appropriated ml17 be changed, 09. 

statute of oautomla concerning, 1Of. 

PLEADINGS, 
In actions' concernlna water rights, 78. 
In actions for confirmation of bonds of irrigation district, 208-

POSSESSION, 
without tltle, may support water rights, 41. 

but not true riparian riabt.; 131. 

PRE-EMPTION, 
See "Patent;" "Settlers." 

PRE-EMPTIONER. 
rights ot, relate back, 38-42. 

PRESCRIPTION, 
right to commit a pubHc nuJaanoe caunot be acqalnd by, 83. 
riJdlta to water acquired by, 97, 98, 132, 152. 
adverse user extlngulsblng riparian rights, 133. 

PRBSUMPTION, 
of a llcense from government tor mlnlng operatiODll, 22, 28. 
that stream was on publlc lands, 101. 
01 Hcense to construct wharves, 250. 

PRIORITY, 
as between settlers and appropriators, 38 et aeq. 
successlve appropriations, 89. 

statute ot Callfornla regarding, 104. 
statute of Idaho as to, 108. 
laws of Wasblngton liS to, 118. 

PROPRIETORSHIP. 
of pubHo lands, 31. 
ot bed ot navlpble shoeams. 220. 
ot tide-lands, 237-241. 

PUBLIC CORPORATIO~S 
Imption distIicta aloe, :ro.l 
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PUBLIC LANDS, 
right to appropriate waters 1I0mng through, 12-2~. 
gmntee of, takes subject to prior appropriation, 25. 
of the stote, whether open to appropriation, 29. 
right of appropriation confined to, 30. 
approptlntion may be Independent of title to, 47. 
desert, sale and reclamation of, 110. 
primary disposal of, carrll'S riparian rights, 127. 
rlgbt of way over, granted to ditch companies, 178, 184-186-

right of way over lands of United States, 188. 
tide-lands not Included In the term, 242. 

PUBLIC ROADS, 

579 

ditches cro88lng, must be bridged by owner, 118-180, 182, 185, 
186. 191. 

PUBLIC USE, 
See "Eminent Domain." 

PURPOSE. 
of appropriation, 48. 
of appropriation may be changPd. 69. 
determines extent of right acquired, 85. 
to whlch wuter may be appUed by riparian owner, 1M. 
use of water for Irrllllltlon, 143--150. 

PURPRESTURE. 
at common law, construction of whun'cs as. 250. 

Q. 
QUIETING TITLE. 

to water rights, action for, 74. 

R. 
RAIN-FALL. 

drulnage of, when constltut(>8 a water-rour!ll', 00. 

RAVINE, 
muy be used 88 part of appropriator's ditch, 49. 
as chunnel of nutuml water-courst', 00, 
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580 INDEX. 

REALTY. 
riparian owner's right to flow of stream lB part of, 9-
when flowtng water lB part of, 57. 
ditches and canal8 are, 59. 

REASONABLEnILIGENCE, 
In completing appropriation, 53. 

required by statute In Cnllfornlll, 1M. 
aDIl In Idaho, 108. 
and In WashlnKton, 116-
and In Texas, 117. 

REASONABLE USE, 
of water by riparian owner, 140. 

18 a question of fact, 140. 
for manufacturers, 141. 

mauner of use must be reasonable, 142-
of water for lrrlptlon, 143-159 .. 
measure of reasonableness, 15L 

RECLAMATION, 
and sale of desert lands, act of congress for, 119. 
of lands under navipble water, 231. 
of lands below low-water mark, 254. 

RELATION. 
doctrlne ot, applied to inceptive rights of pre-emption cla1mant, 

38-42. 
applied to date of appropriation, 55. 

REMEDIES, 
for injuries to ditches, 71. 
for UDlawtul diversion, 72. 

In equity, 78. 
tor injuries to quality of water, 76. 
tor damages caused by dams or ditches, 77-84. 
tor injuries from mlnlng debrlB, 82. 

agalnat injurious effects of hydraulic mlnlDg, 83. 
for obstruction of navlpble stream, 225. 

RESERVOIRS, 
construction of, by Irrigation companies, 178, 182. 
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RIGHT OF WAY, 
for ditch companies, over private lands, 178-180, 182-185. 

over lands ot state. 178, 184-18d. 
for canals of Irrlption district, 100 (sec. 38.) 

along navigable rivers, vested In the public, 225. 
but not along their banks, 228-

over tide-lands, 243. 

581 

of littoral owner, from his land to navigable water, 245-240. 

RIPARIAN RIGHTS, 
importance of, In Pacific states, L 
common·law doctrine ot, 4-12. 
appropriation not recognized at common law, 4. 
diversion of stream Is unlawful, 7. 
owner's right to natural fiow of stream, 8. 
this riJcbt not an appurtenance to estate, O. 
diverslon, when permissible at common law, 10. 
appropriation for mlll purposes, at common law, lL 
origin and basis of the right to appropriate, 12-24. 
miners' customs as to, 14, 24-
doctrine of prior appropriation, 15. 
legislation of conjp'e88 as to, 17. 
appropriation as against subsequent patentee, 25. 
act of congress of 1870, 28. 
on public lands of the statc, 29. 
approprintion confined to public domain, 30. 
power of aovernment to annex conditions to gnmts, 82. 
conftlcUng claims between settlers and appropriators, 33. 
of patentee, become vested, when, 34, 35. 
under Inceptive title arc protected, 37. 
whether patent relates bnck to initial stl'p8, 38-42. 
under )lp.xican Jmlnt, 43. 
bow appropriation Is effected, 45-55. 
nature of the right acquired by nppropriation, 57-76. 
definition and chantcteristics of a water-course, 06. 
deterioration of quality of water Is actiowlble, 76. 
linblUty of appropriator for damages caused by dams or ditches, 

77-84. 
Injurious effects upon, of bydraullc mining, 83. 
suooetllive approprintions, 89-00. 
abandonment of, 00-00. 
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582 INDEX. 

RIPARIAN RIGHTS-Continued. 
dJatiDpJshed trom appropriation, 102. 
leglslntlon on the subject 01., 104-119. 

Calltornia, 10.&. 
Nevada. 100. 
Montana, 106. 
Colorado. 107. 
Idaho. lOS. 
North Dakota, 100. 
South Dakota. 110. 
New Mexico. ilL 
Arizona, 112. 
Wyoming. 113. 
Utah. 114-
Oregon. 115. 
Washington, 116. 
Teus, 117. 
Nebraska. 118. 
federal legislntion, lID. 

abollsbed In 8e¥eral states nnd tcrritories, 120. 
on private strealllS of CnUforula and Nevada, 1:!"~. 

common law J.:Oyerus, In California, 124. 
how affected by section 1422, Civil Code Cal., 125-127. 
undel' Roman and Mp.xicnn law, 128. 
in Kern dlshict, 129. 
goyerned by common lnw of Engll1nrl, 130. 
who are rlpalian owners, 131. 
loss of, by ad¥erse user lind estoPI)cl, 133. 
uses to which the wnter mllY be put, 134-
&:eDeral stntement of law of, 134. 
legitimate riparian uses, 136. 
Calltomia decisions on lipat1un lL."ICS, 137. 
natural uses, 138. 
secondary or artificial uses. 139. 
reasonable riJ)atian use, 140. 
use for manufllctul'el'S, 141. 
manner of use must be reasonable, 142. 
use of water fol' irrigation, 143-159. 

no right to irligllte non·ripulinn lumIs, 147. 
prior nppl'Opliatioll gi¥es no exclusive right, 148. 
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RIPARIAN RIGHTS-Continued. 
relative equality of riparian ownen, 149 • 

. BIlle of stream affects, 150. 
1J8e muat be reasonable, 161. 1M. 
irrigation Is subordinate to natural wants, IGS. 
teat of reaaonablene88 in UBe, 154-158. 
II1U"plua water muat be restored, 159. 

nggestiODB for legislation concerning, 160-176. 
need of statutory regulation, 100. 
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common-law roles Inadequate for question of irrigation, 18L 
contents of proposed statute. 162. 
essential nature of proposed statute, 163. 
I17stem of acequlas Impracticable, 1M. 
Colorado system criticised, 165. 
legislation must respect natural laws and natural rigbta, 186. 
natural rights and advantages of riparian owners, 181. 
jurisdiction of equity In settling water righta, 169. 
ledslatlon to the same end, 110. 
provision' for non-riparian lands, 171. 
condemnation ot stream for public UBe, 112-
whether irrigation Is a public UBe, 173. 
taklDJt stream under eminent domain, 17 .. 
summary of suggestions concerning legislation, 111. 
concludlnjr obse"atioDS, 176. 

condemnation of, by ditch companies, 189. 
acquisition ot, by Irrigation districts, 199. 
on navlnble streams, 216-232. 

rights of riparian owner in general, 229. 
right to build wha"es and landings, 280. 
right to reclaim submel'lred land.. 231. 
preferential right to purchase, 232. 

on the seashore, see "IAttoral Rights." 

RIVERS, (See, also, "Water-Courses,") 
no exclusive appropriation of, at common law, .. 
what are, subject to appropriation. 00. 
obstruction of, by deblis from bydrauUc mining, 83. 
leg1slatlon on the subject ot, 102. 
ownership ot, under Roman and Mexican )11 W8, 128. 
1J8e ot, for irrigation, 143-159. 
navigable, what are, 216. 
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RIVBRS-Contlnued. 
.. table, what are, 218-
bed of, beloDp to atate, 220 • 
.. bo1Uldarl_ between states, 22&. 
uavllable, pubUc rlchta on, 225-22& 

prlnte rtPta em, 229-232. 

ROMAN LAW, 
riparian rlgbts ander, 128. 
.. to pubUc use of baDka of uavtpble stream .. 228. 

s. 
BALlI. 

of water rtgbts aDd ditches, 60-62. 
water rights may be sold aeparate from land, 8L 
when works abandonment. 97. 
of water, by ditch comP8D7, 192-196. 

SCRIP, 
caDDot be located on tlde-mnd .. 242. 

SBA.-8H.ORB, 
meaning of the term, 234.. 
ownel'llhlp of, lee "Tlde-Land8." 
rlPts of owner abuttlDg on, see "Littoral Blab." 

SEA-WEED. 
property In, 252-

SECRETARY OF WAR. 
wben authorlzed to establlsb harbor-linea, 210_ 

SETTLERS, 
take subject to prior appropriation, 25. 
aDd approprlntors, coD1l1cting claims of, 38. 
tlUe of, wben veats, S4. 
wbether patent relates back to lnltlal ateps, 38-

SHORE, 
meaDlng of the term, 23!. 

SLOUGH. 
not a natural wllter·coul"Se, 66. 
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SSOW-WATER. 
drnlDage of. when constitutes a water-coul"lM', 66. 

SOUTH DAKOTA. 
legtslation of. concerning water ~hta, 110. 
atatute of. reKUlating artealan well companies, 181. 
townships authorized to sink wella, 20L 

. lrrtoUon d1atrtcta In, 20L 

SOVEREIGNTY. 
over publlc landa. 3L 
Oftr tide-lands. 237-239, 

SPECULATION, 
appropriation ot water for purpoees of, Is nugatory, 48. 

SPRINGS, 
~ diversion ot, 94. 

STATE. 
publlo landa of the, whether open to appropriation, 29. 

685 

and United States, relative jurisdiction ot, oyer publlc lands, 31. 
power of, to restrain hydraulic mining, 83. 
riparian rights of, not reserved by section 1422, Clvil Code Cui., 

127. 
power ot, to regulate water rights, not affected by tormer prev

alence of Mexican law, 128. 
owns bed of navigable rivers, 2"~. 

incidents ot state's ownership, 222. 
rivera aa boundaries between states, 223. 
right of, to Improve naVigation, 226. 
title of, to tide-lnndB, 238. 

STATE ENGINEER, 
powers and duties ot, In Wyomlnlt, 210. 

In Colorado, 211. 

STATUTE OF LIMITATIONS, 
aoqul8ltion ot water· riirhts under, 132, 133. 

S'.rATUTES. 
act of coDIn't!8B of 18G6, 17. 
act of coO£reBB of 1870, 28. 
do not sanction Injurious eft'£'cts of lIyrlr:mllc mlnin&:, S3. 
regulatlna: riparian rights, 10:!-IW. 
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STATUTES-Continued. 
coDStnlct1on ot aection 1422, Civil Code Cal., 125-127. 
concernlDg water rights, suggestions for, 160-176-
regulating irrigation and ditch companies, 171-188. 
authorizing formation ot Irrigation districts, 199-202. 
tor state supervtslon ot water r1ahts, 209-215. 

STATUTORY INCH, 
as unit tor messurement of water, 88. 

STREAMS. 
See "Water-Couraes." 

SUBTERRANEAN WATERS. 
when constituting a water-course, 67. 

SUCCESSIYE APPROPRIATORS, 
priority as between, 45. 
rights acqulred by, 89-00. 

SUIT, 
See "Action." 

SUPERINTENDENT OF IRRIGATION, 
in Colorado, powers and duties of, 21L 

SURFACE WATER, 
may constitute a stream, when, 66. 

T. 
TAX. 

See "ASSf'SSment." 

TENANT, 
ot land, may sue one interfering with water rlghta, 18. 

'l'ENANTS IN COMMON, 
ot water rights, 63. 

partition as between, 63. 

TERRITORY. 
tide·lands ot, subject to disposal by United States. 237. 

TEXAS, 
legislation ot, concerning water rlJrhts, 117. 
right ot riparian owner to use water tor Irrigation, IG&. 
statute ot, regulating ditch companies, l.85. 
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TIDE, 
no test of navlgnblUty of stream, 216-
title to lands covered by. 237-242. 

Uttoral rights, 244-255. 

TIDE LANDS. 
defined. 233. 
1n territory, disposal of, by United States, 237. 
title to, vested In state, 238. 

nature ot state's title, 239. 
transtel' of, to private owner, 240: 
preferential ligbt of llttoml owner to purohnse, 24L 

SCrll) cannot be located on, 242-
subject to publlc right of navigation, 243. 
rights of littoral owner In, 244-255. 
building of wharves on, 250. 

TIME, 
perlodicul appropliatlons, 9L 

TITLE. 
from United States, vests, when, 84. 
priority of, as uK1llnst subsequent appropriator, 3;), 86. 
relation of, to Inltlal steps, 38. 
inceptive, riparian rlgbts under, are protected, 37. 
water rights may depend on mere possession, 47. 
by appropriation, when perfect, M, 55. 
appropriator's right begins at head of his ditch, ;;7. 
to ditches and canals, 50. 
~o ditches and water rights, sale ot, 50, 60. 
to water l'iJrhts, 1n co-tenancy, 63. 
to water, abandonment of, ~OO. 
to water rights, legislation on the subject ot, 102-UO. 
prescriptive water rights, 132, 133. 
to bed of nn¥igable rivers Is in the stah-, ~O. 
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ot riparian owner on navigable stream, extends how far, 2:U. 
of United States to tide-lands of territory, 237. 
ot state to seashore and lIats, 238. 

nature ot, 239. 
transfer ot, to private owner, 240. 

TOWING, 
on bank ot nnvlgablc strcam, no . public I"Ight ot, 228. 
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TOWN. 
ma.v be lDcluded In irrigation distrlct. 208. 

TOWNSHIPS, 
lD South Dakota. authorized to slnk artealan wells, 20L 

TRANSFIllR. 
of water rights, by sale, ~ 
of tide-lands to private owner, 237-24L 

TRIllSPASS, 
upon rlgbts of riparian owners, SO. 
on baDka of navlpble streams, 228. 

TRESPASBmR, 
acqulrea DO riparian rl&bts, 13L 

TRIBUTARIIilS. 
of stream, rlgbt of appropriator to control, 95. 

u. 
VNITIilD STATES, 

rlgbt of appropriation not originally avalling against, 16. 
nct of congress as to appropriation of water, 17. 
presumed to have lIcenaed mInlDg operatloDlJ, 22, 23. 
grantee ot, takes IUbject to prior appropriation, 25. 
act ot 1870 Is declaratory only, 28-
appropriation restricted to public lands ot, 30. 
and state, relative jurladlctlon of, over public lands, 3L 
power of, to IUlDex conditloD8 to grants, 32. 
title from, wben veats, 34. 
power ot, over navigable rivers, 83. 
desert lands of, reclamation and eale ot, 119. 
rights ot, not dected by section 1422, ClvU Code caL, 127. 
g~nt right ot way to ditch companies, 188. 
navlpble waters of the, what are, 217. 

control of CODjtreaB over, 219. 
title of, to tide-lands of territory, 237. 

U~g, 

of water by riparian proprietors, at common law, 4-
intent to apply water to bene1J.clal use Is lDdlspcD88ble to valid 

appropriation, 48-
water must be actually put to use, 50. 
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USE-ContinuecL 
place aDd maDDer of, appropriator may change, 09. 
must not pollute water, 16. 
determines amount of water acquired by appropriator, 85. 
non-user works abandonment, 91, 98. 
ndverse, acquisition of water rlgbts by, 132, 183. 
of water by riparian proprietor, 134-143. 

legitimate rlpnrlan uses, 136. 
natwlli .uses, 138. 
secondary or arUfic1a1 uses, 139. 
must be reaROnable, 140. 
reasonableness is question of tact, 140. 
for manufactures, 14L 
maDDer of, must be reasonable, 142. 
for irrtptlOD, 143-159. 
irrigation is subordinate to natural wants. 153. 
supervision of, by public ofIicera, 200-215. . 

UTAH, 
_totes ot, concerning water rights, 114-
riparian rights aboUshi!d, 114, 120. 
formation of irrigation districts In, 202. 

v. 
VALENTINE SCRIP, 

caDDot be located on tide-lands, 242. 

w. 
W ASmNGTON. 

legislation of, concerning water rights, 116. 
riparian rights In. 116, 121. 
statute of. regulating ditch companies, 180. 
irrigation districts authorized In, 200. 
doctrine of lIttoml rights In, 248. 

WATER. 
lmportaDce and value of. In Pacific states, 1, S. 
no appropriation of, at common law, 4-
right to, may be Independent of title to land, 41. 

51;9 

Intent to npply to beneficial use necessary to valid appropria
tion, 48. 
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590 INDEX. 

W ATER-CoDtinued. 
must be actually diverted. 49. 

and put to actual use, 50. 
approprilltor has no right to, above b1a ditch, 57. 
rights In, may be sold, 60. 
pollution of, Is actionable, 76. 
unlawful d1acharge of, upon lands of adjoining proprietor, 81. 
acquired by appropriation. amount of, 85. 
enpnclty ot ditch as measure of appropriation, 86, Si. 
successive appropriations of, 89-96. 
surplus, may be appropriated, 90. 
Increase In, how divided, 93. 
abandonment of, ~OO. 
leglslatlon on the subject of, 102-119. 
rlparilln rights In Callfornla and Nevada, 122 et seq. 
use of, by riparian proprietor, 134-143. 
use of, for IrrlKatlon, 143-159. 
taken for publlc use, 172-174. 
dlstrlbutlon and sale of, see "Ditch CompaDlee." 

WATER COMMISSIONERS. 
In Nevndn, appointment and dutles of, IOCS. 
In Utah, powers, 114. 
In Wyoml \g, 210. 
In Colorado, 211 
In Nevada. 212 
JteDeral powers ot, 215. 

WATER-COURSES. 
common-lnw doctrine ot, 4-12 
no approprlatlon ot, at common law, 4. 
diversion ot, mega} at common law, 4. 7. 
riparian owner's right to flow of. In natural cbannel, 8. 
tbls right not an appurtenance to estate, 9. 
diversion ot, when permlsslble at common law, 10. 
origin and basis of the right to appropriate, 12-u.. 
presumed license to dlvert, 22. 23. 
approprlatlon of, Is servitude on subsequent grant, 25. 
on pubUc lands of the state, 29. 
appropriation of, restricted to pubUc domnln, 30. 

Digitized by Goog Ie 



/ 

INDEX. 

WATER-COUR8E8-Cootioued. 
actual diversion ott necessary to complete appropriutlon. 49. 
appropriator has no right to, above his ditch, 57. 
rights in, may be sold, 60. 
co-tenancy In, 63. 
deflnltlon and characteristics ot, 65-67. 
equlty will enjoin unlawful dlveralon ot, 75. 
pollution ot, Is actionable, 76-
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llablllty ot appropriator tor damages caused by ditches or dams, 
77-84. 

obstruction ot, by debris from hydraullc miDlnC. a public nul-
sance,83. 

increase In, how divided, 93. 
abandonment ot rl£hts to, 96-00. 
when presumed to be public, 10L 
legislation on the subject of, 102-119. 
riparian rights in Calltorola and Nevada, 122. 
rlehts in, under Roman and Mexican law, 12s. 
who are riparian owners, 131. 
uses to which the water may be put, 134. 
use of, for irrigation, 143-159. 
size of stream as affectlng use, 1/so. 
suggestions tor legislation concernlng , 160-176. 
natural rights and advantages of riparian OWDel'8, 167. 
condemnation of, for public use, 172-174-
navlanble, what are, 216. 

riparian rights on, 216-232. 

WATER DISTRIOTS, 
in Wyoming, 210. 
10 Oolorado, 21L 

WATER DIVISIONS, 
in Wyomiu, 210. 
In Colorado, 21L 

WATER-RATES, 
regulation of, by county omcers, 178, 179, 182, ISIS. 
charged by ditch companies, 192, 193. 

WATER,. RIGHTS, 
(See, also, "Appropriation:" "Imgn lion:" "Mining;" "Navigable 

Rivers:" "Riparian Rights:" "Water:" U'Vuter-Courses.") 
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WATER RIGHTS-Continued. 
when appurtf'llant to land, 9, 59, 62. 
sale and conveyance of, 60-62. 
may be sold separate from laDd, 6L 
tenancy in common of, 63. 
remedies for interference with, 70-75. 
legislation on the subject of, 102-119. 
acqulsltion of, by adverse user, 132, 133. 
rlghta of user in riparian owners, 134-1.a. 
use of water for lrrlgation, 143-159. 
suggestions lor leJdBlatlon on, 160-176. 
acquisition of by ditch companies, 189. 

by irrigation districts, 199 (sec. 12.) 

state supervialon and control of, 209-215. 
on navlnble riven. 216-232; 
rlghta of owner on aeaBhore, see "IAttoral Right&.· 

WATER MASTER, 
election and duties of, in Idaho, 2l3. 

WHARVES. 
on navigable riven. right to bulld, 230. 
on tide-lands, rl&'ht to construct, 250. 

WORDS AND PHRASES, 
See "DeflnltioD8." 

"WRIGHT ACT," 
synopsis of, 199. 
adopted in Washington and Nevada, 200. 
constltutioDBllty of, 203. 
construction of, 204-208. 

WYOMING. 
legislation of, concerning water rlghta, 113. 
statute of, regulating dltch companiee, un. 
IlUpervision of water rilChta in, 210. 
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