


Digitized by GOOSIG



AR R
R T
)
AFPS
meT
A TREATISE
ON
AS THE SAME IS FORMULATED AND APPLIED IN THI. PACIFIC
STATES, INCLUDING THE DOCTRINE OF
APPROPRIATION
By Joun Norton Pomerov, LL.D.
P
AUTHOR OF WORKS ON CONSTITUTIONAL AND INTERNATIO- AL LAw
AND ON EQUITY JURISPRUDENCE
REVISED AND EDITED BY )
Henry CampBeErL Brack, M. A.
AUTHOR OF A WORK ON CONSTITUTIONAL PROHIBITION
ST. PAUL, MINN.
WEST PUBLISHING CO.
1887
rd



L10211
2B 151935

CopPYRIGHT, 1887,

BY
WEST PUBLISHING COMPANY.



EDITOR'S PREFACE. ,

THE late Professor PoMeroy, during his editorship of the West
Coast Reporter, published in that journal a series of articles on
water-rights and riparian privileges in the Pacific states, which
attracted much attention from the legal profession in those com-
munities, and elicited high commendation by reason of their
learning, candor, and comprehensive grasp of the subject. In
consequence of the peculiarities of the law of riparian rights ob-
taining in California, Nevada, and the adjacexit states and terri-
tories, the limited applicability of the common-law rules, the
prevalence of that unique system known as the doctrine of ap-
propriation, and the novelty and importance of the questions
presented to the courts, the appearance of these articles was
timely and significant, and they formed a valuable addition to
the literature of the subject. The plates and copyrights of the
West Coast Reporter having come into the ownership of the pub-
lishers of the present work, it was decided to reprint the ar-
ticles in question in the form of a text-book; and they constitute
the basis of the monograph now offered to the profession. It is
to be regretted, for several reasons, that this undertaking could
not have had the benefit of the author’s own superintendence
and revision; and especially because the doctrines and results
of the later cases cannot, perhaps, be so harmoniously blended
into the original work by a stranger’s hand. But the editor
has endeavored to performn this office to the best of his op-
portunities. Apart from the breaking of the work into chap-
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iv EDITOR’S PREFACE.

ters, and the introduction of section numbers and appropriate
head-lines, he has been scrupulous to preserve intact both the
language and the arrangement of Professor PoMERoY, making
only such slight changes in phraseology as were rendered neces-
sary by the altered form of publication. All the later author-
ities have been carefully collated, and their views and results—
as also a considerable number of cases not cited by the author
—have been incorporated in the work in one form or another.
The general plan has heen to make these interpolations in the
way of additional foot-notes. But it was found that several
topics of great importance were first broached by the later cases,
and that points which were but imperfectly developed when the
original articles were prepared had been clarified or enlarged
upon. It then became necessary for the editor to write new
sections; and these, being inserted in their proper connection,
have added considerably to the bulk of the work. But in every
-instance of a new foot-note or a new section, the editor’s mate-
rial is to be distinguished from that of the author by the fact
that it is inclosed in brackets. With a view to further facility
in the use of the book, an index and a table of cases are added.
H. C. B.
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LAW OF RIPARIAN RIGHTS.

. CHAPTER I.
INTRODUCTION.

§ 1. Importance of the subject—Need of legislation.
*. Object of the present work.
8. The problem stated.

§ 1. Importance of the subject—Need of legislation.

No special branch of the law of California, Nevada, and other
commonwealths of the Pacific coast, is more practically impor-
tant, and none is more uncertain, unsettled, and contradictory,
than that which deals with the right to appropriate or use the
waters of lakes and running streams, navigable or unnavigable,
and with the conflicting rights of riparian proprietors to the
same waters. The whole subject 4mperatively demands the
most careful and complete legislation, which shall define the
rights of all interested parties, and establish a code of rules reg-
ulating them upon a comprehensive and just basis, entirely in-
dependent, it may be, of the common-law doctrines. The great
danger is—and the danger s very great—Ilest such legislation
should be enacted wholly in favor of some one interest, to the
exclusion of other interests equally real, but, perhaps, not so
strongly pressed upon the legislature. To prevent such un-
just discrimination, which would inevitably retard, if not com-
pletely stop, the development of the most valuable and perma-
nent natural resources of these states, the following preliminary
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§2 INTRODUCTION. [Ch. 1.

conditions are essential: (1) The common-law rules concerning
water-rights should be accurately apprehended, in order that it
may be seen how far, and in what particulars, they are unfitted
for the industrial pursuits, the mining, agricultural, grazing,
manufacturing, and municipal interests of these Pacific com-
munities. (2) The existing law of these states and territories,
as founded upon statutory legislation, Spanish-Mexican laws,
customs, and judicial decisions, should he carefully examined
and formulated, as far as possible, so that its imperfections,
omissions, advantages, and defects would be clearly disclosed
and understood. With the knowledge obtained from such an
investigation only, can the legislature construct a system of
statutory rules which shall represent, harmonize, and protect
all conflicting interests, as far as it is possible to provide for and
protect all by a compromise in which each must make some
surrender, must submit to some curtailment. Common justice
requires some partial surrender by each in order that all may
be benefited; and the chief difficulty lies in making an equitable
apportionment of such burdens among all classes of proprietors.
Statutes which recognized the rights of riparian owners alone,
by simply enacting the common-law rules, would destroy the
main usefulness of our streams, and stop the development of
the great agricultural resources, by rendering any extensive .
system of irrigation practically impossible. On the other hand,
statutes which should wholly ignore the interests of riparian
proprietors would invade vested rights, and produce evils equally
grave and far-reaching.

§ 2. Object of the present work.

As well for the purpose of furnishing a slight contribution to-
wards such amendatory legislation, as for the purpose of dis-
cussing a subject of great importance to the legal profession, I
intend, in the following pages, to examine the existing law con-

@
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cerning Water-Rights and the Rights of Riparian Owners, as it
prevails in the southern states and territories of the Pacific slope;
to ascertain, as far as practicable, the rules which have been es-
tablished by statute or by judicial decision; to point out the
omissions, imperfections, contradictions, or questions left un-
settled; and to compare these results generally with the common-
law and the Spanish-Mexican systems. I may, in conclusion,
suggest some amendments which might properly be made by
the legislature.

§ 8. The problem stated.

In these Pacific states and territories, water is the one essen-
tial element of all productiveness and consequent prosperity.
Its use for mining operations first attracted attention, and was
the subject of some partial legislation. Its use for agricultural
purposes of every kind has become far more important and ben-
eficial, and more closely connected with the permanent welfare
of these communities. Regions which are apparently most desert
and sterile, can, with a sufficient supply of water, be turned
into gardens, and made to “blossom as the rose.” Nature has
arranged abundant means and facilities for such an artificial
supply. For example, in the great San Joaquin valley east of
the San Joaquin river—which at times seems to be an expanse
of dry sand—there is hardly an acre which cabnot be reached
by a well-constructed system of irrigation utilizing the water of
the streams which rise in the high sierras, cross the valley at
nearly equal intervals, and empty into the San Joaquin. With
such irrigation, the whole valley would be, perhaps, the most
fertile district in the world. I may remark in passing that
never before did I so fully appreciate this wonderful transform-
ing power of water, as after riding, some years ago, a whole day
over the foot-hills, parched and browned and barren, I drove
the few miles from the ferry at Merced Falls to the village of
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§3 INTRODUCTION. [Ch. 1.

Snelling, through what was in fact a rural paradise,—through
green fields, roads overarched with rows of magnificent trees,
and door-yards filled with flowers,—all the effect of irrigation
obtained from the Merced. Similar illustrations may be seen
in all parts of this state. But these uses of water for mining,
for irrigation, for municipal purposes, necessarily diminish, to
a very considerable extent, the natural and normal supply of the
lakes and streams from which it is taken, and therefore conflict
with the common-law rights of the riparian owners, and violate
the settled doctrines of the common law. It is simply impossi-
ble to utilize water for any of these purposes, and then to re-
turn it, substantially unchanged, in amount and condition, to
its original channels. The problem is to reconcile, or rather to
adjust, these necessary uses, and the common-law rights and in-
terests of all other and riparian proprietors. It will be expedient
to state by way of preface, for purposes of comparison and illus-
tration, the general doctrines of the common law; and this will
be attempted in the following chapter.
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CHAPTER II.

THE COMMON-LAW DOCTRINE.

&
o

Priority ef appropriation gives no superior right.
Statement of leading cases.

Inland lakes and navigable streams.

Specific rules stated.

Riparian owner's right to natural flow of stream.

This right is parcel of the realty.

Diversion, when permissible.

Exceptions to common-law rule against appropriation.

HmeP®RR
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§ 4. Priority of appropriation gives no superior
right.

The common-law doctrine, in its most general form, is that
the water of permanent running streams and of inland lakes is
sacred to the common use alike of all the riparian proprietors
upon their borders. This doctrine extends both to navigable
and unnavigable streams and lakes which are wholly inland and
territorial. Each proprietor may use the water for all reasona-
ble purposes as it passes through or by his land, provided that
he does not interfere with the public easement of navigation in
all navigable lakes and streams; but he must, after its use, re-
turn it without substantial diminution in quantity or change
in quality to its natural bed or channel, before it leaves his own
land, so that it will reach his adjacent proprietor in its full,
original, and natural condition. No priority of use or appro-
priation by any one proprietor can give him any higher or more
extensive rights than these, as against other proprietors either
higher up or lower down on the stream, or abutting on either .
side of him upon the shores of the lake. More extensive or ex-
clusive rights than these against other riparian proprietors can
only be acquired by grant from them, or by prescription which
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presupposes a former grant.! Even the state, by its power of
eminent domain, cannot give any more extensive or exclusive
rights to one proprietor, under color of a public use, without
making provision for compensation to all other proprietors whose
natural rights would thus be invaded. This general doctrine,
and all the detail of subordinate rules to which it leads, are
fully sustained by the almost unanimous consensus of modern
decisions; although there may be some partial deviations from
its consequences in certain particulars in a few of the states.

[Ch. 2.

§ 6. Statement of leading cases.

In the well-considered case of Heath v. Williams, 25 Me.
209, Mr. Justice Shepley briefly but accurately stated the gen-
eral doctrine: “The cases decide that priority of appropriation
of the water of a stream confers no exclusive right to the use of
it. A riparian proprietor, who owns both banks of a stream,
has a right to have the water flow in its natural current, with-
out any obstruction injurious to him, over the whole extent of
his land, unless his rights have been impaired by grant, license,
or an adverse appropriation for more than twenty years.” In
Tyler v. Wilkinson, 4 Mason, 397, Judge Story said: “Of a
thing common by nature there may be an appropriation by

1[In the United States it is well
settled that mere prior occupancy
or appropriation of the water of a
running stream by a riparian own-
er, unless continued for such a
length of time as to raise a pre-
sumption of a grant, can give no
exclusive right thereto as against
other owners above or below him
on the same stream, except where
the common law has been modifled
by local usage or by statutory en-
actment. Heath v. Williams, 25
Me. 209; Evans v. Merriweather, 8

6

Scam. 492; Gilman v. Tilton, 5§ N.
H. 281; Cowles v. Kidder, 24 N. H.
878; Parker v. Hotchkiss, 25 Conn.
821; Keeney Manuf’g Co. v. Union
Manuf’'g Co.. 89 Conn. 576; Hart-
zall v. 8ill, 12 Pa. St. 248; Pugh v.
Wheeler, 2 Dev. & B. 55; Bliss v.
Kennedy, 48 Ill. 67; Dumont v.
Kellogg, 20 Mich. 420; Stillman v.
White Rock Co.. 8 Woodb. & M.
550; Tyler v. Wilkinson, 4 Mason,
397; Ang. Water-Courses, §§ 184,
350.]
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general consent or grant. Mere priority of appropriation of
running water, without such consent or grant, confers no ex-
clusive right. It is not like the case of mere occupancy, where
the first occupant takes by force of his priority of occupancy.
That supposes no ownership already existing, and no right to
the use already acquired. But our law annexes to the riparian
proprietorship the right to the use in common, as an incident
to the land; and whosoever seeks to found an exclusive use,
must establish a rightful appropriation in some manner known
and admitted by the law. Now, this may be either by a grant
from all the proprietors whose interest is affected by the partic-
ular appropriation, or by a long, exclusive enjoyment without
interruption, which affords a just presumption of right.” In
Pugh v. Wheeler, 2 Dev. & B. 55, Ruffin, C. J., stated the gen-
eral doctrine in the following somewhat fuller manner: “If one
build a mill on a stream, and a person above divert the water,
the owner of the mill may recover for the injury to the mill, al-
though before he built he could only recover for the natural
uses of the water, as needed for his family, his cattle, and irri-
gation; but, if instead of building a mill he had diverted the
stream itself, he cannot justify it against a proprietor below,
upon the ground that he had thus made an artificial use of the
water before the other had made any sch application of it.
The truth is that every owner of land on a stream necessarily
and at all times is using water running through it, if in no other
manner, in the fertility it imparts to his land, and the increase
in the value of it. There is therefore no prior or posterior in
the use, for the land of each enjoyed it alike from the origin,
of the stream, and the priority of a particular new application®
or artificial use of the water does not, therefore, create the right
to that use; but the existence or non-existence of that applica- -
tion at a particular time measures the damages of a wrongfulf
act of another in derogation of the general right to the use of:

™



§8 COMMON-LAW DOCTRINE. [Ch. 2.

the water as it passes to, through, or from the land of the party
complaining. The right is not founded in user, but is inherent
in the ownership of the soil, and, when a title by use is set up
against another proprietor, there must be an enjoyment for such
length of time as will be evidence of a grant, and thus consti-
tute a title under the proprietor of the land. * * * The
use to which one is entitled is not that which he happens to get
before another, but it is that which, by reason of his ownership
of land on the stream, he can enjoy on his land, and as an ap-
purtenant to it.”?

§ 6. Inland lakes and navigable streams.

The same doctrine concerning the particular uses and appro-
priation of water by riparian owners is extended toinland lakes
and streams which are navigable. This subject was recently
oonsidered by the New York court of appeals in the case of
Smith v. City of Rochester, 92 N. Y. 463. In a very elabo-
rate and learned opinion, that court decided (in June, 1883)
that “riparian owners of land, adjoining fresh-water non-naviga-
ble streams, as an incident of their ownership acquire the right
to the usufructuary enjoyment of the undiminished and undis-
turbed flow of said stream. This is also true of the fresh-water
navigable streams and small lakes within the state where the
tide does not ebb and flow; save that the public has an ease-
ment in such waters for the purpose of travel, as on a public
highway, which easement, as it pertains to the sovereignty of
the state, is inalienable, and gives to the state the right to use,
regulate, and control the waters for the purposes of navigation.
This public easement gives the state no right to convert the wa-

18ee also the elaborate editorial can, are collected, and the special
note to Heath v. Williams, 48 rules established by them are for-
Amer. Dec. 268-279, in which nu- mulated.
merous cases, English and Ameri-
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ters, or to authorize their conversion, to any other uses than
those for which the easement exists; that is, for the purposes
of pavigation. The right to divert the water for other uses, al-
though public in their nature, can only be acquired under and
by virtue of the sovereign right of eminent domain, and upon
making just compensation. This doctrine concerning the rights
of riparian owners does not, however, apply to the vast fresh-
water lakes or inland seas between the United States and Can-
ada, nor to streams forming the boundary lines of states. The
rights of riparian owners on the Hudson and Mohawk rivers, in
New York, are derived from the rules of the civil law as it pre-
vailed in the Netherlands during the colonial period.” The
facts of this case well illustrate the workings of the common-law
rules. Hemlock lake is a siall lake in the interior of New York,
about seven miles long and one and a half wide. It is to a cer-
tain extent navigable, and has been navigated with small craft
by the residents on its borders. The decision, it will be seen,
treats it as navigable. Its surplus waters form a stream which
is unnavigable. On this stream, near the outlet of the lake,
the plaintiff has a mill, and the water of the stream was suffi-
cient to keep the mill in operation throughout the entire year.
In 1873, under authority conferred by the legislature of the
state, the city of Rochester constructed a conduit or aqueduct
from this lake to the city, for the purpose of furnishing a sup-
ply of water to its inhabitants. By this aqueduct over 4,000,-
000 gallons daily were drawn from the lake, and the flow of
surplus water through the natural outlet was so diminished that
the operations of the plaintiff’s mill were seriously interfered
with, and in some parts of the year entirely stopped. No com-
pensation was paid or offered by the city to the plaintiff. On
these facts the court held, in pursuance of the doctrines above
quoted, that the plaintiff was entitled to relief against the city.
)
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§ 7. Specific rules stated.

From this general doctrine, the following more specific rules
necessarily follow. A riparian proprietor need not have actu-
ally appropriated the water of a stream, in order that he may
be entitled to complain of a diversion by another proprietor;
actual damages are not necessary, for damage is conclusively
presumed from any such diversion.! A riparian proprietor can-
not consume the entire stream for any purpose. He may ap-
propriate the water for his own necessary uses, but this right
must be reasonably exercised, and there must be no substantial
diminution or waste.? The editorial note cited below, sums up
the common-law doctrine, as the result of the American and
English cases, as follows: “The general principle is that every
owner of land through which a natural stream of water flows
(or abutting on a natural inland lake) has a usufruct in the
stream as it passes along, and has an equal right with those
above and below him to the natural flow of the water in its ac-
customed channel, without unreasonable detention or substan-
tial diminution in quantity or quality, and none can make any
use of it prejudicial to the other owners, unless he has acquired
a right to do so by license, grant, or prescription.”

§ 8. Riparian owner’s right to natural flow of
stream.

[It is a familiar and uniform rule of the common law—recog-

nized and enforced by the courts both in this country and in

1Adams v. Barney, 25 Vt. 225. diminution or alteration. Bud-

Nor is it any defense to an action
for diverting water from a riparian
proprietor to show that no injury
would have accrued to him if he
had not changed the manner or ex-
tent of his use, because, independ-
ent of any particular use of or for
it, he has the right to the flow of
the water on his own land without

10)

dington v. Bradley, 10 Conn. 218.

2See Adams v. Barmey, 25 Vt.
225; Townsend v. McDonald, 12
N. Y. 881; Pillsbury v. Moore, 44
Me. 154; Bliss v. Kennedy, 48 Ill.
67; and other cases cited in the
editorial note in 48 Amer, Dec. 374,
275.
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England—that every riparian proprietor, as an incident to his
estate, is entitled fo the natural flow of the water of running
streams through his land, in their accustomed channels, un-
diminished in quantity and unimpaired in quality; that no one
can lawfully divert the water from his premises; and that none
of the riparian owners can use the water to the material injury
of those above or below him, although all have a right to the
reasonable use of it for the ordinary purposes of life.! In this
connection, the following language of Chancellor Kent is fre-
quently cited, as embodying a terse and accurate statement of
the rule: “Every proprietor of lands on the banks of a river has
naturally an equal right to the use of the water which flows in
the stream adjacent to his lands as it was wont to run, (currere
solebat,) without diminution or alteration. No proprietor has a
right to use the water to the prejudice of other proprietors, above
or below him, unless he has a prior right to divert, or a title to

1Embrey v. Owen, 6 Exch. 852;
Wood v. Waud, 8 Exch. 748; Bea-
ley v. 8haw, 6 East, 208; Mason v.
Hill, 3 Barn. & Adol. 304; Wright
v. Howard, 1 8im. & 8. 190; Orr
Ewing v. Colquhoun, L. R. 2 App.
Cas. 839; Chasemore v. Richards,
7 H. L. Cas. 849; Tyler v. Wilkin-
son, 4 Mason, 887; Pillsbury v.
Moore, 44 Me. 154; Cowles v. Kid-
der, 24 N. H. 884; Tillotson v.
Smith, 82 N. H.90; Martin v. Bige-
low, 2 Aiken, 184; Merrifield v.
Lombard, 18 Allen, 16; Pratt v.
Lamson, 2 Allen, 275; Springfield v.
Harris, 4 Allen, 4%4; King v. Tiffa-
ny, 9 Conn. 162; Buddington v.
Bradley, 10 Conn. 218; Wadsworth
v. Tillotson, 15 Conn. 868: Clinton
v. Myers, 46 N. Y. 511; Arnold v.
Foot, 12 Wend. 880; Hoy v. Ster-
rett, 2 Watts, 827; Holsman v.
Boiling Springs Co., 14 N. J. Eq.
385; Ten Eyck v. Delaware Canal

Co., 18 N. J. Law, 200; Mayor of
Baltimore v. Appold, 42 Md. 442;
Omelvany v. Jaggers, 2 Hill, (8.
C.) 634; Hendrick v. Cook, 4 Ga.
241; Hendricks v. Johnson, 6 Port.
(Ala.)472; Potierv. Burden, 38 Ala.
651; Rhodes v. Whitehead, 27 Tex.
804; Shamleffer v. Council Grove
Mill Co., 18 Kan. 24; Cooper v.
Williams, 4 Ohio, 258; Case v.
Weber, 2 Ind. 108; Dilling v. Mur-
ray, 8 Ind. 824; Mitchell v. Parks,
26 Ind. 854; Evans v. Merriweather,
8 Scam.; 492. Plumleigh v. Dawson,
1 Gilman, 544; Rudd v. Williams,
43 I1l. 885; Druley v. Adam, 102
Ill. 177; Davis v. Getchell, 50 Me.
604; Vliet v. Sherwood. 85 Wis.
229; Lux v. Haggin, (Cal.) 10 Pac.
Rep. 768; Taylor v. Welch. 6 Or.
198; Coffman v. Robbins, 8 Or.
278; 8 Kent, Comm. #489; Ang.
Water-Courses, § 95; Gould, Wa-
ters, § 204. .
an
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some exclusive enjoyment. He has no property in the water
itself, but a simple usufruct while it passes ulong. Aqua currit
et debet currere, is the language of the law. Though he may use
the water while it runs over his land, he cannot unreasonably
detain it, or give it another direction, and he must return it to
its ordinary channel when it leaves his estate.”!

§ 8. This right is parcel of the realty.

Although, as above stated, the riparian owner has no prop-
erty in the water itself, but only a usufructuary enjoyment of it
as it passes through or along his lands, yet it is not to be in-
ferred that his right to have the stream flow in its natural chan-
nel, without diminution or alteration, is merely appurtenant to
the estate, or conditioned upon his actual application of it to
some beneficial use. “By the common law,” say the court in
California, “the right of the riparian proprietor to the flow of
the stream is inseparably annexed to the soil, and passes with
it, not as an easement or appurtenance, but as part and parcel
of it. Use does not create the right, and disuse cannot destroy
or suspend it. The right in each extends to the natural and
usual flow of all the water, unless where the quantity has been
diminished as a consequence of the reasonable application of it
by other riparian owners for purposes hereafter to be men-
tioned.”?

A right to the flow of water, then, is a corporeal right or here-
ditament which passes by grant of the land over which it runs.

13 Kent, Comm. #489. v. Wilkinson, 4 Mason, 887; Samp-

2Lux v. Haggin, (Cal.) 10 Pac. son v. Hoddinott, 1 C. B.(N.S.)590;
Rep. 768; citing Ang. Water- Hill v. Newman, 5 Cal. 445; Pope
Courses, § 98; Shury v. Piggot, v.Kinman, 54 Cal. 8; Creighton v.
Bulst. 838; Countess of Rutland Evans, 68 Cal. 55; Ferrea v. Knipe,
v. Bowler, Palmer, 200; Washb. 28 Cal. 840; Hale v. McLes, 53 Cal.
Easem. 819; Gould, Waters, § 204; 578; Hauson v. McCue, 43 Cal. 803.
Johnson v. Jordan, 2 Metc. 289: See, also, Wadsworth v. Tillotson,
Cary v. Daniels, 5 Metc. 288; Tyler 15 Conn. 3686.

12)
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It may be conveyed absolutely, or lost or acquired, either wholly
or in part, by an adverse user, sufficiently long, exclusive, and
notorious to furnish adequate grounds for presumption of a
grant.!

§ 10. Diversion, when permissible.

It is also a right of the riparian owner, at common law, to
have the stream flow in its natural channel without diversion.
Baut this right extends no further than the boundaries of his own
estate. He cannot complain of the mere fact of a diversion of
the water-course, either above or below him, if, within the lim-
its of his own property, it is allowed to follow its accustomed
channel. Hence it is not unlawful to change the course of a
stream within the limits of one’s own land, if the stream is re-
turned to its natural channel before leaving the land, and its
flow is not materially diminished.?

§ 11. Exceptions to common-law rule against ap-
propriation.

There are some cases, even at common law, where a prior
appropriation will give the occupant superior privileges over the
other proprietors on the same stream. Thus, in a Massachu-
setts decision, it is held that the riparian proprietor, who first
erects his dam for reasonable mill purposes, has a right to main-
tain it as against proprietors above and below, although by so
doing the others are prevented from placing dams and mills on
their land. In such case, prior occupancy gives a prior right
to such use. In the case referred to, Shaw, C. J., said: “The
usefulness of water for mill purposes depends as well on its fall
as its volume. But the fall depends upon the grade of the land
over which it runs. The descent may be rapid, in which case

1Lux v. Haggin, (Cal.) 4 Pac. 2 Pettibone v. Smith, 87 Mich.579;
Rep. 918. Norton v. Volentine, 14 Vt. 289.

13)
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there may be fall enough for mill-sites at short distances; or the
descent may be so gradual as only to admit of mills at consid-
erable distances. In the latter case, the erection of a mill on
one proprietor’s land may raise and set the water back to such
a distance as to prevent the proprietor above from having suffi-
cient fall to erect a mill on his land. It seems to follow, as a
necessary consequence from these principles, that in such case
the proprietor who first erects his dam for such a purpose has a
right to maintain it as against the proprietors above and below;
and to this extent prior occupancy gives a prior title to such
use. It is a profitable, beneficial, and reasonable use, and
therefore one which he has a right to make. If it necessarily
occupy 8o much of the fall as to prevent the proprietor above
from placing a dam and mill on his land, it is damnum absque
injuria. For the same reason the proprietor below cannot erect
a dam in such a manner as to raise the water and obstruct the
wheels of the first occupant. He had an equal right with the
proprietor below to an equal use of the stream; he had made
only a reasonable use of it; his appropriation to that extent, be-
ing justifiable and prior in time, necessarily prevents the pro-
prietor below from raising the water, without interfering with a
rightful use already made; and it is therefore not an injury to
him. Such appears to be the nature and extent of the prior
and exclusive right which one proprietor acquires by a prior.
reasonable appropriation of the use of the water in its fall; and
it results, not from any originally superior legal right, but from
a legitimate exercise of his own common right, the effect of
which is, de facto, to supersede and prevent a like use by other
proprietors originally having the same common right. Itis, in
this respect, like the right in common, which any individual
has, to use a highway. While one is reasonably exercising his
own right, by a temporary occupation of a particular part of &
street with his carriage or team, another cannot occupy the same
(14)
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place at the same time.”® It is to be remarked, however, that
the appropriation here sanctioned was not of the stream itself,
—at least, not to its whole extent,—but only of its power to
drive machinery. The other riparian owners would continue
in the enjoyment of the water for all the purposes to which
it could ordinarily be put, except this one. Hence this apparent
departure from the doctrine of the common law could not be in-
voked in aid of one who should entirely divert the water-course,
or appropriute its whole volume to his private uses. And it is
proper to add that this rule has been repudiated in certain other
states, or else conditioned upon a continuance of the appropria-
tion for such a period of time as would be requisite to establish
rights by prescription.®]

1Cary v. Daniels, 8 Metc. 466, 8. 111 Mass. 485; Lincoln v. Chad-
c. 41 Amer. Dec. 532. And see bourne, 56 Me. 197; Miller v.Troost,
Gould v. Boston Duck Co.,18 Gray, 14 Minn. 885, (Gil. 282.)
451; Fuller v. Chicopee Manuf'g 28ee Parker v. Hotchkiss, 25
Co., 18 Gray, 44; Smith v. Agawam Conn. 821; Keeney Manuf'g Co. v.
Canal Co., 2 Allen, 857; Pratt v. Union Manuf’'g Co., 88 Conn. 576;
Lamson, Id. 288; Lowell v. Boston, Dumont v. Kellogg, 20 Mich. 420.

(16)
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I. OricIN AND Basis oF THE RIGHT TO APPROPRIATE.

§ 12. Scope of the present chapter.

Having stated the fandamental doctrines of the common law
concerning the use of running streams and small inland lakes,
and the rights of riparian owners, as established by the general
consensus of English and American decisions, I shall proceed
to examine, with more of detail, the variations from these doc-
trines which have been made by the courts or recognized by
the legislation of the Pacific commonwealths. In this division
of the subject it will be expedient to notice, in the first place,
certain matters, connected with various conditions of fact, which
may be regarded as settled, and subsequently to discuss those
questions which are still open, and which admit of conflicting
opinions, or involve, perhaps, a conflict of decision.

§ 18. Early importance of mining interests.

From the time of the discovery of gold in California the min-
ing interests became, and for many years continued to be in
that state, and still are in other Pacific states and territories, of
paramount importance, to which agriculture, manufacturing,
and all other industries were subordinated. The lands contain-
ing the minerals belonged almost entirely to the public domain
of the United States. Vast numbers of immigrants poured over
these mineral regions, settled down in every direction, appro-
priated parcels of the torritory to their own use, and were pros-
pecting und mining in every mode rendered possible by their
own resources, under no municipal law, and with no restraint
except that of superior physical force. “The world has proba-
bly never seen a similar spectacle,—that of extensive gold fields
suddenly peopled by masses of men from all states and coun-

POM.RIP.—2 an
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tries, restrained by no law, and not agreed as to whence the laws
ought to emanate by which they would consent to be bound.”!

§ 14. Mining customs.

In this condition of affairs, the miners themselves adopted
certain “mining customs” to which they yielded a voluntary
obedience, and which were afterwards recognized and sanctioned
by the legislation of the state and of congress. Scattered over
the territory at “camps,” “bars,” and “diggings,” the miners
held meetings in each district or locality, and enacted regula-
tions by which they agreed to be governed. The rules once
adopted were enforced with rigor upon all settlers in the particu-
lar camp. The legislature of California, at the session of 1851,
gave to these voluntary regulations a legal and compulsive effi-
cacy by the following brief but admirably comprehensive statute:
“In actions concerning mining claims, proof shall be admitted of
the customs, usages, or regulations established or in force at the
bar or diggings embracing said claims, and such customs, usages,
or regulations, when not in conflict with the constitution and laws
of this state, shall govern the decision of the action.” These
“mining customs” or rules were simple, and related to the ac-
quisition of “claims” to mineral lands and to water for the pur-
poses of mining, and prescribed the acts necessary to constitute
such an appropriation of a parcel of mineral land or portion of
a stream as should give the claimant a prior right against all
others, the amount of work which would entitle him to a cou-
tinued possession and enjoyment, what would constitute an aban-
donment, and similar matters.? In this proceeding we find the
origin of the peculiar doctrines concerning water-rights as set-

1As to the early history of gold ate water, etc., see remarks of
mining on the Pacific coast, the Field, J., in Jennison v. Kirk, 88
customs adopted by the miners, U. 8. 458.
the origin of the right to appropri- 2See infra, § 24.

(18)



Ch. 8.] APPROPRIATION OF WATERS. § 15

tled in the Pacific communities. Water was an indispensable
requisite for carrying on mining operations; a permanent right
to use certain amounts of water was as essential as the perma-
nent right to occupy a certain parcel of mineral land. The
streams and lakes were all on the public domain. For their ad-
vantageous employment it was often necessary to divert water
from its natural bed, and to carry it through artificial channels,
—*ditches” or “ flumes,”—sometimes of great length and con-
structed at an enormous cost. There were no riparian owners
or occupants except the miners, and the streams could be put
to no beneficial use except for purposes of mining. From all
these circumstances, and from the very necessities of the situ-
ation, it universally became one of the mining customs or reg-
ulations that the right to use a definite quantity of water, and
to divert it if necessary from these streams and lakes, could be
acquired by prior appropriation.

§ 16. Doctrine of appropriation.

The custom thus originating was soon approved by the courts,
and the doctrine became and still is settled in California and
other Pacific states and territories, in opposition to the common
law, that a permanent right of property in the water of streams
or inland lakes, which wholly ran through or were situate upon
the public lands of the United States, may be acquired for min-
ing purposes by mere prior appropriation; that a prior appro-
priator may thus acquire the right to divert, use, and consume
a quantity of water from the natural flow or condition of such
streams or lakes, which may be necessary for the purposes of his
mining operations; and that he becomes, so far as he has thus
made an actual prior appropriation, the owner of the water as
against all the world, except the United States government. This
doctrine, applied at first to the operations of mining, has been
extended to all other beneficial purposes for which water may be

@19)
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essential,—to milling, manufacturing, agricultural, irrigating,
and municipal purposes.’

§ 16. Appropriation not at first availing as against
' the government.

[It is very important to be noted that the right of property
in running waters by appropriation, thus recognized by the
courts and sanctioned by legislation, had as yet acquired no va-
lidity whatever as against the federal government or its grantee.
In this respect, however clear might be the superior rights of
a prior appropriator as against another person not the owner of
the soil, they acquired no sanction as against the United States,
or its patentee, until the act of congress of 1866. Hence it has
never been held by the supreme court of the United States, or
by the state courts, that an appropriation of water on the pub-
lic domain, made after the act of congress of 1866, (or that of
1870,) gave to the appropriator the right to the water appro-
priated as against a grantee of riparian lands under a grant
made or issued prior to the act of 1866, except in a case where
the water so subsequently appropriated was reserved by the

1 California. Parks Canal, etc.,
Co. v. Hoyt, 57 Cal. 4; Hill v.
Smith, 27 Cal. 480; Wixon v. Bear
River, etc., Co.. 24 Cal. 867; Phee-
nix W. Co. v. Fletcher, 28 Cal. 481;
Kidd v. Laird, 15 Cal. 162; Ortman
v. Dixon, 18 Cal. 83; McDonald v.
Bear River, etc., Co., Id. 220; Bear
River, etc., Co. v. New York Min.
Co., 8 Cal. 827; Crandall v. Woods,
1d. 186; Hill v. King, Id. 836; Hoff-
man v. Stone, 7 Cal. 46; Kelly v.
Natoma W. Co., 6 Cal. 107; Hill v.
Newman, § Cal. 445; Irwin v. Phil-
lips, Id. 140; and see, also, Maeris
v. Bicknell, 7 Cal. 261, 262;: Neva-
da, etc., Co. v. Kidd, 87 Cal. 282,
812; Farley v. Spring Valley M.

(20)

Co., 58 Cal. 142; Himes v. John-
son, 61 Cal. 259. Nevada. Strait v.
Brown, 16 Nev. 817; Barnes v. Sa-
bron, 10 Nev. 217; Ophir Silver M.
Co. v. Carpenter, 4 Nev. 534; Lob-
dell v. Simpson, 2 Nev. 274. Col-
orado. Schilling v. Rominger, 4
Colo. 100. Utah. Crane v. Winsor,
2 Utah, 248. Montana. Atchison
v. Peterson, 1 Mont. 561. For pur-
poses of irrigation, etc. Barnes v.
Sabron, 10 Nev. 217; Lobdell v.
Simpson, 2 Nev. 274. Of manufact-
uring or milling. McDonald v. Bear
River, etc., Co., 13 Cal. 220; Ort-
man v. Dixon, Id. 33; and see note
in 43 Amer. Dec. 279, 280.
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terms of such grant.! This principle is asserted—and is clearly
deduced from the authorities—in a recent decision of the su-
preme court of California;® from which we quote as follows: “In
the case of Van Sickle v. Haines, 7 Nev. 249, the plaintiff had
diverted one-fourth of the water of Daggett creek in the year
1857. He made the diversion at a point then on the public
land, but which, in 1864, was patented by the United States
to the defendant Haines. In 1865, Vansickle obtained a pat-
ent for his own land, where he used the water. In 1867, Haines
constructed a wood flume on his land, and turned into it all the
water of the stream, thereby depriving the plaintiff of that part
of it which he had been using. The supreme court of Nevada
held that the plaintiff, by his appropriation of water prior to
the date of defendant’s patent, acquired no right which could
affect that grant; and that while the act of congress of July,
1866, protected those who at that time were diverting water
from its natural channels on the public lands; and while all
patents issued or titles acquired from the United States since
that date are obtained subject to the rights of water by appro-
priation existing at that time, yet, with respect to patents for
riparian lands issued before the act 'of congress, the patentee had
already acquired the right to the flow of the water, with which
congress could not interfere.” The court continued: ¢“Broder
v. Water Co., 101 U. S. 274, may appear to be in conflict with
Vansickle v. Haines. But is there any real conflict? It will
be observed that the Broder Case turned (so far as the plain-
tiff’s title from the railroad company was concerned) on the res-
ervation clause in the act constituting the grant to the company,
and the court held that ‘a lawful claim,’ within the meaning
of the reservation in the act of 1864, was ‘any honest claim ev-
idenced by improvements and other acts of possession.’ The

1Lux v. Haggin, (Cal.) 10 Pac. Rep. 724. 21d. 725.
(@1)
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construction given to the language of the reservation, of course,
implies that those who appropriated lands or waters on the pub-
lic lands, prior to the acts of 1864 or 1866, had not been treated
by the government in those acts as mere trespassers, but as there
by license. It does not imply that they had acquired any title
which could be asserted against the United States or its grantees,
except so far as their occupations of land or water were pro-
tected and reserved to them by acts of congress.”]

§ 17. The act of congress of 1866.

The right of property thus settled by state courts availed
against all persons except the United States government. This
limitation was soon removed. The United States government
recognized the right to water on the public domain, thus ac-
quired by prior appropriation, as a substantial and valid right
which the government was bound to acknowledge and protect;
and it repeatedly approved and adopted the doctrine which had
sprung from the mining customs and been settled by the state
and territorial decisions.! This view was expressly confirmed
by a statute of congress passed July 26, 1866:* “Whenever,
by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other purposes have vested and
accrued, and the same are recognized and acknowledged by the
local customs, laws, and decisions of courts, the possessors and
owners of such vested rights shall be maintained and respected
in the same; and the right of way for the construction of ditches
and canals, for the purposes herein specified, is acknowledged
and confirmed.” This statute, it is held by the United States
supreme court, does not create the right; but it is “rather a
voluntary recognition of a pre-existing right of possession, con-

1Broder v. Natoma Water Co., 20 Wall. 670; Atchison v. Peterson,
101 U. S. 274; Basey v. Gallagher, I1d. 507.
2Rev. St. U. 8. § 2330,

(22)
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stituting a valid claim to its continued use, than the establish-
ment of a new one.”

§ 18. Limits of the doctrine of appropriation—The
early cases.

It will aid in the subsequent examination of the open ques-
tions to fix the exact extent and limits of the doctrine thus for-
mulated, and to ascertain the grounds upon which it was rested
by the courts. A very few of the earliest cases enter into no
discussion, and seem to speak as though the rule were univer-
sal, applicable to all waters under all circumstances.?> But most
of these early decisions state the reasons for the doctrine in the
most express manner, and thus indicate its grounds, extent, and
limits. One or two illustrations will suffice. In Hoffman v.
Stone,® Murray, C. J., said: “The former decisions of this court,
in cases involving the right of parties to appropriate waters for
mining and other purposes, have been based upon the wants of
the communily, and the peculiar condition of things in this state, (for
which there is no precedent,) rather than any absolute rule ot
law governing such cases. The absence of legislation on this
subject has devoived on the courts the necessity of framing rules
for the protection of this great interest, and in determining these
questions we have conformed, as nearly as possible, to the an-
alogies of the common iaw. The fact early manifested itself,
that the mines could not be successfully worked without a pro-
prietorship in waters, and it was recognized and maintained.
To protect those who, by their energy, industry, and capital,
had constructed canals and races carrying water for miles into

1Broder v. Natoma Water Co., thecourts. Jonesv. Adams, (Nev.)
101 U 8.274. The actof congress 6 Pac. Rep. 442.
of 1868 merely confirms to land- 28ee, for example, Hill v. New-
owners the rights and privileges man, 5 Cal. 445; Kelly v. Natoma
they had formerly enjoyed by lo- W. Co., 6 Cal. 107,
cal customs and the decisions of 37 Cal. 47, 48, (1873.)
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parts of the country which must have otherwise remained un-
fruitful and undeveloped, it was held that the first appropriator
acquired a special property in the waters thus appropriated;
and, as a necessary consequence of such property, might invoke
all legal remedies for its enjoyment or defense. A party appro-
priating water has the sole and exclusive right to use the same
for the purposes for which it was appropriated, and, so long as
he is not obstructed in the use thereof, he has no ground of ac-
tion.”

1t should be observed that the waters referred to in this opin-
ion were all upon public lands. In the case of Bear River
Min. Co. v. New York Min. Co.! the reasons for the doctrine
were stated by Mr. Justice Burnett more fully: “Itmay be said
with truth that the judiciary of this state has had thrown upon
it responsibilities not incurred by the courts of any other state
in the Union. We have had a large class of cases unknown in
the jurisprudence of our sister states. The mining interest of
the state has grown up under the force of new and extraordinary
circumstances, and in the absence of any specific and certain
legislation to guide us. Left without any direct precedent, as
well as without specific legislation, we have been compelled to
apply to this anomalous state of things the analogies of the com-
mon law and the more expanded principles of equitable justice.
There being no known system existing at the beginning, parties
were left without any certain guide, and for that reason have
placed themselves in such conflicting positions that it is impos-
sible to render any decision which will not produce great injury,
not orly to the parties immediately connected with the suit,
but to large bodies of men, who, though not formal parties to
the record, must be deeply affected by the decision. No class
of cases can arise more difficult of a just solution, or more dis-

18 Cal. 827, 832, (1875.)
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tressing in practical result. The business of gold mmmg was
not only new to our people, and the cases arising from it new
to our courts, and without judicial or legislative precedent,
either in our own country or in that from which we have bor-
rowed our jurisprudence, but there are intrinsic difficulties in
the subject itself which it is almost impossible to settle satisfac-
torily, even by the application to them of the abstract principles
of justice. Yet we are compelled to decide these cases, because
they must be settled in some way, whether we can say, after it
is done, that we have given a just decision or not. The uses of
water for domestic purposes, and for the watering of stock, are
preferred uses, because essential to sustain life. Other uses
must be subordinate to these. In such cases the element is en-
tirely consumed. Next to these may properly be placed the
use of water for irrigation in dry and arid countries. In such-
cases the element is almost entirely consumed. Under a proper
_ system of irrigation, only so much water is taken from the
stream as may be needed, and the whole is absorbed or evapo-
rated. Entire absorption is the contemplated result of irriga-
tion. Where properly used as a motive power for propelling
machinery, the element is not injured, because the slight evap-
oration occasioned by the use is unavoidable, and is not.esteemed
by the law a substantial injury. Considering the different uses
to which water is applied in countries governed by the common
law, it is not so difficult to understand the principles which
regulate the relative rights of the different riparian proprietors.
As to the preferred uses, each proprietor had the right to con-
sume what was necessary, and after doing this he was bound to
let the remaining portion flow, without material interruption or
deterioration, in the natural channel of the stream to others be-
low him. If the volume of water was not sufficient for all, then
those highest up the stream were supplied in preference to those
below. [The correctness of the proposition contained in this
(26)
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sentence, as a common-law rule, may be questioned.] So far
as the preferred uses were concerned, no one was allowed to de-
teriorate the quality of the water; and, for the purposes of a
motive power, there was no use of the element which could im-
pairits quality. Butin our mineral region we have a novel use
of water, that cannot be classed with the preferred uses, but still
a use which deteriorates the quality of the element itself, when
wanted a second time for the same purposes. In cases hereto-
fore known, either the element was entirely consumed, or else
its use did not impair its quality when wanted again for the
same purpose. This fact constitutes the great difficulty in this
and other like cases. If the use of water for mining purposes
did not deteriorate the quality of the element itself, then the
only injury that could be complained of would be the diminu-
tion in the quantity and the interruption in the flow. In re-
peated decisions of this court, it has been uniformly held that
the miners were in the possession of the mineral lands under a
license from both the state and the federal governments. This
being conceded, the superior proprietor must have had some
leading object in view when granting this license; and that ob-
ject must have been the working of these mineral lands to the
best advantage. The intention was to distribute the bounty of
the government among the greatest number of persons, so as
most rapidly to develop the hidden resources of this region;
while at the same time the prior substantial rights of individu-
als should be preserved. In the working of these mines water
is an essential element; therefore that system which will make
the most of its use, without violating the rights of individuals,
will be most in harmony with the end contemplated by the su-
perior proprietor.”

The conclusion was reached in this and other cases that the
right of the first appropriator of water from a stream on the
public domain is equally protected, so far as the quuntity is con-
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cerned, from damage occasioned by subsequent locators above
him, as well as below him. But as to the deterioration in the
quality alone of the water, by reason of its being used by others
for mining purposes before it reaches the ditch of the prior ap-
propriator, this must be deemed damnum absque injuria. Any
other rule, it was said, would involve an absolute prohibition
of the use of all the water of a stream above any prior appropri-
ator, in order to preserve the quality of a small portion taken
by him from the stream.

§ 18. Views of the United States supreme court.

It may be instructive to compare these early views of the
California court with the recent judgments pronounced by the
supreme court of the United States. In Atchison v. Peterson,’
which came up from Montana, Mr. Justice Field said: “By the
custom which has obtained among miners in the Pacific states
and territories, where mining for the precious metals is had on
the public lands of the United States, the first appropriator of
mines, whether in placers, veins, or lodes, or of waters in the
streams on such lands for mining purposes, is held to have a
better right than others to work the mines or to use the waters.
The first appropriator who subjects the property {o use, or takes
the necessary steps for that purpose, is regarded, except as
against the government, as the source of title in all controver-
sies relating to the property. As respects the use of water for
mining purposes, the doctrines of the common law declaratory
of the rights of riparian owners were, at an early day, after the
discovery of gold, found to be inapplicable, or applicable only
in a very limited extent, to the necessities of the miners, and
inadequate to their protection. By the common law the ripa-
rian owner on a stream not navigable takes the land to the center

120 Wall. 507, (1874.)
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of the stream, and such owner has the right to the use of the
water flowing over the land as an incident to his estate.” The
judge gives a summary of the common-law doctrines as they are
stated in the preceding chapter, and then proceeds as follows:
“This equality of right [at the common law] among all the
proprietors on the same stream would have been incomputible
with any extended diversion of the water by one proprietor,
and its convenience for mining purposes to points from which
it could not be restored to the stream. But the government
being the sole proprietor of all the public lands, whether bor-
dering on streams or otherwise, there was no occasion for the
application of the common-law doctrines of riparian proprietor-
ship with respect to the waters of these streams. The govern-
ment, by its silent acquiescence, assented to the general occupa-
tion of the public lands for mining, and to encourage their free
and unlimited use for that purpose, reserved such lands as were
mineral from sale and the acquisition of title by settlement.
And he who first connects his own labor with property thus sit-
uated, and open to general exploration, does in natural justice
acquire a better right to its use and enjoyment than others who
have not given such labor. So the miners on the public land
throughout the Pacific states and territories, by their customs,
usages, and regulations, everywhere recognized the inherent jus-
tice of this principle; and the principle itself was at an early
period recognized by legislation and enforced by the courts in
those states and territories.” He quotes from some of the early
California decisions hereinbefore cited, and further says: “This
doctrine of right by prior appropriation was recognized by the
legislation of congress in 1866, [quoting the statute of congress.]
The right to water by prior appropriation, thus recognized and
established as the law of miners on the mineral lands of the
public domain, is limited in every case, in quantity and qual-
ity, by the uses for which the appropriation is made.” Hav-
(28)
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ing thus explained the origin of the doctrine, the opinion goes
on to state more particularly the extent and limits of the right
thus acquired, the relations of the appropriator with other oc-
cupants, and the like. This portion of the opinion will be
quoted in connection with subsequent discussions. In the case
of Basey v. Gallagher,! the same doctrine was applied by the
United States supreme court to all other beneficial purposes for
which water is essential, as well as to mining. Mr. Justice
Field, after quoting the decision in Atchison v. Peterson, said:
“The views there expressed and the rulings made are equally
applicable to the use of water on the public lands for purposes
of irrigation. No distinction is made in the states and terri-
tories of the Pacific coast by the customs of miners or settlers,
or by the couits, in the rights of the first appropriator from the
use made of the water, if the use be a beneficial one.” He
quotes an early California decision to this effect,” and proceeds:
“Ever since that decision it has been held generally throughout
the Pacific states and territories that the right to water by prior
appropriation for any beneficial purpose is entitled to protec-
tion. Water is diverted to propel machinery in flour-mills and
saw-mills, and to irrigate land for cultivation, as well as to en-
able miners to work their mining claims; and in all such cases
the right of the first appropriator, exercised within reasonable
limits, is respected and enforced. We say within reasonable
limits, for this right to water, like the right by prior occupancy
to mining or agricultural land, is not unrestricted. 1t must be
exercised with reference to the general condition of the country
and the necessities of the people, and not so as to deprive a
whole neighborhood or community of its use, and vest an abso-
lute monopoly in a single individual. The act of congress of
1866 recognizes the right to water by prior appropriation for

120 Wall. 871, (1874.) $Tartar v. Spring V. M. Co., 5 Cal. 897, (1835.)
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agricultural and manufacturing purposes, as well as for mining.
* * * Tt is evident that congress intended, although the
language used is not happy, to recognize as valid the customary
law with respect to the use of water, which had grown up
among the occupants of the public land under the peculiar ne-
cessities of their condition; and that law may be shown by evi-
dence of the local customs, or by the legislation of the state or
territory, or by the decisions of the court. The union of the
three conditions, in any particular case, is not essential to the
perfection of the right by priority; and, in case of conflict be-
tween a local custom and a statutory regulation, the latter, as
of superior authority, must necessarily control.”

These extracts have been given for a definite purpose, and
they have a most important bearing upon the future discussion
of other questions.

§ 20. Grounds of these decisions.

It is essential, to any accuracy in such discussions, that we
should ascertain at the outset the exact grounds of the peculiar
doctrine which lies at the foundation of the entire law concern-
ing water-rights in the Pacific communities. The question will
afterwards rise whether this doctrine determines all the special
rules which may apply to all circumstances and to all conditions
of ownership; or whether, on the other hand, this doctrine only
partially displaces the common law, leaving it applicable un-
der different circumstances and conditions. It is plain, upon
the most superficial examination, that the opinions which have
been quoted—and the same is true of other cases—do not pro-
fess to derive their conclusions from the common law. On the
contrary, they openly avow that these conclusions are directly
opposed to the common law. They base their reasoning and
its results upon the peculiar social and industrial needs of the
early settlers, especially the miners; upon the condition of the

(30)



Ch. 3.] APPROPRIATION OF WATERS. § 21

public domain in which the mining was carried on; upon the
evident intention of the federal government in throwing open
the mineral wealth of the public lands to all comers, so that its
advantages might be enjoyed equally by all persons; and upon
the fact that the common-law rules would defeat this intention,
and retard, if not wholly destroy, the development of the
mineral resources. Although this departure from the common
law was, at the very first, made with reference solely to the use
of water for mining, it was soon necessarily ettended to all
other beneficial uses. There are undoubtedly some dicia to be
found in a few of the California cases which seem to assume or to
suppose that the conclusions reached by the court were in agree-
ment with the common-law doctrines. These dicta differ widely
from the general course of reasoning pursued by the state judges,
and especially from that adopted by the United States supreme
court; and they are, as it seems to me, utterly irreconcilable
with many subsequent decisions, establishing more special
rules, made by the state and the federal courts.

§ 21. Doctrine of appropriation unknown to the
common law.

It has been urged, although the position has never, I believe,
been sustained by any authoritative decision in the Pacific states
or territories, that the common law, in its early and original
form, recognized and permitted a prior appropriation of the
waters of running streams; that the contrary rules, as laid down
by Story and Kent, and as they are briefly formulated in our
second chapter, are & modern departure from the primitive com-
mon law, first made by some comparatively recent English de-
cisions; and that, as a necessary consequence, these original
common-law doctrines, denying what are ordinarily called “ri-
parian rights,” and not the modern innovations acknowledging
such rights, are binding upon and should be followed by the
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courts of the Pacific commonwealths. In alleged support of this
view, reference has been made, among others, to some New
York decisions.! Into the discussion of this question I shall
not at present enter. In the very recent case decided by the
New York court of appeals,? described in our second chapter,
the same position was urged by counsel. As a consequence, the
common-law doctrine was examined by the court with much
" learning and ability, the early authorities were copiously cited,
and the conclusions reached were in complete accordance with
the common-law rules as they are universally understood at the
present time by the courts of England and of the United States.
The cases of People v. Canal Appraisers, and others like it,
which seem to be antagonistic, it is shown are confined to the
Mohawk and the Hudson rivers, the rights of riparian owners on
these two streams being derived, not from the common law, but
from the civil law, as it prevailed in the Netherlands during the
colonial periods.

§ 22. Basis of right to appropriate water.

[Prior to the act of congress already referred to, there was no
legislation emanating from the federal government which di-
rectly authorized the exclusive appropriation of water-courses on
the public domain. The right of a miner to go upon the pub-
lic lands of the United States, and there appropriate to his own
use the water of a running stream, and to hold the same against
any person who should subsequently attempt to divert it from
him, could be based upon no grant, statute, or express permis-
sion. This right, if it was to receive legal recognition at all,

1For example, to People v. Canal marked: “In examining the nu-
Appraisers, 88 N. Y. 461. merous cases which establish that

2Smith v. City of Rochester, 8 the doctrine of appropriation is
N. Y. 468. In the case of Lux v. not the doctrine of the common
Haggin, (Cal.) 10 Pac. Rep. 753, the law, we meet an embarrassment
supreme court of California re- of abundance.”
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must be made to rest upon some other foundation than that of
positive law. Hence the courts—in order to protect the vast
interests which had grown up under the mining systems, and
to give legal sanction to the rights thus acquired—invoked the
common-law doctrine of presumption, and implied, from all the
circamstances, & license from the United States to the appropri-
ator of water, commensurate with any rights which he could
justly claim. Thus it is said: “From a very early day the
courts of this state have considered the United States govern-
ment as the owner of running waters on the public lands of the
United States, and of their beds. Recognizing the United States
as the owner of the lands and waters, and as therefore author-
ized to permit the occupation or diversion of the waters as dis-
tinct from the lands, the state courts have treated the prior ap-
propriator of water ‘on the public lands of the United States as
having a better right than a subsequent appropriator, on the
theory that the appropriation was allowed or licensed by the
United Btates.”?

§ 23. Grounds for presumption of license.

If we inquire as to the grounds on which this presumption
* of a license from the government is built, we shall find the
question satisfactorily answered in an early decision of the Cal-
ifornia supreme court. It was observed by a learned judge:
“One of the favorite and much-indulged doctrines of the com-
mon law is the doctrine of presumption. Thus, for the purpose
of settling men’s differences, a presumption is often indulged
where the fact presumed cannot have existed. In support of
this proposition I will refer to a few eminent authorities.
* * * 1In these cases presumptions were indulged aguinst
the truth,—presumptions of acts of parliament and grants from

1Lux v. Haggin, (Cal.) 10 Pac. Rep. 731.
POM.RIP.—3 (83)
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the crown. It is true the basis of the presumption was length
of time, but the reason of it was to settle disputes, and to quiet
the possession. If, then, lapse of time requires a court to raise
presumptions, other circumstances which are equally potent and
persuasive must have the like effect for the purposes of the
desired end; for lapse of time is but a circumstance or fact
which calls out the principle, and is not the principle itself.
Every judge is bound to know the history, and the leading
traits which enter into the history, of the country where he pre-
sides. This we have held before, and it is also an admitted
-doctrine of the common law. We must therefore know that
this state has a large territory; that upon its acquisition by the
United States, from the sparseness of its population, but a small
comparative proportion of its land had been granted to private
individuals; that the great bulk of it was land of the govern-
ment; that but little as yet has been acquired by individuals
by purchase; that our citizens have gone upon the public lands
continuously from a period anterior to the organization of the
state government to the present time. Upon these lands they
have dug for gold; excavated mineral rock; constructed ditches,
flumes, and canals for conducting water; built mills for sawing
lumber and grinding corn; established farms for cultivating the
earth; made settlements for the grazing of cattle; laid off towns
and villages; felled trees; diverted water-courses; and, indeed,
have done, in the various enterprises of life, all that is useful
and necessary in the high condition of civilized development.
All of these are open and notorious facts, charging with notice
of them not only the courts who have to apply the law in refer-
ence to them, but also the government of the United States,
which claims to be the proprietor of these lands, and the gov-
ernment of the state within whose sovereign jurisdiction they
exist. In the face of these notorious facts the government of
the United States has not attempted to assert any right of own-
(34)
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ership to any of the large body of lands within the mineral re-
gion of the state. The state government has not only looked on
quiescently upon this universal appropriation of the public do-
main for all of these purposes, but has studiously encouraged
them, in some instances, and recognized them in all. "Now,
can it be said, with any propriety of reason or common sense,
that the parties to these acts have acquired no rights? If they
have acquired rights, these rights rest upon the presumption of
a grant of right, arising either from the tacit assent of the sov-
ereign, or from expressions of her will in the course of her gen-
eral legislation, and, indeed, from both. Possession gives title
only by presumption. Then, when the possession is shown to
be of public land, why may not any one oust the possessor?
Why can the latter protect his possession? Only upon the doc-
trine of presumption, for a license to occupy fromn the owner
will be presumed.”!

At thesame time it must be remembered that there was never
any license, in fact, from the government to the miners on the
Pacific coast to work the mines. Congress had adopted no spe-
cific action on the subject. The supposed license consisted in
the forbearance of the government; any other license would rest
in mere assertion, and would be untrue in fact and unwarranted
in law.?

§ 24. Efficacy of miners’ customs.

It may not be inappropriate to add a few words to the ac-
count given by our author of the origin and nature of “mining
customs.”® It issaid by the court in California: “It hasalways
been held that local regulations, etc., accepted by the miners of
a particular district, are binding only as to possessory rights

1Conger v. Weaver, 6 Cal. 556, 2Boggs v. Merced Min. Co., 14
557, Cal. 855.
3 Supra, § 14.
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within the district, and that they must be proved as a fact.
When they have been proved, the courts have considered them
only for the purpose of ascertaining the extent and boundaries
of the alleged possessions of the respective parties, and the pri-
ority of possessory right as between them, or for the purpose of
ascertaining whether the right of action has been lost or aban-
doned by failure to work and occupy in the manner prescribed.
When the priority, limits, and continuation of & possession have
thus been ascertained, the courts have proceeded to apply the
presumption of a grant from the paramount source,—a presump-
tion, we repeat, sustainable on common-law principles.” The
principal efficacy of the mining customs, then, is this: that,
where any local mining custom exists, controversies affecting a
mining right must be solved and determined by the rules and
usages of the bar or diggings embracing the claim to which such
right is asserted or denied, whether such customs or usages are
written or unwritten. Legislation, it is added, could not en-
tirely supplant the foroe of these customs. They are of a differ-
ent character from common-law customs; for the latter must be
of immemorial tradition.? But a custom or usage is void when-
ever it falls into disuse, or is generally disregarded.® The ex-
istence of mining rules and customs is a question of fact; and it
is further required that they should be reasonable.*

It remains to beadded that the mining customs are recognized
as valid and binding only when they are not in conflict with
any constitutional or statutory provision, either of the state or
the United States.® Thus, no custom of miners could legalize
those effects of the system of hydraulic mining which have come

1Lux v. Haggin, (Cal.) 10 Pac. And see Irwin v. Phillips, 5 Cal.

Rep. 748. 140, s. c. 63 Amer. Dec. 118.
2Morton v. Solambo Copper M. 5 Code Civil Proc. Cal. § 748, and

Co., 28 Cal. 527. 8t. 1851, p. 140, § 631. See, also,
3Harvey v. Ryan, 42 Cal. 628. Rev St. U. 8. §5 2819, 2324,

4King v. Edwards, 1 Mont. 285.
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to be regarded by the courts as a public nuisance. On this point
it is said: “A custom or usage attempted to be established,
whereby mining debris might be sent down to the valleys, dev-
astating the lands of private owners, holding titles in fee from
the Mexican government, as old as the title of the United States,
without first acquiring the right to do so by purchase or other
lawful means, upon compensation paid, would be in direct vio-
lation both of the laws and constitution of the state and of the
constitution of the United States. Instead of being authorized
by the statute, it would be in direct violation of the statute. It
would also be in direct violation of the express provisions of the
statutes defining nuisances.”']

JI. APPROPRIATION AS AGAINST THE SUBSEQUENT GRANTEE OF
THE GOVERNMENT.

§ 86. Title of subsequent grantee is subject to
prior appropriation.

Where a stream or lake was throughout its entire extent on
the public land, the prior appropriator obtained a right, we
have seen, good against all the world except the federal gov-
ernment. The government might have denied this right and
treated it as non-existing. On the contrary, congress formally
acknowledged it, and by the declaratory statute of 1866 made
the national ownership of the public domain bordering on the
stream or lake subject to the claims and uses of the prior ap-
propriator. Wherever the title of the United States to any por-
tion of the public domain was thus burdened, the same burden
would, on general principles, accompany the title if transferred
to any subsequent or private owner; whoever succeeded to the
title of the United States, through any mode of acquisition or

1Woodruff v. North Bloomfield G. M. Co., 9 Sawy. 441, s. c. 18 Fed.
Rep. 801.
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conveyance, would acquire and hold it subject to the same serv-
itude which before existed in favor of the prior appropriator.
This consequence would naturally follow from the operation of
well-settled principles, independently of any express enactment;
but it has not been thus left as a matter of inference. By an
act of July 9, 1870, amending the statute of 1866, congress has
provided “that all patents granted, or pre-emptions or home-
steads allowed, shall be subject to any vested and accrued water-
rights, or rights to ditches and reservoirs used in connection
with such water-rights, as may have been acquired under or
recognized by the ninth section of the act of which this is
amendatory;” <. e., act of July 26, 1866.

§ 28. California decisions on this point.

In the recent case of Osgood v. El Dorado Water Co.,! it ap-
peared that the plaintiff, Osgood, first went upon a certain tract
of public land bordering on a stream, in 1863, and had resided
there ever since. The land at the time was unsurveyed. The
land was surveyed by the government surveyor in 1865. The
plaintiff filed his declaratory statement as a pre-emptor in June,
1868; in June, 1870, he had completed his payments; and on
October 25,1871, hereceived his patent from the United States.
In March, 1867, the predecessors of the defendant had posted
a notice of their appropriation of the waters of the same stream
which ran through the plaintiff’s tract. From that date they
had been engaged in constructing a ditch or canal, and were in
active prosecution of the work at the time plaintiff obtained his
patent, although they did not finally complete it until some time
after that date. The action was brought to restrain the defendant
from diverting the water, based upon the plaintiff’s asserted rights
as a riparian owner. The court held that the plaintiff’s rights

156 Cal. 571, (1880.)
(38)
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accrued only from the date of his patent, and did not relate back
to the time of his first settlement, or of his filing a declaration of
pre-emption.! The defendant was thus in the position of a prior
appropriator. In determining the rights of such an appropriator
against a subsequent grantee from the United States, the court
entered into no discussion of the question upon principle. It
rested the decision wholly upon the statute of congress. Mr.
Justice Ross said: “The principle of prior appropriation of
water on the public lands in California, where its artificial use
for agricultural, mining, and other like purposes is absolutely
essential, which has all along been recognized and sanctioned
by the local customs, laws, and decisions, was thus expressly
recognized and sanctioned by the supreme court of the United
States, and also by the act of congress of 1866.” The same
policy, he continues, led to the further act of 1870, previously
quoted. “The defendant’s grantors, therefore, had the right to
appropriate the water in cortroversy, and, if they acquired a
vested right therein prior to the issuance of the plaintiff’s pat-
ent, the plaintiff’s rights, by express statutory enactment, are
subject to the rights of the defendant.”?

1In support of this conclusion
the following cases were cited:
Megerle v. Ashe, 83 Cal. 74; Dan-
iels v. Lansdale, 43 Cal. 41; Smith
v. Athern, 34 Cal. 507; Lansdale v.
Daniels, 100 U. 8. 118.

2[This doctrine is now conclu-
sively established upon the author-
ities. In a later case the same
court said: “Whoever purchases
land from the United States or this
state after the whole or sorae part
of the water of a natural water-
course running through such land
has been appropriated by some one
else under the act of congress of

July 28, 1868, or under the provis-
ions of title 8 of the Civil Code of
this state, takes subject to the
rights acquired by such prior ap-
propriator.” Lux v. Haggin, (Cal.)
4 Pac. Rep. 924. 8ee, also, Barnes
v. Sabron, 10 Nev. 217; Lytle Creek
Water Co. v. Perdew, (Cal.) 2 Pac.
Rep. 782; Judkins v. Elliott, (Cal.)
12 Pac. Rep. 116. When one ob-
tains government land, he has a
right to appropriate, for the pur-
pose of irrigation and stock-rais- -
ing, the waters of any stream flow- -
ing through government land,
which have not been previously

(39)
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§ 87. Views of United States supreme court.

In the case of Broder v. Natoma Water Co.,! the supreme
court seems to have held, or at least to have intimated by the
course of its reasoning, that the subsequent grantee from the
government would take subject to the rights of the prior appro-
priator, even in the absence of the express declaration contained
in the act of 1870. A person had made a prior appropriation
from the water of a stream running through a portion of the
public domain included in a tract of the public land, which
was afterwards, and before the statute of 1870, granted by con-
gress to a railroad company. As between thisappropriator and
a subsequent purchaser from the railroad company of another
parcel on the same stream, it was held that such purchaser took
his title subject to the prior appropriation, becanse the congres-
sional grant to the railroad company was expressly declared to
be subject to all “lawful claims.” Although this provision in
the grant to the railroad was similar in its import to the more
comprehensive statute of 1870, yet the reasoning of the court
is largely based upon the rights of the appropriator of water ac-
quired through the operation of local customs, and recognized
and protected by the earlier legislation of 1866. The established
doctrine of the court was said to be that the “rights of miners
who had taken possession of mines, and worked and developed
them, and the rights of persons who had constructed canals and

APPROPRIATION OF WATERS. [Ch. 3.

appropriated by another, and in
waters thus converted to his use

the appropriation and use of the
water, acquires, as against a sub-

he acquires a vested right which
cannot be affected by those who
purchase above or below him.
Kaler v. Campbell, 18 Or. 596,
8. ¢. 11 Pac. Rep. 801. And where
an appropriator of water leads his
ditch through the public lands, he,
by the construction of his ditch and

(40)

sequent purchaser from the United
States as complete and perfect &
right to maintain his ditch as
though such easement had vested
in him by grant. Ware v. Walker,
(Cal.) 13 Pac. Rep. 475.]

1101 U. 8. 274.
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ditches to be used in mining operations and for purposes of ag-
ricultural irrigation, in the region where such artificial use of
water was an absolute necessity, are rights which the government
had, by its conduct, recognized and encouraged, and was bound
to protect, before the passage of the act of 1866.”

§ 28. The act of 1870 is declaratory only.

Where a private person can thus acquire a right of property
in the water of a public stream, or, if not an absolute right of
property, at least a right in the nature of an easement or servi-
tude to use the water, which is good against the United States,
as proprietor of the remaining tract of land through which the
stream flows, it would seem to follow, as & necessary result of
the common-law doctrines concerning the devolution of title,
that the same right would remain good and attached to the
streain, as against any and all subsequent proprietors who may
acquire title from and under the government to all or to any
part of the public lands bordering upoun, adjacent to, or situ-
ated near the samestream. In other words, it would seem that
the statute of 1870 should be construed as simply declaratory
of a familiar legal doctrine, and not as circumscribing or re-
stricting such doctrine. If the language of such statute be found
to be too narrow or incomplete to afford, of itself, a sufficient
protection to the claims of prior appropriators against subse-
quent owners, then the courts may fall back, if necessary, upon
the broader principles of the common law. In this connection,
it will be important to determine who are grantees or owners ac-
quiring title from and under the United States. While the stat-
ute should be liberally construed in favor of the prior appropri-
ators, it should also be fairly and equitably interpreted in as-
certaining who are the grantees and owners holding title to the
public domain under the government. The discussion of this

(41
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question belongs, however, to a subsequent portion of our es-
say.!

§ 29. Public lands of the state.

The rules thus far considered are avowedly confined in their
operation to the public lands of the United States. The first
contemplates an appropriation from the water of a stream or lake
while it lies wholly in the public domain, before any titles of
tracts adjacent to it have been acquired by other persons. The
second renders a prior appropriation, thus made, valid and ef-
fectual as against private persons who subsequently acquire,
from the general government, titles to portions of the public
land bordering on the same lake or stream. The question is at
once presenied whether the same rules apply to the publiclands
of the state, as well as to those of the United States. The United
States has, through congressional legislation, donated to indi-
vidual states—to California, for example—Ilarge tracts of the orig-
inal public domain, under the name of “tide-water,” “swamp,”

and “overflowed” lands.

1[At the same time it must be re-
membered that a grant of public
land of the United States carries
with it the common-law rights to
an innavigable stream thereon,
unless the waters are expressly or
impliedly reserved by the terms of
the patent, or of the statute grant-
ing the land, or unless they are re-
served by the congressional legis-
lation authorizing the patent or
other muniment of title. To this
poiat the supreme court of Cali-
fornia speaks as follows: “And if
the United States since the date of
the admission of thestate has been
the owner of the innavigable
streams on its lands, and of the

42)

Over such lands the state has, of

subjacent soils, grants of its lands
must be held to carry with them
the appropriate common-law use
of the waters of the innavigable
streams thereon, except where the
flowing waters have been reserze
from the grant. To hold other-
wise would be to hold, not only
that the lands of the United States
are not taxable, and that the pri-
mary disposal of them is beyond
state interference, but that the
United States, as a riparian owner
within the state, has other and dif-
ferent rights than other riparian
owners, including its own grant-
ees.” Luxv. Haggin, (Cal.) 10 Pac.
Rep. 722.] .
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course, both the proprietary rights of an owner, and the govern-
mental rights of a political sovereign; while over its public lands
within the territory of a state the United States has only the
rights'of a proprietor. If a stream was wholly situated on such
public lands of California, and an appropriation should be made
of its waters for irrigating, agricultural, or manufacturing pur-
poses, before any other private persons had acquired title to
tracts bordering upon its banks, would this prior appropriation
be valid against the state, and also against other riparian pro-
prietors holding titles subsequently obtained from the state?
This is an important question, but its discussion will be more
appropriate in connection with subsequent topics. It is enough
now to say that the considerations which led to the adoption of
the rules previously laid down concerning the public lands of the
United States would seem to apply, with at least an equal force,
to the lands owned by the state. The federal government,
through its congress and its courts, has avowedly carried out a
policy which was inaugurated by the legislative and judicial de-
cisions of the state. As the doctrine of prior appropriation on
the public lands of the United States originated from a policy
recognized, favored, and promoted by state authority, and as
similar needs exist and similar reasons apply in connection with
the public lands of the state, it seems to be a natural, even if
not an inevitable, consequence, that the same doctrine should
be extended to those lands,-as against the state itself and its
subsequent grantees.!

1[The position taken in the text
is strongly supported by a very im-
portant decision lately rendered by
the supreme court of California.
In Lux v. Haggin, (Cal.) 10 Pac.
Rep. 775, itis said: “The citizens of
the state have never been prohib-
ited from entering upon the public
lands of the state. The courts have

always recognized a right in the
prior possessor of lands of the state
as against those subsequently in-
truding upon such possession. The
same principle would protect a
prior appropriator of water against
a subsequent appropriator from
the same stream. It is not impor-
tant here to inquire whether, as

(43)
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III. Tur RicHT ResTRICTED TO THE PuBLIc DoMAIN.

§ 30. .Appropriation confined to public lands.

Whatever rules may be adopted by the statutes or the decis-
ions of a particular state, with reference to the rights of riparian
proprietors who have acquired titles to all the lands on the bor-
ders of a stream, before any appropriation of its waters had been
made while these were lands public,—even though the state
might by its statutes or decisions expressly extend the same doc-
trines to all such proprietors,—still the two doctrines, hereto-
fore described as originating from the local customs of miners
and sanctioned by the legislation of the state and of congress, are
confined in their operation to the public domain of the United
States. All extension of these doctrines to other lands and other
proprietors, and all additional rules, must necessarily proceed
from the states themselves.

§ 81. Jurisdiction of state and United States dis-
tinguished. :

It should be observed, in this connection, that the United
States government has no power whatever to prescribe for its

against a subsequent appropria-
tion of water, a prior appropriator
of land, through which the stream
may run, would have the better
right. It is enough to say that, ae
between two persons, both mere
occupants of land or water on the
state lands. the courts have deter-
mined controversies. The implied
permission by the general govern-
ment to private persons to enter
upon its lands has been assumed
to have been given by the state
with reference to the lands of the
state: and the state, for the main-

(44)

tenance of peace and good order,
has protected the citizen in the ac-
quisition and enjoyment on its
lands of certain property rights
obtained through possession,—
perhaps the mode by which all
property was originally acquired.
In view of these facts. we feel jus-
tified in saying that it was the leg-
islative intent to exclude as well
the state as the United States from
the protection which is extended
to riparian proprietors by section
1422 of the Civil Code.”]
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grantees any general rules of law concerning the useof their lands,
or of the lakes and streams to which they are adjacent, binding
upon its grantees of portions of the public domain situated
within a state, and becoming operative after they have acquired
their titles from the federal government. The power to prescribe
such rules, forming a part of the law concerning real property,
belongs exclusively to the jurisdiction of the states. Over its
public lands situate within a state, the United States has only
the rights of a proprietor, and not the legislative and govern-
mental rights of a political sovereign. Even with respect to the
navigable streams within a state, the powers of the federal gov-
ernment are limited, and a fortiori that is so with respect to
streams which are innavigable. In the great case of Pollard’s
Lessee v. Hagan,! the authority of the United States over its
public lands within a state was thus defined by the supreme
court: “When Alabama was admitted into the Union, she suc-
ceeded to all the rights of sovereignty, jurisdiction, and eminent
domain which Georgia possessed at the date of the cession, ex-
cept so far as this right was dhninished by the public lands re-
maining in the possession and uuder the control of the United
States. Nothing remained in the United States, according to
the terms of the agreement, but the public lands. And, if an
express stipulation had been inserted in the agreement granting
the municipal right of sovereignty and eminent domain to the
United States, such stipulation would have been void and inop-
erative, because the United States have no constitutional capac-
ity to exercise municipal jurisdiction, sovereignty, or eminent
domain within the limits of a state, except in cases in which it
is expressly granted. * * * In the case of Martin v. Wad-
dell,? the present chief justice, in delivering the opinion of the
court, said: *When the revolution took place, the people of

18 How. 228, 816 Pet. 410.
(45)
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each state became themselves sovereign, and in that charac-
ter hold the absolute right to all their navigable waters, and
the soils under them, for their own common use, subject only
to the rights since surrendered by the constitution.” To Ala-
bama, then, belong the navigable waters, and soils under them,
in controversy in this case, subject to the rights surrendered by
the constitution to the United States.” Recognizing the power
of the United States over such navigable streams for the pur-
pose of regulating comnerce, the court adds: “The right of em-
inent domain over the shores and the soils under the navigable
waters, belongs exclusively to the states within their respective
territorial jurisdictions, and they, and they only, have the con-
stitutional power to exercise it. * * *” Summing up its
conclusions, the court said: “ Firet, the shores of navigable wa-
ters, and the soils under them, were not granted by the constitu-
tion to the United States, but were reserved to the states respect-
ively; secondly, the new states have the same rights, sovereignty,
and jurisdiction over this subject as the original states; thirdly,
the right of the United States to the public lands, and the power
of congress to make all needful rules and regulations for the sale
and disposition thereof, conferred no power to grant to the plain-
tiffs the land in controversy in this case.”

§ 82. Power of government to annex conditions
to grants.

Over the public domain within a state, and the innavigable
streams and lakes situated thereon, the United States has there-
fore only the rights of a proprietor. Undoubtedly, as held in
the case of Union Mill & Min. Co. v. Ferris,! by virtue of its
proprietorship, the United States has a perfect title to the pub-
lic domain, and an absolute and unqualified right of disposal;
and neither a state nor a territorial legislature can modify.or af-

12 Sawy. 176, before Sawyer and Hillyer, JJ.
(46)
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fect, in any manner, the right of the federal government to the
primary disposal of the public land. Also an innavigable
stream or lake, lying within the public domain, is a part and
parcel of the land itself, inseparably annexed to the soil, and
the use of it is an incident to the soil, and as such passes to the
patentee of the soil from the United States. As the federal gov-
ernment, in conveying any particular portion of its public do-
main within a state to a particular grantee, may as proprietor
annex any conditions to the conveyance, so that the title will be
taken and held subject thereto, so it may, by congressional leg-
islation, adopt any general regulations imposing any conditions
or limitations upon the use of the public domain by all persons,
or upon all persons who acquire title to portions of the public
domain from the government, and the titles so acquired will be
held by the grantees thereof subject to such conditions and lim-
itations. Thus, congress may provide, by general statute, for
a right of way over the public lands unsold, for the ditches and
canals of those who have made a prior appropriation of water,
and that all grantees who subsequently acquire portions of this
land shall take and hold their titles subject to such existing
rights of way; or that all grantees of the public lands bordering
aupon a stream shall take and hold their titles subject to any
previously existing appropriation of its water; or that all grant-
ees of the public lands shall take their titles subject to the local
customs or laws of the state within which the lands are situated,
concerning the uses of water for mining, irrigating, agriculture,
and other purposes. Congress has, in fact, adopted such legis-
lation, prescribing rules concerning the disposition of public
lands, and imposing conditions or limitations upon the titles
obtained by purchasers. By one section of the act of 1866, al-
ready mentioned, it is enacted:' “As a condition of sale, in the

1Rev. St. U. 8. § 2838,
47
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absence of necessary legislation by congress, the local legislature
of any state or territory may provide rules for working mines,
involving easements, drainage, and other necessary means to
their complete development; and those conditions shall be fully ex-
pressed in the patent.” The patent here spoken of is clearly that
issued by the United States to the purchasers and other grant-
ees of the public domain, and such grantees take their titles sub-
ject to easements and other gimilar rights held by other persons
under the customs and laws of the state.! This power of the
United States to impose conditions and limitations upon the use
of the lands within a state, which were originally public, is con-
fined to their primary disposal to its immediate grantees. If,
therefore, the public land bordering upon a stream, and situate
within a state, should all be conveyed to private persons, free
from any conditions or limitations, congress would have no
power to control such persons in the use of their lands or in the
use of the stream upon which their lands border. The power
to legislate and to prescribe rules under these circumstances be-
longs exclusively to the state, as a part of its supreme munici-
pal authority over persons and property within its jurisdiction.

IV. ConrLicTING CLAIMB BETWEEN SETTLERS AND APPROPRI-
ATORS.

§ 83. Converse of doctrine of appropriation.

It has already been shown that the prior appropriation of
water wholly upon the public lands of the United States is good
against subsequent grantees or patentees of tracts upon the same
stream or lake deriving their titles from the federal government.?
It follows, by necessary implication from this statute, as well

18ee the observations of Sawyer, 38ee ante, §§ 25-238; Act Cong.
J., in Woodruft v. North Bloom- July 9, 1870.
field G. M. Co.. 9 Sawy. 441, s. 0.
18 Fed. Rep. 801.

(48)



Ch. 3.] APPROPRIATION OF WATERS. § 34

as on general principle, that if a person has acquired title from
the United States to a tract bordering upon a stream or lake ly-
ing within the public domain, before an appropriation has been
made of its waters, any subsequent appropriation of its waters,
made by another person, in pursuance of the local customs or
laws recognized by the legislation of the state and of congress,
must be subject to such prior title, and to the riparian rights
belonging to the holder thereof.!

§ 34. When title from United States is perfected.

When does a person thus acquire a title from the United
States, within the meaning of this rule, so that any subsequent
appropriation of water shall be subject thereto? The legisla-
tion of congress provides for various modes of acquiring title to
public lands by different classes of persons,—by ordinary actual
purchasers, by pre-emptors, by homestead settlers, and thelike.
In all these instances the claimant is xequired to do certain pre-
liminary acts,—to file a declaration or notice, to make a loca-
tion, to pay the purchase price, and the like; and after all these
acts have been duly performed by him, including the payment
of the price, if necessary, he is entitled to receive a patent from
the government, which is executed and delivered to him by the
proper officer, usually after some lapse of time. In all cases
these steps must be taken in respect to land which has been sur-
veyed by the government, or else the whole proceeding is nu-
gatory. Wherever a patent is required by the legislation, no legal
title passes to and vests in the purchaser, occupant, or other
grantee until the patent is executed and delivered; the patent

1Union Mill & M. Co. v. Ferris, Haines, 7 Nev. 249; and see Cran-
2 Sawy. 176; Union Mill & M. Co. dall v.Woods, 8 Cal. 138; Leigh Co.
v. Dangberg, 1d. 450; Van 8ickle v. v. Independent Ditch Co., Id. 828.

POM.RIP.—4 (49)
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alone is the final conveyance of the legal estate. If, however,
the settler, pre-emptor, or purchaser has duly complied with all
the requirements of the statute, including, if necessary, the pay-
ment of the purchase price, so that nothing is left to be done
by him in order to entitle him to a patent, he certainly acquires
an equitable estate in the tract of land,—an equitable estate
which the courts will and do protect. When a person has thus
done all that he is required to do, and all that he can do to per-
fect his title, and must await the convenience or leisure of the
proper governmental official in obtaining the conveyance which
clothes him with a complete legal estate, it would be in the high-
est degree unjust and inequitable if his rights, as a prior pur-
chaser or grantee from the government, could be postponed, or
endangered, or in any way prejudiced or affected, by a delay
in the actual execution and delivery of the patent to him.

§ 36. When patentee’s riparian rights vest.

We thus reach a conclusion which is in accordance with the
plainest principles of equity, that the rights of a prior purchaser
or grantee of public land from the government, as against any
subsequent appropriator of water, become vested and perfect,
at least from the time when he has duly performed all the stat-
utory requirements, including, if necessary, the payment of the
purchase price, which entitle him to a patent or other final con-
veyance or evidence of his legal title, and not merely from the
time when he actually receives his patent or other final convey-
ance. Whether his rights are not even more extensive; whether,
after he has duly performed all the statutory requirements, and
has perfected his title by obtaining a patent, his rights as a prior
grantee, purchaser, or owner do not relate back to the date of
the first or initiative act in the whole continuous proceeding,—
is another question which will be separately examined.

(60)
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§ 36. Review of the authorities on this point.

The above proposition, that the prior rights of the grantee,
purchaser, or private owner under the government are at least
vested and complete, as against any subsequent appropriator of
water, by the due performance of all the preliminary steps,
including payment, which entitle him to a patent, and do not
originate solely from the patent nor attach only from the date
of its delivery, seems to be fully settled by the decisions. In
Union Mill & Min. Co. v. Dangberg,’ the court held that one who
has entered a tract of the public lands, under the provisions of
the statutes of congress, and has fully paid for it, and has re-
ceived the certificate of purchase from the governmental official,
becomes vested with the equitable title, and as such equitable
owner is entitled to all the water-rights of a riparian proprietor,
even though he has not yet received a patent. Also that one
who has duly entered a tract of land in conformity with the
requirements of the homestead act, and continues to reside
thereon, becomes entitled to the water-rights held by any ripa-
rian owners. And, in general, a person who entered and paid
for a tract of the public lands before the act of 1866, holds his
land unaffected by that act, since his patent will relate back to
the date of his entry,—the inception of his title.

In the very important case of Van Sickle v. Haines,? the su-
preme court of Nevada decided the following general proposi-
tions: As the United States has an absolute and perfect title to,
and unqualified property in, the public lands; and as running
water is an incident to or part of the soil over which it natu-
rally flows,—a patent given to a private person—in the absence
of any special limitations or exceptions or easements contained
in the instrument itself, or created by statute—carries not only

12 Sawy. 450; and see Union Mill & M. Co. v. Ferris, 2 Sawy. 176.
37 Nev. 249,
(1)
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the unincumbered fee of the soil, but the stream naturally fow-
ing through it, and the same rights to its use, or to recover for
a diversion of it, as the United States or any other absolute
owner could have. An owner of land over which a stream nat-
urally flows has a right to the benefits which the stream affords,
independently of any particular use; that is, he has an absolute
and complete right to the flow of the water in its natural chan-
nel, and the right to mnake such use of the water, when he chooses,
as will not damage others located on the same stream and en-
titled to equal rights with himself. A patent to land from the
United States, in the absence of any statutory or other limita-
tions, carries with it a natural stream running through the land
as an incident thereto, together with the right to have it re-
turned to its channel if diverted. It follows, therefore, in
the absence of special legislation to the contrary, that a pre-
emptioner, while occupying and improving one quarter section
of the public land, has no right to enter upon another quarter
section, to which he makes no claim, and divert from it a val-
uable stream of water for the benefit of the land which he is
claiming. In regard to the general doctrine of riparian rights
among the various proprietors of private lands on the borders of
a stream, the court holds that the territorial statute, adopting
the common law of England, was ratified and embraced by the
state constitution; that the common-law doctrine as to run-
ning water allows all riparian proprietors to use it in any man-
ner not incompatible with the rights of others, so that no one
can absolutely divert all the water of a stream, but must use it
in such a manner as not to injure those below him; that the
early decisions of Nevada, and those of California, holding that
priority of appropriation gave a right to the use of water, were
made in cases where there was no title to the soil, and have no
bearing in cases where absolule title has been acquired.
(62)
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In Ieigh v. Independent Ditch Co.! the complaint alleged
that the plaintiffs were owners and in possession of a certain
tract of mining land through which a natural stream flowed,
and that defendants had diverted the waters thereof to their
injury, and prayed relief. Defendants demurred to this com-
plaint, on the ground that it did not allege any appropriation
or uge of the waters by the plaintiffs. The court said: “The
demurrer was properly overruled. The allegation that the plain-
tiffs were the owners and in the possession of the mining claims
[the tract of land] was sufficient. And the ownership and pos-
session of4he ‘claims’ draw to them the right to the use of the
water flowing in the natural channel of the stream. The diver.
sion of the water was therefore an injury to the plaintiffs, for
which they could sue. The principle involved in this case was
expressly decided by this court in the case of Crandall v. Woods.?
In that case it was said: ‘One who locates upon public lands,
with the view of appropriating them to his own use, becomes
the absolute owner thereof, as against every one but the govern-
ment, and is entitled to all the privileges and incidents which

18 Cal. 828, (1857.)

28 Cal. 188, (1857.) The point
actually decided in this case is, of
course, authoritatively settled by
the later utterance of the same
court made in the subsequent case,
as quoted above in the text. A
perusabof the opinion in Crandall
v. Woods would leave it doubtful,
to say the least, in the ahsence
of the subsequent interpretation,
whether such a point was decided.
Some portions of the opinion seem
to intimate—even if they do not
expressly hold — that the mere
prior ownership and possession of a
tract of land upon a stream do not
render the proprietor's rights to

the waters thereof perfect, or at
least do not entitle him to any re-
lief against a diversion of such wa-
ters by another person; that even
the prior owner of the land must
have made some actual appropria-
tion of the water to his own uses,
before he can maintain an action
against the diversion by another
person whose claim is subsequent
to his own. In other words, that
mere prior ownership of riparian
lands does not confer full and per-
fect riparian rights to the water.
See, also, to the same effect, Ne-
vada Co. & Sac. Canal Co. v. Kidd,
37 Cal. 283,

(63)
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appertain to the soil, subject to the single exception of rights
antecedently acquired.’”

The conclusion heretofore reached, that the rights of a prior
grantee or purchaser from the United States, as against subse-
quent appropriators of water, must be regarded as complete and
perfect, at the latest, from the time when he has fully performed
all of the statutory requirements, including payment, which en-
title him to a patent, and not from the time of his receiving a
patent, may appear, perhaps, to conflict with the recent decis-
ion in Osgood v. El Dorado, etc., Co.;! but a careful examina-
tion of that case shows that no such conflict was intended, and
none could legitimately arise upon the facts. The plaintiff re-
lied upon the doctrine of relation, in order to carry his right
back to his first proceedings, which were earlier than those of
the defendants, and the court simply held that on the facts the
doctrine of relation did not apply. The plaintiff’s first step was
taken while the lands were unsurveyed; and his earliest legiti-
mate proceeding was subsequent to the date at which defend-
ants’ rights of appropriation accrued.

156 Cal. 571, 578. My reference
to this decision on a previous page
(ante, § 26) does not describe it
with perfect accuracy, and needs
some correction. It is true that
the reporter’s head-note represents
the court as laying down the fol-
lowing general rule: “In a ques-
tion of priority of right between
an appropriator of water on the
public lands and a pre-emptor, the
rights of the latter date from the
issuance of his patent.” It is also
true that Mr. Justice Ross says, in
hisopinion: “The plaintiff's rights
must therefore be held to have at-
tached on the twenty-fifth of Oc-
tober, 1871, the date of the issu-

(54)

ance-of his patent.® But this lan-
guage cannot have been intended
to lay down a general rule appli-
cable to all pre-emptors; it must
have referred entirely to the par-
ticular facts of that case. This
plainly appears from the sentence
immediately preceding, and from
the cases which he cites in support
of his conclusion,— these very
cases recognizing the rule that a
grantee’s right may relate back to
a date before that of his patent.
He says: “The plaintiff seeks to
invoke the doctrine of relation;
but for obvious reasons no case
was made for the application of
that doctrine.” The plaintiff took
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In Farley v. Spring Valley Min., etc., Co.' the plaintiff, a
pre-emptor, had settled on public lands of the United States,
and filed his declaratory statement on February 27, 1871; he
had proved up and paid the purchase price in 1877; and he
received his patent on January 23, 1879. The defendants
made an appropriation of water after 1871, but before 1877.
The court held that the plaintiff’s rights as a private propri-
etor only accrued in 1877, when he had proved up and paid
the price; and he was therefore a subsequent purchaser as
against & prior appropriation of the defendants. This case
clearly recognizes the doctrine that the rights of a grantee or
purchaser from the United States, as against another party
claiming under the government, do not accrue from the time
of executing and delivering his patent alone; but are complete
when his equitable estate is perfected by his performing all of
the requisites which entitle him to receive a patent.

The rights of the prior owner of a tract bordering on a stream,
as against a suhsequent appropriator of its waters upon the pub-
lic domain, are impliedly, even if not expressly, recognized by

possession of his land several made on the facts. [But a recent

years before it was surveyed. It
was surveyed in 1865. In June.
1868, he flled his first declaration
as a pre-emptor; in 1870 he had
paid up; and in 1871 he received
his patent. But the defendants
had taken their first step, from
which theirrights of appropriation
arose, in March, 1867. It thus ap-
pears that. even if the plaintiff's
title did relate back to the date of
his declaration in 1868, it was still
subsequent to defendants’ right
of appropriation, which accrued
in 1867. The remark that plain-
tiff’s title attached at the date of
bis patent was not, therefore, es-
sential to the decision actually

authority speaks of this case in
the following language: “Osgood
v. Water Co. presented a question
of priority between an appropri-
ator of water on lands of the Unit-
ed States and a pre-emptioner. It
was there held that, by reason of
the express language of the seven- -
teenth section of the act of con-
gress of July 9, 1870, amending the
act of July 28,1880, the rights of the
pre-emption claimant, as agdinst
an appropriator, date only from
his patent or certificate of pur- -
chase.” Lux v. Haggin, (Cal.) 10
Pac. Rep. 782.]

158 Cal. 142.
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other decisions. In Gibson v. Puchta! the court held that
when the title of two parties to public mineral lands is based
on possession alone, the older possession gives the better title
as between the two, even though the elder possessor uses his
land for agriculture and the younger for mining. In such a
case, their rights, as against each other, depend upon the com-
mon-law doctrines applicable to adjoining land-owners. The
agricultural occupant has a right to use the water for the pur-
pose of irrigating his own land in a proper and reasonable man-
ner, and no cause of action can arise against him for such use,
even though the mining occupant may sustain some injury
therefrom; he would only be liable for a negligent or willful
injury done to the other occupant by means of his irrigation.
What is thus true of an occupant whose title to a riparian tract
of the public lands rests wholly upon a prior possession, must
certainly be true of an owner whose title to such a tract rests
upon a prior patent, conveyance, or other grant from the United
States.

§ 837. Riparian rights protected.

In Wixon v. Bear River, etc., Co.? the court held that ifa
tract of land on the bark of a stream in the mineral regions is
inclosed and appropriated for the purposes of a garden or orchard,
and the water of the same stream is afterwards appropriated
by another person for mining purposes, at a point above the
tract, the water subsequently appropriated must be used so as
not to injure the garden, orchard, or fruit trees; that one who

133 Cal. 810. seems to have given miners a right

224 Cal. 867; and see Rupley v. toenter upon the lands of prioroc-
Welch, 28 Cal. 453; Hill v. Smith, cupants used solely for farming
27 Cal. 476. The right of the prior purposes, when situated in the
occupant was here merely posses- mineral regions; the interest of
sory as against the United States. such occupants being only pos-
An early statute of California sessory.
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incloses a tract of public land in the mineral regions, and plants
it with fruit trees, acquires a vested right therein, and a subse-
quent appropriator must use the water for mining purposes so
as not to disturb such vested right, or destroy or injure the gar-
den or orchard.

The rights of a private owner who has obtained a full title to
a tract of land bordering upon a stream have been stated by
quite recent decisions of the California supreme court. “As be-
ing owners of the land, the plaintiffs have an interest in the liv-
ing stream of water flowing over the land; their interest is called
the ‘riparian right.” Under settled principles, both of the civil
and the common law, the riparian proprietor has a usufruct in
the stream as it passes over his land.”' In Creighton v. Evans?
the same court held that the right of a riparian private owner
to have the water of the stream run through his land is a vested
right, and any interference with it by another person gives him
a cause of action for appropriate relief; that a diversion of the
water by one who is not a riparian proprietor on the same streain
isa legal wrong to the person who is such a riparian owner; that
a person who is not a riparian proprietor has no right to take
any water from the stream, even if enough is left for the uses of
the riparian owner,—even if the latter has sustained no actual
damage from the diversion.

§ 38. Doctrine of relation applied o patentees.

It having been shown that the rights of a patentee from the
United States, as a prior purchaser or owner, relate back at least
to the time when he has duly performed all the acts, including
payment, which entitle him to a patent, the question still re-
mains whether his rights do not in fact relate back to the date
of his first or initiative step in the course of proceedings pre-

1Pope v. Kingman, 54 Cal. 8,5, 358 Cal. 55.
87}
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scribed by congress,—as in case of a pre-emptor, to the filing
of his declaratory statement.

§ 89. QGrounds for the application of this doctrine.

This question arises in the construction and application of
general statutes of congress, which were intended to encourage
actua] settlers and occupants of the public lands, by providing
a means for such actual settlers to acquire the private ownership
of tracts of land, and for such actual occupants to acquire the
right to divert and use the waters of streams. The same policy
plainly underlies the whole system of legislation. When any
conflict arises between parties seeking to avail themselves of
these different statutes, — between parties seeking to acquire
tracts of land under one set of statutes and parties seeking to
acquire water-rights under another,—it would seem to be just
and reasonable that the same principle or method of construc-
tion and interpretation should be extended to all these statutes
- in determining the rights of such conflicting ciaimants. In re-
spect to the appropriator of water on the public lands, when he
has duly posted and given the notices of his appropriation, and
has followed up this initiative by proceeding to construct his
ditches, dams, and other works with reasonable diligence, and
without. unreasonable delay, his right of appropriation, when
his works are thus completed, relates back to the date of his
first or preliminary act.! This rule seems to be fully settled.
In cases of conflict as to priority of right between such appro-
priator of water and a patentee of land from the United States,
it would seem to be just and reasonable that the same rule of
interpretation should be extended to the other similar legisla-
tion of congress by which private persons are authorized to ac-
quire title to portions of the public domain as pre-emptors,
homestead occupants, and the like. Congress has given po in-

1See Osgood v. El Dorado, etc., Co., 56 Cal. 571,
(68)
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timation of a policy more favorable to the use of water on the
public domain than to the use of the public lands for all other
beneficial purposes. In the absence of decisions, it would nat-
urally be supposed that the same rule should be applied to all
persons who acquire rights under this system of legislation, in
determining any conflict which may arise between them.

§ 40. California decisions.

The decisions dealing or appearing to deal directly with this
question are very few. In California the rule is settled against
the claims of a pre-emptor who has received his patent from the
United States, 8o far as it can be put at rest by one decision.
In Farley v. Spring Valley M. & I. Co.,! the plaintiff, a pre-
emptor, settled on government land; filed his declaratory state-
ment February 27, 1871; proved up and paid in 1877; and
obtained his patent January 23, 1879. The defendants made
an appropriation of water which began after 1871, but before
1877. The plaintiff’s right was held to have begun only in
1877, when he had “proved up and paid,” and he was there-
fore a subsequent purchaser to édhe defendant. This decision
was rested upon the following grounds: The public land be-
longed to the United States until the plaintiff had proved up
and paid in 1877. Until that time congress had full power to
withdraw the land from sale, and to sell or grant it to another.
Certain cases were cited as expressly sustaining these conclu-
sions.?

§ 41. Review of the cases.

With great respect for the able court which rendered this de-
cision, and deference to its learning and ability in all questions

158 Cal. 142. vis, 41 Cal. 489. The court also held
2Namely, Frisbie v. Whitney, 8 that under the acts of congress,
Wall. 187: Hutton v. Frisbie, 37 July 26, 1866, and July 9, 1870,
Cal. 475; Western Pac. R.R. v. Te- the defendants obtained “existing

(89)
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connected with governmental land titles, I think that the matters
actually decided in Frisbie v. Whitney, Hutton v. Frisbie, and
Western Pac. R. R. v. Tevis do not sustain the conclusion which
they reached in Farley v. Spring Valley M. & I. Co.; that a care-
ful examination of these prior cases will show that they dealt
with an entirely different state of facts, and an entirely different
kind of legislation; and that the opinionsin these cases avowedly
and carefully except and exclude from their operation such ques-
tions as that of priority of right between a pre-emptor and an
appropriator of water, arising under the general statutes of con-
gress concerning the disposition of the public lands among pri-
vate proprietors or occupants. In order to understand the ex-
act points decided by the United States supreme court in Fris-
bie v. Whitney, and the character of the legislation to which it
relates, a brief statement of the material facts is necessary. A
certain person, whom I will designate as A., held a Mexican
grant to a large tract of land in California. This grant was for
years supposed to be perfectly valid, and A.’s title as perfectly
good. He had from time to time sold and conveyed portions
of it to divers purchasers, whahad for years held possession of
* their farms, inclosed them, built on them, planted orchards, and
otherwise improved them, under the supposition that the titles
obtained from A. were valid. At length the supreme court of
the United States decided that the grant to A. was null and void,
and the land included in such grant was therefore the public do-
main of the United States, subject to all of the general statutes of
congress concerning the public domain. Immediately upon the
rendition of this decision, a great number of persons rushed onto

rights” to construct and use their course the real question was

reservoir, which were excepted
and saved in the patent issued to
the plaintiff; citing Jennison v.
Kirk, 98 U. 8. 460; Broder v. Na-
toma, etc., Co., 50 Cal. 621. Of

(60)

whether the defendants had any
such “existing rights” at the time
when the right of the plaintiff first
accrued and becawe vested as
against the defendants,
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the tract, and, disregarding the rights of the prior occupants,
proceeded to locate claims as pre-emptors upon it, upon the
improved and cultivated and occupied portions, to file their de-
claratory statements, and to take the other steps necessary, un-
der the general statutes, in order to secure their titles as pre-
emptors of the public lands. This proceeding was a palpable
wrong to the bona fide and innocent occupants who were thus dis-
possessed. In this condition of facts, congress interfered, after
the pre-emptors had filed their declaratory statements, but before
they had paid the price so as to be entitled to patents, and by a
special statute, applicable to the lands included in A.’s grant,
withdrew those lands, or at least such portions of them as had
been sold to bona fide purchasers, from sale or pre-emption under
the general statutes, and confirmed and established the rights and
titles of such prior bona fide purchasers holding under A.’s grant,
as against the claims of the pre-emptors who had located tracts
and filed declarations, but had not yet proved upand paid. A
controversy arose concerning the ownership of a certain tract be-
tween & pre-emptor and a prior purchaser and occupant under
A.’s grant, which the supreme court of the United States finally
decided in the case of Frisbie v. Whitney.! As the reporter’s
head-note accurately describes the questions passed upon by the
court, it will be sufficient to quote it, without giving more elab-
orate extracts from the opinion. It will be seen that all the
equities were strongly in favor of the prior occupants and against
the pre-emptors. The head-note is as follows: “Occupation
and improvement on the public lands, with a view to pre-emp-
tion, do not confer a vested right in the land so occupied, [i. e.,
a8 the rest of the case plainly shows, a vested right against the
United States.] It does confer a preference over others in the
purchase of such land by the bona fide settler, which will enable

19 Wall. 187,
: 61)
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Tiim to protect his possession against other individuals, and which the
land-officers are bound to respect. This inchoate right may be
protected by the courts against the claims of other persons who
have not an equal or superior right, but it is not valid against
the United States. The power of congress over the public lands,
as conferred by the constitution, can only be restrained by the
courts, in cases where the land has ceased to be government
property by reason of a right vested in some person or corpora-
tion. Such a vested right, under the pre-emption laws, is only
obtained when the purchase money has been paid, and the re-
ceipt of the proper land-officer given to the purchaser. Until
this is done, it is within the legal and constitutional competency
of congress to withdraw the land from entry or sale, though this may
defeat the imperfect right of the seitler.” The case of Hutton v.
Frisbie! was an exactly similar controversy, growing out of the
very same transaction, involving exactly the same questions,
which the supreme court of California decided in the same man-
ner. In Western Pac. R. R. v. Tevis? the court held, for the
same reasons, that congress has power, by a special statute giv-
ing the right of way over the public lands of the United States
to a railroad company, to include within such statutory grant,
and thus convey to the railroad, portions of the public lands
which pre-emptors had previously entered, located, and claimed,
under the pre-emption laws, but for which they had not yet
paid and received certificates of purchase. '

It is plain that the courts do not intend, in these three cases,
to touch upon the question, to what period or stage of his pre-
liminary proceedings does the right of a pre-emptor, (or other
purchaser,) after he has received his patent, relate back, in a con-
test as to priority with another person claiming title under the
general legislation of congress? These cases simply hold that a

187 Cal. 475. 241 Cal. 480,
62)
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pre-emptor who has merely located a tract of the public land,
occupied it, and filed the preliminary declaration, but has not
yet paid the price, obtains no vested right therein against the
United States; and that congress may, therefore, by some spe-
cial statute exercise 8 continuing rights of ownership over such
tract, withdraw it from entry, location, settlement, or sale un-
der the operation of the general legislation, and may sell or do-
nate or grant such tract to another person, without regard to the
inchoate and imperfect right to it of the pre-emptor. The con-
flicting rights of two persons claiming under different provis-
ions of the general statutes of congress concerning the acquisition
of private titles or interests in the public lands,—general stat-
utes which were dictated by and carry out the same liberal
policy,—present, in my opinion, another question, which, I
would most res_.cctfully but earnestly submit, is not embraced
within nor passed upon by the three decisions above described,
and which were cited and relied upon in Farley v. Spring Valley
M. & I. Co.! Those cases deal with the interest of a pre-emp-
tor before he obtains a patent, and before he has paid the price,
not with his interest by relation after the patent is delivered.
Even that inchoate interest is not a mere nullity. While it is
not, in its imperfect condition, a perfect and vested right to the
land as against the United States, the supreme court pronounces
it to be an existing right which the courts will protect against
third persons who have no superior or equal claims. When
are the claims of third persons, derived from other portions of
the general system of legislation concerning the acquisition of
private ownership in the public lands, superior or equal to the
inchoate right of the pre-emptor? It seems to me that this ques-
tion is carefully distinguished by the decisions above quoted,
and excepted from their operation; that those decisions are con-

158 Cal. 143,
(63)
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fined to a special act of congress directly withdrawing specific
portions of the public lands from the operation of such general
legislation as the pre-emption laws, and do not touch upon the
effect of the general statutes dealing with the public lands, and
prescribing the modes by which private titles or interests therein
may be acquired.

In Hutton v. Frisbie, a case which arose on the same facts,
Chief Justice Sawyer, delivering the opinion of the court, said:!
“Nor do we question the rule adopted in Chotard v. Pope? and
Lytle v. State,® to the effect that when a party is authorized by
an act of congress generally to enter ‘in any land-office,’ etc., ‘a
quantity of land not exceeding,’ etc., he must be limited in his
selection to lands subject to selection, and cannot take lands al-
ready sold, or reserved from sale, or upon which a pre-emption,
or some other right, has attached under a law which 13 still in
Jorce, and which covers and protects it. The rule is obviously
sound. It cannot for a moment be supposed that congress, by
such general acts, contemplated that the party should be author-
ized to take land upon which other parties had already entered
and taken steps to acquire it, and were diligently pursuing their
rights under acts still in force with reference to that land, or that
it intended in this general way to repeal such acts. The two
acts in such cases are not necessarily inconsistent, and can be so
construed in the mode adopted by the court as to stand to-
gether; and in such cases it is obviously the duty of the court
8o to construe them. But such is not the case with the act we
are now considering.” Again: “The policy of the pre-emption
laws was undoubtedly beneficent. They were intended to give
those who were pioneers in the unsettled wilds of the public do-
main the first right to purchase the unoccupied lands which
they have had the courage and hardihood to settle, and it will

187 Cal. 475, 485, 486. 2123 Wheat. 587. 89 How. 8388.
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always be our pleasure as well as duly to extend to all such the utmost
protection justified by the laws of theland. But this beneficent pol-
icy has no element in harmony with the principle that impelled
men to rush in upon the improved possessions, and avail them-
selves of the labor of their neighbors, under the condition of
things connected with the Suscol rancho, [%. ¢., the grant to A.]
The equities which lay at the foundation of the pre-emption pol-
icy were, in this particular instance, not with those who entered
upon the possessions of such of their neighbors as were honest
purchasers; but they were all, and even equities of a much
higher obligation, with the purchasers in good faith, who were
not merely pioneers, but also parties who had paid for their
lands, and long occupied and improved them, under the belief
that they had a good title; and congress hastened to recognize
and give effect to those equities by passing the act in question.”
Again, the same able judge says: “The difference between this
case and those of Chotard v. Pope and Lytle v. State, where
the parties were entitled to select lands from a much larger
portion of the public domain, is 80 obvious that argument can
scarcely make it appear more plain. Where an act author-
" izes a party to enter any thousand acres of land he may select
within specified exterior boundaries containing one hundred
thousand acres, or in a whole state, and it happens that the
government has already sold a given tract within said bounda-
ries, or a pre-emption right in favor of another purty has already
attached to said particular tract under some prior law, it is not
for a moment to be supposed that it was intended to permit an
entry of the tract of land so sold, or upon which such prior right
had already attached. But if he is authorized in express terms
to enter the very same specific tract, and no other, before sold
or upon which the pre-emption right had attached, there can
be no doubt as to the intent to allow the entry of that specific
tract, whether it was in the power of congress to give effect to
POM.RIP.—D (85)
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that intent or not. And that is just the difference between the
cases cited and the one under consideration.” The opinion of
Mr. Justice Clifford in Frisbie v. Whitney' contains explanatory
and limiting language to the same general effect.

It would seem that language could not be more plain and
pointed than that of the foregoing extracts, to show that the
deeigions in Hutton v. Frisbie and Frisbie v. Whitney were
confined to the operation of special legislation dealing with
specified portions of the public domain, and had no reference
whatever to the effect of the general statutes of congress forming
parts of the same general system, nor to the conflicting rights
of priority between two parties claiming under the different and
co-existing provisions of these general statutes. The decision in
the case of Western Pac: R. R. v. Tevis® was also based upon
upon special legislation of exactly the same character.

Where A. duly locates and settles upon a surveyed tract of
the public land bordering upon a stream, and files his declara-
tory statement in (say) 1874, duly completes the requirements
of the statute and pays the price in 1877, and receives his pat-
ent from the government in 1879; and B. duly posts and serves
the notices of his appropriation of the water of the same stream
in 1875, and proceeds with reasonable diligence to construct
his dams, ditches, and other necessary works, which are not
completed, however, so that he can begin the actual use of the
water until 1880,—the appropriation of water by B., it is held,
relates back to the time of his preliminary act of posting and
giving notice in 1875, so that he is legally in the same posi-
tion as though his actual use of the water had begun at that
time; while it is said that the right of A. as a patentee shall
only relate back to the time when he had paid up, in 1877.
And thus, although A.’s initial step was made before any act

19 Wall. 167. 241 Cal. 489,
(86)
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whatever done by B., and his legal title was perfected by pat-
ent hefore B.’s works were completed, and the actual use of the
water began, yet A.’s rights as a riparian owner on the stream
are said to be subsequent to those of B. to appropriate perhaps
the entire waters of the stream. In my opinion, there is noth-
ing in the decisions of the United States supreme court, nqr in
those of the California supreme court, prior to the case of Farley
v. Spring Valley M. & I. Co., which necessarily establishes or
tends to establish for the pre-emptor, or other grantee of the
United States, a rule so different from that which governs the
appropriator of water; and there is nothing in the general stat-
utes of congress, nor in the policy which underlies the system,
which requires such a discrimination between the two classes
of claimants. The notices posted and given by the appropris-
tor of water clearly do not confer on him any higher equity as
a bona fide purchaser; since the actual and’ continuous posses-
sion required of the pre-emptor is a notice of his prior claim,—
a notice of the very highest character. I have dwelt upon this
particular topic at such length because the subject seémed to be
one of practical importance; the discrimination against the pre-
emptor or othey private grantee of the United States seemed to
be inequitable; the decisions bearing upon it are very few; and
possibly the court may be called upon to re-examine the ques-
tion in some subsequent case.

§ 42. Riparian rights under Mexican grants.

What are the rights of a private riparian proprietor, who ob-
tains his title by a grant from the Mexican government, guaran-
tied and protected by the treaty between the United States and
Mexico, and finally confirmed to him in the proceedings author-
ized by congress for the purpose of carrying into effect the stip-
ulations of that treaty? We see no reason why the riparian
rights of such a riparian proprietor should differ in any respect

(67)
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from those held by any other riparian proprietor who derives
his title immediately or mediately from the United States by
patent or otherwise. All the doctrines and rules of the law
which define and regulate the water-rights of private riparian
proprietors upon innavigable streams at least, even if not upon
navigable streams, belong entirely and exclusively to the jurisdic-
tion and domain of state legislation. Congress has no power to
interfere directly or indirectly with matters of this kind; any at-
tempt of congress to control them by legislation would be wholly
nugatory. The stipulations of the treaty with Mexico simply
referred to, operated upon, and protected the titles of those pri-
vate proprietors who held tracts of land, within the territory
ceded to the United States, under grants from the Mexican gov-
ernment. These stipulations say in substance that such actual
and bona fide grantees shall continue to be owners of their re-
spective tracts, although the territory has passed into the domain
of the United States; and that their right of ownership shall be
respected by the United States government.

The legislation of congress, and the judicial proceedings in-
stituted under it, were intended to carry into effect these treaty
stipulations, and they operate solely upon the titles, by declar-
ing, confirming, and establishing the private ownership of the
grantees as derived from the Mexican government, the original
sovereign proprietor. The treaty, and the legislation of congress
which carries it into effect, are of course binding, not only upon
the federal government, but also upon the governments of all
the states which have been established within the ceded terri-
tory, and within whose boundaries the granted lands are situ-
ated. The treaty with Mexico, while thus securing to the pri-
vate proprietors the title and ownership of the tracts of land which
had been granted to them by Mexico, did not attempt to pro-
vide that this ownership should be governed and controlled by
the rules of the Mexican law, nor by any other rules of law dif-
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ferent from those which would govern and control all private
ownership of land within the territorial jurisdiction of the United
States, or within the jurisdiction of any particular states. Even
if the treaty with Mexico had expressly stipulated, not only that
the titles of private persons holding under Mexican grants should
be protected 