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PREFACE. 

The following pages contain a complete and systematic dis
c1lll8ion of the law of mortgages of real estate, including mort
gages with power of sale and trust deeds in the nature of 
mortgages, as the same is regulated by the statutes of the State 
of Illinois and formulated and applied by the courts of that 
Jurisdiction. Citations will be found to all the reported de
cisions of the courts of Illinois, including those contained in 
volume 200 of the reports of the Supreme Court and volume 
105 of the Appellate Court reports, 80 far as they are applicable 
to the general subject. References have also been incorporated 
to the decisions of the United States Supreme Court in cases 
appealed from Illinois, and to the rulings of the inferior fed
eral courts sitting within the State. In addition, numerous 
decisions of other states have been cited, not as cumulative to 
the Illinois cases, nor in relation to rules or principles already 
well settled by the courts of Illinois, but in reference to those 
details of the law of mortgages as to which the home tribunals 
have not yet fully expressed themselves. With a view to pro
mote the utility of the work, as a manual of the law of mort
gagee for use in all the courts where the Illinois practitioner 
may have occasion to plead, a chapter has been added on Mort
gage Foreclosure in the Federal Courts, having reference par
ticularly to the jurisdiction of those courts in cases of this 
character and to the extent to which their proceedings and de
crees are governed by the local laws or practice. 

H.C.B. 
Washington, D. C., September 1, 1903. 
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AND 
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CHAPTER I. 

THE NATURE OF MORT,OAGBS. 
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8. ID1luenC8 of Roman Law on 
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TlUe. 

110. Mortgage DlatlDgulahed from 
Assignment for Creditors. 

11. Conditional S a Ie. Distin
guished. 

12. Same; Intention of Parties to 
Govern. 

13. Same; Presumption fro m 
Face of Papers. 

If. Same; Tests tor DetermlDlnc 
Character ot Transaction. 

15. Same; Exlatence of Debt or 
Loan. 

18. Same; Previous Necotlatlons 
of the Parties. 

17. Same; Inadequacy of PrIce • 
18. Same; The Rule In Cues of 

Doubt. 

§ 1. Ancient IIiItorJ of lIIortgagea.-The practice of pledg
ing landed property as security for the payment of a debt was 
familiar to many of the nations of antiquity. Various attempts 
have been made to trace the legal conception of mortgages to . 
a primitive source, but never with any marked success. It has 
been plausibly suggested that the Greeks and Romans mar 
have derived their notion of this species of pledge from thl' 
Jews, and the Jews in turn from the Egyptians. But no certain 
knowledge on this point is now possible. Nor is it at all neces
sary to assume that this idea of extrinsic security was in any 
given case derivative. It may very well have been of spon
taneous origin at different periods of history and among va-

t 
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2 THB NATURB OF MORT.GAGBS. [§l 

rious peoples. Two fixed ideas must become established in thl' 
legal history of any people before the evolution of mortgages 
may be looked for; first, that of borrowing and lending, and 
second, that of individual ownership of property. But when 
civilization has advanced so far as to include these two con
cepts, it is inevitable that men should proceed to the further 
idea of pledging property, as a security collateral to that of 
the promise of the debtor, for the repayment of the debt or 
the discharge of the obligation. "Pledges or pawns," says 
Coote,· "were probably known to the earliest nations. As soon 
as men recognize the rights of property, their nece88ities will 
suggest the idea of pledging that property as the ready means 
of supplying their wants without parting with their absolute 
ownership. Their immediate personal property may be the 
first objects of pledge, afterwards articles of merchandise and 
barter, and ultimately land."1 

But the question of the historical origin of the law of mort
gages is of interest only to the antiquarian; and, with a single 
exception, no practical advantage is to be derived from study
ing either the history or the learning of the nations of the 
ancient world on this subject. There is, however, one elder 
system of law which, in this particular, has exercised a pro
found influence upon the English jurisprudence, insomuch that 
it is impo88ible, at the present day, to form an accurate and 
complete conception of the nature and legal incidents of a 
mortgage without an understanding of the corresponding fea
tures of that earlier system. There are indeed writers who 
have not hesitated to affirm that the· English law of mortgages, 
in its most e88ential characteristics, was directly borrowed 
from the civil law of Rome.2 While this is perhaps too broad 

1 Coote, Mortgages, J. 
I Thus, In Gilman T. mlnols .t: 

KIsa. Tel. Co., 91 U. S. 608, the 
Question being upon the effect of 
certain mortgages, It W88 remarked 
by Judge Swayne that "the civil 
law Is the spring-head of the Bng
Ush jurisprudence upon the subject 
of these securities." So, In Long
with v. Butler, 8 m. &2, Judge 
Koerner observed: "It will be con
ceded by all who have any know
ledge of the Roman law that the 

equitable doctrines now prevailing 
In regard to mortgages have been 
derived from that source. The civil 
law, In this 88 In many other In
stances, h88 been the great armOl'7 
from which the courts of equity In 
Bngland have suppHed themselves 
with the moat eftlclent weapons to 
ward off the severities of the stern 
and unrelenting common law." 
''The B1stem of mortgages W88 
much affected by the doctrines of 
the civil law, acting through the 
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§2] THE NATU~ OF MORTD~GES. 3 

a statement, it is at all events well established that our prea
ent system ·of jurisprudence, so far as it relates to securities 
of this kind, was very materially colored, in its early stares 
of growth, by the infusion of elements derived from that 
source. We deem it important, therefore, to invite the reader's 
attention to a brief review of the leading principles of the 
Roman law of mortgages. 

§ I. Boman Law of lIIortpgea.-The earliest form of prop
erty security in the Roman law (in use as late as the time of 
Gaius, but obsolete before Justinian) was called "fiducia." In 
this species of contract, both the title and the poueuion of the 
property pledged were passed to the creditor by a formal act 
of sale, there being at the same time an expreu or implied 
agreement ~n the part of the creditor to reconvey the property 
by a similar act of sale provided the debt was duly paid. Th~ 
fiducia, however, was found to operate very much to the dis
advantage of debtors. For the creditor, being the legal owner 
of the property, could sell or pledge it, or otherwise deal with 
it at his discretion, subject only to his obligation to reconvey 
upon payment of the debt, for the breach of which obligation 
the debtor had only an imperfect remedy. Again, in conse
quence of the P&B8ing of title to the creditor, the partiCUlar 
article of property could be subjected to but one incumbrance 
at a time. Moreover, upon default in the payment of the debt, 
the property became absolutely vested in the creditor without 
any form of foreclosure and without any right of redemption 
in the debtor.8 The analogies between the fiducia and the 
Mct common-law form of mortgage before the intervention 
of equity cannot fail to suggest themselves to the reader. In 
course of time, this form of security gave place to that known 
as "hypotheca," while the contemporary contract of "pignus" 
or pawn underwent a corresponding development. 

In the later period of the imperial Roman law, the two dis-

court of chaDcel'J': and a mortgap 
Is now a security founded on the 
common law and perfected b,. a 
judicious and wise application of 
the principles of redemption of the 
civil law'" Scrutton, Intuence of 
Roman Law, etc., 167. As to the 
lnftuence of the Roman law on the 
development of the equitable doc-

trine of mortgages, see, further, 
2 Stol'J', Eq. Jur. 111006, 1011, 1013: 
4 Kent, Comm. 136, note: 1 
Browne, Civil Law, 200-210. 

• Kackeld. Rom.' Law, 1834; 
Thomp ... J. Mod. Rom. Law, 182; 
Badle,., Rom. Law, 201-203; Poth. 
Pando tit. "FlducIL" 
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TUB NATURE OF MORTGAGBS. [§2 

tinct forma of security known respectively as "pignus" and 
"hypotheca" were in general use. The former was a con
tract by which a lien was created upon specific property 88 

security for tbe payment of a debt or the performance of some 
other obligation and the possession of the property pledged 
was delivered to the creditor, to be retained until he should 
receive satisfaction. In the contract of hypotheca, on the 
other hand, the possession remained with the owner, and the 
lien was created by the mere agreement of the parties without 
tradition of the property.' The Jatter form of mortgage was 
supposed to be derived from the "jus gentium," that is, not 
from any legal conceptions peculiar to the Roman people, but 
from the general juristic notions which were assumed to be 
common to all peoples. But as is shown by the etymology of 
the name, it was probably borrowed, in whole or in part, from 
Grecian sources.1i Although, in a certain general sense, the 
"pignus" of the Roman law may be said to correspond with 
our pledge or pawn, and the "hypotheca" with a real-estate 
mortgage, it 'must not be supposed that the difference betweeu 
these two forms of security depended in any degree upon the 
character of the property upon which the security was given. 
It is probable that personal property was more usually sub
jected to the contract of pignus than immovable property; but 
lands as well as chattels might be impignorated, and, on the 
other hand, personal effects as well as landed estates might 
be hypothecated. The true distinction was founded upon the 
question of the delivery of possession to the creditor or its re
tention by the debtor. 

As to the subject-matter of the colltract, any kind of prop
erty which possessed value, so as to furnish security to the 
creditor, and which was susceptible of alienation, whether it 
was real or personal, corporeal or incorporeal, might be pledged 
or hypothecated, including not only landed estates, but also 
servitudes, choses in action, and property already held in 
pledge.8 Nor was the mortgaging of after-acquired property 
unknown to the Roman law. It was held that one who was 
not the owner of a particular property at the time might givt'! 
a valid mortgage upon it, if this was done with the c .. 1UIent of 
the real owner, or if the mortgagor gave the security on the 

'Dig. 13, 7, 9, 12; Inst. 4, 6, I 7 
In fln.; Dig. 13, 7, 36, 11. 

I Thomp. &: J. Mod. Rom. Law, 
184. ,. 

• Jlackeld. Rom. Law, 1336. 
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12] THE NATURE OF MORTGAGES. 5 

condition that he would become the owner of the property. 
The pledging or hypothecating of another's property gave an 
"actio utilis" when the pledgor subsequently became the 
owner.' Also, if the mortgagor, at the time of giving the mort
gage, had not a perfect title to the property pledged, but was 
merely a p088e88or by an incomplete title of prescription, he 
might continue and complete the prescription while the prop
erty remained under the pledge, and of course his title thus 
acquired would inure to the benefit of the mortgagee.s 

The contract of pignus or of hypotheca was always regarded. 
as an acce880ry and not a principal obligation. It was based 
upon a claim or consideration which it was designed to se
cure, and which might be either such a claim as would be 
enforceable by the strict law or such as rested only upon a 
moral obligation; but the validity of the claim generally de
termined that of the security. In other words, the mortgage 
must be based upon a valid consideration. It was not neces
sary, however, that there should be a pre-existing or con
temporaneous obligation on the part of the mortgagor. For a 
pledge or hypotheca could be given for an anticipated claim 
or one to be thereafter created.8 The consideration might also 
be collateral; as where a mOJ;tgage was given by way of indem
nity to one who had become liable as surety or guarantor for 
the mortgagor.10 When a pledge or hypotheca was given it 
secured not only the principal of the debt, but also the interest, 
costs of suit, if any, and any expenses incurred by the mort
gagee in relation to the property pledged, and also a penalty 
for non-payment if any were agreed upon between the parties 
at the time of the contract. But if the pledge was expressly 
given for securing only the principal or the interest, or a part 
of the debt, it was liable only for that for which it was given.H 
And it appears that if the creditor was in p088ession of the 
property, he could not be compelled to surrender it until he 
should have received satisfaction, not only for the particular 
debt, but also for any other unsecured claims which he might 
have against the debtor. But this was allowed only as be
tween the parties, and not as against subsequent creditors.12 

The mortgagor continued to be the owner of the property. 

'Dig. 20, 1. 16. I 7: Dig. 13. 7.41. 10 Dig. 13. 7, 9, 11. 
I Dig. 47. 2. 19, 16. 11 Dig. 13, 7, 8, prln., 16: Dig . 
• Dig. 20, 1, 6, prln., 12: Dig. 11, 13. 7, 11, 13. 

7:9, 11. 12 Code, 8, 27, 1. 
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6 THE NATURE OF MORTGAGBS. [§2 

In the case of an hypotheca, he was entitled to retain the pos
session of the property and use it as his own and take the 
issues and profits. In the case of a pledge, as already stated, 
the posseBBion passed to the creditor, but he was required to 
account for the profits or products received by him, unle88 
there was a special agreement by which he was given the right 
to take the issues and profits instead of interest, in which case 
the contract was called "antichresis."11 And the mortgagor, 
unleBS there was a special agreement to the contrary, retained 
the right to alienate the property pledged or hypothecated, 
but subject to the lien of the mortgage.H 

The nature of the mortgagee's right or title may be briefly 
described as follows: He had a real right (specific lien) in the 
property pledged, and, in the case of a pignus, also the right 
of possession, and this latter right he was entitled to protect 
by interdict, that is, by an appropriate action either to recover 
the possession or to enjoin all parties from depriving him of it. 
But in the case of hypothecation-which most nearly corre
sponds to our mortgages .of realty-the creditor had no right to 
the possession and could not gain the possession by aid of the 
law save for the purpose of having a sale of the property for 
satisfaction of his debt. He might indeed otherwise come into 
possession of the property, and would then become a "de
tentor" of it, but this would not entitle him to the interdicts 
nor would it tum the original contract into a pignus. His 
claim, however, being a lien on the property itself, would fol
low it into all hands, and might be enforced against every pos
sessor. Moreover, he had the right to pawn or hypothecate 
his claim to the property pledged to him, whence arose a 
species of sub-pledge. Upon default in the paymeut of the 
debt at the appointed time, the creditor had the right to sell 
the property and reimburse himself, and this right he retained 
until his claim was fully satisfied. It might be restricted by 
agreement, but he could not be wholly deprived of it.ll 

One of the most characteristic features of the Roman law of 
mortgages, and one which has had a most pronounced and 
beneficial influence upon our own law, was the debtor's right 
of redemption. In the older Roman law, it was permissible 
for the parties to agree in advance that if the debtor should 

II Kackeld. Rom. Law, I 8'8. 1D Mackeld. Rom. Law, 13U; 
u Code, 8, 28, 12; Dig. 13, 7, 18, Thomp. &: J. Mod. Rom. Law, 186. 

I 2. See, also. Galus. II. I 64. 
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§2] THE NATURE OF MORT,GAGES. "1 

fail to Ipay at the appointed time, the property pledged or 
hypothecated should ipso facto, without appraisement or sale, 
become vested in the creditor; or, in other words, that the 
debtor should forfeit his right of redemption.ls But this was 
regarded as a source of great hardship and imposition, and was 
peremptorily forbidden by a law' of the Emperor Con
stantine.lT Thereafter it was settled law that even when de
fault was made (or even "after breach of condition," to use 
the modern phraseology) the debtor still had a right to re
deem the pledge upon equitable terms, and that he could not 
by any contract or stipulation in advance strip himself of this 
right. 

The lien of a pignus or hypothec a was extinguis~ed when 
the debt for which the lien was created was wholly discharged, 
and also by a merger of the claim and the property in the 
same person, as when the creditor became heir to the debtor.18 

When default had been made in the payment of the loan, 
the creditor might proceed to sell the pledge for the satisfac
tion of his claim. It was not necessary that the contract be
tween the parties should give him the right to distrain and 
sell. In the absence of any stipulation in this regard, his right 
to exercise this remedy was recognized as a matter of law. 
Even if there was an explicit agreement that there should be 
no distraint, the creditor was not absolutely deprived of this 
remedy; but in that case it was necessary for him to give no
tice to the debtor three several times of his intention to pro
ceed to foreclose.1o When the creditor was himself in pos
session of the property mortgaged, no judicial authorization 
was necessary to enable him to make sale of the pledge. He 
might sell on his own motion and without order of court; but 
he was required to give the debtor due notice, and the sale 
must be public and fair and conducted in entire good faith. 
Moreover, if the parties, in making the contract of hypotheca-

18 This was called .the "lex com
missoria," as to which see 2 Kent, 
Comm.583. 

17 Code, 8, 35, 3. This reform In 
. the law so cloeel;y resembles the 
work of the English chancellors In 
allowing an equity of redemption 
after default at the law-day, and 
In creating and enforcing the rule 
of "once a mortgage always a 

mortgage," that we cannot but 
think their Inspiration for the In
novation upon the strict doctrln'll 
of the common law was dlrecti;y 
derived from the elder s;ystem of 
jurisprudence. 

18 Dig. 46, 3, 75: Dig. 46, 3, 107. 
111 Dig. 13, 7, 4: Mackeld. Rom. 

Law, 1348. 
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8 THE NATURE OF MORTGAGES. £12 
tion, had agreed upon the time, terms, or other conditions of 
the sale, these must be duly observed by the creditor.- But 
if there had been no agreement as to the sale, the creditor 
might proceed to sell, upon demand and notice or judicial de
cree, after the lapse of two years, reckoned from the time when 
the notice was given or the decree pronounced.21 The- method 
of foreclosing a mortgage when the creditor was not in pos
session was by the action called "actio hypothecaria." "This 
action was originally given only to the lessor of a predium 
rusticum on account of the invecta et illata (lessee's farming 
effects), by agreement hypothecated to him to secure the pay
ment of rent, and was termed C actio Serviana.' It was subse
quently given by way of analogy to every pawnee and hypothe
catee as a C quasi Serviana' action for the enforcement of their 
liens, and was extended by Justinian to the praetorian rights 
of pledge and hypotheca.22 This action may be instituted 
against every possessor of the thing pledged or hypothecated, 
whether it be the debtor himself or a third party. When the 
action is instituted by the creditor against him who pledged 
or hypothecated the thing, or against his heirs, or against a 
third party possessing it who derives his right from him, such 
creditor need only prove the debt and the pledging or hypotbt>
cation; but if he institutes the action against a possessor who 
does not derive his right from the plaintiff's pledgor or 
hypothecator, then he must prove that his pledgor or hypothe
cator was the owner of the thing at the time he burdened it 
or else that he had a right so to do. The object of the hypothe
carial action is for the enforcement of the rights of pawn aud 
hypotheca, and consequently for the surrender of the thing 
pJedged or hypothecated to satisfy the plaintiff's claims."111 
Out of the proceeds of the sale of the property mortgaged the 
selling creditor was first entitled to satisfaction in full. The 
surplus went next to the discharge of junior liens in their 
order, and the balance, if any, belonged to the debtor. But it 
the purchase price was not sufficient to satisfy the creditor, the 
debtor remained liable for the deficiency.2f If the sale was 
duly and lawfully made, the purchaser took an absolute title 

20 Code, 8, 28, 4 and 9; Code, 8, 
34,3,11. 

21 Code. 8. 34, 3, 11. 
12 IDst. 4. 6. 7. 

lIB Mackeld. Rom. Law, I 366. 
u DIg. 20, 4, 12, 6; DIg. 20, 6, 9, 

prfD.; Code, 8, 34, 3, 14; Mackeld. 
Rom. Law. 1348. 
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to the property, and took the same free from all liens and in· 
cumbrances. If the property hypothecated was duly and prop
erly offered for sale by the creditor, for the satisfaction of his 
claim, but no responsible purchaser was found, then a process 
was provided by which the creditor, after due notice to the 
debtor, could have the value of the property judicially ascer
tained and have it adjudged to him in satisfaction of his claim. 
But in this case there was reserved to the debtor, for the space 
of two years, a right to redeem the property on payment of 
debt, interest, and costs. If, however, he failed to redeem, it 
became absolutely and irrevocably the property of the cred
itor.ltI5 

The same property might be successively mortgaged to sev
eral persons, and their right to satisfaction was determined in 
the order of their priority. A junior incumbrancer could not 
distrain and sell the property without the consent of the elder 
lienor. But he might acquire the right of foreclosure by plac
ing himself in the position of the senior mortgagee. This right 
was called "jus offerendi et succedendi," and in it is to be 
found the source of the modern equity doctrine of subrogation. 
When the prior mortgage was due, the junior mortgagee had 
the right to pay it off and thereby to succeed to all the rights 
of the senior creditor. Moreover, any person was entitled to 
the same right of succession who lent money to the debtor for 
the purpose of paying off the elder lien and with the under
standing that he should take the place of the mortgagee. So, 
a junior creditor might purchase the claim of the senior in
cumbrancer, with the Jatter's consent, and succeed to his rank 
and rights. Again, when the mortgage creditor brought his 
action against a third person in possession of the property 
pledged, and the latter satisfied the claim of the creditor, he 
might demand an assignment of the mortgage.20 

§ S. InIuence of Roman Law on ElI8'lish Law of Mort
pges.-Without attempting an exhaustive examination of this 
very interesting question, it may be profitable, at this point, 
to mention some of the most important particulars in which 
the civil law has exercised a modifying influence upon the com
mon law in respect to the character and incidents of mort
gages. And first, in regard to the nature of the contract. The 

.1 Code. 8, 34, 3, II W. Thomp. c\I: J. Mod. Rom. Law, 197, 
II Mackeld. Rom. Law, 186&; 198. 
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10 THE NATURE OF MORT.GAGBB. [§§ 3-4 

common law regarded a mortgage as creating an estate in the 
mortgagee and held him to be the legal owner of the prop
erty. The Roman law held a mortgage to be a mere lien or 
security. Equ~ty so far adopted the civil-law conception as to 
establish the doctrine that, as to all persons except the credi
tor, the mortgagor remained the true and beneficial owner 01 

the property, and that, as between the parties, the title was 
vested in the mortgagee only for the purpose of making good 
his security, and only so far as might be nece88&ry for that 
purpose. Secondly, the doctrine of an "equity of redemption" 
was wholly a creation of the courts of chancery, and they de
rived it unquestionably from the Roman law. The chancellora 
of the Stuart kings, who were familiar with the rules and mu
ims of the law of Rome, were not slow to perceive the inequity 
of allowing the mortgagee to acquire an absolute title by mere 
default in payment, and they established the rule that the 
debtor should have the right to redeem his estate, after breach 
of condition, until he was foreclosed. Also, imitating the just 
and wise legislation of Constantine, they determined that what 
was "once a mortgage" should be "always a mortgage;" that 
is, that if the alienation of an estate was originally intended 
as a security for the payment of a debt, the right of redemp
tion should always follow it, even though the debtor, by an 
agreement in advance, had attempted to divest himself of it. 
Thirdly, the doctrine of subrogation, which plays an important 
part in the law of mortgages, is wholly a creation of equity, 
and is wholly derived from the civil law. 

§ '" Striot Common-Law Doctrine of Mortgages.-" A mort. 
gage at common law may be defined to be an estate created by 
a conveyance, absolute in its form, but intended to secure the 
performance of some act, such as the payment of money and 
the like, by the grantor or some other person, and to become 
void if the act is performed agreeably to the terms prescribed 
. at the time of making such conveyance. It is therefore an 
estate defeasible by the performance of a condition subse
quent. "IT By the strict doctrines of the common law, unmod-

IT 2 Washb. Real Prop. (4th edn.) purposes and In. man;y of Ita Incl-
34. The same learned author ob- dents. In respect to estates upon 
serves: "Though conditional In Ita condition, the estate vesta In the 
character, a mortgage differs es- grantee, subject to be defeated: 
sentiall,. from an estate upon con- but until defeated b;y act of the 
dltlon at common law both In Ita grantor, the estate, with the poe-

Digitized by Coogle 



i~4-5] TlW NATURB OF MORTGAGJilS. 11 

med by the intervention of equity for the protection of the 
debtor, a mortgage was regarded as pauing the whole legal 
title to the estate pledged to the mortgagee, who became the 
owner of it, though his title was liable to be defeated on a 
condition subsequent. He was also entitled at all times to the 
p088e88ion of the estate; and unleu he had expressly agreed 
that the mortgagor might remain in pouession, he coUld main
tain ejectment against him, as well before as after default. The 
time fixed for the payment of the debt or other performance 
01 the condition was called the "law day," and if the debtor 
punctually performed his part of the contract at the appointed 
time, the estate of the mortgagee, by performance of the con
dition, determined and ceased. But as the legal title was in 
him, the estate was not conveyed or revested in the mortgagor 
by the mere act in pais of payment or other performance, but 
it was necessary that the mortgagee should reconvey to him 
by deed.1S On the other hand, if the debtor failed to payor 
perform at the stipulated time-if there was a breach of the 
condition-the title of the mortgagee became absolute and 
indefeasible, and the mortgagor ceased to have any right 01' 

interest in the estate. 

§ I. OrIgin and BatabJiahment of the Bquit)" of B.eclemp
tioD.-By the rules of the civil law, as we have already seen, 
the mortgage debtor had the right to redeem his estate on pay
ment of the debt secured at any time before a sale of the prop
erty, and, in some cases, even for a certain length of time after 
sale. The English chancellors, being much impreued with thl" 
equitable principles of the Roman law, and having already be
gun to mitigate the severity of the common law in many par
ticulars by the exercise of their peculiar powers, were led, at 
an early day, to look with great disfavor upon the strict com· 
mon-law doctrine of the absolute forfeiture of the estate upon 
non-payment of the mortgage debt. "In the eye of equity, 
the absolute forfeiture of the estate, whatever might be its 
value, on the breach of the condition, was regarded as a flagrant 
injustice and hardship, although perfectly accordant with th", 
system on which the mortgage itself was grounded. The courts 

8eI8lon and the ordlnal'7 IncldenUt 
of ownership. 18 In the grantee; 
whereas a mortgage only becomes 
dactually an estate In the grantee, 

called the mortgagee. by the gran
tor or mortgagor falllng to per
form the condition." Id. 36. 

28 Harrison v. Owen, 1 AUt. 620. 
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of equity therefore stepped in to moderate the severity with 
which the common law followed the breach of the coa .... 
Leaving the forfeiture to its legal consequeIlCMp ..., operated 
on the conscience of the mortgagee, aDd, acting in personam 
and not in rem, they declared it unreasonable that he should 
retain for his own benefit what was intended as a mere pledge j 
and they adjudged that the breach of the condition was in the 
nature of a penalty which ought to be relieved against, and 
that the mortgagor had an equity to redeem on payment of 
principal and interest and costs, notwithstanding the forfeit
ure at laW."28 This right to save the estate in equity after 
the forfeiture at law was called the "equity of redemption," 
and the same designation came to be applied to the interest or 
estate retained by the debtor after conveying the legal title 
to the mortgagee by the mortgage deed. From the recognition 
of this equity sprang the jorisdiction of the chancery courts to 
entertain bills for redemption, and also the doctrine that the 
mortgagee could not acquire an absolute and indefeasible 
estate in the land until he had "foreclosed" the debtor's equity 
of redemption by an appropriate proceeding. 

The period at which this doctrine became fully established 
in equity can be only approximately fixed. It is said that par
liament in 1391 refused to admit a redemption after forfeiture; 
and such estates continued irredeemable during the reign of 
Edward IV., who died in 1483. There was a struggle, however, 
on the part of chancery to extend relief in such cases, and to 
lOme effect, undel' a provision in Magna Charta in favor of 
sureties. It is stated that an equity of redemption is not 80 

much as mentioned in all the writings of Lord Coke.80 "In 
the cases of Wadell and Goodall,al which were decided towards 
the end of the reign of Queen Elizabeth, the parties do not 
seem to have entertained the idea of any remedy existing for 
the mortgagor's relief if the forfeiture was established at law: 
although Tothill mentions a case in the 37th year of Eliza
bethaa in which the equity was decreed j and it must soon 
after this time have been generally in practice, for there is a 
case decided in the first year of Charles I. in which the 

H Kortright T. Cad;y, 21 N. Y. 
au. 
I. I Wuhb. Real Prop. (4th eclD.) 

U. 

11 Foxcroft T. Wade, 6 Coke, 
114L 

81 Goodall T. W,.at, 6 Coke, 96b. 
II Langford T. Barnard, TothlU 

(eclD. ot 18%0), 1M. 
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doctrine seems fully admitted."" The case here referred to 
was a case in which & lease for five hundred years of a manor 
had been made by way of mortgage to secure the payment of 
debts. The money was paid, but not till after the day ap
pointed. The court of chancery held that the lease was thereby 
avoided. The report says: "This court conceived, the said 
lease being but a security and the money paid, the said l('ase 
had been void, as well against the said college [a purchaser] 
as against any other; and though the money was not paid at 
the day but afterwards, the said lease ought to be void in 
equity, as well as, on a legal payment, it had been void in law 
against them.' '85 It was during the intervening reign, that 
of James I., that the court of chancery became fully estab
lished in its powers and jurisdiction, and from these indications 
it is safe to assume that the doctrine of the equity of redemp
tion was settled and developed during the same period. But 
"no sooner was this equitable principle established than the 
cupidity of creditors induced them to attempt its evasion, 
and it was a bold but necessary decision of equity that the 
debtor could not, even by the most solemn engagements en
tered into at the time of the loan, preclude himself from his 
right to redeem; for in every other instance, probably, the rule 
of law, 'modus et conventio vincunt legem,' is allowed to pre
vail. In truth it required all the firmness and wisdom of the 
eminent judges who successively presided in the courts of 
equity to prevent this equitable jurisdiction being nullified by 
the artifice of the parties.,,.e One of the first cases in which 
this new rule was applied was that of Newcomb v. Bonham.'" 
In this case the mortgage contained a covenant that it should 
be redeemable at any time during the life of the mortgagor; 
but in case the lands should not be redeemed in his lifetime, 
then he covenanted tJiat the same should never be redeemed. 
But the Lord Chancellor said it was a general rule "once a 
mortgage and always a mortgage," and since the estate was 
expressly redeemable in the mortgagor's lifetime it must con
tinue so afterwards, and he decreed an account and redemp
tion. To this day it has continued to be a fixed rule of equity 
that no agreement in advance to waive the equity of redemp-
,. Coote, Korts. 111. 
.. Emmanuel College v. BvaDa, 

1 Rep. ID CbaDc. 18 (1826). 
,. Coote, Kortg. 16. 

IT 1 Vema 7 (1681). ADd see 
Howard v. Harris, Id. 190; Willett 
v. WinDell, Id. 488; PrIce v. Perrla, 
J'reem. Ch. 2&8. 
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14 THE NATURE OF MORTnAGES. 

tion can be valid; and that, when once the relation of mort
gagor and mortgagee is established, the right of redemption 
will continue until the mortgage is redeemed and diaeharged, 
or the right of redemption is cut off by a foreclosure, or by the 
running of the statute of limitations, or by a relea&~ of the 
equity of redemption to the mortgagee upon an adequate con
sideration and by a transaction which is absolutely free from 
fraud or overreaching.as 

§ 6. Common-Law aud Bquitable Doctrines Concurrent.
In course of time, a mortgage came to be regarded in equity 
as something very different from what it was at law. The 
courts of chancery, "looking at the substance of the transac
tion rather than its form, and with a view of giving effect to 
the real intention of the parties, held that the mortgage was 
a mere security for the payment of the debt; that the mort
gagor was the real beneficial owner of the land, subject to the 
incumbrance of the mortgage; that the interest of the mort
gagee was simply a lien and incumbrance upon the land, rather 
than an estate in it. In short, the positions of mortgagor and 
mortgagee were substantially reversed in the view taken hy 
courts of equity.''89 Nevertheless the equitable doctrine was 
not an endeavor to reverse or destroy the theory of the com
mon-law courts. There was no encroachment of either juris
diction upon the other. Though differing widely in their views 
of the nature and incidents of the mortgage relation, the two 
doctrines were always regarded as mutually consistent and 
equally authoritative. The courts of equity "did not make 
the attempt of altering the legal effect of the forfeiture at 
common law; they could not, as they might have wished, in 

. conformity to the principles of the civil law, declare that the 
conveyance should, notwithstanding forfeiture committed, 
cease at any time before sentence of foreclosure on payment 
of the mortgage money. "to Nor, on the other hand, did the 
courts of law oppose themselves to the jurisdiction of equity 
to grant relief after forfeiture. In short, "these two systems 
grew up side by side, and were maintained for centuries with· 
out conflict or even friction between the law and. equity tri
bunals by which they were respectively administered. The 

II See QuartermoUB T. Kennedy. It Barrett T. Blnekte,., 124 DL 
29 Ark. '44; Reed T. Reed, 75 Me. 32.14 N. E. Rep. 863. 
264; MePhersoD T. Hayward. 81 Me. 60 Coote, Mortg. 14. 
829, 17 Atl. Rep. 164. 
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equity courts did not attempt to control the law courts, or 
even question the legal doctrines which they announced. On 
the contrary, their force and validity were often recognized 
in the relief granted. Thus, equity courts, in allowing a re
demption after forfeiture of the legal estate, uniformly re
quired the mortgagee to reconvey to the mortgagor, which was 
of course nece&Bal7 to make his title available in a court of 
law. "41 

The development of the equitable doctrine was gradual. It 
was not till long after the first conception of an equity of 
redemption that the idea became fully established that that 
equity was really the true and beneficial ownership of the 
estate and the mortgage itself a mere security. And in the 
early days we find that some of the chancellors themselves were 
disposed to look upon the new equitable doctrine with consid
erable doubt, or even apprehension, as to its possible results. 
Thus, in a case which arose in 1671, it was urged (and the 
judges agreed) that although an equity of redemption in mort
gaged lands was such a right or interest as would pass by a 
voluntary conveyance, yet where, as in this case, the plaintiff 
claimed an equity by way of an entail, it ought not to be coun
tenanced in equity, for the consequence would be to make an 
equity of redemption perpetual. And Chief Justice Hale said: 
"An equity of redemption is transferable from one to another 
now, and yet at common law if he that had the equity made 
a feoffment or levied a fine, he had extinguished his equity 
at law; and it hath gone far enough already, and we will go no 
further than precedents in the matter of equity of redemption, 
which hath too much favor already."4: Yet by the time or 
Lord Hardwicke it could be said that "an equity of redemp
tion has always been considered as an estate in the land, for it 
may be devised, granted, or entailed with remainders, and such 
entail and remainders may be barred by fine and recovery, and 
therefore cannot be considered as a mere right only, but such 
an estate whereof there may be a seisin. The person therefore 
entitled to the equity of redemption is considered as the owner 
of the land, and a mortgage in fee is considered as personal 
assets. "48 And Lord Mansfield, who indeed went further than 

t1 Barrett v. Blnekle7,124 nL 82, 
U N. B. Rep. 868. 

a Roecarriek v. Barton, 1 Cas. 
iu Chane. 217. 

.1 Caaborne v. Scarfe, 1 Atk. 603. 
Bence, In this case, It was held 
that a husband might have an es
tate b7 the eurtes;v In an eqult;v 
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any other in forcing the equitable doctrine of mortgages, is 
reported to have said: "A mortgage is a charge upon the land, 
and whatever would give the money will carry the estate in 
the land along with it, to every purpose. The estate in the 
land is the same thing as the money due upon it."« And 
again: "If the estate on which a pauper resides is substan· 

. tially his property, that is sufficient [to give him a settle
ment] whatever forms of conveyance there may be; and there· 
fore a mortgagor in possession gains a settlement, because the 
mortgagee, notwithstanding the form, has but a ehattel and 
the mortgage is only a security. It is an affront to common 
sense to say the mortgagor is not the real owner. • • • A 
mortgagor has the right to the possession till the mortgagee 
brings an ejectment. After the mortgagee has got into p0s

session, he [the mortgagee] might gain a settlement."" 
§ 7. Mortgagee in IlliDoiI.-The common.law doctrine of 

mortgages, as modified by equitable principles, is in force in 
this state. A mortgage is regarded as a conveyance of the 
estate to the creditor, who acquires thereby the legal title to 
the property, with its usual incidents. Upon breach of condi· 
tion, this title' becomes absolute at law, and there remains in 
the debtor only an equity of redemption. Expressions used in 
some of the earlier decisions warranted the inference that a 
conveyance by way of mortgage was considered as entitling 
the creditor to immediate possession of the property, unless 
it had been agreed that the debtor should remain in pos
session, and that, to secure such possession, the mortgagee 
might at any time maintain ejectment against the mortgagor.4& 

But it is now settled that the mortgagee cannot (under ordi· 
nary circumstances) oust the mortgagor from possession of the 
estate conveyed until there has been a breach of the condition 
of the tnortgage.u In equity, on the other hand, the mort· 
gagee has an interest in the mortgaged premises of a personal 
character, similar to the interest which he has in the debt se
cured. It is a mere chattel interest.48 On the equity side. 

of redemption belonging to his de
ceased wife • 

.. Martin v. Mowlfn, 2 Burr. 8S9. 
n King v. Inhabitanta of at. 

Michael' .. 2 Douel. 630. 
"Ball v. BJI'Be, 2 Dl. 140: Nel-

80B v. Pinegar, 30 Ill. 478: Moore 

v. Titman, 44 DI. 367: Oldham v. 
P1ieger, 84 Ill. 102: Tqlor T. 

AdamI, 116 Ill. 670. 
"KraIUIz v. Uedelhofen, 1. D1. 

477, 62 N. B. Rep. 239. 
.. Dayton T. Dqton, 7 DL App. 

18S. . 
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therefore, the mortgage is regarded as a mere llecurity and 
as no more than an incident to the debt or principal obliga. 
tion; yet it confers the right to reduce the premises to poe
session as a means of obtaining satisfaction of the debt, and to 
render this right effective, ejectment will lie against the mort
gagor at any time when a recovery may be had on the debt.te 
After br~ach of the condition, if the mortgagor remains in 
possession, the mortgagee may consider him as his tenant for 
some purposes, and if he elects ,so to consider him, it is as a 
tenant at sufferance.GO Consequently, if the debt secured is 
not paid at maturity, it is permissible for the mortgagee to 
proceed against the mortgagor by ejectment to recover the 
possession of the estate, and it is not necessary for him to give 
previou8 notice of his intention to do so or notice to quit.Gl 
And when the mortgagee is in possession fC1r condition broken, 
he will have the right to retain the possession until his debt 
is fully paid.1I2 When the mortgage debt is due and unpaid, 
the creditor has various remedies, among which he may make 
his election, or he may pursue one or more of them concur
rently, although of course he can have but one 8at~action. 
He may, as just stated, bring ejectment and recover po88ession 
of the premise8; he may sue at law on the bond, note, or otht'r 
evidence of the debt; he may proceed by scire facias to have 
the amount of the indebtedness fixed and the mortgaged prop
erty levied on and sold for its satisfaction; he may bring his 
bill in equity, either for a strict foreclosure of the mortgage 
(under certain circumstances to be more fully explained here
after) or for the more usual remedy of a foreclosure by decree 
and judicial sale.A 

But in this state, as in others, the doctrines of equity have 
encroached more and more upon the strict legal notion of a 
mortgage, and the composite result differs in some important 
particulars from that fixed in England at the time of the sep
aration. Thus, in the case of Barrett v. Hinckley,Gf it waa 

.. PollOCk T. Malson, 41 Ill. fi18. art T. Fellows, 128 IlL 480, 17 N. B. 
U a party holdlDg the legal tltle to ReP. 478. 
land as a aecnrtty for the repaJ'- I. Jackson T. Warren, 82 IlL 8IL 
mot of money advanced for the It Carron v. Ballance, 28 IlL 9; 
1IeDefit of the beneflclal owner de- JOhDSOD v. Watson, 87 m. filfi. 
vlaes the land, the deme will II Harper v. 1117, 70 IlL filL 
e&I1'7 whatever right the devlaor .. Delahay T. Clement, 4 IlL 201: 
bel tbereID to hla devIaee. Stew- VanaDt T. A.llmon, 28 IlL 10. 

"124 IlL U. 14 M ... a.t .... 
I 
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said: cc It must not be. concluded, from what we have said, 
that the dual system respecting mortgages, as above explained, 
exists in this state precisely as it did in England prior to its 
adoption in this country, for such is not the case. It is a con
ceded fact that the equitable theory of a mortgage has in 
process of time made in this state, as in others, material en
croachments upon the legal theory, which are now fully rec
ognized in courts of law. Thus, it is now the settled law that 
the mortgagor or his a88ignee is the legal owner of the mort-. 
gaged estate as against all persons except the mortgagee or his 
aSBigns. Hall v. Lance, 25 Ill. 277; Emory v. Keighan, 88 Ill. 
482. As a result of this doctrine it follows that, in ejectment 
by the mortgagor against a third party, the defendant cannot 
defeat the action by showing an outstanding title in the mort
gagee. Hall v. Lance, supra. So, too, courts of law now 
regard the title of a mortgagee in fee in the nature of a base 
or determinable fee. The term of its existence is measured by 
that of the mortgage debt. When the latter is paid off, or be
comes barred by the statute of limitations, the mortgagee's 
title is extinguished by operation of law. Pollock v. Maison, 
41 Ill. 516; Harris v. Mills, 28 Ill. 44; Gibson v. Rees, 50 Ill. 
383. Hence the rule is well established at law, as it is in 
equity, that the debt is the principal thing and the mortgage 
an incident. So, also, while it is indispensable in all cases to 
a recovery in ejectment that the plaintiff show in himself 

, the legal title to the property as set forth in the declaration, 
except where the defendant is estopped from denying it, yet 
it does not follow that because one has such title he may under 

# 

all circumstances maintain the action; and this is particularly 
so in respect to a mortgage title. Such title exists for the bene
fit of the holder of the mortgage indebtedne88, and it can only 
be enforced by an action in furtherance of his interests; that 
is, as a means of coercing payment. If the mortgagee, there
fore, should, for a valuable consideration, assign the mortgage 
indebtedness to a third party, and the latter, after default in 
payment, should take posse88ion of the mortgaged premises, 
ejectment would not lie against him at the suit of the mort
gagee, although the legal title would be in the latter, for the 
reason that it would not be in the interest of the owner of 
the indebtedne88. In short, it is a well-settled principle that 
one having a mere naked legal title to land in which he has 
no interest, and in respect to which he has no duty to perform, 
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~ot maintain ejectment against the equitable owner or any 
one having an equitable interest therein with a present right 
of possession." 

In a later case it was said: "In many of the states, a mort
gage confers no title or estate upon the mortgagee, and it is 
nothing but a mere security for a debt or obligation. This 
state has adhered to the rule that at law a title vests in the 
mortgagee, but only for the protection of his interests. For 
the purpose of protecting and enforcing his security, the mort
gagee may enter and hold possession by virtue of his title and 
take the rents and profits in payment of his mortgage debt. 
He may maintain the possessory action of ejectment on the 
strength of such title, but the purpo~e and effect of the action 
are not to establish or confirm title in him, but, on the con
trary, to give him the rents and profits which undermine and 
destroy his title. When the rents and profits have paid the 
mortgage debt, both the title and right of possession of the 
mortgagee are at an end. The mortgagor's interest in the land 
may be sold upon execution; his widow is entitled to dower in 
it; it passes as real estate by devise; it descends to his heirs at 
his death as real estate; he is a freeholder by virtue of it; 
he may maintain an action for the land against a stranger and 
the mortgage cannot be set up as a defense. The mortgagee 
has no such estate as can be sold on execution; his widow has 
no right to dower in it; upon his death the mortgage passes 
to his personal representatives as personal estate, and it passes 
by his will as personal property. The title of the mortgagee, 
even after condition broken, is not an outstanding title of 
which a stranger can take advantage, but it is available only 
to the mortgagee or one claiming under him. The mortgagor 
may sell and convey his title or mortgage it to successive mort
gagees, and his grantee or mortgagee will succeed to his estate 
and occupy his position subject to the incumbrance. • • • 
The mortgagee is the legal owner for only one purpose, while, 
at the same time, the mortgagor is the owner for every other 
purpose and against every other person. The title of the mort
gagee is anomalous, and exists only between him and the 
mortgagor and for a limited purpose. • • • The title is 
never out of the mortgagor, except as between him and the 
mortgagee and as an incident of the mortgage debt, for the 
purpose of obtaining satisfaction. When the debt is barred by 
the statute of limitations •. the title of the mortgagee or trustee 
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cease. at law as well aa in equity. When the debt, the prin
cipal thing, is gonc, the incident, the mortgage, is also gone. 
The mortgagor's title ia then freed from the title of the mort
gagee, and he is the owner of the premises, not by any new 
title, but by the title which he always had. Statutes of limita
tion cl0 not transfer title from one to another, and a statute of 
limitations which would have the effect of transferring the 
legal title back from the mortgagee to the mortgagor would 
be unconstitutional The title of the mortgagor becomes per
fect because the title of the mortgagee is measured by the ex
istence of the mortgage debt or obligation and terminates with 
it."1111 

It is a180 to be observed that the common-law rule that an 
equity of redemption can be cut off only by a foreclosure in 
equity does not prevail in Illinois. If the creditor sues at law 
for the amount of the debt secured, obtains judgment, has the 
property sold on execution, bids it in, and takes a sheriff's 
deed, he will thus acquire the equity of redemption, which, 
united with his estate under the mortgage, will give him the 
absolute title.lIs In fact, "the law courts, following the rule 
first set up in equity, have come to recognize mortgages of all 
kinds to be exactly what they are-mere securities. The title 
may be differently regarded and treated in different forums, 
but the actual fact that, until foreclosure has been in somp. 
'way had, the mortgagor has an interest in the property, is 
recognized at law as well as in equity. While courts have 
[spoken] and do frequently speak of the title of the mortgagee 
being, after forfeiture, that is, after default, absolute, they do 
not mean that the ownership of the mortgagee is absolute. 
Nowhere is it now held that, upon forfeiture, the mortgagee 
may sell the property, give it away, or destroy it, without ref
erence to or consideration for any right or interest of the mort· 
gagor."117 As already intimated in the opinions from which 
we have quoted, a mortgage with which the defendant fai18 to 
connect himself is no defense in an action of ejectment. As to 
strangers, the mortgagor is regarded as the owner of the prop
erty; and a mortgage made by the plaintiff in ejectment does 
Dot show an outstanding title which will defeat the action.IIB 

II Lightcap v. Bradley, 186 DL 
610, 68 N. E. Rep. 221. 

a. Cottingham v. Springer, 88 Dl. 
10. 

IT J'rankenthal v. lIayer, 54 DI. 
App. 160. 

.. Emory v. Kelghan, 88 DL ~82. 
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§ 8. Once a IIoI1pce Alwall a 1Iortpp.-The saying, 
.. once & mortgage always a mortgage," is very familiar in the 
courts of equity. It means that no agreement in advance to 
waive the equity of redemption can be valid, and that, when 
once a conveyance of land is established in the character of a 
mortgage, the right to redeem will continue until the debt is 
paid or barred by limitations or otherwise discharged, or until 
the equity of redemption is foreclosed, barred, or released by 
the subsequent act or agreement of the parties.lI11 "The right 
of redemption is so firmly en grafted upon the law of mortgages 

• and so fully protected and enforced that the mortgagor's sol· 
emn agreement that, upon non-payment, the estate shall be 
forfeited is held utterly void in equity."80 On the same prin
ciple, it is not competent for parties to make a conveyance 
of land, absolute in form, a security for the payment of money 
by a given day, with the further agreement that, if payment 
is not then made, the instrument shall be treated as an abso
lute sale and conveyance. Every deed takes effect from its de
livery, and its character thereby becomes at once fixed; and if 
the instrument is a mortgage when delivered, it will so continue 
uutil the right of redemption is cut off in some of the modes 
recognized by law.o1 Although it may have been the very pur
pose and intention of the parties, in giving and taking a deed 
absolute in form, instead of the usual form of a mortgage, to 
create a security which would eliminate the right of redemp
tion and save the expense of foreclosure, yet the courts rulE' 
that, if it appears to have been intended as a mortgage, tht> 
right of redemption cannot be thus relinquished.62 But of 
course a deed, intended as a security by way of mortgage, may 
bE' converted into an unconditional conveyance of the title in 
fee by the subsE'quent voluntary agreement of the parties, if it 
is fair and free from fraud or oppression and founded on a 
good consideration.oa 

§ 9. Termination of Mortgagee's Title.-Although the mort
gagee is spoken of as holding the "legal" title to the land 

.t Newcomb v. Bonham, 1 Vern. 
7: W1DCOOP v. Cowing, 21 Ill. 670: 
Tillson v. Moulton, 23 IlL 648. 

e. Easley v. Sloan, 16 Ill. App. 
18: WUlets v. Burgess, 3~ Ill. ~9~. 

11 Bearss v. Ford, 108 Ill. 16: 
Tennery v. Nicholson, 87 Ill. 464. 

82 Johnson v. Prosperity Loan A 
Bldg. Ass'n. 94 Ill. App. 260. 

83 Richmond v. Richmond. ~ Chi
cago Leg. News, .n, Fed. Cas. No. 
11,801: Carpenter v. Carpenter, 70 
Ill. 467. 
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pledged, yet his ownership is not of such a character as to reo 
quire a deed of oonveyance from him to the mortgagor, in 
order to restore to the latter the full title in fee, upon the pay
ment or satisfaction of the debt secured. A release of the 
mortgagee'8 claims may indeed be made by a separate written 
instrument, but an entry. of satisfactioJl upon the margin of 
th~ record is equally effective.84 Moreover, the title of the 
mortgagee may be divested, without any act on his part, by 
the running of the statute of limitations against the debt se
cured by the mortgage. When that debt has become barred 
by the statute, the mortgage is no longer a muniment of title 
in the mortgagee, and hence his deed purporting to convey 
the title in fee simple furnishes no basis for an action of eject
ment by his grantee against parties in possession of the prem
ises.811 

§ 10. lIIortgage Distinguished from Assignment for Ored
itors.-When property is conveyed to a trustee, to provide a 
fund for paying the debts of the grantor, it is sometimes a 
question whether the transaction is to be regarded as a mort
gage or as an assignment for the benefit of the creditors. The 
general rule is that the conveyance is no more than a mortgage 
or pledge; if the debtor retains an equity of redemption in the 
property, but if his title is irrevocably passed from him, and 
the property wholly withdrawn from his control, it .is an 88-

signment. Thus, it is said: "A fundamental distinction be
tween a mortgage and an assignment is that a mortgage is 8 

mere security for a debt, the equity of redemption remaining 
in the mortgagor, while an assignment is more than a security 
for a debt, and is an absolute appropriation of the property 
to its payment. It does not create a lien in favor of creditors 
upon property which in equity is still regarded as the assign
or's; but it passes both the legal and equitable title to the 
property absolutely beyond the control of the assignor. In 
cases of assignment, therefore, there remains no equity of re
demption in the assignor.' '88 To the same effect is a decision 
of the supreme court of Texas, wherein it was said: "A mort
gage being the security for a debt, and giving merely a lien 
on the property, leaves in the grantor an equity of redemp-

"Rev. StaL Ill. c. 95, 18. .. Weber v. Mlek, 131 Ill. 510, 21 
.. Schumann v. Sprague, 189 nt. N. B. Rep. 646. 

425, 59 N. J!l Rep. 945. 
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tion, and any surplus or residue after the payment of the debt 
would be subject to the claims of his creditors seeking to 
enforce their rights. In the case of a mortgage, the property 
does not pass beyond thE' grantor's control. He may satisfy 
the debt it is executed to secure, and the property reverts 
to him. Not so in the case of an assignment, which disposes of 
the entire property. In the case under consideration, the in
strument conveys all of the property, first to be paid to prE'
£erred creditors, and the residue to be applied pro rata to those 
creditors not before named. This certainly places the property 
beyond the grantors' reach, and makes it an assignment. "67 

On the other hand, where an insolvent debtor conveys property 
by deed to a second party, in trust for the benefit of certain 
named creditors of the grantor, and empowers the grantee to 
apply the rents of the property on the indebtedness, or to sell 
the property if necessary, but the deed also provides that the 

lIT Preston v. Carter, 80 Tex. 388, 
16 S. W. Rep. 17. So, in the case 
of Robson v. Tomllnson, 64 Ark. 
229, 15 S. W. Rep. 41i6. It was said: 
"The Instrument relled on by the 
Interpleader Is in form a mortgage, 
and not an assignment for the 
benefit of creditors. The pre
sumption, until overcome by proof, 
Is that the parties intended it to 
have the effect the law gives to a 
mortgage; that Is, that It should 
.tand as security for a debt. The 
tact that It provides that the mort
gagor should surrender Immediate 
posseaslon to the trustee for the 
mortgagee does not convert It Into 
an assignment. To accompllsh 
that result. It must be shown that 
It was the Intention of the parties 
that the debtor should be divested 
Dot only of his control over the 
property but also of his title. The 
eontrolllng guide, according to the 
previous decisions of the court, Is, 
was it the intention of the parties, 
at the time the instrument was 
executed, to divest the debtor of 
the UUe, and so make an appro
lIr1aUon of the property to raise 

a fund to pay debts? If the equity 
of redemption remains In the 
debtor, his title Is not divested, and 
an absolute appropriation of the 
property Is not. made. In arriving at 
the Intent of the parties, there
fore, the question Is not whether 
the debtor intended to avail him
self oC the equity of redemption 
by payment of the debt. but, was 
It the intention to reserve the 
equity? If so, the Instrument Is 
a mortgage, and not an assign
ment." See, fUrther, on the gen
eral subject, Johnson v. Robinson, 
68 TeL 400, 4 S. W. Rep. 625; Box 
v. Goodbar, 64 Ark. 6, 14 S. W. 
Rep. 925; Low v. Wyman. 8 N. H. 
636; Barker v. Hall, 13 N. H. 298; 
Danforth v. Denny, 25 N. H. 166; 
Peck v. Merrill, 26 Vt. 686; Mc
Gregor v. Chase. 37 Vt. 226; Dun
ham v. Whitehead, 21 N. Y. 131; 
Gage v. Chesebro, 49 Wis. 486, 6 
N. W. Rep. 881; Briggs T. Davis, 
21 N. Y. 674; McClelland v. Rem
sen, 3 Abb. Dec. (N. Y.) 74; Van
Buskirk v. Warren, 4 Abb. Dec. 
(N. Y.) 467. 
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oonveyuce shall be void if the grantor shall pay the specified 
indebtedneBB on demand, it is a trust deed or mortgage secur
ing the designated creditors, and not a deed of assignment for 
creditors generally.88 

§ 11. Oonditional Sales DiatiDguished.-Courts are frequent. 
ly called upon to decide whether a conveyance of land, with a 
contemporaneous agreement giving the grantor the right to 
repurchase the property, is to be treated as a mortgage or a 
conditional sale. " A mortgage, when in form a deed absolute, 
and a conditional sale are frequently so nearly allied to each 
other that it is sometimes difficult to say whether a particular 
transaction is the one or the other. The distinctive difference, 
however, appears to be this: The former is a security for a 
debt; the latter a purchase of land for a price paid or to be 
paid, to become absolute on the occurrence of a particular 
event, or a purchase accompanied by an agreement to resell 
in a given time for a given price. It is this latter kind that 
traverse so nearly the boundary line of being a mortgage. 
Courts of equity, having a tender regard for the equity of re
demption, lean slightly toward declaring them mortgages in 
doubtful cases. Yet there is no rule in law or equity why 
sales of land, when fairly made, should not aBBUme the condi
tional form. It may at times, on a given state of facts, be 
difficult to ascertain the true character of the transaction, but 
when once determined to be a conditional sale, the transaction 
Hhould be carried out between the parties as such.' '89 

§ 12. Same j Intention of Parties to Govern.-Whether a 
deed of land, executed with an agreement to reconvey on 
stipulated terms, shall be construed as a sale or as a mortgage 
depends upon the actual intention of the parties at the time; 
and this intention is to be gathered from the facts and circum
stances attending the transaction and the situation of the 
parties at the time, as well as from the written evidences of 
the contract between them.To In other words, the form which 

88 Morriss v. Blackman, 179 Ill. 
103, 53 N. E. Rep. 547, a1Drmlng 
Blackman' v. Metropolitan Dairy 
Co., 77 nL App. 609. Compare 
Charles F. Penzel Co. v. Jett, 5~ 
Ark. ~28, 16 S. W. Rep. 120. 

II Slutz v. I>eaenberg, 28 Ohio 
St. 371. See, also, Chapman v. 

Ogden, 30 Ill. 515: H7ID&n v. 
Bogue, 135 Ill. 9, 26 N. E. Rep. ~O. 

TO Jeffery T. Robbins, 167 nL 37&. 
~7 N. E. 725: Horbach v. Hill, 112 
U. S. 144, 5 Sup. Ct. Rep. 81: King 
v. McCarthy, (Minn.) 52 N. W. 
Rep. 648: Smith v. Crosby, ~7 Wla. 
160, 2 N. W. Rep. 1M. 
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they uve ehoseD to give to the writings p&8lJing between them 
is not conclusive, but their intention mllst govern. Contracts 
for repurchase, made contemporaneously with conveyances of 
real estate, are sometimes strong evidence tending to show that 
the conveyances are intended to be mortgages; but when it 
appears that the parties really intended an absolute sale and a 
eontract allowing the vendor to repurchase the property, sueh 
intention must control." 

§ 13. Same; Presumption from I'ace of Papera.-There is 
always a pre-sumption that a deed conveying land was intended 
by the parties to have just the legal effect which appears on 
its face. Hence, where the papers show on their face a pur
chase of land, and an agreement for resale, it is neceBBary, in 
order to change the effect of the transaction to that of a 
mortgage, that the evidence afforded by the. face of the papers 
should be overcome by testimony showing that it was not 
designed to be a sale. In case of conftict, a preponderance of 
the evidence will determine this question. But testimony 
which is loose, indefinite, or unsatisfactory in its character, 
and which at most only creates a doubt as to the true character 
of the transaction, will not suftice.'12 . 

§ 14. Same; Tests for DetermJning Obaracter of Tr:msao
tion.-In the leading case on this subject in the supreme court 
of the United States, it was said toot it is competent for parties 
to make a contract for the purchase and sale of lands defeasible 
by the payment of money at a future day, or, in other words, 
to make a sale with a reservation to the vendor of a right to 
repurchase the same land at a fixed price and at a specified 
time. Such contracts are not prohibited by the letter or thl! 
policy of the law. But "as lenders of money are leBB under the 
preSBure of circumstances which control the perfect and free 
exercise of the judgment than borrowers, the effort is fre
quently made by persons of this description to avail themselves 
of the advantage of this superiority in order to obtain 
inequitable advantages. For this reason the leaning of courts 
has been against them, and doubtful cases have generally been 
held to be mortgages. But as a conditional sale, if really in
tended, is valid, the inquiry in: every case must be whether 
the contract in the specified case is a security for the repay
ment of money or an actual sale. In this case, the form of 

T1 BaDford v. Bleulnc, 80 m. fI SlIebe v. Lucu, 38 m. 481. 
188. 
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the deed is not in itself conclusive either way. The want of n 
covenant to repay the money is not complete evidence that a 
conditional sale was intended, but is a circumstance of no 
inconsiderable importance. If the vendee must be restrained 
to his principal and interest, that principal and interest ought 
to be secure. It is therefore a necessary ingredient in a mort
gage that the mortgagee should have a remedy against the 
person of the debtor. If this remedy really exists, its not being 
reserved in terms will not affect the case. But it must exist 
in order to justify a construction which overrules the express 
words of the instrument. • • • That the conveyance is 
made to trustees is not a, circumstance of much weight. It 
manifests an intention in the drawer of the instrument to avoid 
the usual forms of a mortgage." The court also remarked that 
circumstances bearing on the question and having weight in 
determining the character of the transaction were also to be 
found in the fact that the deed was not given to secure any 
pre-existing debt, and that there was no negotiation between 
the parties respecting a loan of money, or any proposition 
made regarding a mortgage. On the other hand, the fact that 
the debtor was in jail at the time, and was much pressed for 
money, should have some influence on the decision of the ques
tion, 8S also the circumstance that the price of the property 
bore no relation to its real value.7a 

§ 15. Same; Existence of Debt or Loan.-There can be no 
mortgage without a debt or some other obligation to be secured 
by it; and if there was no pre-existing debt to be secured by 
the conveyance, nor any loan or advance of money made at 
the time, this is a circumstance which is practically decisive in 
showing the transaction to have been a conditional sale rather 
than a mortgage.H Thus, where a person advances money, and 
at the same time receives a deed and gives a bond to the 

TI Conway v. Aleu.nder, 7 
Cranch, 218. 

T'See Crane v. Chandler, 190 IlL 
684, 60 N. B. Rep. 826: Rue v. 
Dole, 107 Ill. 276: Dwen v. Blake, 
44 Ill. 136: Eames v. Hardin, 111 
Ill. 634: Conway v. Alexander, 7 
Cranch, 218. If the conveyance 
pays off and discharges an exist
Ing debt, Instead of merely secur-

Ing its future payment, it la a sale 
of the property. If this be accom
panied by an agreement to recon
vey upon receiving a certain sum 
at or within a certain time, thla 
makes the sale conditional, but 
does not create a mortgage. 
Bridges v. Linder, 60 Iowa, 190, 
14 N. W. Rep. 217. 
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grantor for a reconveyance, the transaction is regarded as a 
loan and a security in the nature of a mortgage; but when the 
conveyance is made by the person to whom the consideration 
is paid, and the obligation is given to another, the transaction 
is to be regarded as a sale.75 In a case where property, sold 
on foreclosure of a mortgage, had 'been bid in by the mort
gagee, and he agreed with the mortgagor to extend the time 
for redemption, holding the land still as security, and in 
pursuance of this agreement the mortgagee took a quit-claim 
deed of the land from the mortgagor and gave him a bond for 
a reconveyance upon the payment, at a certain time beyond 
the statutory time for redemption, of a sum which was made 
up of the amount of the foreclosure decree, with heavy usurious 
interest, the bond providing that the time of payment of the 
money should be of the essence of the contract, it was heM 
that the transaction constituted a new mortgage, and not a 
sale and resale.i8 On the other hand, a contract made after 
the expiration of the time for redemption from a foreclosure 
sale, whereby one party agrees to advance money to take up 
the certificate of sale and to hold it for his own benefit, unless 
the other parties, the heirs of the original mortgagor, should 
repay the amount advanced within a certain time, is not a 
mortgage, but a contract of purchase and resale.77 So, a 
conveyance by quit-claim deed from the owner of an equity of 
redemption in land to the holder of a mortgage thereon, with 
a bond executed by the latter to the former, by which he 
agrees to reconvey on the payment of a specified sum at a 
certain date, do not constitute a mortgage.i8 In another case, 
it appeared that, after a sale of property under a power-of-salt> 
mortgage, the mortgagor and the stranger who had bought at 
tht> sale, being doubtful of their rights, in consequence of an 
alleged defect in the sale, made an arrangement by which the. 
mortgagor gave a quit-claim dt>ed to the purchaser, and re
ceived in return a written instrument giving him the option 
to repurchase within a given time at a fixed price. It was 
held that this did not constitute a mortgage, there being no 
debt or loan of money between the parties, and therefore the 
mortgagor could not claim a right to redeem after the expira-

,. Carr v. Rising, 62 Ill. 14. 
"Harbison v. Houghton, U nt. 

622. 

11 Carpenter v. Plagge, 192 Ill. 
82, 61 N. E. Rep. 630. 

"Carroll v. TomUnson, 192 nl. 
398,61 N. E. Rep. 484. 
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tion of his option."1 So, where the purchaser of a mortgagor'. 
equity of redemption, desiring to cut out a judgment-lien on 
the premises, made an arrangement with the mortgagee to 
the effect that the latter should foreclose, buy in the property 
at the sale, and afterwards allow him to redeem within a 
limited time, and, on payment of the amount due under the 
trust deed, make him a deed, it was held to be tantamount to 
an agreement for a sale with right of repurchase, but not to a 
mortgage.80 

§ 16. Same; Previous Negotiatiou of the Parties.-H it is 
shown that the negotiations between the parti 1S which cul
minated in the giving of a deed, with an agreement for recon
veyance, contemplated the creation of a mere security for B 

debt, and especially if the grantee explicitly consented to take 
a mortgage on the property, this will be strong evidence that 
the transaction was not intended as a conditional sale.81 On 
the other hand, if it appears that there was no negotiation 
between the parties respecting a loan of money and no propo
sition made with regard to a mortgage, this helps to establish 
the character of the conveyance as a conditional sale.82 For 
even stronger reasons, evidence that the grantee in the deed 
positively refused to take a mortgage on the property, when 
approached on the subject, shows that the deed to him and his 
agreement to resell were not intended by him merely ae a 
mortgage.83 

§17. Same; Inadequacy of Price.-Where property is con
veyed by a deed, absolute on its face, accompanied by an 
agreement that the grantor may repurchase the same within 
a limited time on the payment of a specified sum, it will some
times appear that the consideration passing between the par
ties, or the amount to be paid by the grantor on exercising his 
option to repurchase, would be fairly proportioned to the value 
of the property, if considered as a debt or loan secured by a 
mortgage thereon, but grossly' inadequate if regarded as the 
price of the land on an outright sale. When this is the case, 
the circumstance is to be taken into consideration as tending 

ft Ranstead T. Otis, 62 m. 30 • 
• Gibbs T. Union Mut. Ufe Ina. 

Co., 123 Ill. 131, 13 N. E. Rep. 142. 
11 See Bwart T. Walllq, U nl. 

4 ... 

I. Conway T. Alexander, T 
C1'&Jlch, 218. 

• Bacon T. National German
American Bank, 191 IlL 205, 60 JI. 
B. Rep. 841. 
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to show that a conditional sale could not have been intended, 
but that the transaction should rather be treated as a mortgage. 
But it is not conclusive by itself, and is not alone sufficient to 
justify a court in disregarding the pr'3811D1ption arising from 
the deed itself." 

§ 18: Same; '!'he Rule in 0 .... of Doubt.-When the court, 
after considering the facta and circumstances of the case, and 
giving due weight to all the items of evidence tending to show 
what was the actual intention of the parties, is still substan
tially in doubt as to whether they meant the transaction to be 
a conditional sale or a mortgage, it will generally be held to 
be a mortgage.SII This is said to be "from a tender regard for 
the equity of redemption." In other words, the law favors 
allowing a debtor to redeem his property, in order that advan
tage may not be taken of his supposed necessitous condition, 
and in order also that his property may be made to go as far as 
possible in paying his debts. But this leaning toward the 
debtor will not be allowed to in1luence the court when it would 
result in giving him an unfair advantage and would wor.d: 
injustice to the other party.ss 

It Conway T. Alezmder, 7 
Cranch,218; Brldpe T. L1Dder, 80 
Iowa. 190. 14 N. W. Rep.217. 

SI Keithley v. Wood. 161 Ill. 666. 
38 N. E. Rep. 149. alllrmlng '7 Ill. 
App. 102; Jetrery v. Robbins, 167 
IlL 376, '7 N. E. Rep. 726, a1Ilrmlng 
62 IlL App. 190; Landreth v. IIas
.. ,., 61 IlL App. 147. Where there 
is room to doubt whether the con
tract In question II a mortgage or 
a conditional sale, but, under the 
statutes of the ltate, It would be 
coDBldered a mortgage, a federal 
court. In carrying the contract into 
etrect, will be guided bl the de
clalons of the aupreme court of the 
state. Pioneer Gold IIlnlne Co. v. 
Baker, 23 Fed. Rep. 268. 

M See Vincent v. Walker, 86 Ala. 
133, Ii South. Rep. '611. III thla 

case It was aald: "Where the In-' 
Itrument, If construed to be a 
mortgage. w1ll become void, and 
operate to promote Injultlce bl loa
Ing the grantee hiB monel paid for 
the land, and restoring to the 
lP'antor property without an hon
eat return of the monel actuall1 
received b,. him, and for the aecur
It,. of which ncb property was at
tempted to be conveyed. the In
clination of a court of equltl, In 
case of doubt, will be to regard the 
transaction as a conditional 8&1e, 
and not as a mortgage. That con
struction will be adopted, on well
settled prlnelpl... which w1ll up
hold the Instrument and not de
stroy It, and which wID work 
equltJ between the partlea and not 
InjUltlce." 
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§ 19. Absolute Deed with Separate WriUen Defeasance.
A deed conveying the title to real estate, which is absolute 
and unconditional in form, but is intended as security for the 
payment of a debt or loan, and which is accompanied by a 
separate written instrument of defeasance conditioned on such 
payment, is regarded and treated as a mortgage of the land 
and nothing more.1 "A deed, otherwise absolute in its terms 
as a conveyance in fee simple, becomes, through a defeasance 
provision, a mere mortgage, and it does not matter whether 
the defeasance provision is incorporated in the same instru
ment or in a separate instrument contemporaneously exe
cuted."2 And although the one instrument does not refer to 
the other, the connection between a deed absolute on its fact', 
and a defeasance on a separate paper, may be shown by parol, 
so as to establish the transaction as a mortgage.8 But parol 
evidence is not admissible to vary the terms of such defeasance 
when once established.' 

1 Snyder v. Grlawold, 37 nI. 216; 
Lanahan v. Sears. 102 U. B. 318. 
"There Is no dUrerence In law 
whether the condition In a mort
gage deed. upon which It Is to be
come Inoperative, Is written In the 
body ot the deed Itself. or In a 
separate Instrument U8CUted at 
the same time, .. a part of the 

same transaction. by the parties 
to the deed." Lynch v. Jackson. 
123 TIL 360, 14 N. E. 697. 

a JohDBOn v. Prosperlty Loan A 
Bldg • .... 11, 94 nI. App. 260. 

a Pre8chbaker v. Feaman, 33 m. 
475. 

, Snyder v. Griswold. 87 m. 316. 

10 
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It is not nece88ary that the defeasance should be in any 
particular form, provided it clearly shows the intention of thP. 
parties to defeat and terminate the mortgagee's title upon 
the payment of the debt or pt>rformance of the other condi
tions secured by the deed.G But when the parties resort to 
this form of security, they commonly put the defeasance in 
the form of a covenant on the part of the grantee to reconvey 
the estate to the grantor upon performance of the conditions. 
Where a debtor thus executes an absolute conveyance of land 
to his creditor, and at the same time receives from the latter a 
contract to reconvey upon payment of the debt, the two instru
ments together constitute a mortgage.s But the mere execu
tion of a deed absolute on its face and a bond or contract for 
the reconveyance of the premises, upon certain conditions, 
does not of itself stamp the transaction as a mortgage. To 
accomplish this result, it is necessary, first, that the agreement 
of the grantee should purport to defeat and destroy the estate 
conveyed to him, upon the performance of conditions by tht> 
grantor. Thus, where a grantor conveyed the property by 
deed absolute, and received back a paper in which the grantt>e 
agreed, in consideration of the deed, to endeavor to sell the 
property within one year, and, after deducting a debt due to 
himself, and paying a debt of the grantor to a third person, 
to repay to the grantor all the surplus arising from the sale, 
together with any rent receivt>d by the grantee during the 
year, it was held that this writing did not constitute a 
defeasance, for the reason stated, and because it was not under 
sea1.1 Second, it is necessary that there should be some debt 

I In a case In New York, where terms may not sdee of Itself to 
the grantor In a deed absolute In make a deed absolute In terms In 
form took back an Instrument etreet a mortgage, but a Umltatlon 
wblch was designated as a "declar- which permits the absolute title to 
aUon of trust," but which would vest only upon the happening of a 
have been Invaltd as such, Impos- contingency of a faUure to pay 
Ing on the grantee an obltgatlon could hardly be construed to be 
to reconvey the property on the other than a mortgage." 
payment of a certain sum, It was I Jackson v. Lynch, 129 nt. 72,21 
held that equity would treat the N. E. Rep. 680, afllrmlng Lynch v. 
transaction as a mortgage. Con- Jackson, 28 Ill. App. 160; Preach
nor v. Atwood, 4 N. Y. Supp. 661. baker v. Feaman, 32 Ill. 476; Clark 
In the case of Johnson v. Prosper- v. Finlon, 90 Ill. 246; Bearss v. 
Ity Loan a: Bldg. Ass'n, 94 Ill. Ford, 108 Ill. 16; Tedena v. Clark, 
App. 260, It was said: "An agree- 24 Ill. App. 610. 
ment to reconvey upon stipulated , Walsh v. Brennan, 62 Ill. 193. 
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or obligation to be secured by the deed. It may be a pre
existing debt from the grantor to the grantee, or a debt created 
at the time of the conveyance by a loan or advance of money, 
or a guaranty or contract of indemnification, or some other 
condition to be performed by the grantor; but there can be 
no mortgage without a debt or promise to be secured by it.8 

Third, the transaction does not amount to a mortgage un]ess 
the parties so understood and intended it. If the proof shows 
that they intended an absolute sale of the land, with a right 
simply to repurchase, that intention must govern; and thl" 
transaction cannot be treated as a mortgage merely because 
the grantor changes his mind and desires to redeem as from 
a mortgage.!' It is true that what was originally a conditional 
sale may be converted into a mortgage by subsequent arrange
ment between the parties; but this requires a clear understand
ing on both sides, and a common intention and mutual agree
ment.1o 

It is said that, when a deed, absolute in form, with a clause 
for repurchase, is given in consideration of an existing mort
gage indebtedness, the court is more inclined to treat it as a 
mortgage than when given upon an original advance; and 
when so treated, the new mortgage will not be regarded as a 
substitute for the former security, unless the intention to that 
effect is manifest; and in soch cases, the original mortgage 
may be foreclosed notwithstanding the giving of the new one.ll 
It is also to be observed that a conveyance of land by a deed 
absolute on its face together with an agreement for the recon
veyance of the land on the payment of an existing debt due 
from the grantor to the grantee, is none the less a mortgage 
because the bond for the reconveyance is given to a third 
person, and the obligation is to convey the land to him when 
the debt is paid, ~hen the latter has no interest in the trans:lC
tion and is simply to receive the equitable title in trust for thp 
debtor.12 When land is conveyed by an absolute deed to secure 
a loan, and a contract entered into between the parties that tho 
property shall be reconveyed on payment of the loan, the 
entire legal title vests in the grantee, and no action is required 
on his part to divest the grantor of his equitable right to 

• Magnusson v. Johnson, 73 nl. 
156. And see cases cited, Infra, 
128. 

'Pltts v. Cable. 44 nI. 103: 

Bishop v. Williams, 18 nI. 10L 
10 Heald v. Wright, 75 nt. 17. 
11 Bearss v. Ford, 108 nt. 16. 
11 Hunter v. Hatch, 45 nt. 178. 
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redeem.11 But it seems that, the relation between the parties 
not being that of vendor and vendee, but that of mortgagor 
and mortgagee, the creditor eaDIlot maintain an action of 
forcible entry and detainer to recover possession of the prem
ises upon default of payment by the party in possesaion.lf 

§ 10. Ablolute Oonveyance with Parol Defeuance.-An 
absolute deed of land with a parol defeasance may be treated 
8S a mortgage. That is, where a conveyance of realty, though 
absolute and unconditional in its terms, was understood anll 
intended by the parties to be a mere security for the payment 
of a debt, it will be considered as a mortgage, with a consp
(IUent right in the grantor to redeem, although the provision 
for defeasance was not reduced to writing, but rests wholly in 
their mere verbal agreement.lIS In Dlinois, this general rule 
of chancery jurisprudence has been enacted in the form of a 
statute, as follows: •• Every deed conveying real estate, which 
shall appear to have been intended only as a security in th.: 
nature of a mortgage, though it be an absolute conveyance in 
terms, shall be considered as a mortgage. "16 This is in affirm
ance of a well-settled doctrine in equity that the courts of 
chancery will not regard the form of a transaction, but the 
intention of the parties must control; and if in fact the 
transaction was a loan or security for money owing, although 
the conveyance be absolute on its face, still it will be treated 
as a mortgage.1T It is said: "Courts will look behind, and 
outside of, deeds, to ascertain whether they were intended as 
mortgages, though absolute upon their face; and when that 
character is established, it will ever be treated as a mort
gage.''!8 The important result of this doctrine is that thf' 
debtor's right to recover his property will not be cut off by 
his failure to pay the debt when it is due. In other words, the 
effect of treating the conveyance as a mortgage is to prevent a. 
forfeiture for breach of condition. No lapse of time, short 01 
that fixed by the statute of limitations, unless 80 protracted 
as to amount to gross laches, will bar or forfeit the right of 

1. Fitch v. Mlller. 200 Ill. 170, 
6i N. m. Rep. 660. 

It West v. Frederick, 82 Ill. 191. 
II Whitcomb v. SutherlaDd, 18 

DL 678: Tillson T. Moulton, 28 Ill. 
148; Hanesy v. JacklOn," m. 139: 
PeaJ'IIOn v. Pearson, 131 m. 464. 23 

I 

N. Eo Rep. 418; Keithley v. Wood, 
47 Ill. App. 102 (allrmed, 161 III. 
666); Angell v. Jewett, 68 III. App. 
598. 

18 Rev. Btat. m. c. 96. 112. 
IT TaI.tor v. Ke)'eB, 43 m. au. 
18 Smith v. Sackett. 16 Ill. 628. ' 
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redemption in the debtor or defeat his interest in the prem
ises.tII Even although it may have been the very purpose and 
intention of the parties, in giving and taking a deed absolute 
in form instead of the usual form of a mortgage, to create a 
security which would cut off the right of redemption and save 
the expense of foreclosure, yet the courts rule that, if it appears 
to have been intended as a mortgage, the right of redemption 
cannot be thus relinquished.20 

Again, not merely a deed voluntarily made by the grantor 
may thus be considered and treated as a mortgage, but also, 
in certain circumstances, the deed received by the purchast>r 
at a judicial sale of the property, even at a mortgage fore
closure sale. Thus, where land was advertised for sale under 
a senior mortgage, and, by an arrangement between the owner, 
the junior mortgagee, and a third party, the latter bid off the 
land for the amount of both mortgages, and paid the amount 
due on the elder mortgage, with money furnished by the 
junior mortgagee, with the understanding that the owner might 
have further time in which to sell the land, and payoff the 
amount due on both mortgages, it was held that this transaction 
amounted to a mortgage; and' that, upon payment of the 
amount due on the two mortgages, the owner was entitled to 
a conveyance.21 So, where a debtor, whose land has been sold 
on execution for a debt, confesses judgment in favor of another 
creditor, who redeems from the sale and takes a deed from the 
sheriff, and subsequently a deed from the debtor, releasing 
dower and homestead in the premises, the transaction will be 
deemed a loan, and the debtor let in. to redeem, if extrinsic 
evidence shows this to have been the understanding and inten
tion of the parties.22 Again, where land is sold on execution 
and bought in by the debtor in the name of another, who pays 
the money and takes the certificate of purchase to himself to 
secure the repayment, and afterwards takes out a deed, but 
only claims to hold it as security for the money advanced by 
him, a purchaser from him, with notice of the fact, will hold 
only as a mortgagee, and the land may be redeemed from 

ltCoates v. Woodworth, 13 m. 
664. 

10 JOhD80D v. Prosperity LoaD &I: 
Bldg • .Ass'D, 94 m. App. 260. 

11 Klock v. Walter, 70 IlL 416. 

ADd see UDloD KuL LIfe IDS. Co. 
v. Slee, 110 m. 35. 

n Smith v. Doyle, ~6 m. ~1: 
TrogdoD v. TrogdoD, 16~ DL 144, 
~6 N. B. Rep. 575. 
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him.2I .Also, without special reference to judicial sales, a deed 
of land taken by a third party who advances the money to pay 
for the property, or to complete a purchase thereof, may, by 
agreement of the parties, be treated as a mortgage for th4" 
purpose of a redemption by the original purchaser. Thus, 
where a purchaser of land assigned his contract to a third 
party, to secure a loan of money to make a payment, and the 
a88ignee, on completing the payments, took from the original 
vendor an absolute deed of conveyance to himself, it was held 
that this deed should stand in the same condition as the con
tract; it was a mere security for the money advanced by 
him.1t 

Further, a conveyance which was originally an absolute 
deed may be transformed into a mortgage by the subsequent 
dealings and agreement of the parties. For instance, where 
land is sold and conveyed, and the parties afterwards rescind 
the sale, or the grantor agrees with the grantee to repurchase 
at the price for which the property was sold, and the notes 
and mortgage taken for a Eortion of the price are cance]]ed, 
and the grantee is allowed to hold the title as security for the 
repayment of the purchase money paid by him, with interest, 
the deed for the land becomes thenceforth a mortgage only.11I 

But here, as in the case of a deed with separate written 
defeasance, it is neCe88&ry to show that the parties agreed and 
understood that the transaction should be a mortgage and not a 
sale, that there was a debt or obligation to be secured, and that 
the agreement contemplated an absolute termination of the 
grantee's right and interest in the premises upon payment of 
the debt or performance of the condition, and not a mere 
option in the grantor to repurchase. Lacking these essentials, 
the transaction cannot be considered as a mortgage, whatenr 
else it may amount to.le It remains to be added that a free
hold is not involved in a proceeding in equity to have an abso
lute deed of real estate declared a mortgage.IT 

§ U. Same; In Acti.ODI at Law.-The rule stated in the 
preceding section is not confined to equity. Even in a court 

.. Smith v. Knoebel. 82 nt. 892 . 
• t Smith T. Cremer, 11 DL 18&. 
.. Heald T. Wright, '16 DL 17. 
.. See Capres v. Trover, 96 DL 

411; Chlcaco. B. • Q. R. Co. T. 

Watson. 113 nt. 195; Strong T • 

Strong, 126 nt. 801, 18 N. B. Rep • 
665 • 

IT HOOTer v. Ekdahl. 59 m. App. 
812. 
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of law, under proper circumstances, a deed which is absolute 
on ita face may be shown by parol evidence to be a mortgage, 
·if such was the intention of the parties.1S It is true, it is held 
that, in an action of ejectment, in which the plaintiff relies on 
a deed, evidence in avoidance, that the deed is an equitable 
mortgage, is not admissible. ".A. court of law, upon the trial 
of an action of ejectment, will not stop to hear evidence as to 
whether a conveyance, absolute on ita face, was or was not 
intended by the parties to be a mere mortgage security. The 
remedy of the grantee [grantor] in aueh a deed is in equity. 
He may there file a bill and enjoin the ejectment suit and show 
the true character of the instrument. "211 But this decision is 
to be understood as applying only to ejectment and similar 
actions. In all proceedings at law where the title is not di
rectly in issue, the rule applies that a deed absolute in form 
may be shown to have been intended merely as a security. 
"No good reason can be offered for holding such testimony 
competent in equity and not in an action at law like this. The 
reason such testimony is not competent in an action of eject
ment is that there the title is directly in i88Ue, and the legal 
title prevails. "80 

§ a. Grounds of Equitable J'urisdiction.-While it is now 
generally admitted that parol evidence is admissible, in equity, 
to show that an instrument appearing on its face to be an 
absolute deed of lands was in fact intended as a mortgagf', 
yet different theories obtain in different states as to the exact 
grounds on which this jurisdiction of equity should be rested, 
and different rules as to the precise extent to which it should 
be applied. The English doctrine appears to be that when 
a party applies to chancery for the relief implied in turning an 
absolute deed into a mortgage, he must bring his application 
under some already recognized head of equity jurisdiction. 
Thus, he must show fraud or deceit, or that a separate de
feasance was intended to be executed but was omitted through 
accident, mistake, or fraud, or that there was a verbal agree
ment for a defeasance, which, for similar reasons, was not 
carried into effect. And in the earlier jurisprudence of this 

.1 GWesple v. Hughes, 86 DL 
App.202 •. 

.t Flnlon v. Clark, 118 Ill. 82, 7 
N. B. Rep •• 76. 

10 German IDS. Co. v. Gibe, 162 
m. 261, •• N. B. Rep .• 90; North
ern Aaaurance Co. v. Chicago Mu
tual B ... L. ,u.'n, 98 DL App. 161. 
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country, the same principle was generally adopted, the court .. ' 
manifesting a marked indisposition to aercise their powers on 
this class of cases except on the well-known grounds of fraud, 
accident, or mistake.al But of late years the tendency has 
been the other way; and it may now be said that, in a majority 
of the American states, cour\B having equity powers will treat 
a deed absolute on its face as a mortgage, upon being con
vinced by proper evidence that such was the real intention of 
the parties, and that it would be contrary to equity to refuse 
to carry into effect such intention of the parties concerned. 
And this they will do without requiring the applicant to show 
fraud, accident, or mistake, or deceit, and without feeling 
obliged to aBBume an intended instrument of defeasance, and 
even where such defeasance was intentionally omitted on an 
understanding between the parties. This is the doctrine pre
vailing in Dlinois.a2 In one of the decisions of the supreme 
court it was said: "It will be perceived that in none of these 
eases (earlier Dlinois decisions) did the court attempt to range> 
the jurisdiction to turn an absolute deed into a mortgage, by 
parol evidence, under any specific head of equity, such as 
fraud, accident, or mistake, but the rule seems to have grown 
into recognition as an independent head of equity. Still, it 
must have its foundation in this, that where the transaction is 
shown to have been meant as a security for a loan, the deed 
will have the character of a mortgage, without other proof of 
fraud than is implied in showing that a conveyance, taken for 
the mutual benefit of both parties, has been appropriated solely 
to the use of the grantee. "88 And later decisions have felt it 
to be unnecessary to connect the authority of the courts in this 
particular with the general bases of equity ~urisdiction even 
by the slender thread of this implication of fraud. For it is 
said that the statute in force in this state permits the courts to 
hold an absolute deed to be a mortgage upon another and dif
ferent ground than that of fraud, accident, or mistake, namely, 
the mere intention of the parties that the conveyance shall 
operate only as a security.84 

l1Bee StoI'1, Eq. Jur. 11018;. .a Ruckman v. Alwood, '11 Ill. 
Kent, Comm. H2. 166. 

II Metropolitan Bank v. Godfrey. .. Glllesple v. Hughes, 86 DL 
23 Ill. 679, 8M; Sutphen v. Cush- App. 202; Rev. Stat. Ill. c. 96, 112. 
man, 86 Ill. l8S; TlUson v. Moul-
tOD. 23 Ill. "8. 
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§ 28. Parol Evidence Admiuible.-Tbe rule which forbids 
the reception of parol evidence to vary or explain a written 
contract is subject to the well-established exception in the law 
of mortgages which permits parties to show by parol that a 

)<. deed, plain' and unambiguous in its terms and absolute on its 
face, is in reality a mortgage, or mere security for the pay
ment of money or the performance of some other act or duty; 
and so an instrument, substantially in the form of a mortgage, 
may in like manner be explained, with a view of discerning 
the real intention of the parties.8G Accordingly, we have the 
settled rule that, where the action concerns the legal effect of 
a deed, which is on its face an absolute conveyance in fee, but 
which is alleged to have been understood and intended by the 
parties only as a mortgage, it is competent to establish this fact 
not only by written evidence dehors the instrument itself, such 
as collateral writings between the parties, but also by oral 
testimony as to the relations between the parties, their prE'
vious negotiations, their conduct and declarations, and, in 
short, whatever will tend to elucidate the real character of 
the transaction and disclose their actual intention in the mat
ter.ae The application of this rule is not confined to the courts 
of the state; it is also the settled doctrine of the federal 
courts.1T And even though there may be a written defeasance, 

II Bearss v. Ford, 108 Ill. 16. 
The rule which excludes parol tes
timony to contradict or vary a 
written instrument baa reference 
to the language used by th!) 
parties: it does not forbid an In
quiry into the object of the 
parties in executing and receiving 
the Instrument. Brick v. Brick, 98 
U. S. 614. In the case of Sutphen 
v. Cushman, 86 Ill. 186, the rule Is 
thus stated: To determine whether 
a deed absolute upon Its face 
should be regarded in equity as a 
mortgage, parol evidence is admls
sib1A so far as It conduces to show 
the relations between the parties, 
or to show any other fact or cir
cumstance of a nature to control 
the deed, and establish such an 
equity as would give a right to re
demption. and DO further. 

81 Delahay v. McConnel, 6 Ill. 
166; Ferguson v. Sutphen, 8 Ill. 
647: Pu"iance v. Holt, Id. 894: 
Hovey v. Holcomb, 11 IlL 660; 
Shaver v Woodward, 28 III. 27'1: 
Sutphen v. Cushman, 86 Ill. 186; 
Reighard v. McNen, 88 IlL 400: 
Klock v. Walter, 70 III. 416: Ruck
man v. Alwood, 71 Ill. 166; Low v. 
Graff, 80 Ill. 860: Sharp v. Smith
erman, 86 Ill. 168: Knowles v. 
Knowles, 86 IlL 1: Hancock v. 
Harper, Id. 446: Wright v. Gay, 
101 Ill. 288: Helm v. Boyd, 124 Ill. 
870. 16 N. E. Rep. 86: Moffett v. 
Hanner, 164 Ill. 649, 89 N. E. Rep. 
474: Bernhard v. Bruner. 66 Ill. 
App. 641: Mann v. Jobusch, 70 Ill. 
App.440. 

17 Amory v. Lawrence, 8 CUff. 
628, Fed. Cas. No. 886: Andrews v. 
Hyde. 8 CUff. 616. Fed. Cas. No. 
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the fact that a deed of land was intended as a security only 
may be proved by parol evidence.BI 

It is necessary also to remark that the statute of frauds does 
not stand in the way of treating an absolute deed as a mort
gage, when such was the intention of the parties, though the 
defeasance or agreement for redemption rests wholly in parol. 
The statute, it is said, was not intended to facilitate the per
petration of fraud, or to protect fraud, but to prevent it, and 
the courts will not permit the statute to be used as an engine 
of fraud.B8 

§ U. PresampUon and Burden of Proof.-While a deed of 
land, absolute and unconditional in form, may be shown by 
parol evidence to have been intended as a mortgage, yet (1) 
the law raises a presumption from the face of the conveyance 
that the instrument is just what it purports to be, (2) this pre
sumption can be overcome only by clear and convincing proof 
of the different character of the paper, and (3) the burden of 
adducing such proof rests upon the party seeking to have the 
instrument declared a mortgage.40 "When a deed for land 
appears on its face to be an absolute. and unconditional con
veyance, and is acknowledged and delivered, the law will prE'
sume, in the absence of proof showing the contrary, that it is 
what it purports to be, an absolute conveyance. When a war
ranty deed for land, absolute in form, is claimed to be.a mort
gage only, the party alleging such a character must sustain his 
claim by evidence sufficiently clear and satisfactory to overcomtl 
this presumption of the law. Loose, indefinite, and unsatisfac
tory evidence will not suffice. "41 Moreover, the presumption 
that the intended effect of the conveyance is not different from 
its apparent legal effect is one which is strengthened by the 
lapse of time; 80 that if a very long period elapses before the 
grantor brings forward his claim that the instrument should 
be considered as a mortgage, the clearness and weight of the 

877; Bentley v. Phelps. 2 Woodb. 
.. Min •• 26. Fed. Cas. No. 1,331; 
Brick v. Brick. 98 U. S. 614. 

II TIllson v. Moulton, 23 Ill. 648. 
•• Union Mut. Life Ina. Co. v. 

WhIte. 106 IlL 67. 
to Bursett v. Osborne, 172 Ill. 

227.60 N. E. Rep. 206; Williams v. 
Wlll1ams, 180 Ill. 361, 64 N. E. Rep. 

229; Heaton v. Gaines, 198 IlL .79, 
6. N. E. Rep. 1081; Workman v • 
Greening, 116 Ill. U7, • N. m. Rep. 
386; BaIley v. Bailey, 116 IlL 661, 
• N. m. Rep. 39.; Knowlea v • 
Knowles, 86 Ill. 1; Mann T. Jo
buech, 70 Ill. App. '.0. 

t1 Bentley v. O'Bryan, 111 Ill. 63: 
Eames v. Hardin, Id. 63 .. 
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evidence which is required of him will be correspondingly in
creased.41 If the bill charges that a deed, absolute on its face, 
was in fact a security for a loan of money, and the answer, 
under oath, clearly and distinctly denies the allegation, and 
insists that it was a sale, the answer is evidence, and must be 
overcome by preponderating evidence before relief will be 
granted.ta 

IH. Quantum of Bvidence Bequired.-"Where land is con
veyed in fee by a deed with covenants of warranty, and there 
is no condition or defeasance either in the deed or in a col
lateral paper, and parol evidence is resorted to for the purpos(
of establishing that the deed was given as a mortgage, sucb 
evidence must be clear and convincing, otherwise the presump
tion that the deed is what it purports to be upon its face must 
always prevail. "4t Or, as the rule is commonly stated, in order 
to convert a deed, absolute on its face, into a mortgage or mere 
security, the uuderstanding ·aud intention of the parties in that 
behalf must be established by "clear, convincing, and satisfac
tory" proof.tll "Where parties have deliberately given to 8 

transaction all the forms of a sale, slight, indefinite, or unsatis
factory evidence will not be permitted to change its character, 
but that can be done only by proof which clearly shows that 
the intention of the parties was that it should be a mortgage 
and not a sale.' '48 A court therefore will not be justified in 
making a decree declaring such a conveyance to be a mortgage, 
where the testimony produced in favor of that contention is 
loose, indefinite, and inconclusive, or where the evidence is 
contradictory, with a preponderance in support of the absolute 

"I Hancock v. Harper, 86 Ill. "6. 
43 Talntor .v. Keys, .3 Ill. 332. 
" Keithley v. Wood, 161 Ill. 666, 

38 N. E. Rep. U9. 
40 Dwen v. Blake, "" Ill. 136: 

Price v. Karnes, 69 Ill. 276; Al
wood v. Mansfield, Id. "96; Rem
Ington v. Campbell, 60 Ill. 616; 
Smith v. Cremer, 71 Ill. 186; Mag
nUBBon v. John80n, 73 TIL 166; 
Purington v. Akhurat, H Ill. "90; 
Low v. Graff, 80 Ill. 360: Hancock 
v. Harper, 86 Ill. U6; Clark v. Fln
loD, 90 Ill. U6; Maher v. Farwell, 
97 Ill. 66; Bartling v. Brasuhn, 102 

Ill. ""1; Helm v. Boyd, 12" Ill. 370, 
16 N. E. Rep. 86; Conant v. RIse
borough, 139 Ill. 383, 28 N. E. Rep. 
789; Strong v. Strong, 27 Ill. App. 
1.8. The rule which allows parol 
evidence to be Introduced to show 
that a deed absolute on Ita face 
Is a mortgage should not be en
larged, but should be strictly con
strued, and the evidence should be 
very strong. Howland v. Blake, 7 
Blss. '0, Fed. Cas. No. 6,792-

"Whittemore v. Fisher, 132 Ill. 
2'3,2' N. E. Rep. 636. 
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character of the deed. tT Thus, a deed will not be declared a 
mortgage where the grantee testifies positively that it was an 
absolute conveyance, and the evidence for the complainant is 
coD1licting and unconvincing.·s Nor should a deed absolute on 
its face be decreed to be a mortgage upon the unsupported 
testimony of the complainant, contradicted by the defendant.·e 
On the other hand, a decree declaring an absolute deed to be a 
mortgage, upon evidence heard in open court, will not be set 
aside on appeal as contrary to the evidence, where the testi
mony is confficting, and the evidence of defendant's witne88es, 
while tending to show a purchase of the land, states a different 
consideration therefor from that alleged in the answer.so 

§ 18. WhU Bvidence Admillible.-In determining the ques
tion whether a deed, absolute on its face, was in reality in
tended as a mortgage, extraneous evidence being admitted, the 
court is not restric'ed to any particular kind of evidence, but 
may take into consideration almost any pertinent matters 
which tend to prove the real intention and understanding of 
the parties and the true nature of the transaction in question.S1 

The one determining factor-the ultimate test-is always the 
actual intention of the parties. It is this which must be sought, 
and which, when ascertained, will govern the question. But 
in the search for this intention, the court may look into the 
whole transaction and consider all the attending circum
Iltances.S2 Written documents which illustrate the relation of 
the parties and their understanding of the dealings between 

UKay v. May, 158 DL 209, 42.N. 
JIl. Rep. 56; Shays v. Norton, 48 
nL 100; Bentley v. O'Bryan, 111 
ru. 53; Mlller v. Green, 138 nL 
566, 28 N. E. Rep. 837. 

"Strong v. Strong, 126 m. 301, 
18 N. E. Rep. 665. 4. Blake v. Taylor, 142 Ill. 482, 
32 N. E. Rep. 401. 

10 Hanks v. Rhodes, 128 Ill. 404, 
21 N. JIl. Rep. 774. 

11 In a cue In Weat Virginia, It 
fa satd that the following facts 
and ctrcumstancea should have 
great weight In determining the 
queation lD favor of the theory 
that the conveJllnC8 was meant as 
a mortgage, rather thaD as a sale: 

(1) that the grantor was hard 
pressed for money; (2) that the 
conveyance was preceded by nego
tiations for a loan by the grantee 
to the grantor; (3) that the parties 
did not apparently consider either 
the quantity or the value of the 
land conveyed; (4) that the price 
was glOBSly Inadequate; (5) that 
the poesesslon remained In the 
grantor after the conveyance. Gil
christ v. Beswick, 33 W. Va. 168, 
10 S. E. Rep. 371. 

II Mann v. Jobusch, 70 ru. App. 
440; Reece v. Allen, 6 Gllm. (10 
III.) 236; WlIIlams v. Bishop, 16 
m 668. 
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them will of course be pertinent and admissible. Thus, the con
veyance may be considered in connection with a lease accom
panying it, from the grantee to the grantor, where both are 
parts of the same transaction. In such a case, the documents 
will be construed as though they were different parts of thl: 
same instrument.1I3 And testimony of matters in pais will be 
received, 80 far as it throws light on the disputed issue and 
helps to disclose the true character of the conveyance. For 
example, the fact that the grantor in the deed remained in the 
possession of the estate is a pertinent circumstance which may 
be shown and considered in determining whether the convey
ance is to be treated as a deed or as a mortgage.1I4 On the 
other hand, the transfer of possession to the grantee, and his 
long continued enjoyment of the estate, without any claim on 
the part of the grantor to treat the deed as a mortgage and 
redeem from it, will influence the court in deciding against 
the theory that the conveyance was intended as a mortgage. 
In one case it appeared that, shortly after the making of a 
mortgage on land, the mortgagor gave to the mortgagee a 
quit-claim deed of the premises and put him in possession. 
The latter retained possession for over twenty years, claiming 
and treating the land as his own, making improvements from 
time to time, and paying the taxes. The grantor lived twelve 
years after the date of the deed, and in the immediate vicinity, 
and never claimed the property nor called the grantee to 
account for it, and his widow and heirs made no such claim 
until about eight years after the grantor's death. It was held 
that these facts afforded strong evidence that the quit-claim 
deed was an absolute conveyance made in satisfaction of the 
debt, and not a mortgage.1I11 

Again, on this question, it may be shown that the considera
tion named in the conveyance would be entirely inadequate as 
a price for the realty conveyed, though not too inconsiderable 
to be secured by a mortgage on the premises.1I8 This considera-

iii Bearss v. Ford, 108 Dl. 16. 
Ii' Strong v. Shea, 83 Dl. 575. 
iii Hart v. Randolph, 142 Dl. 521, 

32 N. E. Rep. 517. 
iiI Rubo v. Bennett, 85 nL App. 

'73. And see Huacheon v. Hus
cheon. 71 Cal. '07, 12 Pac. Rep. 
no. To establish the inadequacl' 

of the consideration aB a price for 
the land, the value of the propert)' 
mal' be shown bl' either partl'; but 
the grantor's own esUmate of ita 
value i. not admissible. "He could 
not give character to his deed bl' 
showing what he had thought or 
Bald as to the worth of his land." 
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tion is of course not absolutely conclusive; its force may b(> 
neutralized by other facts tending in the opposite direction. 
But still it is a circumstance entitled to great weight in the 
decision of the question, being very strong evidence to show 
that an absolute sale of the land could not have been intended. 
As remarked by the supreme court of the United States, C C in 
examining this question, it is of great importance to inquire 
whether the consideration was adequate to induce a sale. When 
no fraud is practised, and no inequitable advantages taken of 
pressing wants, owners of property do not sell it for a con
sideration manifestly inadequate; and therefore, in the cases 
on this subject, great stress is justly laid upon the fact that 
what is alleged to have been the price bore no proportion to the 
value of the thing said to have been sold. "5T But the pre
IRlDlption that & dced, absolute on its face, was intended as a 
mortgage, arising from a gross inadequacy of consideration, 
will not control, where the accompanying circumstances war
rant the inference that it was intended that the grantor should 
have a share in the profits expected to be realized from a sub
sequent sale of the premises.58 

§ ~. Same; DeclaratiODI of Parties.-The declarations and 
statements of the parties made pending the negotiations, and 
at the time of the final execution of a deed and contract, are 
admissible to show that the deed, though absolute in form, was 
taken and intended as a mortgage or security for a debt or 
loan of money; and the rule that the terms and conditions of 
a written contract cannot be varied by parol evidence does not 
here apply.59 Also it is held that declarations made by a 
party to a deed, after its execution, are competent against him 
to show that the deed was intended as a mortgage notwith
standing its form.so But no great reliance should be placed on 
this kind of evidence, unless the declarations or statements 
shown were very explicit and positive. A word of warning was 
spoken in this connection in one of the earlier decisions of the 

Pope v. Maraball, 78 Ga. 886, " S. 
III. Rep. 116. 

17 Russell v. Southard, 12 How. 
139. 

GI Story v. Springer, 166 Ill. 26, 
39 N. E. Rep. 670. 

It Helbreg v. SchumaDD, 160 Ill. 
12.37 N. E. Rep. 99; Darst v. Mur-

pby, 119 Ill. 343, 9 N. m. Rep. 887: 
PunlaDce v. Holt, 8 IlL 394; Will
Iams v. Bishop, 16 Ill. 663; Whit
comb v. SutherlaDd, 18 Ill. 678; 
Relgard v. McNeil, 38 Ill. 400; 
BartllDg v. BraauhD, 102 Ill. 441. 

eo Roaa v. Brusle, 64 Cal. 246,80 
Pac. Rep. 811. 
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mpreme COurt of Illinois, where the evidence offered to show 
that a deed absolute on its face was intended as a mortgage 
consisted of certain loose declarations of the grantee in regard 
to his intentions in the matter. The court, per Sheldon, J., 
said: "This is a dangerous species of evidence on which to 
disturb the title to land; it is extremely liable to be misunder
stood or perverted, and the allowance of it, for that purpose, 
does not accord with the policy of the law requiring written 
evidence to attest the ownership of real property. The kind 
of parol evidence which is properly receivable to show an abso
lute deed to be a mortgage is that of facts and circumstances 
of such a nature as, in a court of equity, will control the opera
tion of the deed, and not of loose declarations of parties touch
iag their intentions or understanding. It has been held that 
evidence of such declarations alone is insufficient proof to show 
an absolute deed to be a mortgage."SI 

§ 28. Same; As to Bxistence of Debt.-On the question 
whether a deed absolute in form was intended as a mortgage, 
it may be shown that the relation of debtor and creditor 
existed between the grantor and the grantee in the conveyance 
at the time of its execution; and indeed it is indispensable, in 
order to convert the instrument into a mortgage, to show that 
there was an existing debt which they may have intended to 
secure, or a I!ontemporaneous loan or advance of money, or 
some obligation or duty assumed by the grantor, or existing 
against him, and enforceable at the instance of the grantee; 
since there can be no mortgage without something to be se
cured by it.o2 Thus, evidence that a creditor took a deed of 
land in payment of his debt, and acknowledged that the debt 
was paid, and that afterwards the debtor gave the creditor 
another conveyance, absolute in form, for the purpose of 
securing him from loss arising in case the land should prove 
to be worth less than the debt, is not sufficient to show that 
the second conveyance was a mortgage, since, at the time it 
was given, there was no existing debt to be secured by it. 
"The burden was upon appellants," said the court, cc to proTt' 
that this agreement was in fact a security for a subsisting 

81 Lindauer v. Cummlnga. 6'1 Ill. 214; Sutphen v. Cuabman. II Ill. 
195. 186: Crane v. Chandler. 110 IlL 

81 Westlake v. Horton. 86 IlL 584,60 N. Ill. Rep. UI. 
US: JDDnor v. TbompaoD, " In. 
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indebtedness. It is not enough that the proof shall merely 
show a parol agreement to reconvey. There must be a eon
tinuing, valid indebtedne88 secured by it, which may be en
forced by appellee in an action at law, or it is not a mortgage, 
whatever else it may be. "88 

But it is very nece88&ry to remark that the mere fact of a 
pre-existing debt between the parties does not prove conclu
sively that the conveyance was intended as a mortgage; for 
this fact does not exclude the hypothesis that the grantor 
intended to convey the land in satisfaction of the debt, and 
without intending to reserve any right of redemption; and 
this clearly may be shown by the grantee. Therefore, when 
the fact of an existing debt is admitted or established by proof. 
the next inquiry will be as to the effect of the conveyance on 
such debt. The test by which to determine whether the deed 
(made in consideration of the grantor's indebtedne88 to the 
grantee) was to operate as a sale or a mortgage, is to be found 
in the question whether the debt was discharged by the con
veyance or not.84 If the conveyance leaves the debt still due 
and owing, the grantor being bound to pay it at some future 
time, and being entitled to receive back his property when he 
does pay it, then the whole transaction amounts to a mortgage, 
whatever form the parties may have given to it.85 But evi
dence merely that the parties to the deed agreed that the land 
might be redeemed is not sufficient to prove that the deed was 
a mortgage, where there is no evidence of the existence of 
any mortgage debt.88 On the other hand, where it is entirely 
clear that no debt continues to exist, or is created, between 
the parties, a conveyance absolute on its face cannot be shown 

II Batcheller v. Batcheller, 144 
DL 471, 33 N. E. Rep. 24. So, In 
the case of Knaus v. Dreher, M 
Ala. 319, 4 South. Rep. 287, It was 
Bald: "To establish the proposi
tion that a conveyance, absolute In 
form, 'Was in Intention and fact 
only a mortgage security, there 
muat be a continuing, binding debt 
from the mortgagor to the mort
gagee to uphold It,-a debt In Ita 
fullest sense; not a mere privilege 
reserved In the grantor to pay or 
not at his election, but a debt 

which the grantee can enforce as 
a debt, and for Ita collection may 
foreclose the conveyance as a 
mortgage. Where there Is no 
debt, there can be no mortgage; 
for If there Ie nothing to eecure. 
there can be no security." 

., Glass v. Doane, 16 Ill. App. 68. 
ell Keithley v. Wood, 161 Dl. 668, 

38 N. E. Rep. 149; Helm v. Boyd, 
124 Ill. 370, 16 N. E. Rep. 86. 

88 Fisher v. Green, 142 Ill. 80, 31 
N. E. Rep. 172. 
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to be a mortgage.ST Thus, an absolute deed cannot be held 
to be a mortgage if it is shown that a previously existing debt 
between the parties was cancelled and discharged by the con
veyance, leaving no consideration to support the instrument in 
the character of a mortgage.ss But the fact that the grantor's 
notes, cancelled, and exhibited to him as cancelled and paid, 
were not delivered to him at the time he executed a deed in 
payment thereof, does not make the deed a mere mortgage." 

§ •• Rights of Grantor.-The grantor in a deed absolute in 
form, but intended only as a security in the nature of a mort
gage, has all the rights of a mortgagor with respect to redemp
tion of the estate. That is, on paying the debt, or performing 
the other conditions secured by the conveyance, he will han 
the right to require a reconveyance of the premises from the . 
grantee.TO And conversely, the grantee in such a deed will 
have the right to foreclose it as a mortgage. He may file- a 
bill in equity for the sale of the grantor's equity in the prem
ises, notwithst~ding the agreement between the parties pro
vides that he himself may Jl!,ake sale and account for the pro
ceeds.T1 If the grantee refuses to recognize the instrument as 
a mortgage, claiming it as an absolute sale and conveyance to 
himself, and therefore declines to receive payment of the debt, 
or performance of the other conditions, by way of redemption, 
the remedy of the grantor is in equity. He may there file a bill 
praying that the conveyance shan be decreed to be a mortgage 
only, and that he may be allowed to redeem from the same, 
and the grantee ordered to reconvey to him on such redemption 
being made.T2 But since it is only by the aid of a court of 

., Kerting v. HUton, 162 Ill. 668, 
38 N. E. Rep. 941; Freer v. Lake, 
116 Ill. 662, 4 N. E. Rep. 612. 

•• Mann v. Jobusch, 70 Ill. App. 
440; Johnson v. Prosperity Loan .t: 
Bldg. Ass'n, 94 Ill. App. 260. 

•• MDler v. Green, 37 Ill. App. 
631, a1Iirmed, 138 Ill. 666, 28 N. E. 
Rep.837. 

TO Roberta v. Richards, 36 Ill. 
339. 

T1 Reid v. McMUlan, 139 DL 411, 
69 N. E. Rep. 948. 

71 A court of equity, after ascer
taining that a transfer by absolute 
deed with a contract for reeon-

veyance Is a mortgage, wlll allow 
the mortgagor to redeem after the 
tlme agreed upon, although the 
parties have attempted to make 
time of the eaeence of the con
tract. Jackson v. L)'Deh, 119 Ill. 
72, 22 N. E. Rep. 246. But a blll 
to have a deed absolute on its 
face declared a mortgage wUl not 
lle after the right to foreclose 1a 
barred by the statute of limita
tions, since the right to redeem and 
the right to foreclose are re
ciprocal. Green v. Cappa, 143 m. 
286,81 N. E. Rep. 697. 
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equity that the grantor in such an instrument can show that 
it was intended as a mortgage, he becomes subject to the rule 
that uhe who seeks equity must do equity." Hence he must 
ful1ill, or offer to fulfill, all the obligations which would rest 
upon him as a mortgagor.7S But it appears that the fact that 
one of the motives in executing a deed absolute in terms, but 
in intention and legal effect a mortgage, was to hinder the 
grantor's creditors, is not a defense to a suit for redemption. 7f 

As to the possession of the premises conveyed, it is usually 
a matter of agreement between the parties. If possession is 
surrendered to the grantee, or if he otherwise acquires it by 
lawful means, he will have the rights of a mortgagee in pos
session, and consequently cannot be dispossessed by the 
grantor except upon payment of the debt or other obligation 
secured. The holder of an ordinary mortgage, as will appear 
more fully in another place, is not entitled to maintain eject
ment against the mortgagor, to recover possession of the mort
gaged estate, until there has been a breach of condition. But 
it is said that a deed absolute in form, intended as a security, 
differs from an ordinary mortgage in this particular, and must 
be regarded as vesting the legal title and the right of posses
sion in the grantee, so that the latter (in the absence of an 
agreement on the subject) will be entitled to recover possession 
of the property at any time, whether before or after breach of 
condition, unless the grantor interposes his equitable defense, 
by an offer to redeem.711 

But the fact that the convey~ce has been made in the form 
supposed does not vest the grantee with such absolute owner
ship of the estate as will release him from the ordinary liability 
of a mortgagee in possession, with respect to accounting for 
the rents and profits. In other words, the fact that an instru
ment intended only to pledge land as security for the payment 
of a debt was put in the form of an absolute deed, instead of 
the form of a mortgage, will not deprive the grantor of the 
right to recover for rents and profits of the land accruing or 

TI Heacock v. Swartwout, J8 DL 
191. 

ft Livingston v. Ivee, 36 KlDD. 
66, 2'1 N. W. Rep. n. But com
pare Kitts v. Wilson (Ind.), 29 N. 
B. Rep. 401. 

"BurdIck v. Wentworth, 42 Ia. 

440: Richards v. Crawford, 60 Ia. 
494: Bennett v. Robinson, 27 Kich. 
26; Jeffrey v. Hursh, 42 Mich. 663, 
" N. W. Rep. 303. Compare Con
nolly v. Glddlnp, 24 Nebr. 131. 3'1 
N. W. Rep. 11111. 
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received by the grantee between the time of the making of such 
deed and a reconveyance to the grantor.'· Finally, it is said 
that a conveyance of a homestead by a deed absolute on its 
face, but in fact intended as a mortgage, does not destroy 
its character as a homestead." 

§ SO. Lo88 or Relinquishment of Bquity of BedemptioB.
Very long delay, amount to gross laches, will defeat the right 
to redeem from an equitable or constructive mortgage.78 

Hence a party who has a right to treat a deed absolute on its 
face as a mortgage and make redemption from it must exer
cise such right in apt time, and a failure to do so will consti
tute laches and bar his right. If there is such a change in the 
relations of the parties or in the subject-matter of the suit 
as to make it inequitable to grant the relief, or if the delay 
is so great in asserting the right as to justify the presumption 
that the right had been abandoned, relief will be denied in 
equity without reference to any statutory period.79 Thus, in 
one case, where a bill to redeem from a deed, absolute on its 
face, but claimed to have been intended as a mortgage, was 
not filed until thirteen years after the date of the transaction, 
and more than seven years after the grantee had distinctly 
refused to recognize the rights claimed by the complainant, 
and no sufficient excuse for the delay was offered, it was held 
that complainant's right to relief was barred by his laches.lo 

Furthermore, although a deed absolute on its face may be 
made under such circumstances and with such an understand
ing between the parties as to amount in equity to a mere mort
gage, yet afterwards, if the parties both agree thereto, it may 
lose its character as an equitable mortgage, and become what 
it purports to be, an unconditional conveyance.11 And it is 
not essential to the proper extinguishment of the right of 
redemption, by an arrangement between the parties them
selves, that it should be done by an instrument which will 
operate as a technical conveyance of the mortgagor's estate in 
the land. If such transactions have occurred between the par
ties as would render it inequitable that the grantor should be 

TI Haworth v. Ta;ylor, 108 DL 
276. 

TT McClure v. BranUf, 16 Iowa, 
88, 39 N. W. Rep. 171. 

n King v. WIlder. '16 nt. 2'l6. 
ft Turner v. L1ttldeld, 46 nt. 

App. 169. afllrmed. H2 DL 630. 
80 Maher v. Farwell. 9'1 nt. 66. 
81 Richmond v. Richmond, 4 Chi

cago Leg. Newe. 41, Fed. Cas. No. 
11,801: Carpenter v. C&rpenter, '10 
nt.46'1. 
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permitted to redeem, that, of itaelf, without a technical re
lease, will operate as a cancellation of the agreement for 
defeasance, or instrument of defeasance, and give to the deed 
the e1lect of an original, absolute conveyance as between the 
parties.l • 

§ 31. Bilbtl of Orediton of Graaw.-It is said that, where 
there is an absolute conveyance of land intended as a mort
gage, and a "separate covenant by the grantee to reconvey to 
the grantor on payment of a sum of money, this is an equitable 
mortgage; but it is a mortgage only in equity. At law, it 
leaves the mortgagor without any interest in the land; he has 
nothing but an equity to demand a reconveyance on complying 
with the conditions. This equity is not an estate in the land 
to which the lien of a judgment can attach, and it cannot be 
sold on an execution at law against him.1I While this may be 
conceded, it is also true that the right to show that a deed 
absolute on its face was in fact intended as a mortgage is not 
always confined to the grantor therein. A creditor of such 
grantor may establish this fact, and thereby render the equity 
of redemption available as assets for the satisfaction of his 
claim.8' And it has been said that a party who takes a mort
gage in the form of an absolute deed must, if questioned by a 
creditor of " the mortgagor, or other person having an interest 
in knowing the fact, carefully and truly disclose the true 
nature of his security. An untruthful statement touching a 
material fact in relation to such security, or a failure to make 
a full and true disclosure when required, will postpone such 
security to that of a subsequent attaching creditor.la Again, 
a conveyance of property which is absolute on its face, but 
which is in reality intended as a mortgage or security, though 
valid between the parties, may work such a fraud upon other 
creditors of the grantor &8 to be voidable at their instance: 
as, when the grantor is insolvent, and the purpose of the 
transaction is to put the property beyond the reach of the 
other creditors or to hinder and delay them in collecting their 
claims.1I Thus, where a person conveyed all his real Mate 

It west T. Reed, 66 Ill. MI. 
.. BaIrd v. Kirtland. 8 Ohio, 11: 

Loring v. Meland,. 11 Ohio. 851. 
14 DeWoU v. Strader, 16 Ill. 11&: 

Jlaeauley v. smtth, ill N. Y. &M, 
30 N. E. Rep. 997 • 

• 

III GearJ v. Porter. 17 Oreg. 4&&. 
11 Pac. Rep. 441. 

HlI'1l1ler • Fuller Co. v. Gaul, 81 
m. App. 100, aIlrmecl, 18& Ill. 41. 
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to his legal adviser, for the purpose of preventing his creditors 
from reaching it, as well as to secure a debt due to the grantee, 
and was induced to do so by the advice and artifice of the 
grantee, it was held that equity should treat the deed as a mort
gage and allow a redemption, notwithstanding the fraud 
attending the transaction, the parties not being in pari 
delicto.8T 

§ sa. Rilhta of P1Irchaaer from Graatee.-If a person hold
ing the legal title to land under a deed which was absolute 
and unconditional in form, but which was in reality intended 
as a mortgage, makes a sale of the property to a third person, 
who buys in good faith and for a valuable consideration, thP. 
rights of the purchaser will depend upon his notice, or want 
of notice, of the true character of the conveyance to his vendor. 
On the one hand, where an absolute conveyance of lands is 
designed as a mortgage, it will retain its character as a mort
gage in the hands of each subsequent purchaser who takes it 
with notice of the rights of the parties; and therefore if the 
subsequent grantee had actual knowledge of the nature of the 
original transaction, or knowledge of facts which would put 
him upon inquiry, he cannot claim to be the unconditional 
owner of the estate. He will occupy exactly the position of an 
assignee of the mortgage; and the mortgagor will have the 
same right to redeem the estate from him as from the original 
grantee.88 And the fact that the original owner of the prop
erty makes an assignment for the benefit of his creditors, and 
fails to schedule therein the equity of redemption as assets, 
will not preclude him from asserting such equity as against. 
a subsequent purchaser with notice, even though his purpose 
was to defraud creditors.811 

But on the other hand, if the purchaser relies on the ap
parently perfect legal title of his vendor, and has no knowl
edge of any agreement or understanding as to the character 
of the original deed, nor any notice, actual or constructive, of 
the facts which are alleged to convert that deed into a mort-

IT Herrick v. Lynch, 150 nt. 288, 
87 N. E. Rep. 221. 

• 1 Brown v. Gaffney, 28 nt. 149: 
Shaver 1'. Woodward, Id. 277; 
Smith v. Knoebel, 82 Ill. 8112; De 
Clerq v. Jackson, 108 Dl. 658; 
Union Kut. Life Ins. Co. 1'. Slee, 

128 Ill. 57, 18 N. JIl. Rep. 222: 
Howat v. Howat, 101 nt. App. 158; 
Eisaman v. Gallagher, 24 Nebr. 79 • 
17 N. W. Rep. 94L 
... Over 1'. Carolus, 171 m. 6U, 
49 N. E. Rep. 614. 
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gage, then it would be grossly unjust to deprive him of the 
fruits of his purchase on a claim by the original owner that 
he had a right to redeem. It is true, one of the earlier 
decisions in Illinois holds that if the property has been sold to 
a bona fide purchaser, who makes valuable improvements 
thereon, on the supposition and belief that he has a good title, 
and not with a view of enhancing the redemption money, a 
court of equity, on an application to redeem, will allow him 
for such improvements.so But later decisions, in accordance 
with the rule elsewhere, fully recognize the rule that the 
original owner has no right of redemption as against such a 
purchaser taking without notice; the latter's title is inde
feasible.s1 More especially is this the case where the grantor 
in the original deed has estopped himself from claiming a 
right to redeem by declarations admitting his conveyance of 
the absolute title to the grantee and by permitting the latter 
to deal with it as an absolute owner.S2 

When the title to the property is thus irrevocably lost to 
the original owner, in consequence of its transfer to an inno
cent purchaser without notice, he has his remedy against his 
grantee, who has violated his legal duty by dealing as absolute 
owner with property which was only conveyed to him by way 
of pledge. As to this proposition there is no dissent. But 
the authorities are not agreed as to the proper measure of 
damages in such an action. In Illinois, it appears to be the 
doctrine that, if no actual fraud on the part of the grantee is 
shown, he is chargeable only with the value of the lands at 
the time he sold the same." The supreme court of the United 
States adheres to the rule that the defendant, in such an 
action, must account to the owner of the equity of redemption 
for all that he actually received over and above the amount 
of the debt originally secured by the deed.s, And in some 
other states, the courts have decided that the measure of the 
grantor's recovery should be the value of the land at the time 
of the trial of the action, less the debt, with interest.SII 

.. II1Uer v. Thomas. 14 Ill. 418. 
• 1 lIufleld v. Patchen. 29 nt. 89: 

Gruber v. Baker. 20 Nend. 463. D 
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811 Boothe v. Felat (Tex.), 16 S. 
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CHAPTER W. 

BQUITA.BLm MORTGAGES. 
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I 88. Aareement to Give a lIort.-
gage. 

87. Advance of Purchase Monel'. 
38. Vendor's LIeu. 
39. Deposit of Title Deeds. 

§ SS. Equitable KOIippI in GeDeral.-In the preceding 
chapter we considered the effect of an absolute deed with • 
separate written defeasance, or with a parol agreement for 
defeasance, as an equitable mortgage. Summarizing lOme of 
the conclusions there reached, it may be stated that, in equity, 
in determining whether or not a given transaction is to be 
treated as a mortgage, the form of the transaction is Dot 
regarded, but the substance must control; that the intention 
of the parties, to be determined in the light of surrounding 
circumstances, must give character to the contract in that 
regard j that it is not necessary, in order to constitute a mort
gage, that it should be 80 expressed in the conveyance, but it 
may appear by a separate instrument, in the nature of a 
defeasance; that it is not necessary that the deed and the 
defeasance should refer to each other, but their connection may 
be shown by parol; and that it is not even necessary that the 
defeasance should be in writing.l In the course of the present 
chapter it will be shown that almost any instrument in writing, 
intended by the parties to pledge land as security for the 
payment of a debt, will be considered and treated in equity 
as a mortgage, although it may lack the formal requisites of 
a mortgage, and be insufficient to constitute a mortgage either 
at common law or under the statute, or though it be so de
fectively executed as to be invalid as a legal instrument, or 
though it amount to no more than an unexecuted agreement 
to give a mortgage. Thus, where the equitable owner of land 
consents in writing that the holder of the legal title to the 
same mat hold the title as security for the payment of money 

1 PrelC1a1)aker 'Y. Feaman, 82 Ill. 47&. 
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borrowed by such owner from a third person, this will be 
BUfficient to create an equitable lien on the land for the benefit 
of the creditor.2 But a mere promise to pay an existing debt 
out of the proceeds of the sale of property, transferred to the 
creditor for the purpose of making such sale, is not sufficient 
to create an equitable mortgage upon the property itself. «I The 
intention must be to create a lien upon the property, as dis
tinguished from an agreement to apply the proceeds of a sale 
of it to the payment of a debt.''11 

Further, a court of equity may raise a mortgage where the 
parties did not intend anything of the kind, if justice and the 
peculiar circumstances of the case require it. For example, 
where the grantee of land purchases the same without any 
actual notice of an intention on the part of the grantor to 
defraud his creditors, but for a consideration so inadequate 
that it would be inequitable to allow the deed to stand as a 
eonveyance, equity may set it aside, so far as it purports to be 
an absolute conveyance, but permit it to stand as security fop 
the money actually advanced.' Where an equitable mortgagee 
eovenants to reconvey, free from incumbrances and by good 
and sufficient deed, he must be understood as referring to the 
same title that he has received from the mortgagor, and is not 
bound to convert an imperfect title received into an estate in 
fee simple,l5 

§ 34. KOI1pges Defectively Bxecuted.-A written instm
ment intended by the parties to be a mortgage of realty, hut 
which fails of that effect at law on account of its defective 
execution, though otherwise sufficient, will be considered in 
equity as a contract or agreement to give a mortgage, or as a 
memorandum of such agreement, and will, in equity, be 
accorded the force and the lien of a mortgage. This rule is 
applied where the instrument lacks a seal, or is not properly 
acknowledged, as required by the statute.s Even the lack of 

I ChadWick v. Clapp, 69 Dl. 119. 
• Vanlman v. Gardner, 99 Ill. 

App. 346. And see Mix v. White, 
36 Dl. 484. 

• Shepherd v. Fish, 78 Ill. App. 
198. 

I Parmelee v. Lawrence, 44 IlL 
406. 

• Peckham v. Haddock, 36 Ill. 38; 
Vanlman v. Gardner, 99 Ill. Apn. 

346; Atkinson v. Mlller, 34 W. Va. 
116, 11 S. E. Rep. 1007; Watkins v. 
Vrooman, 61 Hun, 176, 6 N. Y. 
Supp. 172; Abbott v. Godfroy, 1 
Mich. 178; Westerly Say. Bank v. 
Stillman Mfg. Co., 16 R. I. 497, 17 
Atl. Rep. 918; Bryce v. Musey, 3:; 
S. Car. 127. 14 S. E. Rep. 768; Mas
tin v. Halley. 61 Mo. 196. 
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the mortgagor's signature may not invalidate the instrument 
in equity. In a case in Missouri, where the deed of trust was 
regular in all respects, except that the grantor had by mis
take omitted to sign it, but he had acknowledged it before a 
proper officer as his act and deed, it was held that equity 
would regard and enforce it as a mortgage, the court saying: 
"The doctrine seems to be well established that an agreement 
in writing to give a mortgage, or a mortgage defectively exe
cuted, or an imperfect attempt to create a mortgage, or to 
appropriate specific property to the discharge of a particular 
debt, will create a mortgage in equity or a specific lien on the 
property so intended to be mortgaged.' IT 

§ aG. Informal WritiDp OreaUug a l.iID.-".As a general 
rule, any written contract entered into for the purpose of 
pledging property or some interest therein as security for a 
debt, which is informal or insufficient as a common-law or 
statutory mortgage, but which shows that it was the intention 
of the parties that it should operate as a charge upon the 
property, will constitute an equitable mortgage, and may be 
enforced as such in a court of equity."8 This applies not 
merely to cases where the instrument in question is defective 
in not employing the fOl'lPal language or appropriate words of 
a mortgage, but also to cases where its different provisions 
are inconsistent, and to instances where the parties have at
tempted to incorporate provisions in the nature of a mortgage 
in some instrument originally of an entirely different character. 
Thus, in one of the earlier cases before the supreme court of 
the United States, the defeasance in the mortgage in question 
was for the payment of the debt according to the condition of 
a bond which was recited in the mortgage; but the day on 
which the bond was made payable had already passed at the 
time of the execution of the mortgage. It was held that the 
mortgage would not be avoided in equity for this reason, but 
would be considered as intended as a security, and would be 
treated in equity as an ordinary mortgage, though it would bE' 
absolute at law.· So, a clause in a lease giving to the lessor a 

T Martin T. Nixon, 92 Mo. 26, 4 
S. W. Rep. 503. 

I Vanlman T. Gardner, 99 nt. 
App. 345. And Bee EdwardB T. 

Hall, 93 Ill. 326. 

• Hughes v. Eclwarda. 9 Wheat. 
489. It wlll be perceived that. the 
eondltlon belq ImpoBBlble, the de
feasance was void at law, but the 
grant good. Hence the tranaac-
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lien for rent on the buildings and machinery to be erected by 
the lessee on the demised premises will constitute an equitable 
mortgage on such property when erected and in place.tO 

§ 38. Agreement to Give a .ortpge.-When parties entel' 
into a written agreement by which the one promises to execute 
a mortgage on specific property in favor of the other, to secure 
the payment of a debt, the instrument may fail to take effect 
at law as a mortgage, by reason of its merely executory char
acter, or because it lacks the formal words of a mortgage, or 
because it is not executed or acknowledged according to the 

-statutory requirements for mortgages. But equity treats that 
as done which was promised and which ought to have been 
done; and therefore a court of equity will give effect to such 
a contract as an equitable mortgage, and will enforce it as 
such against all parties to the agreement and against any 
strangers having notice, and will, on a proper case being made, 
order its foreclosure and decree a sale of the property intended 
to be pledged.ll Thus, an instrument which is intended to 
revive a mortgage previously existing but afterwards dis
charged, but which fails to accomplish this purpose at law, by 
reason of its defective or insufficient execution, or for other 
causes, may be considered as an agreement to give a mortgage 
on the lands in question, and hence may be enforced as an 
equitable mortgage.J2 But it is only in plain eases that equity 
will take this course. . A bill in equity to enforce an agreement 
for a mortgage or lien on lands will not be sustained in a ease, 
where the terms of the agreement are not sufficiently clear 
and specific to enable the court to give effect to the under
standing and intention of the parties.ta 

§:rI. AdV&DC8 of Parohue KoDe1.-Where one person ad
vances money to enable another to make a purchase of lands, 
the former taking the title in his own name, he will hold the 

tlon reeolved Itself Into the cue of 
a deed, absolute In form, but in
tended &8 a ncurlt7. 

10 Firat Nat. Bank v. Adam, 138 
nL 483, 26 N. B. Rep. 676. And 
IIee RU1881 v. RUI88I, 1 Brown Ch. 
J6t. 

n Gest v. Packwood, 89 Fed. 
Rep. 626; Wright v. Shumwal, 1 
Diu. 23, Fed. Cas. No. 18,093: 

Richardson v. Hamlett, 33 Ark. 
237; McQuie v. Peal, 68 Mo. 66; 
Daggett v. Rankin, 31 CaL 321; 
Racoul1lat v. Sanaevaln, 32 CaL 
876. 

11 Peckham v. Haddock. 36 m 
38. . 

II IIcClintock v. Laing, 22 MIch. 
212: Nelson v. Hagerstown Bank, 
27 lid. 61. ' 
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prop~y only as aecurity for his repayment, and equity will 
regard him as in effect a mortgagee, and consequently will 
allow a redemption of the lands on payment of the advance. 
Thus, where one party agrees by parol with another to pur
chase property at a public sale, for the latter, advancing the 
necessary money, 'On which interest is to be paid, and taking 
title in his own name, the transaction is a loan; and, upon 
payment of the debt and interest, equity will compel the 
creditor to convey the property to the debtor.u So, whe~ 
one person has a contract for a conveyance of land to him, and 
procures another to complete the payments for him, and such 
other person does so and takes the deed in his own name as 
security for his advances, the transaction, as between the par
ties, constitutes an equitable mortgage of the property.1II In 
an interesting case in a federal court it appeared that a set
tler on public lands, entitled to a pre-emption, procured a 
capitalist to pay the purchase money of the land into the 
United States land office, and allowed him to hold the receipt 
and certificate of location as seC11rity for repayment, receiving 
back the bond of the capitalist to give a "eed upon repayment, 
on a certain day, of the purchase money with interest. It 
was held that these facts constituted, in equity, a mortgage 
of the land, redeemable by the settler, or his alienee, at or 
before the time of payment, according to the contract.18 In 
fact, courts of equity strongly incline to treat all securities 
for money, or for indemnification, as mortgages. And by an 
'extension of the principles above stated, it is held that, when 
a promise is made by a purchaser, at or before a judicial sale, 
to extend the time for redemption beyond the period allowed 
by law, those courts will treat the transaction as a mortgage 
on the lands sold, the real right of the creditor extending no 
further than to receive full satisfaction of his debt.IT 

§ 38. Vendor'. Lien.-The lien which arises by implication 
of law in favor of the vendor of land, for unpaid purchase 
money, is regarded in Illinois as personal, and not assignable 

u Davis T. HopJdns, 16 Dl. 619; 
Bmlth v. Sackett, Id. 628; Smith v. 
Cremer, '11 Dl. 186. And see Holle 
v. Batley, 68 Wis. 484, 17 N. W. 
Rep. 822. Compare Stephenson v. 
Thompson, 18 DI. 188. 

11 Stewart T. Fellows. 128 Dl. 480, 

"17 N. E. Rep. 4'18; McPherson T. 

Hayward, 81 Me. 829,1'1 At1. Rep. 
184. 

11 Wright v. Shumway, 1 Blu. 
28, Fed. Cas. No. 18,093. 

nPenaoneau v. PulUam, 4'1 Dl. 
68. 
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nor tran.amissible even by contract. It can be enforced only 
by the vendor. The assignment of the note given for the 
purchase money does not carry with it to the assignee the 
vendor's lien, 80 as to make it enforceable by the assignee in 
hia own name. But a lien for the purchase money expressly 
reserved in the vendor'. conveyance, being created by con· 
tract and not by implication of law, constitutes a mortgage, 
and, in equity at least, will pass with an assignment of the note 
or bond. Accordingly, it is held that such an express vendor's 
lien may be foreclosed by a bill in equity by the vendor him. 
aelf, or by his assignee, or by his executor if he is dead, the 
lien surviving his decease; and the decree of foreclosure in 
such a case must reserve a right of redemption.11 So where a 
bond is given for a deed to land to be made upon payment of 
the notes given for the unpaid purchase price, the bond and 
notes will constitute one contract, and they will be treated in 
equity as a security in the nature of a mortgage, and a sale 
and assignment of the notes will pass the security, which may 
be enforced in the name of the assignee.18 And where a vendor 
of land, after the sale, loans the vendee money, taking back an 
assignment of the contract to secure ita repayment, with an 
agreement that it shall be forfeited if the money is not repaid 
when due, the transaction will be regarded as an equitable 
mortgage.20 But a mere agreement to purchase land does not 
constitute a mortgage)a1 
. § 39. Deposit of Tit1e-Deeda.-In England, and according 
to the doctrines of the common law, a deposit of the title-deeds 
of an estate in the hands of a creditor, as security for a debt, 
creates a lien which is considered and enforced as an equitable 
mortgage of the property.lIl1 But in this country, generally, it 
is held that such a doctrine is inconsistent with the theory of 
our registration laws; and that the mere deposit of title-deeds, 
without more, will not create an equitable lien against the 
debtor, or against a judgment creditor of his, although there 
may be special equities attending the transaction which would 

21Markoe v. Andras. 67 Ill. 34, 
KImble v. Esworthy. 6 Ill. App. 
617: RoblDBOn v. Appleton. 22 Ill. 
App..361; Ober v. Gallagher, 9a U. 
S. 199; Bell v. Pelt, 51 Ark •• 33, 
U S. W. Rep. 6M. 

21 Hutchinson v. Crane, 100 IlL 

269; Wright v. Troutman. 81 m. 
an. 

10 Fitzhugh v. Smith, 62 lll •• 86. 
11 Greene v. Cook, 29 Ill. 186. 
II Mandeville v. Welch, 5 Wheat. 

277. 

Digitized by Coogle 



68 EQmTABLE KORTGAGIlS. [§39 

suffice to raise a mortgage out of the holding of deeds 88 

securities." In some of the states, however, the authorities 
appear to recognize the p088ibility of an equitable mortgage 
grounded on such mere deposit of deeds. But it is said that 
such a mortgage can exist only where the deposit of the deeds 
is the matter solely relied upon, without anything further being 
done. Thus, in a case in South Carolina, where the title-deeds 
were deposited with an attorney for the purpose of having a 
mortgage drawn, and the mortgage was actually drawn, and 
sent with the title-deeds to the intended mortgagor for formal 
execution, which was prevented by his sickness and death, it 
W88 held that no equitable mortgage was create4 or could be 
claimed.24 In the single case in Illinois in which this question 
has been touched on, it appeared that a person who had just 
acquired certain real estate by purchase placed the deed which 
he received for the same in the hands of one of his creditors, 
and at the same t~e executed a written instrument, under 
seal, stating in substance that he had borrowed a certain sum 
of money from that creditor and that he delivered the deed to 
the creditor to be held by the latter in escrow, and that it was 
not to be recorded until the sum due should be repaid, which 
was to be done within three years. To this the debtor bound 
himself, his heirs and &88igns. It was held that this constituted 
an equitable mortgage of the land.211 

II Firat Nat. Bank v. Caldwell, 
4 Dill. 314, Fed. cas. No. 4,798; 
Davis T. Dam, 88 Ga. 191,14 s. m. 
Rep. 114. 

It Hutzler v. Phillips, 26 S. CU. 
186, 1 S. E. Rep. 602. 

21 Kallol'7 v. Kallol'7, 86 nL A.pp. 
In. 
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CHAPTER IV. 

TRUST DBIIDS AND POWBR-or·SALID MORTGAGIIB. 

• 40. Trust Deed In the Nature of 
a Mortgage. 

U. Trust Deeda Not Contrary to 
Publ1c Pollcy. 

a. Bolder of ObUgaUon SecurecL 
48. Legal Title Vested In Truatee. 
44. Batate Remafnlng In Grantor. 
46. What Persona Competent .. 

Traateea. 

148. Removal and SubatltuUon of 
Trustees. 

47. Powers and DuU. of Trus
tees. 

48. Releue on Pa)'DleDt. 

49. Mortgages with Power of 
Sale. 

§ 40. TraIt Deed in Uae Bature of a .ortgage.-Tbis form 
of pledging real property as security forea debt or loan poe
BeBSe8 certain advantages of convenience over the common 
form of mortgage, and has come into very general use in late 
years. It is, in brief, a conveyance of the property intended 
to be pledged, in fee simple, to one or more trustees, who are 
to hold the same for the benefit of the lawful holder of the note, 
bond, or other obligation secured, permitting the grantor to 
retain the p088e88ion and enjoy the rents and profits of the 
eState until default shall be made in the payment of the obliga
tion secured, and with a power in the trustee or trustees, upon 
such default, to make a sale of the premises and satisfy the 
holder of the debt out of the net proceeds, returning the sur
plus, if any, to the grantor.1 A deed of trust of this description 
is in legal effect nothing more than a mortgage, and is identical 
with it in almost every respect. Like a mortgage, it is a mere 
security for a debt or for the performance of certain under
takings by the grantor. It is a mere incident to the debt which 
it secures, upon which it depends, and which it follows.1 But 

1 But In Dllnola, sluce 1879, 
property conTe),ed by a trust deed 
cannot be BOld by virtue of tbe 
power of ule contained In the 
deed Itself; sucb a security CaD be 
foreclosed only by a proper pre. 
ceedlng In tbe courts, and the ule 
made onl), 1D pursuance of the 
JadlPDeDt or decree of a court of 

competent jurisdiction. Act of May 
7, 1879; Myers' Rev. Stat. DI. c. 
95, 1 22; 2 Starr .t: C. Stat. c. 95, 
117. 

2 Union Mut. Life Ina. Co. v. 
White, 108 Dl. 87; Thompson v. 
Marsball, 21 Oreg. 171, 27 Pac. Rep. 
957: Central Trust Co. v. Burton, 
7f WI .. 329, 43 N. W. Rep. 141. 

119 
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the distinction must be noted between an absolute deed of trust 
and a deed of trust in the nature of a mortgage. The latter is 
conditional and defeasible upon performance of the stipulated 
conditions; the former, for the purposes of the trust, is uncon
ditional and indefeasible.8 

The principal reason for preferring the deed of trust, as a 
form of security, to the common mortgage, is that the inter
position of a third person, in the character of trustee, to hold 
the legal title, permits the security to inure to the benefit of 
any lawful holder of the debt or obligation secured, without 
the necessity of an assignment of the instrument of convey
ance. The deed of trust, being but an incident to the debt 
which it secures, will pass with an assignment of the debt to 
the holder thereof.4 So that the note or bond secured may 
pass through the hands of any number of successive holders 
without any change in the status of the legal title to the estatt>, 
which always remains in the trustee. This consideration is 
especially operative when the mortgage debt is represented by 
a group or series of notes or bonds, which may be negotiated 
many times, and may, when the powers of the trustee are 
finally to be exercised, be lodged in the hands of many different 
holders. No matter who those holders may ultimately bel nor 
what transfers of ownership may have taken place with respect 
to the notes or bonds, the benefit of the security inures to each 
and all of them in turn, wiihQ.ut any formal assignment 01' 

transfer of the instrument of conveyance. With regard to the 
validity of the trustee's title to the property, and the necessity 
of a consideration to support it, it is held that the deed of 
trust, being under seal and reciting a consideration, is pre
sumed to have been given for a valuable consideration; and the 
obligation of the trustee therein, being based on the transfer 

• Hoffman v. Ilackall, Ii Ohio St. 
124. There Is no right of redemp
tion from a sale under a trust 
deed, when the deed conveys the 
absolute title to the trustees on a 
declared trust. Gillespie v. Smith, 
29 Ill. 473. "When a deed of trust 
Is executed with the understanding 
between the parties that the tttle 
Is to be transferred forever from 
the grantor to the grantee and hfa 
heirs or grantees. then such deed 

of trust Is not a mortgage; but 
when the deed of trust la executed 
with the understanding between 
the parties that It Is a mere S8-

curlty for a debt, and that when 
the debt Is paid the title shall be 
again placed in the grantor, such 
deed of truat fa a mere mortgage." 
McDonald v. Kellogg, 30 Kana. 170, 
2 Pac. Rep. 607. 

• SUger v. Bent, 1ll nt. 328. 
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to him of the property described, rests upon a II11filcient con
aideration.1 

§ U. Trast Deeds Bot Oonk'ary to PabHo PoH01.-Deeds of 
trust in the nature of mortgages, and intended as securities, 
are not prohibited bylaw, nor are they contrary to any sound 
principles of public policy.s In an instructive case in another 
state, it was observed that securities of this character are fot' 
the best interests of both parties. They encourage the loaning 
of money by providing a form of security which is more 
e1fectu&l, more convenient, and more prompt and easy of 
enforcement; and, in return, they have a tendency to lower 
the rate of interest. The courts should see to it that no unfair 
advantage is taken of the debtor, that there is a proper notice 
of sale, and that the sale is fairly conducted. But in reviewing 
transactions of this character, it is their duty to afford facili
ties for the accomplishment of the intention of the parties, 
rather than to oppose or obstruct that intention by dilatory 
precautions and impediments." In Illinois, the necellity of 
resorting to the courts for the foreclosure of trust deeds has 
probably rendered them lell attractive as a form of security to 
creditors; but in other respects, the foregoing observations are 
pertinent and noteworthy. 

§ fl. Bolder of ObUgation 8eourecL-As already stated, the 
security afforded by a trust deed in the nature of a mortgage 
inures to the benefit of the legal holder, for the time being, 
of the debt secured; and he may be identified by his lawful 
p088ellion and ownership of the note or bond. The deed of 
trust usually names the creditor to whom the debt is originally 
due and for whose benefit, in' the first instance, the security is 
given. But if it is silent on this point, evidence is admillible 
to show who furnished the money secured by the deed, and 
for whom the trustee was acting at the time.s Nor is a trust 
deed, which is perfect in other respects, rendered void by the 
omission of the name of the beneftciary,8 nor by an uncer
tainty or indefiniteness in the description of the person or 

• Jones 1'. Shepl8)', 90 110. 807, 
2 S. W. Rep. 400. 

t Weld v. Rees. 48 Ill. 428 . 
., 1I'lr8t Nat. Bank 1'. Bell Sliver 

A Copper 1I1n. Co.. 8 110m. 82, 11 
Pac. Rep. 408. 

I Charter Oak Life IDS. Co. 'Y • 
Stephens, 6 Utah. 319, 16 Pac. Rep. 
268. 

• Sleeper 1'. Iselin, 62 Iowa, 681, 
17 N. W. Rep. 122. 
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persona to be secured ;10 but it may be enforced by the real 
beneficial owner of the debt, identified as above desCribed, or 
his name being supplied by the trustee, as against the original 
grantor or his alienee. But where a deed of trust is given by 
the maker of a promissory note, which is payable to his own 
order, to secure its payment, he cannot be treated as being in 
his own person a mortgagee. The note being operative and 
binding only after he has indorsed it, the indorsee becomes the 
mortgagee, the same as if the note had been made payable to 
him in the first instance.u 

143. Lepl Title Vested in'lradee.-A deed of trust in the 
nature of a mortgage vests the legal title to the estate con
veyed in the trustee; the equitable title or equity of redemp
tion remains in the grantor or mortgagor.12 In fact, the rela
tion between the grantor in such a deed and the trustee is 
that of mortgagor and mortgagee, and as against the grantor 
the trustee is the owner of the fee, and may, after condition 
broken, maintain ejectment for the possession of the prem
iseSoll Several important consequences flow from the recogni
tion of the fact that the legal title is in the trustee. In the 
first place, if the trustee executes a deed of release without 
payment or satisfaction of the debt secured, it is a breach of 
trust, but nevertheless it will restore the legal title to the 
grantor or mortgagor. This will not discharge the lien as 
between the original parties, nor as to any subsequent pur
chasers who are chargeable with notice of the breach of trust; 
but as to one who had no notice and relied on the record title, 
whether as a purchaser from the mortgagor or as a subsequ('nt 
incumbrancer, the trustee's release will be effective both at 
law and in equity.H 

Again, a conveyance of the land by the trustee to a stranger, 

10 Firat Nat. Bank v. Kilbourne, 
127 Ill. 673, 20 N. E. Rep. 68L 

II Hosmer v. Campbell, 98 Ill. 
. 672. 

II Stephena v. Clay, 17 Colo. 489, 
80 Pae. Rep. 43. The faCt ~hat a 
trust deed fallB to Bhow when the 
notes thereby Becured will ma
ture will not affect the title ac
quired under It, as In favor of a 
purchaser of the equity of redemp-

tlon, for he could ascertain the 
date of maturlty of the notes by 
inquiry of the holder. Farrar T. 

Payne, 73 Ill. 82 • 
II Ware v. Schintz, 190 Ill. 189, 

60 N. E. Rep. 67. 
It Leman. T. Qullty, 191 m. 

174, 60 N. B. Rep. 913; Stiger v. 
Bent, 111 Ill. 328; Wllliama v. 
JackBon, 107 U. S. 478. 
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with or even without notice, 88 required in the deed of trust, 
will pass the legal title to his grantee, and until a redemption 
is e1fected, the latter will hold the legal title, anet may set it 
up in defense to an action of ejectment, no equities being 
triable in that form. of action.1G If the trustee aliens the prop
erty otherwise than 88 provided in the deed, the equity re
served to the grantor will not be divested, but still the legal 
title will pass. To illustrate this doctrine, we quote the fol
lowing language from an opinion of the supreme court of 
Colorado: "The legal title of the trustee is supplemented by 
a power which authorizes him, upon default in payment of the 
mortgage debt, to advertise and sell the property, the right to 
exercise this power being dependent upon his possession of 
such legal title. The object of the power of sale is not to 
enable him to convey the legal title vested in himself, but to 
clothe him with authority to sell and convey the equitable title 
remaining in the trustor. Be may divest himself of the legal 
title without compliance with the conditions of the trust. But 
a sale and deed, except in ~rict compliance with the power 
specified, are of no effect whatever, so far 88 the trustor's 
equitable estate is concerned. If the trustee, in disobedience of 
the trust conditions, by deed transfers the legal title, his 
grantee takes only the trustee's interest. Be steps into thE: 
trustee's shoes, so to speak, and holds subject to all reserved 
rights of the trustor. Neither courts of law nor courts of 
equity regard the trustee's deed as absolutely void. Both 
recognize the fact that it conveys the legal title. The differ
ence is that the grantee's title or ownership cannot be chal
lenged at law, while equity treats him as a successor to the 
trust, and protects the trustor's estate. Equity does not vacate 
the trustee's deed and regard the legal title 88 remaining in 
him. Appropriate equitable relief is usually obtained in one 
of the following modes: The cumulative remedy of a regular 
judicial foreclosure and sale is allowed j or a decree is entered 
requiring the grantee to execute the power in accordance with 
the terms of the trust deed, as the trustee should have done; 
or the execution of the power is, by decree, devolved upon a 
new trustee appointed for the purpose. "18 

Finally, a conveyance by warranty deed, by the grantor in 

111 Wilson T. South Park Com- 18 Stephena v. Clay, 17 Colo. _ 
mlll8lonen, 70 DL .8. ao Pac. Rep • .a. 
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a deed of trust to the party whose deb,t is secured by the saml", 
of -a ' part of the trust property, will pass nothing but the equity 
of l'~deJbption, and' inYests 'the grantee with the 'entire ~~uit
able title, but not' with the 'legal title, wHich remains ifl' tl1e 
trUstee:' The grantee in'such a ~as~ no doubt has a right to 
~quire a 'conveyal1ce of the'legal title froni the trustee', 'but 
if the grantee does not tequire such conveyance, it will not 
relieve' the' trustee of the duties' assumed by him, and the 
grantee may still requite the trustee to execute the trust.l'F' 

1'44. Estate Remaining 'iD Grantor.-The equitable title- to 
property' conveyed by a trust deed in the nature of a mortgage, 
or the equity of redemption, remains in the grantor, together 
with the right 'to' the possession and enjoyment of the ,prem
ises, unless, 'as to the latter, there is a different provision in 
the deed. Indeed it haa been decided that a clause in such a 
deed permitting the grantor to enjoy the rents, issues, and 
profits of the land until default in payment of the debt, is 
merely declaratory, such being the legal effect of the deed 
independent of such a clause; but upon default the permiS
sion ends.18 Judgments will attach as liens upon the residuary 
interest of a party who executes a deed of trust to secure a 
creditor; but to make the liens available they should bf' 
enforced against the trust property by a levy and sale subject 
to the incumbrance of the trust deed. A sale of the property 
under the trust deed converts the estate into money, on which 
the judgments are not liens, and consequently the liens of the 
judgments will be cut off by such a sale.18 

§ 415. What Persons Competent as Trustees.-In general, it 
may be said that any responsible person; oompetent to hoid 
and convey the title to real estate, may be selected to act as 
the truste~ in a deed of trust. The appointment of an in
solvent or untrustworthy person as trustee, though done with 
a fraudu~ent purpose on the part of the grantor, will not render 
the deed void, and will not affect the rights of bona fide 
creditors secured by the deed, at least in the absence of anY 
actual notice on their part of the intended fraud. In such a 
case, it is said, a court of equity, on a proper showing, may 
take charge of the trust property, ~d put it in the hands of 

, . 
"'tT MeachAm T.' Steele, 9S' ni. 186. 18 PUlman T. Shamw&7. H DL 

)luderaQn T., Stra~ 98,IlL 127. 
48G. 
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a receiver, and thus administer the trust according to the pro_OM .f.tIle tleed.JO There,iJ u~le88l;re&80ntWhylthe·llolder 
ef the DGtea· secured by a deed' of truat· Oould 'Dot ·be 00IIIti
tuted the trustee therein, and act in that capacity.al . ·And the 
fact that the trustee, at the date.of the deed to him alld·.lu!ll 
the. sale was made, was an officer of the corporaticm whose 
claim it was given to secure, does not invalidate a sale made 
1IDder it to· the corporation, which was in conf()rmity' to .. the 
deed aDd free from fraud.1lI 

There is no legal necessity that the trustee should be a 
resident of the state where ·the: ,land. lies, provided he is Dot 
an alien.- But ill respect to corporatiollS cha~tered in other 
states, the laws of Dlinois have imposed certain dutiel upon 
them as conditiODS prerequiaite to their capacity to act, ... 
trustees. ADd it is held that a foreip corporation cannot Ret 
in Illinois.as the trustee in a deed of trust to secure corporate 
bonds, where it has any active duties to perform in the capacity 
of trustee, such as to certify the bonds and superintend .their 
sa1e and application, without complying with the statutelregu
lating trust companies and requiring the deposit of securities 
with the Auditor. of Public Accounts.2' But it is also ,ruled 
that the failure of a foreign trust company to make BUCll 

deposit,. as required by the act, does not invalidate a decree 
foreclosing a tn.st deed executed to it 8S trustee, to secure the 

I. Cohn v. Ward, 8J W. VL 84-
1 S. B. Rep. U. 

11 J'oeter v. Latham, n IlL App. 
11&; . Loqw1th T •. Butler, a G11a. 
I&; Dant v. Batee, 16 DL 618. 

II Clark v. Truat co.. 100 U. S. 
141. 

H A statute of Indlaua, which 
pl'OTlded thM It should not be law
ful to uozalDate or appoint any 
penon .. traatee .lD. a deed or 
m~ nor for any person to 
act In that capacity, UDleaa he waa 
a bona fide resident of the state, 
waa held UDccmatltutional and 
void, beca1l88 In conflict with that 
provision of the ,constitution of 
the UDited Stat_ which deelarea 
that. "the cltIHna of each alate _11 be enUtle4· to . .all the prJ* 

; . \( r"·-

leges and ImmuDities of cltlzens In 
the several 8tates." Robey v. 
Smith, 131 InIL 142, SO N. B. _. 
lOllS. But It I, settled b7 the court 
of laat appeal on IlUch queatiODll. 
that ~ are. not ':clU~ 
Hna," within the meaning of thl8 
clause. Black, Conlt. Law (2d 
edn.) 247. Hence the 8tatute of 
Dllnola 'Would not be open to COIIP 
8t1tUtlOu,al objection. eva If It .... -
qether pro~blte4 foreign COlP.P
ration8 fr,om acting a8 trustees, In-
8tead of merely imposing condi
tions upon their right 10 act· .. 
that eapacJty • 

• t ~era' Loan a Trust Co. v. 
Lake Street lin. R. Co., 17S Ill. 438. 
&1 N •. 1Il ... Rep. 65.. aIlrmlgg .G8 .1IL 
App. GGG. •. ' ~ ,.. .., 
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payment of bonds, where the only duties performed by the 
company were certifying the bonds (which was done outside 
the state) and joining with the bondholders in filing the bill 
for foreclosure. A bill filed by such a company for the fore
closure of the trust deed is but a prayer to the court to divest 
it of title by decree and sale, and even though the company 
is not qualified to execute active powers as a trustee, it is not 
necessary for the court to remove it or to appoint a new trustee 
before decreeing foreclosure.211 

§ 48. Removal and Substitution of Truateea.-Deeds of 
trust usually provide for the substitution of a new trustee in 
case the one originally appointed resigns or refuses to act, 01' 

becomes disabled from executing the powers conferred upon 
him. Thus, it is not uncommon to provide for the exercise of 
the power by a substituted trustee in the event of the original 
trustee's "absence from the state." But this is held to mean 
a. permanent removal from the state, not a mere temporary 
absence.2s So, where the trustee in a deed of trust is tem
porarily imprisoned in the penitentiary, this is not a "re
moval" on his part, within the meaning of a clause in the 
deed providing for the vesting of the legal title in his suc
cessor in the trust in case of the trustee's "death, removal from 
the county, permanent inability, or refusal to act. "2T A writ
ten resignation by the trustee in a deed of trust (which pro
vides for the appointment of a successor on the trustee's re
fusal to act), duly signed and acknowledged, and the written 
appointment of a succeBBor, also signed and. acknowledged, 
constitute such appointee the lawful succeBBor in the trust, and 
clothe him with the same power and authority as were pos
sessed by the original trustee.28 In the event of the death of 
the sole trustee named in the deed, equity would undoubtec1ly 
have power to appoint a new trustee on application of the par
ties in interest; though it is usual to insert a provision in the 
deed itself for the substitution of a new trustee in that con
tingency; and where this is done, the substituted trustee may 
execute the power of sale as the original trustee could have 

I. Morse v. Holland Trust Co., 
1M Ill. 255, 56 N. E. Rep. 869, af
ftrmlng 84 Ill. App. 84. 

• 8 Equitable Trust Co. v. lI'lsher, 
106 Ill. 189. 

21 Ware v. Schlntz, 190 Dl. 189, 
60 N. E. Rep. 67. 

28 Lake v. Brown, 116 Ill. 88, 4 
N. E. Rep. 773. And see Irlsh v . 
Antioch College, 126 m. 474, 18 N. 
B. Rep. 768. 
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dODe.- And where the deed provides that, upon the death 
of the trustees therein named, the same title and powers vested 
in them shall vest in their successors, it is Dot DecelJllal'Y that 
there should be any additional written conveyance of the prop
erty to Dew trustees, lawfully appointed to fill the place of the 
original trustees, since deceased, in order to enable them to exe
cute the power of sale contained in the deed.ao But the power 
cannot be executed after the death of the trustee, without the 
appointment of a new trustee, although the deed might be fore
closed in equity without such appointment.at 

Where the deed vests the legal title and the power of sale 
in joint trustees, and one or more of them is dead at the time 
when the power is to be executed, it is a question whether the 
surviving trustees are competent to act alone. There are inti
mations in the books that the power may be well exercised by 
the survivor or survivors ~2 and this view gains some corrob
oration from the rule announced by the United States su
preme court that a sale made under the power contained in a 
deed of trust will not be void, nor liable to be set aside, merely 
because one of the joint trustees was not personally present at 
the sale.aa Still, it is more prudent to insert in the trust deed 
a provision that the powers therein granted to joint trustees 
may be exercised by "the survivor or survivors of them." 
And if the deed contains no such provision, it will be the safer 
course to apply to the court of equity to appoint a Dew tr1l8tee 
in the place of the one deceased. 

U the trustee nam·ed in a deed of trust unwarrantably re
fuses to perform the duties with which he is charged (as, to 
sell the property upon default, or to execute a release to the 
grantor UpOD payment of the debt), a court of equity may com
pel him, by decree, to discharge his duty, provided he is within 
the jurisdiction of the court, or he may be removed from his 
office and a new trustee appointed, with directions to execute 
the trust. It is said that the mere absence of the trustee from 
the state, though it may cause inconvenience to the parties, 
will not of itself constitute su~cient ground for his removal; 

ID Lake v. Brown, 116 Ill. 83, 4 
N. E. nep. 773. 

10 Craft v. Indiana, D . .I: W. R;y. 
Co., 166 D1. 680, 46 N. E. Rep. 1132 • 
. II Waughop v. Bartlett, 166 D1. 

124, 46 N. E. Rep. 197. 

II See lI'rankllD v. Osgood, 14 
Johna. (N. Y.) 627: Hannah v. Car
rington, 18 Ark. 86. 

II Smith v. Black, 116 U. S. 
808. 
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·,llt .... ,.tt •. ~ :,' .t:.'! t·, !"f .:' J: Ill', ,. . ~~'t''''''· 1'': .,. f..:"~! 

but ;.wbeQ, ..in ;add;tioJ,l: to, WI .e~e, lit is :8howni Utat.lle •• 
leottJ -tol ,pvelattentiOIlI:tQ hill au •• 8 'tl'U8t~e. a ~Ql1rt is ~ 
wflrrau*ed m. ~~o'Viog· him. :and ~t.inr·:fl auitable penlOJI 
to camy. the f.tust·into e1feQV" .se.'alae,6,f·the·"rustee·beeomee 
menta·lly -or. othefwise iuapaeitatAd .. for pew.rq,iog .his du~ 
fl" ,provu himself. an, lunfit lor ;....ue'·pehton:to aercise tIM 
powe". 8.I:J- by·,maBifesting personal :bastility to. either of. 11M 
partiel; in : ,place . of· the a_lute ·implU'ti~y. wh.jch it is his 
duty to maintain, it ... competent and' proper -for a e.ourt; ,of 
eq\1ity to.reJDOve·him and $ppoint anoUJer·ia the place.'~ But 
.. here thedeeci gLyelt the power ito ,appoint- a 8Ilbatituted true
tee in ease!.the originalltrustee: 'refuBe8lor" fail8"to !Jlet,·.the.1Lp. 
pointment pf, .. new trustee while: the omgiD.al ~e .is· aclv~ 
tising ~,proltellty. for· sale. under: tke· -deed conferR nt title .• 
the 8ubstituted: trastee.ls And -it. h. bem·held that, wheee tIM 
debt secured· Jty the deed· of trust is barred .by tIut statute of 
limitations, and tJae trustee refuses :to .. exeeute· his· power :f#f 
sale, & pwaof:liJPitatioJl., is-a good'defense to a suit for the ap-
poinblenli ~f,a(81Jb.titute trustee.I~ .. _ : .. I .. . . 

.. § 47.· Powen·8Ild Dutiel :oIl'l'ndees.-ltlis -necessary: that 
the trustee named· in a deed· of· tl'11d . given' to secure tlte pay
ment·of a debt should acoopt the trusteeship,; ,but if he aeta 
Under the deed; ,by advertising the property,·for sale on default 
in payment, ·thiB· will conatilute an, acceptailoe of the trust by 
him, although he may not have ·the deed in . his possession.la 

He itt· the representative and trustee of' both parties. to the 
instrument, not" merely of the debtor nor merely of· the ereQ., 
itor j and his relations must be absolutely impartial &8 betweeu 
them j he must act with entire fairness towards both parties 
and not exclusively in the interest of ·either.33 But when he i. 
spoken of as "representing" either or both. of the . parties, ,it 
must be understood that his power and duty in that regaM 
are restricted to the uses and purposes of the trust. For ex
ample, in a suit for the enforcement of a mechanic's lien on 
property incumbered by a deed of trust, both the trustee' and 
the holder of the obligation secured should be joined &8 parties. 

"Lill v. Neafie, 31 Ill. 101 • 
• 11 McPherson v. Cox. 96 U. S. 404. 
.8 Chesnutt v. Gann, 76 Tex. 160, 

13 S. W. Rep. 274. . 
IT Fuller v. O'Neal (Tex.), 18 S. 

W. Rep. 479. 

38 Crocker v. Lowenthal, 83 Dl. 
679 • 

. '311 Gray v. Robertson, 1'14 ilL 
242,61 N. E. Rep. 248; WUUam801l 
v. Stone, 128 Ill. 129,22 N. E. Rep. 
1006; Ventres v. Cobb, 106 Ill. 83. 
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• ·:while· the trustee is a necessary .party .. because of the legal 
title beJng' vested. in. him, JUs trust is not of that nature that 
~ 'make, him. a proper representative. of his celltui que trust. 
Until default in the payment of. the note, his is a mere passive 
~~. Bis duties are defined. and l~ited by the terms of thl" 
pOwer ill the deed, and he is not charged with .the responsibility: 
of Pi:otecting th~ interests of the holder of the note in matters 
foreign to ~ proper execution Ilf .his power. He i, neither 
bound nor authorized to appear and answer for the party 1Ie
~ured, nor wpuld a. decree against him alone, assuming to de
te~e the priority of the respective liella, be binding upon 
the rights of the cestui que trust. "40 Aga~, the fact tha~ a 
person is D1!1de the trust~e ~.a deed of trust gives him Jio right 
or authority fo' receive payment of the debt secured by, suck 
deed.41 But if the legal holder of the note.secured intrusts the 
note to' ~e poBBeBBion of. the trustee after its' lpa~urity,. he, is 
bound by the ~ee's extension of the time of payment; ~spe
c;iaUy when the agreement for extension was acted upon by the 
parties.~2 

The peculiar circumstances of individual cases Bomet~es 
ca~e serious doubts as to the duties, or the extent of the pow
ers, of'a truatee. But he need not, for that reason, run any great 
risk of personal liability; It is. laid d9WD:as a fixed rule that 
trustees who are in doubt as ,to the proper performance of their 
duties under the deed of trust, or as to the manner of ~xercis
ing the powers thereJ?y conferred upon them, may apply to 
a court of' general equity jurisdiction for its aid and direc
tion.4• 'But for any actual misconduct on the part of the trus
tee the law provides ample remedies. If, for instance, he makes 

.. Clark v. Manning, 4 m. App. 
14t. 

t1 Leon v. McIntyre, 88 m. App. 
349 • 

•• KraDa v. Uedelhofen, 188 m. 
471, 62 N. E. Rep. 288. 

A Craft v. Indiana, D • .t: W. Ry. 
Co., 166 Ill. 680, 46 N. E. Rep. 1132. 
"That a trustee Is considered alt 
the agent of both parties, and 
bound to act Impartially between 
them; that It Is ht8 duty to use 
every reasonable effort to, ull thti 
estate to the best advantage: and 
that it 18 his duty to apply to a 
eourt of equity where there is a 

cloud upon the title, or when 
there Is doubt or uncertainty as to 
the amount to be raised, or as to 
the relative amounts or prlorlttes 
of the liens on the trUlt subject, 
or where there Is a conflict be
tween the Uenors, or in any case 
In which the aid of a court of 
equity 18 necessary to remove 1m· 
pediments In tile way of a fair 
execution of the trust,-«re propo
sitions which none w1l1 deny, aDd 
which liave been repeatedly' af
firmed by this court,''' Muller's 
Adm'r v. Stone, 84 Va. 834, 6 S. E
Rep. 223. 
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an entry of satisfaction of the debt secured, without authority 
from the holder of the debt, or without its actual payment, 
such entry may be set aside, or a suit to foreclose the trust deed 
may be maintained without any regard to such entry." If, 
on the other hand, he wrongfully neglects or refuses to release 
the deed of trust, upon request thereto, and knowing the debt 
to have been paid, he is liable to a statutory penalty.fll If he 
acts corruptly or unfairly in making a sale under the power, 
as, by selling the property before the debt is due, or other
wise in disregard of the limitations or conditions of the deed, 
the remedy is in equity, a court of chancery having power, in 
such circumstances, to set aside the sale or to allow the debtor 
to redeem from it.fa 

It is also a well-settled rule that the trust reposed in one se
lected by the parties to a trust deed in the nature of a mort
gage is personal. The trustee cannot lawfully delegate to 
any other person the powers granted to him by the deed. He 
is chosen and confidence is reposed in him by the parties, and 
he must execute the trust. It is true he may employ an agent 
to perform the mechanical parts of a sale, to act as auctioneer, 
or to advertise and sell the lands held in trust, and such an 
employment is not a delegation of the trust. But the trust~t' 
must be present in person at the sale, and supervise and con
trol it for the best interests of the parties, and should, so far 
as he may be able, prevent the sacrifice of the interests of either 
party.f7 

§ 48. Be1ease on Payment.-When the debt secured by a 
deed of trust is paid, it is the duty of the trustee to release the 
deed, so as to restore the legal title to the grantor. If he 
neglects or refuses to execute a rel~ase, upon request and the! 
tender of his reasonable charg~s, the statute makes him lia
ble to a penalty, to be recovered at the suit of the party ag
grieved.fa But before releasing the trust he should be satisfied 
that the debt has really been discharged. Evidence of this fact 
is commonly furnished to him by the surrender of the note or 
other obligation secured, and its exhibition to the trust~e can
celled or indorsed as paid. But it is ruled that when the debtor 
and creditor, or those representing them, both agree to a re-

tt Stiger v. Bent, 111 Ill. 828. 
til Rev. Stat. Ill. c. 96, 110. 
ts See Infra. I 481. 

tT Taylor v. Hopkins, 40 Ill. 442; 
Gillespie v. Smith. 29 Ill. 473. 

t8 Rev. Stat. Ill. c. 96, 110 
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lease of a deed of trust executed to secure the indebtedness, 
the fact that the evidences of the debt are not surrendered 
affords no reason for the refusal of the trustee to execute a 
l'elease. Thus, when the deed secures the payment of certain 
bonds, and every person interested in both the debt and the 
property incumbered requests the trustee to make a release, 
such request being indorsed on the bonds, it is his duty to 
comply, although the bonds are not cancelled.fe After such a 
trustee has released his power of sale by a formal deed of re
lease, the party named as his successor, to exercise the power 
in case of his death or absence, has no authority to make a 
sale of the land conveyed by the trust deed; and where such 
release is recorded before such a sale, a purchaser of the land 
from the owner will not be bound to search the records to see 
if a conveyance has been made under the power after its re
lease.5O 

§ 49. Mortgages with Power of SaIe.-It is said that there 
is no substantial difference in legal effect between a mortgage 
with a power of sale vested in the mortgagee himself, to be 
exercised on default of payment of the debt, and a deed of 
trust executed to secure a debt, where the power of sale is 
placed in a third person. "Both are securities for a debt; 
both create specific liens on the property; and in both the 
equitable title or right of redemption remains in the debtor, 
and is an estate or interest in the property that the debtor 
may sell, or that may be seized and sold under judicial process 
by his other creditors, subject to the lip.n created by the mort
gage or deed of trust.' 'Ill And there is no doubt that the mort
gagee, under a mortgage containing such a power of sale, may 
sell the mortgaged premises, and convey a good title to the 
purchaser.52 It is also competent for a married woman to join 
her husband in the execution of a mortgage on land owned by 
him, which shall confer upon the mortgagee and his assigns 
the power to make sale of the premises in case of default in 

,. Pearce v. Bryant Coal Co •• 121 
m 690, 13 N. E. Rep. 661, aftlrm
Ing 26 Ill. App. 61. 

1\0 Porter v. McNabne1, 77 Ill. 
236. 

11 Bartlett v. Teah, 1 Fed. Rep. 
768; Levy v. Burkle, (Cal.) U Pac. 
Rep. 664. 

n Longwith v. Butler, 3 GUm. 
32. Of course this statement is to 
be taken subject to the l1mitattoD. 
establ1shed by the act of May '1, 
1879; Myers' Rev. Stat. Ill. c. 96, 
122; 2 Starr &: C. Stat. c. 96, 11'1. 
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n:.:.",,·,~d .. " Ii ." ! "'!)' hI U,.t',! ~rp'l~ ,~, •• ~~ ~ t,-"., ~, .. 
PlJllleB~, 'witll9u~,a,dMJ:~ ~r that,pQJ:p~, ~ that ·a· .. 1e u-
41er IUO~ power .aall ~rate to "bar tM eC(Uiil'·af 'i'edeoaptioD, 
!lOtI~nly· of· the husband, but also of the wife, in case she sur-
vives ·him.~. : . . . . : .. ' t '''.,. • :.,.,. "':. . 

·bIllinois, it is·.the rule.that suoh·a·tlOl'el' of I8le contained 
in a mortgage,· authorieing t the mo.rtca8ee· or. his· 8BBigns to 
make sale on breach·o£,conciition ·and.t8·conV&Y to.·tae pur, 
"er~ is a ~wer ooopled witll an.interest, and therefore is 
DOt. revoked· by-the death of.;the a>rtgaaor •. - On- this poiDt·it 
luut.been..id:~ '.~It iB.true that •. mere·simple 'P()wer, or·naked 
power,. as ·itl·is geDerally. te~" to. do.a .U1~ in tile name 
.... and· for Ule benefit of BDotheJ!'· .ceaaes at .the death.af the 
pantom ... Such.w a letter of attorney •. ·But if t~ power is 
eeu.pled with aD interest in an estate· on wlUeb. the -pow&r is to 
be exercised, and is to be exeouted in the name of the grantee; 
tbc;n.SJlch power is deemed· a part· of. the.estate, and is Dot 
depeadent upon the life of the grantor. And of this nature is 
.. ,power to sell contained in a mortgage. deed, on default of 
payment. Such power is thel'e ooupled with an interest in the 
estate itself, and does Dot become inoperative by reason of the 
death of the mortgagor. "114 But the statute provides tllat such 
a .. power of sale. cannot be exercised after the death of the 
owner of Ute equity of redemption; in 811ch oase, the mortgage 
must· be foreclosed by suit, as if it contained no such pro
..-won.1I11 

II Strother v. Law, 6~ Ill. 413. 
I. Strother v. Law, 6~ m. 413. 

ADd see Hudgens v. Morrow, ~7 

Ark. 616, Z S. W. Rep. 10~; More v. 
Calkins, (Cal.) 30 Pac. Rep. 683. 
A contl'ar7 rule prevails In several 

of the states. Bee, tor bl8tanoa, 
Johnson v. Johnson, 27 S. Car._. 
3 S. B. Rep. 606; Lockett v. HUI, 
1 Woods, 662, Fed. CU. No. 8,",-

III Rev. Stat. In. Co 96, 1lJ. 
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IIORTGAGJIlS BY CORPORATIONS • 
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Ibecate 110118 .... '. . .' 

51. lIortgage of Corpon.te Fran
chises. 

51. AutllOrity of Board of Dlrec-

53. lIortlaP8! Made by 01lleera of 
Corporation. 

1M. Def ... Of mtra Vires &D4 
IDvaII4IltYI' .f n ..... : . ,; . .) 

55. Mortgages by Rallroad Com-
paDies. 

68. R&ltgtous CorPoraUonB. 
57. Loan A8IoClatlou:.. . . 
61. Municipal COrporation.. I. 

59. Conaolldated CorporatioDB. 
. • .' " .. = '. :. " .. : '- ..... I .... :. - f 

I § GO. Power .of"QorporatioD ,~ keoute lIIortpp.-Evel'J' 
priyate. eo~ratio.u, ,in, :virtue of. the general grants to it cd 
eorporate . power,. has tile right .to. b,rrow. money, to: 8id.it iI\ 
carrying.,for-war.d the legitimate objects Qf its inoorpor.atiQ~; 
unless this is expressly forbidden to it; or :unleBB it is implie~y 
pl10hibited in consequence· ~f the nature· and. character of the 
business for the prosecution of which the corporation was cre
at~d. And having the power to borrow money, it.may exereiso 
this power like any natural person; and, without any statu
tory authority other than 8110h as is implied in the grant of 
power to make contracts and to acquire and dispoee of real 
property, it may evidence and secure the debts whioh it con
tracts by notes or bonds and mortgages on its property se
euring the payment of the same.l In addition to this general 
principle of law, we have, in Illinois, a statutory provision 
that corporations organized under the general corporation act 
(which, however, does not include those formed for the busi. 
DeBS of banking, insurance, real estate brokerage, the operation 
of railroads, and the loaning of money) .. may borrow money 
at legal raies of interest, and pledge their property, both real 
and personal, to secure the payment thereof."2 Also, as to 
corporations formed not for purposes of pecuniary profit, the 

1 west v. Madlaon County Agri
cultural Board, 82 Ill. 205; Wood 
v. Whelen, 93 Ill. 153; Relchwald v. 
Commercial Hotel Co., 106 111. 439. 
And see White Water Valley Canal 
Co. v. Vallette, 21 How. (U. S.) 
414: Jones v. New York Guaranty 

Co., 101 U. S. 622; Gayles v. Lewis, 
2 BIBB. 136, Fed. Cas. No. 5,288: 
Lord v. Yonkers Fuel Gas Co., 99 
N. Y. 647, 2 N. E. Rep. 909; Wright 
v. Hughes, 119 Ind. 324, 21 N. E. 
Rep. 907. 

:I Rev. Stat. DL Co 32. Ii. 
'78 
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statute provides that the "trustees, managers, or directors 
may, upon consent of the corporation, society, or a880ciation, 
expressed by the vote of a majority of the members thereof, 
borrow money, to be used solely for the purposes of their or
ganization, and may pledge their property therefor. "a Further, 
there are special statutory provisions relating to railroads, 
religious organizations, and some other species of eorporations. 

. which will be noticed in the sections dealing specifically with 
those bodies. 

It has been ruled that the mere insolvency of a corporation 
does not deprive it of power to mortgage its corporate prop
erty in good faith to secure its debts, even though the result 
may be to give one creditor a preference or advantage over 
another.- And it appears from a decision in another statt' that, 
when all the stock of a private corporation is owned by one 
person, a mortgage executed by him creates a valid equitable 
lien on the property of the corporation, enforceable against 
him and his representatives, and it is not necessary for the cor
poration, as such, to unite with him in the mortgage'" 

§ 61. Mortgage of Oorporate Pranchises.-Although the 
question is not entirely free from doubt, the weight of authority 
inclines to the doctrine that a corporation cannot lawfully 
mortgage its franchises without authority from the power 
which created it and bestowed its franchises upon it.8 A 
study of the decisions, however, will show that this doctrine is 
mainly, if not exclusively, applied to those corporations which, 
on account of the nature of their business, are regarded as 
public or quasi-public bodies, and arc under the obligation of 
discharging certain duties to the public. It is not lawful fot: 
such corporations to dispose of their property in such a man
ner as to incapacitate themselves for the performance of these 
duties; and since their franchises are conferred in considera
tion of the assumption of duties and responsibilities on their 
part, such rights should not be transferable without the con-

• Rev. Stat. m. c. 32, 132. 
'State Nat. Bank v. Union Nat. 

Bank, 168 Ill. 619, 48 N. E. Rep. 
82, afllrming 68 Ill. App. 26. 

• Swift v. Smith, 66 lid. 423, & 
Atl Rep. 634. 

• Pullan v. Cincinnati, etc., R. 
Co.,4 BiBB. 3& Fed. cas. No. 11,461; 

Commonwealth v. Smith, 10 Allen 
(Mass.), 448: Coo v. Columbus. P. 
tI: I. R. Co., 10 Ohio St. 372: At
kinson v. Marietta &: C. R. Co., 15 
Ohio St. 21; G10nlDger v. Pltta
burgh tI: C. R. Co., 139 Pa. at. 13, 
21 Atl. Rep. 21L 
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sent of the incorporating power. As to corporations of other 
kinds, it is almost universally the case that their franchises, 
as such, have little or no pecuniary value, and therefore the 
application of tlie doctrine to them is not important. 

In Dlinois, it is provided by statute that any railroad cor
poration organized under the laws of the state shall have power 
,. to borrow such 8UDl8 of money as may be necessary for com
pleting, finishing, improving, or operating any such railway, 
and to issue and dispose of its bonds for any amount 80 bor
rowed, and to mortgage its corporate property ana francA;'" 
to secure the payment of any debt contracted by such corpora
tion for the purposes aforesaid," provided the holders of two
thirds of the stock of the corporation shall consent.7 Under 
a provision of this character the franchises are not only sub
ject to be mortgaged, but will also pass to and vest in the 
purchaser at foreclosure sale. "Authority to mortgage the 
franchises of a railroad company necessarily implies the power 
to bring the franchises 80 mortgaged to sale, and to transfer 
them, with the corporeal property of the company, to the pur
chaser.' '8 Hence, where a corporation has power by charter 
or statute to mortgage its property and franchises, it cannot 
allege, as against a purchaser at the foreclosure sale, that a 
conveyance of its franchise is prohibited by law. In one of the 
cases, it appeared that the franchise in question consisted of 
the right to construct and operate an elevated railroad, with 
a right in the company to use the streets of a city for its 
tracks, but the city ordinance granting this right provided that 
the consent therein given should never authorize another per
son or corporation to use the franchise. It was held that this 
did not preclude the mortgaging of the company's property 
and franchise for the purpose of raising money to build thp 
road, and that such a mortgage would not be ultra vires, al
though a purchaser at a sale on foreclosure of the mortgage 
would, as to such franchise, acquire no right to operate the 
road without the consent of the city. It was said: "The con
veyance of its own right to use the franchise may have given 
no right thereto to the purchaser as against the city. It did, 
however, as against the mortgagor. The conveyance was good 
as between the parties. The city could exercise its discretion 

'ReT. Stat. Dl. c. 114, 110, c1. • New Orleans, S. F. 01: L. R. Co. 
10. T. Delamore, 114 U. S. 601. 
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about giving ita consent to the purchaaer to use the franchise. 
As to this, the purchasers at the foreclosure sale took the' 
chances. But the sale of even 'a worthless thing, all parties 
knowing the facts and taking the risks as to its thereafter'be
coming valuable, is not invalid. The refusal of the city to 
authorize the purchaser to use' the franchise might a1fect ita 
value perhaps, but would not avoid the 'sale as between thP 
parties. ' '9 A similar deciiion in another state instructs us that 
a· provision in a municipal 'ordinance forbidding 'a gas com
pany to sell its property, franchises, or privileges to another 
gas company does not prevent the mortgaging of ita franchise'S 
and a sale under foreclosure to a ne1V company.le ' Alld the 
supreme court of the United States has also decided 'that, 
where the charter of a corporation, giving the exclusive right 
to use certain water power, gives it authority to sen all i1& 
rights under its charter, it may mortgage the same; and the 
franchises granted are not of so personal and exclusive a Char
acter that the mortgage would be void aa far aa it included 
them.ll 

§ 62. AuthoritJ of Board of ])jrectora.-Except in certain 
instances to tie presently mentioned, it is within the powe1'8 
of the board of directors of a busineBB corporation to execute a 
mortgage upon its ·property, for the purpose of securing a debt 
of the corporation, without the authorization or consent of the 
stockholders. "It is ·undeniably the law," says the supreme 
court of Illinois, "that all busineBB relating to the legitimate 
objects of the corporation, authorized by ita charter, ,may be 
transacted by the directors without the sanction of the stock
holders. The act under ·which the gas company [the mort
gagor in this case] was incorporated provides that such com
panies shan have power to borrow money and secure the same 
by deed or lien on their real or personal property or both. .As 
borrowing money for the purpose of forwarding the objects 
of the corporation is among the ordinary duties of the board 
of directors, it follows that the directors may secure the same 
by deed or other lien. It is a part of the business transactioDs 

• Chicago 01: South Side Rapid 
'TraDait lL Co. T. Northel'D Traet 
Ca.. to Ill. App. 440, a1Brmed on 
appeal, Wells T. Northern Trust 
Oc».. 1'6 III. 188, 61 N •. E ... Rep. ,1,s. 
, i. City at DetrDlt v. Mutual Gu 

co.. 43 JIlch. 694, 6 N. W. Rep. 
1039. ' ,. .. ; 

1~ WllJamette Woolen .,.. Co. 
T. Bank of Brltlsh CoI1UDbla. IlJ 
U.8.181. 
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" . 
of the corporation which has always been regarded as within 
the provilme of·the 6eeton to:per.ff)rm/~a : . :.' .. ' •. f i 

Exceptions to this lrule 'are ieund in the ease of corpora
tions not formed for purposes of pecuniary profit--such 18 re
ligious, charitable, scientific, literary, or social organizatiens-'
and in the case of railroad companies. In retard to the ,f-ermel' 
class, the statute provides that the trustees, blanagers, or.cD
rectors may borrow money,.to·beused solely for the'purpo8P.8 
of their organizanoD, and mortgage the corporate ppoperty 
therefor, but only "upon 'consent of the corporation; sooiety, 
or association, expressed by the vote of a majority of· the' Jnem

bers thereof."1. : In regard to railroad companies, there" is·. 
positive provision that tha consent of the holders of two-thirds 
of the stock of 'tiJ.ecorporation shall be necessary to the 'V8lid~ 
ity of a mortgage on its corporate property and franchiaee.1-& 
But while these requirements were meant to be complied with, 
and their neglect may destroy the validity of the mortgage, 
yet it must be remembered that the stockholders who nouid 
have authorized an act in advance. may give it validity by 
their subsequent ~atification. In Illinois, the decisions do not 
appear as yet to have dealt with the effect of such ratification 
on the part of stockholders. But in other states, this rule is 
fully recognized. It is laid down as a general rule that, where 
the statute requires the authorization, by vote or otherwiae, of 
a certain proportion of the stockholders of a corporation, in 
order to enable the directors to mortgage its property, the di
rectors cannot make a valid mortgage without such authority. 
Yet, though the mortgage may not be valid at its inception, it 
will become binding and effective if not repudiated by the 
stockholders. The latter have the power and capacity to ratify 
the act of the directors; and when there are no intervening 
rights, the ratification will relate back to the date of the act 
ratified. Nor is it necessary that there should be a direct pro
ceeding with an express intent to ratify. It may be done in
directly, and by acts of recognition and acquiescence,- such as 
accepting and enjoying the fruits of the mortgage,or by'acts 
which are inconsistent with disapproval and repudiation.15 

IS Wood v. 'Wh~len, 93 m. 163. 
And see Hodder v. Keuturky Ie G. 
B. R. Co., 7 Fed. Rep. 793; Thomp. 
IOD v. Natches Water Co., 88 MI-.. 
• U, 9 South. Rep. 811. 

11 Rev. Stat. 111. c. 3t, 11"32, 43. 
It Rev. Btat. Ill. c. 114, 120;' cl. 

10. 
·11 Scott v. Firat Methodist 

Chureh,· 60 -Mich. 128, 11 ·N. "W • 
I , " ~ " ',' .. 
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In regard to the action of the directors of a corporation in 
mortgaging its property, in cases where the assent of the stock
holders is not required bylaw, it is held that irregularities in 
the meeting of the directors of the corporation at which the 
mortgage is executed do not affect the mortgagee dealing in 
good faith with the company, but such mortgagee has the right 
to assume that the provisions of the by-laws have been com
plied with. Thus, the defense that a meeting of the board of 
directors, at which a mortgage of its property was made, was 
held under an irregular notice and at an unauthorized place, 
is not available in a suit to foreclose the mortgage, where no 
action has been taken in disaffirmance of the proceedings at 
the meeting or in repudiation of the note or mortgage.1S 

§ liS. lIortgap lIIade by Oftloers of Oorporation.-The offi
cers of a business corporation have generally no power to in
cumber its property by a mortgage, unless authorized by the 
board of directors. At the same time, where a mortgage, which 
i. regular on its face, has been executed in the name of the 
corporation, signed by the properly constituted officers, and 
sealed with the corporate seal, it is prima facie evidence that 
the mortgage was made by the authority of the corporation, 
and parties objecting must assume the burden of proving that 
it was not 80 executed.l1 And in the case cited it was also 
held that. though the mortgage may have been executed orig
inally without competent authority, yet the board of directors 
may adopt the instrument, giving it the full force of a deed of 
the corporation, by a simple resolution to that effect, without 
the form of again attaching the seal of the corporation to the 
paper. But a mortgage executed by the president of an Il
linois corporation, upon corporate property in Illinois, is in
valid when executed in pursuance of a resolution of the direc
tors at a meeting held ontside the state, not authorized by a 

ReP. 891: Beecher T. Marquette a: 
PacUlc Rolllng M1ll Co., 45 Mlcll. 
103, 'I N. W. ReP. 695: Rochester 
SaT. Bank v. Averell, 96 N. Y. 467: 
Teus W. Ry. Co. T. Gentry, 69 
Tex. 625, 8 S. W. Rep. 98. The ease 
last cited was ruled ,under a statute 
of Teus which enacts that no 
mortpge of a railroad company 
eha11 be valid unleaa author1Hd by 

resolution adopted by a vote of 
two-thirds of all the stoek,-a re
quirement exactly similar to that 
In DIlnols. Compare, however, 
Duke T. Markham, 105 N. car. 131, 
10 S. E. Rep. 1017. 

18 Ashley Wire Co. v. llUnols 
Steel Co., 164 Ill. 149, 45 N. E. 
Rep. 410, aftlrmlng 60 Ill. App. 179. 

IT Wood v. Whelen, 93 m. 151. 
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two-thirds vote of the directors as required by the act on cor· 
poratioD8; and it is not cured by the fact that it might have 
been valid if it had been executed by the president UDder his 
general powers, where it appears that the president, in execut
ing the mortgage, acted in pursuance of the resolution and not 
on his own authority. But even such a mortgage may be sub
sequently ratified and confirmed by the directors, by due and 
appropriate action, "though not to the prejudice of intervening 
liens.18 In another state, we find a decision to the effect that 
a mortgage executed by the president and secretary of a cor
poration, instead of by its directors, and without any formal 
authorization, is nevertheless valid where there were only three 
directors, and two of them were the officers mentioned, and the 
money secured by the mortgage was received by the corpora
tion and used for its benefit.ls 

§ Me Defeue of Ultra Vir. and InvaliditJ.-1f a mortgage 
given by a corporation is ultra vires, no one but the state can 
take advantage of the defect of power involved; that is to say, 
where a person dealing in good faith with a corporation, has 
loaned money to it, on the security of a mortgage given by thc 
company, which money has actually been received and used by 
the corporation for its own purposes, the corporation will not 
be allowed to plead the defense of ultra vires in a suit to fore
close the mortgage, or in a proceeding on its own part to have 
the instrument cancelled or its foreclosure enjoined.20 This 
applies not only to cases where the corporation was restrained 
by its charter or by general law from raising money by mort
gage on its property, and to cases where the mortgage was 
executed without due authority from the corporation mort· 
gagor; but it is also laid down that the illegality of the purpose 
for which a corporation was originally organized cannot be
come a material inquiry in a suit to foreclose a mortgage upon 
the property of the concern, if the mortgage was made while 
the corporation had power to create it, and the illegality was 
wholly extriDsic to the mortgage.21 

11 State NaL Bank v. Union NaL 
Bank, 168 Ill. 619, 48 N. II. Rep. 
a, afllrmlng 68 Dl. App. 26. 

II Dexter v. Long, 2 Wash. SL 
436, 27 Pac. Rep. 271. 

10 Jones v. New York Guaranq 
Co., 101 U. S. 622; BradlC!)' v. Bal· 

lard, 66 Dl. 413; Darst v. Gale, 88 
Dl. 137; Ward v. Johnson, 96 IlL 
216; Wright v. Hughes, 119 Ind. 
324,21 N. E. Rep. 907. 

11 Dickerman v. Northern Trust 
Co., 176 U. S. IlL 
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While the mortgage of a corporation, like that of a privat~ 
individual, must be supported by a valid consideration, and 
will be invalidated by a fraudulent or illegal purpose, it is the 
rule that a corporation may prefer one creditor to another; anil 
a mortgage made by a solvent corporation will not be rendered 
invalid by the mere fact that the mortgagee was an officer, 
director, or stockholder of the company, provided the debt to 
be secured was a genuine obligation of the company.22 But if 
the officers or directors of a corporation, in violation of their 
duty and in betrayal of their trust, secure their own claims by 
mortgage, to the injury of stockholders and creditors, the mort
gage is not valid.28 And where, on the organization of a 
corporation, one of the subscribers advances more money thau 
the amount he has subscribed, the excess being in payment for 
stock issued to another subscriber, the corporation is not liable 
for such excess, and a note and mortgage given by it· therefor 
are invalid.lf 

§ 155. Mortgages by' Bailroad Oompanies.-In the absence 
of some special statute to the contrary (or in respect to mat
ters not expressly regulated by statute), railroad mortgages 
are subject to the same laws as all others.211 In Dlinois, how
ever, there are several important particulars in which securi-

•• Mullanphy Bank v. Schott, 136 
m. 666,26 N. E. Rep. 640; a1Ilrm
lng 84 IlL App. 600; Omaha Hotel 
Co. v. Wade, 97 U. S. 18. "Cor
poraUons can make contracts and 
transfer property, pOBBeasing the 
same powers In such respects as 
private Individuals. Such Is the 
rule In the absence of a statute 
and therefore It has the right to 
prefer one creditor to another. The 
fact that the preference Is exer
cised In favor of directors or share
holders of the corporation Is Im
material, although the director or 
shareholder may have voted for 
the proposition. and the security 
gtven was to secure an Indebted
DeBB to himself." Warfield v. 
Marshall County Canning Co., 'l2 
Iowa, 666, 84 N. W. Rep. 467 • 

.. Koehler v. Black River lI'alla 

Iron Co., 2 Black (U. 8.) 715. ThUll, 
where the directors of a ratlroad 
company voted to lBBue bonda of 
the compaU)' to be used or 801d 
to aid In the construcUon and 
equipment of the company's road, 
and the president laaued them ID 
payment of Indebtedneaa of a land 
company, of which he was also 
president, to persons who )mew 

for what purpOB8B they had been 
voted, It was held that the boJida, 
being without consideration to the 
railroad company, were ultra v1ree 
and VOid, and that the persons to 
whom they were lBBued were DOt 
bona fide holders. CIty of Chicago 
v. Cameron, 22 Ill. App. 91. 

tt Hodson v. Eugene Glasa Co., 
166 Ill. 397, 40 N. E. Rep. 971, af
firming 64 m. App. 248. 

.1 Palmer v. Forbes, 28 DL aOL 
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_ of this kind have been made the subject of legislation. In 
ihe first place, the constitution provides that no railroad com
pany shall issue any stock or bonds except for money, labor, 
or property actually received and applied to the purpose for 
which such corporation was created.lIs In the next place, the 
statutes give such corporations power to borrow money, and 
to mortgage their property and franchises for its repayment, 
but only for" such sums of money as may be necessary for com
pleting, finishing, improving, or operating any such railway;" 
and the consent of the holders of two-thirds of the stock of the 
corporation shall be necessary to the validity of a mortgage 80 

given.2T But it is held that the act relating to chattel mort
gages was never intended to apply to railroad mortgages. And 
hence a mortgage or deed of trust made by a railroad company, 
embracing all its real and personal property, with its franchise, 
made in pursuance of expre88 authority in its charter and re
corded in each county through which the road P&88es, will cre
ate a valid and binding lien on its personal as well as its real 
property, notwithstanding it has not been acknowledged in 
accordance with the requirements of the chattel mortgage 
act.28 A mortgage given by a railroad company to secure the 
payment of its bonds, which declares that it shall include all 
property owned or to be acquired by the company, will oper
ate upon after-acquired property as soon as it is obtained by 
the mortgagor.-

I G8. Beligioua OorporatioDl.-By statute in Dlinois, the 
trustees of a religious corporation, when 80 directed by the 
congregation, church, or society, may "mortgage, incumber, 
sell and' convey any real or personal estate of such corpora
tion, provided that no mortgage, incumbrance, sale, or con
veyance shall be made of any such estate so as to defeat or 
destroy the effect of any gift, grant, devise, or bequest whicll 
may be made to such corporation. "80 The limitation contained 

.. CoDBt. DL art. n, 112. A Cushman v. B0D8eld, 86 ID. App. 
plan of reorganization of a rall- 436. 
road COJDPIUl7 upon foreclosure of If Rev. Stat. DL Co lU, 120, cL 
ita mortgage, by which It 18 agreed 10. And see, supra, I 62. 
that the proP81't7 shaD be bought .1 Cooper v. Corbin, 106 DL 224. 
Ju by a trustee for the bondhold- .. Frost v. Galesburg, E. .I: Eo 
81'8, to whom new bonds for a R. Co., 16'1 ID. 161, 4'1 N. E. Rep. 
larger amount than the old shall 86'1: Coopers v. Wolf, 16 Ohio St. 
be IlII1led, Is not void for con1Uct 628. 
with thU constitutional prov1slon. .0 Rev. Stat. ID. c. 82. 148. 

I 
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in the last aentenC8 is the on17 restriction upon· the po .... 
of such an organization to pledge its property 81 security for 
ita debts. Subject to this one condition, a religious society 
has full power to borrow money for the legitimate purposes 
of its incorporation, and to mortgage its real estate 81 security 
for the same.It .As to the authority of the trustees in thia re
gaM, and the necessity of the consent and direction of the 10-

ciety or church, we are to read the specific direction of the 
statute in connection with a general clause in the same act, re
lating to all corporations formed· not for purpoaes of pecun.iary 
profit, which declarea that the trustees or directors of such 
bodies may incumber the property by mortgage "upon consent 
of the corporation, society, or association, expressed by the 
vote of a majority of the members thereof. "II .As to the power 
of the congregation or members of the church to validate, by 
subsequent ratification, a mortgage made by the trustees with
out their previous consent or direction, the reader is referred 
to section 52, above, where thia subject is di8cuaaed in general 
terms. 

§ 5'1. Loan .Al8oc1atiODl.-A loan association, organized UD

der the act of 1879, has no authority to acquire and hold real 
estate except such as has been mortgaged to it or in which 

. it has an interest; and therefore such an association has no 
power, in exchanging properties, to acquire a lot in which it 
had no interest and assume a mortgage thereon, and no de
ficiency decree can be rendered against it on foreclosure of the 
)Dortgage.11 

§ 58. lIIUDiclpal Oorporati0D8.-Whatever may be the rail" 
in other states, it appears to be well settled in Illinois that a 
municipal corporation cannot mortgage its property unless 
directly authorized thereto by statute. It is said: "CountiN 
are political subdivisions of a state for governmental purposes, 
only possessing a low order of corporate existence, and for this 
reason they are generally designated 'quasi corporations' and 
are conceded to possess no powers except such as are expreasly 

II Zion Church v. Mensch, 178 
nt. 226, 62 N. E. Rep. 868, atllrm
Ing 74 nt. App. 116. And see 
Scott v. Firat Methodist Church, 
60 Mlch. 628, 16 N. W. Rep. 891; 
KeIth .. Perry Coal Co. v. Bing-

ham, 97 Mo. 196, 10 S. W. Rep. a. 
al Rev. Stat. 111. c. 32, IU. 
aa NaUonal Home Bldg ... Loan 

Aaa'n v. Home Savings Bank, 181 
111.36,64 N. E. Rep. 619. reveralq 
79 DL App. 803. 
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or by necessary implication conferred upon them by the legis
lative department of government. In conformity with this 
well-recognized principle, it was settled at an early period in 

SlS'UC&&'&'" history, and thz:; h"en steadily 
that a county haa to give away 

tiaz"Z'"ZZff of its funds tor a purpose 
'municipal ,,,,,",,,,,,,,&fHH'" 

mortgages on "is not to bff 
among their general powers-if indeed they may be said to 
have any such powers-is too palpable to admit of serious dis
cussion. "., 

§ 69, OoDlOlidated (JorporatiODl.-A mortgage made by an 
organization assuming without warrant of law to act as a cor-

tmzmed by the several railrffah 
for the reaffffll thffre is no .. n1'onn,,& 

capacity to bound.311 But thff 
stock of a railooffh created by 

fftate with that ffoffffted by the la,oo 
linois does not make the consolidated corporations one corpora
tion of both states or of either, but the corporation of each 
state continues a corporation of the state of its creation, al
though the same persons, as officers and directors, may manage 
and control both corporations as one body. And where, after 

&o&O""'$3"',&""".''',U' by tlie name of thi& tllinOiff 
made the Baffffff the other .. n"'r,m", 

"orporation, SUz;h &,&&",",&W!! 

ot the lllinois corporation, and is legal and valid as sucli.fff 

"Scates T. King, 110 D1 .• 68. II Racine .. Miss. R. Co. T. 

I. American Loan .. Trust Co. T. Farmers' Loan .. Trult Co., 49 DL 
Minnesota .. N. W. R. Co., 167 33L 
m. 841, 42 N. m. ReP. 163. 

Digiti [e 



CHAPTER VI. 

FORM AND CONTENTS OF JlORTGAGBS. 

160. Formal Requisites of a Mort
gage. 

6L Description of Parties. 
81. Deacrlptlon of Property Mort

gaged. 
... Statement of Debt Secured. 
84. Anticipation of Time of Pa7-

ment. 
66. Covenant for P&7ment of 

Debt. 
... Habendum. 
..,. Covenants of Title and War-

rant)". 
88. Tu and lnaurance ClaUBell. 
69. Provision for Solicitor's Fee. 
'10. Clauae of Defeasance. 

I '1L StatutOI'J' Form of Mortlqe. 
'12. Erasures and AlteratiODL 
'13. F1ll1ng BlaDka. 
'14. Rules for Construction of 

Mortgages. 
'16. Reformation of a Mortpp lD 

JIlqult7. 
'16. Same; As to Ml8takee of Law. 
'1'1. Eqult)" Wlll Not Create New 

Contract. 
'13. Reforming Mortgage of Mar

ried Woman. 
'19. IDte"enlng Rights of Third 

Persons. 
80. Cancellation of Mortgagee. 

§ 80. 1'0I"IIl&l Bequisites of a lIortpge.-No particular form 
or language is necessary to constitute a mortgage; if a con
tract for the conveyance of land is intended as a security for 
a debt, it is a mortgage, whatever may be its form or the name 
given to it by the parties.1 It is only requisite that the instru
ment should evince a present purpose on the part of the 
grantor or mortgagor to convey the title to specified real estate 
(sufficiently described to render it capable of identification) 
to a designated person as mortgagee, to be held by the latter 
as security for the payment of a certain sum of money or for 
the performance of some other act on the part of the mort
gagor.1 It is not essential that an instrument of conveyancc 
should follow any exact or prescribed form of words, pro
vided the intention to convey is expressed; courts will so con
strue a conveyance as to give effect to the intention of the 
parties, and if it cannot operate as intended by the letter, it 
will be held to operate in some other form, to effect that in· 
tention.a Thus, an instrument which, to secure an indebted-

1 Bredenberg v. Landrum, 32 S. 
Car. 216. 10 S. E. Rep. 966; Schriber 
V. I.e Clair, 66 Wis. 679, 29 N. W. 
Rep. 670; Cotterell v. Long, 20 
Ohio, 464. 

84 

2 New Orleans Banking .Asatn v. 
Adams, 109 U. S. 211. 

• Croaa v. Weare CommlsslOD 
Co., 163 Ill. 499. 38 N. B. Rep. 1033. 
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Bess, purports to "grant, sell, convey, and confirm" an elevator 
attached to realty, describing the same as "the steam elevator 
on the railroad elevator lot," will operate to convey such ele
vator as real estate, although the jnstrument is written upon 
a chattel mortgage form, and acknowledged as such, and the 
property is referred to in the instrument as "goods and chat
tels."t So, an instrument executed and acknowledged in due 
form by the holders of the legal title to real estate, which re
cites the execution and recording of a mortgage on such prop
erty, the destruction of the record of the mortgage by fire, the 
re-establishment of the record according to law, and which 
admits a specified sum to be due on the mortgage, which sum 
the parties thereby agree to pay in installments, is itself a 
mortgage and may be recorded as such.I 

It may be remarked in this connection that the date of a 
mortgage, if material at all, is important only in fixing the time 
for the payment of the debt secured Hence post-dating the 
mortgage does not prevent its becoming operative immediately 
upon its delivery. It creates a }!resent charge upon the prop
erty, of which subsequent purchasers or incumbrancers are 
bound to take notice if the instrument is recorded.' 

181. DelcriptiOD of Partiea.-The parties to a mortgage 
must be 80 described in the instrument as to be identified with 
certainty. The omission of the name of the mortgagee from 
the granting clause will invalidate the mortgage if nothing 
else appears to identify the party to whom the conveyance is 
supposed to be made; but not if the party intended as mort
gagee is plainly identified by other parts of the instrument, 
as, by being explicitly named in the recital of the indebtedness, 
or in the habendum clause.' So, where the name of the mort
gagee is by mistake written in the blank left for the name of 
the mortgagor, and the name of the mortgagor in that left for 
the mortgagee, but the instrument is signed by the right party, 
and is acknowledged by the signer, the mistake in the trans
position of the names being evident, the mortgage will not be 
invalidated thereby, and its re.cord will be notice to subse-

• CI'088 T. Weare Commission 
Co., 163 Ill. 499, 38 N. E. Rep. 1038. 

II Bunt T. Innis, 2 Woods, 103, 
1I'ed. Cas. No. 6,892. 

e Jacobs T. Denison, 141 Mass. 
117, 6 N. E. Rep. 626. 

T Rlcbey v. Sinclair, 167 Ill. 184, 
47 N. E. Rep. 364, reversing 67 IlL 
App. 680. And see Sbirley v. 
Burcb, 16 Oreg. 83, 18 Pac. Rep. 
351. 
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86 FORK AND CONTJ!lNTS OF MORTGAGBS. U6a 
quent purchasers from the mortgagor.s A trifling mistake in 
the name or description of" either of the parties, arising from 
a mere clerical error and apparent at sight, where there is no 
mistake as to their identity (such as a slight misnomer of a 
corporation, not calculated to mislead- or to raise an uncer
tainty as to the corporation intended), will neither invalidate 
the instrument nor require its reformation.8 So, a mortgage 
is not invalidated by the fact that the mortgagor and his wife 
are described by Christian names or initials which do not be
long to them, in the granting, defeasance, and testatum 
clauses, and in the certificate of acknowledgment, if they sign 
the instrument in their true and proper names.10 

While a mortgage purporting to be given to a grantee who 
has no real existence is a nullity, it is not 80 with a convey
ance to a real person under an lUIIIumed name. As observed 
by the court in California: "If there be no grantee, and the 
deed is to a mere fictitious name, it is obvious that it is a 
nullity. But if there be a person in existence, and identified, 
and delivery is made to him, it makes no difference by what 
name he is called. He may assume a name for the occasion, 
and a conveyance to and by him under such name will pass 
the title."l1 But the fact that the grantee in a mortgage is 
described by a wrong name will not invest him with the right 
to sue for foreclosure in a fictitious name. He must sue in 
his proper name, averring in his bill that the defendant made 
the mortgage to him by the name mentioned therein. If, on 
the other hand, he sues in the name given in the mortgage, 
the mortgagor will not be estopped to plead the misnomer in 
abatement.12 It is held that a wife joining in a mortgage is 
sufficiently described therein if her first name is given and shd 
is described as the wife of the other grantor; as in the formula 
" John Doe and Jane, wife of said John Doe. "18 

§ •• Description of Property Mortgaged.-Where the de
scription of the property covered by a mortgage is so indefinite 
that it cannot be identified, or if the description calls for prem
ises which have no existence., or which cannot possibly be 

• Beaver v. Slanker, 94 Ill. 176. 
• GermaDtowD Farmers Mut. IDS. 

Co. v. DhelD, 67 Wis. 621. 
10 Dodd v. Bartholomew, 44 Ohio 

st. 171,6 N. E. Rep. 866. 

11 WIlSOD v. White, 84 Cal. 239, 
2' Pac. Rep. 11' • 

11 PlDckard v. MllmlDe, 76 Ill. 
'53. 

11 Edgell v. HageDs, 63 Iowa, 223, 
6 N. W. Rep. 136. 
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found, the mortgage must be considered void, and the courts 
cannot receive extraneous evidence to explain the intention 
of the parties, nor reform the mortgage.It But a latent 
ambiguity in the description-that is to say, an ambiguity 
which is not inconsistent with a clear intention on the part of 
the grantor, but arises from the uncertainty or inaccuracy of 
the language employed-may be explained and removed by 
evidence extraneous to the instrument. For example, where 
the mortgage purports to grant a certain number of acres of 
land in a particular tract or division (the tract or division 
being unmistakably described), but it, transpires ~hat tht" 
grantor did not own land in that tract or division situated in 
such a part of it as would fit the description in the mortgage, 
it may be shown that he did own an equal number of acres 
lying in a different pan of the same tract or division, and the 
mortgage will then attach accordin&,. to his presumed intention 
to convey what he owned.1G So, where the mortgage describes 
a particular quantity of land, improved in a certain manner, 
situated in a designated section in a named county, it is not 
invalidated by the fact that there may be several sections of 
that number in the same county; for parol evidence is ad
missible to show that only one of the sections bearing that 
number included land owned by the mortgagor and improved 
in the manner described.!' 

1. Carter v. Barnes, 26 Dl. 464. 
The record of a mortgage operates 
as constructive notice to subse
quent purchaaara or incumbrancera 
onl,. ao far as the propert,. lB cor
recti,. described In the mortgage 
and record, unless It lB apparent 
from the record itself that there 
Is a misdescription. Slocum v. 
O'Day, 174 IlL 216, 61 N. E. Rep. 
248. The equity of a mortgagee 
In a tract of land intended to be 
mortgaged to him, but which Is 
mlBdeacr1bed in the mortgage, Is 
superior to the llen of a general 
judgment against the mortgagor, 
rendered before the mlatake in the 
deacr1ption had been corrected, but 
not to the lien of an attachment 
judgment against the particular 

land, rendered before correctioD 
of the faulty description, and be
fore the plaintiff in attachment 
had notice of the mortgagee's 
equity therein. Yarnell v. Brown, 
170 Ill. 862,48 N. E. Rep. 909. 

11 DeDlBon v. GamblIl, 81 III 
App. 170. And see Sharp v. 
Thompson, 100 Ill. 447. 

Ie Bybee v. Hageman, 66 Ill. 619. 
In this caaa, the mortgage de
scribed the property as "one ~ 
and a half In the northwest corner 
of section 6, togetherwlth the brew
ery contained therein," Bltuated In 
a designated county In the state 
of IllfnolB, but without giving an,. 
tOWDshlp and range. There being 
several sections in that county 
bearing the same number, the am-
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Again, where the description of the property mo~gaged 
contains enough to identify it with certainty and without 
ambiguity, but there is a clause added which is subordinate 
and incorrect, the latter part may be rejected as surplusage i 
and evidence is admissible to show that, striking out the in
correct part of the description, that which remains corre
sponds to the property actually owned by the mortgagor and 
intended to be covered by the mortgage.1T And it is held that 
where the lando is described by the numbers of the section, 
township, range, and meridian, and also by the name of the 
county in which it is supposed to lie, the former description 
will prevail over the latter, if the two are inconsistent.1S 

In explaining an ambiguous or imperfect description of prop
erty in a mortgage, recourse may be had. to the record of the 
deed under which the mortgagor claims i and it is held that 
the description in the mortgage, aided by that in a deed re
ferred to in the mortgage for greater certainty, even if de
fective, sufficiently describes the premises to put all persons 
upon inquiry and to charge them with notice.18 But while 
parol testimony is admissible to aid in locating the land by 
the description contained in the mortgage, such evidence as 
to what the records show as to land owned by the mortgagor 
at the time of executing the mortgage is not to be received; 
for the reason that the original deed, or the record of it, if the 
original cannot be produced, would be the best evidence,lIO 

blgult7 was held to be a latent 
one, and to be susceptible of elt
planation by evidence outside the 
mortgage, to show In what town
ship and range the land was situ
ated, and therefore the mortgage 
was not void for uncertalnt7. The 
ambigult7 was removed b7 evi
dence showing that. at the time 
the mortgage was made, the mort
gagor was living on a tract of land 
In the northwest quarter of sec
tion 5, township 6 north, range 1 
west, and had a dwelling-houstt 
and brewer,- there, and had no 
brewer,- anywhere else. In Myers 
v. Perr,-, 72 Ill. App. 460, It was 
held that a mortgage of lands 
properl7 on file In the recorder's 

omce, from the description of the 
lands in which the word! "town
ship" was lnadvertent1)' omitted b7 
the scrivener who drew It, Is 
nevertheless sumclent to put judg
ment creditors of the mortgasor 
upon Inqulr,- as to what particular 
lands the parties to the mortgage 
In question Intended to Incumber. 

IT Myers v. Ladd, 28 Ill. 415. 
And see Kruse v. Scripps, 11 m 
98. 

lS Sickmon v. Wood, 69 Dl. 829. 
10 Clark v. Wall1ck, 68 Ill. App. 

30. And see Bent v. Coleman. 89 
Ill. 864. 

20 Cornwell v. Cornwell, 91 nL 
414; Chicago Docl. &: C&nal Co. 
v. Kinzie, 93 Dl. 416. 

Digitized by Coogle 



163] J'OBII AND CONTmNTS OF JlORTGAGBB. 89 

Where the mortgage purports to convey" one acre of land" 
(or a designated number of acres) lying in a certain comer 
of a tract or division of land which is accurately described, 
it will not be void for the want of a more particular descrip
tion of the shape of the parcel conveyed, but will be taken as 
passing the designated quantity of land in the form of a 
square.II Finally, it has been pointed out by the supreme 
court of the United States that generality in the language em
ployed in the description will not nece88&rily render it void 
for uncertainty; for a mortgage or deed purporting to convey 
"all my estate," or "all my lands wherever situated," or "all 
my property," will be sufficient to pass the title.u 

188. ltaMmen' of Debt 8ecared.-A mortgage should set 
forth with certainty and precision the nature and amount of 
the obligation it is intended to secure. If given to secure an 
ascertained debt, the amount thereof should be stated; if to 
&ecure a debt not ascertained, such data should be given re
specting it as will put persons interested in the inquiry upon 
the track leading to a discovery; if meant to secure an existing 
or future liability, the foundation of such liability should be set 
forth. Failing this requirement, the record of the mortgage 
will not furnish constructive notice to subsequent purchasers 
or incumbrancers.18 But not every tri1iing error or uncertainty 
will have this effect. Thus, the record is sufficiently certain 
to be constructive notice even though the amount of the note 
llecured is not expressly stated, when the note is in other re
spects identified, and the rate of interest is specified, together 
with the number and amount of each interest coupon and the 
respective dates for their payment.2• So, where a promissory 
note secured by a mortgage provided for interest at a specified 
rate per annum after date, payable annually, but the mortgage 
described the note as bearing interest "from due until paid," 
but from subsequent recitals in the mortgage it might be in
ferred that the note bore interest from its date, it was held 
that the note was not so misdescribed as to prevent a fore
closure of the mortgage when default was made in the payment 

11 B7bee T. Hageman, 66 nt. 519; 
Rlche7 T. Sinclair, 167 Dl. 184, 47 
N. B. Rep. 3M, reTerslng 67 Ill. 
App. 580. 

a WU80n T. Bo7ce, 92 U. S. 820. 
.. Metropolitan Bank T. Godfre7. 

23 Ill. 579,603; Bergman T. Bogda, 
46 Ill. App. 351; Bullock T. Bat
tenhausen, 108 Ill. 28. 

I. Gardner T. Cohn, 191 In. 553, 
61 N. B. Rep. 492, a1!lrm1ng 95 DL 
App. 26. 
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of the first year's interest.- And the omission from the de
ICription of a note in a mortgage of a nugatory clause therein 
does not constitute a variance.lle 

It is also held that the recital in a mortgage of a larger 
amount to be secured than is really due to the mortgagee will 
Dot of itself avoid the mortgage, the same being duly recorded, 
88 against a subsequent purchaser without actual notice.1IT In 
fact, what is required by the law in regard to the statemf'nt 
of the consideration or indebtedness in a mortgage is Dot 80 

much truth as certainty or definiteneBB. A false statement 
or overstatement of the amount due will not per se make the 
mortgage void. It is a proper subject of inquiry at the in
stance of anyone whose rights are liable to be affected, and 
may be evidence of fraud between the original parties. But 
jf no actual fraud appears, mere inaccuracy of the statement 
88 to the consideration will not avoid the security. But at 
the same time it must be remarked that, where a mortgage 
does not purport to secure an existing indebtedneBB, but merely 
the payment of a certain note, and there was no such note in 
existence at the time the mortgage was made, it caDDot be fore
closed as drawn, to the prejudice of the intervening rights 
of third persons, although an indebtedness actually existed 
and a note corresponding to that described in the mortgage 
was afterwards drawn.lls 

§ M. AnticipaUon of TIme of Paplenl-A stipulation in 
a mortgage to the effect that the entire principal sum shall 
become due and payable,-or that the mortgagee may, at his 
option, declare it to be due and payable,-if the mortgagor 
shan fail to make due and prompt payment of any part of the 
principal or interest as it falls due, is legal and valid, and will 
be enforced by courts of equity as well as of law. Such a pro
vision is not properly a penalty or forfeiture, but merely an 
acceleration of the time of payment. And at any rate, where 
the penalty or forfeiture created by the agreement of the par
ties amounts to no more than a mere pecuniary obligation, 
equity will not grant relief against it when the default arises 

II KerrIll T. IIllfott, 55 m. App. 18 Ogden T. Ogden, 180 Ill. 648, 
S4. M N. E. Rep. 760, afllrmlng 78 III 

18 HoakiDa T. Cole, 34 m. App. App. 488: Whiting Paper Co. T. 

64L Buaae, 815 Ill. App. 288. 
n Klller T. Rouser, 2& DL App. 

88. 
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from negligence or a wilful and persistent refusal to pay whal 
is due. Stipulations of this kind in a mortgage are not to bp 
regarded with disfavor by the courts, but are to be construed 
and enforced, and the intentions of the parties ascertained, in 
accordance with the same rules which are applicable to other 
contracts.28 But such a provision is permissive only, and it 
does not of itself cause the notes secured by the mortgage to 
mature, upon such a default, so as to start the statute of limi
tations running against the debt.lo Nor will the negotiability 
of a note secured by mortgage be affected by a provision in the 
mortgage that the note may be declared due before the day 
fixed for its payment, upon the happening of some contin
gency.II 

181. OcweDant for Papumt of Debt.-It is not essential to 
constitute an instrument a mortgage that it should contain 
a personal covenant on the part of the mortgagor to pay the 
debt or obligation securedlll It is said: "In Great Britain, 
it is usual to insert in the mortgage itself a covenant for the 
payment of the money. When such a covenant is found in the 
mortgage, it being under seal, and the debt to secure which it 
was given is not [under seal], a bar to the recovery of the 
debt, if of a shorter period than a bar to a sealed instrument, 
could not affect the remedy on the covenant in the mortgage. 
If the statutory p~riod necessary to bar an unsealed instru
ment be of shorter duration than a sealed instrument, a mort
gage containing such a covenant given to secure the payment 
of a debt evidenced by an unsealed note would be governed 
by the longer period required to bar a recovery on sealed in· 
struments. "11 At the same time, it appears to be the accepted 
doctrine that a mortgage, unless it contains some express con
tract to that effect, is not of itself an instrument which imports 
personal liability; and the remedy on such mortgage is con-

It HoUBtoD v. Curran. 101 m. 
App. 208; Hoodl8118 T. Reed, 111 
DL 105, 1 N. B. Rep. 118; Ottawa 
Plank-Road Co. v. Murra7, 15 m. 
US; Ruggles v. Southern MIIUl. R. 
Co., 5 Chicago Lee. News, 110, Fed. 
Cas. No. lJ,lIL ADd see, Infra; 
I I'll. 

I. Watts v. Hoffman, 77 m. App. 
411. 

II Hunter v. Clarke, 18. m. 158, 
58 N. JiI. Rep. 297, a1Ilrmlng Clarke 
v. Hunter, 83 m. App. 100. 

I. Flags v. ManD, 2 Sumn. 48S, 
Fed. Cas. No. 4,847; Nlggeler v. 
Maurin, .4 IIInn. 118, 14 N. W. 
Rep. 369. 

II Harrill V. 11111s, J8 m. "-
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fined to the land put' in pledge, unless it is accompanied by 
some cause of action which of itself creates a personal liabil
ity, in which case the mortgage is merely a collateral security, 
and does not merge the claim.a• Hence, if the mortgage con
tains a covenant for payment, it imposes a personal liability on 
the mortgagor, in addition to the security furnished by thb 
land pledged, and although there may be no accompanying 
note or bond; but if there is no such covenant in the mortgage, 
and no collateral obligation in the way of a note, bond, or other 
separate evidence of the debt, the property alone is charged 
with the lien and must be looked to by the mortgagee as the 
sole source out of which he is to make good his claim,8G unless, 
indeed, he can prove by parol, as he is permitted to do, that 
the mortgagor verbally promised to pay the mortgage debt." 
Where the mortgage is given to secure the payment of a third 
person's notes, and contains no covenant to pay the debt, it 
is erroneous to enter a personal decree against the mortgagor 
for the balance of the debt that may remain after the sale of 
the mortgaged premises on foreclosure.1T And a recital, in a 
mortgage given to secure purchase money, that the debt is not 
payable until, by the vendor's conveyance of a certain home
stead interest to the mortgagor, and certain other acts, "the 
title is fixed up," embraces the perfecting of the defective 
title.·· 

§ 68. Babendum.-It is a well-established general rule that 
the use of the word "heirs," or other appropriate words of 
perpetuity, in the habendum clause of a mortgage or other 
deed of conveyance of lands, is essential to pass an estate in 
fee simple. But this is not an inflexible rule admitting of no 
exception or qualification. On the contrary, the manifest in· 
tention of the parties will prevail against the presumption aris
ing from the use or omission of technical terms. Thus, a mort· 
gage may be deemed to pass the fee, although the word "heirs" 
is not used, if this is evidently the intention of the grantor; 
as where the words employed, "mortgage and warrant," are 
BUfiicient to convey the fee in the state where the deed was 

It Baum v. TomkiD, 110 Pa. st. 
669, 1 AU. Rep. 535. 

aI Pioneer Gold Mining Co. v. 
Baker, 10 sa",. 639, 23 Fed. Rep. 
258. 

II Tonkin v. Baum, 114 Pa. St. 
414, 7 AU. Rep. 185. 

IT Hoag v. Starr, 69 m. 862-
II Weaver v. Wilson, 48 IlL lJ&. 
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made, though not in the state where the land lies .• t In regard 
to what may be called the quantity of the estate conveyed, it 
is held that, where the habendum clause of a mortgage, eon
taining a power of sale in the mortgagee, purports to pass cc all 
the right, title, interest, claim, demand, and equity" of the 
mortgagor in the premises, this will embrace all possible inter
est the mortgagor could have, including his equity of redemp
tion, so that a sale under the power would operate to cut off 
his right to redeem.tO 

§ frI. Oovenaatl of Title and Warran\7.-The defendant in 
a bill to foreclose a mortgage containing covenants of seisin 
and special warranty cannot set up a prior and paramount 
equitable title in himself.'! And in Dlinois, under the convey
ance act of 1874,'11 the use of the words "grant, bargain, and 
sell," in a mortgage, operates as a covenant to the mortgagee 
and his heirs that the mortgagor was seised in fee simple of 
the land mortgaged, free from all incumbrances, etc., and a 
title subsequently acquired by the mortgagor, whether legal 
or equitable, will inure to the benefit of the mortgagee.'· But 
a deed not purporting to convey an estate in fee simple abso
lute in the lands (as, where it merely quitclaims all the right, 
estate, title, and demand which the grantor has or ought to 
have in the property) is not such a conveyance as that an after
acquired title of the grantor will inure to the grantee under the 
statute. If one conveys lands with a general covenant of war
ranty against all lawful claims and demands, he cannot be al
lowed to set up as against his grantee, or those claiming under 
him, any title subsequently acquired, either by purchase or 
otherwise, but such new title will inure by way of estoppel to 
the use and benefit of the grantee and his heirs and assigns. 
But where the deed, on its face, does not purport to convey 
an indefeasible estate, but only the right, title, and interest of 
the grantor, although the deed may contain a covenant of gen
eral warranty, the doctrine of estoppel will not apply so as to 
pass an after-acquired estate to the grantee. The covenants 
of warranty in a deed are limited and restrained by the estate 

I. Brown v. Firat Nat. Bank. " 
Ohio St. 269, 6 N. E. Rep. 648. 

~oStrother v. Law, 64 IlL 413. 
u McJlalmeu v. Pauon, 37 Fed. 

Rep. 286. 

~I Rev. Stat. Ill. c. 30, I 8 • 
.. Pratt v. Pratt, 96 Ill. 184; El

der v. Derby, 98 Ill. 228. ADd Bee 
Gochenour v. Mowry, 33 Ill. 331; 
Wella v. Somera, 4 Ill. App. 297. 
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conveyed on the face of- the deed. These principles apply to 
mortgages and deeds of trust." By force of the statute, if A. 
conveys land to B., and B., in a mortgage of the same land to 
C., uses the words "has granted, bargained, sold, and con
veyed" to C., "his heirs and a88igns, forever," any subsequent 
interest that B. may acquire thereto by a deed to A. which 
inures to B.'s benefit, will pa88 by the mortgage to C., or by 
any sale made pursuant to its terms." 

§ 88. Tax and IDsuranoe Olauses.-Mortgages and deeds of 
trust usually contain a covenant on the part of the mortgagor 
or grantor to pay all taxes which may be &88e88ed against the 
property during the life of the mortgage, and also (if the prop
erty is improved) to keep it insured for the benefit of the mort
gagee in some good and responsible insurance company. And 
it is commonly provided that the mortgagee shan be reim
bursed for any money expended by him, for his own protec
tion, in consequence of the mortgagor's failure to comply with 
this undertaking. But the parties may go further than this, 
and make the neglect or refusal of the mortgagor to pay taxes, 
or to insure the property, a breach of the condition of the 
mortgage, entitling the mortgagee to an immediate foreclosure. 
The supreme court of another state has held that a stipulation 
in a mortgage that, upon failure to pay taxes levied on the 
mortgaged premises, the principal debt secured thereby shall 
immediately become due and payable, is valid. It was said: 
"There is nothing to vitiate such a contract. It is not pro
hibited by statute, nor against public policy. Nor is it a hard 
contract, which it would be unconscionable to enforce. The 
lender of money may well insist that the security be kept in
tact or the loan mature. This is but parallel to the case of 
a stipulation that, upon a failm:e to pay interest promptly, the 
principal shall become due. Such stipulations have almost 
invariably been sustained.".e 

§ 69. Provision for Solicitor'. Pee.-A mortgage may con
tain a stipulation to pay a reasonable sum for the fee of the 
complainant's solicitor, in case of a foreclosure or bill filed for 
that purpose, to be included in the decree. Such an agree
ment on the part of the mortgagor is not contrary to public 

44 Holbrook v. Debo, 99 III. 373; 45 Gibbons v. Boag, 95 D1. '5. 
Bowen v. McCarthy, 127 III. 17. 18 48 Stancllft v. Norton, 11 Kana. 
N. ]II. Rep. 757.' 218, per Brewer, J. . 
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policy, nor is it prohibited by any law, nor will it, by itself, 
:render the mortgage usurious." But if the fee so promised 
to be paid is intended as a mere gratuity, it is without consid
eration; and if it is intended as a cover for usurious interest, 
it is prohibited by the statute and for that reason cannot be 
enforced. U it is intended to indemnify the mortgagee against 
the expense of a foreclosure, it will be allowed to the extent of 
the attorney's proper and neceSBary services, but will not em
brace usele. and superfluous services on the part of the solici
tor, however extensive or laborious they may have been.·a 

§ 70. Clause of Defeuanoe.-Tbe "defeasance" clause in 
a common-law mortgage is that which provides that, upon pay
ment of the debt secured or performance of the other conditions 
of the mortgage, the instrument shall become void and of no 
effect, or that the estate thereby granted shall cease and de
termine, or shall revest in the mortgagor. It is not neceSBary 
that this provision should be inserted in the mortgage itself. 
In equity, a deed of land, absolute and unconditional on its 
face, but accompanied by a separate written instrument having 
the legal effect of a defeasance, will be held to be a mortgage; 
and in the same forum it is considered that even a parol defeas
ance, if clearly ascertained and established, will be sufficient 
to give the character of a mortgage to the transaction be
tween the parties, in whatever form they may have chosen to 
east it."1 If the defeasance is incorporated in the mortgagf' 
itself, according to the more usual and regular form, its lan
guage is not deemed very important, in the sense that it must 
follow. any established form of words; it is sufficient if the 
clause plainly shows the intention of the parties to terminate 
the estate of the mortgagee, upon performance of the condi
tions, and reinvest the mortgagor with the full legal title. Thus, 
a deed which is otherwise absolute on its face, but which con
tains the words "subject, nevertheless, to the right of redemp
tion of the property by the grantor," will be held to.operate 
as a mortgage.GO But the defeasance clause is of importance 

4T Halderman v. Maaaachuaetta 
lIut. Life Ins. Co., 120 Ill. 390, 11 
N. B. Rep. 526; Soles v. Sheppard, 
II Dl. 616; Fowler v. Equitable 
Trust Co .• 141 U. S. 411. 

•• Soles v. Sheppard, 99 Ill. 616. 
•• Supra. §I 19. 20. And see Jef

fer'l v. Hursh. 68 !.Ilch. 246. 26 N. 

W. Rep. 176; McMlllan v. Bluell, 
63 Mlch. 66. 29 N. W. Rep. 737; 
Pearce v. Wilson, 111 Pa. St. 14, 
2 AU. Rep. 99; Marshall v. Stew
art. 17 Ohio, 366; Cosby v. Buchan
an, 81 Ala. 574, 1 Bouth. Rep. 898 • 

110 Mellon v. Lemmon, 111 Pa. St. 
65. 2 Atl. Rep. 56. 
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in the construction of the instrument, when there is any doubt 
or ambiguity as to its meaning; for this is considered as the 
part which furnishes the plainest indications of the intention 
of the parties. The purpose of a mortgage, it is said, is most 
certainly manifested by the condition on which it is to become 
void, although other parts of the mortgage may be considered 
in connection with the clause of defeasance, if necessary. in 
the ascertainment of its meaning.lil 

§ 71. Statutory POnD. of mortgage.-The statutes of Illinois 
provide that C C mortgages of lands may be in the followinS 
form, substantially: 

The mortgagor (here insert name or names) mortgages and 
warrants to (here insert name or names of mortgagee or mort
gagees) to secure the payment of (here recite the nature and 
amount of indebtedness, showing when due and the rate of 
interest, and whether secured by note or otherwise) ~he fol
lowing described real estate (here insert description thereof) 
situated in the county of ----, in the State of Illinois. 
Dated this -- day of ---- A. D. 18-. 

A. B. [L. S.]" 

And it is also provided that "every such mortgage [in the 
statutory form], when otherwise properly executed, shall be 
deemed and held a good and sufficient mortgage in fee to se
cure the 'payment of the moneys therein specified; and if the 
same contains the words C and warrants,' the same shall be con
strued the same as if full covenants of seisin, good right to 
convey, against incumbrances, of quiet enjoyment, and general 
warranty, as expressed in section 9 of this act, were fully writ
ten therein; but if the words C and warrants' are omitted, no 
such covenants shall be implied.' '1i2 A mortgage, therefore, in 
the statutory form, with the addition of the words mentioned, 
carries with it all covenants of title, and is a conveyance of the 
fee. It does not differ materially from the common-law form 
of mortgage in respect to the rights of the mortgagee, and it 
enables him to maintain an action of ejectment, after breach 
of condition, against the mortgagor or any other person who 
may be in possession of the mortgaged property." It alSo 

11 Chambers v. Prewitt, 172 DL 
616,60 N. E. Rep. U6. 

II Rev. Stat. Ill. c. 80, I U (Starr 
a: c. 112). 

.. Eaker v. Heffernan, 168 IU. as. 
41 N. E. Rep. U13. 
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results from the statutory declaration that the words "and 
warrants" shall import an effect equivalent to the insertion of 
all the common-law covenants of warranty, that, where such a 
mortgage is given, a title subsequently acquired by the mort
gagor will inure to the benefit of the mortgagee. An estoppel 
arises against the mortgagor out of the covenants of title, so 
that he cannot deny his title or claim adversely to the mort
gage." 

§ '11. BranreI uul AlaratiODl.-An alteration in a mort
gage, made by the mortgagee or by anyone acting in his 
interest and behalf, after the execution of the instrument, will 
avoid it and prevent its foreclosure when (l) it is done with a 
fraudulent intent, (2) and without the consent or acquiescence 
of the mortgagor, and (3) when it changes the effect of the 
mortgage in some particular materially affecting the rights 
and obligations of the parties.1I1I All these elements are essen
tial. First, if there was no fraudulent or dishonest intention 
on the part of the person making the alteration, it will not 
avoid the instrument, although the effect may be to confer an 
additional advantage upon him. Thus, if the alteration is made 
in' good faith and in the honest effort to correct a real mistake 
and to make the instrument conform to the actual intention of 
the parties at the time of its execution, it will not invalidate 
the mortgage, though done by the mortgagee without the 
privity of the mortgagor, or by the mortgagee and one of th .. 
mortgagors acting in concert but without the consent of the 
other mortgagor.IIS Secondly, whatever may have been the 
motive or purpose of the mortgagee in making the alteration, 
his act may be validated by the consent of the mortgagor 
thereto, by his authorization of it, or by his acquiescence in 
the effect of the instrument as altered. More especially is this 
the case, where the change is only intended to correct an error, 
and the instrument is reacknowledged after the alteration.11T 

Thirdly, the alteration must have been materiaL On,this point 
it is said: "While the general rule is that the unauthorized 

"Legpr Y. Mutual Union L. I: 
B. Aaa'D, 148 DL 283, 88 N. E. Rep. 
M8. 

.. Dub Y. _Iebach, 9 Ill. App. 
": McInt7re Y. Velte, 168 Pa. Bt. 
1&0, Z6 AtL Rep. 'l39: JobDlOD v. 

, f 

Moore, 88 KanL 90, 6 Pac. Rep. 
406. 

.. Foote v. Hambrick, 70 MIle. 
167, 11 South. Rep. 687. 

17 CUler Y. Byer&, 28 DL .&pp. 
128, amrmed, U9 DL 867, 23 N. JIJ. 
Rep. 6O'l. 
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alteration of a contract by a party to it renders it 'Void, the 
rule has been 80 far relaxed, at least in this country, that BUC!h 
an alteration, though made by a party to the contract, will not 
destroy its validity unless the alteration is found to be ma
terial. • • • The effect of an alteration in a written in
strument depends upon its nature, the person by whom, and 
the intention with which, it was made. If neither the rights 
or interests, duties or obligations, of either of the parties are 
in any manner changed, an alteration may be considered as 
immaterial. "D8 But an alteration which increases the stated 
consideration of the mortgage must be regarded as material, 
and if fraudulently made by the mortgagee without the knowl
edge or cons~nt of the mortgagor, will prevent the enforcement 
of the mortgage as security for any portion of the debt de
scribed.A And the same is true of an alteration which gives 
the mortgagee a more speedy remedy upon the security, or 
authorizes a foreclosure upon a default not originally intended 
to make the mortgage fall due.eo 

Most of' the cases have been concerned with the effect of 
alterations made by the mortgagee alone. But it must also 
be observed that, in the case of joint mortgagors, an altera
tion made by one of them alone, in collusion with the mort
gagee, will avoid the mortgage as against the other mortgagor, 
not joining in the act or consenting to it. Thus, in a case in 
Minnesota, it appeared that a husband and wife joined in the 
execution of a mortgage, and after it had been signed and 
acknowledged by the husband, and had been signed by the 
wife, and had gone. out of her possession for the purpose of 
being delivered to the mortgagee, a clause providing for the 
allowance of attornt\ys' fees in case of foreclosure was inserted 
in the mortgage by the husband, with the knowledge and con
sent of the mortgagee and in his presence, but without the 
knowledge of the wife, and without her assenting thereto at 
any time. It was held that such insertion was, as to her, a 
material alteration of the mortgage, and that it would avoid 
the instrument as te her.SI But on the other hand, if an alter-

18 Ryan v. First Nat. Bank, 148 
m. 349. And see Elllott v. Blair, 
47 m. 342; Rodriguez v. Hayes, 78 
Tex. 226, 13 S. W. Rep. 298. 

SI Johnson v. Moore, 33 KaDa. 
90, 6 Pac. Rep. 408. 

10 McIntyre v. Velte, 163 Pa. at. 
360, 26 At!. Rep. 739. 

II Coles v. Yorks, 28 lIlAD. 4H. 
10 N. W. Rep. 776. 
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ation in • mortgage is made by a mere stranger to it, not act
ing in privity with the mortgagee, nor under his direction nor 
at his instance, it is what is technically termed a "spoliation" 
of the instrument. It does not destroy its legal effect nor 
invalidate it; but it then becomes the right of the mortgagee 
to have the instrument restored and enforced as originally 
executed.12 But the officer who takes the acknowledgment 
of a mortgage cannot, after its execution, change it in a ma
terial particular (as, in the description of the premises mort
gaged) without the assent of the mortgagor, even to make the 
document conform to the contract of the parties as he under
stands it.sa An alteration so made might not invalidate the 
mortgage, if made without the consent or direction of the mort
gagee, but he would not be able to enforce it as changed, 
but only according to its original tenor. There is also author
ity for the statement that, where a fraudulent alteration of a 
mortgage, being detected, is itself altered, so as to make the 
instrument read as it read at the time of its execution, the 
mortgagee, who had no hand in the falsification of the paper, 
will not be precluded from enforcing it according to its proper 
and original terms." 

Where the alteration is made, not in the mortgage itself, 
but in the note or other obligation which it secures, the effect 
on the enforcibility of the mortgage will depend on the 
presence or absence of a fraudulent intention. "In a court 
of equity a mortgage is regarded as an incident of the debt; 
and where a mortgagee has released or discharged the debt 
by a fraudulent alteration or destruction of the written evi
dence of it, he ought not to be permitted to sustain a suit for 
its recovery; but where the alteration was not fraudulent, 
although the identity of the instrument may be destroyed, we 
think it should not cancel a debt of which the instrument was 
merely evidence. If there was no attempt to defraud, there 
is no reason why a court should not assist the creditor as far 
as it can consistently. "Ill Finally, it is to be remarked that 
erasures or alterations made in a note secured by mortgage 
do not avoid it when made before the execution of the note; 

•• Ruuell v. Reed. 36 M1DD. 376. 
II N. W. Rep. 462. 

.. Pereau v. lI'rederlct, 17 Nebi'. 
U7. D N. W. Rep ••• 

•• See Osborn v. Andrees. 37 
Kans. 301, 16 Pac. Rep. 163. 

eI Vogle v. Ripper, 34 IlL 100 • 
ADd see Heath v. Blake, 28 S. Car. 
406, 6 S. m. Rep. 842. 
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because its subsequent execution amounts to an acceptance 
and approval of tht' paper as altered. And it is competent for 
parties interested to explain such erasures or alterations and 
to show the time when they were made, with reference to the 
execution of the note; and for this purpose reference may be 
made to the conditions of the mortgage, and to such pertinent 
considerations as the handwriting of the note and the altera
tions in it and the ink with which they were written." 

§ 73. PilliDg BlaDlm.-A mortgage or deed of trust, which 
does not disclose the name of any mortgagee or grantee, or 
which lacks a description of property conveyed, being blank 
in respect to these particulars, is void and of no effect so long 
as such blanks remain unfilled. But where an instrument, 
otherwise perfect and complete, is filled up, in respect to such 
omissions, in accordance with the written or verbal instruc
tions of the mortgagor or grantor, whether in his presence or 
not, and whether before or after its delivery, and under it 
the property, then or afterwards, comes to the handa of some 
innocent and bona fide holder for value, the instrument will 
be held to be valid. But on the other hand, if the blank 
instrument is filled up contrary to the directions of the maker 
and to his prejudice, and with full knowledge on the part 
of the party who takes and holds under it, it will be entirely 
null and void as against the maker.ST In the case of Wilson 
v. South Park Commissionera,s8 it was held that if a deed of 
trust has no description of any land, nor the name of any 
grantee, but is in blank as to these particulars, and the blanks 
are afterwards filled, without authority, so as to show a grantee 
and a description of land, the deed will be void; and further, 
that the delivery of a deed of trust in blank, by which to 
obtain money from one not informed of the fact that it is in 
blank, affords strong evidence that a gross and palpable fraud 
was intended, which will make all the parties to the fraud 
liable in an action for the damages resulting. 

§ 74. Rules for Oonstruction of lIIortgages.-The elementary 
rule hi the construction or interpretation of a mortgage is to 

.. Cook v. Moulton, 69 Ill. App. 
428. 

81 State v. MatthewB, 44 Kans. 
696. 26 Pac. Rep. 86. And Bee 
Whitaker v. Miller, 88 Ill. 881; 

Harding v. Des Moines Nat. Bank. 
81 Iowa, 499. 46 N. W. Rep. 1071; 
Shirley v. Burch, 16 Oreg. 83, 18 
Pac. Rep. 361. 

u 70 Ill. 46. 
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ascertain from the instrument the actual intention of the par
ties, giving meaning and effect to all the words and clauses 
used, if possible, and then to give effect to the intention thus 
ascertained.8D In this process, the whole of the mortgage, 
and all its parts, must be construed together; and a reservation 
or waiver in favor of the grantor or mortgagor must be inter
preted in the light of the other provisions of the instrument; 
and if the mortgage is equally susceptible of two interpreta
tions, that meaning will be adopted which is adverse to the 
interests of the mortgagor and favorable to those of the mort
gagee.TO Again, when the mortgage is given to secure the 
payment of a note or bond, the two instruments being made at 
the same time, they are to be construed together, as if they 
were parts of one and the same document and in relation to 
the same subject, as parts of the same transaction, together 
eonstituting one contract. The mortgage may, as well as the 
note or bond, describe the debt or some other particular of 
the transaction, and may thus qualify the terms of the note or 
bond.l1 Parol evidence cannot be eonaidered to vary or con
tradict a mortgage, but is competent to identify the subject
matter thereof referred to in general terms, or to show the 
situation, condition, and mutual relations of the parties, to 
make clear the meaning of language used which would other
wise be uncertain.12 But when a contract is reduced to writ
ing, the presumption is that the entire actual agreement of 
the parties is contained in it, and parol evidence as to conver
sations between thelli prior to its execution is not admissible 
to vary or explain it. Consequently, the terms and conditions 
of a mortgage or deed of trust cannot be varied by evidence 
of what the parties said to each other during the negotiations 
leading up to its ex;ecution.T8 

§ 715. Reformation of a lIIortgage in Bquity.-Equity has 
power to reform and correct a mortgage which, in consequence 
of a mistake, fails to embody the contract actually intended by 
the parties to be made; and this relief may be granted in an 
action for the foreclosure of the mortgage; that is, the bill 

.. Clark v. BreDlleman, 86 Ill. 
App.416. 

f. UDlted States Mortpge Co. v. 
Gross, 93 Ill. 483. 

11 Boley v. Lake street JIll. R
Co., 84 Ill. App. 306. 

11 Chambers v. Prewitt, 172 IlL 
616,60 N. E. Rep. 146. 

71 Morris v. Calumet &; Chlcqo 
Canal Co.. 91 IlL App. 487. 
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may pray for reformation of the mortgage and for its fore
closure as reformed, and the court, in a proper case, may decree 
accordingly.Tf The circumstances necessary to make a proper 
case for the action of a court of equity in this behalf have 
been well stated by the court in another state, as follows: 
"In order that a written instrument may be reformed in equity 
for mistake, it must appear that the parties agreed upon a 
certain contract; that they executed a contract, the one BOught 
to be reformed; that the contract executed was not the one 
agreed upon; that the variance between the contract agreed 
upon and the one executed occurred by mistake; in what the 
mistake consisted; and that the mistake was mutual' 'T5 Thus, 
if the draftsman, in preparing a mortgage, made a mistake 
and omitted some portion of the contract of the parties, or if 
by mistake he inserted into it some matter which was not a 
part of the agreement as made by the parties, and rendered the 
agreement variant from the contract they designed and aup
posed they had executed, then a court of equity, o~ a proper 
showing of the facts, has power to reforlJl the contract, and 
then enforce it as it was designed to have been executed.T' 
If the evidence shows that a mistake was made in the descrip
tion of the property intended to be covered by the mortgagp, 
the instrument may be reformed so as to carry out the inten
tion of the parties.TT And a court of equity may correct a 
mistake which consists merely in the use of repugnant terms, 
after a sufficiently accurate description of the property.TS So 
also, where the mortgage is defective for the want of a seal, the 
mortgagee, as against the mortgagor, may have it reformed by 
affixing the seal T8 

176. Bame; As to Mistakes of Law.-The earlier decisions 
in Illinois were quite positive in laying down the rule that a 
deed or mortgage cannot be reformed where the mistake com-

U Citizens' Nat. Bank v. Dayton, 
116 Ill. 267, 4 N. E. Rep. 492. 

TIl Gassert v. Black, 11 Mont. 186, 
27 Pac. Rep. 791. 

'I Carter v. Barnes, 26 DL 464. 
But the giving of a constrnctlon 
to a mortgage, as to which of two 
Inconsistent descriptions of the 
premlaes conveyed shall prevail, Is 
not to be regarded as a reformation 
of the mortgage; In any such sense 

that the question could arise as to 
the power of the court to reform 
the mortgage In case It was made 
by a married woman. Bharp v' 
Thompson, 100 111.447. 

TT Flaher v. Porter, 28 Fed. Rep. 
162. 

,. Post v. Firat Nat. Bank, 138 
m. 669, 28 N. E. Rep. 978. 

Til Bullock T. Whipp, 16 R. L 196, 
2 Atl. Rep. 309. 
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plained of was a mistake of law. But a late case relaxes the 
severity of this rule 80 far as to hold that, while equity will not 
generally correct a mistake of law in a deed or mortgage, yet 
relief will not be denied where the error arises from the act of 
the scrivener, who ignorantly inserted in the deed words which 
gave it an entirely di1ferent legal effect from that intended and 
desired by the parties, and where the parties, upon diseovering 
the consequences, attempted to correct the mistake by a second 
deed before any rights of third persons had intervened.80 

§ 77. Equity Willlfot Create lfew OonVact.-While equity 
has power to reform and correct a conveyance which, by mis
take, does not truly set forth the contract made by the parties, 
it will not, under guise of granting relief of this character~ 
make a contract for the parties where they themselves entirely 
failed to make any contract, nor create a contract different 
from that which they intended and supposed themselves to 
have made.8l Thus, the court will not consent, under the pre
text of correcting a mistake, to make that a conveyance which 
is not in itself a conveyance; a court of equity cannot give 
life to an instrument which has no vitality in itself.82 Where, 
for example, the description of the property supposed to be 
covered by a mortgage is so indefinite that it cannot be iden
tified, or if the description calls for premises which have no 

ao Kyner T. BoU, 182 nL 171, 64 
N. Eo Rep. 926. And see Horst T. 

Dague, 34 Ohio St. 371. 
II "The principle upon which 

courts of equity Interpose to af
ford reHef In this claaa of eases 
Is one of great strictness, and 1a 
never applied except where the 
case Is made out to the entlre and 
complete satlsfactlon of the court. 
Where the proof II of luch a char
acter as to leave no doubt what
eTer in the mind of the court that 
mistake has Intenened, and the 
iDBtrument BOught to be rectlfled 
Is variant from the actual con
tract of the parties, there can be 
no doubt, at this day, ot the com
peteDcy ot a court of equity 10 

to amend the Instrument as to 
make it conform to the real In
tention of the parties. But In 

luch eases, It Is not enough to 
show the intentlon of one of the 
partles to the lDatrument only; the 
proof must establish, Incontrovert
Ibly, that the error or mistake al
leged was common to both parties; 
tn other wordl, it must be con
clusively establ1lhed that both 
partlel understood the contract as 
it II alleged It ought to have been 
expresled. and as In fact It was, 
but tor the mistake alleged In re
ducing It to wrltlDg. The court 
wllI never, by aaauming to reetifJ' 
an Inltrument, add to It a term or 
provilioll which had not been 
agreed upon, though It may after
wardl appear very expedient or 
proper that It Ihould have been 
Incorporated." Stlles T. Wlll1a, 61 
Md. 662, 8 AU. Rep. 353. 

8. Lindley v. Smith, 58 m. 260. 
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existence, or which cannot pOBBibly be located, the mortgage 
must be considered void, and the court cannot receive ex
traneous evidence to explain the intention of the parties, nor 
reform the mortgage in this particular.ss Nor will equity 
create a contract between the parties which was not intended 
by either of them. Hence a mortgage executed by a debtor 
to his creditor to indemnify the latter for signing a note as 
surety, cannot, upon failure of the debtor to sign the note as 
agreed, be enforced in equity as security for the original debt, 
although the creditor was to receive the money raised by his 
suretyship.s. 

§ '18. Beforming lIIortgage of lIarrled Wom&1L-In Dlinois, 
in earlier times, it was held that a court of equity had no power 
or jurisdiction to reform or correct mistakes in deeds or mort
gages made by married women, though it might decree such 
reformation as against the husband, if he joined in the execu
tion of the instrument, in which ease the decree would affect 
only his interest in the lands.611 But since the passage of tht 
statute gi~ing to married women the right to convey and mort
gage their property as if sole, the courts may decree reforma
tion of a mortgagc given by a feme covert, as, by correcting a 
mistake in the description of the property conveyed. under the 
same conditions as if no coverture existed.St 

§ 79. Intervening BIghts of Third P81'8ODS.-On an applica
tion to reform or correct a mortgage of lands, a court of equity 
will refuse to grant the relief asked, where the consequences of 
the correction prayed for would be prejudicial to the inter
vening rights of a third person who has acquired an interest in 
the property, or a lien upon it, without any notice of the mis
take sought to be rectified, such as a purchaser of the estate 
taking title in good faith and for a valuable consideration, 
either by private purcllase from the mortgagor or at judicial 
sale, or a judgment creditor whose lien attaches subsequent 
to the execution of the mortgage, under like circumstances.sT 
But as to parties claiming under the mortgagor in the char-

aa Carter v. Barnee, 26 m. 454. 
And see Turner v. Hart, 1 Fed. 
Rep. 295. 

.. Stone v. Palmer, 166 Ill. 463, 
46 N. E. Rep. 1080. 

811 Board of Trustees v. Davison, 
65 Ill. 124: Martin v. Hargardin8, 

46 Dl. 322; Moulton v. Hurd, 20 
Ill. 137. 

88 Edwards v. Schoeneman, 104 
Ill. 278: Snell v. Snell, 123 lll. 403, 
14 N. E. Rep. 684. 

8T Sickmon v. Wood, 69 m. 329: 
Bent v. Coleman, 89 m. 364; Sny-
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acter of an heir, legatee, devisee, assignee, or voluntary 
grantee, and as to any subsequent purchasers or incumbrancers, 
who had notice of the mistake or misdescription in the mort
gage, the rule is dUferent. Persons thus in privity with the 
mortgagor, or thus chargeable with knowledge of the facts, 
can have no better right or higher claim than the mortgagor 
himself would be permitted to assert; and as against them, the 
IUperior equity of the mortgagee to have the mistake corrected 
must prevail.sa Thus, where a mistake was made in the 
description of land in a conveyance and in a mortgage given 
to secure the purchase money, and the grantee took possession 
of the land intended to have been conveyed, and the grantor, 
upon discovering the mistake, made a conveyance of the land 
actually sold, it was held that the mortgagee, on a bill to have 
his mortgage corrected, had a superior equity to a judgment 
creditor who had notice of the mistake before the making of 
the second deed, and who, after such notice, caused his execu
tion to be levied on the land.ae .And so, a mortgage executed 
under the belief, on the part of both mortgagor and mortgagee, 
that a certain building which was the principal security stood 
on the mortgaged land, but which by mistake had been built 
upon adjoining lots not owned by the mortgagor, will be cor
rected 80 as to cover the lots on which the building stands, 
as against a grantee through mesne conveyances of the prop
~rty, who, sharing the common mistake of all the parties inter
ested, purchased subject to the mortgage, and who, to protect 
himself, and with full knowledge of the original mistake, 
bought the lots under the building at their mere ground value. 
But in such case, the mortgage, when corrected, should be 
made to cover only the after-acq1Jired lots on which the build
ing is situated, and cannot be made to cover both those and 
the original lots described in the mortgage.eo An assignee in 
bankruptcy occupies the position of the mortgagor (the bank
rupt) in this particular. Thus, a mortgage to secure futurE' 
advances is good as against the assignee in bankruptcy for tht' 

dar v. Partridge, 138 Ill. 173, 29 
N. E. Rep. 851. And see Morgan 
T. Meuth, 60 Mich. 238; White v. 
Denman, 16 Ohio, 59; Olementa v. 
Doerner, 40 Ohio St. 632. 

II Strang v. Beach, 11 Ohio St. 
183. 

10 Milmine v. Burnham, 76 Ill. 
862. 

00 Way v. Roth, 159 Ill. 162, 42 
N. E. Rep. 321, reversing 58 IlL 
App. 198. 
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amount of advances actually made thereon, and a mistake in 
the description of the premises in such mortgage may be cor
rected as against the assignee, to the same extent as would 
have been allowed against the mortgagor.1I1 

§ SO. OauceJlation of 1Iortgagea.-It is fully within the 
jurisdiction of a court of equity to decree the cancellation of 
a mortgage (or to order it to be delivered up for cancellation) 
when it appears that the debt secured thereby has been fully 
paid, or the other conditions of the mortgage completely com
plied with, or that the instrument was obtained from the mort
gagor by means of fraud, or that it is otherwise invalid.1I1 

But relief of. this kind will not be granted without requiring 
the applicant to do all that justice and fair dealing requires 
of him. If any sum of money remains due to the mortgagee, 
or has been received from him and enjoyed and not returned, 
its repayment will be made a condition precedent to the grant
ing of the relief asked. Thus, where a husband, after volun
tarily conveying property to his wife, makes a deed of the 
same in trust to secure the repayment of money advanced at 
his request to discharge a lien existing upon the property at 
the time of such transfer, equity will not set aside the trust 
deed as a cloud on the wife's title withoui requiring repayment 
of the money so advanced.1I8 

11 Schulse v. Bolting, 8 BJaa. 1'1f, 
Fed. Cu. No. 12,489. 

I. Valentine v. Flah, 46 Ill. 482; 
Black v. Purnell (N. J. Ch.) 24 Atl. 
Rep. 648; KfDgman v. Sinclair, 80 
Kicb. m, 46 N. W. Rep. 187; 
Travelers' IDS. Co. v. Jones, 18 
Colo. 616, 2'1 Pac. Rep. 807: Wool-

118)' v. BohD, 41 MIDD. 236, 4J N. 
W. Rep. 1022. 

•• Martin v. Martin, 164 Dl. 640. 
46 N. E. Rep. 1007, reveraiDg 61 
IlL App. 378. And see Borman T. 

Bartmets, 128 lDd. 868, 2'1 N. II. 
Rep. '131. 
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§ 81. Execution of a lIortpp.-It is generally essential 
to the validity of a mortgage that it should be signed by the 
mortgagor. But there is authority for the statement that a 
mortgage, regular in form, and acknowledged by the grantor 
before a competent officer as his act and deed, but lacking the 
grantor's signature, which was omitted by mistake, will be 
regarded in equity as a mortgage, and enforced as such as 
against the lien of a subsequent judgment creditor.1 If the 
grantor is unable to write his name, it may be done for him by 
another person, the grantor then making his mark, and the 
whole being attested by a disinterested witne88; and there is 
no reason why the mortgagee may not thus assist the mort
gagor, as well as any other person.1 A discrepancy between 
the name of the mortgagor as signed at the foot of the instru
ment and that signed to the acknowledgment is not fatal to the 
validity of the mortgage, when the difference is not irrecon
cilable (as, where the mortgagor's first name appears in the 
one place in full, and in the other is contracted to a mere 
initial), but may be obviated by testimony that the two sign~
tures were made by the same person.8 And when a person 
signs a mortgage in a certain style, and it is acknowledged bJ 
him in the same style, and the certificate of acknowledgment 

ll1artln v. Nixon, 92 Mo. 26, 4 • Hill T. Banks, 61 CoDD. ., D 
S. w. Rep. 603. At!. Rep. m. 

2 Johnson v. Davis. 96 AlL 293, 
10 South. Rep. 911. 
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108 EXECUTION, ETC., OF MORTGAGES. U81 

repeats the signature and declares the identity of the mort
gagor, he will not be permitted to take advantage of the fact 
that the name so signed by him was not his true name.' It is 
also a rule that, when a deed or mortgage is signed by several 
persons, and the names of some of them are not set forth in 
the body of the instrument or granting clause, it is not the 
deed or mortgage of those whose names are omitted from the 
corpus of the instrument and whose names appear only among 
the signatures. But it seems that this does not apply to a case 
where two persons (as, husband and wife) jointly sign a mort
gage, but no names of grantors appear at all in the body of 
the instrument.1I 

At law, it is also necessary that a mortgage, to be a valid 
and enforceable instrument, should be under seaI.s But iII 
equity, the instrument may still be enforced in the character of 
a mortgage, though it lacks a seal, on the principle that it 
amounts at least to an agreement to give a mortgage, and such 
an agreement is recognized as an equitable mortgage.T A 
mortgage given by a corporation must be executed under the 
seal of the company; and it is necessary that the seal should 
be affixed by some one having lawful authority to do SO.8 In 
the case cited it was also said that, when a mortgage purport
ing to be given by a corporation has the corporate seal 

. attached, the presumption is that the seo:! is there rightfully; 
but this presumption is not conclusive, and parol evidence is 
admissible to rebut it. When neither of the officers who signed 
the mortgage, nor the secretary of the company, who was the 
proper custodian of the seal, had any knowledge of the way 
in which the seal became attached to the mortgage, then the 
burden of proof is thrown on the party offering it to show the 
circumstances under which the mortgage was sealed and that 
it was rightfully and properly done. But a mortgage of a 
corporation made by its attorney in fact is sufficient if exE'
cuted in the mime of the corporation under the attorney's own 
hand and seal; and it is no objection that the seal of the cor
poration was not affixed thereto, when it appears that thE' 
power of attorney was undE'r seal.1I 

4 Shelton v. Aultman -' Taylor 
Co .• 82 Ala. 315. 8 South. Rep. 232. 

I Sheldon v. Carter, 90 Ala. 380, 
8 South. Rep. 88. 

• Butler v. Meyer, 49 Ill. App. 
176; Rl!v. Stat. Ill. c. 80, § L 

f See Bupra, I 14. 
• Koehler v. Black River Fall8 

Iron Co .• 2 Black (U. S.) 715. 
II Firat Nat. Bank v. Salem Cap

Ital Flour-MmB Co., 39 Fed. Rep • 
89. 
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182. lflClllitr of AcImowledpumt.-In Dlinois, a deed or 
mortgage is valid, as between the parties to it, without being 
acknowledged. .And hence where a deed of land and a mort
gage securing the purchase money are executed on the same 
day, and each instrument is handed to its proper owner at the 
same time, the delivery is perfected 80 as to preserve the lien 
of the mortgage, even though it is not acknowledged by tht" 
mortgagor until several months after the delivery and record
ing of the deed.10 Generally speaking, acknowledgment of a 
conveyance is required to entitle it to be recorde~ and thereby 
to furnish constructive notice to persons afterwards dealing 
with the property. But in Illinois, a statute provides that 
"deeds, mortgages, and other instruments of writing relating 
to real estate, shall be deemed, from the time of being filed 
for record, Dotice to subsequent purchasers and creditors, 
though not acknowledged or proven according to law; but tho 
same shall not be read as evidence, unless their execution· be 
proved in the manner required by the rules of evidence ap
plicable to such instruments, 80 as to supply the defects of such 
acknowledgment or proof.''!1 

§ 88. Who IIa7 Take Ac1mowledgment.-In Illinois, the 
acknowledgment of a mortgage, if taken within the state, may 
be taken by a master in chancery, a notary public, a United 
States commissioner, a circuit or county clerk, a justice of the 
peace, or any court of record having a seal, or any judge, 
justice, or clerk of any such court. U taken before a notary 
public or United States commissioner, the acknowledgment 
shan be attested by his official seal; if before a court or the 
clerk thereof, by the seal of such court. When it is taken 
before a justice of the peace, there shall be added the certificatt' 
of the county clerk, under his official seal, that the person tak
ing such acknowledgment was a justice of the peace in said 
county at the time of taking the same. But if the justice 
resides in the county where the land lies, no such certificate 
shan be required.12 A mortgage acknowledged before a jus-

10 Roane v. Baker, 120 m. 808, 
11 N. m. Rep. 246. But see Par
rott v. Kumpf. 102 m. 423. 

11 Rev. Stat. Ill. c. 30, 131 (Starr 
a c. 132). 

11 Rev. Stat. IlL c. 30, § 20 (Starr 
a C. 121). A. mortpce ma7 be 

acknowledged before a police mag
Istrate of a village, b7 a reatdent 
of the townahlp In which the vil
lage la altuated, although he I. 
Dot a realdent or voter In the vil
lage. Ticknor v. McClelland, M 
m.4n. 
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tice of the peace of a county other than that in which the land 
lies, but recorded in the county where the premises are situ
ated, shall be adjudged and treated by all courts as legally 
executed and recorded, notwithstanding the lack of a certifi. 
cate to the official character of the justice; provided that such 
record (or a certified transcript thereof) shall not be read in 
evidence unless the certificate of the proper county clerk, under 
his official seal, is produced, or other competent evidence pre
sented, showing that the person purporting to take the 
acknowledgment was a justice of the peace at the date thereof, 
and for this purpose, the certificate of the proper county clerk 
shall be prima facie evidence.11 

§ 84. DisquaWlcation of OfBoer TakiDg Aclmowledgment.
H the notary or other officer purporting to take the acknowl
edgment of a mortgage or deed of trust is himself the mort
gagee or the sole trustee named in the deed of trust, his interest 
will disqualify him, and his action will be null and void.1' Nor 
is this rule at all affected by the fact that the mortgagee or 
trustee was the only officer in the township or other district, 
or accessible to the parties, who was qualified to take acknowl
edgments. As to third persons, the acknowledgment will be 
void, and the parties will be remitted to their rights at common 
law.lD But if the disqualifying interest of the officer who took 
the acknowledgment of a mortgage is not apparent on the fact> 
of the mortgage or of the certificate, the recording of the 
mortgage will furnish constructive notice of the same to the 
extent of the lien created thereby.ls In the case of a deed of 
trust made to two or more trustees, it is held that if the 
acknowledgment is taken before one of such trustees, in his 
character as an officer, it will render the deed void as to that. 
trustee, but this will not affect the validity of the deed as to 
the other trustees, as they have no community of interest, and 

11 Rev. Stat. Ill. Co 30, 121 (Starr 
.. c. §22). 

l' West v. Krebaum, 88 Dl. 263; 
Rothschild v. Dougher (Tex.) 20 B. 
W. Rep. 142. The acknowledg
ment of the grantor In a deed of 
trust, taken before the trustee &8 

a notalT public, Is void, though 
the latter has not expressly ac
cepted the trust; for, the deed be-
1Dg for h1a benefit, his acceptance 

will be presumed untlI his dissent 
Is shown, and such dlaent will 
not be Implied from the fact of 
his taking the acknowledgment. 
Bowden v. Parrish, 86 Va. 67, 9 
B. B. Rep. 616. 

111 Hammers v. Dole, 61 IlL SO'l. 
18 Ogden Bldg ... LoaD Aaa'n v. 

Mensch, 196 IlL 664. 63 N. B. Rep. 
1049. 
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the disqualifiuation of one will not render the others incom
petent; and if the execution of the deed is sufticiently proved, 
by evidence aliunde the acknowledgment, this will cure the 
defect.IT As to mortgages given to corporations, the rule is 
that the acknowledgment cannot be taken by any officer who is 
the owner of stock in the company. Thus, where the notary 
public who took the acknowledgment of such a' mortgage was 
a stockholder in the corporation to which the mortgage was 
given, it was held that the acknowledgment was void because 
of his financial interest in the debt secured, and that the mort
gage would not pass the homestead estate of the mortgagor 
in the premises; but as to land covered by it other than the 
homestead, it would be binding and effectual if its execution 
was proved by competent evidence independently of the 
acknowledgment.18 But a notary public is not diaquali1ied to 
take the acknowledgment of a mortgage given to a private 
corporation by the fact that he is a director, officer, or agent 
of the corporation, provided he is not a stockholder.18 

.An acknowledgment of a mortgage is valid if taken by a 
de facto officer; as where the person taking it had been duly 
commissioned as a notary public, and had given bond, and 
was acting as such officer, although he was not eligible to the 
office by reason of his being an alien.20 In another case, the 
sufficiency of the acknowledgment of a mortgage was assailed 
on the ground that the deputy clerk of court who took it had 
not been legally appointed. The law required deputy clerks 
to take an oath for the faithful discharge of the duties of their 
offices; and it appeared that, in this instance, the deputy was 
(inly verbally appointed as such, that he was never sworn into 
office, and that he had not executed any. official bond, but he 
was acting as a deputy clerk and had taken acknowledgments 
of other conveyances in the same manner. It was held that 
he was at least' an officer de facto, and his act in taking the 
acknowledgment was valid.21 

§ 815. Aclmowleclgmat Taka in Another 8tate.-A statute 
in Illinois makes provision for the acknowledgment of deeds 
and mortgages, affecting lands in TIlinois, in other states 01' 

IT Darst v. Gale, 83 Ill. 136. 
11 Ogden Bldg. 6 Loan Aaa'n T. 

Mensch, 196 m. 664, 63 N. :m. Rep. 
1049. 

t'Idem. 

sOWllson v. KImmel (Ko.), 19 
S. W. Rep. 24. .1 Sharp v. Thompson, 100 m. 
447, 
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territories of the Union, or the District of Columbia, before a 
justice of the peace, notary public, United States commissioner, 
commissioner of deeds, mayor of a city, cierk of a county, 
judge, justice, or clerk of a federal or state court, and provides 
for the attestation and certification of acknowledgments so 
taken .. It also enacts that such an acknowledgment may be 
made in conformity with the laws of the state, territory, or 
district where taken, and certified as being so made by the 
clerk of a court of record under his hand and the seal of the 
court; and when so certified, OP where it appears from the 
laws of such state or territory that the acknowledgment con
forms to the laws thereof, duly proved and certified copies of 
the record of the deed or mortgage may be read in evidence in 
the courts of Illinois.22 On the other hand, when a mortgage 
or deed of trust on lands in Illinois is executed and acknowl
edged in another state, it is immaterial whether or not thl' 
acknowledgment is taken in conformity with the laws of the 
state where taken, if it conforms to the laws of Illinois; that 
is sufficient to make it admissible in evidence in the courts of 
Illinois.a 

§ 86. Requisites of Oertilcate.-Although the certificate of 
the officer taking the acknowledgment of a mortgage of real 
estate may not be in the prec~se form given by the statute, 
yet if it contains all the substantial requirements of the statute, 
it will be sufficient.if The fact that the name of the county is 
omitted from the caption to an acknowledgment taken by a 
justice of the peace of a town will not invalidate the acknowl
edgment, as the courts will take judicial notice of the incor
porated towns of the state and also of the names of the justices 
of the peace in the county where the court sits.25 But that part 
of the certificate which establishes the identity of the.> person 
making the acknowledgment is absolutely essential and can
not be omitted. In respect to this it is enacted that "no judge 
or other officer shall take the acknowledgment of any person 
to any deed or instrument of writing, unless the person offer
ing to make such acknowledgmE'nt shall be personally known 

21 Rev. Stat. nt. c. 30, 120 (Starr 
.I; C. 1 21) par. 2. As to acknowl
edgments taken In foreign coan· 
tries, see Id., par. 3. and § 22. 

II Dawson v. Hayden, 67 m. n. 
f' Edwards v. Schoeneman, 104 

Ill. 278; Livingston T. Ketelle, 8 
Ill. (1 GUm.) 118. 

III Gilbert v. National Cash Reg
Ister Co., 178 Ill. U8, 61 No B. 
Rep. 22. 
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to him to be the real person who and in whose name such 
acknowledgment is proposed to be made, or shall be proved 
to be such by a credible witness, and the judge or officer taking 
23uch acknowledgmkkIll in his certificala 231ate that 
23uch person Wfk23 known to him person 
mhoae name is fo such deed having 
executed the he was prolled ench by a 
k'redible witneee, 2k 1m. "26 Where or mort-
gagor is a married woman, her acknowledgment may now be 
taken in the same manner as that of any other party to a deed 
or mortgage. "The acknowledgment or proof of aBY deed, 
mortgage, conveyance, release of dower, power of attorney, 
or other writing of or relating to the sale, conveyance, or other 
disposition of estate, or any tbkrein, by 

married women, made and ceetiffk~d ek'4me as if 
ehe were a femf4 ehall have the 

§ 87. ImpeacdiTId of cer-
tificate of an eednowledg-
ments of deeds and mortgages imports verity. It is not, in
deed, conclusive. It may be impeached and contradicted for 
fraud, collusion, or imposition.28 But when the certificate is 
in due form and apparently regular, it is prima facie evidence 
of the acknowledgment of the instrument by the person pur-
doMing to be the mnkee tdereof, and is te as hav-
ing great and weight until it clear, 
eonvincing, and proof. And duqose, the 
uncorroborate,] ef the grantor how-
ever positive akkfE denying the of the 
instrument, is not sufflcient.29 The doctrine is even more 
strongly stated in a recent case, as follows: "It is a rule that 
the acknowledgment of a deed cannot be impeached for any
thing but fraud, and in such cases the evidence must be clear 

141 Rev. Stat. m. c. 30. § 24 (Starr 
C. 125). See Gage. 
III App. 427. III 

197.21 N. E. Rep, 
27 Rev. Stat. IR mearr 
C. 120). 

28 Monroe v. Ill. 
623; Brady v. Cole. 164 m. 116. 
46 N. E. Rep. 438; Foster v. 
Latham. 21 111. App. 165; Fisher 
v. EUc:cl. 62 Ill. App. 680. 

s 

2D Graham v. Anderson. 42 Ill. 
514; Monrke: 62 Ill. 
523; Marste"f 76 Ill. 
611; McPhm:eTI 88 Ill. 
150; Warrh"h 111. 280; 
Fitzgerald 100 III. 
385; Post Gank. 138 
Ill. 559. 28 N. E. Rep. 978; Wash
burn v. Roesch. 13 Ill. App. 268; 
Foster v. Latham. 21 111. App. 165; 
Fisher v. Stiefel. 611 Ill. App. 580. 
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and convincing, beyond a reasonable doubt. The mere evidence 
of the party purporting to have made the acknowledgment 
cannot overcome the officer's certificate, nor will it with slight 
corroboratif}"[l" to the nature 0c¥i±l0;¥ce admissible 
for this m¥y be remarked tC:S0¥timony of the 
officer wdu 00cknowledgmerrt m'0¥utgage is com-
petent fou of impeachhld c:sfficial certifi-
cate.11 

§ 88. Damages for P&lse Oertiftcate.-An action for dam
ages will lie against an officer who gives a false certificate or 
acknowledgment of a mortgage or deed of trust. Thus, under 
the statute in force in Illinois, providing that the party exe
cuting an instrument must be personally known to the oftlcer 
taking tht0 thereof, proved to be 
such by witness, a clerIc mho takes the 
acknowle±lgme¥t mortgage and 
gagor thf0eeitk g0&ee0Jnally known a minis-
terial act act), and the mortgagee 
if the certificate is false, as where a stranger, falsely personat
ing the mortgagor, imposed upon the clerk, the latter neglect
ing to protect himself in the manner pointed out in the 
statutc.82 But where a justice of the peace gives a mortgage 
to one of his creditors, and attempts to take his own acknowl-
edgment eertify it, the 0°f0DBequent loss 
of his degt by an act deCKB0; justice in his 
individual rrot as a justicf, tgffftore no action 
will lie orr bond.33 

§ 89. ltIortgage.-A Illinois enacts 
that "livery of seisin shall in no case be necessary for the 
conveyance of real property; but every mortgage not pro
cured by duress, signed and sealed by the party making th~ 
same, the maker or makers being of full age, sound mind, and 
discovert, shall be sufficient, without livery of seisin, for the 
mortgaging tenements, gf"['fgituments in this 
state, so hThtents and purpUfee, and fully 
t.o vest in all such estates as shall 
be specified belivery is an 
essential it will only 

10 Brady v. Cole, 164 Ill. 116, 46 
N. E. Rep. 438. 

'1 McCurley v. Pitner, 66 IlL
App.17. 

III People v. BartelB, 138 Ill. 322, 

27 N. E. Rep. 1091. And Bee Bar
telB v. People, 46 Ill. App. 306, af
firmed 162 nI. 667. 

la People v. Scott, 46 nI •. 182-
.6 Rev. Stat. Ill. c. 30, t 1. 
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become operative by and take effect from its delivery. With
out delivery it is void. No special form or ceremony is neces
sary to constitute a sufficient delivery. It may be by acts or 

. words, or both, but something must be said or done showing an 
intention that the deed shall become operative to pass the title, 
and that the grantor loses all right of control over it. The 
delivery need not necessarily be made to the grantee, but may 
be made to another in his behalf and for his use; but it is 
indispensable that the grantor shall part with control over the 
deed and shall not retain a right to reclaim it.' '811 The delivery 
of a mortgage, proved to have been signed and acknowledged, 
is not established by proof of statements made by the mort
gagor that he had bought the land from the mortgagee and 
had a long time to pay for it, in which statements no reference 
was made to a mortgage.8S But it seems that proof of the 
mortgagor's previous anxiety as to the delivery of the mort
gage (there being difBculties in the way of its reaching the 
party for whom it was intended) and subsequent expressions 
of satisfaction at the accomplishment of the act, is admissible.aT 

It is not always essential that delivery should be made to. 
the very person named in the instrument as the mortgagee or 
grantee. Thus, an actual delivery of a deed of trust to the 
trustee therein named, who has no interest in the trust, is not 
required, but a delivery to the cestui que trust, together with 
the notes secured by it, will fully answer the requirements of 
the law.8S So where, on the dissolution of a partnership, one 
of the partners assumes the payment of a note of the firm, 
and executes a mortgage to the payee of the note to seeure it, 
which is also conditioned to indemnify his co-partner against 
the payment of the note, a delivery of the mortgage to such 

II Hawes v. Hawes, 177 m. 409. 
63 N. III. Rep. 78. In the case of 
Nazro v. Ware, 38 Minn. 443. 38 
N. W. Rep. 359. It was said: "No 
particular ceremony Is n8Ceesary 
to the delivery of a deed. It may 
consist In an act without words. 
or In words without any act; and 
If In words, It 1a Immaterial 
whether they are spoken or writ
ten. Manual posaesalon of a deed 
by the grantee Is not eaBential. 
Whether there has been a dellvelT 
fa rather a question of fact than 

of law. depending upon the Intent 
of the grantor to vest an estate 
In the grantee. If a deed be BO 

disposed of as to evince clearly 
the Intention of the parties that 
It should take effect as such. It Is 
sufftclent." 

as Baker v. Updike. 150 m. 54, 
39 N. III. Rep. 687. 

n Gunnell v. Cockerill. 84 Ill. 
319. 

18 Crocker v. Lowenthal. 83 111. 
679. 
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other partner is sufficient.BII Again, where a mortga~e runa to 
several creditors of the mortgagor, and it has been delivered 
to one of them for the benefit of all, and none of the creditors 
is shown ever to have repudiated it, it will not be necessary 
to prove an acceptance by each of them.40 

§ 90. Oonstructive De1ivery.-Actual manual delivery of a 
mortgage from the hands of the mortgagol' to those of the 
mortgagee is not essential; other acts, if accompanied by a 
clear intention to pass the title from the one to the other, are 
equally efficacious in establishing a delivery. tl But the mere 
execution of a mortgage,-and even the recording of it, if not 
done in pursuance of the directions of the mortgagee or in pur
suance of a previous ag'reement,-does not constitute a delivery 
of the instrument to the mortgagee, where it is not actually 
placed in his hands, or in the possession of some one authorized 
to receive it fol' him, and where the money loan~d is not paid 
over by such mortgagee. There can be no legal delivery of 
the mortgage until the mortgagee is willing to accept it, and 
does accept it, and pay over the consideration.tll Thus, where 
a party executed a mortgage on real estate to a person who 
was not personally present nor represented by an agent, and 
left the same for record, with directions that it should be sent 
to the mortgagee by mail when recorded, which was done, it 
was held that there was no delivery until the mortgage was 
deposited in the mail." But where a deed of real estate is 
executed and placed on record, and the grantee subsequently 
conveys the estate to another, he will be held to have accepted 
the delivery of the deed by ratification and will be bound by 
its covenants.tt Moreover, it is a good and sufficient delivery 
of a mortgage or deed of trust if the grantor or mortgagor 
:files it for record in pursuance of the mortgagee's directions 
to that effect, and with the intention of passing the title. tG 

It Conwell v. McCowan, 81 Ill. 68 N. E. Rep. 343, aftlrmlng Dee-
286. mond v. Lanphier, 86 Ill. App. 101 . 

• 0 Shelden v. Erskine, 78 Mich. 43 Partridge v. Chapman, 81 Ill. 
627, 44 N. W. Rep. 146. 137. 

41 Knapstein v. Tlnnette, 156 Ill. H Kinney v. Wells, 69 Ill. App. 
322. 40 N. E. Rep. 947, aftlrming 271. 
67 Ill. App. 670. fr, Lawrence v. Lawrence, 181 Ill. 

42 Houfes v. Schultze. 2 Ill. App. 248, 64 N. E. Rep. 918; Capital 
196; Stiles v. Probst, 69 Ill. 385; . City Bank v. Hodgin, 24 Fed. Rep. 
Kingsbury v. Burnside, 68 Ill. 310; 1; In re Guyer, 69 Iowa, 685, 29 N. 
Lanphfer v. Desmond, 187 Ill. 370, W. Rep. 826. 
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181. lIarrIed WOIDa. 
81. lDfaDta. 
83. GuardlaDa. 
94. Lunatics and Spendthrlfta. 
85. E:a:ecutora and AdmInIstra-

tors. 
86. Partners. 
87. Apnta and Attornq& 

188. Trust ... 
89. RecelverL 

100. Joint Kortpcora and JoIDt 
Kortgageea. 

101. Foreign CorporatioDB .. 
Mortgagees. 

101. NatioHl Banks .. Kort,. 
ppea. 

§ 91. Married Womea.-The earlier enabling statute in Dli
nois provided that U any married woman, being above the age 
of eighteen years, joining with her husband in the execution 
of any deed, mortgage, conveyance, power of attorney, or otht'r 
writing of or relating to the sale, conveyance, or other dis
position of her lands or real estate, or any interest therein, 
shall be bound and concluded by the same, in respect to her 
right, title, claim, or interest in such estate, as if she were 
sole.''1 But a later statute has removed the last vestige of 
disability arising out of coverture, in respect to the wife's free 
power to mortgage and sell her own lands. It is enacted that 
"a ..med woman may, in all cases, sue and be sued without 
joining her husband with her, to the same extent as if she 
were unmarried, and an attachment or judgment in such action 
may be enforced by or against her as if she were a single 
woman. • • • Contracts may be made and liabilities in
curred by a wife, and the same enforced against her, to the 
same extent and in the same manner as if she were unmarried. 
• • • A married woman may own, in her own right, real 
and personal property obtained by descent, gift, or purchase, 
and manage, st'll, and convey the same to the same extent and 
in the same manner that the husband can property belonging 
to him."2 This places a married woman upon a perfect equal-

1 Rev. Stat. m. c. 80, 118. On 
the conatruction of this statute, 
and particularly with reference to 
the necessity of the hUBband's 
joining In the conveyance, see 
Bressler v. Kent, 61 Ill. 426: 
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Barnes v. Ehrman, 74 Dl. 402; 
Herdman v. Pace, 85 Ill. 845; El
der v. Jones, Id. 384; Wilhelm v. 
Schmidt, 84 m. 183. 

I Rev. Stat. Ill. c. 68; §11, 6, 8. 
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ity with her husband, so far as concerns the mortgaging or 
conveyance of her land, and renders it unnecessary to the 
validity of the deed or mortgage that the husband should join 
in the conveyance.- Moreover, under the laws now in foree, 
it is held that a married woman may lawfully mortgage her 
property for the purpose of securing her husband's debts.4 • 

§ n. Infanta.-Although a statute in Illinois makes it essen· 
tial to the validity of a mortgage that it should be made by a 
person "of full age,' '5 it is undoubtedly a general rule that 
the mortgage of an infant is not absolutely void, but voidable 
at his election, and that it may be ratified or confirmed by him 
when he attains his majority.s And where an infant buys IJLDd 
and gives back a purchase-money mortgage thereon, the mort· 
gage, though it may be voidable, is not void; and if, on reach· 
ing his majority, ,he sells and conveys the land, he thereby 
affirms the mortgage. The law which protects infants "is to 
be used as a shield, as a means l1y which he may be protected 
against inequitable bargains. It is not designed as a means 
of enabling him to rob others by procuring and retaining their 
property without paying for it. Therefore if he purchases real 
estate and receives a deed therefor, and, to secure the con· 
sideration, he executes a mortgage upon such land, and after 
coming of age sells the real estate as his own, his plea or 
invalidity of the mortgage will be unavailing; that is, he can
not confirm that part of the transaction which is beneficial to 
him and repudiate that which imposes an obligation."T It is 
also said that the capacity of a party to make a mortgage, so 
far as it depends on age, is fixed by the law of the jurisdiction 
wherein the property is situated, and not by that of the 
owner's domicile. Hence if the mortgage is made in a state 
where the owner is domiciled, and where it would be invalid 
on account of his infancy, yet if the age of the mortgagor 
would be sufficient by the law of the state where the premises 
are situated, it is a good and valid mortgage.s 

§ 93. GuardiaDs.-A statute in Illinois provides that "the 

I Edward v. Schoeneman, 1M nL 
278. 

t Post v. Firat Nat. Bank, 38 m. 
App. 269j Field v. Brokaw, 148 m. 
664, 37 N. E. Rep. 80j Stone v. 
Billings, 187 m. 170, 47 N. E. Rep. 
372. 

II Rev. Stat. m. Co 30, 11. 
e See 3 Waahb. Real Prop. 669; 

Burnham v. Kidwell, 113 m. 426. 
T Uecker v. Koehn, 21 Nebr. 669, 

32 N. W. Rep. 683. 
I Sell v. Miller, 11 Ohio st. 33L 
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guardian may, by leave of the county court, mortgage the real 
estate of the ward for a term of years not exceeding the 
minority of the ward or in fee; but the time of the maturity 
of the indebtedness secured .b.J' such mortgage shall not be 
extended beyond the time of minority of the ward. BeforE' 
any mortgage shall be made, the guardian shall petition the 
county court for an order authorizing such mortgage to be 
made, in which petition shall be set out the condition of the 
estate, and the facts and circumstances on which the petition 
is founded, and a description of the premises sought to be 
morigaged. Foreclosures of mortgages authorized by this act 
shall only be made by petition to the county court of the 
county where letters of guardianship were granted, or, in case 
of non-resident minors, in the county in which the premises; 
or some part thereof, are situated, in which proceeding the 
guardian and ward shall' be made defendants; and any sale 
made by virtue of any order or decree of foreclosure of such 
mortgage may, at any time before confirmation, be set aside 
by the court for inadequacy of price, or other good cause, and 
shall not be binding upon the guardian or ward until confirmed 
by the court." And it is also enacted that "no decree of 
strict foreclosure shall be made upon any such mortgage, but 
redemption shall be allowed as is now provided by l~w in cases 
of sales under executions upon common-law judgments.''' 
Under this statute, the county court has jurisdiction to author
ize a guardian to borrow money on mortgage to payoff prior 
incumbrances, and to replace buildings on the land of his ward 
which have been destroyed by fire.tO And a mortgage executed 
under the decree of the county court will warrant the guardian 
in paying the debts to satisfy which the mortgage was ordered, 
and also the interest on the mortgage debt, so long as the 
decree, though possibly erroneous, remains unreversed.ll But 
the court has no authority to order a mortgage to be given 
where the wards take under a will by which the testator directs 
that his land c, be reserved for his children and be equally 
divided among them when the youngest attains the age of 
twenty-one years," and devises the land to his executors in 
trust during the minority of the children.u 

• Rev. Stat. Ill. Co M, I§ 24, 26, 
28, 2'1. 

10 United States Mortgage Co. v. 
Sperry, 138 U. S. 813. 

11 Kingsbury v. Powers, 181 DL 
182,22 N. E. Rep. 479. 

12 Kingman v. Harmon, 131 Dl. 
171, 23 N. E. Rep. 430. 
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In proceedings to foreclose a mortga.ge executed under the 
authorization of the county court, conveying the propert7 of 
minor heirs, it is open to them to question its validity.18 And 
in such an action both the guardian and the ward are neces
sary parties; and any sale made on a decree of foreclosure 
may, at any time before confirmation, be set aside for cause, 
and will not be binding on either the guardian or the ward 
until confirmed. And in such a suit, the ward may have the 
entire proceeding reviewed by the court, including the author
iV to give the mortgage.14 

In 80 far as the statute under oonsideration directs that pro
ceedings for the foreclosure of such mortgages shall be brought 
oDly in the county courts, it is binding solely upon the courts 
of the state, and does not limit the jurisdiction of the courts 
of the United States sitting within the state; and therefore a 
suit for the foreclosure of such a mortgage may be maintained 
in the proper federal court, notwithstanding the statute, if 
the diverse citizenship of the parties, and the amount in con
troversy, are sufficient to confer jurisdiction.lI 

In regard to mortgages as investments for guardians,-or 
mortgages taken by guardians as security on making loans of 
their wards' money,-it has been remarked by the supreme 
court of a neighboring state that a guardian is not an insurer 
of the safety of investments made of his ward's funds, nor is 
he to be held to an extraordinary degree of care and diligence, 
but he is required to exercise ordinary care and prudence. 
Thus, ordinary care requires that a guardian should not accept 
a second mortgage. But if he exercises care and diligence in 
endeavoring to secure a first mortgage, but is induced by false 
representations to accept a mortgage believing in good faith 
that it is a senior lien, he is not personally liable though it 
proves to be a junior lien. And again, as a general rule, the 
guardian should require the wife of the mortgagor to join in 
executing the mortgage; and if she. does not, the burden is 
upon the guardian to show that the husband's interest in the 
land furnished ample security for the loan.lll 

§ 94. Lunatics and Spendthrifts.-By force of a statute in 

II Kingman v. Harmon, 32 IlL 
App. 629. 

H Kingabul7 v. Sperry. 119 Ill. 
279. 10 N. E.. Rep. 8. 

11 United States Mortgage Co. v. 

Sperry. 138 U. S. 313; Davl3 v. 
James, 10 Blss. 61, 2 Fed. Rep. 618. 

Ie Slanter v. Favorite, 107 Ind. 
291, 4 N. E. Rep. 880. 
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Illinois, any note or bill, bond, or other contract made by an 
idiot or lunatic, distracted person, or spendthrift, after the 
finding of a jury on a judicial inquisition as to his mental 
capacity, shall be void as against him and his estate, but bind .. 
ing npon the other party to the transaction. Any contract 
made before Inch finding may be avoided, except in favor of 
the person fraudulently making the same.lT Hence a deed or 
mortgage made by a person of unsound mind, but before he 
has been legally adjudged insane and placed under the care 
of a conservator, is not absolutely void. Like the deed of an
infant, it is only voidable. And where money is loaned in good 
faith to a person who is actually insane, but not yet so ad
judged, and he gives a mortgage on his lands to secure its 
repa;yment, and the proceeds of the loan are expended in and 
about his care and support, the mortgage cannot be avoided 
or set aside until the money 80 received and expended by the 
insane mortgagor has been returned or tendered.18 The con
lervator of a lunatic, idiot, or spendthrift may, by leave of 
the county court, mortgage the real estate of the ward for a 
term of years or in fee. But" before any mortgage shall be 
made, the conservator shan petition the county court for an 
order authorizing such mortgage to be made, in which petition 
shall be set out the condition of the estate and the facts and 
circumstances on which the petition is founded, and a descrip
tion ofthe premises sought to be mortgaged." And "no decree 
of strict foreclosure shall be made upon any such mortgage, 
but redemption shall be allowed as is now provided by law 
in cases of sales under executions upon common-law judg
ments. "19 It is held that where a court having jurisdiction 
has authorized and ordered the conservator of an insane person 
to execute a mortgage on his lands to secure a debt, the regu
larity and validity of the proceedings in which the conservator 
was appointed cannot be attacked on a bill for the foreclosure 
of the mortgage.20 

§ n. Executors and AdmiDistrators.-Power to mortgage 

17 Rev. Stat. III c. 86, §114, 16. 
18 Burnham v. Kidwell, 113 Ill. 

420. As to the degree of mental 
Incapacity or unsoundness of mind 
which w1l1 render a mortgage VOid
able, see Edwards v. Davenport, 20 
Fed. Rep. 756; Baldrlck v. Gane7. 

66 Iowa, 14. 23 N. W. Rep. 166; 
White v. Farley, 81 Ala. 663, 8 
South. Rep. 216. 

It Rev. Stat. Ill. c. 86, 1120-22. 
10 Schmidt v. Pierce, 17 Ill. App. 

623. 
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the real property of their decedents is accorded to executors 
by a statute in Dlinois, which enacts that "real estate may bp 
mortgaged in fee or for a term of years, or leased, by executors, 
provided that the term of such lease, or the time of thE' 
maturity of the indebtedness secured by such mortgage, shall 
not be extended beyond the time when the heirs entitled to 
such estate shall attain the age of twenty-one years, or 
eighteen years if a female; and provided also that, before any 
mortgage or lease shan be made, the executors shan petition 
the county court for an order authorizing such mortgage or 
lease to be made, and which the court may grant if the intereSts 
of the estate may require it; provided further that the executor 
making application as aforesaid, upon obtaining such order, 
shall enter into bond, with good security, faithfully to apply 
the moneys to be raised upon such mortgage or lease to the 
payment of the debts of the testator; and all money 80 "raised 
shan be assets in the hands of such executor for the payment 
of debts, and shall be subject to the order of the court in the 
same manner as other assets. Foreclosures of such mortgages 
shan only be made by petition to the county court of the 
co~ty in which the premises, or a major part thereof, are 
situated; and any sale made by virtue of any order or decree 
of foreclosure may, at any time before confirmation, be set 
aside by the court for inadequacy of price or other good cause, 
and shan not be binding upon the executor until confirmed by 
the court." It is also provided that no decree of strict fore
closure can be made upon any mortgage so given by an execu
tor under authority of the court, but redemption shan be 
allowed as is provided by law in cases of sales under execu
tions issued upon judgments at law.21 

It is here necessary to note the difference between the powers 
of an executor and those of an administrator. '~The statute 
has not conferred authority on an administrator to mortgage 
the lands belonging to an estate of which he is the adminis
trator, and in the absence of such authority, a mortgage made 
by an administrator would be void. An administrator may 

11 Rev. Stat. Ill. c. 3, I§ 120-122. courts of the Btate; It does not, 
So much of the Btatute as veate In and could not, abridge the proper 
the county courts excluBlve JurIB- JurlBdlctlon of the Unlted States 
dlctlon of petitions for the fore- courts In Buch cases. See, supra, 
cloBure of Buch mortgageB must be I 93. 
understood as restricted to the 
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obtain a decree to sell the lands belonging to the estate to pay 
debts, but as a general rule this is all the power or control 
that he can exercise over the lands of the estate. , It I A. court 
of equity, therefore, will not sustain a title derived under a 
mortgage made by an administrator, to raise money to payoff 
debts of the estate, even though the money borrowed is hon
estly applied in the payment of such debts.-

186. Partaera.-It is generally necessary to the validity of 
a mortgage given by a partnership on property of the firm 
that all the partners should join in its execution, or, at least, 
that those not joining should have given formal authority for 
the making of the mortgage, or should subsequently ratify 
it by some formal action. More especially is it the rule that 
one partner cannot mortgage the real property of the firm to 
secure his individual debt. This would be a fraud upon the 
creditors of the firm, and such a mortgage, therefore, cannot 
abridge their rights nor the rights of the other partners.I ' 

Even a surviving partner has no right, as against the heirs 
of the deceased partner, to mortgage the interest of the latter 
in the partnership lands for his own individual debts, or for 
any other purpose except to close up the busine88 and pay debts 
of the firm.211 But when the legal title to lands which really 
belong to a firm is in one of the partners only, a mortgage 
executed by the one holding the legal title to secure his indi
vidual debt, to one who has no notice of the equitable rights 
of the other partners, will vest a lien in the mortgagee dis
charged of any equity in their favor or in favor of creditors 
of the firm. But if the mortgagee takes the mortgage with 
notice that the lands belonged to the firm, and the other part
ners did not consent to the mortgage, he will hold subject to 
their superior lien upon their proportionate interest in the 
Jands for the payment of the firm debts, and an eqUity will 
attach to that superior lien in favor of the creditors of the 
firm.-

n SmIth v. ButchlDaon, 108 DL 
Ia. 

aa JOhDaoD v. DavidsoD, 112 DL 
m. .. N. :HI. Rep. 499. ADd Bee 

JODes v. Lamar, 34 Fed. Rep. 464 • 
.. Moline Wagon Co. v. Rummell, 

12 Fed. Rep. 658; Deeters v. Sel
lers. 102 Ind. 458, 1 N. E. Rep. 
854. But one of the partners ma7 

give a chattel mortgage on the 
partnership stock in trade, and 
deUver poaaesalon thereof. to se
cure a arm creditor. Nelson v. 
Wheelock, 41 Ill. 25. 

III Brown v. Watson, 68 Mich. 
223,33 N. W. Rep. 493. 

.8 Reeves v. Ayers. 38 Ill. 418; 
Robinson Bank v. Miller. 153 Hi. 
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In regard to mortgages made to partners as mortgagees, it 
has been held that, in an action for the foreclosure of such a 
mortgage, it is no defense that the mortgage runs to the part
nership in the firm name only, and not to any individual name; 
since, to maintain the action, it is only necessary that a lien 
should exist, and not that the mortgage should convey a good 
title.2T 

§ 9'1. Agents and AUorDey&.-The owner of real estate may 
invest an agent or attorney with power and authority to in
cumber the same by mortgage, by giving him a power of attor
ney sufficiently explicit in its terms to warrant the placing of 
a mortgage on the property. And if the principal ratifies a 
mortgage executed by his attorney in fact, by accepting and 
enjoying the money raised by means thereof, he cannot after
'lVards deny its validity by repudiating the power of attorney.18 
:But an attorney in fact cannot give a mortgage on his prin
cipal's lands to secure his own debt, even though he had 
authority to borrow money for the principal and mortgage the 
lands as security for the sums so borrowed; and a mortgage 
so given is not binding on the principal if the mortgagee knew 
that the agent intended to use the money borrowed for his 
individual purposes.28 And an ordinary power of attorney to 
sell land does not embrace any implied authority to mortgage 
such land, although, in some cases, a power to sell for the 

244, 38 N. Eo Rep. 1078; Chitten
den v. German-American Bank, 27 
Minn. 143, 6 N. W. Rep. 773. 
Where land belonging to a firm 
Is mortgaged by one of the part
ners to secure a firm debt, and 
the other partner tells the mort
gagee that he has no Interest In 
the land, he and the judgment
creditors of the firm with notice 
are estopped to deny that the mort
gage passed the entire title of the 
firm. Cross v. Weare Commis
sion Co., 163 Ill. 499. 38 N. E. Rep. 
loa8, a1llrmlng 46 Ill. App. 266. 

17 Foster v. Trowbridge. 39 MinD. 
378.40 N. W. Rep. 266. Herein the 
court said: "In this respect there 1B 
a difference between a foreclosure 
under a power of sale and a fore-

closure by action. In the former 
case, the title must pass by virtue 
of the mortgage, and the mortgap 
must be su1llclent to operate as a 
conveyanCB as soon as the equity of 
redemption Is barred by the sale. 
But In the latter caBe the title 
paBBeIJ by virtue of the decree and 
sale under It. There Is no going 
bebtDd the decree to ascertain If 
the mortgage was Bu1llclent to 
operate as a conveyance." 

18 McAdow v. Black. 4 Mont. 476, 
1 Pac. Rep. 761. And see Alta Sil
ver Min. Co. v. Alta Placer MIn. 
Co., '18 Cal. 629, 21 Pac. Rep. 8'11. 

.1 Hibernia Savings tI; Loan S0-
Ciety v. Moore, 68 Cal. 166, 8 Pac. 
ReP. 824. 
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purpose of raising money may imply a power to mortgage.so 
It remains to be stated that the rule requiring a mortgagee 
dealing with a trustee, under some circumstances, to see to 
the application of the money loaned, does not apply to a case 
of agency, where the owner of the property has executed a 
mortgage and placed it in the hands of his agent to negotiate 
the loan and receive the money, nor where, in the case of a 
trust, the trustee must apply the money in a manner requiring 
deliberation, time, and discretion on his part.St 

§ 98. 'l'rudees.-The authority of a trustee to incumber the 
trust estate by a mortgage depends entirely upon the scope of 
the powers vested in him by the deed or will under which he 
holds. Tl,lus, a trustee who merely holds the legal title to laud 
for the separate use of a married woman cannot incumber it 
without express or implied authority in the deed creating the 
trust.sa A power in the trustee to sell the property and rein
vest the proceeds will not authorize him to mortgage it, even 
to secure the payment of the purchase price of lands bought 
by him for the cestui que trust.aa In one of the cases dealing 
with this subject, it appeared that the deed under which prop
erty was conveyed in trust for certain infants provided that 
the trustee should not incumber the property. The record of 
the deed having been burnt, it was restored by a decree in 
which the deed was declared to authorize the trustee to mort
gage the property. Afterwards, in another suit, a new trustee 
was appointed, and authorized to borrow money by a mortgage 
on the trust property. It was held that, as against the mort
gagee, making the loan in good faith, the infants had no right 
to have the decree authorizing the mortgage declared void by 
bill of review, since a decree against infants cannot be attacked 
for mere mistake as against third persons who have, in good 
faith, acquired rights under iV' On the other hand, a mort
gage of trust property, executed jointly by the trustee and 
the cestui que trust, to secure a debt due from the latter, will 

.. Salem Nat. Bank v. White, 159 
m. 136, 42 N. E. Rep. 812; Reed v. 
Klm8ey, 98 Ill. App. 364. 

&l Seaverns v. Preabfterlan Hos
pital, 173 Ill. 414, 50 N. E. Rep. 
1079, a1!lrming 64 Ill. App. 463 . 

.. Seborn v. Beckwith, 80 W. Va. 
774. 5 S. Eo Rep. 460. 

II Green v. Clalborne, 88 Va. ., 
6 S. E. Rep. 876. 

U Franklin Savings Bank v. Tq
lor,.4 C. C. A. 55, 53 Fed. Rep. 854, 
following Lloyd v. Kirkwood, 112 
Ill. 338. 
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be valid.al And it is even held that a mortgage made by the 
cestui que trust alone will be sustained in equity as if he were 
the legal owner.a• 

§ 89. Beoeiven.-Although it is unusual for a receiver to 
give a mortgage on the property in his charge to secure money 
loaned to him, yet this may be authorized or directed by the 
court having jurisdiction of the receivership, in a proper case. 
It is said that the power to mortgage is in principle the same 
as the power to issue receiver's certificates and make them a 
first lien on the property.aT And in a case arising in another 
state, it appeared that real property which had b~en devised 
in trust had been sold for delinquent taxes, that the period for 
redemption from such sale was nearly expired, and that there 
were no funds in hand with which to redeem the land, 80 that 
there was danger that the trust property would be lost and 
the trust destroyed. In these circumstances, it was held that 
a C()urt of equity, having previously appointed receivers to 
take charge of the trust property, had authority to empower 
them to raise money to redeem the lands from the tax sale, and 
to secure the repayment of the loan by placing a mortgage on 
-the property.as 

§ 100. Joint Mortgagon and Joint Mortgagee8.-Joint 
owners of land may pledge the estate, as an entirety, by their 
joint mortgage upon it. Thus, where three p'ersons, being 
tenants in common of land, make a joint and several obliga
tion for the payment of money and secure the same by -their 
joint mortgage on the land, and one of them pays to the 
mortgagee one-third of the amount due on the mortgage, and 
thereafter the mortgagee brings his bill to foreclose as to the 
remainder, the mortgagor who made the payment has no equity 
to compel him to resort first to the undivided two-thirds inter
est of his co-tenants for satisfaction of the balance of the debt; 
but the mortgagee may proceed to subject the entire estate 
covered by the mortgage to its payment. The proper rule in 
such. cases is to require payment from all or either of the 
mortgagors, according to their undertaking, and if, as between 
themselves, either is compelled to pay more than his equitable 

III Brokaw v. Field, 33 III. App. IT Brown v. Schlnta, 98 III. App. 
138. 462 • 

.. Tlllaon v. Moulton, 23 III. 848. 8a Burroughs v. Gaither, 66 lid. 
171. 7 AU. Rep. 243. 
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Bhare, he may be subrogated to the righta of the mortgagee to 
enforce contribution from those jointly liable with him." So, 
conversely, where a mortgage is given to mo:-tgageel jointly, 
but to secure the amount of the separate indebtedneaa of the 
mortgagor to each of them, they do not take as joint tenants, 
but as tenanta in common, each having an undivided interest 
in proportion to his claim; and therefore the fact that the 
mortgage may be void, &8 to one of the mortgagees, as against 
creditors of the mortgagor, will not dect ita validity as to 
the others. 40 So where an absolute deed W&8 made to the 
president of a bank, who thereupon gave back a defeasance 
undertaking to reconvey upon the payment of what the debtor 
owed to the bank and to ano~er creditor, the presumption is 
that the bank and the other creditor were to share pro rata 
in the proceeds of the security.fl 

1101. Poreip OorporatioDl u IIorIppeL-It is stated to 
have been the poliey of the legislature of Illinois, for many 
years, to invest corporations with the power to loan money and 
take mortgagel on real estate &8 seeurity therefor; and that 
foreign corporations of like character were not prohibited by 
any e%isting legislation from exercising like powers within the 
state.f • The act of April 9, 1875, provided that U any corpora
tion formed under the laws of any other state or country, and 
authorized by ita charter to invest or loan money, may invest 
or loan money in this state; and any such corporation that 
may have invested or lent money &8 aforesaid may have the 
same righta and powers for the recovery thereof, subject to 
the lI&Dle penalties for usury, as private persons, citizens of this 
state," and may purchase at foreclosure sale.f ' But important 
restrictions were imposed by the act of May 26, 1897 (Laws 
1897, p. 174). This statute requires that every foreign corpora-

It Schoenewald v. DIed .. 8 DL 
ApI). 889. 

to Farwell v. Warren. 76 WI .. 
U'I. 46 N. W. Rep. 217. And see 
Burnett v. Pratt, 22 Pick. 656: GlI
BOn v. Gilson. 2 Allen (Mass.) 115. 

n Adams v. Robertson, 37 IlL 46. 
,. Commercial Union ABSur. Co. 

v. Scammon, 102 Dl. 46: Stevena 
T. Pratt, 101 Ill. 206: Bards T. Con
necUcut Mut. Life Ins. Co •• 8 Bias. 
134, Fed. Cas. No. 6.056. 

"The retrospective feature of 
this statute, valldatlng loans or In
vestments previously made In Illi
nois by foreign corporations, Is not 
In coD1llct with the provisions of 
the federal constitution prohibit
ing laws impairing the obllgatlon 
of contracts or depriving persons 
of property without due process of 
law. GI'OII8 v. United States Mort
S818 Co., 108 U. S. 477. 
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tion, before it shall be permitted to do business in Illinois or 
to maintain any suit or action at law or in equity, shall have 
and maintain a public office within the state for the transaction 
of its business, where legal service may be had upon it, and 
where proper books shall be kept to enable it to comply with 
the laws of the state applicable to it; that it shall file in the 
office of the Secretary of State a duly certified and authenti
cated copy of its charter or articles or certificate of incorpora
tion, and a sworn statement showing how much of its capital 
is represented by its property located and busine88 transacted 
in Illinois; and that it shall pay, upon the proportion of its 
capital stock represented by its proeerty and busine88 in Illi
nois, :ncorporating taxes and fees equal to those required of 
similar corporations organized under the laws of Illinois. In 
one of the recent cases, the supreme court, after remarking 
that the legislature may enlarge, limit, or alter modes of pro
cedure to enforce a contract, but cannot deny a remedy alto
gether, nor so embarrass a remedy with restrictions as seriously 
to impair the value of the right conferred by the contract, held 
that the act of 1897 could not be given a retrospective opera
tion, even if the language employed had indicated an intention 
to make it apply retroactively, which, in the opinion of the 
court, was not the case. And consequently it was decided that 
a foreign corporation, which had loaned money in Illinois, and 
taken a mortgage as security, prior to the time when the act 
of 1897 went into operation and eflect, might maintain a bill 
to foreclose its mortgage, without showing that it had com
plied with that statute.·· It has also been held that the statute 
providing that every trust company shall deposit a designated 
large sum of money with the Auditor of Public Accounts, as 
a condition prerequisite to its right to accept any trust, dol'S 
not apply to a mortgage made to such a corporation to secure 
a debt; that if the mortgage provides for the execution of 

•• Richardson . v. United States gage Is void because the mortp
Mortgage ... Trust Co., 194 Ill. 269, gee, a foreign corporation, had not 
62 N, E. Rep. 606, aftlrmlng 89 Ill. complied with the statute regulat
App. 670. In other states, It 18 Ing foreign corporations doing 
held that, In an action by a pur- business within the state. Sher
chaser at a sale under foreclosure wood v. Alvis, 83 Ala. 116, 8 South. 
of a mortgage, to obtain possea- Rep. 807; Craddock 'Y. American 
810n, the defendant, the mortgagor, Freehold Land tI; Kortpp Co., 88 
18 estopped to plead that the mort- Ala. 281, 7 South. Rep. 1116. 
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trusts which are within the prohibition of the statute, the 
trusts may be void for failure of the corporation to comply with 
the law, but the mortgage will not be invalidated; and that 
both the grantor in nch a mortgage and a purchaser who has 
assumed the mortgage debt are estopped to aBBert that the 
corporation has no power to take as mortgagee.fll 

It may be observed in this connection that, notwithstanding 
any laws prohibiting aliens from holding real estate, an alien 
mortgagee has a right to come into a court of equity and have 
the property which has been pledged for the payment of his 
debt sold for the purpose of raising the money. His demand 
is merely a personal one, the debt being considered as the 
principal thing and the security on the land as an incident.f " 

§ 102. lfaticmal BaDkI as lIortpgees.-The national bank
ing act provides that banks organized under it may «« purchase, 
hold, and convey real estate for the following purposes, and 
for no others: • • • Second, such as shall be mortgaged 
to it in good faith by way of security for debts previously 
contracted. "f7 On the face of the statute, therefore, a national 
bank has no power or authority to take a mortgage on lands as 
security for a loan of money made at the same time with the 
mortgage, or as security for future advances to be made. Still, 
the statute does not declare that contracts made in exceBB of 
the permission which it grants shall be void. Disregard of the 
law in this respect will simply lay the bank open to proceed
ings against it at the instance of the United States; it will 
not release the mortgagor from his liability, nor avoid thE' 
mortgage as against subsequent purchasers or lienon. Hence 
it may be stated, as the general rule, that a mortgage taken by 
a national bank on real estate, to secure a contemporary loan 
or as security for future advances, if voidable at all, is so only 
at the mit of the general government. A state court of equity, 
having jurisdiction in an otherwise proper case, should not 

fa Farmera' LoaD I: Truat Co. v. 
Chtcqo I: N. P. R. Co., (U. S. 
Clrct. Ct., N. D. DL) 68 Fed. ReP. 
41J. 

fa Baches v. IIkhrarda, 8 Wheat. 
488. 

"Rev. Stat. U. S. 16137. See 
ShlDkle v. FIrat Nat. Bank, 22 
Ohio st. 616; Allen v. FIrat Nat. 
Bank, 23 Ohio St. 87; Kanaae Val-

li 

187 Bank T. RoweD, 2 DUI. 871, 
FeeL Caa. No. 7,611. A national 
bank does not tranacend Ita powera 
In taklac from a customer, as col
lateral security for a loan to him, 
the note and mortgage of a third 
person together with certain per
sonal securities; and If the bor
rower becomes Insolvent and the 
pel'llODal securities prove inSuf-
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refuse ita aid to such a blDk u compIahumt in a bm to fore
close ncb a mortgage." 

flclent, the bank can maintain a 
bW to forecloee the mortgage. 
Jlerchanta' Nat. Bank v. Meara. 8 
BIss. 168, Fed. CU. No. 9,460. 

"Warner v. DeWitt County Nat. 
Bank, 4 Ill. App. 306. Herein It 
was said: "It Is true our Bupreme 
court, In FrIdley v. Bowen. 87 Ill. 
161, has decided such aecur1ttee 
void, and refuaea rellef thereon 
when aoqht In equJtJ'; yet alDce 
tbat 4ec1B1ou W&II made, tile BU-

preme court of the Umted States, 
In Umon Nat. Bank T. Matthew .. 
88 U. S. 821, has decided that Buch 
aecurlUee are not void, but on17 
voidable, and the BOTerelp alone 
can obJect." And lee National 
Bank of Genesee T. Whitney, 103 
U. S. 99; Fortier T. New Orleans 
Nat. Bank, 112 U. S. 439; Waterloo 
Bank 'Y. lIIlIDore, U Iowa, &4l. 8 N. 
W. RelloM7. 
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§ 103. KOI'1ppable Interest. in GeneraL-"The doctrine 
is understood to be that everyihing which may be considered 
as property, whether in the technical language of the law 
denominated real or personal property, may be the subject 
of mortgage, as advow80ns, rectories, tithes. Reversions and 
remainders, being capable of grant from man to man, and 
possibilities also, being assignable, are mortgageable, a mo~ 
gage of them being only a conditionable assignment. Rents, 
also, and franchises may be made the subject of mortgages. ''1 

Again, it is said: "In equity, whatever property, real or pE'r-
8Onal, U capable of an absolute sale may be the subject of a 
mortgage. Therefore rights in remainder and reversions, pos-! 
sibilities coupled with an interest, rents, franchises, and choses . 
in action are capable of being mortgaged i and courts of equity 
support assignments of, or contracts pledging, property, or 
contingent interests therein, and also things which have no· 
present, actual,- potential existence, but rest in mere possi-' 
bility. ''2 But whatever may be the subject of the mortgagt', 
the mortgagor must have a real and appreciable interest in the 
land affected. For instance, a trust deed duly recorded, exe
cuted by a party claiming an interest in the premises pledged 
under a tax deed conveying to him so small a part thereof 

I Curtis T. Root, 20 Ill. 618. 
"Also, &8 a man may make a feoff
ment In fee In mortgage, 10 a man 
ma, make a gift 'In tall In mort
gage.. and a lease for term of life, 
or for term of ,ears, In mortgage. 
ADd all such tenants are called 

'tenanta In mortgage,' according 
to the estates which the, have In 
the land." Littleton, Tenures, bk. 
8, c. 6, I 883. 

I Wright v. Shumway. 1 BiBB. 23, 
Fed. Cu. No. 18,098. 

111 
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as to have no practical existence (as, "the vigintillionth of a 
vigintillionth of the east sixty-fourth of an inch" of a certain 
lot), which purports to convey "all interest" in the entire 
lot as security for a large sum, may be set aside in equity as 
a cloud on the true owner's title. In making this decillion, the 
court observed that, if the tax purchaser had contented him
self with making a mortgage on his interest in the property, 
according to the description in the tax deed, and the com
plainant had then filed a bill to remove the cloud on his title, 
they would have had no hesitation in applying the maxim Ie de 
minimis non curat lex" and dismissing the bill on the ground 
that a conveyance of such an infinitesimal portion of the prem
ises cast no cloud on the title.· 

1104. BItateI in Bimamder.-As stated in the preceding 
section, an estate in remainder in real property is capable of 
being made the subject of a mortgage.· In one of the cases, 
where a father, by his will, devoted certain land to be a home 
for his children so long as they should remain unmarried, and 
with remainder to such children, it was considered that the 
right of present possession and occupancy and the estate in 
remainder constituted interests in the children which were 
entirely distinct and independent of each other, and a mortgage 
on the estate in remainder would not, of itself alone, affect the 
right of present possession and enjoyment of the premises.1I 

§ 1015. Estates for We.-A vested equitable life estate is 
such an interest in land as will pass by a mortgage of the 
same; and where such estate is conveyed or incumbered by 
the cestui que trust, without the concurrence of the trustAe 
holding the legal title, 'it will become the duty of the trustee 
to recognize the rights of the grantee or mortgagee. But the 
purchaser under such a mortgage will take only such right as 
the mortgagor had, that is, an estate for the life of the mort
gagor.a So, where a deed was made .to a married woman and 
"her body heirs," it was held that, as the legal effect of the 
deed was to give her a life estate, and as there was no restric
tion of alienation, it was competent for her, by uniting with 
her husband (as the law then required), to mortgage her estata 

• GI08 v. Furman, 66 TIl. App. 
127. aftlrmed, 164 Ill. 686. 

'Curtis v. Root, 20 Ill. 61S; 
Wright v. Shumway. 1 BI88. 23. 
Fed. Cas. No. 18,093. 

II Springer v. Savage. 143 m. 301, 
. 32 N. Eo Rep. 620. 

• B1'7an v. Howland. 98 Dl. 626. 
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and release her homestead, and that such a mortgage created 
a valid lien upon her interest in the land.' 

§ 108. Leasehold IDtaredL-A mere term of years, or lease
hold interest in land, is also mortgageable as realty. But the 
lien created by such a mortgage will be coextensive with the 
term, and will be extinguished by mere lapse of time whenever 
the term ends; and it cannot, upon the expiration of the term, 
be foreclosed as against the reversioner, although the bill for 
foreclosure may have been filed before the term expired.,s On 
the other hand, where the lease is accompanied by special ad
vantages or privileges to the lessee, such as an option to pur
chase the property at a fixed price within a limited time, the 
act of the lessee, after mortgaging his interest, in surrendering 
and conveying all rights remaining in him to the lessor, will 
in no manner dect the rights of the mortgagee.' 

1107. 'fttlel Under Ezecutory Contract for Bale of LuuL
Where the owner of lands in fee has executed a valid and 
binding agreement for their sale and conveyance to another, 
and the contract remains executory and no deed has passed, 
each of the parties has an interest in the premises which may 
be made the subject of a mortgage. A mortgage by the vendor, 
in such circumstances, will p&88 to his mortgagee exactly the 
rights which remained in the vendor, and no others; that is, 
the right to require execution of the contract of purchase on 
the part of the vendee, and to receive from him any unpaid 
balance ,of the purchase money until the debt seeured by the 
mortgage is discharged.10 In one of the Illinois cases on this 
point, where the owner of land sold it to another person, giving 
him a bond for a deed, and the purchaser took possession, and 
the vendor then executed a mortgage on the same premises 
to secure a debt to a third person, but still retained the pur
chaser's notes given for the unpaid balance of the purchase 
money, it was held that the mortgagee would have the right 
to enjoin the payment of the notes to the vendor, until the 
mortgage debt should be satisfied, or, if that debt was already 
due, he eould have the notes paid to him. But the purchaser 

f Hoamer v. Carter, 68 Ill. 98. 
I Griffin v. Marine Co., 62 Ill. 

130; Rogers v. Herron, 92 Ill. 683. 
• McCauley v. Coe, 160 Ill. 311, 

37 N. E. Rep. 232. 

10 Wright v. Kentucky cI; G. E. 
Ry. Co., 117 U. S. 72; Ranney v. 
Hardy, 43 Ohio st. 167, 1 N. E. Rep. 
623 . 
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of the premises could not protect the mortgagee's rights OD 

his own initiative. In the absence of any proceedinp to enjoin 
him, he would be bound ~o pay the notes to the legal holdE'r 
of them, at maturity and on demand. Further, if the notes in 
such a case, not falling due until after the maturity of the 
mortgage debt, had been assigned to a bona fide purchaser on 
a precedent debt, without notice of the mortgagee's equitable 
claim to them, the purchaser of the land, not having any de
fense and being unable to resist their collection, would be pro
tected in paying them and vould not be liable to the morl
gagee, even if he had notice of his rights, and also the assigne£
of the notes would be protected against the mortgagee; and 
after the notes had been paid and title had fully passed, the 
purchaser would be entitled to have the mortgage cancelled as 
a cloud on his title.ll On the same principle, where a party 
acquires the legal title to lots from one who had previously 
made contracts for their sale and conveyance, together with 
an assignment of the contracts, he has such an interest in the 
Jots as may be the subject of a transfer by mortgage. In such 
case he does not hold the title in trust for the purchasers.n 

Conversely, the purchaser under an executory contract for 
the sale of land has an interest therein which is mortgage
able.18 But his mortgagee will take no greater or other rights 
than the vendee had; that is, he will acquire simply a right 
to purchase the property for the consideration stipUlated in 
the contract of purchase, or to require a conveyance of th<" 
estate from the vendor according to the terms of the agree
ment, on completing the payment of the purchase price.1f And 
although a bond for a deed to land may provide for a for
feiture for non-payment, yet if the vendor does not declare a 
forfeiture, the holder under the bond has such an equitable 
estate as may bc mQrtgaged by him.tII 

§ 108. Undivided Interests in Land.-An undivided interest 
in land, such as that held by a joint tenant or tenant in com
mon, may be made the subject of a mortgage. And a mortgage 
given by one tenant in common will carry with it, on the prin-

11 Doolittle v. Cook, '16 m. 864. 
III Chickering v. Fullerton, 90 m 

&20. 
II Curtis v. Root, 20 m. &18; 

Baker v. Bishop Hm Colony, 46 
Ill. 264; McCauley v. Coe, 61 m. 

App. 284, and same case on appeal, 
160 Ill. 811, 3'1 N. E. Rep. 232. 

t' Alden v. Garver, 32 m. 32. 
11 Irish v. Sharp, 89 m. 281; 

Sheen v. Hogan, 86 DL 16. 

Digitized by Coogle 



§ 109] KORTGAOalBLB JNTBRBSTS IN REALTY. 135 

ciple of subrogation, any lien which tlie mortgagor had upon 
the shares of his co-tenants for improvements made upon th~ 
common mortgaged property.1S Where the undivided interest 
of a tenant in common of land is mortgaged, and the mortgage 
foreclosed, the purchaser at the foreclosure sale becomes him
self a tenant in common in the place of the mortgagor, and 
takes subject to the same duties and relations to the co-ten
ants; and consequently his possession of the land and payment 
of taxes thereon will not, in the absence of actual notice that 
it is adverse, give title as against his co-tenants, where the 
record disclosed the state of the title.1T It will be observed 
that a mortgage given by one tenant in common on the prop
erty is binding only on the interest of the party making the 
same, and, after a decree of sale in a proceeding for partition, 
will follow his interest only in the proceeds. Such an incum
brance will in no wise adversely affect the interest of the other 
tenants in the premises, or their interests in the proceeds of thE' 
sale.18 .As remarked in one of the cases, "the effect of a par
tition, in which a mortgagee is joined as a party, is to substi
tute for an undivided interest in the whole land the portion 
set off to the mortgagor in severalty; and the lien of the mort
gage, which was theretofore upon an undivided interest, falla 
upon the particular portion 80 set off and aparted to the mort
gagor.''19 

§ 109. Inchoate Title to Public Lands.-An Act of Congress 
provides. that "before any person claiming the benefit of this 
chapter [relating to the pre-emption of public lands] is allowed 
to enter lands, he shall make oath that he has not directly or 
indirectly made any agreement or contract, in any way or man
ner, with my person whatsoever, by which the title which he 
might acquire from the government of the United States should 
inure in whole or in part to the benefit of any person except 
himself; and if any person taking such oath swears falsely in 
the premises, any grant or conveyance which he may have 
made, except in the hands of bona fide purchasers for a' val
uable consideration, shall be null and void. "20 There has been 

II Salem Nat. Bank v. White, 158 
DL 136, 42 N. E. Rep. 3lJ. 

tT KcMahIll v. Torrence, 163 IlL 
277, 46 N. B. Rep. 269. 

II Speck v. Pullman Palace car 
Co.,121 Ill. 33, lJ N. B. Rep. 213. 

18 Rochester Loan.t: Banking Co. 
v. Morae, 181 Ill. 64, 64 N. B. Rep. 
628, reversing 74 Dl. App. 326: 
Loomis v. Rile)" 24 Ill. 307. 

10 Rev. Stat. U. S. 12282. 
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much: doubt as to whether this provision would prevent the 
giving of a valid mortgage on his claim by a pre-emptioner. 
But the preponderance of authority is to the effect that such a 
claimant may lawfully mortgage his interest after his right 
to a patent has become fully fixed, by his complete oompliancE' 
with the law in all respects, so that nothing remains but the 
mere issuance of the patent to invest him with the complete 
legal title to the land; but that a mortgage given before his 
right to a patent becomes vested in this manner is prohibited 
by the statute.1! 

As to homestead entries on the public lands, it is enacted 
that "no lands acquired under the provisions of this chapter 
shall in any event bleome liable to the satisfaction of any debt 
contraoted prior to the issuing of a patent therefor."11 But 
it has been said that this provision "was manifestly intended 
for the protection of the party entering the land, to prevent 
its appropriation in invitum to the satisfaction of his debts, 
and not for the purpose of disabling him from dealing with it 
as his own [as by mortgaging it 1 after he has acquired a right 
to it by oomplying with the terms of the law. The only re
straint which the statute seems to impose on the party's power 
of dispoaition applies only to a time before he makes his final 
proofs. "28 

§ 110. BuUdiDp OoDlidared as Bealty.-A law in Dlinois 
declares that the term "real estate," as used in the statutes 
regulating conveyances, shall include chattels real. In on~ of 
the cases before the supreme court, the question concerned a 
grain elevator, permanent in its structure, which had been 
built on the right of way of a railroad, under a lease which 
provided that the lessor might terminate the lease on sixty 
days' notice, and that the le88ee should have the ri~ht to 
remove buildings erected by him on the leased ground at any 
time before the expiration of the lease. It was held that the 
elevator, together with the leasehold estate, was a chattel real, 
and therE'iore to be cla88ed as real estate within the meaning 

11 See Myers v. Croft, 13 Wall. 
291; Quinby v. Conlan, 104 U. S. 
420: Warren v. Van Brunt, 19 
Wall. 646: Webster v. Bowman, 26 
Fed. Rep. 889: Brewster v. Madden, 
16 Kans. 249; Mellfeon v. Allen, 30 
Kans. 382. Compare Jones v. Taln-

ter, 15 Minn. 612: Norris v. Heald 
(Mont.), 29 Pac. Rep. 1121. 

II Rev. Stat. U. S. 12296. 
II Lewis v. Wetherell, 86 MInD. 

386, 31 N. W. Rep. 366. And see 
Seymour v. Sanders, 8 DUl 437, 
Fed. Cas. No. 12,690. 
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of the statute, 80 that the holder of a recorded mortgage 
thereon would have priority over a subsequent execution cred
itor, even though he had not taken possession within two years 
after the date of the mortgage, as would be ·necessary in the 
case of a chattel mortgage. It was also considered that the 
faet that the mortgage described the property as "the grain 
elevator and the leased ground the same stands upon," and 
the fact tha~ it Was acknowledged before a justice of the peace, 
and entered on his docket in the form required for chattel 
mortgages, would not estop the mortgagor from claiming that 
the property was real estate.l • 

.. Xupp v. Ion.., 141 DL m, IJ N. B. Rep. au. 
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120. Rents and ProSts. 
12L Mortpp of Both Realq U4 

PerBOllBlt,. 

§ 111. Homestead Bltate of lIortpgor.-A statute in DJj. 

nois provides that •• every householder having a family shall 
be entitled to an estate of homestead, to the exten~ in value of 
$1,000, in the farm or lot of land and buildings thereon, owned 
or rightly possessed, by lease or otherwise, and occupied by 
him or her as a residence; and such homestead, and all right 
and title therein, shall be exempt from attachment, judgment, 
Jevy or execution, sale for the payment of his debts, or other 
purposes, and from the laws of conveyance, descent, and de
vise, except as hereinafter provided. ''1 Hence it appears that, 
to entitle a mortgagor to a homestead in the mortgaged prem
ises, hf' must not only be the head of a family, but, at the 
time of makiDg the mortgage, he must reside with his family 
on the mortgaged premises, and so continue to reside.2 These 
conditions being fulfilled, a homestead may be claimed as 
against a mortgage on the premises (not containing a release 
of the homestead right) provided the value of the whole does 
not exceed the statutory exemption; but a mortgage or d~ 
of trust on property occupied by the mortgagor as a home
stead will create a lien which may be enforced against thc 
premises to the extent to which tht>ir value exceeds one thous
and dollars.8 The manner of working out the respective rights 
of the homestead claimant and the mortgagee, on foreclosurt', 
is thus regulated by statute: ,. In the enforcement of a lien 

1 Rev. Stat. IlL c. 62, ,1. • YOUDg v. Morgan, 89 ill 199: 
I Fergus v. Woodworth, 44 Dl. Boyd v. Cudderback, 81 nL 113. 

874. 
188 

/' 
'Digitized by Coogle 



1111] PBOPIIIB.TY OOVBUD BY .A. MORTG.A.GB. 139 

in a court of equity upon premises, including the homeatead, 
if mch right is not waived or released &8 provided in this act, 
the court may set off the homestead and decree the sale of the 
balance of the premises; or, if the value of the premisea. ex
ceeds the exemption, and the premises cannot be divided, may 
order the sale of the whole and the payment of the amount of 
the exemption to the person entitled thereto."f To entitle the 
mortgagee to have his lien enforced in this manner and to 1ilis 
extent, it is necessary-when the homestead exemption is 
claimed in the answer to the bill for foreclosure-that the bill 
and the proofs should show that the pl'emises are worth more 
than a thousand dollars; in the absence of any luch averment 
and proof, or any averment denying the homestead right set 

. up, no decree of 881e ean be made.1I Even if the right to a 
homestead is not put in issue, an\! the decree of foreclo8Ul'8 
limply ordera the 881e of the mortgaged premiaea, the pur
chaser at such 88le will only acquire an interest in the property 
over and above the value of the homestead exemption; he will 
not be entitled to immediate poaession of the land, and if he 
brings ejectment, the mortgagor may then avail himself of his 
homestead right.-

But no homestead right can be set up against a mortgage 
which did not exist at the time the mortgage was made. That 
is, no such exemption can attach to premises in conlequence of 
the mortgagor's taking up his residence thereon, and claiming 
a homestead, after the execution of the mortgage.' And, more
over, this right depends upon the continued occupancy of the 
premises by the mortgagor and his family as a place of resi. 
dence. Where the owner of land on which hil homestead is 
established conveys the ume by an absolute mortgage, legally 
executed, the fee in the premisel conveyed, no matter what 
their value, pasae& to the mortgagee, subject only to the right 
of occupancy on the part of the mortgagor, in case the home
stead has not been relinquished; and when such occupancy 
terminates, the homestead right is annihilated, it not being an 
estate in the premisel which can be transferred as against a 
former conveyance that has passed the fee.8 Hence, where the 
owner of land, which he occupied as a homestead, executed a 

• ReT. Stat. Dl. Co 6J, lB. T McCormick v. Wllcoz, J6 nl. 
I Black v. LUlk, a IlL 10. J'l5 • 
• Parrott v. Kumpf, 102 D1. olD: 8McDoDald v. Crandall, 4. IlL 

Alher v. Mitchell, 92 Ill. 480. 281: Hewitt v. Templeton, 48 Ill. 
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mortgage thereon, but without releasing the homestead right 
formally in writing, and afterwards abandoned the premises 
without intending to return to them, this was held to be such 
a waiver of the homestead in favor of the mortgagee that a 
subsequent conveyance of the premises by' the mortgagor, with 
a formal written release of the homestead right, would not 
operate to pass any right to his grantee, in respect to the home
stead, which could be asserted against the mortgage.9 And a 
first mortgage, without release of homestead, upon the aban
donment of the homestead, will take precedence of a subse
quent mortgage waiving the homestead exempJ;ion.10 Wherf' 
a man and his wife executed a mortgage on their homestE'ad 
without the statutory waiver, and afterwards conveyed it 
to a third person, subject to the mortgage lien, such lien form
ing a part of the purchase price, and the mortgagee brought 
suit to foreclose, it was held that. the vendee, having obtained 
the premises by admitting the lien and assuming its payment. 
was estopped from setting up as a defense the omission of the 
mortgagors to release their homestead right in the mortgage.ll 

§ 112. Same; Release of Bomestead.-A grantor or mort
gagor of land may waive or release his right of homestead 
therein. But" no deed or other instrument shall be construed 
as releasing or waiving the right of homestead unless the same 
shall contain a clause expressly releasing or waiving such right. 
And in such case, the certificate of acknowledgment shall 
contain a clause substantially as follows: 'Including the re
lease and waiver of the right of homestead,' or other words 
which shall expressly show that the parties executing the deed 
or other instrument intended to release such right. And no 
release or waiver of the right of homestead by the husband 
shall bind the wife unless she join in such release or waiver.''!! 

367; Hartwell v. McDonald, 69 Ill. 
293. 

t Vase7 v. Board of Trustees, 69 
III 188. 

10 Asher v. Mitchell, 9 Ill. App. 
336. 

11 Pidgeon v. Trustees of Schools, 

"" Ill. 601. 
12 Rev. Stat. m. c. 30, 127 

(Starr &I: C. 128). When the mort
pgor, using the statutol'7 form of 
mortgage (as to which see, suPra. 

1 71), desires to release or walve 
his homestead right In the land 
conV878d, It ma7 be done b7 In
serUng In the statutolT form, after 
the words "State of nUnol .... -the 
following words, In SUbstance: 
"Hereb7 releaa1ng and waiving all 
rights under and b7 virtue of the 
homestead exemption laws of this 
State." See Rev. Stat. III Co 30, 
111 (Starr &I: C. 112). 
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Mortgages and deeds of trust, it is said, being conveyances 
upon condition, are clearly within both the letter and the"spirit 
of the act relating to homesteads, and must be executed and 
acknowledged in accordance with the requirements of the laws 
respecting the alienation of homesteads.18 Hence, where a 
husband and wife execute a mortgage on lands to which a 
homestead right has attached, it is not enough, to paaa such 
right, that it is expressly released in the body of the deed; it 
must appear from the certificate of acknowledgment that the 
wife acknowledged that she released this particular right 
freely and voluntarily and without compulsion.1f But where 
a mortgage was executed and acknowledged in a manner suffi
cient to release the homestead, and afterwards, by consent of 
all parties, the description of the property conveyed was al
tered so as to correct a clerical error, and the mortgage was 
then reacknowledged without release of homestead, it was 
held on a bill to foreclose, that, the original description hav
ing been sufficient to pall the lands intended by the parties, 
the correction did not affect the waiver of homestead.tII 

It is also provided by statute that, when a mortgage contain
ing a release or waiver of homestead ' , includes different pieces 
of land, or the homestead is of greater value than $1,000, said 
other lands shall first be sold before resorting to the home
stead, and in case of the sale of such homestead, if any balance 
shall remain after the payment of the debt and coats, such 
balance shall, to the extent of $1,000, be exempt, and be applied 
upon such homestead exemption in the manner provided by 
law.''l8 Consequently, as against subsequent judgment cred
itors, the mortgagor is entitled to his homestead exemption out 
of the surplus proceeds of a sale under a mortgage containing 
a waiver of the homestead.1T 

§ 113. Same; Purchue-KODey Kortpp.-It is enacted that 
no property shall, by virtue of the act granting homestead 
exemptions, be "exempt from sale for non-payment of taxes 
or &88euments, or for a debt or liability incurred for tlie pur
chase or improvement thereof.''l8 Consequently, a homestead 
exemption cannot be claimed in mortgaged premises, by the 

II Eldridge v. Pierce, 90 Ill. 474. 
It Boyd v. Cudderback, 81 Ill. 118. 
taCUler v. Byers, 1D m. 867, 

D N. II:. Rep. &0'1. 

II Rev. Stat. Ill. c. 52, 14. 
17 First Nat. Bank v. Brlgp, 2J 

D1. App. 228. 
11 Rev. Stat. Ill. c. 62, I I. 
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mOrifasor or hiJ wife, as against the mortgagee in a mortpse 
given to aeoure the purohase money of the same premises, or a 
part thereof.1' 

I U4. After-AoquIred Title.-The conveyance act in mi
DOis provides that "if any person shall sell and convey to an
other, by deed or conveyance, purporting to convey an estate 
in fee simple absolute in any tract of land or real estate, lying 
and being in this State, not then being po88essed of the legal 
estate or interest therein at the time of the sale and conveyance, 
but after such sale and conveyance the vendor shall become 
po88eB8ed of and confirmed in the legal estate to the land or 
real estate so sold and conveyed, it shall be taken and held to 
be in trust for the use of the grantee or vendee; and the con
veyance aforesaid shall be held and taken, and shall be, as 
valid as if the grantor or vendor had the legal estate or intereat 
at the time of said sale or conveyance.' '20 And by the suc
ceeding section of the same act it is provided that the use of 
the words "grant, bargain, and sell," in a mortgage, shall 
operate as a covenant to the mortgagee and his heirs that the 
mortgagor was seised in fee simple of the land mortgaged, free 
from all incumbrances, etc. Further, a mortgage in the atatu
tory form, which contains the words "and warrants" is 
equivalent to a mortgage containing all the formal covenants 
of warranty. It follows, therefore, that when a mortgage of 
realty embraces the covenants of title or warranty, either in 
the full or the abbreviated form, or the words which, under 
the statute, import such covenants, any title to the premises 
subsequently acquired by the mortgagor, or accruing to him 
after the execution of the mortgage, whether legal or equit
able, will inure to the benefit of the mortgagee, and will be 
subject to the mortgage, and cannot be set up in .hostility to 
it.1l It has been said that oourts of equity extend the lien of 
a mortgage to after-aoquired property or titles on the theory 

. 18 AQtlu T. Underwood, 87 Ill. 
488: IIacee T. Magee, 61 Ill. 600: 
Ki"llble T. Esworthy, 6 Ill. App. 
617: A.1len T. Hawley, 88 Ill. 184: 
Gaither T. Wilson, 164 nt. 644, 46 
N. m. Rep. 68: Campbell T. Magin
nis, 70 Iowa, 689, 31 N. W. Rep. 
846. 

.. ReT. Stat. DL Co 80. 17. 

St Pratt T. Pratt, 96 m. 184; 
Elder T. Derby, 98 Ill. 228; Goche
nour T. Mow", 83 Ill. 331: Gibbons 
T. HOIlIIr. 96 nt. 46; Lager T. Mu
tual Union L. a B. Aaa'n, 146 DL 
283, 33 N. m. Rep. 948; Bybee T. 

Hageman, 88 DL 1119: Taylor T. 

Kearn, 88 Ill. 33.; Wells T. Somera, 
4 Ill. App. 297 • 
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that, though ineffective as a convqanee, it operates .. an 
executory agreement attaching to the property or title when 
ncquired.21 But the rule finds a sufticient support in the doe
trine of estoppel At law, one can neither convey nor incumber 
that which he does not own. But in equity, an estoppel arises 
against the mortgagor out of the covenants of title, so that 
he cannot deny his title nor claim adversely to the mortgage 
under any title newly acquired.21 

But it must be noted that a deed not purporting to convey 
an estate in fee simple absolute in the lands (as, where it merely 
quitclaims all the right, estate, title, and demand which the 
grantor has or ought to have in the property) is not such a 
conveyance as that an after-acquired title of the grantor will 
inure to the grantee under the statute. U one conveys lands 
with a general covenant of warranty against all lawful claima 
and demands, he cannot be allowed to set up as against his 
grantee or those claiming under him, any title subsequently ac
quired, either by purchase or otherwise, but such new title will 
inure by way of estoppel to the use and benefit of the grantee 
and his heirs and aBBigns. But where the deed, on its face, does 
Dot purport to convey an indefeasible estate, but only the 
right, title, and interest of the grantor, although the deed may 
contain a covenant of general warranty, the doctrine of estop
pel will not apply so as to pass an after-acquired estate to the 
grantee. The covenants of warranty in a deed are limited and 
restrained by the estate conveyed on the t'\ce of the deed; and 
these principles apply to mortgages and deeds of trust.2' 

As a corollary to the main proposition, it may be stated that 
if the mortgagee buys in an outstanding title to the mortgaged 
premises, under an arrangement with the mortgagor that it 
is to be held, like the mortgage, subject to redemption, he will 
not be allowed, when the title is acqnired, to insist that he 
pnrchaaed as a stranger; but he must permit the mortgagor to 
redeem.26 

§ 115. 1'iDures.-When a fixture, permanent in its char-

II Grape Creek Coal CO. T. Farm
eJ'II' Loan a Trust Co. (U. S. Clrct. 
Ct. of App., 7th Circuit), 12 C. C. 
A. 360, 63 Fed. ReP. 891. 

18 Lagger v. Mutual Union L. a 
B. Au'D. 146 Ill. 283. 33 N. 11. Rep. 
HI; Campbell v. Texas a N. O. R. 

Co., 2 Woods, 268, Fed. Cae. No. 
2,369. 

It Holbrook v. Debo, 99 Dl. 373; 
Bowen v. McCarthy, 127 m. 17, 18 
N. E. Rep. 767. 

JIMoore v. Titman, 4. m. 367. 
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acter, is erected or plaeed upon mortgaged premises, and so 
annexed to the freehold as to evince an intention that it shall 
remain there, it becomes subject to the lien of the mortgage, 
and cannot be removed unless with the consent of the mort
gagee. As it enhances the value of the property and increases 
the security of the mortgage, it is regarded as inuring to the 
benefit of the mortgagee.28 Contentions in regard to the char
acter of fixtures, and the claims of mortgagees upon them, 
chiefly arise in the case of machinery. But it may be stated as 
a general rule that, when machinery is placed in a mill or fac
tory by the owner of the land, and either actually or con
structively attached to the building, and is of such a character 
that it is suitable only for use in that connection, and is neces
sary for the prosecution of the business for which the mill or 
factory was erected, so that the plant could not be operated 
as a mill or factory without such machinery, then such ma
chinery must be regarded as a fixture which will pass with thl' 
realty under a mortgage thereon." For example, machinery 
fastened to the floor, or to a plank nailed to the floor, of a 
building erected for use as a shoe factory, by large screws, 
and belted to the shafting overhead, or fastened to benches by 
wooden screws and belted to the shafting, the benches being 
nailed to the floor, intended to form a part of the plant, where 
such machinery was placed in the building for the purpose of 
manufacturing shoes, and is essential to the plant, is a fixture 
and as such will pass by a mortgage of the land on which the 
building is erected.28 So, where the owner of land erected 
a slaughterhouse thereon, and sold the property to another, 
to be used as a slaughterhouse, taking back a mortgage to se
cure the purchase money~ and the latter erected machinery 
thereon and operated the premises as a slaughterhouse, and the 
property was sold under' the mortgage, and the mortgagep. 
rented it from the purchaser, it was held that the machinery 
passed to the purchaser as a part of the realty.28 On the other 
hand, a bar counter and shelf placed in a building by a tenant 
for the purpose of conducting a drinking saloon, and attached 

til Williams v. Chicago Exhibi
tion Co., 188 Ill. 19, 68 N. E. Rep. 
611; Kelly v. Austin, 46 Ill. 168. 

S! Hill v. National Bank,97 U. S. 
460; caIumet Iron a Steel Co. v. 
Lathrop, 36 m. App. 249; R~dy v. 

Brick, 42 N. J. Eq. 218. 6 Atl. Rep. 
806. 

18 FUleid v. Farmen' NaL Bank, 
148 Ill. 183,36 N. E. Rep. 801. .8 Kloeaa v. Katt, 40 Ill. AN- 99. 

Digitized by Coogle 



1.116] PROPBRTY (lOVBRBD BY A MORTGAQJD. 146 

to the realty in such a manner that they ean be removed with
out injury to the premises, are "trade fixtures t, and do not 
pass with the real estate.ao • 

We must also note that articles personal in their nature may 
retain the character of personalty, by the agreement of the par
ties, although they are attached to the realty in such a manner 
that, without such agreement, they would lose that character, 
provided they are so attached that they may be removed with
out material injury to the article itself or to the freehold. 
Where chattels are sold to thE' owner of the soil on an agree
ment that their character as personalty is not to be changed, 
and a chattel mortgage is taken thereon to secure the purchase 
money, a prior mortgagee of the land cannot claim them, al
though they are subsequently annexed to the freehold.al But 
the fact that a creditor of a person owning a factory may have 
taken a chattel mortgage on the fixtures of the factory build
ing will not affect his rights under a mortgage of the realty 
subsequently taken to secure the same debt. In such a case, 
if the property is a fixture it will pass under the mortgage as a 
part of the realty.81 

§ Us. Bul .. tor DetermiDiDg :rixturea.-The tests for de
termining whether given property is to be regarded as a fixture 
are stated to be as foUl)ws: First, real or constructive annexa
tion of the thing in question to the realty; second, appropria
tion or adaptation to the use or purpose of that part of the 
realty with whick it is connected; and third, the intention of 
the party making the annexation to make it a permanent acces
sion to the freehf)ld, this intention being inferred from the 
nature of the article affixed, the relation and situation of the 
party making the annexation, and the policy of the law in 
relation thereto, the structure and mode of the annexation, 
and the purpose or use for which the annexation has been 
made. Of these tests, the clear tendency of the authorities 
seems to be to give the pre-eminence to the question of inten
tion to make the article a permanent accession to the freehold, 
and the others seem to derive their chief value as evidence of 
such intention. It is in the power of the owner of the freehold 

I. Berger T. Boerner, 18 Ill. APP. IS Flfleld T. Farmers' Nat. BaDk, 
ISO. 148 Ill. 183, 36 N. II. Rep. 801. 

11 Elllaon T. Salem Coal cI: Min-
Ing Co .• '3 Ill. App. 120. 

20 
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to afBx to it any property he pleases, and when he does 80, it 
becomes a fixture in the general senSe of the term, and goes 
with the freehold under a deed or mortgage." In another 
case it is said that, although the question whether structurN 
are real or personal estate cannot always be determined by thl! 
known intention of the party erecting them, yet in cases of 
doubt it will have a controlling influence.1f And in another it 
is remarked: "In determining whether chattels such as are 
involved in this controversy [machinery] pass with the realt,y 
and become a part of the realty, so as to be covered by a mort
gage or deed, reference is to be had as well to the intention 0: 
the parties as to the uses and purposes for which the buildiug 
and the machinery are to be used. It is not necessary that the 
chattel should always be fastened or attached to the realt7 
80 as to make ii a part of it."86 But it is clear that the~ 
must be some sort of annexation or attachment, constructive if 
not actual. In an instructive case from another state we find 
the doctrine stated that the various tests proposed for dE"
termining whether the thing in question remains a chattel or 
has become a fixture, $Uch as the intention of the parties, and 
the like, "while having an important bearing upon the ques
tion whether there has been an annexation, and, if so, its ef
fect, do not do away with the necessity of annexation, either 
actual or constructive, to constitute a fixture. This would in
volve a contradiction of terms, and wipe out the fundamental 
distinction between real and personal property. • • • 
While physical annexation is not indispensable, the adjudi
cated cases are almost universally opposed to the idea of mere 
loose machinery or utensils, even where it is the main agent or 
principal thing in prosecuting the business to which the realty 
is adapted, being considered a part of the freehold for any pur
pose. To make it a fixture, it must not merely be essential to 
the business of the structure, but it must be attached to it in 
some way, or at least it must be mechanically fitted, so as, in 
the ordinary understanding, to constitute a part of the struc
ture itself. It must be permanently attached to, or the com
ponent part of, some erection, structure, or machine which is 
attached to the freehold, and without which the erection, struc
ture, or machine would be imperfect or incomplete. "8e Where 

• a FIfield v. Farmers' Nat. Bank, 
148 Ill. 168. 86 N. E. Rep. 802, elt
Ing Ewell on Fixtures, 21; Arnold 
v. Crowder, 81 Ill. 66. 

U Kelly v. AusUn, 46 m. 166 . 
13 Otis v. May, 80 Ill. App. 681. 
•• Wolford v. Baxter, as KinD. 

12, 21 N. W. Rep. 744. 
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a mortgage covers land, buildings, and machinery, it must 
speak for itself as to what it does or does not include, viewed 
in the light of the status of the property and the surrounding 
circumstances.8T But if it does not distinguish between fix
tures and personal property, nor specifically declare the char
acter of any item therein mentioned, it leaves the character 
of each item to be determined by proof aliunde.as 

§ U7. Improvements on the Land.-All improvements or 
betterments placed on real estate by the owner of it, while tht' 
property is incumbered by a mortgage, are regarded as a part 
of the mortgaged estate. Their cost or value cannot be claimed 
by the mortgagor as against the mortgage. On the contrary, 
they inure to the benefit of the mortgagee, become subject at 
once to the lien of the mortgage, go to increase the security, 
and may be sold as a part of the mortgaged premises on fore
closure of the mortgage.all Thus, where a mortgagor, while 
owning the equity of redemption, erects a house upon the mort
gaged premises, without any agreement with the mortgagee, 
it becomes a part of the realty, and passes with it to a pur
chaser under the foreclosure of the mortgage.·o So, where 
the holder of a mechanic's lien, on land which was incumbert'd 
by a mortgage subordinate to his lien, foreclosed and bought 
in . the property at the aale, and afterwards placed valuable 
improvements upon the premises, and after this was done, 
the decree in the lien proceedings was reversed on writ of 
error, and the mortgagee then claimed the benefit of the im
provements made subsequent to the mortgage, it was held 
that he was entitled -thereto.·1 On the other hand, where a 
mortgagor, after the execution of the mortgage, proceeded, 
jointly with his partner in business, to erect a building on thc 
mortgaged land for the purposes of their trade, and the struc
ture was built with money of the firm, and was in no manner 
permanently fixed to the freehold, but was merely a temporary 
erection designed and used for business purposes, it was held 
that the mortgagee obtained no interest therein and could not 

IT lones T. Ramsey, 3 DL App. tin v. Beatty. 64 Ill. 100; Asher v. 
303. Mitchell, 9 Ill. App. 335; Mann v. I. McKInley v. Smith, 29 Ill. App. Mann, 49 Ill. App. 472. 
106. 40 Matzon v. Grlftln, 78 Ill. 4.77. 

at BaIrd v. Jackson. 98 Ill. 78: 41 Powell v. Rogers, 11 Il!. Ax:p. 
Wood T. Whelen, 93 Ill. 163; Mar- 98. 
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prevent the removal of the building.42 In a case where money 
was advanced upon a mortgage, and it turned out that another 
than the mortgagor was the beneficial owner of the property, 
of which the mortgagee was notified at the time of taking the 
mortgage, it was held, upon a bill to quiet title, that the one 
claiming the beneficial ownership should pay for the improvt>
ments which had been made upon the property by the expendi
ture of the money which the mortgage was given to secure.4a 

§ US. Products of the SoiL-" It is a well-settled rule of 
law that crops growing on mortgaged land are covered by the 
mortgage, whether planted before or after its execution, and 
until they are severed the mortgage attaches as well to the 
crops al to the land; and if the land be sold for condition 
broken before severance, the purchaser is entitled to the grow
ing crops, not only as against the mortgagor, but against all 
persons claiming in any manner through or under him, subse
quent to the recording of the mortgage. "44 But until fore
clo~e of the mortgage, or poasession taken by the mortgage" 
for breach of condition, the mortgagor is entitled to the emble
ments, and may harvest the crop; and when the products of 
the soil are severed, he has an absolnte right to them without 
any liability to account for them. Hence, before the foreclos
ure of a mortgage on the land, the crops may be pledged al 
security by a chattel mortgage, and may be severed and taken 
for the satisfaction of such a mortgage, or sold on execution 
against the mortgagor. But a chattel mortgage on crops, 
given after the recording of a general mortgage on the Jand, 
will be subordinate thereto, in so far as that a foreclosure 
and sale under the general mortgage will cut off the right of 
the chattel mortgagee to take the crop (not already sever~d) 
in satisfaction of his mortgage.411 Also, where the mortgagor 
remains in possession of the land after a decree of foreclosure 
and a sale thereunder, and pending the period allowed fOl' 
redemption, and produces a crop, one who in good faith buys 

n Kelly v. Austin, 46 Ill. 166. 
.1 Union lIut. Ina. Co. v. Camp

bell, 96 Ill. 267. 
4. Yates v. Smith, 11 Ill. App. 

469; Sugden v. Beasley, 9 Ill. App. 
71; Harmon v. Fisher, Id. 22. But 
where, by a defect In the acknowl
edgment, the mortgage deed does 

not convey the homestead right, 
a purchaser at foreclosure sale Is 
not entitled to that portion of the 
growing crop sown upon the home
stead. Brock v. Leighton. U m. 
App.361. 

41 Rankin v. Kinsey, 7 m. App. 
216. 
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sueh crop, before the appointment of a receiver to take eharge 
of the issues and profits of the estate, will be proteeted." A 
8P.verance of the erop, to be effeetual as against the rights of 
the mortgagee of the land, must be aetual. Thus, as between 
the parties to a judgment, the seizure and sale of growing 
erops on execution issued on the judgment will constitute a 
severance of the crops from the realty. But as to a mortgagee 
or grantee in a deed of trust given by the execution debtor 
before the execution became a lien, such seizure and sale will 
not work a severance. The purchaser at the sheriff's sale takes 
subject to the rights of the mortgagee. which will not be cut 
off or affected by such sale.·" 

These rules apply as well to the natural growth of the soil 
as to the products of agricultural cultivation. Thus, timber 
growing upon land mortgaged is a portion of the realty and is 
embraced in the mortgage as part of the security. The mort· 
gagor has no right to cut it after default made in any of the 
paym~nta of the mortgage. His eutting of timber may be re
strained by injunction, upon proper application, by a court of 
equity. .And if the mortgagor sells the timber which he has 
eut, this does not divest the lien of the mortgage, but the pur· 
ehaser takes subject to the paramount rights of the mortgagee. 
But when the amount due aecording to the stipulations of the 
mortgage is paid, the lien of the mortgage upon the timber 
whieh may have been cut down, and 80 severed from the realty, 
is discharged, and the timber reverts to the mortgagor, or any 
vendee of his.·a 

I tte. AcaretioDl.-Where land is conveyed by a mortgage, 
whieh is bounded on one side by a lake or stream, the line 
between the land and the water will form a boundary, and 
such line will follow the receding water. And since accretions 
thus formed belong to the littoral owner, and since whatever is 
added to mortgaged land inures to the benefit of the mort· 
gagee, it follows that the accretion thus formed will pass to 
the mortgagee, not as appurtenant to the land granted, but as 
a part of it; and the rule is the same where a lot is described 
by reference to a recorded map or plat which shows a boundary 
1Iy the lake or stream on one side,f& 

.. KnOll: T. Oswald, III m. App. 48 Hutchins T. King, 1 Wall. 63. 
106. • .. Chicago Dock cI: Canal Co. v. 

4T A.nderson T. Strauss. 98 Ill. KlIWe, 93 Ill. 416. 
486. Compare White v. Pulle7, 2'l 
Fed. Rep. 436. 
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§ lao. Bents aDd Prdts.-The rents and profits of property 
may be the subject of a mortgage j and while a mortgage of 
real estate does not ordinarily include the income of the prop. 
erty, yet it may provide that, in case of foreclosure, a receiver 
shall be appointed to collect the rents and profits from the 
institution of the suit to the end of the period allowed for 
redemption, and this will create a valid lien on such rents and 
profits which equity will enforce, without regard to the mort
gagor's insolvency, upon the application of the mortgageE-. GO 

We alsq find decisions (in other states) to the effect that, al
though the mortgage is expressly declared to be upon the 
"rents, issues, and profits" only, yet if these prove insufficient 
to satisfy the mortgage debt, recourse may be had to the corpus 
of the estate. It is said: "The meaning of the worda 'rents, 
issues, and profits' has often been before the courts, and by 
a long line of decisions the courts of chancery have declared 
that, unless these worda be connected with other words which 
restrain the meaning of the term to the rents, issues, and 
profits as they arise (as if the trust is to pay debts out of the 
annual rents), the courts will give the worda a meaning broad 
enough to include the sale of the property itself. The strict 
meaning of the words, as opposed to land, is the annual rents, 
issues, and profits j yet the courts hold that they should not be 
confined thereto, but should be taken, in a more enlarged 
sense, to include every mode by which land may be made to 
yield profits, out of which money so charged upon it may be 
taken, and, consequently, to include the sale of the property 
itself. The doctrine is thus laid down broadly by Judge Story 
in his work on Equity Jurisprudence. It is likewise laid down 
in Perry on Trusts, in Hawkins. on Wills, Powell on Mort
gages, and in other works, citing an array of authorities.' 'Ill 

§ 121. Mortgage of Both Bea1ty aDd Peraonalty.-A mort
gage may be made to cover both real and personal property; 
but in order to be effective as a security upon chattels de
scribed and pledged in it (other than chattels real), it is 
necessary that it should be executed, acknowledged, and re
corded in accordance with the statute in reference to chattpl 
mortgages.1I11 

ao First Nat. Bank T. nUnois 
Steel Co., In Ill. 140, 51 N. E. Rep. 
200, aftlrmlng 72 Ill. App. 640. 

al Charter Oak Life Ins. Co. T. 

Stephena, 6 Utah, 819, 16 Pac. Rep. 
253. 

It Long T. Cockern. It Ill. App. 
804. 
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CHAPTER XI. 

THE CONSIDERATION OF MORTGA.GES. 

1122. Necees1ty of a Conalderatlon. 
123. Sufllclency of Conalderatlon. 
124. Effect of Description of Debt 

In the Mortgage. 
126. Future Advances. 
126. Mortgage by Surety or Guar-

antor. 
12'1. Indemnity Mortgagee. 
l28. Usury. 
129. Same; CGmm1sslon8 of 

Broker or Agent. 
130. Same; Interest on OVerdue 

Interest. 

I13L Same; Stipulation for A.ttor
ney's Fee, T~es, and In-
8urance. 

132. Same; Contracts of Loan A&
sociationa. 

133. Same; Con1lict of lAws. 
184. Same; ReUef In Equity DB 

BllI to Redeem. 
136. Same; On BllI for Forecloe

ure. 
136. Right of Mortgagor's Gran

tee to Plead Usury. 
137. Right of Junior Mortgape 

. to Allege Usury. 

§ 1i2. Necessity of a OoDSideration.-A mortgage being a 
conditional conveyance of property as a security for the pay
ment of money or the performance of some act or duty, it is 
essential to its creation and existence that there should be a 
subsisting indebtedness or obligation to pay money or to per-
form some duty or act. When the debt or obligation is released 
or extingUished, the conveyance becomes null and void. Land 
cannot be conveyed as a security for a debt (that is, conveyed 
by way of mortgage), when no debt ex~ts.l A mortgage, 
therefore, given without any consideration to support it, is J 
void and cannot be enforced against the mortgagor, either by 
the original mortgagee or by his assignee.2 Nor has it any 
effect as a lien; it can take effect in that character only from 
the time when some debt or liability secured by it is created.s 
But the consideration of a mortgage need not pass at the time 
of the execution of the instrument, but may be given prior or 
subsequent thereto.f It has been ruled that a deed of trust 

1 Rue v. Dole, 107 Ill. 2'16; Bacon 
v. National German-American Bk., 
191 lll. 206, 60 N. E. Rep. 846; 
Gaines v. Heaton, 100 Ill. App. 26, 
afllrmed, 198 Ill. 479. Compare 
Fitzgerald v. Forrlatal. 48 nt. 228. 

I Stone v. Palmer, 68 Ill. App. 
338, afllrmed, 166 Ill. 468. 

a Schaeppl v. Glade, 196 nt. 61, 
62 N. E. Rep. 874. 

f Duncan v. Miller, 64 Iowa, m, 
20 N. W. Rep. 16L 
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given by a corporation to trustees, conveying its real property, 
to secure the performance of an undertaking which the com
pany has made to pay dividends or interest on its guarantied 
preferred stock issued and sold, and nltimately to pay for the 
stock itself, is in the strictest scnse a mortgage, resting upon 
a consideration.& 

§ laS. SufIlcilDC1 of OODlideraticm.-A pre-existing debt 
between the parties, whether past due or not yet payable, will 
serve as a sufficient consideration for a mortgage on the 
debtor's property; it is not necessary that there should be a 
new considt'ration created contemporaneously with the mort
gage.' But doubt arises in cases where there is no debt or 
obligation, but a consideration to support the mortgage is 
attempted to be deduced from the mere relationship of the 
parties or the mutual interest of members of the same family. 
·It has been ruled that a deed of trust, executed as security for 
notes which were given merely in consideration of natural love 
and affection, is invalid for want of consideration, and cannot 
be enforced against the grantee of the maker, unless such 
grantee has in some way assumed and agreed to pay the notes." 
On the other hand, there is a decision that the relationship 
existing between father and daughter is sufficient to uphold a 
mortgage given by her to him as security for her deceased 
husband's debts, though they could not have been enforced 
as against her.S And in Dlinois, it is settled that the husband's 
indebtedness is a sufficient consideration for a mortgage given 
by him and his wife jointly, on her separate property, to secure 
his debt.' 

Indulgence given to the debtor is universally recognized as 
a good and sufficient consideration. Hence, where the cred
itor grants to the debtor an extension of the time for the pay
ment of an antecedent debt, or for the payment of interest 
thereon, though it be for so short a time as a single day, it is a 
sufficient consideration to support a mortgage executed as 
security for the debt.10 And more especially is this the case 

a Fitch T. Wetherbee, 110 Ill. 476. 
I Laubenhelmer v. McDermott, 6 

Kont. 612, 6 Pac. Rep. 3«. 
'Brooks T. Owen, 112 Mo. 261. 

19 S. W. Rep. 728. 
I Ra7 T. BaDenbeck, 42 Jfed. Rep. 

181. • 

• Edwards v. Schoeneman, 104 m 
2'18. 

10 Sulllvan Savinp Institution v. 
Young, 66 Iowa. 182: Martin T. 

Nixon, 92 )10. 26. 4 S. W. Rep. 603. 
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where the extension of the time of payment of the debt is 
coupled with a further detriment to the creditor in the form 
of a reduction of the rate of interest.ll In a case where a mar
ried woman executed a mortgage upon her property and de
livered it to her husband, who used it as collateral security to 
obtain an extension on certain notes given by a firm of which 
he was a member, it was held that such extension was a suffi
cient consideration and the mortgage was valid, although the 
mortgagor had no knowledge at the time of ita execution of 
the purpose for which it was to be used.12 

Accord and satisfaction is also always a good consideration. 
Hence a mortgage executed in settlement of a controveray be
tween the parties which was in litigation is founded upon a 
consideration sufficient to support it.lI And a sufficient con
sideration is not lacking where a creditor surrenders a mort
gare, with the accrued interest thereon, and takes a new mort
gaee in ita place.it And again, where the claim of the cred
itor is for a conaiderable I1UD of money, but is not secured in 
any way, and he agrees with the debtor to accept the latter's 
Dote for a smaller sum with a mortgage on real property to 
secure it, this is a good accord and satisfaction, and it caDDot 
be alleged that the mortgage does not reat upon a sufficient 
conaideration.111 

§ 124. :aact of Delcription of Debt m the Kortgage.-A 
mortgage expressed to be given as security for a particular 
debt, either preient or prospective, cannot be enforced as 
security for another and different debt.ls At the same time, 

11 Farmers' a Merchants' Nat. Rep. 439; Morris v. Alston, 92 Ala. 
BaDk v. Wallace, 46 Ohio St. 162. . 602, 9 South. ReP. 316. WheN the 

U JIaclaren v. Percival, 102 N. Y. mortgage Is expresaecl to secure 
6'1&. ADd see Burkle v. Levy, 70 the joint debt of two named par
Cal. 260, 11 Pac. Rep. 643. Com- ties and any Individual debt of 
pare Kansas Mfg. Co. v. Gandy, 11 either of them, this wlll not cover 
Nebr. 448, 38 Am. Rep. 370. a partnership obligation or a ftrm 

U Commercial Ezchange Bank v. composed of such parties and a 
McLeod, 67 Iowa, 718, 26 N. W. third person. .In re Shevlll, 11 
Rep. 894. Fed. Rep. 868. Wbere mortgagees 

14 Constant v. University of agreed In writing with one pur-
Rochester, 111 N. Y. 604. chasing the mortgaged property, 

11 Post v. First Nat. Bank, 138 consisting of a mill and machln-
lU. 669, 28 N. E. Rep. 978. ery, from the 'mortgagor, that 

11 Stone v. Palmer, 68 nt. App. when they should receive all 
338, afIlrmed, 166 Dl. U3. And see .. moneys due to them from the 
Lewter v. Price (Fla.), 6 South. mortgagor and the firms of which 
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the validity of a mortgage does not depend upon the descrip
tion of the debt, nor upon the form of the indebtedness; it 
depends rather upon the existence of the debt it was given to 
secure. It may be valid without a note or bond, although it 
purports to secure, and substantially describes, a note or bond. 
'fhe true state of the indebtedne88 need not be disclosed by the 
instrument, but, in cases free from fraud, may be shown by 
paroLl'l Th]ls, where a mortgage purported on its face to have 
been executed to secure the payment of a designated sum ac· 
cording to the condition of a certain bond, and it appeared 
that no such bond was ever executed, it was held that that 
fact was not of itself fatal to the claims of the mortgagee, and 
that parol evidence might be received to 8U8tain the mort
gage.ts In this connection it has been said: "While it is quite 
true that a written contract cannot be contradicted or varied 
by parol evidence, yet such evidence is competent to apply a 
written contract to its proper subject-matter j as, for example, 
in the case of a mortgage, to the debt really intended to be 
secured thereby." Hence such evidence is competent to show 
that a mortgage purporting to secure a note of an amount cer
tain, therein described, was in fact security for future advances 
not to exceed the sum specified as the amount of the note.tO 

It has even been held that parol evidence is admissible to 
show that a mortgage, apparently given to secure the debt 
of an individual, was really given as security for a debt due 
from a corporation.20 And although the defeasance contained 
in the mortgage itself provides that the instrument shall be 
discharged upon the payment of a certain fixed sum, it may 
be shown, by a separate written agreement between the par
ties, that the mortgage was to stand as security for whatever 
sum should be found to be due on a future accounting and 
settlement between them j and if the sum so ascertained as due 
is less than the amount named in the mortgage, it is only for 

he was a member they would as
sign and transfer to such pur
chaser their mortgage and all 
their claims upon the property. It 
was held that this estopped them 
from claiming. under their mort
gage, any more than such Indebt
edne88 due to them from the mort
gagor and' his firms. Preble v. 
Conger, 66 111.370. 

, 

IT Lee v. Fletcher, 46 Minn. 49-
48 N. W. Rep. 466. 

18 Baldwin v. Raplee, 4 Bened. 
433, Fed. Cas. No. 801. 

10 Moses v. Hatfield, 27 S. Car. 
324. 3 S. :m. Rep. 638. 

20 Jones v. New York GuaraDty 
Co., 101 U. S. 622. 
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the smaller sum that the mortgagee can foreclose.1t Again, 
where the mortgage was given to secUre the payment of a 
certain note "and also in consideration of the further sum of 
$500, " it was held that parol evidence was admissible to show 
the nature of the indebtedness and the true amount of the 
consideration, and that the mention of the sum of $500 was suf
ficient to put a subsequent purchaser of the premises on inquiry 
as to the true amount due under the mortgage.11 But where 
a deed of trust specified that it was given to secure all indebt
edness of the grantor as maker and indorser of notes and drafts 
held by the beneficiary, a bank, or negotiated with it, through 
the trustee, it was held that parol evidence was not admissible 
to prove that, at the time of making the deed of trust, the 
grantor verbally agreed that it should be held as security fol' 
any debts due by him to the trustee individually,1S for the very 
obvious reason that this would not be applying the description 
in the mortgage to its proper subject-matter, but applying the 
mortgage to an entirely different debt from that mentioned and 
described. A mortgage note or bond bearing interest at a given 
rate continues to bear that rate of interest 80 long as the 
principal remains unpaid." In this connection, it may be 
mentioned that, by a statute in IDinois, a penalty of twenty 
per cent. is imposed for omitting prompt repayment of school 
moneys loaned; but it is imposed only on the borrower, and is 
not secured by the bond or mortgage.1lI 

§ 1215. Puture AdvaD08II.-A mortgage may be made as well 
to secure future advances of money to be made by the mort. 
gagee to the mortgagor as for a present debt or liability, and 
if executed in good faith, it will be a valid security.28 And a 
mortgage taken to secure future advances will be valid al
though it does not show upon its face the real character of the 
transaction, except as against the rights of a penon who has 

11 stacey v. Randall. 17 Dl. 467. 
Compare Molltt v. Man ... 102 N. 
Car. 467, 9 S. Eo Rep. 399. 

U Babcock v. Llsk, 67 m. 327. 
I. UDion Nat. Bank v. Interna

tional Bank. 22 Ill. App. 662, af
firmed, 123 m. 610, 14 N. Eo Rep. 
869. 

I' United States Mortp.p Co. v. 
Sperry, 26 Fed. Rep. 727. 

II Bradley v. Snyder, 14 Ill. 263. 

I. Lawrence v. Tucker, za Bow. 
(U. S.) 14: Frye v. Bank of IlU
nols, 11 Ill. 367: Preble v. Conger, 
66 Ill, 370. "A mortgage for future 
advances was recognlsed as valid 
by the common law. It la believed 
they are held valid throughont the 
UDited States, except where for
bidden by the local law." Jones v. 
New York Guaranty Co., 101 U. S. 
622. 
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been prejudiced by the misrepresentation. But upon such a 
mortgage, the mortgagee can recover only the amount actually 
due at the date of the sale of the equity of redemption.1T It 
is also settled that a mortgage to secure future advances may 
become a prior lien for the amount actually loaned, although 
the advancements are not made until after subsequent mort
gages or other liens have come into foree.2s On this point 
the rule for determining questions of priority as between a 
mortgage for future advances and a subsequent mortgage se
curing a present debt depends upon the question whether the 
agreement of the parties left it optional with the first mort
gagee to make the advances, or absolutely bound him to do so. 
It is stated as a settled rule that, "where the mortgagee has 
the option to make the advances or not, each advance is as upon 
a new mortgage [and will therefore be subordinated to inter
vening liens] ; but where the mortgagee is bound to make the 
advances, the lien relates back to the date of the mortgage anil 
is superior to any subsequent lien or conveyance. "a But 
where a first mortgage is given to secure future advances, and 
a second mortgage attaches, the first mortgagee must have 
notice of the existence of the second, in order that the' second 
mortgagee can claim to have priority over advances made by 
the first after the attaching of the second and which it was 
optional with the first to make. But constructive notice to 
the first mortgagee is su1licient; and the recording of the 
junior mortgage will charge him with such notice.so 

Even after breach of condition of the mortgage, the mort
gagee may make further advances under an oral agreement 
that the mortgage shall stand as security for them; and a conrt 
of equity will not aid the mortgagor to redeem without requir
ing repayment of such advances in addition to the amount dut' 
on the original debt. Equity will impose this condition on the, 
mortgagor to avoid circuity of action, and also on the prin
ciple that he who seeks equity must do equity. But "this doc
trine is limited to cases where the mortgagee is invested with 
the legal title to the property, and makes further advances, 
in addition to the original debt secured, upon the credit of the 

IT CoWu v. Carllle, 13 m. 264: 
Brant v. ButchlDaon, '0 111. App. 
676. 

I. Schlmberg v. Waite, 93 DL 
App.130. 

I'Tomptdna v. Little Rock AI 11'. 
S. Ry. Co., 16 Feel. Rep. 6. 

ao Frye v. Bank of 1111Dots. U 
Ill. 367. 
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land to which the title is held, and where the title held is made 
available to secure the further advances by a legal contract 
between the parties, and where the rights of subsequent in
cumbrancers or persons who have acquired junior liens are not 
prejudiced thereby. Debts created or advances made to a 
mortgagor subsequent to the mortgage cannot be tacked to 
the mortgage debt to the prejudice of third persons who have 
acquired junior liens upon the mortgaged property. ''11 

§ 126. Mortgage by 8uret7 or Guara.utor.-A mortgage JIl&Y 
be given to secure a debt or liability by a person who is sec
ondarily Jiable therefor, in the character of a surety or guar
antor for the principal debtor; and the contingent liability 
of the mortgagor will constitute a 81lfticient consideration for 
the instrument. But in order to create an enforceable liability 
upon a mortgage executed by one as surety or guarantor for 
another, the actual debt must correspond with that recited iu 
the mortgage, and any particular limitations set forth in the 
mortgage must be strictly followed.lt But these conditions 
being met, the courts have no hesitation in enforcing mort
gages of this kind. In one of the cases, it appeared that two 
parties were liable on a promissory note held by a bank, the 
one as principal and the other as surety. On its maturity, the 
surety made a new note for the same amount to the principal 
debtor, which the latter indorsed, and the bank took the new 
note, secured by a mortgage on the surety's land, in payment 
of the old. On bill to foreclose the mortgage, the surety con
tended that, as he owed nothing to the principal debtor, the 
bank could not enforce the note and mortgage. But it was 
held that, the note being intended as a payment to the bank, 
it might be considered as given directly to the bank, and there
fore the mortgage could be foreclosed by the bank.11 In an
other case, pending an appeal from a judgment against certain 
joint obligors, one of the defendants gave a deed of trust to 
secure the payment of such judgment, or any judgment ren
dered in any other suit on the same cause of action. The 
judgment was reversed and the suit abandoned. After the 
death of the mortgagor defendant and one of the plaintiBs, 
the surviving plaintifis sued the surviving defendants on the 

11 Carpenter T. Plage. lIZ D1. Ryan v. ShawneetoWD, 14 D1. 2f)' 
a.81 N. E. Rep. 680. II Firat Nat. BaDII: v. DaTIl, 108 

II Thomu T. Olney, 16 IlL 68; IlL 633. 
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same cause of action, and recovered a judgment. It was bel<} 
that the deed of trust might be eDforced as security for the 
payment of such second judgment, notwithstanding the change 
in the parties." 

I U'l'. IDdemDity 1IortgageB.-It is well settled that a mort
gage given by way of indemnity, that is, to secure the mort
gagee against 1088 or damage in consequence of his liability 
as surety for the mortgagor, is valid and enforceable, the 
contingent responsibility of the surety being a sufticient con
sideration to support it.11 The kind of liability assumed by 
the mortgagee is not very material, provided only that it is a 
responsibility which may involve him in the payment of money 
on the default of the mortgagor. For instance, a mortgage 
executed by parties living in Illinois, to be used in another 
state, to indemnify any person who might become bail for a 
person who had been indicted in the latter state for a criminal 
offense, which mortgage is assigned to the person who became 
bail, is valid, and may be enforced to the extent of the loss 
81l1fered by the bail on the recognizance.le So a deed by a de
faulting state officer, in trust to indemnify the sureties on his 
official bond, is good, and will take precedence of any lien the 
state may subsequently acquire by judgment against him.af 

The liability of the surety need not even be a present one i the 
mortgage may cover a liability which he has agreed to assume 
in the future. Thus, a mortgage given to indemnify a person 
against 1088 or damage growing out of indorsements thereafter 
to be made by the mortgagee for the mortgagor is valid, and 
will crf'.ate a lien superior to the lien of a judgment recovered 
after such indorsements have been made.Ba 

. Where a debtor gives a mortgage to his surety to indemnify 
the latter against loss, the mortgage cannot be enforced until 
the liability of the mortgagee has become absolutely fixed. 
The property mortgaged can be applied to the indemnification 
of the mortgagee only when the latter has actually paid the 
debt for which he was surety or has become immediately and 

14 Walker v. Rand, 181 nL 2'1, 
B N. E. Rep. 1006. 

II Dtmcan v. M1ller, 84 Iowa, 228, 
20 N. W. Rep. 161; Williams v. 
Silliman, '74 Ta. 626, 12 S. W. ReP. 
684. 

18 Stevena v. Ba7, 61 nL 899. 
n State v. HemlngwBT, (1Ilaa.). 

10 South Rep. 676. I. Kramer v. Farmers' a M. 
chanlca' Bank, 16 Ohio. 368. 
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eertainly liable for ita payment; until then a court of equity 
will not interfere." So, also, where mortgages are given by co
I1U'eties, each to the other to indemnify him for an over-pay
ment, unless one of them has been compelled to pay and has 
in fact paid an excess beyond his agreed share of the debt, 
there can have been no breach of the condition of the mortgage 
and consequently no right to a foreclosure and sale of the 
mortgaged premises.tO .And for the same reason, when a surety 
holds a note and mortgage for purposes of indemnity and as
signs the same, his assignee cannot enforee the mortgage until 
the mortgagee has paid the debt for which he was I1U'ety or in 
some way has been damnified.tt 

If the principal debtor duly pays or discharges the debt or 
obligation, thus releasing the surety from liability, the con
sideration of the mortgage will of course fail and the instru
ment will lose its vitality. .And so it is held that, when there 
has been no breach of the condition of an indemnity mortgage, 
and when it is certain that there never can be such breach, 
beeause of the illegality of the claim against which the mort
gagee was to be indemnified, a subsequent purchaser of the 
mortgaged premises may maintain a bill to have the mortgage 
cancelled as a cloud upon his title.t2 But if a breach of con
dition has occurred, it is said that costs of collection, as being 
an incident of the debt, are embraced in and secured by the 
indemnity mortgage. t' 

In regard to the interest which the creditor may have in such 
a mortgage, it is roled that, when the purpose of a mortgag€" 
given by a debtor to his surety is personal, and it is intended 
solely to indemnify the surety, the creditor can avail himself 
of such mortgage only by subrogation, claiming through the 
surety, and therefore he cannot proceed until a remedy accrues 
to the surety by his being actually damnified or becomine 
Jiable for the debt. But when the mortgage is given for the 

at CoDataDt v. Matteeon, 2J m. 
M6. But the _Ie of land under a 
trust deed Klven to Indemnify a 
nret7 wUl not be enjoined where 
the debt Is past due, and the par
Uee have agreed that the trustee 
may advertise In time to sell by a 
eertaln day, although the .urety 
11M DOt yet paid the debt. Brower 

v. Buxton, 101 N. car. 418. 8 8. :m. 
Rep. 116. 

40 Hampton v. Phipps, 108 U. S. 
260. 

u Stevens v. Hurlburt, J6 DL 
App.124. 

•• Hopple v. Hipple. as Ohio St. 
116. 

•• wuUama v. BllllmaD, '14 TeL 
626, 12 S. W. Rep. 634. 
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better security of the debt, or to provide the surety with melLDS. 
to pay it in case of the principal's default, then, although the 
purpose is to indemnify the surety, a trust also attaches to the 
mortgage for the benefit of the creditor which the courts will 
enforce.·· 

§ 128. UB1ll'1.-In Dlinois, the legal rate of interest is five 
per cent. Parties may contract for seven per cent., but no 
more, under penalty of forfeiture of the entire interest con
tracted for, provided the usury is pleadedfli The usury laws 
apply to mortgages given by private individuals and corpora
tions (and to the obligations they are given to secure), but not, 
as it would appear, to mortgages executed under the authority 
and direction of a court. On this point we find a decision in 
another state to the effect that, where a court of equity has 
charge of a trust estate by receivers appointed by it, and 
through them executes a mortgage on the lands of the estate, 
the cestuis que trustent cannot raise the question of usury as 
a defense to an action for the foreclosure of the mortgage. 
The court, it was said, is amply able to protect itself against 
extortion, and is not in the position of a needy individual 
forced by his necessities to submit to unconscionable charges." 

The exaction of usury does not commonly appear on the face 
of the mortgage. And when the contract on its face is for 
legal interest only, then, in order to constitute usury, it must 
be proved that there was some corrupt agreement, device, or 
shift to cover usury, and that it was intended by the parties.4T 

The form of the transaction is of little consequence, the in
quiry being in all cases as to the real intention of the parties. 
Thus, where a principal note contained a promise to pay inter
est, and notes for the amount of the interest were also given, 
this fact being recited in the principal note, it was held that 
this did not render the transaction usurious, only one payment 
of interest being in fact intended.48 So, where the borrower 

•• Chambers v. Prewitt, 172 Ill. 
616, 60 N. E. Rep. 146. But mort
gages given by co-suretles, each to 
the other as security to Indemnify 
him against any claim against his 
proportion assumed, are not In 
equity securitles for the payment 
of the principal debt which Inure 
to the benefit of creditors upon the 

principle of subrogation. Hamp
ton v. Phipps, 108 U. S. 260. 

til Rev. Stat. Ill. c. 74, 111-7. 
fa Burroughs v. Gaither, 66 lid. 

171, 1 Atl. Rep. 243. 
t7 Omaha Hotel Co. v. Wade, 9'7 

U. S.13. 
•• Abbott v. Stone, 70 nL App. 

611, alllrmed, 113 III 634. 
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agreed to pay interest at the rate of six per cent., but in case 
payments .... ere not made promptly, then the principal was to 
draw ten per cent., it was held that the agreement to pay in
creased interest in case of default was in the nature of a pen
alty, and did not taint the original transaction with USury.tll 

And where one of two loans is usurious, the other is not 
a1fected merely because they were made at about the same 
time and are secured by the same mortgage. If the loans are 
in fact separate and independent, they will be so treated in 
regard to usury.1IO 

The right to insist upon a forfeiture of interest on account 
of usury may also be waived by the debtor. Thus, a mortgagor 
who has conveyed the mortgaged land to the mortgagee, ~ 
consideration of a release from personal liability on the debt 
secured, cannot afterwards attack the mortgage on the ground 
of usury, since the conveyance constitutes a voluntary payment 
of the entire debt.G1 And the grantor in a deed of trust which 
authorizes a sale on the non-payment of interest, for the entire 
debt, cannot show, in an action of forcible detainer against 
him by the purchaser at foreclosure sale, that there was no 
interest due, on account of usury in the transaction; the pur
ehaser's title cannot be questioned for such cause in this form 
of action, the grantor's remedy, if any, being in equity.GI 

§ 129. lame; OommiuiODl of Broker or Agent.-It is a well
established rule in Illinois that brokers, in negotiating loans 
of the money of others, may charge the borrower commissions, 
without thereby making the loan usurious, although it already 
bears the full legal rate of interest. If the broker acts as tho 
agent of the mortgagor, his commission may be regarded as 
compensation for his services in procuring the loan, and is not 
a part of the consideration of the mortgage. If he represents 

.. Upton v. O'Donahue (Nebr.), tween the parties as a final adjust-
48 N. W. Rep. 267. ment of all matters between them. 

110 Jackaou v. May, 28 m. App. b:y which a portion of the land 
306. was conveyed back to the debtor, 

1I1llallon T. Pierce, 142 DI. 831, and the latter gave his note. se
al N. B. Rep. &03. In another case. cured by deed of trust, for the 
• debtor, as security for a usurious purchase mone:y. It was held that 
loau. executed a trust deed of laud. the usury of the former trausac
On default In pa:ymenu, the land tlon did not affect the new note 
'Was Bold under the deed of trust Biven. Ryan v. Newcomb, 126 Ill. 
to the creditor. AfterwardB au ar- 91, 16 N. E. Rep. 878. 
raugement was entered Into be-' III Chapin v. Billings, 91 Ill. 689. 

11 
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the lender, hill eommjaion eumot be eouidared U1lllll7, UD-

1818 it it shown that hill principal received the bendt of it, 
or authorized such a charge to be made in exCelS of the legal 
intereat, or at any rate had knowledge of it.A So, where a 
principal makes a loan through his agent, who is not authorized 
to charge more than the legal rate of interest, and the prin
cipal does not know that the agent has so charged exce.ive in
terest, and does not receive the excess, the transaction is not 
usurious as to the principall" But where the agent who makes 
an usurious loan is a general agent, his principal is held to no
tice of the usury.1I6 Thus, where a principal deposits money to 
the credit of his agent, with the privilege of loaning it, stip
ulating that it shall net the owner ten per cent., the agent 
becomes the general agent of the owner; and if the agent 
exacts usury from his loans, the principal is presumed to have 
known and authorized it; and unless this presumption is re
butted, the transaction will be usuri01l8.118 And where a per
son agrees with a trust company to procure and forward 
applications for loans, with the understanding that he shan 
receive no compensation from the company, but is to obtain 
his remuneration from borrowers, and he thereafter, in com
munications to the company and to others, styles himself as 
"agent" for it, he must be so considered; and a payment to 
him of a commission by the borrower for securing a loan from 
the company at the highest legal rate makes the transaction 
usurious.1IT But, on the other hand, the fact that a loan agent, 
who is in the habit of sending applications to and obtaining 
loans from an insurance company, as well as other parties, ill 
the agent of said company for the purpose of procuring insur
ance does not constitute him its agent in respect to loans pro
cured by him from it, and so render it liable on a charge of 
usury for commissions deducted by him.lls 

It is also permissible for the parties to agree that the mort-

.. Haldeman v. Massachusetts 
Mut. LIfe Ins. Co., 21 Ill. App. 146: 
Goodwin v. Bishop. 146 Ill. 421, 
14 N. E. ReP. 47; Ballinger v. Bour
land, 87 Ill. 613; Cox. v. Insurance 
Co., 113 Ill. 386; Haldeman v. 
Kaasachu8etts Mut. Life In8. Co., 
120 Ill. 390, 11 N. E. Rep. 626: 
JenDings v. Hunt, 6 Ill. App. 623: 
PhlUlP8 v. Roberta. 90 IlL 491. 

.. Telford v. Garrells, 11 DL App • 
44L 

II. Matzenbaugh v. Troop, 16 IlL 
App.261. 

iii Stevens v. Meers. 11 Ill. App. 
138. 

111' Fowler v. EqUitable Trost Co .. 
141 U. S. 384, followlDg PaJDe v. 
Newcomb, 100 nL 6lL 

•• Maasachuaetta Mut. LIfe IDs. 
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gagor shan pay a reasonable fee to the attorney or the broker 
who negotiates the loan, to cover the ·cost of abstracting 01' 

examining the title to the mortgaged property, or for the ex
pense of preparing and recording the mortgage. This may be 
by a direct payment, or by a proportionate deduction from tht' 
money loaned. In either case, if it is done in good faith and 
not as a mere cloak for the exaction of excessive interest, it 
does not render the transaction obnoxious to the laws against 
usury, although the loan bears the highest legal rate of inter
est.1i8 But where a charge for expense and trouble on the part 
of the lender himself, in securing money with which to makt> 
the loan, is included in the note, the transaction is usurious 
if the total of such charge and the interest reserved exceed the 
legal ratt'.eo 

§ 130. Same; Interest on Overdue Interelt.-Where the debt 
secured by a mortgage is evidenced by a promissory note, and 
separate coupons or interest notes are given for the successive 
installments of interest on the debt, it is lawful to make such 
interest notes or coupons bear interest, each from the date of 
its maturity until it is paid; and although the rate of interest 
stipulated for on the principal debt is already as high as the 
law allows, this reservation of interest on overdue installments 
of interest will not make the loan usurious.Gt But compound 
interest reserved directly on the debt itself is not lawful. An 
agreement to make interest, as it matures, become principal, 
80 as to bear interest, when such interest is not evidenced by 
separate negotiable instrumt'nts, and the rate of interest 
charged is the highest legal rate, constitutes usury.e. 

§ 131. Same; Stipulation for Attorney'. I'M, Taxes, and 
lDsurance.-A provision in a mortgage for the payment by the 
mortgagor of a reasonable fee for the mortgagee's attorney in 
ease of foreclosure, as a part of the expenses of the foreclos-

Co. v. Boas, 121 DL 119, 18 N. B. 
Rep. 660 • 

•• Goodwin v. Bishop, 146 IlL 
421,34 N. E. Rep. 47; Ammondaon 
T. Ryan, III Ill. 6Q6; Goodwin v. 
Bishop, 60 IlL App. 146; Ellea
qea v. Grlftey, 66 Ark. 268, 18 
S. W. Rep. 128. 

e. Jackson v. 11&7, 28 DL APt-
306. 

e1 Telford v. Garrels, 132 DI. 660, 
24 N. E. Rep. 673; Abbott v. Stone, 
172 Ill. 634, 60 N. 11. Rep. 328, af
firming 70 Ill. App. 671. And see 
Hawley v. Howell, 60 Iowa, 79, 14 
N. W. Rep. 199; Taylor ·v. HIe
stand, 46 Ohio St. 346, 20 N. B. 
Rep. 346. 

., Drury v. Wolfe, 134 IlL 294. 
26 N. m. Rep. 626. 
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ure, does not render the mortgage usurious, although such fee 
is described in the mortgage as a certain percentage upon the 
principal, interest, and costs, and although the addition of such 
fee to the interest reserved would raise the rate of interest 
above the legallimit.88 It is true, such arrangements may bta 
resorted to as a cloak to. cover up a transaction really usuriou 
in its nature j and when this is clearly shown to be the case, 
the courts will visit the mortgagee with the penalties of usury. 
But in an action on a note or mortgage containing a provision 
for attorney's fees, not on its face usurious, the defendant laaa 
the burden of proving that such provision was intended &8 a 
cover for usury.B4 

A eovenant on the part of the mortgagor to pay all the taxes 
assessed upon the land, in addition to interest at the highest 
legal rate, does not make the contract usurious; for it is his 
duty in any event to pay the taxes, and the amount expended 
for this purpose does not swell the profits of the mortgagee, 
nor inure to his benefit, except indirectly.BIi And for similar 
reasons, a stipulation in the mortgage that the borrower shall 
keep the buildings on the mortgaged land insured in some re
sponsible company, and shall pay the premiums on such insur
ance, does not make the transaction obnoxious to the laws 
against usury, although the interest reserved on the debt is 
at the highest rate allowed by the laW.BB 

§ 132. Same; Contracts of Loa.u AssoclatioDl.-Under the 
laws in force in Illinois, contracts of a building and loan ass0-

ciation with its members are not usurious, although the bor
rower may be required to pay a higher price for the use of the 
money advanced to him than is allowable under the gt'neral 
law regulating the rate of interest; and consequently, usury is 
no defense to a proceeding to foreclose a mortgage given by 
him to secure such loan. B7 But to enjoy this immunity from 
the operation of the laws against usury, it is necessary that 
the money of the association available for loans should bt." 

e3 Clawson v. Munson, 65 IlL 
394; Barton v. Farmers' &: Mer
chants' Nat. Bank, 122 Ill. 362, 13 
N. E. Rep. 603; Abbott v. Stone, 
172 Ill. 634, 60 N. E. Rep. 328, af
firming 70 Ill. App 671; Matzen
baugh v. Troup, 36 Ill. App. 261. 

e~ Mumford v. Tolman, 167 Ill. 
268, 41 N. E. Rep. 617. 

U Kidder v. Vandersloot, 114 
Ill. 133. 

GG New England Mortgage Secur
Ity Co. v. Gay, 33 Fed. Rep. 636. 

61 Hedley v. GelB8ler, 90 Ill. App. 
666; Rhodes v. MIB80url Sav. A 
Loan Co., 63 Ill. App. 77. 
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offered at a public meeting of the directors of the association 
to the highest bidder. U the interest reserved in a mortgage 
made to the association is not thus fixed by competitive bid
ding, and exceeds the legal rate, the contract is usurious, and 
the usual consequences follow.8s 

§ 133. Same; CoJdlict of Laws.-In a contract for the loan 
of money, the Jaw of the place where the contract is made is to 
govern; and it is immaterial that the loan was to be secured 
by a mortgage on lands in another state. In such a case, tbP. 
statutes of usury of the state where the contract was made, and 
not those of the state where the mortgaged lands lie, are to 
govern it, unless there be some other circumstance to show 
that the parties had in view the laws of the latter state.80 

Consequently, when a mortgage conveys lands situated in Dli
nois, but the note, bond, or contract which it secures is made 
in another state, the question whether the rate of interest 
reserved is usurious, so as to invalidate the security, is to be 
determined with reference to the laws of such other state, not 
the laws of Illinois.TO And where notes are executed and made 
payable in one state, and the maker resides and intends to 
use the money borrowed in another state, where also the prop
erty mortgaged to secure the payment of the notes is situated, 
the Zocu. contractu. is the state in which the notes were exe
cuted and made payable.'l1 And if the contract is made in Illi
nois, and the mortgaged lands also lie in the same state, thf" 
rate of interest which the parties may agree upon is determined 
by the laws of Illinois, notwithstanding the fact that the repay
ment is expressly stipulated to be made in some other state; so 
that, if the interest exacted is lawful in Illinois, it is entirely 
immaterial that the rate may be greater than would be allowed 
by the laws of the state where payment is to be made.'12 

§ 134. Same; Belief in Bquity 011 Bill to Bedeem.-Where 
a debtor applies to a court of equity for relief against an 
usurious contract, the court will grant the relief asked only on 

.. Jurgens v. Jamieson, 97 Ill. 
App. 667; Trainor v. German
American Sav., L. &: B. Au'n, 102 
Ill. App. 604. 

8. DeWolf v. Johnson, 10 Wheat. 
367; Lockwood v. Mitchen, 7 Ohio 
st. 387. 

'0 Adams v. Robertson, 37 DL 46. 

Tl Central Trust Co. v. Burton, '14 
Wis. 329, 43 N. W. Rep. HL 

12 Fowler v. Equitable Trust Co .. 
1U U. S. 384. And see Joslin v. 
M1ller, H Nebr. 91, 16 N. W. Rep. 
214; FItch v. Remer, 1 Biss. 83';", 
s. c., 1 Flip. 16. Fed. Cas. No. 
4,836. 
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condition that he shall pay the principal of the debt with legal 
interest. That is, it will relieve him from the necessity of 
paying more than the legal rate of interest, but will not decree 
8 forfeiture of all interest; and this, on the principle that he 
who seeks equity must do equity.T8 Hence a mortgagor, seek
ing to redeem, cannot, in equity, insist upon a forfeiture of all 
interest because usury has been agreed upon or reserved. He 
will be required to pay interest at the legal rate, whether an 
agreement for usurious interest is established or not.7f And in 
an action to foreclose a mortgage, a cross bill for relief, on the 
ground of usury, should be dismissed, if the defendant does 
not offer to pay the mortgage deht with legal interest. 711 

§ 131. Same; On Bill for J'oreolosure.-Where the aid of a 
court of equity is invoked by the mortgagee, as on a bill to 
foreclose the mortgage, if it is shown that the mortgage is 
tainted with usurY,a forfeiture of all interest follows as a neces
sary consequence under the statute, and it would be erroneous 
to allow the mortgagee interest at the legal rate.78 In some 
states, the rule is strictly applied that a defendant who desirE'S 
to avail himself of the defense of usury to a bill to foreclosE' 
a mortgage must set up the usury specifically and particularly, 
stating the terms of the agreement and the amount of the 
usurious interest.77 But in Dlinois, the courts are unwilling to 
apply too rigid a rule. It is held, for instance, that where the 
answer to a bill to foreclose a mortgage, praying an account 
on the notes secured, simply claims, without itemizing, that 
the usurious interest paid in excess of the legal rate should be 
applied as a credit on the debt, it will avail for such payments, 
either on the notes or in the transactions upon which they wp.re 
based. 78 And where the bill on its face discloses the fact that 
a higher rate of interest has been reserved in the contract than 
the law allows, and the master computes the interest on that 
basis, the question of usury may be presented by exceptions to 
the master's report, without having been raised by answer or 

Ta Clark v. Flnlon, 90 Ill. 246. 
u Sutphen v. Cushman, 36 IlL 

186; Snyder T. Griswold, 37 IlL 
216; Cushman v. Sutphen, 42 DL 
266. 

Til Stevens v. Meers, 11 m App. 
138. 

ft Sll7der v. Griswold, 37 111.116: 

CUshman v. Sutphen, 42 m 256; 
Clark v. Flnlon, 90 Ill. 245; Har
bison v. Houghton, 41 Ill. 622. 

TT Kilpatrick v. Henson, 81 Ala. 
482, 1 South. Rep. 188. 

"Jenldns v. Greenbaum, 96 DL 
11. 
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plea.'· Where the defense of 1l8UrY is set up in the answer, 
the complainant may remit all claims for interest, and have a 
decree for the amount of money actually advanced and other 
legal charges.8o And, on the other hand, where a bill is filed 
to foreclose an 1l81lrious mortgage, in which the 1l81lrious inter
est is claimed, if the mortgagor pays into court all that the 
mortgagee is legally entitled to, the bill should be dismissed 
at the cost of the complainant.8t Where, by an oversight in 
not erasing the rate of interest printed in an old blank form 
of mortgage, advances for taxes and insurance are made to 
draw usurious interest, but the principal sum loaned draws 
legal interest only, it is proper for the court, on foreclosure, to 
confine the effect of the usurious agreement to advances for 
the purposes mentioned.8t 

§ 138. BJght of 1Iartgagor'. Grantee to Pleacl lT81U'7.-In 
one of the earlier cases in Illinois it was said: "There is some 
discrepancy in the authorities as to how far other persons be
side the debtor may raise the question of usury. We hold the 
better rule to be that if, in a sale of land subject to a mort
gage tainted with usury, the purchaser is informed of the fact 
of the usury by th& vendor, and authorized by him to set it up 
as against the mortgage, the abatement to which the mortgage 
would be subject on account of usury thus constituting an 
element in the price of the land, the purchaser in such circum
stances would be at liberty. to raise the question. But if the 
mortgage on its face drawl only legal interest, and the pur
chaser buys from the mortgagor subject to the mortgage as it 
stands, no reference being had in the price to any hidden taint 
of usury, the presumption is that the vendor desires the mort
gage paid according to its terms, and it is not for the pur
('haser, who has bought the land expre881y subject to the mort
gage, and who has probably. been allowed for it in the purchase 
money, to undertake to evade its full payment by setting up 
USury."88 In a later case, the principles which should govem 
this question, in its various p088ible phases, were fully diseUSBed 
and settled on. lines which have not since been departed from. 

"Drake T. Latham, 60 Ill. 2'l0. 
8OStaDl87 v. Chicago Trust a 

Say. Bank, 81 Ill. App. 267, at
ftrmecl, 166 III 296. 

II BJ.7the v. Small, 81 m. App. 
m. 

12 Lurton v. Jackaonv11l. LoaD AI 
Bldg. Aaa'n, 187 IlL 141, 68 N. m. 
Rep. 218, aIlrmlDg 87 IIl. App. 386. 

II Henderson v. Bellew, 46 m. 
822. 
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The court said: "It seems to be the doctrine generally recog
nized that if a party purchases from a mortgagor without any 
deduction from the price on account of the incumbrance, th(' 
grantee thereby becomes invested with the right to interposp 
the same defenses as might have been made by the mortgagor. 
In such a case, the conveyance amounts to an authority to the 
purchaser to interpose the defense of usury. In another class 
of cases it is held that, where the mortgagor only sells the 
equity of redemption, or the amount of the incum1)rance is 
deducted from the purchase money, the grantee or junior 
mortgagee will not be permitted to make the defense of ll81ll'Y. 
In some of the cases referred to the mortgagor made default 
or had failed in his defense of usury, but the grantee or subse
quent mortgagee was nevertheless permitted to set up and 
rely upon the defense. The principle announced is that a per
son purchasing the title, or receiving a junior mortgage, with
out receiving any deduction from the price because of the 
usury, is such a privy of the mortgagor as may urge this de
fense. It is true that in some cases it is said that the grantpe 
or a subsequent mortgagee cannot interpose the defense without 
the permission of the mortgagor. But it is not held that such 
authority must be express, either written or verbal. We appre
hend that an implied authority is all that is required, and we 
hold that when it is not agreed or understood that the grantee 
or subsequent mortgagee shall pay the incumbrance with the 
usury, the authority to make the defense will be implied. The 
cases in this court do not announce a rule in con1lict with this 
conclusion. It is true they do say there must be express author
ity, but in that the expression is inaccurate, as implied 
authority only is required. Equity and good conscience de
mand that when the mortgagor conceals, fraudulently or other
wise. the existence of the incumbrance, and his grantee pur
chases without actual notice, he should be permitted to set up 
and rely upon the usury. On the other hand, where the grantee 
contracts with a view to the incumbrance, or is informed- of 
its existence and fails to obtain permission to urge the defense, 
or fails to take covenants against the incumbrance, the pre
sumption is that the incumbrance, as it appears on its face, 
formed a part of the consideration he was to pay for the prop
erty, and it would be inequitable to permit him to escape it.; 
burden. The party holding an usurious agreement has no 
legal right to its enforcement. It is only when the defense is 
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Dot interposed that he may recover his usurious inierest i and 
:be will not be permitted to do so when it will operate unjustly 
against others who are in no fault. He has knowingly violated 
the statute, whilst a grantee who purchases without examin
mg a record simply omits a precaution usually eD;lployed by 
prudent persoDs, the omission of which may subject him to 
loss. ''M It is also held that if a party sells land subject to a 
mortgage thereon, which is given to secure a debt, with usury 
reserved, and the purchaser assumes the payment of the debt 
88 a part of the purchase money, he cannot interpose the 
defense of usury to a bill to foreclose the mortgage, nor can 
anyone claiming under him.811 But where the mortgagor 
inserts in the deed a clsuse to the e1Iect that it is subject to the 
prior mortgage "which the grantee assumes and agrees to 
pay, except as to any usurious and illegal interest in the 
same," the effect of the provision is that the right of the 
mortgagor to an abatement of the usury will be understood 
to have entered into the consideration of the purchase as an 
element of the price, and the grantee will have the right to 
questioD the validity of the mortgage in respect to usury.8. 
OD the other hand, where a conveyance was made subject to a 
mortgage, and the purchaser expreBBly covenanted to pay the 
indebtedneBS secured thereby, and the amount of the incum
brance, provisionally at least, was deducted from the price, 
but it was claimed that there was an oral contemporaneous 
agreement by which the purchaser was to endeavor to reduce 
the amount of the incumbrance by setting up the usury, and 
in case of succeBB, to pay to the grantor the amount of the 
reduction out of the purchase money retained by him, it was 
held that the rights of the parties must be controlled exclu
sively by the terms and covenants of the deed, the oral agree
ment being incompetent to contradict the terms of the written 
agreement.8T 

§ 137. Right of Junior lVIort;agee to Allege UIfIU'1.-Not
withstanding some dicta in the cases cited in the preceding 

.. Maher v. Lanfrom, 86 Ill. 613. 
And Bee Easley v. Sloan, 116 IlL 
391,6 N. E. Rep. 449: Crawford v. 
Ntmmona, 180 Ill. 143, 64 N. E. 
Rep. 209, reversing 80 IlL App. 
643: Easley v. Sloan, 16 Ill. App. 
63: Flanders v. Doyle, Id. 608: 

Cleaver v. Burcky, 17 Ill. App. 92: 
Wightman v. Suddard, 93 IlL App. 
142. 

8G Stiger v. Bent, 111 Ill. 328. 
88 Pike v. Crist, 62 Ill. 461. 
81 Cleaver v. Burcky, 17 Ill. App. 

92. 
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section, which would appear to plaoe a junior mortgagee of 
land in the same position with a pnrchaser of the equity of 
rede~ption, in respect to the right to plead usury as against 
the senior mortgage, it must not be inferred that their rights 
are identical. On the contrary, a second mortgagee, whose 
mortgage has not been foreclosed, and who has not been let 
into pOBSession under his mortgage, cannot set up the defenBE' 
of usury to a bill to foreclose the first mortgage. On this point 
it has been said: "It would seem to be self-evident that thf: 
lame right to elect to plead usury to a mortgage, or to waive 
the usury, and affirm the entire validity of the mortgage, can
not be in different and distinct parties in interest at the same 
time; for if this were not so, one party might elect to do one 
thing, and the other party might elect to do directly the oppo
site, and thus one election would nullify the other. The equity 
of redemption of the mortgagor is the right to redeem frOm 
the first and senior mortgage, either by paying the amount of 
the principal debt only, or by paying that amount and the 
amount of interest usuriously contracted to be paid, as he ahall 
elect. The junior mortgage, conveying a lien only on that 
right, does not cut it off, but leaves it still to be exercised by 
the mortgagor until he shall terminate it by grant or it shall 
be terminated by foreclosure. The junior mortgagee does not, 
therefore, occupy the same relation toward the property that 
the mortgagor did before he executed that mortgage; and 
since the mortgagor has not parted with his right of election 
to plead or to waive the defense of usury, it is impossible that 
the junior mortgagee can have acquired it. "88 So also, where 
a mortgage secures the payment of separate debts to two 
different persons, and a contest arises between them as to the 
division of the proceeds of the mortgaged property, ODe 
creditor cannot raise against the other the question of usury in 
behalf of the debtor; the latter must assert his own rights.88 

Finally, usury in a mortgage cannot be taken advantage of by 
p. judgment creditor of the mortgagor.eo 

88 Union Nat. Bank of Chicago v. 
International Bank of Chicago, 123 
Ill. 510, 14 N. E. Rep. 859. And 
see Tyler v. Massachusetts Mut. 
Life Ina. Co., 108 Ill. 58. 

.D Adama v. Robertson, 37 Ill. 45. 
lID Mason v. Pierce, 141 IlL 131, 

81 N. m. Rep. 603. 
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CHAPTER XII. 

FRAUDULENT AND INVALID MORTGAGES. 

§ 138. Fraud as to CrecUtoI'II of 
Mort&acor. 

139. Preferences Not Neceaaar11,. 
Fraudulent. 

140. Mortgagee's Participation In 
Fraudulent Purpose. 

UL Proof of Fraud. 
142. Fraud or Deception Prac

t1aed on Mortgqor. 

I ua. Same: Undue lDAuence. 
u •. Mortgacea ObtalDed bJ' Du

reas. 
U6. Illegallt,. of COD8lderation. 
1.6. Agreement to Stop Cr1m1na1 

Prosecution. 
1.7. Gambling Contract&. 
l.a. Conflict of !AWL 

§ 138. Praud as to Creditors of Mortgagor.-Where the 
owner of real property gives a mortgage on the same with the 
purpose and intention of hindering, delaying, or defrauding his 
creditors, and such purpose is known to and participated in 
by the mortgagee, the conveyance is invalid by reason of the 
fraud, and may be avoided, or its foreclosure as a lien pre
vented, at the instance of the creditors to whose prejudice it 
operates. Equity will not lend its aid to the consummatiou 
of a dishonest scheme of this kind) The same rule applies 
without regard to the form given to the transaction. Deeds 
of trust, equally with mortgages, are invalid when made to 
defraud creditors; and it is held that a conveyance which is 
absolute and unconditional on its face, but which is really 
intended as a mere security and is therefore to be regarded in 
equity as a mortgage, is constructively fraudulent as to the 
other creditors of the grantor; it is a secret trust and is 
therefore fraudulent in law.1 And subsequent creditors, as 
well as those whose claims existed at the time the mortgage 
was made, may attack it for fraud. But a mortgage made by 
one indebted at the time, though without consideration, can
not be avoided by subsequent creditors without showing actual 
fraud or a secret trust for the benefit of the grantor.· 

But though a note is executed without any consideration, 

1 Scott v. Magloughl1n, 33 Ill. 
App. 162; GrUlin v. Haskins. 22 
m. App. 2M; Kirkpatrick v. Clark, 
132 Ill. aod, 2' N. E. Rep. n. 

I Beidler v. Crane, 136 Ill. 92, 26 
N. E. Rep. 666; WatklD8 v. Arms. 
6. N. H. 99, 6 Atl. Rep. 92. 

• Webb v. Rott, 9 Ohio at. '10. 
I'll 
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and a mortgage given to secure it, with the· intent to defraud n 
third person, the mortgage may bc valid and binding as be
tween the mortgagor and mortgagee, under the statute of 
frauds. the mortgagee iHH(,eent of any par-
ticipatioH feHudulent pUrpH(H Fnortgagor, th" 
conveyam.", voidable only herty or parties 
intendeh hiHheecd or defraud",t wh,_,re a mortgag( 
is given, consideration the mortga.~os 
at the time of its execution, 01' any detriment then suffered by 
the mortgagee, but to secure a debt that has long existed, the 
mortgagor is not the recipient of such benefits under the mort· 
gage that hc will be estopped to deny its validity.1i And not· 
withstanding the intended fraud upon third persons, the mort-
gagor is H"t with,,,,t remedy agaimlt the if he has 
satisfied meant to b" otherwise ful-
filled the the conveyance 
took the defeasance, h,· 
ruay maintH]S, for redemptinl1, has paid the 
debt, he mHy the aid of a court of equity to have the 
deed declared a satisfied mortgage and cancelled.s It was said 
by the court in the case cited: II It is doubtless the rule that 
where parties are concerned in illegal agreements, they are 
left without remedy against each other, provided they are 
in pari delicto_ The law in such cases refuses to lend its aid 
to either leaves them wheee them, to sufi'el' 
the conSH,tUeZ],·ee their illegal OH ]5."ts. This rult: 
is applie]s transactions tF,ose which are 
executorh "n forced by CouetH well as courts 
of equity. fenudulent grant]]H, finable to assert 
or maintain any rights or remedies founded on the unlawful 
thing done or intended to be done, does not forfeit any right 
or privilege beyond that, or with respect to any other matter 
or thing not within the purpose of the wrongful act, and not 
affected by the corrupt intent, or caused or produced in con-
sequence the extent of wrong he is 
without wt{hts and reme-
dies are 
tended. of a wrong 

]SHHn done or in· 
'n·,·",,·,on of the law 

4 FltzgeraliE v. Forristal, 48 m. 
228. See Ellwood T. Walter, 103 
m. App. 219. 

I State Nat. Bank v. Union Nat. 

Bank, 68 IlL App. 25, a1Ilrmed, 168 
Ill. 619. 48 N. E. Rep. 82. 

41 Halloran v. HalloraD. 187 Ill. 
100,27 N. E. Rep. 82. 
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in one particular, he does not become an outlaw or iorfeit hi'l 
rights to legal protection in all others, nor lay himself open 
to the frauds and machinations of others to be practised against 
him with impunity. It must be clearly shown that the debtor 
seeks relief from the fruit of his own wrong, or from the con
sequences of his own unlawful act, before his action can be 
dismissed. If it be not these, but something outside aud inde
pendent of his unlawful act or purpose, and not necessarily 
resulting from it, he is entitled to favorable consideration, and 
his action should be retained." 

§ 139. PreferenCes Dot NIC8II8I'il1 I'raudulent.-A mort
gage is not necessarily fraudulent simply becanse it gives to 
one creditor an advantage over others. A debtor, even though 
insolvent, may in good faith secure a particular bona fide 
creditor, by mortgage, to the exclusion of all others.T " A 
creditor has unquestionably tlie right to pursue his legal reme-

. dies against his debtor, 10 long as he does so in good faith, 
and if he thus succeeds in. obtaining priority, either by suit or 
by the voluntary act of his debtor, he is entitled to hold the 
advantage gained, even though the result may be to postpone 

. or even defeat other creditors. This court has long adhered to 
the doctrine that even an insolvent debtor may prefer one 
creditor to another, and that his motives for so doing, provided 
the preferred creditor has done nothing improper, cannot be 
inquired into. To render a preference fraudulent, both parties 
must concur in the intent to commit the wrong. "8 It must 
also be added U1at the statute regarding assignments for the 
benefit of creditors, and avoiding preferences thereunder, is 
not intended to regulate the action of the creditor. Notwith
standing the statute, he may, if he does not know that his 
debtor contemplates making an assignment, take a mortgage 
or other security for his debt, in good faith, and enforce the. 
same; and if he obtains a preference over those creditors 
whose claims are to participate in the assignment, by his own 
diligence and without collusion with the debtor, the subsequent 
assignment will not affect his security." 

7 Sidener v. Klier, 4 Blaa. 391, 
Fed. Cas. No. 12.843; McIntire v. 
Yates, 104 Ill. 491; Morlss v. Black
man, 179 111. 108, 68 N. E. Rep. 647: 
Roaa T. Walker, 62 Dl. App. 137, 
dlrmed, 160 Dl. 60 • 

• Union Nat. Bank v. State Bank, 

188 Dl. 268, 48 N. E. Rep. 189, af
firming 88 Ill. App. 43. 

II Grafe v. Peter Schoenhofen 
Brewing Co., 78 Dl. App. 670; 
Weber v. Mlck, 181 DL 620, 28. N. 
E. Rep. 848. 
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11tO. 1Iortpgee'. ParUalpaticm In I'raudulent ParpoIe.
To avoid a mortgage given to secure fair and honest claims 
against the mortgagor, on the ground that it was made with 
the intent to hinder or defraud his other creditors, it must 
be shown that both the mortgagor and the mortgagee par
ticipated in the fraudulent intention.tO A creditor who ob
tains from an insolvent debtor a conveyance of property 88 
security for his debt may know that the debtor is acting with 
a design to delay or defraud other creditors, but he will not 
lose his preference by reason of such knowledge, if he takes the 
conveyance in good faith, and without any view of aiding in 
the eonsummation of the debtor's purpose, further than neees
sarily results from the securing of a preference to himself.ll 
But it is erroneous to decree the foreclosure of a mortgage, 
alleged to have been given in fraud of creditors, where it was 
not executed to secure an actual debt and where no considera
tion was advanced by the mortgagee.1I 

1141. Proof of I'raud.-The party who seeks to impeach 
the validity of a mortgage, fair and regular on its face, OD 

the ground of its being fraudulent as against creditorS, must 
88sume the burden of establishing his contention, and must 
show the fraud by clear and convincing evidence. cc The notes 
and mortgage being fair on their face, the presumption is that 
they are valid and binding until that presumption is ovet'
come by satisfactory proof. To create a mere suspicion ot 
fraud is not sufficient, but if it exists it must be satisfactorily 
shown. The policy of the law is opposed to overturning solemn 
written instruments and deeds and conveyances on slight evi
dence. The law designs that such instruments shall stand until 
overcome by evidence that convinces the understanding that 
they have been entered into for a purpose that is prohibited 
by the law. Whilst courts are vigilant in relieving against 
fraud, they are careful to protect fair and honest transactions. 
On the mere production, then, of the notes and mortgage, the 
presumption is that they are valid, and it devolves upon those 
challenging their validity to impeach their fairness. ''18 The 
mere fact that the mortgage recites a greater indebtedness 

10 Herkelrath T. Stooke,.. 63 Ill. 
486; Webber v. lIacke,.. 31 Ill. 
App.369. 

n Ball v. Callahan. 95 Ill. App. 
615. 

11 MtJIer T. lIarckle. 21 Ill. 152. 
11 Pratt T. Pratt, 96 Ill. 184; 

Union Nat. Bank T. State Nat. 
Bank, 168 Ill. 256. 48 N. E. Rep. 
169. 
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than actually existed at the time of ita execution is not con
clusive evidence of fraud; that must be determined from all 
the circumstances. On this point it is said: "The fraud must 
be determined by the jury from all the circumstances,-the 
intent and agreement of the parties, if any existed, as to the 
purpose of the mortgage. If the design was to shield the 
property, and to hinder and delay creditors by the insertion 
of the large amount in the mortgage, then it was fraudulent 
and void. The transaction must be real, and entered into in 
good faith, to secure against present or future liability. ''It 

But it is said that a chattel mortgage to secure a note for a 
large sum on short time, and a note for a merely nominal sum 
on much longer time, is not bona fide, but may be taken as 
intended to prevent a seizure by creditors.tll 

§ 142. Fraud or Deception PraatiIed on 1Iortpgor.-When 
the owner of real property is induced by means of fraud, 
deception, or false representations to execute a mortgage on 
his estate, he may procure ita cancellation or defend against 
its foreclosure. Thus, in one of the cases, a party subscribed 
for stock in a corporation and gave his note, secured by mort
gage, in payment for the same. It was shown that he was 
induced to take this action by false and fraudulent representa
tions made by the officers of the company, and by others on 
its behalf, in regard to its financial condition and as to the 
value of the stock and the probable dividends. It was ad
judged that the fraud so practised upon him was a good 
defense to a bill for the foreclosure of the mortgage.18 So, 
where a party fraudulently obtains a deed of conveyance, 
without consideration, from the owner of lands, and surrep
titiously places it on the record, and afterwards mortga~e8 
the land to a third person, the owner in the mean time being 
in the open and visible possession of the land, such possession 
will be notice to the mortgagee of the fraud perpetrated upon 
the owner and of his rights, and the mortgage will not be a 

14 Bell T. Prewitt, 62 Ill. 361; gage void as against third parties, 
Sawyer v. Bradshaw. 126 DI. 440, under the statute. Aleshire v. Lee 
1'1 N. E. Rep. 812. A eontempo- County Savings Bank, 106 Ill. App. 
raneous parol agreement, not In- 32. 
eluded In the mortgage, may be 11 Hilton v. Mulllkln, 18 DI. App. 
shown by evidence. where such an 232. 
qreement would render the mort- 18 Melendy v. Keen, 89 Ill. 396. 
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valid lien on the property.l'I U the signature of the pretended 
mortgagor to the instrument is forged, it will of course be 
invalid; but here it is held that the mortgagor may so far 
approve and adopt the spurious document as that it will be 
fully binding upon him, as though he had in fact originally 
executed it himself. This, is the case if, with full knowledge 
of the mortgage and of the circumstances attending its execu
tion, he receives and appropriates the proceeds.1s Ignorance 
of his rights in the premises or of the legal effect of the mort
gage may also be ground for impeaching its validity, if taken 
advantage of by the mortgagee. Thus, if a wife is induced to 
join with her husband in the execution of a mortgage, but is 
ignorant of the fact that she is thereby releasing her home
stead rights in the premises, the purport of the instrument 
not being made known to her at the time of its execution, she 
may maintain a bill in chancery to avoid the mortgage so far 
as regards such release.18 But in the absence of fraud, the 
mere fact that a mortgage, drawn by the agent of the mort
gagor, contained an unauthorized st~pulation, would not avail 
as a defense to its foreclosure, although the mortgagor could 
not read the instrument, not understanding the English lan
guage, and the same was not read to him before its execu
tion.20 And it seems that the declarations of a mortgagor, 
as to his intention in executing the mortgage, are not ad
missible in evidence to impeach the title of the mortgagee, by 
showing fraud, unleB8 they were brought to his knowledge 
prior to the execution of the mortgage.:!1 And where one in 
good faith and without fraud takes a mortgage from a hus
band and wife to secure a just debt, a court will hesitate long 
before ordering that it be cancelled or set aside, even on proof 
that the husband procured the wife's execution thereof by 
false and fraudulent representations, and that she was not 
guilty of negligence in failing to ascertain its contents.:!:! 

§ 143. Same; Undue In1luence.-Undue in1luence exerted 
upon a mortgagor by the mortgagee may be sufficient to 

17 Rea v. Croess1D&n, 96 In. App. 
'10. 

18 Livings v. Wiler, 32 Dl. 387. 1. Eyster v. Hatheway, 60 Ill. 
01. 

lIO WilBon v. Wlpter, 6 Fed. Rep. 
16. 

11 Prior v. White, 12 Ill. 261. 
II Spurgin v. Traub, 66 Ill. 170. 

And see Puton v. Marshall (U. 
S. Clre. Ct., N. D. Ill.), 18 I'ecL 
Rep. 361. 
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invalidate the instrument, where it amount. to that kind of 
persuasion-equivalent to a sort of moral coercion-which may 
be exercised by one having authority and control over another, 
or by a superior intelligence and masterful will playing upon 
a feeble mind· and pliant disposition, the free agency and 
choice of the mortgagor, in either case, being dominated and 
controlled to his prejudice. This will be the case, for example, 
where it appears that the party executing the mortgage was 
rendered imbecile by habitual drunkenness, and reduced to a 
condition verging upon insanity by the mortgagee, who had 
obtained complete power over him, the mortgagee not being 
able to show that he had given any valid consideration for the 
mortgage.2B But the mere fact that the mortgage was exe
cuted while the grantor was in the last stages of a mortal illne. 
does not show that the execution was procured by fraud or 
undue influence, especially where the instrument was executed 
in his own house and in the absence of the mortgagee.2• The 
relation of husband and wife offers frequent opportunities for 
this unlawful kind of influence to be exerted. But it is said 
that mere importunity on the part of a husband, urging his 
wife to mortgage her property as a means of extricating him 
from difficulties, is not sufficient to avoid a mortgage made by 
her in compliance with such urging, when it does not amount 
to either duress, threats, coercion, oppression, or fraud.21l So 
where the wife and children of an aged person procured him 
to convey his real estate to a son, so as to enable the latter 
to raise money by his mortgage, from an innocent party, to 
be invested in a homestead for the father, which the children 

II Van Bom v. KeeD&ll, 28 m. 
441. In the cue of Wlllcox v. 
JacboD. 61 Iowa, 208, 1 N. W. 
Rep. 61J, it III II&1d that, to Bet 
uJde a contract or conveyance on 
aceount Of intoxication, It III not 
sullclent that the part,. was UD
der UDdne excitement from liquor. 
It must rlae to that desree which 
IDa,. be called excetllive dnmkeo
neu, where the party III utterl,. 
deprived of his reason and under
standing. But where one of the 
parties to the transaction 10 man
aces and contrives that the ot.her 

1! 

becomes Intoxicated, and does this • 
for the purpose of procuring aa 
UDconaclonable advantage over 
him In the settlement of their ac
counts. and thereb,. succeed. In 
getting from him a note for aa 
amount too large, and a mortgage -
to secure It, both the note and 
mortpge are to be treated &I 

fraudulent and void. 
U Johnston v. Derr, 110 N. Car. 

1, U S. E. Rep. 641. 
.. Lefebvre v. Dutrult, 61 WI& 

826, 8 N. W. Rep. U8. 
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Inherited after his death, it was held that the widow and heirs 
were estopped from defeating the mortgagee's lien by insist
ing that the father was non compos mentis, and did not undt>f·· 
stand the arrangement by which the money was obtained.
And in this connection, it is well to remember the remark made 
by a learned judge to the effect that "it is not unlawful to 
in1luence a weak·minded person to do that which is just and 
for the best good of such person. Such in1Iuence is not undue, 
-in other words, is not fraudulent,-and does not necessarill 
vitiate the act produced by it.' '2'1 

The relation between a lawyer and his client is such that 
any transaction between them involving the transfer of the 
latter's property to the former will be scrutinized jealously 
by the courts. It is said that, where the parties to a mortgage 
occupied the position of attorney and client, at the time it was 
given, the client executing the mortgage and the attorney 
receiving it, and fraud is set up as a defense to its foreclosure, 
the burden of proof rests upon the attorney to show that the 
transaction was fair and consistent with equity and founded 
on an adequate consideration; and if he fails to make satis
factory proof in this regard, equity will treat the case as one 
of constructive fraud.-

§ 144. Mortgages Obtained by Durela.-The validity of a . 
mortgage may be impeached, and its foreclosure prevented, 
when it was extorted from the mortgagor by means of duresa 
practised upon him by the mortgagee.28 Thus, where the 
execution of the mortgage was procured under a threat of 
arrest on an outstanding warrant, the instrument may be held 
void, not only as having been procured under dure88, but be
cause it is contrary to public policy to permit such an abuse 
of legal proce88, and no person should have the aid of a court 
to profit by it.80 In one of the cases, it appeared that th~ 
mortgagor, who was an aged woman with little property except 
her homestead, was induced to execute the mortgage as a 
means of saving her grandson from imprisonment, the latter 
being charged by the mortgagee, his employer, with forgery 
and embezzlement, causing a loss to the latter of a sum of 

18 Jen880n v. Jeneson. 66 Ill. 259. 
IT Dalley v. Kastell, 66 Wis. 444, 

14 N. W. Rep. 636. 
• 8 FarIs v. Briscoe, 78 111. App. 

242. And see Morrison v. Smith, 

130 111. 304; Ross v. PaYSOD, 160 
111. 349. 

Ie Eyster v. Hatheway. 60 IlL 
621 • 

10 BaDe v. Detrick, 62 nt. 11. 
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money equal to the debt set forth in the mortgage. A warrant 
for the arrest of the young man was actually issued, but not 
formally served, the deputy sheriff being instructed to hold 
the person of the defaulter until the matter should be fixed up. 
The mortgagee, then, accompanied by the deputy sheriff and 
his pretended prisoner, went to the house of the mortgagor, 
and so worked upon her fears and her affections as to extort 
from her the mortgage in question. It was held that a court 
of equity would make a decree declaring the mortgage to be 
null and void, as obtained by duress, and setting it aside as a 
cloud on title, and perpetually enjoining the mortgagee from 
attempting to enforce it.81 

But menaces do not constitute duress where the only threat 
is to take some civil action, or seek some redress in the civil 
courts, which is the fair legal right and privilege of the mort
gagee. Thus, a threat to foreclose a trust deed already due, 
and which the party had a legal right to foreclose, does not 
constitute duress as to the execution of another note and trust 
deed given to prevent foreclosure.811 And cc it cannot be re
garded as duress when a husband and wife of more than 
ordinary intelligence and information, under no restraint, at 
perfect liberty to obtain legal advice as to their rights, execute 
a mortgage under the mistaken idea that the husband is to be 
arrested upon a criminal charge, when in fact the only threats 
used were that attachment proceedings would be instituted to 
enforce a claim. "88 

Again, it is necessary, to constitute duress, that the threats 
or pressure should have proceeded in some way from the party 
to be benefited by the resulting action. For instance, a mort
gage given by a husband and wife upon their homestead cannot 
be said to have been obtained by duress, although the des
perate state of the husband's financial affairs was known to 
the wife, as also the fact that he was in danger of being 
arrested for embezzlement, and these circumstances may have 
influenced her decision to sign the mortgage, where it does not 
appear that the mortgagee was in any way connected with 
the proceedings for the arrest (although he had been defrauded 

at Braclle)' T. Irish, U Dl. App. 
86. ADd see (a very similar case), 
McCormick Harvesting Machine 
Co. v. Hamilton, 73 Wis. 486, 41 N. 
W. Rep. 727. 

12 Hart T. Strong, 183 Ill. 349, 
65 N. E. Rep. 629, reversing Strong 
v. Hart. 83 Ill. App. 213. 

as Post v. First Nat. Bank, 38 
Ill. App. 269. 
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by the husband) and he did not leek "to inftuence the wife'. 
action.a• In another case, a married woman executed a deed of 
trust upon her separate property to secure a debt of her hua- " 
band, acting with great reluctance, and after much importunity 
from the latter and many threats on his p~rt to desert her if 
she did not sign it, and for the purpose of preserving her rela
tions with her husband. But on the other hand, neither the 
trustee nor the creditor whose debt was thus seeured was a 
party to such coercion, or had any knowledge of it, and it 
appeared that the woman admitted to the officer taking the 

" acknowledgment, separate and apart from her husband, that 
she executed the same freely, and it was shown that she was 
well acquainted with the contents of the deed, and never made 
known the lacts 11ntil after the property was sold. On this 
state of facts, it was held that, while it could not be said that 
she had executed the deed freely and voluntarily, yet the 
court could not then annul it and set aside" the sale, since that 
would have the effect of alloWing her to perpetrate wrong and 
injustice to other innocent parties.~15 . 

§ 1415. megalitr"of CODaideration.-Where the consideration 
giv~n for a note or bond which is secured by a mortgage or 
deed of trust was" illegal, in the sense of being prohibited by 
statute, immoral, or contrary to public policy, the obligation is 
void and the mortgage cannot be enforced as a security. Thus, 
where the original contract or bargain between the parties was 
illegal because of champerty, a deed in the nature of a mort
gage, given to secure its performance, will not" be enforced in a 
court of equity.8a So, where the consideration for a note "Was 
the price of intoxicating liquors sold in violation of the laws 
of the state, the illegality of the transaction may be set up in 
defense to an action to foreclose a mortgage given for securing 
the payment of the note.8T On the same principle, it is said 
that it is a sufficient defense to a suit to foreclose a trust deerl 
that the note which it secures was given without consideration, 
for the purpose of defrauding the maker's divorced wife of 
her claim for alimony, since equity will not enforce a fraud-
ulent" agreem.ent.88 " 

at Bogue v. Franks, 199 Ill. 411. 
81 Marston v. Brittenham, 76 Ill. 

611. 
B. Gllbert v. Holmes. 64 Ill. 548. 

17 Reasegieu v. Van Wagenen, .,., 
Iowa, 851, 42 N. W. Rep. 318. 

B8 Scott v. MaglougUn, 133 IlL 
33.24 N. E. Rep. 1030. 
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11M. Agreemm to"atop 0rimiDal ProsecnlUon.-It is uni
veraally agreed that, where the consideration for a note 01.' 

"other obligation for the payment of money was an agreement 
on the part of the payee to compound a felony, or to stille, 
settle, or abandon a criminal prosecution begun by him against 
the maker, or a relative of the latter, the obligation is void. as 
being illegal and contrary to public policy; and if a mortgage 
is given to secure the payment of the same, a court of equity 
will not permit its foreclosure, but the illegality of the con
sideration is a complete defense.le And it is immaterial that 
other and valid considerations may have existed between th~ 
parties and may have entered to some extent into the founda
tion for the note. Neither the mortgage nor the consideration 
therefor is divisible, and if any part of either is illegal the 
whole is 80 tainted as to be void." Some doubt arises, how
ever, in cases where the action is not one brought by th~ 
mortgagee to enforce such a mortgage, but one brought by 
the mortgagor to have it cancelled or adjudged void as .• 
cloud on his title, or to have its foreclosure enjoined, or to set· 
aside a sale which has been made under it. In some jurisdic
tions, the courts are disposed to refuse any relief on an appli
cation of this kind. Their' reasoning is that the parties are 
equally guilty ·of an attempt to violate the law, and that, as 
they are thus in pari delicto, the courts will not aid either of . 
them, but will leave them where they stand,-that if a judicial 

. tribunal should not assist the mortgagee in foreclosing his lien, 
neither should it give any aid to the mortgagor seeking to 
avoid the consequences of his illegal conduct.'t But the better 
~eason appears to be with the ~aBes holding that the parties, 
in the circumstances supposed, are not precisely in pari delicto, 
and that more consideration should be shown to the one who 
bas been made the victim of an unconsciouable advantage; and 
that, even if they must be held equally in faaIt, still the highest 
considerations of public policy require that the vicious bargain 

Ie Bane 1'. Detrick, 62 m. 19; 
Hendel'8Qn T. Paliner, 71 Ill. 579; 
Mlafteld 1'. Hoecker, 49 Hun. (N, 
Y.), 606; Pearce 1'. Wilson, 111 Pa. 
St. 14. 2 AU. Rep. 99; RaKUet 1'. 

Roll, 7 Ohio, 76; Smith 1'. Steely, 
80 Iowa, 738, 46 N. W. Rep. 912; 

Small.v. Wllliams, 87 GR. 681, 13 S. 
E. Rep. 689. 

40 Pearce 1'. WilBon, 111 Pa. St. 
14, 2 AU. Rep. 99; SmaJI 1'. Wil
liams, 87 Ga. 681, 13 S. E. Rep. 
689. 

H ~e Wllliams v. Englebrecbt, 
37 Ohio St. 383. 
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should not be allowed to stand, but that relief should be 
granted to the party upon whom coercion has been exercised.f2 
Thus, in one of the Illinois cases, a note was given in considera
tion of a promise by the payee to stop a prosecution for a 
felony which was then pending against a son of the maker of 
the note, and a mortgage was given to secure the payment of 
the note. This mortgage was foreclosed by scire facias, and 
thereafter the mortgagor brought his bill in equity to set aside 
the mortgage and the proceedings by scire facias as a cloud 
upon his title. It was held that, as the mortgagor would not 
have been permitted to plead the illegality of the consideration 
in the scire facias proceedings, he was not guilty of laches in 
failing to do so, and that the bill should be entertained and 
the relief granted as prayed for.·a More especially is this 
principle applicable where the prosecution against the mort
gagor has no real foundation, but is merely set on foot for the 
purpose of working on his fears and extorting money from 
him." In Illinois, we also ~d a decision that a person prose
cuting another upon a charge of crime may receive from the 
accused private satisfaction for his private injury, and the 
fact that he receives this while the prisoner is in confinement, 
and forbears further prosecution, does not of itself render the 
transaction illegal. But if the prosecutor detains his debtor 
in prison unlawfully, by covin with the jailer, refusing the 
prisoner's demand to be taken before a magistrate or court for 
a hearing, this constitutes such duress as will invalidate a 
mortgage extorted from the debtor under such circumstances.·11 

§ 147. Gambling Oontracts.-It is provided by statute in 
Illinois that where the whole or any part of the consideration 
for any mortgage shall be for any money, property, or other 
thing of value won by gambling or betting, or for paying back 
any money or property knowingly lent or advanced at the time 
or place of such gambling or betting to any person engaged 
in the game or wager, the mortgage shall be void and of no 
effect. A mortgage given upon such consideration may be set 
aside and vacated by any court of equity, upon bill filed for 

'.Keech v. Lee, 82 Klch. 274, 
415 N. W. Rep. 383; Bradley v. 
Irish, 42 III. App. 86. 

68 Henderson v. Palmer, 71 m. 
679. 

U James v. Roberta, 18 Ohio, 648. 
,. Schommer v. Farwell, 66 Ill. 

642. 

Digitized by Coogle 



§ 148] J'RAUDULlIINT AND INVALID MORTGAGES. 183 

that. purpose by the mortgagor, or his executor or adminis
trator, or by any creditor, heir, devisee, purchaser, or otht"r 
person interested therein; and no assignment of the mort
gage, or the note or other evidence of debt which it secures, 
shall in any manner ajfect the right of the mortgagor t9 defend 
against it on this ground, or the remedies of any person inter
ested therein.fa In regard to this statute it is to be observed, 
in the first place, that a mortgage will not be saved, even pro 
tanto, by the fact that other good and valid considerations 
may enter into the note or other obligation secured. If any 
part of the consideration is a gambling debt; the whole is 
invalid. Secondly, the remedy against it is giv~n to any person 
interested in the property ajfected, including not only the 
personal representatives of the mortgagor and those deriving 
title from him, whether by way of devise, intestacy, or pur
chase, but also creditors and junior incumbrancers. Thirdly, 
obligations founded upon gambling transactions are void in the 
hands of all persons, even when they take the form of nego
tiable paper and are passed before maturity to innocent and 
unsuspecting purchasers. Such obligations cannot be made 
valid by any renewals or transfers to bona fide holders. There
fore a deed of trust, executed to secure a note given in pay
ment of a gambling debt, is void, although it has been renewed 
and transferred to the hands of an innocent purchaser.f7 But 
on a bill Jiled by a party to set aside a sale of his land under 
decree of foreclosure of a mortgage, on the ground that the 
mortgage was given to' secure money won by gambling, the 
burden of proof is on him to establish, by a preponderance of 
evidence, not only that he lost money while gambling with the 
defendant, but that all or some part of the money so lost by 
gambling was money for which the note and mortgage were 
given, either in whole or in part.fS 

§ 148. Ocmftict of !.au.-The validity of a mortgage of real 
estate is to be tested and determined by the laws of the state 
wherein the mortgaged property is situated; and although 
the mortgage itself is exeeuted, and the mortgagor is domi
ciled, in another state, and although, by the laws of the latter 

.. CrImInal Code nt., 11131, 136, .. PatterBOll v. Scott, 143 nt. 13S, 
136. 31 N. E. Rep. 433. 

" International Bank of Chicago 
v. Vankirk, 39 nt. App. 33. 
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state, it would Dot be eompetent for him to make such a mort
gage, or other reasons would exist to render it invalid or 
inetfective as a security, yet this will not atfect the right to 
enforce the mortgage in the state where the land lies, if it is 
not invalid under the laws of the last-named jurisdiction.
And conversely, although the mortgage may be good and valid 
by the laws of the state where it is executed, yet if it does 
not comply with the laws of the state where the mortgaged land 
is situated, it cannot be enforced there.GO 

•• DawBOn T. H&7den, 67 Ill. 62; 
Polit T. 1I'1rst Nat. Bank, 138 111. 
669, J8 N. III. Rep. 978, a1IlrmlD& 

88 Ill. App. 20; J'eaaendeu. T. Tan. 
66 N. H. 3a, 17 Atl. Rep. '113. 

10 Swank T. Hufnagle, Ul ID4. 
468, 1J N. B. Rep. aoa. 
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11.. Bequilltel of Beoord.-It is held in some of the states 
that, if a mortgage is not entitled to be recorded, because not 
in proper form or not properly executed or acknowledged, the 
actual record of it is a mere nullity and cannot serve the pur
pose of imparting notice to persons subsequently dealing with 
the property.! But in Illinois a statute declares that "deed!l, 
mortgages, and other instruments of writing relating to real 
estate shan be deemed, from the time of being filed for record, 
notice to subsequent purchasers and creditors, though not 
acknowledged or proven according to law; but the same shan 
not be read in evidence, unle88 their execution be proved in 
the manner required by the rules of evidence applicable to 
such writings, so as to supply the defects of such acknowledg
ment or proof."2 Although the laws of this state provide that 
mortgages shan take effect, as against subsequent purchasers 
and creditors, from the time of their being filed for record, 
this serves only to fix 'the date or time of their attaching as 
liens, and does not dispense with the necessity for their being 
duly and fully recorded. Hence where a mortgage has been 
withdrawn from the files by the mortgagee, or by the mort
gagor with the former's consent, before it has been spread 
upon the records. it will not affect the rights of subsequent 
purchasers or. incumbrancers in good faith giving a valuable 
consideration.8 

1 Irwin v. Welch, 10 Nebr. 479, 
6 N. W. Rep. '168. 

I Rev. StaL Dl. c. 80, 181 (Starr 
& C. 182). 

I Kiler v. Heulton, 88 Dl. 262: 
Yerger v. Bars, 66 Iowa, 77, 8 N. 
W. Rep. 769. 
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186 THE RECORDING OF KORTGAGBS. [§ 149 

It is a question how far the mortgagee is responsible for 
mistakes or omissions made in the transcription of the mort
gage upon the record. On the one hand, the highest degree 
of prudence would require the mortgagee to examine the record 
for the purpose of verifying its accuracy. On the other hand, 
records made by public officers regarding real property are 
presumed to be correct. It has been held that the rights of 
the mortgagee will not be affected, nor the efficacy of thl: 
instrument as a means of giving notice to interested parties 
impaired, by errors or omissions, however material, made by 
the recorder in transcribing the mortgage. The mortgagee, it 
is said, has done all that is required of him when he has 
deposited the mortgage, properly executed, in the proper office, 
with directions to record it; he is not bound to oversee the 
work of the transcriber nor to verify it afterwards.· Subject 
to the qualifications mentioned in the succeeding sections (as 
to the necessity of a proper description of the property and a 
proper statement of the amount secured), this rule would prob
ably be everywhere accepted as correct. And in Illinois it is 
ruled that actual notice of a mortgage covering the whole 
premises to be conveyed puts a purchaser on inquiry, which 
is not satisfied by mere inspection of the record of the mort
gage, in which there is a clerical error.1I But an index to the 
record of a mortgage forms no part of the record, and is not 
essential to make the record eftective to charge subsequent 
purchasers with notice.s As to deeds which are absolute in 
form, though intended to operate only as securities, in the 
nature of mortgages, it is held that they are properly recorded 
in a book kept for the record of deeds, and will be valid against 
purchasers and creditors, though the statute may require the 
recording of mortgages in a separate book. The reason given 
is that every person is presumed to know that a conveyanee 
absolute on its face may have the legal effect of a mortgage, 
and that an intending purchaser or subsequent lienor would 
not be satisfied (if he was duly prudent and careful) with 
merely searching the records of mortgages, but would also 
examine the records of deeds, for the purpose of ascertaining 

'Meherln v. Oakl, 67 Cal. 67. 
7 Pac. Rep. 47. 

I Hoopeston Building AII'n v. 
Green, 16 HI. App. 204. 

• Green T. Garrlngton, 16 Ohio 
St. 648: Semon T. Terhune, 40 N. 
J. Eq. 864, 2 Ati. Rep. 18. 
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whether his proposed grantor had not parted with the title, 
either absolutely or conditionally.' 

§ 110. Oontenta of Becord; Delcription of Prope11J.-The 
record of a mortgage operates as constructive notice to su))se. 
quent purchasers, incumbrancers, or creditors, only so far as 
the property covered is correctly described in the mortgage 
and in the record of it, unle88 it is apparent from the record 
itself that there is a .mistake or misdescription, in which case 
such persons would be put upon inquiry as to the real condition 
of the title.8 Thus, in a case. where a mortgage describing the 
property conveyed as 2,000 acres of land, more or le88, was 
incorrectly recorded as conveying c, 200 acres, more or le88," 
but the boundaries were correctly described in the mortgage 
and correctly copied into the record, it was held that the 
record, notwithstanding the mistake of quantity, was sufficient 
to affect a subsequent mortgagee with notice.' 

§ 1li1. Same; Statement of Amount of Debt.-The recOl'() 

of a mortgage or deed of trust to secure a debt must state 
the amount of such debt, or it will not be sufficient to charge 
subsequent bona fide purchasers or incumbrancers of the land 
with notice of the security. On this point it has been said: 
C C A statement upon the record of the amount claimed to be 
due informs all what lien is claimed. They know what they 
must contest, or subject to what they must take, in subse
quently dealing with the property. It prevents secret con
spiracies between mortgagors and mortgagees as to the fact 
and amount of indebtedne88 to the prejudice of subsequent 
purchasers and creditors, by compelling them at once to make 
known the real claim. In some instances, subsequent dealers 
with mortgaged property could not have information from the 
holders of indebtedne88 secured by mortgage, because they 
could not be found, as in the case of negotiable securities run
ning for a long time and negotiated many times before ma
turity; and it might often be, as in the instance before us, 
perilous to rely on the word of the mortgagor. Undoubtedly, 
a8 between mortgagor and mortgagee, and as to persons having 

'BaaelUne T. Espy, 18 Oreg. 301, 
10 Pac. Rep. 423: KellJ1&rd T. 

Mabry, 78 Tell:. 161, 14 S. W. Rep. 
2'l2. 

• Slocum T. O'Day, 174 Dl. 216, 

61 N. E. Rep. 243: Harms T. Cor
yell, 177 IlL 496, 53 N. E. Rep. 87; 
supra, 162. 

D Kennedy v. Boykin, 36 S. Car • 
61, 14 S. E. Rep. 809. 
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actual notice of the facts, both at common law and under our 
statute, a deed absolute on its face may be held to be a mort· 
gage; but such cases are totally unaffected by our registry 
laws, and cannot therefore have the slightest analogy to the 
present case. It may also be well to observe that the present 
case is in no wise analogous to cases wherein the debt is 
described by reference to another instrument. In those cases 
there is only the labor of going to the other instrument, where 
full and reliable information can be obtained. It is fixed, and 
beyond evasion or perversion. But that is not the case where 
the reference is to an individual whose interest may be to 
misrepresent the truth, or who may not with reasonable efforts 
be found. A note for one amount as well as another will 
answer the description here, and this note might have been 
lawfully negotiated and transferred many times before mao 
turity, and its holder then not have been traceable except at 
a labor and expense beyond any benefit derived from the 
knowledge he could impart. To hold this sufficient would, in 
cases that may readily and not unreasonably be conceived, 
practically prohibit flubsequent parties from having anything 
to do with the property. "10 Hence if a mortgage is given to 
secure an ascertained debt, the amount of that debt should 
be stated in the record, and if it is intended to secure a debt 
not liquidated, such data should be given respecting it as will 
put anyone interested in the inquiry upon the track leading 
to a discovery. If it is given to secure an existing or future 
Jiability, the foundation of that liability should be set forth.ll 

§ lG2. Place of Record-The statute in Illinois provides 
that mortgages shall be recorded in the county in which the 
mortgaged land is situated; "but if such county is not organ· 
ized, then in the county to which such unorganized county is 
attached for judicial purposes." If the mortgage covers land 
lying in several counties, it may be recorded in one of them. 
and then certified copics may be recorded in the other coun
ties.a But a mortgage becomes a matter of record by being 
registered in the county in which the mortgaged premises ar(' 
situated, and a scire facias may propet'ly issue from the circuit 

10 Bullock v. BattenhoU8en. 108 
Ill. 28. And Bee Bergman v. 
Boada. 46 Ill. App. 351. 

11 Metropolitan Bank v. Godfrey. 
23 Ill. 6'19, 603. 

11 Re\'". Stat. Ill. c. 30, 1128, It 
(Starr A C. II 29. 10). 
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court of that county, although lands in other counties may 
also be included in the mortgage, and the instrument may not 
have been recorded in those other counties.13 But placing a 
mortgage on record in a county where no part of the mort
gaged premises lies will not furnish constructive notice to 
subsequent purchasers or creditors in the county where the 
land is actually situated." Where a mortgage is given by a 
railroad company on its road, which passes through several 
counties, and is recorded in one of those counties before the 
recovery of a judgment against the mortgagor by a third per
son, but is not recorded in the other counties, it will have a 
priority of lien over the judgment upon the part of the road 
lying in that particular county, but not upon such portions of 
it as lie in the other counties.11I 

§ 1153. Beet of Unrecorded 1II011gage.-It is enacted by 
statute in Illinois that "all deeds, mortgages, and other instru
ments of writing which are authorized to be recorded, shall 
take effect and be in force from and after the time of filing the 
same for record, and not before, as to all creditors and subsc
quent purchasers without notice; and all such deeds and title 
papers shall be adjudged void as to all such creditors and 
subsequent purchasers without notice, until the same shall be 
filed for record.''18 The effect of this statute, in its modifica
tion of the common law, is to leave a mortgage good and valid 
as between the parties to it although it is not recorded. Where 
no con1Ucting rights of third persons intervene, the instrument 
will create a lien on the property affected and may be fore
closed by proper proceedings, without proof of its having been 
placed on the record; and the rule is the same as against 
subsequent purchasers or incumbrancers who take with actual 
notice of the unrecorded mortgage. It is only as against per
sons subsequently dealing with the land without actual notice 
that the recording of the mortgage is necessary to make it 
effective.l'I Even though the mortgage is made by a person 

11 Woodbury v. KaDlove, 14 IU. 
J13. 

u Oberholtzer'a Appeal, 124 Pa. 
8t. 683, 17 Atl. Rep. 148: Van 
Keter v. Knlg·ht, 82 Minn. 206, 20 
N. W. Rep. 142. 

11 L1ldlow v. Clinton Line R. Co., 

1 Flip. C. C. 26, Fed. Cae. No. 
8,600. 

18 Rev. Stat. DL c. 30. I 30 
(Starr cI: C. I 81). 

11 Alvis v. Morrl80n, 63 nt. 181. 
And see Stewart v. Hopkins, 30 
Ohio St. 602: Northwestern For
warding Co. v. Mahaffe1. 38 KaD.B. 
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in failing circumstances and for the purpose of preferring one 
of his creditors, and is not recorded, still, if no aetual fraud 
is involved, it will be valid as against other creditors who have 
notice of it before they acquire liens on the property.18 And 
the mere withholding of a mortgage from the record, thouglr 
done at the instance and request of the mortgagor, though it 
may be evidence of fraud, will not of itself make the mortgage 
fraudulent as to subsequent creditors or purchasers with no
tice of its existence.19 But still it must be remembered that 
an unrecorded mortgage is a secret lien, and is not favored 
either at law or in equity.to And the fact that a mortgage 
withheld from record was given for the purchase money of the 
land will not validate it as against interested parties without 
notice, nor give it priority over a later mortgage duly reo 
corded.21 

Although, as above stated, an unrecorded mortgage may ~ 
good as between the parties, yet a person claiming as assignee 
or trustee under an assignment made by the mortgagor for 
the benefit of his creditors does not stand in the place of the 
mortgagor, but of the creditors; and as to him the mortgage 
will not be a valid security if the creditors could have avoided 
it.22 So also, under the present United States bankruptcy law, 
it is provided that "claims which, for'want of record or for 
other reasons, would not have been valid liens as against the 
claims of the creditors of the bankrupt, shall not be liens 
against his estate" in bankruptcy.28 

§ 1M. Beoord as Oonstructive Notice.-Under the recording 
laws, the placing of a mortgage on the record has the effect, 
from the time it is filed for record, of charging all persons 
subsequently becoming interested in the property with notice 
of what the record discloses. But it is constructive notice 
only to subsequent purchasers, incumbrancers, or creditors of 
the mortgagor. It affords no notice whatever to a prior pur-
162, 12 Pac. Rep. '106; Downing v. 
I.e Do, 82 Cal. 4'11, 23 Pac. Rep. 
202. 

18 Sternbach T. Leopold, 60 Ill. 
App. 4'l6, aftlrmed, 166 IlL ... 1. Haas v. Sternbach. 166 III .... 
41 N. B. Rep. 61. aftlrming Stern
bach T. Leopold, 60 III. App. 476. 
And see Hutchinson T. First Nat. 
Bank (Ind.). 80 N. B. Rep. 952. 

10 Heathman T. Rogers. 64 DL 
App. 692. aftlrmed, 168 III. 148. 

11 Jackson v. Reid. ao Kana. 10, 
1 Pac. Rep. 308. 

21 Bank of AleDDdrla T. Her
bert. 8 Cranch, 36. 

18 Bankruptcy Act 1898, I 6'la. 
And see Moore T. Young, 4 B .... 
128, Fed. Cas. No.9. 782. 
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chaser from the grantor, and without actual notice he may 
lawfully complete his payments to his vendor, without becom
ing liable to the subsequent mortgagee.lf And where a party 
presents a mortgage to the recorder, who indorses it as "filed 
for record," and the party immediately and before any entry 
is made in relation thereto, withdraws it for the alleged pur
pose of having a revenue stamp put upon it, and it is not 
returned for record for more than a month afterwards, the 
first filing is not sufficient to give constructive notice of the 
existence of the mortgage.211 

§ 111. Beet of Destruction of Becord.-When a mortgagee 
places his mortgage on record, his rights under it are fixed, and 
it serves the purpose of giving notice thereof for all time, and 
the destruction of the record books does not extinguish or 
revoke such notice, nor affect the rights of the mortgagee 
injuriously. The fact that the records have been burned, and 
an act of the legisllture passed to restore them, imposes no 
obligation upon a mortgagee, whose mortgage was duly re
corded before such destruction of the books, to incur the 
trouble and expense of having his mortgage restored. As 
against a subsequent grantee of the mortgagor, taking in good 
faith and without any knowledge of the mortgage, the mort
gagee has the superior' equity, both because he has performed 
his whole duty in recording his mortgage originally, and be
cause the purchaser should have inquired of the mortgagor 
with reference to incumbrances on the property, and if he 
buys without making any such inquiry, it is his own fault or 
folly if he finds the land liable to a mortgage." And it is 
even held that the fact that the mortgagor, when selling the 
property, informed the purchaser that the title was perfect· 
and subject to no incumbrance, will not change the rule or 
a1!ect the rights of the mortgagee, the latter having no knowl
edge of such representations, nor will the fact that the mort
gagor remained in possession of the premises, and paid the 
taxes thereon, as that would not be inconsistent with the lien 
created by the mortgage.2T 

§ 1H. Begiatration Under Land Titles Act-The statute in 
Illinois concerning the registration of land titles (the so-called 

I'DooUttle T. Cook, 76 Ill. 864. Ie ShanDOn T. Ban, 72 DI. 364. 
II Worcester Nat. Bank T. Chee- 27 Ball T. Shannon, 86 DL 473. 

Dey, 87 DL 602. 
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"Torrens" act) provides that "every mortgage and other 
instrument intended to create a lien, incumbrance, or charge 
upon registered land, or any interest therein, shall be deemed 
to be a charge thereon, and may be registered. " ee A trust deed 
in the nature of a mortgage shall be deemed to be a mortgage, 
and be subject to the same rules as a mortgage." Assignments 
of a mortgage may also be registered. But" no mortgage, lien, 
charge, or lesser estate than a fee simple shall be registered, 
unless the fee simple to the same land is first registered.' 'tI 
This act has been sustained by the supreme court and held 
valid and constitutional.H 

•• Act of IIaJ' 1, 1897; La". .t Peopi. 'Y. SImOD. 171 m 181, 
18t'1, p. 141; , Starr a c. ADD. U N. E. Rep. 810. 
stat. Co ao, 111; 117..... Stat., Co 

aoa. 
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Equities of Third Peraons. 

160. PrIority as ABalost Judg
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IlL Priority .. Between Mort
aage and Mechanic's Lien. 

10. Priority as Fixed by Date of 
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1163. Same; Mortgages FlIed the 
Same Day. 

184. PrIority of Taxa and Other 
Statutory LIenl. 

166. Displacement of Mortlage 
Lien by Receiver's Certifi
cates. 

188. Postponement of Bider to 
Junior Lien. 

167. Purc~Money Mortgqes. 
168. Lien of Unrecorded Mort

pp. 

§ 1&7. BDat aDd Duration of LIen.-A mortgage of real 
property does not attach as a lien upon the eltate of the debtor 
generally, but only upon the particular parcel of land de
aeribed in it and intended to be conveyed by it; and it standat 
as aeeurity only for the lpecmc indebtednell 01" obligation set 
forth as the conaideration for it, and not fot any and all debts 
due from the mortgagor to the mortgagee, howeTer fair and 
just they may be.! But the mortgage, if it containa proper 
COTeJUIIlta, will bind a title aubaequently acquired by the mort
gagor, whether it be by the purahue or releaae of an outstand
ing title, or by the extinguiahment of an elder lien.- It is also 
a mIe that the lien of a mortgage is not divested or disturbed 
by • mere change in the form of the security, if it ia not 
intended to operate as a payment of the debt or a release of 
the mortgage.' Thus, where a creditor to whom land has been 
conveyed in trust, to secure a debt, by a deed absolute in form, 

l See Hardll1 T. Bam .. , 6 IlL 
AlIP. 1&3. 

I See, supra, • 114. If the a&

IIgnee of an equity of redemption 
&eqtdrea a title obtained under a 
!Udgment prior in time to the 
.ortgale. and haa refUnded to 
him by the mort«acor the amount 
whlcll he ,a14 for the Ju4cment. 

the title acquired under the Judl
ment wlU be held subject to the 
mortgage. White v. Butler, 13 nI. 
109. 

a ROlera v. School Trustees, 46 
Ill. 428; Bond v. Liverpool, L. &: 
O. los. Co., 108 ID. 864; Salem NaL 
Bank v. WhIte. 119 nl. ta8, 42 N. 
It Rep. 311. 

u 193 
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reconveys to his grantor and simultaneously takes back a 
mortgage to secure the same debt, he does not lose his lien in 
equity as against a judgment subsequent to the original con
veyance.· 

The lien of a mortgage is liable to be extinguished or ter
minated in several different ways. In the first place, it Dl&1 
come to an end by merger. If the mortgagor conveys the 
mortgaged premises to the mortgagee in payment and satis
faction of the debt secured, the lien of the mortgage will be 
merged in the fee; and the same result may follow (and will 
follow unless there are equitable reasons for keeping the mort
gage alive) when the mortgagee acquires the title in fee to 
the mortgaged property in any other manner.1S Again, the 
lien of the mortgage may be divested by a release. A release 
given by a mortgagee, under no circumstances of fraud or 
undue influence, but solely to enable the mortgagor to sell 
the land with a clear title, will be valid and effective to dis
charge the lien of the mortgage, the same as if it had been 
given upon payment of the debt.s Payment of the debt or 
obligation secured will of course extinguish the lien of the 
mortgage, unless, for special reasons, the parties are allowed 
to keep the mortgage alive. Upon such payment, the mort
gagee may be compelled to enter satisfaction upon the record, 
which will operate as a formal release of the lien. Even after 
default in payment 'of the debt according to the terms of the 
mortgage, the mortgagor may exercise his right of redemption, 
until the same is cut off by foreclosure or in some other proper 
manner. And if the circumstances are such that he cannot 

• ChrlsUe v. Hale, 46 Dl. 117. mortgagee ma7 release part of the 
ADd see JeneBOn v. Jen88on. 66 premiaea and retain h1a 'lien for 
Dl. 269. Where a mortgagor move. the whole Indebtedn88B on the re
a honae from the mortgaged prem- mainder, in the absence of notice 
1.88 to another tract of land be- that third persona have become In
longing to him, but not covered b7 ter88ted In other parts of the 
the mortgage, the lien on the premise. than that released. Hule 
house 1a not thereb7 Impaired. v. Bondy, 178 Dl. 802, 60 N. B. 
Turner v. Mebane, 110 N. Car. 413, Rep. 671. A formal release of the 
14 S. E. Rep. 974. mortgage of record should be un-

I Gage v. McDermid, 160 III. 698. der seal; but a release or cUa-
87 N. E. Rep. 1026; L;vman v. Ged- charge of the debt may be verbal; 
ney, 114 Ill. 388, 29 N. m. Rep. 282: and when the debt I. released, the 
Shinn v. Fredericks, 66 Ill. 439. mortgage fall.. Mutual M1l1 IDL 

• Mclllllan v. IIclllllan. 184 nL . Co. v. Gordon. 20 DL App. 669. 
230, 66 N. E. Rep. 302. And a 
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otherwise obtain relief, he may file his bill in equity to obtain 
redemption and have a decree to that eifect. In either case, 
the result is to divest the lien of the mortgage. Again, the 
lien may be annihilated by the running of the statute of limi· 
tations. No action can be maintained for the foreclosure of 
any mortgage or deed of trust after ten years from the time 
when the right of action therefor accrued, or after the debt 
seeured has become barred by the operation of the statute! 
And of course the removal of the only means of enforcing the 
lien practically extinguishes the lien itself. But a mortgage 
thus barred by the statute of limitations may be revived by 
the mortgagor, as, by partial payments on the debt or by a 
new promise in writing; and when this is done, it will take 
precedence of subsequent liens, attaching before the mortgage 
became barred and not foreclosed until after its reviva1.8 

On the other hand, the lien of a mortgage is not divested 
by the death of the mortgagor. When this happens, the mort· 
gagee cannot be compelled to relinquish his lien and share in 
the general assets of the estate. If he desires to rely wholly 
on his security, he need not probate his claim, but may fore· 
elose on default against the property covered by the lien. 
But if he wishes to guard against a deficiency, and to have 
the right to come upon inventoried assets in case the land 
does not sell for enough to cover his demands, then he must 
prove his claim in the probate proceedings.1I 

The holder of a mortgage may proceed in several diiferent 
ways, concurrently, to recover his money. And if he reduces 
the claim to a judgment, and the lien of the judgment as a 
judgment expires by lapse of time, still the lien of the mort· 
gage will not be divested until it, in turn, becomes barred by 
the statute.10 But if he proceeds to enforce his judgment by 
means of an execution levied on the same property covered by 
the mortgage, and buys it in and takes a sheriif's deed, he 

, ReT. Stat. Dl. Co 83, 111; Pol
lock T. IlalSOD, 41 Ill. 516: Murray 
T. BmelT. 187 Ill. 408, 68 .N. B. 
Rep. 327: JODes T. LaDder, 21 Dl. 
App.510. 

B Kerndt T. Porterfleld, 56 lo"a, 
412,9 N. W. Rep. 3D; Aetna Life 
Ina. Co. T. McNee]y, 166 Dl. 540, 
46 N. B. Rep. 1130. 

• Waughop v. Bartlett, 165 Ill. 

124, 46 N. E. Rep. 197: JODes v. 
NuJJ. 9 Nebr. 57. 1 N. ~. Rep. 867. 

10 Priest v. Wheelock, 58 Ill. 114. 
But where DOteB aecured by mort
gage are reduced to judgmeDt 
after their maturity, the Btatute of 
UmltatioDB begiDB to ruD agalDBt 
the right to foreclose at the date 
of Buch JudcmeDt. Litch v. Clinch, 
136 Dl. 410,36 N. B. Rep. 579 • 
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acquirea the equity of redemption, which, united with his estate 
under the mortgage, will give him an absolute title, and 10 

extinguish the lien of the mortgage on the principle of merger 
of estate8.11 Foreclosure of the mortgage will of course cancel 
the lien. But the lien of a mortgage is not merged merely in a 
decree for its foreclosure. If the mortgagee faile or neglects 
to avail himself of the remedy and advantage given by such 
decree, it does not release the land from the lien, nor prevent 
him from taking other means for obtaining satisfaction. Th~ 
mortgage still remains a record, and will support a scire 
facias.12 The case is clearly cillferent, however, when tho 
decree of foreclosure is enforced 'by a sale of the premises. 
On this point it has been said: "By virtue of the lien created, 
the mortgagee or cestui que trust had the right to have the 
security foreclosed and the property sold and the proceeds 
applied in payment of the secured debt. But when this has 
been done, and the lien enforced by a sale of the property and 
the proceeds applied, the mortgage or trust deed has expended 
its force, and the property is no longer subject to its pro
visions. Nor does it in any way affect the result that the 
holder of the secured indebtedness becomes the purchaser at 
the sale, whether he be the mortgagee or cestui que trust or 
Dot. By becoming the purchaser, a new relation created b,. 
the statute exists, in no wise dependent upon any privity of 
contract between the purchaser and the mortgagor. "18 

§ 1&8. Subsequent Conveyance Subject to Lim-The sale 
and conveyance of land which is already incumbered by a 
mortgage passes only the equity of redemption; that is, the 
lien of the mortgage adheres to the property, and is not di
vested by one or any number of alienations, proVided the mort
gagee has not released to the purchaser, nor estopped himself 
from asserting his lien, nor otherwise placed himself in a posi
tion where, on the principles of equity, his claims must be 
subordinated to the rights of such purchaser.a As a general 

11 Cottingham v. Springer, 88 nt. to be a bona ade purchaser, and to 
80. be entitled to protection ap.lDat 

11 Roberta v. Lawrence. 16 Ill. 
App, 463. 

11 Davia v. Dale, 1&0 Ill. 238. 37 
N. E. Rep. 216. 

H One who holda a junior con
veyance of real estate and clalma 

a aenlor conveyance, muat ahow 
that he baa truly paid hlB money. 
independently of the recitals In the 
deed or mortgage. Boutea v. 
Schultze, 2 Ill. App. tH. 
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rule, a purchaser of land on which there is • mortgage dul7 
recorded at the time he buys and takes his deed is chargeable 
with notice of the same; and the fact that the mortgagor told 
him that the mortgage W88 satisfied will not relieve him from 
the consequences of such notice in the event that the mort
gage was not in fact satisfied; he should have applied to the 
holder of the mortgage to learn the truth of the atatement.15 

The caae is di1ferent where such inquiries are addressed to the 
mortgagee in the first instance. Where a party holding notes 
secured by mortgage on real estate makes a declaration to a 
purchaser of the same land, at the time of the sale, that th~ 
notes have been paid, and that the land il free of the incum
brance of his mortgage, he will be estopped from claiming 
afterwards that his mortgage W88 not satisfied, 88 against such 
purchaser, provided the latter acted on the faith of such 
assu.rance and paid his money in reliance upon iV' And the 
same.result followl if the purohaaer, on searching the recorda, 
finds a release of the mortgage, in due form and duly recorded, 
although the release afterwards turns out to have been in
valid.lT What is true of a sale of the premises by private 
negotiation between the mortgagor and the purchaser is also 
true of a judicial sale of the land, on a lien which is Dot 
IUperior to that of the mortgage. Thus, a sheri1r's sale of 
land, by virtue of a judgment and execution subsequent to a 
mortgage on the same land, does not divest the lien of thE' 
mortgage.18 

§ 119. LieD of Mortgage 88 AgaiDd Bquitiea of Third Per
lona.-A person who loans money and takes a mortgage or 
deed of trust on real estate, to secure the repayment of the 
loan, the record showing a clear title in the mortgagor, will 
be protected against any equities in the premises claimed by 
third persons, of which he had no notice actual or constructive. 
Thus, the lien of the mortgage will prevail against the right of 
a stranger to have the mortgagor's title set aside as having 
been obtained by fraud or false representations ;19 or against 
the rights of one who afterwards establishes a claim that the 
patent under which the mortgagor olaims by mesne convey-

II Pratt v. Pratt, 96 m. 184. 
II Tucker v. Conwell, 67 Ill. 552. 
17 BattenhaU88n v. Bullock, 11 

Ill. App. 666. 

18 Febelger'. Leuee v. Craig
head, 4 Dall. 15L 

18 Bradley v. Luce, 99 Ill. 184. 
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ances should be set aside and the land patented to him, on 
account of his prior entry;20 or against an equitable claim 

, made by the wife of the mortgagor to the effect that it was 
her money which paid for the land and that the deed for the 
same ought to have been made to her.21 So where a debtor 
purchases real estate, and causes it to be conveyed to his wife, 
in fraud of his creditors, a person taking a mortgage in good 
faith from the husband and wife will not be affected by the 
fraud.22 Again, the lien of a mortgagee, who has no notice 
of the non-payment of the purchase money of the land, will 
be superior to that of the vendor of the mortgaged premises.1I 

And a resulting trust cannot be set up to defeat the right of a 
mortgagee without notice of the trust.2• In illustration of tht> 
same principle, we may cite a case in which it was held that a 
contractor, who builds a railroad, and thereby gives value to 
the property, does not acquire an equitable lien superior to that 
of a mortgage given before his contract was made.2lS . 

On the other hand, if the mortgagee of land takes with notice, 
either actual or constructive, of rights or equities claimed by 
third persons, his lien will be subordinated to the same when 
that is necessary to make those equities effective. Thus, a 
mortgage takcn with knowledge of the rights of a lessee of tht: 
premises will be subject to the lease, although the latter was 
not acknowledged and not recorded.26 Again, a mortgage 
executed by a father upon land which he had previously given 
to his daughter (not being indebted at the time), and upon 
which she resided, is subject to her title, where the mortgagt>e 
knew of her occupancy under claim of title.!T So, where a dt>ed 
operates to convey a life-estate to one and the fee to another, 
and a purchase-money mortgage is executed by the grantee of 
the life-estate, the record of the deed is notice to an assignel' 
of the mortgage that the mortgagor had a life-estate only, to 
which alone the mortgage could attach; and he has no equity 
entitling him to relief against the grantee of the fee, although 

10 RobblDB v. Moore, 129 Dl. 30, 
21 N. E. Rep. 934. 

11 Whelchel v. Luck)o, 41 Fed. 
Rep. 114. . 

II Shorten v. Drake, 38 Ohio St. 
'16. I. Patterson v • .TohDBtoD, '1 Ohio, 
225. 

Ie Fessenden v. Taft. 65 N. H. 
39, 17 Atl. Rep. 713. 

II Appeal of Reed, lD Pa. St. 
565, 16 AU. Rep. 100. 

18 Arnold v. Whitcomb, 83 1IIch. 
19, 46 N. W. Rep. 1029. 

17 Sanford v. Davis, 181 Dl. 570, 
54 N. E. Rep. 977. 
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the latter is not a purchaser for value.28 On the same prin
ciple, the actual p088e88ion of land, by a purchaser holding a 
bond for a deed from his vendor, is notice of his rights to one 
taking a mortgage on the land from the vendor, and the mort
gagee will take a lien only on the vendor's right.- ConverseJy, 
the record of a mortgage given by one having only an equitable 
title under a bond for a deed which is not recorded, is uot 
notice to a subsequent purchaser of the legal title from one in 
possession of the land, as such purchaser's title is not derived 
through the title of the mortgagor, and he will not take subject 
to the mortgage although it is recorded.80 

§ 180. Priority 81 Aga.iDB Judgment LieDI.-A mortgage 
executed before the rendition of a judgment against the mort
gagor, and in good faith and for a valuable consideration, 
is a superior incumbrance to the lien of the judgment. That 
is, the lien of the judgment will attach only to the debtor's 
equity of redemption i and the recording of the mortgage is 
deemed notice in law to all subsequent incumbrancers, by judg
ment or otherwise.8t The lieu of a prior mortgage upon prop
erty is not postponed to that of a subsequent judgment recov
ered under the provisions of the dram-shop act (Rev. Stat. Ill. 
c.43, § 10) for damages arising in consequence of the sale of 
intoxicating liquors on the mortgaged premises by or with thtf 
permission of the owner. The provisions of that act, making 
the building and premises where liquors are sold with the per
mission of the owner liable to sale under a judgment against 
the occupant for damages from the sale of such liquors, apply 
only to such owners as have a rentable interest in the prop
erty, and not to a contingent interest such as that of a mort
gagee.82 But on the other hand, judgments recovered against 
a railroad company by owners of abutting property, for dam
ages to their land caused by the construction and operation of 
the road, are entitled to priority of payment over mortgage 
bonds out of the fund produced by a sale of the road on fort>
closure of the mortgage i because the right of the owners of 
private property, taken or damaged for public use, to receive 
compensation therefor, as guarantied by the constitution, can-

til Lehndorf v. Cope, 122 Dl. 81'1, 
18 N. E. Rep. 60S. 

ft D00l1ttle v. Cook, 75 m. 854. 
•• Irish v. Sharp, 89 Dl. 261. 

.1 Warner v. Helm, 6 m. 220. 
•• Bell v. Cassem, 158 m. 45, 41 

N. E. Rep. 1089, afIlrmlDg 56 m . 
App.260. 
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not be defeated by mortgaging the property of the corporation 
which appropriates or damages the ~roperty." 

§ 161. PrioriV" Between Mortgace and MeobADfC'. LIeD. 
-A mechanic's lieu for labor and material to be expended in 
the erection of improvements on land is fixed by the contract 
with the owner and attaches from the date thereof; and it is 
superior to the lien of a mortgage given subsequently, though 
before the labor and material are so expended; nor will the 
priority of the mechanic's lien be forfeited by an extension of 
the time for completing the work, and of the time of paymt.>nt, 
beyond the time stipulated in the contract.at On the other 
hand, where land is already incumbered by a mortgage at the 
time when labor is performed or material furnished for the 
erection of a building thereon, the lien of the mechanio or 
material-man is prior to that of the mortgagee as to the bnlld
ing, but subject to it as to the land; aud when a sale of the 
premises becomes neceuary, the proportion of the value of the 
building to that of the whole estate should first be ascertained, 
and that amount applied to the satisfaction of the claims of 
the mechanic or material-man.n From the rule which estab
lishes the priority of the mortgage as to the land, it fonoWi 
that if the improvements are destroyed by fire, the lien of the 
mechanic has nothing on which to attach except the equity of 
redemption, and the subsequent sale of the premises under the 
prior mortgage or deed of trust will have the effect to cut of! 
such lien entirely.ae The mechanic's lien may indeed, in some 
circumstances, attach to the insurance money recovered for 
the 1011 of the buildings on which the lien originally attached, 
but not, it would appear, as against the lien of a purchase
money mortgage executed before the contract with the me
chanic was made, though filed on the same day, where the 
mortgagee took out the insurance on the buildings, and caused 
the .same to be made payable to himself, though the policy 
stood in the name of the mortgagor.aT 

§ 169. Priority as Pixed by Date of l1ecord.-Under ordi
nary circumstances, the question 01 priprity as between two 

II Penn Mut. Life Ina. Co. v. Clrc. Ct. N. D. Ill.), 61 Fed. Rep. 
Heiss, 141 Ill. 36, 31 N. Eo Rep. 117. 
138. .e Condlct v. lFlower, 106 Ill. 106. 

at Stout v. Sower, 21 Ill. App. 66. 871ilIgln Lumber CO. T. LaDg-
sa Langford v. Macka;y, 12 Ill. man, 23 Ill. App. 160. 

App. 123; Edler T. Clark (U. S. 
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mortgages on the I&me land, or between a mortgage and a 
conveyance, will be determined by the respective dates when 
they were filed for record. Thus, where a deed of trust on 
real eatate given to secure an indebtedness of the grantor is 
recorded before any other deed made by him is filed for record, 
a regular foreclol111'e of the trust deed, by a sale which would 
bar the debtor's equity of redemption, will cut off and bar all 
elaim of title by parties claiming under a deed from the grantor 
which was recorded after the trust del"d.8' Conversely, a 
junior mortgage which is first put on the record will take 
precedence of a senior mortsage, and give a first lien on the 
premiles, unless the junior mortgagee, at the time of taking 
his security, had notice of the existence of the prior mort
gage." And in this connection it is to be remembered that 
the relative rank or priority of a mortgage as a lien on the 
property does not depend solely on the date when the mort
gage wu executed or when it was recorded. It is also necel-
88FT to take into account any knowledge which the mortgagee 
may have had as to the true state of the title, aside from the 
record, or of the rights or equities of third persons having 
claima or liens against the property, but whose evidences of 
title have not been recorded.'o .And it is said that one who 
receives a deed of trust from the grantor therein is bound by 
the record of conveyances in such grantor's apparent chain 
of title, and hence takes subject to a conveyance of the prop
erty by warranty deed which was recorded before the delivery 
of the deed of trust, though after the actual recording of the 
latter conveyance.,t 

§ 188. Same; Mortgages:rued the Same Day.-As between 
two mortgages made by the same mortgagor on the same 
premises, and tiled for, record on the same day, that one which 

II MIller T. Shaw, loa Ill. 177. 
•• Huebach T. Scheel, 81 Ill. 281. 
fO Inter-8tate Bldg. & Loan 

Aaa'n v. Ayers, 177 Ill. 9,62 N. E. 
Rep. 342, aftlrming 71 Ill. App. 629. 
An asreement to give a mortgage 
at a future date, which shall be a 
Brat Hen on the property, may be 
enforced, not only as asainst the 
mortgagor, but also as against any 
incumbrancer who took with 

notice or without consideration, 
atter the agreement but before Its 
execution, but not as against a 
mortgage given to a stranger. 
without notice and for value. Dye 
v. Forbes, 34 Minn. 13, 24 N. W. 
Rep. 309. 

41 Lanphier v. Desmond, 187 Ill. 
370, 68 N. E. Rep. 343, aftlrming 
Desmond v. lanphier, 86 Ill. App. 
101. 

1-' '- It 
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was filed at the earlier hour will have the priority.·' But if 
both the mortgages are handed to the recorder, not only on 
the same day but at the same moment and by one and the 
same act, neither will be entitled to precedence over the other, 
unle88 some extrinsic circumstance can be found which will give 
one of the lienors a stronger claim to priority than can be set 
up by the other. Such a claim, however, must be supported 
by some substantial equity, and cannot be rested on grounds 
which are merely trifling or technical. Thus, neither of the 
instruments can be given the advantage of prior recording on 
the ground that, in giving them consecutive numbers, the re
corder assigned a lower number to one than to the' other," 
nor on the ground of an undisclosed wish or intention on thfl 
part of the mortgagor to give precedence to one over the 
other.·· But an actual understanding and agreement of the 
parties that one of the mortgages shall outrank the other will 
justify a court in giving it priority.·G And so, where two mort
gages covering the same property, to secure two notes made 
payable to the same nominal payee for convenience in nego
tiating them, were filed for record on the same day and at the 
same hour, but one of them was numbered and entered by the 
recorder for record before the other, and it also secured the 
note bearing the earlier date, and was the first to be trans
ferred for value, it was held that it had priority of lien over 
the other.·' Likewise, where the holder of a mortgage cover
ing two lots seeks foreclosure, claiming priority over two other 
mortgages, each of which covers one of the lots separately, 
and it appears that all three were filed for record simultant>
ously it may be shown by extrinsic evidence, on the question 
of priority, that the money secured by the two mortgages on 
the separate lots was to be advanced for building purposes at 
all events, while complainant's mortgage was not to become 
effective unle88 it became nece88ary to draw the money there
under to pay the interest on the other two, and that the money 
was not so drawn until the funds had been advanced under 
the two separate mortgages.u 

tlI Fischer v. Tuohy, 87 Ill. App. 
674. 

41 Schaeppl v. Glade, 196 Ill. 62, 
62 N. E. Rep. 874. 

.. Koevenlg v. Schmitz, 71 Iowa, 
176, 82 N. W. Rep. 320. 

ta Corbin v. Klneald, 33 Kana. 
649, 7 Pac. Rep. 146. 

"Fischer v. Tuohy, 186 Dl. 148, 
67 N. E. Rep. 801 • 

fT Schaeppl v. Glade, 196 m. 62, 
62 N. E. Rep. 874. 
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§ 164. Priority of !'u. and O~er 8tatutoq LieDI.
Statutory provisions in force at the time of the execution of 
a mortgage enter into and become part of the contract; and 
where they provide that liens of a certain c1aas shall be para
mount and have priority over all others, the mortgagee takes 
his lien subject to such liens of the kind specified as may be 
afterwards acquired under the statute." Thus, it is com
petent for the legislature of a state to enact that the taxf'S 
aasessed upon particular parcels of real estate shall constitute 
a lien on the land superior and paramount to every existing 
lien created by the act of the parties, and when this is done, a 
sale of the land for non-payment of the taxes so assessed will 
eut out the lien of a mortgage on the same property, even 
though the mortgage was executed before the lien for taxes 
attached.·' But as the tax lien does not exist at all except by 
statute, neither does it possess this paramount rank and pri
ority unless the law so declares. An enactment merely that a 
certain tax shall be a lien upon land is not enough to make it a 
first lien. If the legislature has manifested no intention of 
giving it peculiar or extraordinary force, or of defining its 
rank as a lien, such questions must be determined by the gen
eral law on the subject of liens.GO 

.. Warren v. Sob, 112 Ind. 213, 
13 N. B. Rep.863. 

"D1ID1ap v. OaUatln Co., 16 m. 
7; Ml% v. RoBS, 67 m. 121; Cooper 
v. Corbin, 106 IlL 234; People v. 
Weber, 164 IlL 412, 46 N. m. Rep. 
723. But the rule making the lien 
Of ta%es paramonnt to all other 
liens applies only In the cue of 
taxes on realty; It is not true of 
taxes on personalty, which do not 
become a lien nntll delivery of the 
tax books to the collector, and 
then are subject to any prior valid 
Incumbrances. Cooper v. Corbin, 
aapra. In a case where a mort
pge waa given to aecure money 
turnl&hed to purchaae an outstand
Ing tax title, the validity of which 
'Wall not queaUoned, upon property 
previouly owned by the mort
PIOr, aach'mortgage waa held to 
take precedence of mortgages exe-

cuted by the same party on the 
property prior to the existence of 
the tax title; because the prior 
mortgagee were divested by- the 
tax .. Ie, and when the property 
came back to the mortgagor by 
the extinguishment of the tax 
title, their lien attached again aa 
of that date, but that waa the same 
date when the purohaae-money 
mortgage attached. Kalaer v. 
Lembeck, 66 Iowa, 244, 7 N. W. 
Rep.619. 

I. Black, Tax Titles (2d edn.) 
1186; State v. Aetna LIfe Ins. Co., 
117 Ind. 251, 20 N. m. Rep. 144. 
It Is not only competent for the 
legislature to provide that taxes 
shall be a paramount lien upon 
the lands &B88B8ed. but It Is with
In Its constitutional power to enact 
that such lien shall 'have the pre
cedence over all mortgagee and 
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1181. DIsplacement of l!Iortpge Lien bJ Beoeiver'. Cer
ti1Jdu..-When a court 9f equity takes charge of business 
property, through its receiver, and authorizes the continuance 
of the business or the expenditure of money on the property, 
81 a means of preserving the corpus of the estate for thole 
entitled, it is undoubtedly within its competence to make the 
espenses of the receivership, or certificates authorized to be 
jllSDed by the receiver as security for money borrowed by him, 
a charge upon the property superior and paramount to the 
lien of a mortgage already existing. But this is not done u • 
matter of course. It is a power which may become very dan
gerous in the exercise, and is to be used sparingly and with 
great caution.IlI Indeed, there is good authority for saying that 

other lDC11mbrances made or slven 
before the eDaCtment of the law 
creating the tax lien and emting 
at the date of Ita passage. But 
IItlch retrospective operation fa not 
favored, and the lel1alative Inten
tion mast be plainly manifested. 
Black, Tu Titlea,I186j Lydecker 
v. Pallaade Land Co., 33 N. J. Eq. 
416; JI'Inn V. Haynes, 37 Klch. 63. 
See Yeatman v. KIne (N. Dak.), 
61 N. W. Rep. 72L 

U Mueel v. Hotchklaa, ae m. 
811, 10 N. E. Rep. 624, dlrmlq 
Hotchklu v. Kak8fjI, 87 Ill. App. 
aa. In the opinion of the appel
late eoart It was sald: "Tile 
power to 8Ubordlnate the lio of a 
mortpp to the charpa of a N

eelver hu been frequently oar
claecl by equit, courts m recent 
years, In the cue of mortppe of 
rallroad8 and other properUea Im
preaeecl with a public duty. But, 
wbertmlr uerclaed, It hu been 
becauae of the peculiar character 
of the propert:r. A m0rtca8e Ie a 
coatract obllptlon, and Ie as __ 
creel aa atly other contract; and 
aD)'tIaiDC that deatrop or Impalrl 
IU UeD t.vo:ra 01' lapaln a COD

tIML Tile I'88IOIl that -.,arta 
• ...,w eues of ratl~ .... 

80me other bum_ propertlea Ie 
that, the, betne chareed with a 
duty to the public that fa aupe
rlor to any private obligation. the 
mortgage OWDer haa knowlecJce. 
when he Inveatll, that hie eecur1t;r 
Ie liable to be dleplaced m favor 
Of that first obl1gation. In JlO 

well-conaldered case that we DOW 
of haa the power been exercleed to 
the 8Ubverslon of the rlPta of a 
prior mortgape of purely private 
property, lUll_ for very peeaHar 
naBOlUL But It fa conteadad In 
thle case that the mortg .... 8toocl 
b" acouragecl, and saw hIB ..... 
rlty proteetecl and perha,. 8Il

baDced b, the recelver. Th .. Sa 
DO evldeaee that. the ~ 
did aaJWDg ucepl of a penn»
alve eharacler, and It 'Would be & 

huardOU8 eq1lftable doctrine to 
hold that a mortppe of privata 
property who 8tanda bT aDd .... 
the OWIlerB thereof. or a neelv. 
appointed m a 8ult to which M 1B 
not a part" betWeeD COBteD4iIItI 
and rival owaera. .ubJect to hili 
IBOrtpp, eare for aDd lJa~e 
tlle MOUrI~. toea 110 _ the peril 

of havlaa hili 1_ "8~1Med III 
favCJl" vt lbe 008t eI _ell eare .... 
ImprovemeDL We.aMt aaaeat 
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such a power should not be exercised at all in the case or 
purely private corporations, not charged with a public duty, 
but should be resorted to only in cases of receiverships of 
railroad corporations and possibly of some other similar com
panies. "Extensive as are the powers of courts of equity, they 
do not authorize a chancellor thus to impair the force of 
solemn obligations and destroy vested rights. Inatead of dis
placing mortgages and other liens upon the property of pri
vate corporations and natural persons, it is the duty of courts 
to uphold and enforce them against all subsequent incum
brances. It would be dangerous to extend the power which 
baa been recently exercised over railroad . mortgages (some
times with unwarranted freedom), on account of their peculiar 
nature, to all mortgages. "G2 

1168. POItponement of Elder to JUDior Lien.-Regularly, 
and in the absence of special equities, a second mortgage is 
an incumbrance only on the remnant of the property which 
may be left after satisfying the first mortgage; and if a judg
ment creditor 'of the mortgagor sueceeds in having the first 
mortgage set aside, as against himself, this will not put the 
second mortgage in the place of the firat, but the judgment 
creditor will come in before the second mortgage, up to the 
amount of the first mortgage.1l8 But a junior mortgage may 
be given the precedence over a senior mortgage either in con
sequence of an agreement to that effect, or on the ground of a 
superior equity in the junior lienor.G' Thus, where two mort
gages stand on an equal footing, and are to be paid out of the 
same fund, the written promise of one mortgagee that he will 
see the other paid will postpone the mortgage of the former 
and give priority to the latter.GII ..And a release of mortgaged 
premises by a prior to a subsequent mortgagee, without an 
assignment of the debt secured, will operate as an extinguish
ment of the prior mortgage.lle So also, there will be a reversal 
of the order of priority when the first mortgagee agrees with 
the mortgagor to allow his security to be subordinated to the 

to Buch a doctrln.... And see &lao 
Humpllre7ll v. Allen, 101 Ill. 490. 

II Fanners' LoaD a Truat 00. 'Y. 

Grape Creek Coal Co. (U. S. eire. 
Ct. 8. D. Dl.), II 1'e4. Rep. 481. 

II Simon v. Openlletmer, 10 I'ed. 
Rep. 553. 

•• Brenna v. Baker, II Nebr. 'l08, 
36 N. W. Rep. 2'13. 

•• Sanclera v. BuioW', J1 I'M. 
Rep.836. 

" H1I1 v. Wellt, • Ohio, .. 
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lien of a second mortgage to be given to another person.17 

.Again, the conduct of the senior mortgagee may be such as to 
estop or prevent him, in equity, from asserting the precedence 
of his lien. This is the case if he denies that he has any lien 
on the premises, when interrogated by a person proposing to 
take another mortgage, or if he fraudulently conceals thP 
existence of his mortgage, when the circumstances are such 
as to require him, in fairness and honest dealing, to discl()8t> 
it. But the holder of a mortgage duly recorded cannot be 
charged with fraudulent conduct merely because he acts as 
counsel in the preparation of a second mortgage and remains 
silent as to his Own.ISS And it must be remembered that the 
record of a subsequent deed or mortgage is not notice to the 
prior mortgagee, nor is he required to search the records for 
subsequent incumbrances; and a junior incumbrancer, desiring 
to protect himself, must bring home to the prior mortgagee 
actual notice of his equities.lSe And where the first and second 
mortgagees receive notice, each of the other's equities, con
currently, the equities being of equal merit, the lien which is 
elder in point of time will prevail.80 

§ lfi. Purchase-Money 1IortgageI.-It is well settled that 
a mortgage given for the unpaid balance of purchase money 
on a sale of land, simultaneously with a deed of the same and 
as a part of the same transaction, takes precedence of all ex
isting and subsequent claims and liens of every kind against 
the mortgagor, to the extent of the land sold.S!· This rule is 

117 Beasley v. Hen1')', 6 III App. 
486; Beasley v. IIcGbee, Id. 489. 
But an agreement by a director of 
a corporation tbat the proceeds of 
a second mortgage loan sbould be 
applled In payment of a prior 
mortgage to blm before tbe same 
was due, does not constitute a 
waiver of his prior lien, wbere 
sucb proceeds are not In fact paid 
over to blm. Mullanphy Bank v. 
Scbott, 136 Ill. 666, 26 N. B. ReP. 
640. 

&8 Paine v. French, 4 Oblo, 818. 
An Implied covenant against In
cumbrances contained In a second 
mortgage by a corporation does 
not amoullt to a fraudulent repre-

sentation that tbere la no previous 
mortgage, so as to preclude the 
holder of the llrst mortpge. wbo 
was a director of the corporation 
but wbo did not In fact sign the 
second mortgage, from lnaIstIng 
upon tbe priority of bis lien. IIUI
lanpby Bank v. Schott, 186 DL _, 
26 N. B. Rep. 640. 

III Boone v. Clark, 1J9 m 466, 
21 N. B. Rep. 860. 

80 Houfes v. Scbultse, 2 m App. 
196. 

11 Curtis v. Root, 20 Ill. 63; Aus
tin v. Underwood, 37 nL 438; 
Cbrlstle v. Hale, 46 nL 117i Elder 
v. Derby, 98 m. 228. 
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based upon the doetrine of law that the deed fea tile land and 
the purchase-Ploney mortgage eOllltitute "siJaultaneou pariI of 
one and the aame transaction, and henee, in contemplation of 
law, there is no interval of time between the execution of tho 
deed and the execution of the mortgage during whieh any 
lien or claim against the mortgagor could attach upon the 
property. In other word&, in the laDle instant of time in which 
he acquires the title by the conve)'&DC8 11e alao subjects the 
title to the lien of the mol'tgage. But to bring the rule into 
operation, it is nec888&1'7 that the mortgage should be made 
contemporaneously with the deed to the mortgagor.-a This 
does not mean, however, that the two instruments should be 
executed at the laDle moment or even on the same day, pro
vided the execution of the deed and of the mortgage coIllti. 
tuted part of one continuous transaction, and was 80 intended, 
10 that both should in equity be given a contemporaneous 
operation in order to promote the intention of the parties." 
It is even held that a purchase·money mortgage, executed 
when the title to the land passes, will take precedence of one 
previously given to secure money borrowed by the purchuer 
to make the cash payment on the land, though the latter was 
recorded first, at least where the vendor of the land had no 
knowledge of the previous mortgage.-t And where the lien of 
a purchase.money mortgage has thus attached, it will not b(' 
affected by a change in the form of the security. Thus, where 
promissory notes with personal security are given for the d('· 
ferred payments on a purchase of real estate, and afterwards 
these notes are surrendered, and new notes are given in their 
stead, with a mortgage on the land purchased, the substitution 
will not deprive the mortgage of the character of a purchase
money mortgage; for the debt being for purchase money, no 
change in the form of the instrument by which it is evidenced 
or secured will change its character.SCi And the same rule 
applies where an original purchase-money mortgage is given 
up and a deed of trust on the laDle premises substituted for it.-- So, where land is sold and a written contract is executed 

U Roane v. Baker, 120 DL 3os, 
2 N. B. Rep. 60L 

• Stewart v. Smith, 88 IIJDD. U. 
30 N. W. Rep. 480. 

M Brower v. Wltme),er, 121 Inc!. 
83, 22 N. E. Rep. 976; Schoch v. 
Birdsall, 48 MinD. 441, 61 N. W. 

Rep. 3U; Tolman v. SmIth,86 Cal. 
280, 24 Pac. Rep. '143. 

I. KImble v. Baworth7. 6 m . 
App. 61'1. 

I. Spitzer v. Wllllama, 98 DI. 
App.148. 
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by the parties, whereby it is agreed that the vendor shall re
tain the title to the land as security for the unpaid purchaae 
money, and the vendee executes his notes for such balance, 
the notes and the contract will be considered as one instru
ment, and regarded as a security in the nature of a mortgage, 
which may be sold and assigned, and enforced. in the name of 
the assignee by decree in equity.ST It should be added that it 
is not only as against other mortgages that a ~ortgage for the 
purchase money has the priority, bnt it will also take prece
dence over the lien of judgments recovered against the mort- . 
gagor (purchaser) prior to the conveyance.88 . 

While a purchase-money mortgage, like any other, must be 
put on record, and proper diligence is required of the mort
gagee in doing this, yet it is held that the priority of such a 
mortgage is not lost by the mere fact that the owner of it allows 
a junior mortgage to be first recorded, if there are no other 
circumstances to show his agreement or acquiescence in the 
postponing of his security.SD Especially is this rule applied 
where the junior incumbrancer had notice of the elder mort
gage. Thus, a mortgage executed by a vendee of land to a 
third person, and recorded by the latter before the vendee's 
deed or the mortgage given back by him for the purchase 
money had been acknowledged and recorded, but of the ex
istence of which deed and mortgage such third person hael 
notice, will not take precedence over the purchase-money 
mortgage.TO And knowledge of the vendor's rights in the 
premises may be inferred from the fact of his continued ~ 
session of the land.n 

Where the purchaser of land executes a mortgage thereon 

IT Wright v. Troutman, 81 IlL 
374. The written agreement In 
this case Ia the feature which dla
tlngulshes It from the case Of a 
vendor's lien arising by Implica
tion of law. The law does not au
thorize the assignment or transfer 
of a vendor's lien to the purchaser 
of notes given for the purchase 
money. Such a lien Is not aaalgn
able, but Is personal, and to be en
forced by the vendor only. He 
cannot enforce It by suit In hla 
own name for the bene1lt of an
other who Is the purchaser of the 

notes. BIder v. Jones, 86 III 3M. 
.. Curti. v. Root. 20 Ill. 63; Fatta 

v. Davl., 42 Ill. 391; Roane v. 
Baker, 120 Ill. 308, 2 N. Ill. Rep. 
601; 1 Black on JudlJD, 1447. 

•• Elder v. Derby, 98 III US; 
Roane v. Baker, 120 Ill. 308, 2 N. 
E. Rep. 248. 

TO Continental Investment .I; 

Loan Society v. Wood. 188 III 411. 
48 N. E. Rep. 221, aIlrmlng 88 DL 
App. 491. 

Tt Brainard v. Hudson, 108 m. 
218. 
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to a third person, who advances the purchase money for him, 
such mortgage is entitled to the same preference and priority 
which it would have had if ~ade to the vendor himself.TI But 
in order that a mortgage 80 given should have the rank and 
priority of a purchase-money mortgage, it is necessary that the 
third person should deal directly with the vendor of the land. 
And if a purchaser of land is already indebted to the vendor for 
the price of the lame, and then borrows money from a third 
person for the purpose of discharging this debt, and gives a 
mortgage on the land to such third person, this mortgage is 
not entitled to the standing of a purchase-money mortgage." 

§ 168. LieD of UDnCCIII'cled Mortgage.-As was shown in an 
earlier section, the lien of a mortgage is valid and enforceable, 
although the instrument is not recorded, as against the mort
gagor and against any subsequent purchasers or creditors who 
had actual notice of it." In order to charge the person acquir
ing a title with notice of an unrecorded mortgage, the proof of 
the same should be clear and convincing, but the fact of notice 
may be proved either by direct evidence or by other facts from 
which it may be clearly inferred, but in_~e latter case, the 
inference must be not only probable but necessary and unques
tionable.fl And the burden of proving that a party in inter
est had knowledge of an unrecorded mortgage is upon the one 
who asserts that such knowledge existed." It is said, how
ever, that any fact or circumstance which tends to give notice 
or informs a party that there is an incumbrance on land, is 
IllfBcient to charge him with notice of its existence. When 
such information comes to the knowledge of a purchaser or 
subsequent incumbrancer, the law requires him to pursue it 
until it leads to notice." Further, the mere recording of a 
mortgage or deed of trust to Becure a loan of money does not 
create a lien upon the property where the money has not in 
fact been received by the borrower. It becomes a lien, as 
against the rights and equities of a third person under a prior 
unrecorded mortgage or trust deed only from the time the 
money is in fact received.f8 

12 cartt. T. Root, 20 Ill. 63: 
Jlagee ,.. JIape. 61 Ill. 600. 

11 Small T. Stacc. 8& Ill. 88: 
BJater T. Badlnay, &0 nt. 621: 

71 Aurora Nat. Loan Au'n 'Y. 

Spencer, 81 IlL App. 622-
"Llndle, v. IIInglt.h, 88 Ill. App. 

638. 
AutIIl v. UllderwOOl!. 37 nt. 438. TT Aetna Life Iu. Co. v. Ford. 

,. SUpra, 1163. ADd see W1I1- 88 nt. 262. 
lam. T. Tamall, 28 nt. 663. fI Sehultse v. Bout., 96 Ill. 336. 

14 
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1189. EQuitiea Bntltllac Juulol' 
Lieu to PrIority. 

170. Duty ot SeIllor 1I0rtpsee 
as to Protectlq Security. 

171. RIght to Impeach Validity 
of Seator 1I01'tpge. 

172. RIghts of JUDlor Mortgagee 
prqiDg OU SeDlor lIort
gap. 

173. Doctrine ot Tacking. 

• 1'l4. BecleaptloD fro m Bl4er 
Mortpp. 

176. CompelUq FortCloaure of 
Senior Mortpge. 

178. Effect of Foreclos1ll'8 of Se
Blor Mortgqe. 

177. lI~tq Seo1U'ltl ... 
178. Foreclosure of JaDlor lion

gap. 

§ 189. Bquiti. EntiWDg J'UDior Lien to Prlority.-Aa we 
have Itated in an earlier section, to give a junior Mortgagee 
the right of priority over a senior one, there must be either au 
agreement to that effect or a superior equity in the junior 
mortgagee i but such an equity may grow out of the conduct 
of the elder lieuor, when it is of such a nature as to eltop him 
from claiming the precedence to which he would ordinarily' 
be entitled.1 It is also a rule that a senior mortgagee will be 
postponed to a junior lien to the extent of rents and profits 
improperly paid to the owner of the equity of redemption and 
not applied on the debV But a second mortgagee cannot ttke 
any advantage of a delay by the first mortgagee in foreclosing, 
though it lasts for several months, if his own security has not 
matured.' Where the owner of a prior incumbrance bQYI any 
part of the indebtedness secured by a junior mortgage, it 
must, as between the two incumbrancers, be held to be 80 much 
in the nature of a partial redemption as to leave to the holder 
of the residue priority of right to the satisfaction of that resi
due before satisfying that part of the debt 80 sold.. In this 
connection must also be mentioned the rule that, where a first 
mortgage is given to secure future advances (it being left op
tional with the mortgagee to make the advances or not), and a 

1 Supra, 1161. And 188 Brown 
T. Baker, 22 Nebr. 708, 38 N. W. 
Rep.278. 

2 Hitchcock T. Fortier, 81 m. 189. 

• Cunnlncham T. NelllOD 1If&. 
Co.. 17 m. App. 610. 

'Maclonglilla T. Clark. II m. 
App.261. 
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second mortgage on the same premiaes to secure an existing 
debt, the junior lien is entitled to priority over the senior to 
the extent of any advances made by the first mortgagee after 
the attaching of the second, providing the first mortgagee had 
notiee of the existence of the second.1 

1170. Duty of 8eDior Mortgagee as to Protecting Secur
ity.-A senior mortgagee is not bound to respect the equitable 
rights of a junior incumbrancer in the property unless he has 
notice, either actual or constructive, of such rights; and since 
he is not bound to search the records for conveyances subse
quent to his own, the recording of the junior mortgage is not 
IUfficient to charge the senior mortgagee with notice of its 
existence or of the equitable rights of the junior mortgagee. 
But when the elder lienor has the requisite notice, any dealing 
on his part with the mortgaged property which would operate 
to the prejudice of the security of the junior mortgagee, will 
be at the peril of having hia own lien subordinated pro tanto. 
Thus, the junior mortgagee has a right to insist that the senior 
mortgagee shall not release from the lien of his mortgage any 
property upon which the second incumbrancer has no lien, to 
the prejudice of the latter.- So a junior mortgagee may set up 
a claim against the senior mortgagee for acts of waste upon 
the property in which they are both interested, detrimental to 
the security of the junior lienor; and such a claim may be 
asserted either in a direct proceeding for the purpose or in a 
suit brought by the senior mortgagee to foreclose his lien.T 

1171. Btght to Impeach Validity of Senior Mortgap.-It is 
the right of a junior mortgagee to maintain an action to have 
a senior mortgage on the same property set aside or adjudged 
void, for fraud, want or illegality of consideration, or other 
adequate cause.' A second mortgagee who has foreclosed un
der a power of sale and purchased the land may sue to havt" 
the ftrst mortgage adjudged paid, although no steps have been 
taken to foreclose it, and although the time for redemption 
from his own foreclosure has not expired)1 And so, a junior 

'Frye v. Bank of mlnols, 11 Ill. 
an; 8upra, 1126. 

I Sarles v. McGee, 1 N. Dak. 8811, 
48 N. W. Rep. 211. 

T Whorton v. Webster. 58 Wis. 
358. 14 N. W. Rep. 280. 

• Leopold v. Snverman, 7 Mont; 
288, 18 Pac. Rep. 580. 

• Redln v. ikanhan, 48 MinD. 288, 
45 N. W. Rep. "6. 

- ~ -. ~ ... -, 
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mortgagee, out of possession, may maintain a suit in equity 
against the senior mortgagee, also out of possession, and the 
mortgagor, in possession, to have the first mortgage cancelled, 
after the senior mortgagee has lost all right to proceed on his 
mortgage by the running of the statute of limitations applicable 
thereto.IO But it is said that when a party accepts a junior 
mortgage which recites the first mortgage and provides for 
its payment, he thereby estops himself to deny the existencE' 
of the senior mortgage or the validity of its lien.n 

§ 172. :RIghts of JUDior Mortgagee PayiDg Off 8eDior Mort
gage.-A junior mortgagee of land has the right, as a measure 
necessary for the protection of his own interests, to payoff the 
senior mortgage when there has been default in the payment 
of the same and steps are takeu for its foreclosure. It is true 
he cannot compel the senior mortgagee to make him a formal 
assignment of the mortgage and the debt which it secures;lI 
he can only require him to accept the amount due and release 
the mortgage of record. But a common-law assignment is not 
necessary to his due protection, for the courts, in proper cir
cumstances, will recognize the junior mortgagee who has paid 
off the elder lien as an equitable assignee thereof, or an assignee 
by operatiou of law, and accord him the rights appertaining to 
that position. It is also well settled that a junior mortgagee 
who pays off the senior mortgage for his own protection is 
entitled in equity to be subrogated to the rights of the senior 
mortgagee,18 provided he has paid the entire amount of the 
elder lien.lt The payment of the elder incumbrance in this 
manner will not necessarily extinguish it. For the junior 
mortgagee, having paid the amount, may elect to treat the 
elder mortgage as being paid and satisfied, cancel the note 
secured, and have satisfaction entered on the record; but he 
may also, if he chooses, take an assignment of the note and 
mortgage, thereby electing to give the transaction the form 
of a purchase and aBBignment, rather than a payment, and 
may so keep the elder mortgage alive.1II And he will be treated 
as a purchaser or assignee of the senior incumbrance, unleBS 

10 Fox v. Blossom, 17 Blatehf. 
362, Fed. Cas. No. 6,008. 

11 Clapp v. Halllda;y. 48, Ark. 
268, 2 S. W. Rep. 863. 

12 Handl;y v. Munsell, 109 Ill. 362. 

18 T;vrrell v. Ward, 102 IlL 29; 
BalJ v. Callahan, 96 Ill. App. 616. 

14 Loeb v. Fleming, 16 Ill. App. 
608. 

11 Pursle;y v. Forth, 82 Ill. 327. 
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the facts show that he intended an absolute payment; and if, 
for example, the senior mortgage contains a waiver of home
stead, while the junior mortgage does not, the junior incum
brancer, after thus acquiring the senior mortgage, may fore
close as against the homestead.ls Further, it is his right to deal 
with his original (second) mortgage without reference to hit. 
purchase of the first. He is not obliged to bring the senior 
mortgage forward and include it in a decree foreclosing the 
second. And the foreclosure of the second mortgage, after the 
holder thereof has become the owner of the first mortgage by 
purchase and a88ignment, does not merge the latter in the one 
foreclosed so as to give the purchaser at the sale a superior 
title.1T 

§ 173. DootriDe of '.rackiDg.-It was a rule of the common 
law (or rather of the earlier equity law of mortgages) that 
the holder of a third mortgage on land, who acquired the first 
mortgage by purchase, might "tack" or attach his third mort
gage to the first, and take satisfaction of both out of the pro
ceeds of a foreclosure, thus cutting out the rights of the second 
mortgagee, or at least postponing him to the third as well as 
to the first mortgage. But this doctrine was recognized as 
harsh and unreasonable and founded on very doubtful prin
ciples; and it is not in force at all in the United States, being 
contrary to the purpose and spirit of the recording laws. But 
the holder of the youngest lien may tack to his mortgage the 
amount which he has paid for 1Ihe purchase of the senior lien, 
not, however, to the prejudice of the intervening second incum
brancer, but in subordination to the rights of the latter.l8 Or 
he may, as stated in the preceding section, keep the first mort
gage alive, and even foreclose it without reference to his own 
junior lien, though this will not in any way affect the relatiVE' 
priority of the three incumbrances. Where a second mortgaget' 
in posse88ion under the foreclosure of his mortgage, also bt'
comes the owner by purchase of judgments obtained against 
the mortgagor subsequent to the execution of the first mort
gage, of which he had full notice, it is said that he cannot com
plain of a decree foreclosing the first mortgage, which charges 

18 Ebert v. Gerding, 116 D1. 216, 
6 N. E. Rep. 691. 

lT Wahl v. Zoelck, 178 D1. 168, 
62 N. E. Rep. 870, a1Ilrmlng 77 Ill. 
App. 226. 

18 Kosier v. Norton, 83 Ill. 619; 
MagUton v. Holbert, 62 Hun. 444, 
6 N. Y. Supp. 607. 
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him with rent for the property while it remained in his poe
session, and credits him only with the sum. paid for the judg
ments.19 

§ 174. Bedemption from BIder lIortgage.-A junior mort
gagee of real property may, at his option, redeem from the 
senior mortgage, though he is under no obligation to do so.
And if his mortgage covers several different lots or tracts, some 
of which are subject to the prior mortgage and others not, he 
may redeem from the senior incumbrance without showing that 
it is necessary to protect the security of his mortgage debt, or 
that the other tracts in his mortgage are not of sufficient value 
to pay his debt; he is not bound to take any risks as to the 
adequacy of his security.lt1 Further, this right of redemption 
in the junior mortgagee is a right to redeem from the prior 
mortgage by paying the amount due according to its terms 88 

recorded As against him, no new terms can be incorporated 
into the prior mortgage, and no additional indebtedness can 
be secured by it. For instance, his right of redemption cannot 
be a1fected by an agreement between the parties to the first 
mortgage for a higher rate of interest than that specified in 
the mortgage.1I11 And he may enforce his right of redemption, 
on a bill properly framed, without regard to a conveyance of 
the mortgagor's equity of redemption, made to the first mort
gagee, after the execution of the junior mortgage.2I Further, 
this right of redemption may be exercised by the junior incum
brancer after a foreclosure of the prior mortgage, as well 88 

before, provided he was not made a party to the foreclosure 
suiV' When the land has been sold on foreclosure of the 
senior mortgage, the junior mortgagee will have the right, un
der the statute, to redeem from that sale at any time within 
twelve months; but if he has obtained a personal judgment 
or decree for the debt secured by his mortgage, and a sale of 
the mortgaged premises, his right of redemption will be that 
of a judgment creditor, that is, he will have the right to re
deem from the foreclosure sale after the expiration of twelve 
months and within the three months following. llli It is also to 

19 Crawford v. Munford. 29 Ill. 
App.446. 

10 Rogers v. Herron. 92 Ill. 683. 
21 Morse v. Smith, 83 Ill. 896. 
22 Gardner v. Emerson. 40 IlL 

296. 

2S Rogers v. Herron, 92 Ill. 683. 
U Strang v. Allen, 44 IlL dB: 

Hodgen v. Guttel'7. 68 rut 481: 
Hurd v. Case. 32 Ill. 46. 

IS Whitehead ':". J!a'l. 148 Ill. 
253. 35 v .• ~ ... ~ 
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be remarked that the right of the succe88ive holders of a seril's 
of notes, maturing at difterent times, and secured by the same 
mortgage, to redeem from a foreclosure and sale in favor of 
the holder of the note first maturing, is the same as that of 
separate junior incumbrancers to redeem from a foreclosure 
of a prior mortgage.-

I 1715. OompelliDg Poreclcnre of Senior Mortpp.-WhUl' 
a junior mortgagee has the right, as already stated, to redeem 
from a senior mortgage on the same property, and, if neces
sary, to maintain this right by means of a bill in equity filed for 
the purpose, he cannot in any way foreclose a prior mortgage ; 
that is, he cannot compel the senior mortgagee to take steps 
for foreclosure, nor can he, on any bill filed by himself, obtain 
a decree foreclosing the elder mortgage. It is the privilege 
of the holder of the prior incumbrance to foreclose it or not as 
he may see fit.IT 

§ 178. Beet of Poreclonre of Senior IIoI1pge.-The 
rights of a junior mortgagee upon the foreclosure of the senior 
mortgage will depend, in the first instance, upon the question 
whether or not he was made a party to the foreclosure pro
ceedings. It is said to be "one of the cherished objects of a 
court of equity to avoid a multiplicity of actions concerning 
the same subject-matter, by bringing all of the parties inter
ested before it, and making a full and complete settlement be
tween them of their respective rights. Hence the general rule 
that all persons ought to be made parties whose rights or 
interests may be affected by the decree. This rule is espe
cially applicable to the case of a foreclosure, where a sale of 
the mortgaged premises is sought. All persons having an 
interest in the equity of redemption, and in the distribution 
of the surplus, are highly proper if not indispensable parties. 
Such are subsequent purchasers and incumbrancers."28 Now 
if the junior mortgagee is made a party to the suit for the 
foreclosure of the senior mortgage, his lien on the premises 
will be entirely cut oil by the decree and sale. The equity 
of redemption of the mortgagor will of course be extinguished. 
and therefore nothing will remain upon which the junior 

.8 Preston v. Hodgen, 60 Ill. 66. 18 Montgomery v. Brown, 2 GUm. 
If Rose v. Chandler, 60 Ill. App. (7 DI.) 681. 

w: Garrett v. Petrce, 7~ DI. App . .. 
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mortgage could attach as a lien, or which could be sold on ita 
foreclosure. The legal title to the mortgaged premises will 
vest in the purchaser at the foreclosure sale, and nothing will 
remain to the junior mortgagee but the right to redeem in 
equity. If, however, he does exercise this right of redemption, 
he may then foreclose his own mortgage and have the land sold 
in satisfaction of his claims, including the sum advanced to 
make the redemption from the senior mortgage.- If the pro
ceeds of the sale on the foreclosure of the senior mortgage 
are more than sufficient to discharge the debt secured thereby, 
the junior mortgagee will have a claim on the surplus, and the 
same may be applied for his benefit; but if he was not a party 
to the foreclosure suit, he must, in order to entitle himself to 
the surplus, either file a cross bill or establish his claim by 
proof at the trial or before the master.ao If the junior mort
gagee is not joined as a party in the suit for foreclosure of the 
elder lien, it is said that his rights will depend upon the form 
of the action. Where the proceeding is by scire facias, subse
quent incumbrancers are cut off though not made direct parties 
to the proceeding. Brit if the foreclosure is by bill in chancery, 
they are not absolutely barred unless made parties, but they 
cannot be permitted to assert their equity of redemption 
against an equity still stronger.al .And a junior incumbrancer 
not made a party to the foreclosure of the senior lien must 
resort to a court of equity to establish whatever equitable 
rights he may have. Thus, in ejectment, where both partil"s 
are mortgagees, claiming from a common source, the party 
having the elder mortgage from the common mortgagor, and 
who first forecloses and acquires a deed, must prevail, as hav
ing the paramount legal title.at It remains to consider the 
rights of a junior mortgagee where the senior incumbrancer, 
instead of foreclosing, takes a conveyance of the debtor's 
equity of redemption. This will not extinguish or in any way 
disturb the junior liens on the property; but they will still 

lIa Rose v. Walk, 149 nI. 60, 86 
N. Eo Rep. 666. Where a seDlar 
mortgagee, at hts foreclosure sale, 
bought In the mortgaged premises 
for leas than the debt, and after 
receiving his certificate of pur
chaae. procured an award for a 
special execution to make the resi
due, It was held that a junior 

mortgagee, redeeming under the 
statute from the sale, took the 
land tree from any Uen of the flnt 
mortgage. Seligman v. Laub
heimer, 68 III 124. 

10 ElUs v. Southwell, 29 nI. Me; 
Bart v. Wlngart, 83 Ill. 282. 

II Kenyon v. Shreck. 62 Ill. 3U. 
I. Aholtz v. ZeUar, 88 Ill. 2f.o 
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remain subordinate to the senior mortgage, and the same may 
be enforced as against them, if there was no intention on the 
part of the senior mortgagee to release or diseharge his mort· 
gage as against them.u 

§ lTl. IIanhaJliDg 8ecariU •• -The general rule in regard 
to the marshalling of securities is that, where there are two 
funds or properties, to both of which a prior lien holder may 
resort, while a junior lien holder can resort to but one of them, 
the former will be required first to enforce his claim out of 
the fund to which the latter cannot have recourse.·4 Thus, 
where a person takes a mortgage on property which is already 
subject to an elder mortgage, which also covers additional 
property, the junior mortgagee will have the right, in equity, 
to compel the senior incumbrancer to satisfy his debt out of 
such additional property, so far as it will go, before coming 
upon the land which is subject to both the liens.1II And as an 
extension of the same rule it is held that the lien of a senior 
mortgagee who fraudulently releases property on which his 
mortgage is the exclusive lien, the same being adequate se
curity, will be postponed to that of the junior mortgagee.·s 
So, if one holding a first mortgage upon land has additioual 
security upon personal property, which he releases or loses by 
bis own negligence, one holding a junior mortgage on the land 
only may compel the first mortgagee, on foreclosure, to deduct 
the value of the security so released or lost, provided the first 
mortgagee had actual or constructive notice of the subsequent 
mortgage.1T But where the first mortgage covers the home
stead and other land, and the second mortgage covers the other 
land only and not the homestead, the usual rule of marshalling 
does not apply, and the junior mortgagee cannot require that· 

sa See Powell v. Jeffries, 6 DL 
387; Stimpson v. Pease, 63 IOWa, 
672, 6 N. W. Rep. 760 • 

.. Merchants' Nat. Bank v. Mc
Laughlin, 1 McCrary, 268, 2 Fed. 
Rep. 128; Russell v. Howard, 2 
McLean, 489, Fed. Cas. No. 12,166. 

36 Dodds v. Snyder, 44 Ill. 68; 
Orr v. Blackwell, 93 Ala. 212. 8 
South. Rep. 418. 

II Jordan v. Hamilton County 
Bank. 11 Nebr. 499, 9 N. W. Rep. 
664. 

IT Aleunder v. Welch, 10 llL 
App. 181. And It is not neceaB&ry 
that the junior mortgagee should 
have known, at the time he took 
his mortgage, that the senior In· 
cumbrancer had additional or col· 
lateral security, or that the former 
should have taken his mortgage In 
reliance on the equitable right to 
compel the marshalling of the as
sets. Sherron v. Acton, (N. J.) 
18 Atl. Rep. 978. 
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the homestead shall be first sold.aa .And further, thia me oan
not be stretched so far as to compel a first mortgagee holding 
a lien on a single tract of land to resort, at the instance of the 
junior mortgagee, to other property of the mortgagor Dot em
braced in his mortgage." 

It is doubtful whether the doctrine of marshalling should be 
applied as between several succeuive junior incumbrancers, 
their equities being so nearly equal. At any rate, it cannot be 
invoked where the result of its application would work injus
tice to any person interested. Thus, where A. has a mortgage 
upon two lots, and B. has a subsequent mortgage upon one, and 
C. has a mortgage junior to B.'s upon the other of the two Iota, 
A. cannot be compelled, at the instance of B., to exhaust first 
the lot on which C. has his mortgage; but he will be required 
to take his debt out of the proceeds of both lots, in proportion 
to the amount which each may produce.40 So, on an applica
tion by a second mortgagee for surplus moneys arising from 
a sale on foreclosure of the first mortgage, he will not be com
pelled to release his lien in favor of subsequent mortgagees, on 
proof merely that his debt is amply secured by other property 
on which his mortgage is a lien.41 

§ 118. Poreclosure of Junior lIIortpge.-When no foreclos
ure has yet been made under the senior mortgage, a junior 

a8 Dodda "t. Snyder, 44 DI. 68; 
Armitage "t. DaTenport, 64 Mich. 
412, 31 N. W. Rep. 408; Equitable 
Life Ina. Co. "t. Gleason, 62 Iowa, 
277, 17 N. W. Rep. 624. Compare 
Abbott T. Powell, 6 Sa",.. 91, Fed. 
Cas. No. 13. 

III State "t. Aetna Life Ina. Co., 
117 Ind. 261,20 N. E. Rep. 144. 

.0 Green v. Ramage, 18 Ohio, 428. 
Marshalling Is a pure equity and 
does not at all reat upon contract, 
and It will not be enforced to the 
prejudice of either the dominant 
creditor, or third persona, or even 
10 as to do an injustice to the 
debtor. It Is not an equity that 
fastena Itself upon the situation 
at the time the auccesslve securi
ties are taken; but on the COD

trary It la one to be determined at 
the time the marahalUng Is asked 

for. The equity can become & 

fixed right only by taking proper 
atepa to have It eDtorced, and unW 
Ws Is done It Is aubJect to dJ8.. 
placement and defeat by subse
quently acquired liena upon the 
funds. Hence the rule will not be 
applied where there are a large 
number of mortgage creditors, 
none of whom has an acluslTe 
Uen on any particular fund, and 
where the application of the rule 
'Would neceaaarUy work Injustice 
to some of the credltora. In such 
a case, the seTeral mortgage debts 
ahould be paid pro rata, In the or
der of priority, out of the proceeds 
of the funda covered by each. 
GlU1am v. McCormack, 86 Tenn. 
697, 4 S. W. Rep. 621. 

U QuackenbUsh "t. O'Hare, 129 
N. Y. 486, 29 N. E. Rep. 968. 
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1D0rtpaee will have tile right to foreolose his mortgage UpOIl 
the equity of redemption, the sale, of c01lP8e, paaaing the eltate 
Abject to the lien of the elder mortgage.fa The pUl'Chaser at 
the ~unior mortgagee's forecl~ we will take the property 
.object to the incUlDbrance of the senior mortgage, and it 
bound to know that the mortgagor or owner of the equity of 
redemption w.ill be entitled to the possession and rents of the 
premises during the running of the period allowed for redemp
tion. Be acquires an interesi in the equity of redemption only, 
and presumably bids no more than the premises are worth in 
excess of the amount a.eeured by the senior mortgage. Be haa 
no right of recovery, either at law or in equity, against a 
grantee of the equity of redemption who has a88UlDed to pay 
the amount secured by the prior mortgage.4S As a general 
rule, the senior mortgagee is not a necessary party to the junior 
mortgagee's bill for foreclosure, since his rights will not be 
aBected by the decree. But if he is joined as a party, the 
proper decree to be entered is for a sale of the premises sub
ject to the senior mortgage." As to the application of thp' 
income of the property, it is said that "where the first mort
gagee is not made a party defendant to a bill to foreclose filed 
by a second mortgagee, such second mortgagee, procuring the 
appointment of a receiver to collect the rents and profits, is 
entitled to have such reuts and profits applied upon his mort
gage to the exclusion of the prior mortgagee; and in such ease 
the prior mortgagee will not be entitled to payment out of the 
rents until he files a bill to foreclose his mortgage and pro
cures the receivership to be extended to his security. • • • 
It must appear that the first mortgagee is not a party to the 
foreclosure suit begun by the second mortgagee, or that the 
receiver was appointed for the benefit of the second mortgaget' 
alone, and not for the benefit of all the parties to the suit, in 
order to secure to the second mortgagee the exclusive right to 

•• Rose v. Walk. U8 DL 60, 86 
N. lD. Rep. 666. A junior mort
gagee Is not bound to see that an 
amount su1Bclent to 1&t1sf7 prior 
liens Is realized from a sale under 
his mortgage. nor Is the prior 
mortgagee bound to take notice 
of the I&le and bid. Herrick v. 

Tallman. 76 Iowa, .41, 88 N. W. 
Rep. 688. 

•• Eggleston v. Hadfteld, 80 Ill. 
App. 11: Dodds v. Snyder, .. Ill. 
68. 

•• Galford v. Glllett, 66 nI. App. 
676; Hibernian Banking Au'n v. 
Law, 88 Ill. App. 18. 
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the rents of the mortgaged property. "46 Further, the junior 
mortgagee, seeking foreclosure, may impeach the validity of 
the senior mortgage, and have a decree adjudging it void an.l 
excluding it from participation in the proceeds of the sale; 
but for this purpose it is not sufficient to allege merely that 
the present holder of the senior lien, a corporation, which ac
quired it by assignment, was incapable under its charter of 
taking such assignment.4s 

411 Cross v. Will County Nat. "Daniels v. Belvidere Cemetery 
Bank, 177 Ill. 33, 62 N. :m. Rep. Ass'D, 193 III. 181, 61 N. E. Rep. 
822, amrtnlng 71 Ill. App. 40.. 1031, amrtnlDg 96 IlL App. 387. 
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1179. Who.., IIab Allipment.-A valid assignment of 
a mortgage can be made only by the person who has the real 
and beneficial ownership of the debt which it secures at the 
time of the transfer;1 and it is the duty of the assignee to sat
isfy himself as to the title of the asaignor. U the latter is not 
the original mortgagee, and if the papers do not show any 
transfer' of the mortgage to him, or any indorsement to him 
of the note secured, the purchaser will be put upon inquiry, 
and will take the security at the risk of the asaertion of their 
rights by the parties legally entitled thereto.lI So, if the holder 
of a note and mortgage. has authority to dispose of them for 
the maker, but only for cash, a purchaser who knows this fact 
and who takes the securities in pari payment of a debt due to 
himself, and without paying any money or parting with any 
rights, does not take a title freed from the equities between 

1 Bonham v. Galloway. 18 nt. 68. 
321 

I McConnell v. Hodson, 7 Ill. 640. 

~,'i_ 
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the maker of the note and the party having it for sale.- So, if 
a trustee, having no title to a trust deed and note, fraudulently 
transfers them to another person, &8 collateral, it devolves 
upon that person to show that he took the paper in good faith, 
without notice, for value, before maturity, and in the usual 
course of busineas; and if the indorsements on the note show 
that another person than the trustee is the legal holder of it, 
theaaaipee has llO right to rely on his explanation of the bl
dorsements, instead of making inquiry as to the real ownenhip 
of the note.' In regard particularly to deeds of trust given 18 

securities, it is the rule that an aasignment thereof can be made 
only by the beneficiary or holder of the debt secured, not by 
the trustee; a transfer attempted to be made by the latter 
(not having an interest in the trust) will not have the effect of 
a sale or conveyance made pursuant to the terms of the de.ed.1 

A:4y person having the legal right to seU and aasign a mort
gage may of course empower another to do it for him; and it 
is held that an authority to aaign a mortgage as agent or 
attorney for the owner need not be in writing.- In case of the 
death of the mortgagee, or holder of the security, the right to 
sell and aaign the mortgage devolves upon his executor or 
administrator,' and if there are two joint executors, one alone 
may make a valid assignment of a mortgage belonging to the 
estate.- The interest of a mortgagee, though technically an 
estate in the land, is not real property, such as descends to an 
heir to the exclusion of the personal representative. On the 
contrary, the debt secured is regarded as the principal thing 
and the mortgage as only an incident. Hence the heir of a 
deceased mortgagee cannot make an effective transfer of the 
debt and mortgage, whether by an ordinary aasignment or by 
a deed of the land, unlea, indeed, it is shown that ~e estate 
has been fully administered and settled and the debts paid, 
and that the mortgage, upon a final distribution, has bt't'n 

• Bruegeatradt v. Ludwig, 18f CoUamer v. Langdon. 19 Vt. S!; 
Ill. Sf, 66 N. E. Rep. fI9, a1Ilrmlng Crooker v. Jewell, 81 lie. 306; 
U Ill. App. "6. Llbbr v. IlarberT7, 80 lie. 187, 18 

6 Chlcaco Title I; Trust· Co. v. Ati. Rep. 677; Smith v. Drer, 18 
Bruaer, 116 Ill. 96, 68 N. E. Rep. 1Iaaa. 18; JohDson v. Bartlett, 17 
637, a1Ilrmlng 96 Dl. App. f06. . Pick. f77; Richardson v. HIldreth, 

5 IIcl'arland v. ne,., 69 Ill. fIB. 8 CUah. 216. 
e Moreland v. Houghton, 94 • George v. Baker. 8 Allen 

IIlch. M8, 6f N. W. Rep. 286. (lIa88.) 326. 
'Pierce v. Brown, 2f Vt. 166; 
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passed to such heir" There W&8 at one time some question 
&8 to the authority of an executor or administrator to make an 
888ignment of a mortgage covering land in a state other thau 
that in which he W&8 appointed. But the modern doctrine is 
that, if such a representative, by virtue of his appointment, has 
acquired title to the debt evidenced by the mortgage, he may 
make a valid assignment of it, though the land lies in another 
state, and that his authority in that behalf will be presumed 
in the absence of evidence to the contrary.10 

In C&8e of a mortgage given to, or held by, a partnership, 
it is now decided that either one of the partners may validly 
transfer the same by signing the firm name to the assignment, 
unless there is some restrictive provision in the articles of co
partnership which would require the concurrence of all the 
members of the firm.ll When the owner of the mortgage is a 
corporation, authority to assign the debt and security should 
regularly emanate from the board of directors. But if a prin
cipal officer of the company (such &8 the president, treasurer, 
or secretary) makes the assignment, with the knowledge of 
the directors and their subsequent acquiescence in the act, this 
will be equivalent to a prior authorization, and the transfer 
will be binding, in the absence of proof of fraud.12 It is not 
necessary that an assignment of a mortgage executed to a cor
poration should be made by an attorney of the corporation, 
appointed specially for that purpose; and the assignment will 
not be avoided by reason of the omission of a part of the cor
porate name of the assignor, when the full name appears in 
the mortgage, and the assignment is attested by the corporate 
seal, and the identification of the corporation as the assignor 
is otherwise snfticient.18 Where a mortgage is made to certain 
persons, described as the trustees of an unincorporated a880-
aiation, the legal title under the mortgage vests in the named 
persons as individuals, and an asSignment of the mortgage 

• KcConnell v. HodlOn, 'I m. 
140; Albright v. Cobb, 30 IIlch. 
166; Taft v. Stevena, 3 Gray, 604. 

10 Gove v. Gove, 64 N. H. 603, 
1& Atl. Rep. 121; Clark v. Black
IDgton, 110 II.... 369. Compare 
Cutter v. Davenport, 1 Pick. 81. 11 
Am. Dec. 149. 

11 lloees v. Hat1leld, 2T S. Car • 
82": Morrison v. lIendeDhall, 18 
IIlnD. 232. 

11 Darst v. Gale, 88 Dl. 13S: Ir
win v. Balley, 8 Blsa. 628,l'ed. Cae. 
No. '1,0'19. 

11 Chllton v. Brooks, n Md. 4-'6, 
18 Atl. Rep. 868. 
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purporting to be made by the association, or made by only one 
of the mortgagees, will not be valid.a 

§ 180. Oapacity of Assignee.-The right and capacity of a 
person to take an assignment of a mortgage will in general 
be tested by the same rules which determine his capacity to 
hold the estate as original mortgagee.1G Thus, as to national 
banks, while the act of congress grants them the right to hold 
mortgages as security tor debts previously contracted, and 
impliedly forbids them to receive such security for loans con-

o temporaneously made, yet it is settled that the risk of ouster 
and dissolution, to be invoked only at the instance of the 
United States, is the sole penalty contemplated by congress 
for the violation of this prohibition; and consequently a na
tional bank taking an assignment of a mortgage, as security 
for a loan made at the same time, will not be disabled from ... 
enforcing its security at the plea of the debtor.ls 

The original mortgagor himself may take a valid assignment 
of the mortgage, after his equity of redemption in the premises 
has been passed to another, whether by his voluntary convey
ance subject to the lien of the mortgage or by a seizure and 
sale on execntion against him. If, under such circumstances, 
he buys the debt and mortgage from the holder thereof, it will 
not operate as a discharge and satisfaction of the incumbrance, 
but he will be entitled to be subrogated to the rights of the 
mortgagee, and may transfer the security unimpaired to an
other purchaser, or enforce it against the land, in the absence 
of any intervening rights of third persons.17 Where a note 
secured by mortgage is indorsed to two persons by name, each 
will be entitled to one-half the value of the note and its pro
ceeds, as well as the security, and neither can transfer any 
otber or greater interest.ls And so, the assignment of a mort
gage to two persons as trustees of an unincorporated socifty 

It Austin v. Shaw, 10 Allen 
(Mass.) 562. 

111 As to the right of foreign cor
porations to take and hold mort
gages, see. supra, § 101. 

18 Supra, § 102. And see State 
Nat. Bank v. Flathers. 46 La. Ann. 
76, 12 South. Rep. 243; Worcester 
Nat. Bank v. Cheeney, 87 Ill. 602; 
Rev. Stat. U. S. § 6137 . 

.. 

11 Bullard v. Hlnekle)" 6 Jle. 
272; Kinnear v. Lowell, 34 Jle. 
299; Barker v. Parker, 4 Pick. 506; 
Gerdlne v. Menage, 41 Minn. 417, 
43 N. W. Rep. 91; Baker v. North
western Guaranty Loan Co.. 36 
Minn. 186, 30 N. W. Rep.464. 

18 Herring v. Woodhull, 29 Ill. 
92. 
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vests the title in them as joint tenants, and not as tenants in 
common.te 

§ 181. Oonsideration for Assignment.-An assignment of a 
mortgage, like any other contract, must, as between the par
ties to it, be supported by a good and sufficient consideration. 
The assignee of a mortgage who has given no other considera
tion therefor than his own promissory note, on which he has 
paid nothing, is not a bona fide holder for value.lo But here 
it is necessary to discriminate carefully between the consid
eration for the assignment and the consideration of the mort
gage itself. Though the consideration passing from the as
signee to the assignor may have been illegal, contrary to public 
policy, or within the express prohibition of a statute, this will 
not invalidate the mortgage, with which it has no connection, 
and therefore will be uo objection to the enforcement of the 
mortgage by the assignee.21 And as a general rule, it is not 
open to the mortgagor, when made defendant in foreclosure 
proceedings by the assignee of the mortgage, to inquire into 
or impeach the consideration upon which the assignment of 
the mortgage was made.22 Although the amount which the 
assignee paid for the mortgage may have been much less than 
the face value of the mortgage debt, still it may be a valid 
security, in the hands of the assignee, for the full amount of 
the debt; and the mortgagor will not be permitted, ou this 
ground alone, to resist a foreclosure or to have the amount of 
the decree correspondingly reduced; nor will he be permitted 
to redeem without payment of the full amount due upon the 
mortgage.2I In fact, it is said that the sale by oue person of 
a bond and mortgage made by another, if made in good faith, 
is not illegal nor impeachable by the mortgagor, no matter how 
exorbitant may have been the rate of discount.lt 

1. Webster v. Vandeventer. 6 
Gray, 428. 

10 Chancellor v. Ben, 46 N. J. 
Eq. 688, 17 Atl. Rep. 684. MarrI
age Is a good coD81deration for 
an uafgnment of a mortgage; It Is 
BUch consideration as win give the 
ualgnee the rilthta of a purchaser 
for value. Mellick v. Mellick. 47 
N. J. Bq. 86. 19 AU. Rep. 870. 

11 Rowan v. Adams. 1 SmedeB a: 
11 

M. Ch. (Mlsa.) 46; Smith v. Kam
merer, 162 Pa. St. 98. 26 Atl Rep. 
166. 

21 Croft v. BUBBter. 9 WIa. 603: 
Johnson v. Beard, 93 Ala. 96, 9 
South. Rep. 636. 

I. Knox v. Galligan, 21 WI .. 470: 
Pease v. BeDBOn. 28 Me. 336. 

U DonDington v. Meeker, 11 N. 
J. Eq. 362. 
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§ 1.. IIode of Makin, Auipment.-To pass a good title 
at law to the securities intended to be transferred, it is neces
sary that the assignment of a mortgage should be in writing 
and under seal.lI11 And further, if the debt secured is evi
denced by a promissory note, it must be properly indorsed to 
the assignee. If the owner assigns the note and mortgage 
upon a separate paper, but without indorsing the note, the 
legal title will not pass, but only an equitable title, which will 
be subject to all infirmities and equities.1I8 But since the 
statute. of Illinois do not provide for the acknowledgment of 
assignments of mortgages, a writteu auignment, duly recorded, 
is none the leu a record, and entitled to the effect of a record, 
because it was not acknowledged. UnleSB the statutes 80 re
quire, it is not nece88&ry that an instrument should be acknowl· 
edged in order to entitle it to be recorded.2'I 

It is held that, as a mortgage is a mere incideut of the debt 
which it is intended to secure, a deed of conveyance executed 
by the mortgagee, purporting to transfer his interest, without 
a foreclosure, and without an assignment of the debt, is con
sidered in law a nullity and passes no title.lIs But the de
cisions in lOme other states hold that a conveyance of the 
premises by the mortgagee to a third person may be shown to 
have been intended to operate as an aBBignment of the mort· 
gage and debt, and may be 80 treated in equity when that 
intention is made to appear.lIt And there are also authorities 
to the effect that if the mortgagee is in poueuion of the mort
gaged estate, or even has a right of immediate poueBBion for 
breach of condition, his deed of the premises to a third person 
will be effectual to pass at least the right of poueuion, 80 that 
the mortgagor could not oust the grantee without redemption 
from the mortgage.ao An absolute deed with a defeasance 
back amounts to a mortgage, and an absolute conveyance made 
by the grantee in such a deed will be equivalent to an assign
ment of the mortgage.a1 Also a specific bequest of a mortgage 

.. Barrett v. Hinckley, 124 Ill. 
32, 14 N. E. Rep. 863; Morrison v. 
Kendenhall, 18 Minn. 232. 

•• Fortier v. Darst, 31 Ill. 212. 
Compare Killer v. Hicken, 92 Cal. 
229, 28 Pac. Rep. 339. 

IT HODore v. Wilshire, 109 DL 
103. 

.8 Delano v. Bennett, 90 m. 631: 
Devlin v. Collier, 63 N. J. Law, 
422, 22 AU. Rep. 20L 

.8 GreTe v. Cob, 14 lIlnD. 146, 
100 Am. Dec. 229. 

10 Pickett v. Jones, 63 Mo. 196: 
Ruggles v. Barton, 13 Gr&7, 608. 

11 Halsey v. lIartln, 22 Cal. 846. 
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will entitle the legatee to the poaaeaaion of the securities and 
enable him to bring suit upon the same to enforce the collec
tion of the debt.l2 

§ 188. .lIIipment of Debt WWlout 1IIartpge.-The owner 
of a debt secured by mortgage may assign or transfer the debt 
without intending to transfer the mortgage security and with· 
out legally doing so. The debt is regarded as the principal 
thing, and the mortgage as a mere incident of it. The mort
gagee may deal with, and do such acts in respect to, the debt 
as may usually be done in relation to money transactions, 
verbally or in writing, without regard to the mortgage security. 
The necessity of acting under seal in relation to such a debt 
depends upon the nature of the act as aflecting the mortgage 
security or the title to the land, by assignment or release of 
the mortgage security. But 80 far as power and mode of action 
are concerned in transferring the debt or the note given for it, 
there is no difference between one secured by mortgage and one 
]lot 80 secured. Its transfer or payment is a mere question of 
fact and intention, as if no mortgage existed, and the rules of 
law and evidence and the power of the parties are the same. 
The existence of a mortgage securing the debt might assist in 
ascertaining and explaining the intention of the parties as 
evidenced by particular acts, but could not vary or control 
their power or mode of dealing with or settling the debt.11 
But, on the principle that the assignment or transfer of the 
principal thing carries with it its incidents or accessories, it 
is held, in equity, that if the debt or obligation be assigned 
or transferred the mortgage will go with it, unless there is 
some agreement to the contrary; and if the mortgage is not 
actually assigned or delivered to the assignee of the debt, 
still the original mortgagee will have no further interest in it 
than to hold it a8 a trustee for the assignee of the debt.14 But 
when the debt secured is assigned to a third persOn, without 
an assignment of the mortgage, the interest which he acquires 

II Proctor T. RoblD80n, 86 IIlch. 
284. 

II Ryan v. Dunlop,17 m. 40. 
14 Barrett v. Hinckley, 124 nl 

SJ, U N. B. ReP. 868; Union MuL 
Life Ina. Co. v. Blee, 128 Ill. 67, 
12 N. E. Rep. 648; M1ller v. 
Larned, 108 Dl. 662; Towner T. 

McClelland, 110 Dl. 642; Lucas v. 
Harrls, 20 Dl. 166; Pardee T. LInd
ley, 81 Ill. 174; Mapps v. Sharpe, 
82 Ill. 18; Vansant v. Allmon, 28 
Ill. 30; HarrIs T. IIl11s, 28 Ill. 44; 
Herrlng v. Woodhull. 29 Ill. 92; 
Mann v. Merchants' Loan .t: Trust 
Co., 100 m. App. 224. 
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is recognized and enforceable only in equity. Hence if he de
Bires to proceed for the enforcement of the security, it must 
be in the name of the person who holds the legal title. But 
such person, whether it be the original mortgagee or some 
one to whom he has conveyed his interest, is treated as trustee 
for the owner of the debt, and the suit of the equitable assignee, 
brought in the name of such person, will be sustained.8G As 
another consequence of the doctrine that this kind of assign
ment is recognized only in equity, it follows that the trans
ferree, acquiring only an equity in the mortgage, will take it 
subject to any defenses which the mortgagor may have as to 
the note, the same as in the hands of his assignor.8s 

Where the debt secured by a mortgage has been merged in 
a judgment recovered upon it at law, the mortgage is changed 
in effect into a security for the payment of the judgment; and 
hence an assignment of the judgment will be an equitable 
transfer of both the judgment and the mortgage.8T 

§ 184. Assignment of Mortgage Without Debt.-Tbe debt 
being the principal thing and the mortgage only an incident 
of it, it follows that the mortgage cannot be assigned without 
the debt. The mortgage interest, as distinct from the dt"bt 
secured, has no determinate value, and is not a fit subject 
of assignment. Hence an attempt to a88ign the mortgage with
out any transfer of the debt will not pa88 the mortgagee's 
interest to the a88ignee, but will merely make him a holder 
of the mortgage in trust for the owner of the debt.88 "There 
can be no effectual assignment of the mortgage that does not 
pass the debt it is given to secure. An attempt to assign the 
mortgage severed from the debt would be wholly inoperatin. 
So, when it is said [in order to show the plaintiff's right to 
foreclose] that the mortgage was duly assigned, it includes 
an assignment of the debt. "811 It follows from this principle 
that a mortgage which gives a power of sale to the mortgagee 
and "his heirs or assigns" does not authorize a sale by one 

iii Kilgour v. Gockley, 83 111. 109. 
Ie Pet1110n v. Noble, 73 111. 567; 

Olds T. Cummings, 31111. 188. 
8T Waym&D. T. Cochrane, 35 Ill. 

152. 

Pope v. Jacobus, 10 Iowa, 262: 
Jackson T. W1l1ard, • Johns. U: 
Merritt T. Barthollck, 36 N. Y. ": 
Bloomingdale T. BoWm&D., 51 Bun, 
639. 

a8 Medley v. E111ott, 62 Ill. 632; 811 Foster v. Trowbridge, 88 
Bamllton v. Lubukee, 61 111 .• 15; MinD. 378. fO N. W. Rep. 266. 
Carpenter v. Longan, 16 Wall. 2n: 
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to whom the mortgage, but not the note which it secures, is 
transferred, a mortgage not being assignable at law.'o But 
when the language of the instrument of assignment is suffi· 
cient to carry both the debt and the mortgage, it will be 81l8-

tained as an assignment of both, though not in the usual form; 
and particularly so where it is admitted on the record, by both 
the assignor and assignee, as comp)ainants, that both the debt 
and mortgage were intended to be assigned.'! 

§ 186. Ooll8k'llcUve aDd Bquitable Assipmenta.-There 
are numerous cases in which courts of equity will recognize a 
third person as entitled to the rights and privileges of an 
assignee of a mortgage, although there has been no formal 
transfer of the security to him. Thus, an indorsee of a mort
gage note, who has possession of the mortgaged property and 
also of the mortgage itself, caDDot be dispossessed by the mort
gagor or his grantee until the mortgage debt is paid, since he 
is the equitable assignee of the mortgage.f2 So, where a 
mortgagee in possession sells the property, or a portion of it, 
subject to the equity of redemption, against whicli he agrees to 
indemnify the purchaser to the extent of the purchase money, 
the mortgage debt being then long past due, the transaction 
will amount, in equity, to an assignment pro tanto of the mort· 
gage debt.,a On similar principles, a bond and mortgage 
executed to the receivers of an insolvent corporation may be 
sued on in equity by their successors in their own names, as 
equitable assignees of all their rights under the same." 

Again, in many instances, a person who is obliged for his 
own interest to payoff a mortgage incumbrance may be treated 
in equity as an assignee of the mortgage debt. That which, in 
form, is a payment and discharge of a mortgage may be treated 
in equity as an assignment, where such a construction best 
accords with justice and the intentions of the parties.'11 Gen. 
erally speaking, the court will not compel the owner of the 
mortgage, in circumstances of this kind, to execute a formal 
assignment of it to the person entitled to stand in his place." 

40 Sanford v. Kane, 138 Ill. 199, 
24 N. B. Rep. 414. 

41 Jordan v. Sayre, 24 Fla. I, 3 
South. Rep. 329. 

., Brown v. Bookataver, 141 Ill. 
461, 31 N. E. Rep. 17. 

,. Union Mut. Life Ins. Co. v. 

Slee, 123 m. 67, 12 N. B. Rep. 643. 
"Iglehart v. Bierce, 36 m. 133. 
., Gucklan v. Rlley, 136 llaaa. 

71. And see Booker v. Anderson, 
36 Ill. 66 . 

40 Handley v. Munsell, 109 Ill. 
862. 
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But such a formal transfer would not be essential to' the rights 
of the latter. Equity can easily accomplish the same result by 
simply treating the person who has made the payment in the 
same manner as he would be entitled to be treated if he held a 
formal assignment of the security (which may be called a 
species of assignment "by operation of law") or by subrogat
ing him to the rights of the holder of the mortgage. This is 
the course pursued in the case of a junior mortgagee who, for 
his own protection, pays off the senior incumbrance, not in
tending to discharge or extinguish the same," or in the case 
of a purchaser of the mortgagor's equity of redemption, sub
ject to the mortgage, who pays the mortgage note to save the 
land from foreclosure,48 or in the case of one of several tenants 
in common of mortgaged lands, who pays the whole amount 
of the mortgage debt in order to effect a redemption from a 
foreclosure, thus becoming an equitable assignee of the mort
gage for the purpose of enabling him to enforce contribution 
from his co-tenants to the extent of their respective interests.4• 
Again, where an administrator uses his own money to pay a 
mortgage given by his intestate, the payment will not generally 
extinguish the debt, but may be regarded as working an as
signment of the security to the administrator.llo So also, where 
a stranger intervenes at the request of the mortgagor, and 
pays a balancE>. due on the mortgage debt, and the mortgage is 
delivered to him by the mortgagee, he may be treated as an 
equitable assignee of the security.1I1 For similar reasons, when 
a mortgage is foreclosed and the lands bought by a strangt>r 
at the foreclosure sale, but the sale proves to have been invalid 
and is set aside, or for any reason is ineffectual to convey the 
title, such purchaser will be. treated as an equitable assignt>e 
of the mortgage, or will be subrogated to the rights of the 
mortgagee.1I2 Again, it is held that where, in proceedings in 
attachment, the process of garnishment is served upon one who 
is indebted to the defendant upon notes secured by mortgage, 
and judgment is rendered for the plaintiff, the notes and mort-

4T Ebert v. Gerding. 118 Ill. 218, 
Ii N. m. Rep. 691. 

" Stiger v. Bent, 111 nL 828. 
.. Hubbard v. Ascutney Mill

Dam Co., 20 Vt.. 402. 
ao Goodbody y. Goodbody. 96 m. 

466 

11 Stelz1ch v. Weidel, 27 Ill. App-
177. 

al Brusohke v. Wright, 166 nL 
188, 48 N. E. Rep. 813. And see 
Muir v,. Berkshire, 52 Ind. 149; 
Johnson v. Robertson, 84 Md. 166. 
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gage are, in legal eftect, assigned to the plainti1r, and he may 
maintain an action to foreclose the mortgage.1I1 And it appears 
that the same result may follow from a levy on the notes 
secured by the mortgage, under process of execution against 
the mortgagee, and their transfer by the ot1icer to a third per
son; but not where the notes are seized in a foreign state, with
out jurisdiction acquired over the person of the defendant." 

§ 188. Auipment of TraIt lfotel.-Where a deed of trust 
is made to secure the payment of promissory notes, and the 
Dotes are assigned or transferred by the payee to another per
son, the assignment of the notes will carry the security with it, 
as an incident of the debt, and the assignee will succeed to all 
the rights of the assignor under the deed of trust. In case 
the notes are not paid at maturity, the assignee will have the 
right to call upon the trustees to sell the property and apply 
the proceeds in payment of the debt; and if the trustees neglect 
or refuse to act, the holder of the notes may obtain the aid 
of a court of equity to compel them to discharge their duty.1I11 
But one taking a trust deed as assignee of the notes secured 
thereby is chargeable with notice of all equities appearing in 
the chain of title whereby he acquires a lien under the trl181: 
deed; he is bound by recitals in a deed to the grantor in the 
deed of trust showing equities in a third person.IIB 

§ 187. Separate Assipment of Separate lfotea.-When a 
mortgage is given to secure the payment of several different 
Dotes or demands, it is an incumbrance upon the land for the 
security of all and each of the notes, in whosesoever hands they 
may legally be, until all are paid.IIT In a case in Illinois it 
appeared that interest was paid for some years on a part of 
certain railroad bonds, while on other bonds of the same class 
held by other parties it remained unpaid. A foreclosure could 
have been compelled at any time after default in the payment 
of interest by any holder of the bonds on which interest was 
Dot paid. On a distribution of the fund arising from a subse
quent foreclosure, it was held that the holders of bonds who 

II Aladorf v. Reed, 46 Ohio St. 
863, 17 N. B. Rep. 73. 

It Owen v. M1l1er, 10 Ohlo St. 
136 • 

•• Sargent v. Bowe, 21 m. 148. 

And see Clark v. Jones, 98 TenD. 
689, 27 S. W. Rep. 1009. 

.1 United States Mortgage Co. T. 

Groaa, 93 Ill. 488. 
.T Johnson v. Brown, 81 N. B. 

406. 
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had received no interest were not entitled to any priority over 
those to whom the interest had been paidG8 When all the 
notes secured by a mortgage are assigned, the mortgage goes 
with them; but when a part only are assigned, it is a question 
whether the whole mortgage, or a proportionate part of it, or 
any interest therein, is assigned; and this question depends 
upon the real contract and actual agreement of the parties.
For it is legally possible for the holder of a mortgage to trans
fer by indorsement one or more of the several notes secured 
thereby without passing any interest in the mortgage. If such 
is the actual agreement, understood and acted upon by both 
parties, he may transfer to his indorsee only the right to re
cover on the note assigned, reserving to himself the entire 
mortgage interest as security for the remaining portion of the 
debt.so But such an agreement must be explicit. Where one 
of several notes secured by a single mortgage is transferred, 
an equitable interest in the mortgage will pass to the trans
feree, if nothing to the contrary is said or agreed upon. On 
the other hand, if it is the intention of the parties that the 
purchaser of the note shall have the benefit of the mortgage 
security, to the extent of the note transferred to him, it is not 
necessary that this agreemt>nt should be expressed in writing; 
it will be sufficient if there is a mere oral understanding to that 
effect.S1 

§ 188. Same; Order of Payment.-It very frt>quently hap
pens that a mortgage is given to secure the payment of a group 
or series of notes or bonds, and that these obligations are 
assigned or transferred to, and held by, a number of different 
persons. When this is the case, and when the proceeds of a 
sale on foreclosure of the mortgage are not sufficient to pay all 
the obligations in full, the question arises whether the fund 
should be applied upon all the notes, giving to each a pro rata 
share, or whether a priority, involving payment in full, should 
be given to the note first maturing or to the one first assigned. 
On this question, different rules prevail in the different states. 
But in Illinois, it is well settled that the assignment of one of 
such notes is an equitable transfer of the mortgage pro tanto, 

Gil Humphre7B v. Morton, 100 Dl. 80 Rolston v. Brockw8.1', 23 Wia. 
692. 407. 

Gil Langdon v. Keith, 9 Vt. 299. 81 Norton v. Palmer, 141 )(888. 

433, 8 N. E. Rep. 346. 
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and the proceeds of the foreclosure sale,'if not BUt'licient to pay 
all the obligations,· should be applied to the notes in the order 
of their maturity. That is, the holder of the note which first 
becomes due is entitled to be satisfied out of the proceeds, in 
full, and then the others in their order; and this rule, though 
of course liable to be modified by an express agreement of the 
parties, or by controlling equities peculiar to the special case, 
is not affected by the priority of assignment of one of the 
younger notes.S2 And the United States courts sitting within 
the state will adopt and follow the same rule of distribution, 

•• Herrington v. McCollum, 73 the mortgage when default should 
III 476; Humphreys v. Morton, 100 be made in the pa,-ment of the 
IlL 692; Koester v. Burke, 81 IlL notes first falling due, and as each 
436; Vansant v. Allmon, 23 Dl. 30; one should fall due, and satlar,. 
Flower v. Elwood, 66 III 438; them out of the proceeds in the 
Gardner v. Diederichs, 41 Ill. 168; order of their maturity, 80 far as 
Sohultz v. Plankinton Bank, 40 Dl. the proceeds would utend, &l
App. 462, a. c., 141 Dl. 116, 30 N. though there should not be 
E. Rep. 346; Chandler v. O'Neil, enough to pay all; and that, 
62 m App. 418. An excellent therefore, inasmuch as the .... 
statement of the grounds which signee, by the aaaignment of &n7 
have lnfiuenced courts to hold the one of the no'"3&, succeeds to the 
rule that the notes should be paid rights which hla aaaignor had, he 
in the order of their maturity la has the right, in the event there 
found in the case of Penzel v. is not enough to pay all, to be 
Brookmire, 61 Ark. 106, 10 S. W. paid out of the mortgaged prop
Rep. 16. Herein it was Bald by erty so far as It wlll extend, ac
BaWe, J.: "The courts adhering cording to the order In which hla 
to the doctrine t.hat t.be notes note stands in the line of matur
should be paid in the order of Ity with the others secured by the 
their maturity say that the debt mortgage; and that the different 
is the principal thing and the installments In a mortgage, when 
mortgage to secure it la only an secured by corresponding notes. 
incident; that the aaaignment of may be regarded aB so many suc
the debt paaaea the mortgage ceBBlve mortgages, each having 
without being referred to in the priority according to the time of 
assignment; that t.be assignee of becoming payable." And so, in· 
the debt takes the security by the Vansant v. Allmon, 23 Ill. 30, it is 
aaaignment in the same condition held that the aBslgnee of the first 
and to the same extent Is was held due of several notes secured by the 
by the payee at the time of the same mortgage has a priority of 
aaaignment, as security for the claim, and can foreclose and sell 
debt aaaigned, and succeeds under on default In the pllyment of his 
it to ail the rights of the aBBignor; note; and the holders of the other 
that the aaaignor, the payee, in notes can redeem in sUCC8salOn, 
the absence of a stipulation to the according to privilege. 
contrary, had the right to foreclose 
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upon the foreclosure of a mortgage on land within the state. 
For the question is not one of general commercial law, but 
one that pertains to the transfer of property, and therefore 
the rnle adopted by the courts of the state becomes in effect 
a rnle of property, and will be regarded as obligatory by the 
federal courts.ea 

But this rnle of distribution is enforced only in the absencp 
of an agreement between the parties regul~ting the order in 
which the notes shall be paid. It is entirely competent for 
the owner of several notes falling due at different times, which 
are all secured by the same mortgage, to stipulate with one to 
whom he indorses or assigns one of the earlier notes that it 
shall be held subject to the lien of the mortgage for the notes 
subsequently becoming due.ef And conversely, in transferring 
the notes last maturing, he may stipulate with the &88ignee that 
the latter shall hold a lien on the mortgaged premises for th~ 
security of the Dotes 80 transferred prior to that retained for the 
security of the notes first maturing; and such a contract will 
be binding as between the parties and upon all persons having 
notice thereof. And further, if an assignee of mortgage notes 
knows that there are other negotiable notes secured by the 
same mortgage, it is his duty to inquire of the maker and the 
payee whether the others have been sold with a preferred lien 
on the security. To omit such inquiries is negligence on his 
part; and if such a preferred lien has been given, it will be 
valid against the assignee who fails to take this I>roper precau-
tion.eli -

H the several notes or other obligations secured by the mort
gage are all made to fall due at the same time, so that there is 
no priority to be claimed on account of the earlier maturity of 
one of them, the rule in Illinois is that the proceeds of a fore
closure sale shall be applied pro rata upon all the notes, each 
receiving a share proportioned to its amount as compared with 
the amounts of the others. In this case, it makes no differenc(> 
that the notes were not all assigned to the present holders 
at the same time, but were successively transferred. Priority 
of assignment does not affect the equal equities of the hold
ers. Nor can any claim to preference be founded on the fact 

II New York Security .t: Trust "Romberg v. McCormick. 1M 
Co. v. Lombard Inv. Co., 65 Fed. Ill. 205, 62 N. B. Rep. 537. 
Rep. 271. II Walker v. Dement, U IlL 272. 
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that some of the holders may have received interest on their 
DOtes, while others have not." 

§ 188. AaaigDment .. OolJaWal 8ecarlty.-An assignment 
of a note and mortgage as collateral security for a debt or 
loan cllifers from an ordinary sale and assignment of the same 
only in respect to the right of the assignor to recover the se
curities on discharging the principal debt. This right may 
be cut off by proper proceedings. Thus, where a mortgagee 
pledges the note and mortgage to secure a loan, and the pledgee 
forecloses the mortgage, making the mortgagee a party defen
dant, and obtains a decree foreclosing the rights of all the de
fendants, and proceeds to buy the property at the foreclosure 
sale, and obtains a deed therefor, he holds the title free from 
my right of redemption on the part of the mortgagee.87 So, 
where a junior mortgage was aSBigned·by a deed absolute on 
its face, but in fact as a security for the payment of money, to 
one who afterwards purchased the equity of redemption from 
the mortgagor, and also purchase~ the land at a sale under 
a senior mortgage, and then sold to a third person, who had no 
notice of the private agreement between the a88ignor and as
signee of the junior mortgage, it was held that such purchaser 
took the absolute title, discharged of any claim under either 
of the mortgages.lIs And one to whom a mortgage has been 
assigned as collateral security may, as against the mortgagor 
and those claiming under him, execute a power of sale con
tained in the mortgage as fully as if the a88ignment had bet'n 
absolute.IID But one to whom guarantied notes, together with 
a mortgage securing them, are a88igned as collateral security 
for a loan made by him to the payee, must use all proper dili
gence and care in the management of such notes and mortgage, 
in order that the guarantor may have the benefit of their 
avails.TO . 

§ 190. SuOC8llive Assipmenta.-As between successive 

•• Humphre)'ll v. Morton, 100 IlL 
692. 

17 Anderson v. Olin. 146 Ill. 188, 
34 N. 11:. Rep. 66. And the fact 
that the mortpgee falled to de
fend the autt beeaU88 be thought 
It related to other propert7 does 
not BITe him any right to me a blll 
to redeem, where h18 mlnake 'W&8 

not caused by any acts or repre
sentations of the pledgee. lei. 

II Baldwin v. Sager, '10 Ill. 608. 
.. Holmes v. Turner's lI'aUs 

Lumber Co., 160 M .... 686, 28 N. B. 
Rep. 306. 

70 Holmes v. WIlHams, 1'1'1 Ill. 
338,63 N. B. Rep. 83, reversing 88 
Ill. App. 114. 
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assignees of the same mortgage, both taking in equal good 
faith, the assignment which is first recorded will have the 
priority.T1 But in the absence of this test, the preference of 
one assignee over the other must be determined by the relative 
strength of their equities, as fixed by their good or bad faith 
with reference to the transfers, the presence or absence of 
notice, and the degree of care and diligence which they exer
cise in the transaction. Thus, where a written assignment of 
a bond and mortgage is given to A., but no papers are de
livered to him, and the assignment is not indorsed on the bond 
or entered on the record, and he gives no notice to the mort
gagor, and afterwards the mortgagee makes another assign
ment of the mortgage to B., who takes the papers, haa the 
assignment indorsed on the bond, gives notice to the mort
gagor, and pays the money in good faith, B. has the superior 
equity and claim upon the mortgage. This is not a case for tht> 
application of the maxim that •• he who is first in time is first 
in right," but rather for the rule that when one of two inno
cent persons must suffer, the burden or loss must faU upou 
him whose act or neglect has made it possible; or, to state it 
differently, B.'s conduct gives him. the right to take the 
lecurity free from the secret equity of A.72 Conversely, a 
prior unrecorded assignment of a note and mortgage is good 
as against a subsequent recorded assignment of the same, where 
the second assignee, knowing that the note and mortgage are 
not, at the time of the assignment to him, in his assignor's pos
session, makes no inquiry as to the latter's title.78 And so, 
where a mortgagee assigns the securities, the assignment being 
recorded, and fraudulently procures a reassignment to him
self, which he does not record, and later fraudulently obtains 
the mortgage and note, and assigns them to a third person 
who is ignorant of the previous assignment and reassignment, 
the title to the note and mortgage, as between the two 

71 Oregon ell: W. Trust Co. v. 
Shaw, 6 SaW7. 836, Fed. Cas. No. 
10,666. 

72 Porter v. King, 1 Fed. Rep. 
'166. So, in Harding v. Durand, 36 
Ill. App. 238, it was said: "The as
signment taken by H. on a sepa
rate piece of paper, of a note and 
mortgage In the handa of some-

body else, assigned before matur
tty for a valuable consideration, 
could not affect the title of the 
real holder of the note and mort
gage. Such an assignment, as 
against a holder for value before 
maturity, was a mere nulUty." 

.,a O'!4ulca.hy v. Holley, 28 Mbm. 
81, 8 N. W. Rep. 906. 
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assignees is in the former, for the latter is deemed to have 
constructive notice of the title as it appears of record.u Pay
ment of a mortgage note to the legal holder before maturity, 
without indorsement or surrender of the note and mortgage, 
while not a defense to an action on the note by a subsequent 
innocent holder before maturity, is a good defense to an action 
by the latter to foreclose the mortgage.TII 

In one of the cases it appeared that the holder of a trust 
deed and the notes secured thereby sold and transferred to 
one purchaser certain forged notes purporting to be the notE'S 
secured, but without transferring to him the deed of trust, the 
purchaser taking the notes in entire reliance on the good faith 
of his assignor and without making any inquiries of the grantor 
in the deed, and afterwards such holder sold· and transferred 
the genuine notes and the deed of trust to another purchaser, 
who had no notice of the prior transaction. It was held that 
the latter purchaser, not the former, had the right to a fore
closure of the trust deed for the purpose of realizing the dt'bt. 
This decision was based on several grounds. First, the assign
ment of the spurious notes did not carry with it an assign
ment of the security; that would result only from a transfer of 
the genuine notes. Second, the rule that the assignee of a 
chose in action takes it free from latent equities in favor of 
third persons would protect the purchaser of the genuine notes; 
for while the assignment of the forged notes as genuine would 
estop the assignor to deny their validity, such estoppel would 
operate only in favor of the first purchaser, and would not 
descend upon the second purchaser, who took the real nott's 
without notice. Third, the equity of the second purchaser was 
superior to that of the first; for while the latter had only the 
representations of the assignor, the former had, in addition to 
such representations, the fact that he had obtained and held the 
notes actually secured and the deed. And finally, where one of 
two innocent persons must su1fer by a deceit, it is more con
sonant to reason that he who puts trust and confidence in the 
deceiver should be the loser than that the other should bear 
the 1088.18 

"" Murphy v. Barnard, In ..... 
71, 38 N. B. Rep. 29. 

n Buehler v. McCormick, 188 m 
_, 48 N. II. Rep. 381, afBrmlng 
JlcCormiek v. Buehler, 6'1 Dl. App. 
73. 

Te Himrod v. Bolton, •• Dl. App. 
616. Thla decla10ll was a1Ilrm.ed 
by the supreme court. Himrod v. 
Gilman. 14'1 Ill. 293, 36 N. II. Rep. 
373. Compare KemohaD T. Dur
ham, fa Ohio st. 1. 
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1191. Wba' PuI8I br AIIJpmen~-A formal and valid 
888ignment of a mortgage and the debt which it secures will 
generally invest the assignee with all the rights, powers, and 
equities possessed by the original mortgagee. Thus, when the 
mortgage contains a 20wer of sale, to be executed by the 
mortgagee, his heirs or assigns, and the debt secured is of a 
character assignable at law, an assignee of the debt and mort
gage will acquire the right to execute the power of sale, TT and 
may make the deed of conveyance to the purchaser,TS and this 
power will be divested altogether from the original mortgagee, 
and can no longer be exercised by him, being, as against him, 
a power coupled with an interest and therefore irrevocable.fl 

But the mere assignment of the mortgage alone by an indorse
ment thereon, without an assignment of the note or debt, the 
mortgage not being an instrument assignable by indorsement, 
either by the common law or under the statute, will not operate 
to pass the power of sale to the assignee.80 And the same rule 
applies where ~e debt is not evidenced by any of the instru
ments which are legally assignable, but only by the mortgage 
itself.8t Further, the power of sale cannot be thus transferred 
if the 'language of the mortgage is such as to make it personal 
to the mortgagee. If it grants a power of sale to the mort
gagee, "his representatives or attomey," a sale of the prem
ises by a person claiming to represent the assignee of the mort
gage note, as an agent with discretionary power, will not be 
valid; for even if the mortgage had given the power of sal ... 
to the assignee, the sale could not properly be made by his 
agent.82 

In other respects, the assignee will succeed to the exact 
position filled by his assignor. If, for instance, the mortgage 
gives the mortgagee the privilege of electing to declare th ... 
entire debt due upon default in the payment of any install
ment of principal or interest when due, the assignee of the 
mortgage may exercise this option, and his election will bind 
both the maker of the note and the assignor.sa Even where 

n Bush T. Sherman, 80 m. 160; 
Pardee v. LIndley. 31 Ill. 1U; 
Strother v. Law. 5. m. 418. 

"Beath v. Ball, 80 m. 8". 
ore Hamilton v. Lubukee, 51 DL 

415: Pardee v. Lindley, 31 m. 1U • 
.. Hamilton v. Lubukee, &1 Ill. 

415: Sanford v. Kane,.J4 m. App. 
sot. 

II JIaaon v. AIDBworth, 68 DL 
183 •. 

I. Flower v. Blwood, 88 m.438; 
Wilson v. Spring, 84 Ill. 14. 

II Stewart v. Ludlow, 88 m. App. 
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the assignee cannot proceed in his own name, he will have the 
right to use all the remedies nece88&l'y for the collection of the 
mortgage debt, in the name of the mortgagee, for his own use 
and benefit, including the remedy by ejectment, and also the 
taking of po88e88ion, upon default, in the character of an agent 
of the mortgagee.8• The &88ignee will indeed have no right. 
to maintain an action for waste committed upon the mort
gaged property, or for any other injury to 'it or conversion of 
it, happening before the &88ignment to him was made; but he 
may sue any person who injures the property or does any act 
diminishing the value of the 'security, after the &88ignment.811 
On similar principles, it is held that i. tax title acquired by 
the mortgagor, after the &88ignment, will inure to the benefit 
of the &88ignee of the mortgage,88 and the same will be true 
of any collateral undertaking or obligation which constitutes 
a pari of the security. Thus, a house standing on the mort
gaged land having been destroyed by fire, the mortgagor exe
cuted and delivered to the mortgagee a bond, with sureties, 
conditioned that he would rebuild the house within a limited 
time. Afterwards, the mortgagee &88igned the mortgage and 
the debt secured thereby, but did not formally aBBign the 
bond. It was held that the bond was a part of the security for 
the debt, and pa88ed to the aBBignee with the debt, and further, 
that such change in the ownership of the debt and security did 
not release the sureties on the bond.8T So, the purchaser of a 
note, secured by a deed of trust, without notice of a mistake 
therein making it bear interest from maturity instead of from 
date, acquires all the equities of the original creditor.88 And 
one purchasing a mortgage upon the representation that it is a 
first lien is entitled to the benefit of everything appeal'ing 
of record which will 8U8tain his rights, whether he examined 
the records or not.88 As to the case where a part only of a 
debt secured by mortgage is aBBigned, it is held that such a 
348; Swett v. Stark, 81 Fed. Rep. 
868. 

If KUgour v. Gockley, 88 Dl. 109. 
Compare W11llams v. Teachey, 86, 
N. Car. 402. 

aa Bowers v. Bodley, 4 Dl. App. 
J'1I; Gobbert v. Wallace, 66 MI ... 
618, 5 South. Rep. 894; Overton v. 
WllUstoD, 81 Pa. St. 166; KIm
ball v. Lewiston Steam Mlll Co., 

55 Me. 494; Gordon v. Hobart, 2 
Story, 243, Fed. Cas. No.5, 608. 

88 Gardiner v. Gerrish, 28 Me. 46. 
87 Longfellow v. McGregor, 61 

Minn. 494, 63 N. W. Rep. 1082. 
•• Frink v. Neal, 87 Ill. App. 621. 
"Mann v. Jummel, IS8 Dl. 623, 

56 N. :m. Rep. 161, afIlrmlng Jum
mel v. Mann. 80 Dl. App. 288. 
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partial assignment will oarry the benefit and control of the 
security upon such terms as the relations between the assignee 
and the holder of the residue of the debt may require.DO 

§ In. Bight of Alsipee to Porecloae.-Where a note or 
bond and the mortgage securing its payment have been 

, assigned, a scire facias to foreclose the mortgage may be 
brought in the name of the mortgagee for the use of the 
assignee.D1 But when the proceeding for foreclosure is by bill 
in equity, the action should be instituted in the name of the 
real owner of the debt secured.D2 Even an equitable assign
ment of a note secured by mortgage will authorize the assignee 
to foreclose the mortgage in his own name.DB The bill, in this 
case, should not be filed in the name of the original mortgagee 
for the use of the assignee i but if wrongly brought, it is 
amendable.D4 The assignor is not even a necessary l!arty to 
the assignee's suit for foreclosure.DII 

§ 193. Giving Notice to lI0rtgag0r.-Neither notice to the 
mortgagor nor his consent to the transaction is essential to 
make an assignment of the mortgage valid and effectual" 
But a person taking a mortgage by assignment must give 
notice to the mortgagor that he has succeeded to the rights 
of the original mortgagee i for if he fails to do so, and the 
mortgagor afterwards in good faith makes a payment to the 
original mortgagee or his authorized agent, it will be good as 
against the assignee, and the latter will have no remedy against 
the mortgagor or on the security.8T This rule is plainly just 
in cases where the mortgage is the sole evidence of the debt 
or where the debt is in the form of a bond. But the matter is 
not so clear if the debt secured is evidenced by a negotiable 
promissory note. Here it would seem to be the duty of the 
mortgagor, on making a payment, to ask to see the note and to 
have the payment indorsed on it, or, if it is an interest note, 
to have it delivered up. For he knows that a Jlegotiable Dote 
may pass to an indorsee, and that, if it does, the lawful holder 

.0 :Macloughlln v. Clark, 35 Ill. 
App. 261. 

II Bourland v. KtpP. 66 Ill. 876. 
I. Hahn v. Huber. 83 lll. 2fa • 
• i Sedgwick v'. Johnson, 107 In. 

385; McNamara T. Clark, 86 Ill. 
App.489. 

"Irish v. Sharp. 89 Ill. 261. 

tlG McNamara v. Clark, 8& DL 
App. fa9. 

till Jones v. Gibbons, 9 VeBe1. 407. 
tl7 Towner v. McClelland. 110 IlL 

642; Napleralskl v. Simon. 198 III 
384, 64 N. III. Rep. 1042; C&re7 T. 

Kutten, 18 Ill. App. 117. 
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is alone authorized to receive payment. Hence, in some of the 
,states, the courts hold that want of notice, in this case, would 
not protect the mortgagor in paying the debt to the original 
payee of the note.IIS There is also a question &8 to whether 
the recording of the assignment of the mortgage will be suf
ficient notice to the mortgagor to protect the assignee against 
a bona fide payment by the mortgagor to the mortgagee. In 
lOme states, the doctrine prevails that such a record is notice 
only to parties subsequently dealing with the mortgagee, as 
subsequent assignees or purchasers i that the mortgagor is 
not in the position of one whose duty is to search the record 
and inform himself of the state of the title i that he has a right 
to presume that the mortgage continues in the person to 
whom he originally gave it; and that if any other person bas 
become entitled to receive the money, it is obligatory on him 
to give the mortgagor actual notice of the fact.1 But such 
indications as can be gleaned from the Illinois decisions on this 
point appear to sustain the theory that the recording of the 
assignment is equivalent to actual notice to the mortgagor.2 

It is also held that the rule requirinJ the assignee to give 
notice of the assignment to the mortgagor does not extend to 
aubsequent purchasers of the property who assume and agree 
to pay the incumbrance; and notwithstaJiding the assignee 
has not recorded the assignment, nor given notice thereof to 
anyone, he is entitled ,to protection against payments made by 
the purchasers to the mortgagee in the belief that he still 
owned the indebtedness. "Their equities must be classed with 
those mentioned as the latent equities of third persons."8 

•• Biggerstaff v. Marston, 161 
JIaaa. 101,36 N. E. Rep. 786; Mur
phy v. Barnard, 162 Maaa. 72. 38 
N. B. Rep. II; Bggert Y. Beyer, 43 
Nebr. 711. 62 N. W. Rep. 67; Blu
menthal v. Jaaaoy, 29 JIiDD., 177, 
12 N. W. Rep. 617. 

1 Foater Y. carson. 169 Pa. St. 
477, 28 Atl. Rep. 868: Eggert v. 
Beyer, 43 Nebr. 711, 82 N. W. Rep. 
67. In New York and several 
other states It Is exprel8ly pro
vided by statute that "the record 
Of an &l8lgnment of a mortgage 
Ibll not of Itself be deemed notice 

to the mortgagor, his heirs or per
sonal representatives, 80 as to In
vaUdate any payment made by 
them or either of them to the 
mortgagee." 1 Rev. Stat. N. Y. p. 
763, 141; Compo Stat. Nebr. 14132; 
2 How. Stat. Mich. § 6887; 1 Oen. 
Stat. Kans. 1889, 18887: Oen. Stat. 
Minn. 1894: I 4188; 1 Sanb. &: B. 
Stat. Wis., I 2244. 

a See Carey v. Kutten, 98 Ill. 
App. 197: Schultz v. Sroelowltz, 191 
Ill. 249. 81 N. E. Rep. 92; Sheldon 
Y. McNall. 89 Ill. App. 138. 

a Schultz v. Sroelowltz. 191 Ill. 
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11M. BeoordiDg Assipment.-The registry laws of Dli
nois contemplate the recording of assignments of mortgages, 
as well as other instruments relating to real estate; and it is 
the part of prudence for the aBSignee of a mortgage to have 
the assignment placed on the record, in order to protect him
self against subsequent mortgagees or purchasers of the prem
ises, as well as against any fraudulent conduct of his assignor 
in subsequently attempting to sell and aBSign the same mort
gage to another person, or in executing and recording a re
lease of the debt secured.' The importance of taking this sUp 
is illustrated by a decision in a neighboring state, from which 
we quote as follows: "It is aBSUmed everywhere that if the 
recording acts afford the &B8ignee of a mortgage the oppor
tunity of giving notice of his rights by procuring and putting 
on record an 8B8ignment of the mortgage, a neglect on his ~rt 
to do so will estop him from &B8erting the invalidity of a duly 
recorded release executed by his assignor after an innocent 
purchaser has paid his money on the faith of the public records. 
It is settled everywhere that unrecorded 8B8ignments of mort
gages are void as against subsequent purchasers, whose inter
ests may be affected thereby, and whose conveyances are dWy 
recorded, provided such aBSignments are embraced by the 
recording acts. It follows that when 8B8ignments of mortgages 
are within the recording acts, a release executed by the person 
who appears by the records to be the owner of the mortgage 
is sufficient to protect a purchaser who has in good faiih parted 
with his money on the faith of such a release, and without other 
'notice than that afforded by the record."G 

§ 195. Assipment Subject to Equities between 0rigiDal 
Parties.-In Illinois, the doctrine is settled by a long line of 
decisions that the aBSignee of a mortgage takes the same sub
ject to all existing infirmities, and subject to all the defenses 
or equities which could be set up against it by the mortgagor as 
against the original mortgagee. A mortgage is not a nego
tiable instrument, nor is it &B8ignable at law, but only in equity. 
Hence even where the debt secured is evidenced by a negotiable 
~9, 81 N. m. Rep. 92. reversing 
Sroelowltz v. Schultz, 88 Ill. App. 
34L 

• SmIth v. Keohane, 8 nl. App. 
686: Wllliama v. Pelley, 96 Ill. 

App. 346. Compare Walker v. De
ment, a Dl. 2'12. 

D Connecticut Mut. LIfe IDS. Co. 
v. Talbot, 113 Ind. 373, 14 N. III. 
Rep. 688. And see Peaks T. Du
ter, 82 Me. 86, 19 Atl. Rep. 100. 
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promissory note, and is purchased by one who takes it without 
notice, for value, and before maturity, still the mortgage <as 
distinguished from the note) will be subject to the defenses 
and equities of the mortgagor, as stated.' It is said that he 
who buys that which is not assignable at law, relying upon 
a court of chancery to protect and enforce his rights, takes it 
subject to all the infirmities to which it would have been liable 
in the hands of the assignor. A promissory note, though se
cured by a mortgage, is still commercial paper, assignable at 
Jaw; and when the remedy is sought upon it, all the rights 
incident to commercial paper will be enforced in the courts of 
law; but when resort is had to a court of equity to foreclose 
the mortgage, that court will let in any defense which would 
have been good against the mortgage in the hands of the mort
gagee himself; and this, regardless of the fact that the assignee 
may have purchased the notes in good faith and before their 
maturity.' 

In respect to the application of this rule, there is no legal 
difference between an ordinary mortgage and a deed of trust 
in the nature of a mortgage.s And the fact that a trust deed 
secured the payment of a promissory note C C to the legal holder 
thereof," which note was made payable to the maker's ordt'l' 
and indorsed by him in blank, does not render the trust deed 
negotiable so as to except it from the rule.s Further, the rule 

• Olds v. CummiDga, 31 Ill. 188: 
Walker v. Dement, 42 Ill. 272: 
Sumner v. Waugh, 66 Ill. 631; 
Kleeman v. Frisbie, 63 Ill. 482; 
White v. Butherland, 64 Ill. 181; 
Haskell v. Brown, 66 Ill. 29; 
Thompson v. Shoemaker, 68 Ill. 
266; Bryant v. Vlx, 83 Ill. 11: 
UDlted States Mortgage Co. v. 
Grosa, 93 Ill. 483: Mlller v. Larned, 
103 Ill. 662; ElUs v. SIBson, 96 Ill. 
106; Towner v. McClelland, 110 Ill. 
642: Shippen v. Whittier, 117 Ill. 
282, 7 N. E. Rep. 642; Hodson v. 
Eugene GlasB Co., 166 Ill. 397, 40 
N. E. Rep. 971: McAulU!e v. Reu
ter, 166 Ill. 491, 46 N. B. Rep. 1087: 
Buehler T. McCormick, 169 Ill. 269, 
48 N. B. Rep. 287: Hazle v. Bondy. 
1'l3 m. 302, 60 N. E. Rep. 671; 

Romberg v. McCormick, 194 IlL 
206, 62 N. E. Rep. 637; Grassley v. 
Relnba.ck, 4 Ill. App. 341; Jenkins 
v. Bauer. 8 IlL App. 634; Belt v. 
Winsor, 38 Ill. App. 333; Cameron 
v. Bouton, 72 Ill. App. 264; Faris 
v. Briscoe, 78 Ill. App. 242; Whit
Ing Paper Co. v. BUBse, 96 Ill. App. 
288: Hahn v. Geiger, 96 Ill. App. 
104: Bouton v. Cameron, 99 IlL 
App. 600; Bebber v. Moreland, 100 
Ill. App. 198; Elser v. Williams, 
104 Ill. App. 238. 

T Olds v. CummiDga, 31 Ill. 188. 
And see Wright v. Taylor, 8 Ill. 
193. 

8 Foster v. Strong, 6 Ill. App. 223. 
Compare Worcester Nat. Bank v. 
Cheeney, 87 Ill. 602. 

o Buehler v. McCormick, 169 Ill. 
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applies not only to assignees who take the security by pur
chase and transfer from the original mortgagee, but also to 
those who acquire title thereto indirectly or by operation of 
law, as, for instance, the heir or legatee of the mortgagee.10 

But the rule docs not embrace equities or defenses springing 
from defaults, or even fraud, of the assignor, committed sub
sequent to the assignment, and which had no existence, and 
were simply possibilities, at the time of the assignment.ll 

As to defenses against the note itself, the ordinary rule. 
governing commercial paper will apply, as stated in the leading 
case. But any equities or defenses of which the assignee had 
notice, at the time he took the assignment, may be urged 
against the note in his hands.12 And of course, & person who 
buys a promissory note secured by mortgage, after its ma
turity, will take 'it subject to the defense of payment by the 
maker, or to any equitable defense which would be available 
against his assignor.18 

§ 196. Same; Estoppel of Mortgagor to Defend.-Although 
a mortgagor may have good defenses at law, or equities, against 
the enforcement of the mortgage, he may estop himself, by 
his conduct and declarations, from setting them up as against 
an assignee of the mortgage. This is the case where the mort
gagor, having knowledge of the proposed assignment, or being 
interrogated by the proposed assignee, conceals or denies the 
fact of his having a defense or equity, or deceives or misleads 
the purchaser by false or equivocal representations.u It is 
therefore prudent and proper for one proposing to take an 
assignment of a mortgage to inquire of the mortgagor whether 
any reason exists why the debt secured should not be paid, and 
he will have a right to rely on the mortgagor's answers.lII It 

269, 48 N. E. Rep. 287, aftlrmlng 
McCormick v. Buehler, 67 ilL 
App.73. 

10 Clark v. Clark, 62 N. H. 267. 
11 Bush v. Cushman, 27 N. J. Eq. 

131. 
12 Mullanphy Bank v. Schott, 136 

Ill. 655, 26 N. E. Rep. 640. After 
the filing of a blll by a mortgagor 
to set aside and cancel notes and 
a mortgage given by him, a party 
acquiring such notes and mort
gage by assignment will possess 

no equltles superior to those of the 
assignor from whom he took them. 
Ellls v. Sisson, 96 III 106. 

13 McLain v. Lohr, 26 IlL 607; 
Scott v. Magloughlln, 133 Ill. 33, 
24 N. E. Rep. 1030. 

14 Woodruff v. Morristown Sav
Ings Inst., 34 N. J. Eq. 174. 

15 Chicago Title & Trust Co. T. 

Aff, 183 III 91, 66. N. E. Rep. 669; 
Sheldon v. McNall, 89 Dl. App. 138. 
More than a hundred years ago. 
Lord Chancellor Rosslyn said 
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is in fact highly desirable, if it can be obtained, to take from 
the mortgagor a written statement to the effect that he has no 
claim or defense against the mortgage debt and that the same 
is justly due aecording to the terms of the mortgage.10 But 

"that persona most convenant In' 
conveyancing hold It extremely UD

fit and very ruh, and a very In
dUferent HCurlty, to take an as
algnment of a mOrq&ge without 
the privity of the mOrq&gor as to 
the sum really due; that In fact It 
does happen that assignments of 
mortgages are taken without call
Ing upon the mortpgor, but that 
the moat usual case where that 
occurs Is where It J8 the beat .. 
c1lrlty that can be got for a debt 
not otherwlae well secured; but no 
conveyancer of eatabllahed prac
tice would recommend It as a good 
title to take an aaalgnment of a 
mortgage without making the 
mortpgor a party and being saUl
fied that the money was really 
due," Matthewa v. Wallw;vn, • 
V8MY, 118, 127. 

18 In PeDD8ylvania (and perhaps 
lOme other states) this result Is 
accomplished by means of a writ
ten statement called a "declara
tion of no set~olr," A form for 
such declaration, the terms of 
which explain themselves, Is as 
follows: "Whereas, It John Doe 
(of 6uch a place) am informed that 
George Goe, of the same place, is 
about to take an assignment of a 
certain bond and mortgage given 
and executed by me, the said John 
Doe, to Richard Roe, bearing date 
(of a day designated), to secure 
the payment of the sum of one 
thousand dollars, with Interest, 
which said mortpge J8 recorded 
(giving date and place of record). 
the premises described In said 
mortgage being a certain lot, piece 
or parcel of land (giving descrlp-

tion) with the Improvements 
thereon. Now, therefore, at the 
request of the said George Goe, I 
do hereby certify, acknowledge and 
declare that I have no defense, set
olr or claim whatever, In law or In 
equity, to make againat the said 
bond and mortpge, 80 to be as
algned as aforesaid, but that the 
whole of the principal sum there
by aecured, to-wit, one thousand 
dollars (with Interest from a cer
tain date, or otherwise according 
to the circumstances) Is Justly 
payable according to the provla
lona of the said bond and mort
gage, and I do further declare that 
I am now seized In fee simple of 
and in the premises described and 
granted In and by the said inden
ture of mortgage." Signed and 
wltoeaaed. It Is said that "In order 
that a declaration of no set-olr 
may operate as an estoppel, It 
must be made to him who acts· 
upon It, who has reason to rely 
upon It, and who Is thereby in
duced to alter his condition upon 
the faith of It. By this It Is not 
meant, of course, that the declara
tion must be renewed at each suc
cessive assignment. The protec
tion which It atrorda Is not con
fined to the immediate assignee to 
whom or for whose security It was 
made, Any subsequent assignee 
claiming under him may avail 
himself of It. Ashton's Appeal, 73 
Pa. St. 163. Such declarations 
operate In favor of all those whose 
conduct It may fairly be supposed 
they were Intended to Infiuence; 
but strangere, casually hearing of 
them, cannot, by acting upon them, 
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the courts show a disposition to hold that the assignee will take 
the security free from equities and defenses on the part of the 
mortgagor, if the assignment is made with the knowledge and 
consent of the latter and without objection on his part, even 
though he does not actually represent it to the assignee 88 a 
valid security.IT Thus, it is ruled that, where a party executes 
notes, and a mortgage securing them, and delivers them to 
the payee therein named, to be by him sold upon the market 
to raise money to be used for a certain purpose, a sale of such 
notes by the payee in the market must be held to be a sale by 
the consent and authority of the maker, through his agent, and 
the maker is estopped from calling in question the validity of 
the notes and mortgage, even though the payee does not use 
the money received therefor for the purpose intended.ls So 
where a party who was the owner of the equity of redemption 
in certain mortgaged land encouraged another to purchase the 
mortgage, saying that the land was not worth any more than 
the amount due on the mortgage, and that he would never 
redeem, and thereupon the other bought the mortgage and 
made extensive improvements on the land, it was held that 
such owner was not entitled to the aid of a court of equity to 
enable him to redeem the land.18 

§ 197. Same; ExceptiODl to General Bule.-Of late years 
the courts have shown considerable uneasiness under the bW'
den of the rule announced in Olds v. Cummings (31 m. 188), 
'and have rather sought to find exceptions to it than to extend 
its scope. Thus, it was said: "The rule in that case rests at 
least in part on technical grounds, which have lost much of 
their force in more recent times by reason of the manifest tP.J1· 
dency of judicial thought to an equitable standard, and while 
it is not intended to question the authority of that case, yet, 
for the reasons suggested, we do not think the principle should 
be extended to cases that are not clearly shown to be within 
the rule there announced."20 Accordingly it was ruled in the 
caSe cited that the rule in question has no application to deeds 

preclude the party from showing 
the truth." Grlft1ths v. Seara. 112 
Pa. St. 623. 4 Atl. Rep. 492. 

17 Melendy v. Keen, 89 Ill. 39&; 
Matthews v. Warner, 33 Fed. Rep. 
369; Purser v. Anderson, 4 Bdw. 

Ch. 17; Hoy v. Bramhall,19 N. J. 
Eq.663. 

18 McIntire v. Yates, 104 Ill. 49L 
11 Fay v. Valentine, 12 Pick. 

(Mus.) 40. 
10 Peoria 41: Sprlugfleld R. Co. T. 

Thompson, 103 Ill. 187. 
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of trust given to secure railroad coupon bonds intended to be 
thrown on the market and circulated as commercial paper, and 
to be used as securities for permanent investments. So' where 
such railroad bonds, secured by deed of trust for the benefit 
of the holders thereof, had been issued, and delivered to con
tractors engaged in the construction of the road, and by them 
disposed of in the market to innocent purchasers, on bill by 
the trustee to foreclose the deed of trust for the benefit of the 
bondholders, it was held that the unsettled equities and mat
ters of account between the company and the contractors could 
not be set up in defense against the bill. Again, it has been 
decided that the rule that a mortgagor may make the sam('l 
defenses against an equitable assignee as he could against the 
original mortgagee has no application to an assignee or holder 
of accommodation paper secured by mortgage. The maker of 
such paper cannot set up any defense against one who has 
taken it in good faith and in the usual course of business.lt 
And again, the rule does not extend 80 far as to permit the 
mortgagor to set off a debt due to him from the assignor of 
the mortgage, at least where it arises out of a collateral mat
ter." 

§ 198. Same; The Act of 1901.-1t is doubtful whether thf' 
role discussed in the preceding sections has or has not been 
abrogated by statute in Illinois. Among the laws of 1901 we 
find the following provision: "Whenever a mortgage, trust 
deed, or other conveyance in the nature of a mortgage, is 
executed, conveying real estate for the purpose of securing an 
indebtedness on the real estate mentioned in said mortgage, 
trust deed, or other conveyance, such mortgage, trust deed, or 
other conveyance shall be considered as incident to the indebt
edness secured thereby, and shall be exempt from defenses to 
the same extent as negotiable paper described in said mortgage, 
trust deed, or other conveyance, if held by a bona fide pur
chaser for value before the maturity of the indebtedness men
tioned in and secured by said mortgage, trust deed, or other 
conveyance. "28 This statute appears in the official volume of 
laws for 1901, printed by authority of the General Assembly 
and certified by the Secretary of State. It is, however, said 

21 MUler v. Larned, 103 DI. 662. 2. Act of May 10, 1901; Laws DL 
21 Colehour v. State SavlDp 1901, p. 248. 

IDBt.. 90 DL 162. 
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to be asserted on good authority (and that the records at 
Springfield appear to support the statement) that no such act 
was ever passed by the House of Representatives.2' And a 
letter from the Secretary of State has been printed, in which 
he states that the act, as printed, is a copy of Senate Bill No. 
229; that the journal of the House of Representatives shows 
the defeat of the bill in that branch of the legislature by a 
decisive vote; but that the journal of the Senate contains a 
message from the clerk of the House reporting the concurrence 
of the House in said bill, and the Senate's record of the bill 
also shows its passage by the House. The act was signed by the 
presiding officers of both houses and approved by the Gov
ernor. 

It is well settled that the journal of a legislative body is 
absolutely conclusive and unimpeachable evidence of what took 
place in that body.211 But it could not be contended that the 
journal of the Senate was final evidence of what took place in 
the House, especially when l1atly contradicted by the House's 
own journal. And of course no message or certificate from the 
clerk of a legislative body could prevail against the evidence 
of its journal. It would therefore appear that the invalidity of 
this statute could be conclusively proved by the journal of the 
House of Representatives, provided it is permissible in a col
lnteral action (such as a suit for the foreclosure of a mortgage) 
to go behind a bill duly signed and certified by the proper 
anthority, for the purpose of showing that it was never legally 
enacted. On this question, there is much conflict among the 
authorities. But in Illinois, the decided cases very clearly 
nppear to permit such inquiries to be made.20 

§ 199. Samej Bule of the Pederal Oourta.-In respect to the 
right of a mortgagor of realty to set up, as against an assignee 
of the mortgage, defenses which would have been available to 
him if the security had remained in the hands of the original 
mortgagee, the debt being evidenced by a negotiable note, th(' 
courts of the United States do not consider themselves bound 

:. Jones .I\; Addington, Supple
ment to Starr a Curtis, Ann. Stat., 
vol. ., p. 891. And see Chicago 
Legal News, vol. 33, p. 369, date of 
June 22, 1901. 

III United States v. Ballin, 144 
U. S. 1. 

211 See Spangler v. Jacoby, 14 Ill. 
297; People v. Stame, 36 Ill. 121; 
Grob v. Cushman, 46 Ill. 119: 
Leach v. People, 122 Ill. 420: and 
other cases cited In the standard 
works OD Constitutional law. 
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to follow the decisions of the state courts, the question being 
one of general commercial law. Consequently, the rule on 
this subject established by the decisions of the Supreme Court 
of Dlinois is not binding on the federal courts sitting within 
that state; but the latter will follow the rule laid down by the 
Supreme Court of the United States, that where a mortgage 
given to secure a negotiable promissory note is transferred, 
before the maturity of the note, to a bona fide holder for valut', 
and a suit in equity is brought to foreclose the mortgage, no 
other defenses can be interposed against the mortgage than 
would be allowed in an action at law to recover on the note.1T 

1100. Same; Latent Equities of Third PenoDl.-As a gen
eral rule, the assignee of a mortgage, taking the same in good 
faith and without notice, will hold it free from any latent 
equities in favor of third persons which may have existt'd 
against it in the hands of the original mortgagee.IIS As we have 
already seen, it is the duty of one intending to take an. assign
ment of a mortgage to inquire of the mortgagor whether there 
is any reason why it should not be paid; but he could not be 
expected to interrogate the whole world as to possible reasons 
why the security should not be worth its face value in his 
hands. "As to equities existing between the mortgagor and 
the assignor, the assignee has the means of protection by the 
exercise of ordinary diligence, while, as to latent equities 
existing in favor of third persons, against the assignor, the 
moat diligent inquiry would not insure such protection. If 
the rule were otherwise than as stated, no onet however dili
gent, could deal in such securities with safety. "28 To illustrate 
this rule we may cite a case where it was held that, where an 
agent under a power of attorney fraudulently sells and conveys 
land of his principal to a third person, who gives his notes for 
the price, payable to the agent, secured by mortgage on the 
property sold, and the payee transfers the notes to an inno-

17 Swett v. Stark (U. S. Clre. Ct. 
N. D. IlL), 31 Fed. Rep. 858; Car
penter v. Longan, 16 Wall, 2n: 
Myera v. Hazzard, 60 Fed. Rep. 
166. 

28 Olda v. Cummlnga, 31 Dl. 188; 
Sumner v. Waugh, 66 Dl. 631; Wal
ker v. Dement, 42 Dl. 272; Mul
lanphy Bank v. Schott, 136 Ill. 666. 

26 N. E. Rep. 640; Humble v. Cur
tis, 160 lll. 193, 43 N. E. Rep. 749: 
Schultz v. Sroelowltz, 191 Ill. 249, 
61 N. E. Rep. 92; Himrod v. Bol
ton, 44 Ill. App. 616; Hubbard v. 
Turner, 2 McLean, 619. 

n Himrod v. Gilman, 147 m. 298, 
36 N. E. Rep. 878. 
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cent purchaser for value, the original owner of the land can
not have the sale of the land set aside, as against the rights 
of the assignee of the notes, and the latter will have the right 
to enforce the security for their payment.80 

But latent equities or secret trusts in favor of third persons 
of which the aBBignee of the mortgage had notice may be set 
up against him; and so also, where he had knowledge of such 
facts as should have put him upon inquiry, when such inquiries, 
diligently prosecuted, would have brought those equities to 
his actual knowledge.81 Thus, one who takes a mortgage on 
land pending a suit to foreclose a vendor's lien thereon, is 
chargeable with notice of the lien, and 80 are his assigneea.u 
Notice sufficient to charge the aBBignee may be furnished by 
the record. It is said that" a mortgagee of real estate and his 
assignees of the secured debt stand in no better position than 
a purchaser of the land and his assignees. The doctrine of 
constructive notice imparted by a recorded instrument applies 
alike to deeds and to mortgages. The assignee of the mortgage 
takes it subject to all prior liens and mortgages, which are duly 
recorded, because he has constructive notice of them. If the 
title of the mortgagor is impressed with a trust in favor of a 
tbird person at the date of the mortgage, and this trust is dis
closed by the recorded title, it can make no difference whether 
the note secured by the mortgage is negotiable or non-nego
tiable. In such case every assignee, as well as the mortgaget', 
is charged with constructive notice of the trust, and must yield 
to the trust.' '88 Again, the purchaser of a note secured by a 
mortgage is chargeable with knowledge of all the recitals in 
any recorded deed forming a link in his chain of title; and he 
takes it subject to all the equities fastened upon it by stipula
tions or recitals in any such deed." 

§ 201. Diacharge or Release of Mortgage by Alsignor.-In 
order to protect his rights against the subsequent action of the 

10 Silverman v. Bullock, 98 IlL 
1L 

11 Sumner v. Waugh, 68 nI. 681; 
Tantum v. Green, 21 N. J. Eel. 384. 
But It 18 Bald that the a881gnee of 
a mortgage, having actual notice 
of a latent equity or 8ecret tru8t, 
may neverthele88 take advantage 
of want of notice by the mortga-

gee. Bartlett v. Varner, 66 .AlL 
680. ' 

II Montgomery v. Birge, 31 Ark. 
49L 

aa Patterson v. Booth, 103 Mo. 
402, 16 S. W. Rep. 643. And see 
Buchanan v. International Bank, 
78 Ill. 500. 

Ii Orrick v. Durham, 79 Mo. 17'-
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mortgagee, it is necea&ry for the aaaignee of the mortgage 
to have his aasignment recorded. If the original owner of the 
mortgage, after aasigning it for value, fraudulently makes a 
second sale and aaaignment of it to another purchaser without 
notice, and for value, or enters a discharge or release of the 
mortgage on the record, thus enabling the mortgagor to sell the 
land with an apparently clear title, or to make a new mortgage 
to a stranger, in either case the title of the original aaaipep 
will be subordinated to the intervening rights of the third 
person, thus coming in, unless he has duly recorded the assign
ment to him.IG On the other hand, after a mortgagee has 
aaaigned the mortgage and the assignment has been recorded, 
his power to deal with the security, real or apparent, is at an 
end, and his subsequent discharge or release of the mortgage 
is of no effect as against the aaaignee.1a It may happen, how
ever, that even an unrecorded assignment of a mortgage will 
prevail against the rights of one who relies on a release or 
discharge by the original mortgagee, when the conduct of the 
latter has been 80 careleaa or negligent that he cannot claim to 
have an -equity of equal strength with that of the aaaignee of 
the mortgage. For example, one who advances money to pay 
off a prior mortgage on real estate, with the intention that the 
mortgage made to secure his advance shall thereby become tht> 
paramount lien, should see to it that the note secured by the 
old mortgage is duly taken up and cancelled; and if he neg
lects this, and is content to rely on a formal release of the 
mortgage executed by the mortgagee therein, he cannot claim 
a lien prior to that of an aaaignee of the old mortgage, holding 
the same in good faith, although the aaaignment was not re
corded.1T In a case in New York it was said that if the mort-

•• Boward T. Rosa. 6 Dl. App. 
466; SmIth T. Keohane. 6 DL App. 
&85; Ogle T. Turpin, 102 Dl. 148. 
And see 1190. aupra. It was at 
one time thought that the aas1gDee, 
III order to be falll protected, 
Ihould take and record a deed 
from the mortgagee, conT811ng his 
lepl title to the mortgaged prem-
1Iee. Bdprtcm T. Young. 48 Dl. 
484. But the later dectaiODB ahow 
It to be raUl aumclent It the as
lignment Ie recorded. 

II Center v. mtgtn Cltl BankiDg 
Co., 186 Dl. 534, 67 N. E. Rep. 439, 
a1Ilrmlng 88 Ill. App. 406. 

IT Skeele T. Stocker, 11 Dl. App. 
143. And lee Keohane v. SmIth, 
97 D1. 166. The release bl the 
mortgagee of a mortgage of which 
he Ie not In possession. and which 
had been &IIlgned before matar
Itl. does not affect the title of the 
real holder of the note and mort
gap. Barding T. Durand. 36 m 
App.238. 
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gagee fraudulently enters upon the record a cancellation or 
release of a first mortgage, which he has already assigned, this 
will not take away the priority of lien which that mortgage 
enjoys as against the holder of a second mortgage, who took 
it with notice that the first mortgage was still a valid first 
lien. But if the holder of such second mortgage assigns it for 
value to an innocent holder without notice, who relies upon 
the record, the latter will acquire a fim lien, his ·equity being 
here superior to that of the owner of the first mortgage. If, 
however, the second mortgage comes again into the hands of 
the person who assigned it, or of anyone having notice of the 
facts, the equity of the assignee of the first mortgage will be 
revived, and his lien will again take the precedence.as It 
should also be remarked that an unauthorized release of a 
mortgage by a mortgagee who has assigned the debt cannot 
be set up as a defense by the mortgagor, without first paying 
the debt, where no rights of third persons have intervened." 

§ 902. Guaranty of Notes and Mortgage Assigned.-Upon 
the assignment of a mortgage, the assignor may be understood 
as impliedly warranting that the securities are genuine, that 
they represent an actual debt equal to that appearing on their 
face, and which has not been paid or released, and that he is 
the lawful owner of them and has good right to assign them. 
But in the absence of an express contract, or representations 
equivalent thereto, he cannot be understood as warranting tho 
title of the property, nor the solvency of the mortgagor, nor 
that the lanel is worth the amount of the mortgage, nor that 
the debt is otherwise collectible.'o And if the debt has in fact 
already been paid to the assignor, he is liable for the considera
tion received by him from the assignee, but not on the contract 
of assignment." But although there may be no express war· 

.1 Clark v. McNeal, 114 N. Y. 
287. 21 N. E. Rep. 406. .8 JenDinp v. Hunt, 6 Ill. App. 
628. 

60 li'reDch T. Turner. 16 Ind. 69; 
Dizon v. C~Ule, 44 Md. 673; 
Haber v. Brown, 101 Cal. 446. 36 
Pac. Rep. 1036; Nally v. Long, 71 
Md. 686, 18 AtL Rep. 811. But in 
West VlrliDla. It is held that, In 
the abaenC8 of an expreB8 agree. 

mot to the contrary. the &liSp
ment of a bond or nOD-negotiable 
note Imports a guarantl that the 
assignee shall receive the full 
amount of the bond or Dote as
signed, If he fatla to collect the 
same b7 the exerclae of due dm
gence. Thomas T. Lbm (W. VL)', 
10 S. II. Rep. 878. 

61li'reDch T. Turll.er, 16 IDd. It. 
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ranty, still representations made by the vendor of the mort
gage as to the responsibility of the mortgagor and the value of 
the securities, which are false in fact, though honestly made 
in the belief that they. are true, if they are relied on and mis
lead the purchaser, are equivalent in legal effect to fraud and 
will give a right of action.42 But equity will not relieve a 
person who buys a mortgage upon real estate, where the title 
to the property is defective, as shown by the record, unleBB the 
aBBignor of the mortgage has made some statement respecting 
the title upon which the purchaser was justified in relying.4:! 
Where the assignor gives a certificate that he has not received 
any payment upon the notes described in the mortgage, with 
certain exceptions, which certificate proves ro be false, the 
aBBignee has a right of action in deceit, even though it was 
stated on the transfer of the mortgage that there should b(" 
no re~ourse against the aBBignor.44 

It is also held, in New York, tbat a guaranty given to a 
person to secure the payment of a mortgage that has been 
assigned to him, may, in the absence of any expreBB stipula
tions to the contrary, be aBBigned by him with the mortgage. 
"It is true that a guaranty could be so drawn as to be per
sonal, and to have force and effect only as to the party to 
whom it is given, and so as not to bc transferable or aBBignable 
to any other person. But in order thus to limit a guaranty, th~ 
language should be plain and peculiar and the intention of the 
parties should not be left in uncertainty. There is nothing 
personal about the guaranty of the payment of a mortgage, 
and it can only be made so by very expreBB and plain lan
guage. "4& And even where a third person, without considera
tion, joins with the mortgagee in indorsing a general guaranty 
on a bond and mortgage, in order to enable the mortgagee to 
("ffeet a sale of the same to a contemplated purchaser, he will 
be liable on his guaranty to a different purchaser, to whom the 
mortgage is sold a year later by the mortgagee, and who tab') 
it relying upon the guaranty.48 

UWebBter v. Batley, 81 Mich. 88. 
•• Vincent v. BeITY', 46 Iowa, 67L 
H Hener v. But, 126 Pa. SL 62, 

17 Atl. Rep. 262. 
.. StiUman v. Northrup, lot N. 

Y. 478, 17 N. B.. Rep. 17.. And lee 

Lemmon v. Strong, 69 Conl1. 448, 
22 AtL Rep. 298 • 

.. Tucker v. BlaudlD, 48 Bun, 
439. Compare Briggs v. Lathan. 
38 ~ 106, 13 Pac. Rep. 139 • 
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§ 203. Application for Insurance j BepreaentatiODl as to 
Incumbrance.-Policies of fire insurance usually provide that 
if the property to be insured, or any part of it, is incumbered, 
it must be so represented to the underwriters or the policy 
will be void, and sometimes it i.s made the duty of the appli
cant for insurance to make a full and true disclosure of aU 
facts within his knowledge which are material to the risk. 
Under either of these conditions it is incumbent upon one 
applying for insurance on his property, on being interrogated 
as to the incumbrances thereon, to make a full and substan
tially accurate statement of the incumbrances which rest upon 
it. If he falsely represents the title as being free and clear, 
when in fact the property is subject to a mortgage, this will 
avoid the policy so that he cannot recover upon it in case of 
a 10SS.1 Even though the mortgage is not recorded, still it is 
an "incumbrance" within the meaning of this provision and 
its existence must be disclosed, at the risk of invalidating the 

1 Stevens v. Queen IDS. Co:, 81 AlleD (Mass.) 239; Aetna Ins. Co. 
Wls. 336, 61 N. W. Rep. 666; Mur- v. Ruh, 40 Mich. 241. 
ph)' v. People's Fire Ins. Co., 7 

254 
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policy.1 But the applicant for insurance is not bound to make 
a statement concerning a mortgage which has been fully paid; 
nor to give information respecting one which is null and void 
for fraud practised upon him in its procurement.8 Nor must 
this rule be taken to mean that the condition of the property in 
respect to incumbrances must be stated with the utmost pre
cision and minute accuracy. A trifling error in regard to the 
amount due on a mortgage will not forfeit the contract of 
insurance, while, on the other hand, if the variation were of so 
great an amount in proportion to the value of the property, or 
if the true amount of the debt would so materially increase the 
risk, that the underwriter, ,having full information, would 
probably have refusecl it, then the misstatement must be re
garded as fatal to the poliey.4 For the purpose of acquiring 
this information, however, the agent who procures the insur
ance stands in the place of the company, and his knowledge 
is imputable to his principal; so that if the agent is truthfully 
informed by the assured as to the incumbrances on the prop
erty, or otherwise has actual knowledge of the same, and either 
omits to impart his knowledge to the company, or falsely repre
sents the property as being unincumbered, his acts will b(> 
deemed a waiver of ihe provision of the policy and the contract 
of insurance will not be invalidated by the Drlsrepresentation.:I 

Where the policy contains a provision that the company shall 
not be liable "for loss of property owned by any other party, 
1Jllless the interest of such party be stated in the policy," it 
is not avoided by the fact that the insurance was taken out in 
the name of a mortgagee of the premises (without a particular 
statement of his interest), when the mortgagor procured the 
policy to be written, in pursuance of an agreement to give th~ 
mortgagee further security, and paid the premium and after-

I Hutchins v. Cleveland Mut. 
IDa. Co., 11 Ohio St. 477. 

• Lycoming Fire Ina. Co. v. Jack
.oB, 83 Ill. 302 • 

• McNamara v. Dakota F. .I: M. 
Ina. Co., 1 S. Dak. 342, 47 N. W. 
Rep. 288; Phoenix Ins. Co. v. Ful
ton, 80 .Ga. 224, 4 8. E. Rep. 866; 
Smith v. AgrIcultural Ina. Co., 118 
N. Y. 618. 23 N. B. Rep. 883; Ryan 
v. Springfield F. .I: M. IDS. Co., 

46 Wla. 671; Glade v. Germania. 
Fire Ins. Co., 66 Iowa, 400 • 

II Weed v. London .I: L. F. Ins. 
Co., 116 N. Y. 106, 22 N. :& Rep . 
229; Bartlett v. Fireman's Fwal 
Ins. Co., 77 Iowa, 166, 41 N. W. 
Rep. 601; Boetcher v. Hawkeye 
Ins. Co., 47 Iowa, 263; Grlstock v. 
Royal Ins. Co., 84 Mich. 164, 47 
N. W. Rep. 549. 
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wards paid the mortgage debt.8 When the policy requires tht" 
assured to make a full and true disclosure of "aU facts material 
to the risk," the last word is not to be taken in the narrow 
sense of the hazard of the destruction of the property by fire, 
but as embracing the whole subject-matter of the contract of 
insurance; and in this wider sense it clearly includes the 
existence of a mortgage on the property.' 

§ 204. ltIortp,giDg Inaured PremiJeI; Effect OD Policy.
If real property is conveyed by mortgage or deed of trust, after 
the issuance of a policy of fire insurance on the improvements 
thereon, contrary to the express provisions of the policy, tht" 
contract of insurance will be avoided and no recovery can be 
had on the policy in case of 10ss.8 Where the condition of the 
policy is that it shall become void in case of an "alienation" 
of the property "by sale or otherwise" without the consent 
of the insurer, or in case simply of a "sale" of the premisea, 
or a "sale, alienation, transfer, or conveyance thereof," the 
incumbrance of the property by a mortgage or deed of trust 
does not come within the terms of the contract and will Dot 
avoid the insurance.9 And the same rule applies where the 

• Norwich Fire Ins. Co. v. Boom
er, 62 Dl. 442. 

t Towne v. Fitchburg Mut. F. 
Inl. Co., 7 Allen (Mal8.) 61; EI
llott v. Hamnton Ina. Co., 13 Gray 
(Mass.) 139. 

a OWelllng House Ina. Co. v. 
Shaner, 62 Ill. App. 126. The ex
ecutloll of a mortgage on the In
sured property Is of Itself an In
crease of the risk, and a decrease 
of the security of the Insurer, 
since It 1e188ns the Interest of the 
assured In the property. Lee v. 
Agricultural Ins. Co., 78 Iowa, 879, 
ft N. W. Rep. 683. 

• Aurora Fire Inl. Co. v. Eddy, 56 
Ill. 213; Commercial Ins. Co. v. 
Spankneble, 62 Ill. 63. This doc
trine resta upon the famlllar rule 
of law that any condition In a oon
tract which Ie Intended to operate 
by way of forfeiture Ihould be 
construed most strongl,. allalnst 
the party for whose benefit It Is 

InHrted. Thta rule requires tbai 
the term "alienate" Ihall be taken 
In Itl proper technical eenae, as 
designating only a voluntary con
veyance of a man's whole tiUe. 
legal and equitable. As a mort
gage leaves the owner In the poe-
8888lon of at least an equitable es
tate In the premises, and as he 
retalnl an insurable Interest. alld 
would suffer 1088 by the destruc
tion of the property, it ta evident 
that a mortgage cannot be re
garded as talUng within thta mean
ing of the term. The rule il said 
to be specially applicable where 
the .. ured held only an equity of 
redemption In the Inlured prem
Ieea, the same being mortgaged at 
the time the polley was written, 
and he merely executed another 
mortg .. e to a different person, and 
for a different amount, and applied 
the proceede to the payment ot the 
prior Incumbrance and to other 
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prohibitory clause of the policy is directed against a "volun
tary sale, transfer, or conveyance" of the premises.lo But the 
sale and conveyance of the property and taking back a mort· 
gage on the same to secure the purchase money (whereby the 
interest of the insured is reduced from that of an absolute 
owner to that of a mortgagee only) is an "alienation" of tho 
property within the meaning of the policy,l1 unless the com
pany consents in writing to a transfer of the policy to the 
purchaser and makes an indorsement that the loss, if any, shan 
be payable to the original owner, now the mortgagee.12 In 
another case, where the suit was on a policy containing this 
provision: "If any change takes place in the title or posses
sion of the property, whether by sale, legal process, judicial 
decree, voluntary transfer or conveyance, then the policy sha 11 
be void," it was held that the giving of a mortgage on the 
property was not embraced in this provision.lI 

On the other hand, policies sometimes contain a clause 
avoiding the insurance if the assured shall "incumber" the 
property. This of course includes a mortgage. But it is said 
that the placing of a mortgage upon a tract of land other than 
that upon which the insured house stands will not vitiate thl' 
policy, a provision therein prohibiting incumbrances without 
permilsion of the company, although the policy refers to the 
houae as atanding upon the aggregate number of acres.I ' And 
a mortgage which, as a matter of law, is void constitutes no 
incumbrance on the property. whatever the parties may have 
intended, and hence does not avoid the insurance.1I And a 
mere renewal or change of incumbrances on the insured prop
erty, in connection with the sale of a part of the land, does 
not necessarily create a breach of this condition. Whether or 
not there is a breach depends on whether the hazard is in· 
creased. If the incumbrance remaining on the property unsold 
is less in proportion to the quantity than was upon the whole 
property when the policy was issued, there is no breach.le 
P1ll'llOHL Aurora FIre In .. Co. v. 
Bdd7, &6 DL UI. 

101'rle&8D v. Allemanla Fire IDI. 
Co., 30 I'ed. Rep. W. 

11 Abbott v. Hampden lIut. 11'. 
Ine. Co •• 80 Me. 414. 

II Getmaa v. GuardIaD FIre IDL 
Co.. 48 Ill. App. _. 

18 BarUord F. IDL Co. v. Walab, 
1T 

64 Dl. 184; Hanover 11'. IDL Co. v. 
Connor, 20 Dl. App. J8'1. 

14 Phenix IDL Co. v. Bart, 19 
Dl. App. 617. 

u Watertown I'lre IDL 00. v. 
Grover .. Bater 8. II. Co., 41111oh. 
Ill, 1 N. W. ltep. 181. 1. au"'l v. Cedu Rapids IDI. 
Co., 71 Iowa. •• U N. W. Rep. IS. 
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§ 2015. Bame; Absolute Deeclaalllortgage.-A deed of con
veyance of real property, which is intended merely as a security 
for the payment of a debt, although it is in form absolute and 
unconditional, and which is accompanied by a bond for recon
veyance, or by a separate written instrument of defeasance, or 
even by a mere parol agreement for defeasance, is in legal 
effect nothing more than a mortgage itT and therefore will not 
invalidate a policy of insurance on the premises, which policy 
provides that the insurance shall become void if there is an 
"alienation," or a "sale," or a "voluntary transfer or con
veyance" of the property, or if there shall be a "change in the 
title or possession," without the consent of the insurer; and in 
an action on such policy, if a defense is made on this ground, 
parol evidence is admissible to show the real nature of the deed 
in question, and that it was not such a divestiture of the title 
out of the assured as contemplated by the restrictive clause of 
the policy.18 In one case, the policy prohibited any change in 
the title, or the mortgaging or incumbering of the property, 
and required the insured to be "the sole and unconditional 
owner" of the property. Yet even here it was held that there 
was no violation of the conditions of the policy by the execu
tion of a deed of the insured property, not followed by a trans
fer of possession, which was absolute in form, but meant only 
as a security for money to be advanced, when the money was 
never in fact advanced.a 

§ 206. Same; Alienation by Poreclonre.-The entry of a 
decree of strict foreclosure on a mortgage on the insured prop
erty, since it entirely divests all title and equities of the mort
gagor, is an "alienation" of the premises, within the meaning 
of the prohibitive clause of the policy; but the mere entry of 
a decree on a bill in chancery in ordinary proceedings for the 
foreclosure of the mortgage does not work this result; no 
alienation takes place until the decree is consummated by a 
sale made under it, the expiration of the period allowed for 

17 See supra, II 19, 20. 
11 Northern ABBurance Co. v. 

Chicago Mutual B • .I: L. ABB'n, 98 
Ill. App. 162; Barry v. Hamburg
Bremen F. Ina. Co., 110 N. Y. I, 
17 N. E. Rep. ~6; Walsh v. Fire 
ABB'n of Phlladelphla, 127 IIa8B. 
883; Bryan v. Traders' Ina. Co., 146 

Mass. 389,14 N. E. Rep. 464; Aetna 
Ins. Co. v. Jacobson, 106 Ill. App. 
283. Compare Western 1rIaBB. IDB. 
Co. v. Riker, 10 Mich. 279. 

11 German Ina. Co. v. Gibe, 162 
Ill. 261, 44 N. II. Rep. 490, a1Ilrm
Ing 69 Ill. App. 614. 
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redemption, and the vesting of title in the purchaser.20 But 
when the rights and title of the mortgagor are thus completely 
divested, it is an •• alienation, " as fully within the meaning of 
the policy as if the change of title had been accomplished by 
his voluntary conveyance.21 When the property is sold under 
the power contained in a deed of trust, or a mortgage with 
power of sale, but the sale is invalid, and the owner continut's 
to occupy and use the property, repudiating and denying the 
validity of the sale, and is so occupying it at the time of the 
loss, there is not such an alienation, or loss of interest in the 
property on his part, as will avoid the policy.22 Thus, where 
the mortgagee sold the land under a power of sale in the mort
gage, and bought it in himself, but the mortgagor remained 
in possession, and afterwards obtained a decree setting aside 
the sale and allowing him to redeem, it was held that such sale, 
being illegal, and made without the conscnt of the assured, did 
not cause a forfeiture of the policy, even though the policy 
contained a clause providing that the insurance should ccase in 
case of the .. entering or foreclosure of a mortgage. "23 But 
when a valid sale on foreclosure, followed by the vesting of 
title in the purchaser, has caused a forfeiture of the policy, it 
cannot be revived by the mere entry of an order of court, mafle 
by consent of all parties, setting aside the foreclosure decree; 
so that, where a loss occurs after the foreclosure and sale, there 
can be no recovery on the policy, though the action for such 
recovery is not begun until the foreclosure decree has been 
vacated.2• 

§ 207. Insurable Interest of ltIortgagor.-Where real prop
erty is subject to a mortgage, each of the parties thereto
mortgagor and mortgagee-has an insurable interest in the 
buildings on the premises; and the interest of both may b('! 
covered by one policy, or each may take out a separate policy 

10 Pearman T. Gould, 42 N. J. Eq. 
4; Marts v. Cumberland Mut. F. 
Ins. Co., « N. J. Law, 478; Essex 
Savings Bank v. Meriden F. Ins. 
Co., 67 Conn. 336, 17 AU. Rep. 930; 
Commercial Union Assur. Co. v. 
Scammon, 102 Ill. 46. 

21 Mcintire v. Norwich F. Ins. 
Co., 102 Mass., 230; Bishop v. Clay 
F. cI: M. Ins. Co., 46 Conn. 430. 

21 Commercial Union Assur. Co. 
v. Scammon, 126 Ill. 366, 12 N. E. 
Rep. 324. . 

23 Niagara F. Ins. Co. v. Scam
mon, 144 Ill. 490, 28 N. E. Rep. 919; 
Scammon v. Commercial Union 
Assur. Co., 20 Ill. App. 600. 

It Mount Vernon Mfg. Co. v. 
Summit County Mut. F. Ins. Co., 
10 Ohio St. 347. 
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for his own benefit.1Ii As remarked by the supreme court of 
Dlinois, "we believe no court has ever questioned that a mort
gagor has an insurable interest.' '18 And this is true notwith
standing the fact that the property may be mortgaged up to its 
full value.21 And although a mortgagor has conveyed his 
equity of redemption to another, he retains an insurable in
terest in the property if he remains liable for the payment of 
the mortgage debt; for in that case he has an interest in the 
preservation of the property charge<) with the payment of the 
debt.28 For the same reason, the grantee of the equity of re
demption has an insurable interest in the premises.- And 
generally, the owner of an equity of redemption has an insur
able interest equal to the value of the insurable property t>m
braced therein, whether or not he is personally liable for the 
mortgage debt.30 It is immaterial whether the mortgagor's 
equity of redemption has been voluntarily conveyed or taken 
on judicial process. At least, where the mortgagor's intert'R 
in the property, being an equity to redeem from the mortgage, 
has been seized and sold on execution against him, he retains 
an insurable interest in the property so long as he has a right 
to redeem from the execution sale.3l And even after the en
try of a decree for the foreclosure of the mortgage in ordi
nary proceedings for that purpose (not a decree of strict fore
closure), or after a sale of the property made in pursuance 
of such decree, the mortgagor retains an insurable interest 
in the property so long as he has a right to redeem from the 
foreclosure.82 

§208. lDaurance by lttorigagor for his own Benel'--In 
the absence of a covenant in the mortgage to keep the property 
insured for the protection of the mortgagee, the latter has no 

21 Honore v. Lamar F. Ins. Co .. 
61 Ill. 409; Westchester F. InB. 
Co. v. FOBter, 90 Ill. 121; Concord 
Union Mut. F. Ins. Co. v. Wood
bury, 46 Me. 447; Jackson v. Mas
sachusetts Mut. F. Ina. Co., 23 
Pick. (Maaa.) 418. 

II Lycoming F. InB. Co. v. Jack-
80n, 83 Ill. 302. 

IT Higginson v. Da11, 13 M .... 96; 
Gordon v. Massachusetts F. &: M. 
Ins. Co., 2 Pick. (Maaa.) 249. 

28 Buck v. Phoenix Ins. Co., 76 

Me. 686; WilBon v. Hill, 3 Mete. 
(Maaa.) 66. 

28 Agricultural Ina. Co. v. Clan
cey, 9 Ill. App. 137. 

8. Royal Ins. Co. v. sUnaon, 101 
U. S. 26. 

81 Strong v. Manufacturera' IDa. 
Co., 10 Pick. (M .... ) 40. 

8. Stephens v. IllInolB Mut. F. 
InB. Co., 43 nI. 827; Mechler v. 
Phoenix Ins. Co., 88 Wla., 66&; 
French v. Rogers, 16 N. B. In. 
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interelt in a policy of inmrance taken out by the mortgagor, 
or by one standing in the place of the mortgagor, for his own 
benefit." Policies of insurauce against' loss by fire are pl'r
IOn&l contracts with the assured, and do not attach to thc 
property inmred, nor in any manner go with the same as an 
incident to a conveyance or transfer of the title, or the crea
tion of a lien thereon, without expre88 agreement or manifest 
intention on the part of the assured that the insurance was ef
fected for the benefit of some other person interested in the 
property. Consequently, a mortgagee has no right to claim the 
benefit of a policy underwritten for the benefit of the mort
gagor on the mortgaged property in case of a 1088 by fire, 
unless where the policy has been assigned to him or expreS8ly 
made payable to him. The contract is strictly a personal con
tract for the benefit of the mortgagor, to which the mortgaree 
has no more title than any other ereditor." Conversely, a 
policy of inlUrance issued to the mortgagor, which provides 
that it shall be forfeited "if the &IJ81l1"Cd, or any other perIOn 
or parties interested" shall take out additional insurance, will 
Dot be vitiated by a policy taken out by the mortgagee with
out the consent of the mortgagor, sinee the mortgagee is not 
& person interested in the former policy." In another case, it 
appeared that the mortgagor of property procured a policT 
of inmrance in his own name. Afterwardlt a sale was made: 
under a power contained in the mortgage, and thereupon the 
purchaser at such sale, without the conaent of the mortgagor, 
insured the premises in his own name, and, on the destruction 
of the building by fire, collected the inmrance money under 
his policy. On a ~ill by the mortgagor, the sale was set aside, 
and an accounting had in respect to the money 80 received. 
It was held that this was no bar to an action by the mortgagor 
to recover on his prior policy, for the 1088 sustained.8s 

§ 009. Oovenant of Mortgagor to 1DIure.-A covenant in a 
mortgage, to the effect that the mortgagor will keep the build
ings on the mortgaged premises insured for the benefit of the 
mortgagee, is as binding as any other condition of the mort
gage; and the mortgagor is not excused from its punctual 

• a RraD v. AdamllOll, 67 Iowa, 30, 
10 N. W. Rep. 287. 

•• LfDdle:r v. Orr, 83 m. App, 70. 
&I Niagara F. IDa. Co. v. Scam-

mOD, 144 III. 490,28 N. E. Rep. 91' • 
.e Commercial UDloD Aaaur. Co. 

v. ScammoD, 126 III. 366, 18 N. B. 
Rep. 681. 
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performance by the fact that, at the time of the exeelttion of 
the mortgage, he was informed by the mortgagee'B agent that 
the latter would insure the premises.a1 But a mortgagor who 
has agreed to insure the property in a fixed sum for the benefit 
of the mortgagee has the right, nevertheless, to procure addi
tional insurance in favor of himBelf or of a subsequent incum
brancer, so long as the total insurance. does not exceed the 
value of the property.aa And where the mortgagor fulfills his 
covenant, by effecting insurance which is acceptable to the 
mortgagee, though one of the companies in which the insur
ance is written afterwards becomes insolvent, the mortgagee 
has no claim upon other insurance taken out by the mortgagor 
for his own benefit and protection, after the satisfaction of the 
covenant to insure.al 

§ 210. Same; OhargiDg Mortgagor with Premi1Ulll.-1f 
there is no provision in the mortgagl.' requiring the mortgagor 
to keep the property insured, or authorizing the mortgagee to 
do so, the latter cannot charge the mortgagor with premiums 
paid by him for insurance taken out for his own interest and 
benefit.'o But if the mortgage contains a covenant to insure, 
and the mortgagor fails or refuses to fulfill it, it is proper for 
the mortgagee to take out insurance, and he may add to his 
mortgage debt the amount paid in premiums, if fair and reason
able." So also, where the mortgage is transferred by the 
mortgagee, as collateral security for a debt of his own, the 
assignee is entitled, on a bill in equity against him to redeem, 
to the allowance of sums paid by him for insurance while the 
mortgagor did not insure.'s If the mortgage provides that the 
mortgagor shall keep the property insured, and that any sums 
advanced by the mortgagee for that purpose shall be allowed 
him out of the proceeds of sale on foreclosure, it is not neces
sary for the mortga~e to make a demand upon the mortgagor 
before renewing the insurance, the policy expiring during the-

IT Brant v. Gallup, 111111. 487. 
.. Klrchgraber v. Park, 67 MOo 

App.36. 
•• Nordyke &: Marmon Co. v. 

Gary, 112 IDeL 635, 13 N. Jil. Rep. 
683. 

to Saunders v. Frost, & Pick. 
(M&88.) 269. 

U LelaDd v. Collver, 34 Mich. 

418; Carr v. Hodge, 130 Masa. 65: 
RoblDSOD v. Sulter, 85 Ga. 876, 11 
S. E. Rep. 887; Burgees v. South
bridge Sav. Bank, 2 Fed. Rep. 600; 
Mix v. HotchklBB, 14 CODD. 32; 
Barthell v. S;yveraoD, 64 Iowa, 160, 
8 N. W. Rep. 178. 

41 MODtague v. BoatoD I: A. R
Co., 124 Maaa. 242. 
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life of the mortgage.'· But it has been held that, where the 
mortgage authorizes the inclusion in a decree of foreclosure of 
all "moneys advanced for taxes and assessments and other 
liens," without more, the court cannot properly include the 
amount of a premium paid by the mortgagee, for insurance on 
the mortgaged premises, although the mortgagor covenanted to 
keep up the insurance and failed to do so." As a corollary 
to the main rule above stated, it is hel<\Jhat if the mortgagee 
charges the mortgagor with the cost of insurance paid for by 
him, he should account to the mortgagor for any rebate of 
premium obtained by him from the insurance company upon a 
cancellation of the policy.f5 

§ 211. Same; ltIortgagee'. Equitable Lien on PoIicy.-A 
covenant or a contract expressed or implied by the mortgagor 
that he will keep the mortgaged premises insured during the 
existence of the mortgage, for the benefit of the mortgagee, 
will create an equitable lien in favor of the latter, to the extent 
of his interest in the property, upon the money due for a loss 
under a policy taken out by the mortgagor in his own name 
upon the mortgaged property; and this, although the policy 
is not assigned to the mortgagee, nor made payable to him, 
and there is nothing on its face to show his interest.'s In this 
condition of affairs, wheu a loss occurs, it is proper for the 
mortgagee to give notice of his claims on the policy to the 
insurance company, and after receiving such notice, the com· 
pany cannot pay the· loss to the mortgagor or to any other 
claimant, except at its peril, until the rights of the mortgagee 
shall have been adjusted.f7 This equitable lien also will be 
.valid as against the assignee in bankruptcy of the mortgagor. '8 

And so, where the mortgagor, in pursuance of his covenant, 
takes out policies of insurance to an amount sufficient to cover 
the mortgage debt, in favor of the mortgagee, and afterwardoi 

n Baker v. Jacobson, 183 Ill. 171, 
65 N. E. Rep. 724 . 

•• Culver v. Brinkerhoff, 180 Ill. 
548, 64 N. E. Rep. 586, reversing 
76 Ill. App. 679. 

41 Parker v. Trustees of Smith 
Charities, 127 Mass. 499. 

.8 Norwich Ins. Co. v. Boomer, 
62 m. 442; Grange Mill Co. v. 
Western ASBur. Co., 118 Ill. 396, 9 

N. E. Rep. 274; Wheeler v. Factors' 
&: Traders' Ins. Co., 101 U. S. 439; 
Nichols v. Baxter, 6 R. I. 491. 

"Grange Mill Co. v. Western 
Assur. Co., 118 Ill. 396, 9 N. E. 
Rep. 274. 

48 In re Sands Ale Brewing Co. 
(U. S. Dlst. Ct. N. D. Ill.) 3 BIBB. 
175. 
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takes out other policies which are made payable to other per
sons, and upon the occurrence of a 1088, all the policies are 
scaled, so that those payable to the mortgagee do. not cover 
his debt, he is entitled to payment from the balance of the 
policies before the named beneficiaries receive any sum." 

§ 212. AasigDment of Policy \0 lIIortgagee.-When the morl
gagor of property takes out insurance in his own name, and 
then auigns the policy to the mortgagee as collateral security 
for the payment of the mortgage debt, with the consent of the 
insurer, where that is nece88&ry, the a88ignee takes the poliey 
subject to all the conditions which it contains, and his equities 
confer no higher right in this respect. Consequently, if thb 
auignor, at the time a lOBI occurs, has forfeited all right of 
recovery, by violating the conditions of the policy, his a88ignee 
occupies the same position, and cannot recover." The insur
ance; it will be observed, remains the insurance of the mort
gagor, and no new contract between the insurer and the mort
gagee is created by the assignment; the right of action on the 
policy is merely transferred as a security for the debt and as 
incident thereto. Hence, when the mortgage debt is satisfted 
in any manner, even by a sale under a decree of foreclosure, 
the mortgagor is entitled to the return of his policy if it is 
still in force.1I1 Without an actual return or re-a88ignment of 
the policy, he will become subrogated in equity to the rights of 
the mortgagee, so as to be enabled to maintain an action on 
the policy if a loss takes place. III Similar principles govern the 
case where the mortgagee takes out the insurance and assigns 
the policy to a third person, to whom he also assigns the 
mortgage and the debt which it secures. 11tus, where the in
sured held certain notes secured by a mortgage upon a house 
which he procured to be insured, and he afterwards, before a 
loss occurred, assigned the notes and mortgage and the policy, 
with the assent of the insurer, it was held that the ultimate 
liability of the assured upon his assignment of the notes, and 
his consequent interest in having the insurance money go to 
the satisfaction of thesc notes in the hands of his &88ignee 

"WUaon v. Hakea, 36 Ill. App. 
539. 

10 nUnol. Mut. F. Ina. Co. v. FIx, 
63 Ill. 161; Home Mut. F. Ina. CO. 
T. Haualeln, 60 Ill. 621; Carpenter 
T. ProvIdence-Washington In •. Co., 
16 Pet. 496. Compare New Eng-

land F. &: M. Ina. CO. T. Wetmore. 
32 Ill. 221. 

11 Digby T. National Loan &: 
Bldg. A .. ·n, 60 Ill. App. 644. 

n Blllinga T. German Ina. Co .• 34 
Nebr. 602, 62 N. W. Rep. 397. 
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eonatituted a IUftlcient interest to authorize him to sue in his 
01VIl name for a recovery of the insurance money.BI 

§ 213. Effect of Maldng Policy Payable io lIrI~.
Instead of assigning a policy of insurance as collateral security 
for the mortgage debt, it is not uncommon to indorse on th(o 
policy a provision making the "loss, if any, payable to [the 
mortgagee by name] as his interest shall appear." The legal 
e1fect of such an indorsement, when assented to by the insurer, 
is an agreement that the latter will pay the 1088 arising under 
the policy, if any there be, to the mortgagee to the extent of 
his lien or charge upon the premises.1It It operates to give 
the mortgagee precisely the same rights and interests in the 
policy which he would have had if, without such words, the 
policy had been assigned as collateral security to the mortgage 
debt.1IS .. In such a case," it is said, .. it is very clear that, in 
case of 1088, the insurers must pay the whole amount of the 
loss without regard to the fact that the debt has or has not 
been paid. If the mortgage debt has not been paid, the money 
reeeived will go to pay it pro tanto, and thus inure to the bene
fit of the mortgagor, by leaving so much less of his debt for 
him to pay. If the mortgage debt has been paid, then the 1088, 

when received by the mortgagee-, is received from a fund placed 
in his hands for a special purpose which has been accom
plished; it is the procceds of an insurance of the interest of 
the mortgagor, by a contract with him, on a consideration 
made by him; and of course he receivcs it to the use of the 
mortgagor, and must account to him for it. "118 

AJJ to the right of action on a policy so indorsed, it was at 
one time thought that the suit should be brought in the name of 
the mortgagor for the use of the mortgagee ;117 then that the 
mortgagee might institute the action, but must use the name 
of the mortgagor.Ba But now the decisions hold that a policy 
or insurance indorsed payable to the mortgagee, as his interest 
may appear, is in effect an independent contract with the mort-

II New England F. &: M. InB. Co. 
1'. Wetmore, 32 DL 22L 

"Slas v. Roger Wllliams Ins. 
Co., 8 Fed. Rep. 187. 

.1 Connecticut Mut. Life Ins. Co. 
1'. Scammon (Clret. Ct. u. S., N. 
D. Ill.), 4 Fed. Rep. 163, afIlrmed, 
117 U. S. 634. 

I. King 1'. State Mut. F. InB. Co., 
7 Cusb. (MaBS.) 1. 

IT Illinois F. Ins. Co. 1'. Stanton, 
67 Ill. 354; Frlemansdorf v. Water
town Ins. Co., 1 Fed. Rep. 68. 

I. Peterson 1'. Hartford F. Ins. 
Co., 87 Ill. App. 667. 
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gagee which may be enforced· in his own name.11I Still, the 
insurance remains an insurance of the mortgagor's interest; 
and hence, just as in the case of an assignment of the policy 
as collateral, the mortgagee takes it subject to all the conditions 
contained in the policy, and no recovery can be had, merely in 
consequence of the equities of the mortgagee, if the mortgagor 
has lost the right to recover by violating the terms of the 
contract.so Thus, if the assured has done any act in regard 
to the propert, which would avoid the policy, as, by leaving 
the premises vacant and unoccupied contrary to a stipulation in 
that regard, this will continue to be a good aefense for 
the insurance company, notwithstanding the direction with 
reference to the payment of the loss to the mortgagee.SI So, 
where the policy provides that if the insured shall take out any 
other insurance without the consent of the insurer the policy 
shall be void, it is rendered void by the subsequent act of the 
mortgagor in taking out an insurance on his own interest as 
mortgagor, although the policy in question was really paid 
for by the mortgagee and was made payable to him as his 
interest might appear.S2 But when the policy provides that, 
in case an interest shall exist in favor of a mortgagee, "the 
conditions hereinbefore contained shall apply in the manner 
expressed in such provisions and conditions of insurance re
lating to such interest as shall be written upon, attached, or 
appended thereto," the mortgagee is subjected to those con
ditions only which are stipulated in the part of the policy evi
dencing his interest, and unless it is therein stated, he is not 
bound to make proof of loss and bring suit according to the 
conditions imposed upon the insured in the body of the policy." 

§214. Samej Adjustment of Loaa.-A mortgagee, to whom 
a policy of fire insurance is made payable in case of loss, is 
not bound by an adjustment of such a loss effected without his 

De prawtord T. Aachen A Munich 
F. Ins. Co., 100 Ill. App. 454, af
firmed, 199 Ill. 367. 

eo Illlnois Mut. F. Ins. Co. T. Fix, 
53 Ill. 151; Hale T. Mechanics' Mut. 
F. Ins. Co., 6 Gray (Mus.) 169; 
Brunswick Say. Inst. v. Commer
cial Union Ins. Co., 68 Me. 313; 
Loring T. Manufacturers' Ina. Co., 
8 Gray (Mass.) 28. 

II FrankUn Eav. Inzt. v. Central 

Mut. F. Ina. Co.. 119 IIaaa. 240; 
Smlth T. Union Ina. Co., 120 Kaaa. 
90; Fitchburg Sal'. Bank T. Am
azon Ins. Co., 125 Maaa. 43L 

82 SlaB T. Roger WilHam. Ina. 
Co., 8 Fed. Rep. 187; Continental 
Ins. CO. T. Hulman, 92 Ill. 145. 

la Queen Ina. CO. T. Dearborn 
Savings, L. A B. Au'n, 176 Ill. 116, 
51 N. E. Rep. 717. 
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knowledge or consent by the assured, the mortgagor, with the 
insurance company.'· So, although the policy provides that, 
at the request of either party, the 1088 shall be fixed byarbi
trators, and the amount so fixed shall be binding on the par
ties, the mortgagee to whom the policy has been made payable 
will not be bound by the result of an arbitration entered into 
between the insured and the company, without the authority 
or consent of the mortgagee.'11 

§ 11&. 8pecialltlO11gage Olaue in Poliq.-In modern times, 
policies of insurance written on property which is incumbered 
by mortgage usually contain a "special mortgage clause." 
This clause provides that the insurance, as to the interest of 
the mortgagee therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the property, nor by 
the occupation of the premises for purposes more hazardous 
than are permitted by the policy; that the mortgagee shall 
notify the inaurance company of any change of ownership or 
any increase of hazard coming to his knowledge, and shall pay 
for any increase of hazard not permitted to the owner; that, 
whenever the company shall pay to the mortgagee any sum for 
a 1088 under the policy, and shall claim that, as to the mort
gagor or owner, no liability therefor ensted, it shall at once 
be legally subrogated to all the rights of the mortgagee, under 
all the securities held as collateral to the mortgage debt, to the 
extent of such payment, or may, at its option, pl'Y to the mort
gagee the whole principal due or accruing on the mortgage, 
with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and other securities; but that 
no such subrogation shall impair the right of the mortgagee 
to recover the full amount of his claim. The effect of thi" 
clause is to make a new and separate contract between the 
mortgagee and the insurance company, and to effect a separate 
insurance of the interest of the mortgagee, which is dependent 
for its validity solely upon the course of action between those 
partiel, and is not affected by any act or neglect of the mort-

.. BarrlDBton v. Fitchburg Mut. 
F. Ina. Co., 12. Maaa. 126; Hall v. 
Fire AaaoclaUon of PhUadelphia. 
64 N. H. 406, 13 AtL Rep. 648; 
Hathaway v. Orient Ina. Co., 18f 
N. Y. 409. 

8. Bergman v. Commercial Union 
Aaaur. Co., 92 Ky. 494, 18 S. W. 
Rep. 1Z2; Brown v. Roger Wlll
lama Ina. Co., 6 R. I. 894. 
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gagor, of which the mortgagee is ignorant, whether occurring 
or permitted prior or subsequent to the issue of the mortgage 
clause." Even the voluntary destruction of the insured premo 
ises by the owner will not prevent a recovery by the mort· 
gageeP And additional insurance procured by the mortgagor, 
in which the mortgagee has no interest, will not affect the lat· 
ter', right to recover the ·full amount of the policy, although 
the policy also provides that the insurer shall not be liablo 
for a greater proportion of any 1088 than the amount therE-by 
insured shall bear to the whole amount of insurance on the 
property.ss And since, under this clause, the mortgagee be
comes privy to the promise of the insurance company con· 
tained in the policy, to pay the 1088 to him, he may maintain 
a suit at law on that promise in his own name.S9 But thl' 
failure of the mortgagl'e to comply with the conditions of the 
clause, imposing particular duties on him, suspends the opera· 
tion of the same, and leaves in force the stipulations in the 
policy as to the acts on the part of the owner or mortgagor 
which will operate to forfeit the policy.TO And when a question 
arises as to the mortgagee's right to recover a 1088 from the 
insurance company, under this clause, and at the same tbne an 
action is brought to foreclose the mortgage, the mortgagor 
cannot defeat complainant's recovery, nor claim the right to 
set off the amount of the policies against the amount due on 
the mortgage, so long as the question between the mortgagee 
and the insurance company remains undetermined.Tl 

A further result of the insertion of this "mortgage clause" 
is to deprive the mortgagor of all beneficial interest in the 
policy, though it was originally written in his name, and con
sequently a payment to the mortgagee, under the policy, will 
not discharge the mortgage, but merely subrogate the inaurer 
to the mortgagee's rights under it. Hence if the mortgagor 
desires to redeem, he must pay to the insurance company the 
full amount of the mortgage debt; he cannot claim to have it 

.. SyDdlcate Ina. Co. v. BohJl, U 
C. C. A. 681, 86 Fed. Rep. 166. 

IT Hartford Fire Ina. Co. v. Will
lama, 11 C. C. A. 108, 18 Fed. Rep. 
926. 

88 Eddy Y. London AaUl'UlCle 

Corp., 148 N. Y. 311, 88 N. E. Rep. 
307. 

•• Hartford Fire Ina. Co. Y. Ol
cott, 97 111. 439; Meriden SaYlDP 
Bank v. Home Mut. IDa. Co., 10 
Conn. 198. 

,t OrIn,by T. Ph08Jllz IIlL Co., I 
S. Dalt. ft, 68 N. W. Rep. 101. 

n Detwiler v. Hibbard, .. IlL 
App.82. 
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1217] INSURANCE OF lIIORTGAGBlD PROPBlRTY. 269 

reduced by the amount paid on the 10ss.72 But the insurance 
company, on payment to the mortgagee, will not become subro
gated to his rights, unless it was in fact not liable on the policy 
as against the mortgagor.Ta . 

1 216. Application of lDauranoe 1II0D87 Beoeived bJ lIIort
,....-If insurance on the mortgaged property is taken out 
by the mortgagor in his own name, and assigned or made pay
able to the mortgagee; or if the latter procures insurance upon 
the interest and in the name of the mortgagor, at the request 
or by the authority of the mortgagor, or under circumstances 
which would make him chargeable with the premium; then tht." 
mortgagee will have the right to collect the whole amount of 
a loss, but the mortgagor will be entitled to have the insurance 
money 80 collected by the mortgagee go in reduction of the 
mortgage debt.T' And if several notes, payable at different 
times, were secured by the mortgage, and are all overdue, the 
insurance money 80 collected is to be applied first to the pay
ment of interest on all the notes, and the surplus to the pay
ment of the principal of the notes in the order of their matur
ity.TII But the payment made by the insurance company to 
the mortgagee cannot be appropriated to the payment of the 
mortgage debt before it becomes due, without the consent of 
the mortgagor.Ta 

§ 217. lDI1lrable Interest of ltIortppe.-Each of the par
ties to a mortgage of realty-the mortgagee as well as the 
mortgagor-has an insurable interest in the improvements 
thereon. The interest of both may be covered in one policy, 
or each may take out a separate policy on his own interest and 
for his own benefit.TT And the fact that the mortgagor has 
a prior insurance upon his interest will not defeat a policy 
afterwards taken out on the same property by the mortgagee 
in his own name or in the names of both, when the loss is made 

12 Allen T. Watertown Fire Ina. 
Co., 132 Mus. 480. 

"Traders' Ina. Co. v. Race. 141 
TIL 338. 29 N. BI. Rep. 848, and 31 
N. BI. Rep. 392. 

14 Honore v. Lamar Fire Iu. 
Co., 61 m. 408. 

71 Larrabee v. Lumbert. 32 lie. 
9'1; Concord Union Ina. Co. v. 
Woodbury, 46 lie. 44'1. 

f8 Gordon v. Ware Savings Bank. 
116 Mua. 688. 

TT Honore v. Lamar Fin Ina. Co., 
61 m. 409; Concord Union Ina. Co. 
v. Woodbury, 46 Me. '47; Jackson 
v. llaaaac:huaetta lIut. F. Ina. Co., 
23 Pick. (JIaaa.) 418, 34 Am. Dec. 
89. 
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payable to the mortgagee and the mortgagor is not privy to ita 
issue; to constitute a double insurance, within the prohibitions 
of a policy, the two policies must not only be for the benefit of 
the same person and on the same subject, but also for the same 
entire risk.Ts It is also held that different mortgagees of the 
same property have independent interests which each may 
insure for his own benefit to the full amount;" that a trustee 
in a deed of trust in the nature of a mortgage has an insurable 
interest in the mortgaged property distinct from that of the 
mortgagor ;so and that, when the original mortgagee has as
signed the mortgage to a third person, and indorsed over to him 
the note secured by the mortgage, he still retains an insurable 
interest in the mortgaged property, in consequence of his lia
bility on his indorsement.at 

§ US. ltIorigagee IDaurfDg His Separate IDtereIt.-When 
the mortgagee insures his own interest in the mortgaged prop
erty, at his own expense and for his own benefit, and a 1088 by 
fire occurs and the amount of the insurance is paid to him, 
such payment does not operate as a payment pro tanto on the 
mortgage debt; the mortgagor has no claim upon the proceeds 
of the policy, and cannot require the mortgagee to apply the 
insurance money on the debt.s2 But of course, in this casE', 
the mortgagee has no right to charge the mortgagor with the 
amount of the premium paid." It is said that "the contract ot 
insurance with the mortgagee is not an insurance of the debt 
or of the payment of the debt; that would be an insurance of 
the solvency of the debtor."s, But it must be regarded as 80 

far an insurance of the mortgagee's debt that "if the debt is 
afterwards paid or extinguished, the policy ceases from thst 
time to have any operation, and even if the premises insured 
are subsequently destroyed by fire, he has no right to recover 

11 Weatchelter Fire IDI. Co. V. 12 HODore v. Lamar Fire IDS. Co., 
FOlter, 90 Ill. 121; Niagara Fire 61 IlL 409; El)' v. EI)', 80 IlL 611; 
IDI. Co. V. ScammOD, 144 Ill. 490, Russell T. Southard, 12 How. 119, 
28 N. E. Rep. 919. 167; StlDchfleld T. MllllkeD, 71 Me. 

Tt Fox T. PheDlx Fire IDa. Co., 667. 
62 Me. 333. 1"Clark v. WashlngtoD IDS. Co., I. Dick v. FrankllD Fire IDa. Co.. 100 Masa. 609. 
10 Mo. App. 376, a1!lrmed ID 81110. I. KiDg v. State Mut. F. IDS. Co., 
103. 7 CUh. (M888.) L 

81 W11l1ama T. Roger WllUama 
IDa. Co., 107 Masa. 377. 
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for the 1088, for he sustains no damage thereby; neither can thc 
mortgagor take advantage of the policy, for he has no interest 
whatsoever therein. On the other hand, if the premises arp. 
destroyed by fire before any payment or extinguishment of 
the mortgage, the underwriters are bound to pay the amount 
of the debt to the mortgagee, if it does not exceed the insur
ance. But then, upon such payment, the underwriters are en
titled to an assignment of the debt from the mortgagee, and 
may recover the same amount from the mortgagor, either at 
law or in equity according to circumstances; for the payment 
of the insurance by the underwriters does not in such a case 
discharge the mortgagor from the debt, but only changes the 
creditor."811 The decisions in Illinois, as in other states, fully 
recognize the rule that, in such a case, the insurance company 
is entitled to be subrogated to the rights and remedies of the 
mortgagee.8e Or practically the same result may be accom
plished by a clause in the policy providing that, upon payment 
of the 1088 to the mortgagee, he shall assign the mortgage to 
the insurance company; and it is held to be a sufficient com
pliance with such a clause if he assigns 80 much of the mort
gage debt as will cover the amount of the insurance; he is not 
required to assign the entire debt when it exceeds the amount 
insured. And it is not an unreasonable condition, upon making 
such an assignment, to require that the insurance company 
shall bear the cost of foreclosing the mortgage or otherwise 
collecting the debt.8T 

Where buildings on a property which is subject to a deed of 
trust are burned, and the insurance money is collected by the 
trustee, at a time when the mortgagor is not in default, it is 
not the duty of the trustee to apply it on the loan, or to pay it 
over to the mortgagor on a mere promise to rebuild. The insur
ance money takes the place of the buildings destroyed ane! 
becomes a part of the security for the debt. It is to be helel 
until the mortgage falls due, and then applied in part pay
ment. If, in the mean time, the trustee should have wasted it, 
the mortgagor can compel him to account for the amount re
ceived by him, and to reduce the mortgage debt pro tanto.88 

II Carpenter v. Providence
Waahlngton Ins. Co., 16 Pet. .96. 

II Honore v. Lamar Fire Ina. 
Co., 61 m. .09: Washington FIre 
Ina. Co. v. Kelly, 32 Md. 421. 

8T New England F. &: M. Ina. Co. 
v. Wetmore, 32 DI.221. 

II Fergus v. Wilmarth, 117 DI. 
M2. 7 N. E. Rep. 608. 
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CHAPTER XVDI. 

TAXATION OF MORTGAGES AND OF MORTGAGED LANDS. 

§ 219. TuatiOD ot Mortgages. 
220. Not IDvalld as Double Tu

atioD. 
121. Situs ot Mortpges tor Pur

poses ot TuatioD. 
222. Same; Case" ot "State Tax 

OD ForellD-Held BoDda." 
223. Same; Mortgages Held by 

NOD-ResideDts. 
22 •• Same; Mortgages ID Handa 

ot Local AgeDts. 
UG. Aasessment ot TaQI OD 

Mortpged LaDds. 
U8. ReJative Rank ot Tax LIeD 

and Mortpge UeD. 

1227. PaymeDt ot Tues by lIort
sagor. 

228. Effect ot Tu Clause in Mort
gage. 

229. PaymeDt ot Tu:ea b7 Mort
Sages. 

230. Tax Sale ot lIortppd 
Lands. 

23L Notice of RedemptioD from 
Tu Sale. 

211. RedemptioD or Purchue al 
OutataDdlDg Tu 'ntle. 

133. Bult to Set Aside Tax BaJe. 

I S19. Taxation of MoI1pgll.-Debts secured by morip,. 
on realty are property within the meaning of the provision ill 
the state constitution authorizing the legislature to provide for 
levying a tax on every person in proportion to the value of hil 
propel'ty.l And accordingly, it iaJ provided by statute that 
.. every perlOn of full age and sound mind, being a resident of 
this state," shall list for the purposes of taxation U all his mon
eys, credits, bonds - • • moneys loaned or invested He shan 
also list all moneys and other perlOnal property inveatl'd, 
loaned, or otherwise controlled by him a8 the agent.or attol'D.8Y, 
or on account, of any other person or persons, company, or 
corporation whatsoever. "I A debt secured by mortgage is 
taxable to the person who is the real and beneficial OWDer of it 
at the time. But it is said that "when a mortgage is made to a 
trustee for bondholders, the mortgage interest is taxable to tile 
trustee who represents them, as it would have been to the bond
holders themselves if the mortgage had been made to the. 
directly."8 The provisions of the tax laws apply not only to 
lQOrtaalles ~n the ordinary form, but also to deeds of truat in 

• People T. WorthlqtoA, J1 UL 
171. 

• Rev. Stat. Ill. c. 120. § 8. 

• KDl&ht Y. Clt)r ot BoIItoD, 1D 
II .... 651. 35 N. B. Rep. 81 • 
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1221] TAUTION 01' KORNA-GBI. 273 

the nature of • mortpge, ,and to ablplute deedJ held only &I 

securit;y for a lOaD. ThUl, it is enacted that "where a deed 
for real estate is held for the payment of a BUm of mone)", 
such SUID, 80 secured, shall be held to be personal propert)", and 
shan be listed and aSBessed [for taxation] as credits.'" In 
fact if the transaction really amounts to a mortgage, whatevel' 
may be its form, the grantee is taxable as a mortgagee; but 
not if it amounts to no more than a sale of the land to the 
grantee, with a right in the grantor to repurchase.1I It is also 
held that a certificate of purchase of real estate, issued b)" R. 

master in chancery upon a sale made under a decree of fore
closure, which entitles the holder to receive the amount of his 
bid with interest in ease the premises shall be redeemed within 
a specified time, or to receive a deed of the premises if not so 
redeemed, is taxable property, and its value is presumed to be 
the amount of the purchaser's bid.' 

It remains to be stated that a law imposing a tax upon mort
gages does not impair the obligation of the contract between 
the debtor and the creditor, within the meaning of the consti
tutional prohibitions, although it applies to mortgage contracts 
made before its enactment, and which were not taxable at the 
time of their execution.' 

I ao. .ot IJavaJid u Double 'luatioD.-Wherever the ques
tion haa arisen, it has been held that the eonstitutional or 
statutory provisions against double taxation do not prevent 
the legis!ature from imposing a tax upon mortgages, or rathel', 
upon debts secured by mortgage, although at the same time 
the real propert)" covered b)" the mortgage may be taxable lind 
may be taxed to the owner of the equity of redemption at its 
full value.' 

1m. ... of IIoI1pgeI for PurpGIII of 'lu:aUon.-It is a 
well-settled rule that intangible personal property has its only 
situs, for purposes of taxation, at the place of its owner's 
domicile; and a mortgage (considered as representing a debt) 
follows its owner's person, and is a.saessable for taxation only 

• Rev. Stat. nt. c. 102, § 21. 
• Thomaa v. Bolmea Colmt7. 87 

JIlaa. 764. 7 Soutb. Rep. &61. 
• WecJlbPJ7 Y. Caue1l, 184 IU. 

•• • N. B. Rep. 978. 
'Mumford v. Sewall, 1l~. 67, 

u 

4 Pac. Rep. &16; Du4ee Kon.ace 
Co. v. ScJlool DI8trIet, 18 Feel. Bep. 
8H. 

• Appeal Tax Court Y. :alee. &0 
... 102; Laauu' Y. Palmer, 18 lI'la . 
147; People v. Board of SUI*'-
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at the place where he resides.- It is immaterial that the mort
gage may be recorded, or the mortgaged premises situated, in 
another jurisdiction.tO And it does not affect the operation 
of this rule that the documents evidencing the debt-the mort· 
gage and the notes or bonds which it secures-may not be 
physically present at the place of taxation.ll Taxation is not 
imposed on the papers, but on the debt; and that is inseparable 
from the owner's domicile, except in the case of investment 
tlecurities held by a local agent for a non-resident principal, 
which will be noticed in a later section. Again, the situs of 
the land covered by the mortgage is not material in fixing the 
situs of the mortgage debt for purposes of taxation. It is com
petent for a state to tax one of its resident citizens for a debt 
due to him from a citizen of another state, which is evidenced 
'by the note or bond of the debtor secured by mortgage on real 
estate situated in the state of the debtor's residence.u And 
conversely, although the lands covered by a mortgage may lie 
in a given state, where also the mortgagor resides and where 
the mortgage is recorded, 80 that the realty will be taxable in 
that state, yet it is not competent for that state to impose a 
tax on the mortgage debt if it is held and owned by a non
resident.11 And unless there is some statutory provision to 
the contrary, a debt for money loaned by a citizen of one state 
to a citizen of another state is taxable in the state and county 
where the creditor resides, although the debt may be payable 
at the place of the debtor's residence to an agent of the cred
itor.u 

§ 222. Same; Oase of "State Tax on Poreip-Beld Bonc1a." 
-In a celebrated case before the Supreme Court of the United 
States, it was held that bonds issued by a railroad company 
are property in the hands of the holders, and when they are 
held by non-residents of the state in which the company was 
incorporated, they are property which is beyond the jurisdic-

vlson, 71 Mlch. 18, 88 N. W. Rep. 
888: People v. Whartenb7, 88 Cal. 
46L 

• Worthington v. Sebastian, 26 
Ohio st. 1; Latrobe v. MQ'or of 
Baltimore, 18 Md. 18; Barber v. 
Farr, 1i4 Iowa, 1i7. 

. 10 Latrobe v. JIa70r of BalU
more, 18 Md. 13. 

11 Hunter v. Board of Supenle
on, 88 Iowa. 878. 
. 11 Kirtland v. Hotchklaa, 100 U. 
S.48L 

'11 Senour v. Ruth, 140 Ind. 818, 
38 N. B. Rep. 848. 

it Scripps v. Board of Review of 
Fulton Count7, 188 DL J'l8, Iii N • 
B. Rep. 700. 

Digitized by Coogle 



1224] . TAXATION OF MORTGAGBS. 275 

tion of that state. And hence a law of the state which requires 
the treasurer of such a company to deduct and retain a cer
tain percentage of the interest due on the bonda, by way of a 
state tax, when the bonda are made and payable out of the 
state to non-residents, being citizens of other states, and held 
by them, is invalid. It was said: "It is undoubtedly true that 
the actual situs of personal property which has a visible and 
tangible existence, and not the domicile of its owner, will, in 
many cases, determine the state in which it may be taxed. 
The same is true of public securities consisting of state bonda 
and bonda of municipal bodies, and circulating notes of bank
ing institutions. The former, by general usage, have acquired 
the character of, and are treated as, property in the plactl 
where they are found, though removed from the domicile of 
the owner; the latter are treated and pass as money wherever 
they are. But other personal property, consisting of bonds, 
mortgages, and debts generallYJ has no situs independent of 
the domicile of the owner, and certainly can have none wherE' 
the instruments, as in the present case, constituting the ~vi
dences of debt, are not separated from the pOlSelSion of the 
owners. ' '115 

1-. Same; Mortgages Held by Non-B.esidenta.-Fl'om 
the principles stated in the preceding section, and from the 
rule that a mortgage, considered as security for a debt, is a 
mere chose in action, and as such attaches to the person of the 
holder and is taxable at the place of his domicile, the deduction 
follows inevitably that a mortgage held and owned by a non
resident of the state cannot be taxed by the state, although 
the land upon which the incumbrance rests is within the juris
diction of the taxing power.18 

§2M. Same; Mortgages in Banda of Local Agenta.-Not
withstanding the rule stated in the last section, it is held that, 
although mortgage securities may be the property of a person 
who is not a resident of the taxing state, yet if the securities are 
in fact within the state, being in the handa of an agent of the 
owner, for renewal or collection, with a view of re-Ioaning the 

11 Caae of State Tax on Foreign
Held Bonds, 16 Wall. 800. 

te Goldgart v. People, 106 nI. 26; 
Cit» of Davenport v. M1BB1BBlppl 
a K. R. Co., 12 Iowa, 639; Board 

of Comm188lonera of Arapahoe 
Count7 v. Cutter, 3 Colo. 849; State 
v. Barl, 1 Nevada, 394; Clt7 of St. 
Paul v. Merritt, 7 KInD. 268. 
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money by the agent at a permanent buaineu, l'fithout any 
special directiODI from his principal, such property 1rill ba"e a 
aitus within the ltate for the purpose of taxation; but it II1uat 
be under the actual and eifecti"e control of the agent at tile 
place of his residence within the atate.1 T ThUl, it was said in 
a neighboring state: "We are of opinion that a bUline88 may 
be done in buying and aelling property, including bonds, 
stocks, notes, and mortgages, and in making loana and invest
ments, collecting and reloaning from year to year; and that 
if the moneys and securities so used are retained in this state 
[by the owner or by a local agent] they should be mbject to 
taxation here, quite the same as any other kind of property. ''11 

And it is to meet eases of this kind that the legislature of 
Illinois has enacted that every resident of the state, besidt'8 
listing his own property and investments for' taxation, "shall 
also list all moneys and other personal property in.ested, 
loaned, or otherwise controlled by him as the agent or attor
ney, or on account, of any other person or persons, eompany, or 
corporation whatsoever.''l· 
1_. A •• lDleDt of Tax. on lIortgaged Lands.-In the 

absence of some conatitutional provision to the contrary, lands 
within the state may be assessed for taxation at their full 
value, without any deduction for mortgages or other inemn
brances thereon.2o But the assessment must be made to tile 
mortgagor, or the owner of the equity of redemption at the 
time, not to the mortgagee. The latter is not an "owner" of 
the property merely in virtue of his conditional and defeasible 
title at law. And hence, taxes imposed on the land itself, as 
distinguished from a tax on the mortgage debt, cannot lawfullY 
be assessed to the mortgagee, at least when he is not in p0s
session and has never entered for the purpose of foreclosure; 
and if they are so assessed, a sale made by the collector for the 
non-payment of such taxes will be invalid and will pass no 
title.21 

§ 226. Belative Bank of Tax Lien and Mortgage Lim-It 
11 Qoldgart v. People, 106 III. 26; 

People v. Davis, 112 Ill. 272; Board 
of SupervlBorB of Tazewell County 
T. Davenport, 40 III. 197; People v. 
Smith, 88 N. Y. 676; Finch T. York 
County. 19 Nebr. 60, 26 N. W. Rep. 
689. 

18 Buck v. MUler, 14'1 1Del. 686, 
47 N. E. Rep. 8. . 

It Rev. Stat. Ill. c. 120. 16. 
10 Tax Cases. 12 QUI <I: J. (Md.) 

117: Allen v. Harford COUDty. 74 
Md. 294. 22 Atl. Rep. 398. 

ft Coombs v. WarreD, 3. Me. 89. 
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was DOwn in a preeeding aecti01l that it i8 eornpetent for the 
legillature of a state to enact that ih~ tuea aaeaaed upon 
particular parcels of real estate shall cotl8titute a lien on tM 
land superior and paratnount to e.ery existing lien created by 
the act of the parties, and when this is done, a sale of the land 
for the non-payment of the taxes so aasesaed will cut out the 
lien of a mortgage on the lame property, e"Ven though th .. 
mortgage was executed before the lien for taxes attaehed.22 

But the rule making the lien of taxes paramount to all other 
liens applies (in Illinois) only in th~ case of taxes on realty; 
it is not true of taxes on penonalty, which do not become 
a lien until delinry of the tax books to the collector, and then 
are subject to any prior valid incumbrance. Henee when the 
property of a corporation has been ineumbered by the exeou· 
tion and due recording of a valid mortgage thereon, and after
wards taxes &I8esaed on its capital stock attach as a lien, tile 
tax lien will bind only the compant'. equity of redemption, 
and when that equity is cut off by a foreclosure and sale undn 
the mortgage, the purchaser will take th~ property free from 
any lien of such taxes.u On the other hand, where specific 
taxes (such as drainage taxes) &88essed upon real property 
are made by statute a paramount lien., outranking all existmq 
incumbrances, a mortgagee. of the land is not a necessary party 
to a bilI by the state to foreclose a tax lien, for the superiority 
of the latter over the mortgage lien could not be contested or 
made the subject of litigation. Thete is no reason for making 
any person a defendant except the owner in possession who 
is liable for the tax. "Every person interested in the prem
ises must, at his peril, see that the lien for taxes is dis
charged. '1M 

§ 2?:T. Payment of Taxes by lIortgagor.-When the mort
gagor of land remains in the possession of the premises, it is 
his duty to pay all the taxes which are assessed and accrue 
thereon; and if he fails to do so, the mortgagee haa the right to 
advance the amount necessary to discharge the taxes and look 
to the mortgagor to refund the money.11I It is clear that pay
ment of the taxes by the mortgagor will not entitle him to a 

II Supra, 1164. 
I. Cooper v. Corbin. 106 D1. 224. 

ADd see Parsons v. East St. Loula 
Gaa-Llght Co., 108 Ill. 380. 

2f People v. Weber, 164 DL 4a. 
46 N. E. Rep. 723. 

21 Wright v. Langley. 36 Dl. 381. 
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credit for the amount paid on the debt secured by the mort· 
gage.- And neither the mortgagor nor his grantee, when in 
possession, can acquire any rights hostile to the mortgagee by 
paying the taxes on the mortgaged premises. It is their duty 
to do so, and the mortgagee may wen regard such payment as 
a protection of his interest." 

§ •• Beet of Tax Olaue in Mortgage.-Mortgages and 
deeds of trust commonly contain a covenant on the part of 
the mortgagor or grantor to pay all the taxes assessed upon 
the mortgaged premises during the life of the mortgage, with 
a provision that his default in so doing shan authorize th.: 
mortgagee to pay such taxes and add the amount thereof to 
the debt secured by the mortgage. Such a provision is per· 
fectly valid and will be enforced by the courts.l18 And where 
a deed of trust on property of a corporation provides that the 
grantor shan pay the taxes on the premises, any creditor se
cured by the trust deed may, in the character of a mortgagee, 
pay such taxes when the company fails to do so, and in that 
event, he will, as to the taxes so paid, have a prior lien in equity 
upou the mortgaged premises or upon the fund arising from 
their sale on foreclosure.28 The tax clause in a mortgage some
times goes further than this, and provides that a failure on 

.8 Kilpatrick T. Henson, 81 Ala. 
(84, 1 South. Rep. 188. 

• T Medley v. Elliott, 62 DI. 632. 
.. New England Mortgage Secur

Ity Co. v. Vader, 28 Fed. Rep. 265. 
And although the state may sub
sequently apportion the taxes be
tween the mortgagor and the mort
gagee according to the value of 
their respective Interests, and re
quire each to pay his share thereof 
Into the state treasury directly, It 
cannot annul or modify the con
tract contalned In the mortgage, as 
between the parties, and In case 
the mortgagee Is required to pay 
and does pay any of such taxes, he 
ma;y enforce the repa;yment of the 
same In the manner provided In 
the mortgage. Id. 

.t Humphre;ys v. Allen, 100 m. 
611; Sharp v. Thompson, Id. 447. 
Where the bllJ. on foreclosure, &1-

legea that the deed of trult COD
tained a covenant for the p&1 • 

ment of taxel, and that such cov
enant had been broken. and the 
property allowed to be sold for 
taxes, and the trust deed la at
tached to the bill, and Is found to 
provide that on non-pa;yment of 
taxes the deed may be foreclosed, 
and the taxes pald from the pro
ceeds of the foreclosure sale, the 
allegatloDB will warrant the Intro
duction of evidence showing that 
the complainant had paid mODe, 
to purchase an outstanding tax 
title. Cheltenham Imp. Co. v. 
Whitehead, 128 Ill. 279, 21 N. E. 
Rep. 569. But a purchaser Of part 
of the lands subject to the deed of 
trult cannot obtain the alllrmative 
relief, after he baa defaulted, of 
having taxes paid on part of the 
land not bought b;y him appar· 
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the part of the mortgagor to pay taxes assessed against the 
property, when due, shall eonstitute a breach of the condition 
of the mortgage and shan authorize the mortgagee to proceed 
to a foreclosure. This provision also is held to be valid and 
lawful.80 But there is some doubt as to whether a payment 
of the delinquent taxes by the mortgagee is not a condition 
precedent to his right to foreclose. In New York, it is con
sidered that the mere failure of the mortgagor to make the 
necessary payment of the taxes will not alone give the mort
gagee a right to foreclose; but he must found his claim upon his 
own payment of the taxes in the place and stead of the default
ing mortgagor.8t But in some other jurisdictions it is held 
that mere default in the payment of the taxes, though there be 
no other default, will give the mortgagee the right to fore
elose; and it makes no difference that the mortgagee has the 
right to pay the taxes and charge them to the mortgagor, the 
same to become part of the debt secured by the mortgage lien. 
The right to foreclose is not waived or lost, or the default con
doned, by the mortgagee, on his paying the taxes and eharging 
the amount thereof to the mortgagor.82 

§ 229. Payment of 'lues by Mortgagee.-Where a mort
gagor of realty neglects to pay the taxes assessed and payable 
thereon during the continuance of the mortgage. lien, and the 
mortgagee pays the same, for his own protection, he is entitled 
to be reimbursed by the mortgagor for the amount so ex
pended.8a Thus, if "the mortgagee has taken possession of the 
premises for breach of condition, it will be his duty to pay the 
accruing taxes, and his right to make the rents a fund fol" 
that purpose or for his own reimbursement ;8' and on an ac
counting by a mortgagee so in possession, he must be credited 
with the amount properly and lawfully paid by him in the 
discharge of accruing taxes.85 So also, a tender of the mort-
tloned to such part. Cheltenham 
Imp. Co. v. Whitehead, 26 Ill. App. 
609. 

ao Stanclfft v. Norton, 1l Kana. 
Z18; Condon v. Maynard, 71 Md. 
601, 18 AU. Rep. 967. 

11 Williams v. TOWll88nd, 31 N. 
Y.41l. 

12 Brickell v. Batchelder, 62 Cal. 
628; Northwestern Mut. Life Ins. 
Co. v. Allis, 23 Minn. 337. 

as Brown v. Miner, 128 Ill. 148, 
21 N. E. Rep. 223; Hicklin v. 
Marco, 6 C. C. A. 10, 66 Fed. Rep. 
649. 

a4 Harper v. Ely, 70 m. 681; Oar
.ham v. Farson, 119 Ill. 426, 10 N. 
E. Rep. 1. 

SI McCumber v. Gilman, 16 Ill. 
881; Moore v. Titman, 44 Ill. 367; 
Strang v. Allen. Id. 428. 
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gage debt, at its maturity, will not be so1Bcient unless it in
cludes the sums which the mortgagee has been compelled to 
pay for taxes. And if the mortgagor brings his bill in equity 
to redeem, the mortgagee will be entitled to credit for the 
taxes paid by him on the mortgaged premises.aa And again, 
when the mortgagee proceeds in equity for the foreclosure of 
the mortgage, the court may properly include in its decree 
amounts expended by the mortgagee for taxes, when such 
items are authorized by the mortgage and the payments are 
shown by the evidence.IT Where the interest on the mortgage 
debt is payable annually, the mortgagee, in foreclosing for 
unpaid interest due, may have included in the decree taxes 
paid by him to preserve his security, and is not bound to wait 
until the principal debt is due.as And where the mortgage 
stipulates for the payment of ten per cent. interest on any 
su.ma advanced by the mortgagee for taxes, the agreement is 
valid, and such interest may also be added to the amount to be 
recovered on foreclosure.88 So, in one of the cases, where the 
mortgage pro~ided that the mortgagee, on default of the 
mortgagor, should have the right to pay the amount of any 
tax or auessment chargeable upon the property, ., with any 
expenaea attending the same," it was held that, under this 
clause, the mortgagee could recover the fee paid by him to an 
expert tax examiner, who had examined and obtained a reduc
tion of the taxes imposed on the premises which the mortgagor 
had failed to pay.40 Where the mortgage to be foreclosed ex
pressly covenants for the payment of the taxes by the mort· 
gagor, and the bill alleges that the mortgagee had been com
pelled to pay them to protect the estate, a junior mortgagee 
cannot object to the allowance of the amount so paid.41 It is 
also held that, in a suit for the foreclosure of a mortgage, it 
is proper to allow the complainant for moriey advanced for the 
payment of taxes, after the filing of the bill, under the prayer 

88 Dooley v. Potter, 146 MaB8. 148, 
16 N. E. Rep. 499. 

37 Loughridge v. Northwestern 
Mut. Life Ins. Co., 180 III. 267, 64 
N. E. Rep. 163; Abbott v. Stone, 
172 III. 634, 60 N. E. Rep. 328 
(aftlrmlng 70 Ill. App. 871); De 
Leuw v. Neely, 71 Ill. 473; McCash
land v. Allen, 60 Ill. App. 286; 

Douglass v. MUler, 102 III. App. 
346. 

SA Kepley v. Jansen, 107 Ill. 79. 
38 Cleaver v: Burcky, 17 III. App. 

92 . 
• 0 Equitable Life Assur. Soc. v. 

Von Glahn, 107 N. Y. 637. 13 N. E. 
Rep. 793. 

U Boone v. Clark, 129 Ill. 466. 
21 N. E. Rep. 860. 
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for general relief, the eoutingeD.Cie8 whieh would justify such 
payment having been set forth in the bill j in such ease, it ia not 
necessary to file a supplemental bilLf2 

It is alao provided by statute in Illinois that if toea or as
sessments accrue and become a lien on any real estate, after ita 
sale on forecloB1l1'e and during the runnjng of the period al
lowed for redemption, they may be paid by the holder of the 
certificate of purchase, and in that case, if a redemption is 
made, he must be reimbursed for the amount 80 paid, with six 
per cent. intereat thereon.4a 

But it must be remarked that the mortgagee has a right to 
lIIIUDle, and ought to assume, until the tax is returned aa de
linquent, that it will be paid by the mortgagor; and he baa 
no right to intervene and pay the tax himself until it is mani
fest tbat the mortgagor will not do 110.44 And a mortgagee can
not add to his claim under the mortgage taxes paid by him Oil 

lands not covered by his mortgage. He may well have an inter· 
est in keeping the title to such other lands in the mortgagor j 
as, wbere hi8 lien is junior to that of another mortgage which 
covera both the tracts, 80 that the junior mortgagee would 
have a right to invoke the rule of marshalling securities. Still, 
if he pays the taxes on such other lands, he must take the 
ebance of recovering the amount from the mortgagor j he c-..an. 
not tack it to his mortgage debt.4lI 

§ 230. Tu Sale of Mortgaged Landa.-A mortgagor of real 
estate cannot set up a tax title to the same against the mort
gagee. If he suffers the taxes on the premises to become de
linquent, and the land to be sold therefor, and at the sale 
buys the lands in, be does not tbereby defeat tbe lien of the 
mortgage, but his purchase must be regarded merely as a pay
ment of the taxes by him.48 So where the mortgagor, colluding 
with bis son, has the latter buy in the title at the tax sale, and 
has the tax deed made in his name, the title so acquired, in the 
hands of the son or his grantee pending a suit for foreclosure, 

4Z Loewenstein v. Rapp, 67 Ill. 
App. 878; Brown 1'. Miner, 21 Ill. 
App. 60 (aftlrmed, 128 Ill. 148, 21 
N. E. Rep. 223); Rhodes 1'. Mis
souri Savings A Loan Co., 63 DI. 
App.77. 

41 Rev. Stat, DI. Co 77, 127a. 

44 Pond 1'. Drake, 60 Mich. 302, 
16 N. W. Rep. 466. 

45 Crane 1'. Cook, 61 Wis. 110, 20 
N. W. Rep. 673. 

48 Frye 1'. Bank of Dllnols, 11 
Ill. 367; Choteau v. Jones, Id. 300; 
Voris 1'. Thomas, 12 111.442. 
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will not extinguish the lien of the mortgage. f7 And in regard 
to the application of this rule, any person who purchases the 
equity of redemption from the mortgagor, with notice of the 
mortgage, stands upon the same footing with the mortgagor; 
such a grantee cannot acquire a title superior to the lien of 
the mortgage' by allowing the land to be sold for taxes and 
bidding it in." Nor is the case different where the person 
who makes the pretended purchase is the owner of only a small 
undivided interest in the equity of redemption. Whatever his 
interest may be, it will disqualify him from buying the prop
erty at a tax sale as against the mortgagee.'& 

The converse of this proposition is equally true. A mori
gagee, whether in or out of p088ession, cannot acquire and set 
up a tax title against the mortgagor. His purchase of the 
property at a sale for taxes will neither oust the mortgagor nor 
dect his right of redemption. When the mortgagee, instead 
of paying the mortgagor's delinquent taxes, buys the prop
erty at the tax sale, either in his own name or through a third 
person, the mortgagor may treat such purchase as a payment, 
and have the certificate cancelled on refunding the amount 
paid, with interest.110 The same rule also applies to an assignee 
of the mortgage. U such a88ignee acquires a tax title to the 
land, and then transfers the mortgage and the tax title to a 
third person, the mortgagor will have the right to redeem 
both from the mortgage and from the tax title, the latter being 
held to have been acquired only as an additional security to 
the mortgage, and not as an adverse title.ln 

., McAlpin v. Zitser, 119 Dl. 273, 
10 N. E. Rep. 901. And "Indeed, It 
baa been said that whenever, 
through the medium of tax pro
ceedings and a sale, & dellnquent 
tax payer Is apparently divested 
of title to realty, and then, by & 

subsequent conveyance, for & price 
of about the same amount aa the 
taxea paid, he Is apparently rein
stated, with a new title, & fair pre
sumption Is raised of the tax deb
tor'a Intention to clear the land of 
some Incumbrance thereon; and In 
such cases, the proceedings and 
sale have only the effect of a pay
ment of the taxes and an acqult-

tance for the same, and they leaft 
the title where It was before ther 
began." Black, Tax Titles (Jd 
edn.) 1276. 

.1 Hagan v. Parsons, 67 Ill. 170; 
Harding v. Durand, 36 Ill. APP. 
238. 

.8 Middletown Savings Bank .,. 
Bacharach, 46 Conn. 513. 

110 Stinson v. Connecticut Mat. 
Life Ins. Co., 174 Dl. 125, 51 N. ]!I. 

Rep. 193 (aflrmlng Connecticut 
Mut. Life Ina. Co. v. Stinson. 6J 
Ill. App. 819); Moore v. Tltmau,« 
Ill. 867; Ragor v. Lomax, 22 nL 
App.628. 

II &agor v. Lomax, 22 Ill. ApP. 
628. 
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1181. lIotiae of ... ptioD from Tu 8&le.-The pur
ehaaer at a tax sale is not bound to serve notice of the expira
tion of the time for redemption upon a mortgagee who is not 
in possession of the premises, and his failure to do so does 
not in any way affect his right to take out a deed. Nor can 
the mortgagee, after the time for redeeming from the tax sale 
has expired, enjoin the purchaser from taking out a deed, on 
the ground of want of notice to him, even though he relied 
on a statement by the mortgagor that the tax sale was a mis
take and that he would have it cancelled.1II 

1_. Bedemptioll or Purchue of OutltaJldtng Tu TlUe.
A mortgagee of real estate has a right to redeem the same 
from a sale for delinquent taxes, ,and to have the amount so 
paid refunded to him on foreclosure; or he will be regarded 
as subrogated to the rights of the state, and the amount paid 
to extinguish the tax lien will constitute a first lien on the 
land.A But a mortgagee in possession who allows the land to 
be sold for taxes will be allowed only the amount of the tax 
with interest-not the amount paid by him to redeem.M 

Where the mortgage secures several notes or bonds, which are 
held by diiferent persons, and one of such persons redeems the 
land from a tax sale, or procures the sale to be judicially an
nulled, the consequent liberation of the land from the tax lien 
will inure to the benefit of all the holders of the notes or bonds ; 
but all must contribute to the expense borne by the one who 
freed the land.llll It is also permissible for a mortgagee to buy 
in an outstanding tax title to the land mortgaged, when th<> 
time for redemption from the tax sale bas expired; and since 
in so doing, he acts for the benefit of the mortgagor, no less 
than for the protection of his own interests, he will be entitled 
to be reimbursed for the amount paid to secure the tax title, 
provided such amount was reasonable.1I8 

II Gloe v. BvaD8toD BuDdlDg I: 
LoaD Au'n, 186 111. 686, 68 N. B. 
Rep. 174 (reveralDg 86 111. App. 
861): Smyth v. Neff, 128 111. 810, 
17 N. B. Rep. 701. 

II Pratt v. Pratt, 88 111. 184: 
Wright v. l&Dgley, 86 111. 881; 
B1l1nrorth v. Low, 62 Iowa, 178. 17 
N. W. Rep. 460: Chard v. Holt, 186 
N. Y. 80, 12 N. E. Rep. 740. 

"Koehler v. Norton, 100 IlL 68. 
II Weaver v. Alter, a Wooda, 1&1, 

Fed. Cas. No. 17,808. 
II Pratt v. Pratt, 96111.184: WiD

dett v. UDIoD Mut. Life In:;. Co., 
144 U. S. 581 (afllrmlng 86 Fed. 
Rep. 888); Clark v. LaughliD, 62 
111. 278. 

Digitized by Coogle 



284: TAXATION 011' KORTGAGBS. [1233 

,288. lait to let Aaide Ifu Iale.-A mortgagee of lands 
alWayB has the right to raise tlle question of the invalidity 
of tax Wei of the land subsequent to his mortgage.IIT And 
he may sue to set aside an illegal tax sale of a part of the 
mortgaged land, even though the mortgage debt could be col
lected by an action against the mortgagor and 8 sale of the 
rest of the land.n Also, it is held that a tax title obtained by 
collusion with the owner of mortgaged premises for the pur
pose of defeating the mortgage lien, is not an independent 
title, adverse and paramount to the mortgage, and, being sub
ject to the mortgage, it may be inquired into in proceedings 
for foreclosure, and the tax deed cancelled.1I1I Money advanced 
by a mortgagee for expenses and counsel fees in setting aside 
tax titles to the mortgaged property may be recovered by 
him from the mortgagor in a suit to foreclose the mortgage eo 

I 

If Cromwell T. MacLean, 123 N. 
Y. 474, 25 N. B. Rep. 932. 

H KIller T. Cook. 186 Ill. 190. 21 
N. JD. Rep. 7ie. 

.e McAlplD T. Zltaer, 119 ro. fit 
10 N. II. Rep. 101. 
o II BurtOD T. PenT. 148 m. n. 
.. N. III. Rep ••• 
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CHAPTER XIX. 

DOWBlL IN IrIORTGAGJDD BST'ATIIS • 

I 234. Mortgagor'. Widow Entitled 
to Dower. 

• 238. Release of Dower. 

J86. Purchase-MoneJ' Mortgage 
Superior to Dower. 

236. Mortgqe Executed Before 
Marriage. 

J3'1. Effect of Sale of Eqult7 of 
Redemption. 

239. Redemption bJ' Dowr ... 
240. RedemptioJl by Heir; Con

tribution by Widow. 
241. Dower in Surplus on Fore

cloeure. 
242. Widow of Mortgagee Not 

Dowable. 

§ 234. Mortgagor'. Widow Bntttled to Dower.-By the 
common law, a conveyance of land by mortgage vested the 
legal title in the mortgagee and left in the mortgagor only an 
equity of redemption. There could be no dower in equitable 
estates. And consequently, if the owner of realty died after 
executing a mortgage on the same, and more especially after 
breach of the condition of the mortgage, there was no estate 
in which his widow could have dower.1 But in Illinois this rule 
has been abolished by statute;2 and in that state the widow of 
a deceased mortgagor (or the surviving husband, when the 
mortgage was made by the wife on her own estate) is dowable 
in the lands mortgaged, even after condition broken.' And 
even if the death of the mortgagor occurs after the entry of 
a decree of foreclolure, if before sale, hi. interest in tha land 
descends as real estate to his widow and heirs.- But a widow 

1 Stelle v. Carroll, 12 Pet. 201; eBtate of every description con
llaybuny v. DrieD, 15 Pet. 21, cit- tracted for by the deceaaetl hue
ln, DlXOJl y. S.vUle. Bro. Ca. Cll. band cw wife. In hla or her w.-
326; Co. Litt. abo time. the title of which aaa, be 

I Rev. Stat. Ill. C. 41. 11. pro- cOJllpleted after hla PI' her de
vidlng that "the Bu"lvlng hus- cease." 
band or wlte ,hall bt e,ulowe4 ot • Coz v. Oant. 111 DL 341. And 
the third paft of all the landa see Greenbaum V •• utr1an. 'It Ill. 
whereof the deceased hUBband or 691; Davenport V. Farrar. 2 Ill. 
"lfe was Belzed of an estate ot In- 3Ui 0" .. V. llobbl .... 19 IlL 146; 
herltance. at any time durin, the Atkin v. Merrill, 39 Ill. 61; Stow 
marriage, unless the Bame shall v. Steel, 46 Ill. 3aa: carter Y. Good
have beeu rel1JlClulshed In l,pl In, 8 Oblo St. 'II. 
form. Equitable .tates .... 11 be , Jlolden V. DWUl. 1" Ill. 411. II 
BubJect to Buch dower. and all real N. E. Rep. 418. 

185 
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is not entitled to dower in land which she and her hasbaDd 
have mortgaged, when the mortgage has been foreclosed, the 
land bought in by the mortgagee, and the time for redemp
tion has expired before the death of the husband.s Further, 
a widow is not entitled to dower in lands purchased by her 
husband until he acquires an equitable title thereto, or in othl'r 
words, is in a Position to enforce a specific performance of the 
contract; and if he sells or incumbers his interest before that 
time, the purchaser or mortgagee will take free from any 
claim of dower, and having so taken, no subsequent act of the 
husband can operate to create a dower right in the premises to 
his prejudice. Therefore, where a husband buys land, and, be
fore completing his payments or receiving a deed, gives a 
mortgage on the same, and afterwards completes the payment 
of the purchase money, and the title passes, under a strict fore
closure, to the mortgagee, the mortgagor's widow will Dot be 
entitled to dower in such land.· 

§ 2SI5. Purchase-llonq Mortgage Superior to Dower.
When the husband takes a conveyance in fee, and at the same 
time mortgages the land back to the grantor or to a third per
son to secure the purchase money in whole or in part, dower 
cannot be claimed as against rights under the mortgage. The 
husband is not deemed sufficiently or beneficially seized by an 
instantaneous passage of the fee in and out of him to entitle 
his widow to dower as agaiust the mortgage.' This rule is 
established in Illinois by a statute, which provides that, under 
such circumstances, the surviving husband or wife shall not 
be entitled to dower in such lands as against the mortgagee or 
those claiming under him, though she or he may not have 
united in the mortgage, but shall be entitled to dower as 
against all other persons.8 But it appears that the widow will 
be dowable in any surplus which may remain after the pay. 
ment of the purchase-money mortgage.· 

§238.. Mortgage BDouted Before IIarrJap.-A statute of 
Illinois declares that "where a person seized of an estate of 

I Shape v. SchatrDer, 140 nt. 470, 
80 N. E. Rep. 872-

• Taylor v. Kearn, 68 Ill. 839. 
, lIIaybulTy v. Brien. 15 Pet. 21; 

SheidoD v. Hufnagle, 51 Hun. 478, 
4 N. Y. SuPp. 287. . 

\ 
\ 

• Rev. Stat. nt. c. 41,.t And 
Bee Frederick v. Emlg, 186 IlL Sl'. 
57 N. E. Rep. 883. 

• Culver v. Harper. 27 01110 SL 
464; 1I'oz v. Pratt, Id. 5a. 
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inheritance in land shall have executed a mortgage of nch 
estate before marriage, the- surviving husband or wife of such 
pel'8On shall, neverthelea, he entitled to dower out of the lands 
mortgaged, as against every person except the mortgagee and 
those claiming under him. "10 Where a husband has mort
gaged his land before marriage, the wife, on the marriage, 
takes an inchoate right to dower only in the excea of the 
value of the land over the amount of the mortgage, and if 
the husband pays the mortgage debt, he acquires the titlo 
that was in the mortgagee, and the wife's dower attaches to it 
the same as to any other interest in land acquired by him dur
ing the coverture.l1 Or if the husband dies and his heir re
deems from the mortgage, the widow may obtain dower by 
contributing ratably to the redemption; her right of dower 
will be restored only upon a redemption by her husband or 
his legal representatives.1I In one of the cases, it appeared 
that a deed of trust was dated and acknowledged by the 
grantor nearly a month before his marriage; and afterwards 
his wife was made a party, and the deed was executed by her, 
and acknowledged by both the husband and wife. It was held 
that· the wife's right of dower was from the first subordinate 
to the trust deed; the presumption being. that the deed was 
delivered on the day of its date.18 It is also held, under thl~ 
statute above guoted, that a second wife,. who survives h('l' 
husband, is entitled to dower in lands mortgaged jointly by 
the husband and his first wife.a 

§ 23'1. Effect of Sale of BquitJ of nectemption.-If a mort
gagor of land has sold and transferred his. equity of redemp
tion, and afterwards dies, it is doubtful whether his widow can 
compel the grantee of the equity of redemption to red('em from 
the mortgage. But if such grantee does effect a redemption, 
the widow may have her dower (if otherwise entitled thereto), 
but only' upon condition that she contributes her share of 
the redemption money. The owner of the equity of redemp
tion, upon making the redemption, acquires an equitable lien 
upon the whole estate, which he may hold against the widow 

10 BeT. Stat. m. c. U, t I. 
11 Selb T. Montague, 102 m. 446. 

See Walker v. Rand, 131 m. 27, U 
N. E. Rep. 1001. 

11 VlrglD v. VlrgiD, 91 m. App. 
188. 

II Walker v. Rand, 181 m. ft, U 
N. E. Rep. 1006. 

U Shape v. Schaffner, 140 m. 470. 
10 N. :m. Rep. 872. 

Digitized by Coogle 



288 DOWER IN MORTGAGED ESTATES. [1240 

until she makes contribution according to the value of hl'r 
interest; and her share of the redemption money will be an 
amount bearing the same ratio to the whole debt that the 
computed present value of her dower bears to the whole value 
of the land.1I5 

§238. Beleue of Dower.-"A married woman may re
linquish her right of dower in any of the real estate of hpt 
husband, or in any real estate, by joining with her husband 
in a deed, mortgage, conveyance, power of attorney, release, 
or other writing of or relating to the sale, conveyance, or other 
disposition thereof. "18 Consequently, where a married woman 
joins with her husband in the execution of a mortgage on his 
lands, she waives and releases her right of dower in such 
lands.IT But if the wife of the mortgagor does not join in the 
mortgage, and thereby release her dower right, she will still 
be entitled to dower in the mortgaged premises upon his death, 
and a decree of foreclosure rendered thereafter must save her 
dower right.1S 

§ •• Redemption by Dowreaa.-The widow of a deceased 
mortgagor, in virtue of her dower interest, has the right to 
redeem the premises from the mortgage, at any time befor<' 
the equity of redemption is cut off by a foreclosure,19 And in 
80 doing, she will not be required to payoff the entire incum
brance to protect her dower, but only her ratable share of 
the redemption money, the heirs contributing their proper 
proportion.20 

§ 240. B.eciemption by Heir; Contribution b1 Wid01f.-If 
the mortgage is paid off by the heir of the mortgagor, after 
the latter's death, this is equivalent to a purchase by the heir 
of that interest in the estate which was in the mortgagee i and 

11 Cox v. Garlt, 105 111. 342: 
NoUta v. Koaa. 29 Ill. App. SOl: 
lIlveraon v. McMullen, 113 N. Y. 
293, 21 N. E. Rep. 62. 

11 Rev. Stat. Ill. c. SO, 117 (Starr 
I: C. § 18). It Is also provided by 
the Dower Act that no deed or c~n
veyanee of realty made by a hus
band or wife Ihall prejudice the 
right of the other to dower, unleaa 
made with the aBIent of luch other, 
mdenced by an ackno .... ledgment 

of the conveyanee al required b1 
law. Rev. Stat. III. c. 41, § 16. 

17 Virgin v. Virgin, 91 Ill. ApP. 
188, a1lirmed, 189 III. 144, 69 N. ]I. 

Rep.986. 
18 Han v. Harris, 113 Ill. 410. 
lD Leonard v. VlIIara, 23 rlL 3'1'1: 

Pope v. North, 3S III. 440. 
10 Cox v. Garst, 106 Ill.. 343: 

Jones v. Gilbert. 13& Dl. 27. 3& No 
E. Rep. 666. 
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the widow of the mortgagor will have no dower in such new 
estate unlea she makes just contribution towards the cost 
of removing the incumbrance, or pays her ratable share of the 
redemption money.:u So, the discharge of a mortgage on land 
occupied by the widow as a homestead being nece88&ry to th~ 
preservation of ihe estate of homestead as well as the interest 
of the heir of the mortgagor, therefore, when the mortgage is 
paid, whether by the widow and dowress or by the heir en
titled to the reversion, the widow must contribute her proper 
share of the debt.22 In one of the cases, it appeared that land 
belonging to the estate of a deceased person was distributed 
between his widow and heirs without reference to a mortgage 
covering part of the land &88igned to some of the heirs. Aft
erwards, other land, for the conveyance of which a bond for 
deed had been given, was sold, and the proceeds used by the 
widow, who was also the administratrix of her deceased hus
band's estate, in paying off the mortgage on the land which 
had been previously divided. It was held that the widow 
should be required to contribute to the discharge of such mort
gage in the proportion the value of her dower bore to the total 
value of the land.28 

§ M1. Dower in Surplus on Poreclonre.-Where a mort
gage is foreclosed after the death of the mortgagor, his widow 
will be entitled, by way of dower, to a life interest in the inter
est or income of one-third of any rmrplus that may remain 
after payment of the mortgage debt and costs.:It And where 
the mortgagor dies after the entry of a decree of foreclosure, 
the court may, on petition of the widow, modify the decree 
after the mortgagor's death so as to give the widow her dowel' 

11 Selb T. 1I0ntape, 102 DL 448. 
aJon_ T. GUbert, 186 W. 27, 

26 N. B. Rep. 688. 
a ZIml T. Hulett, 87 DL App. 

410. 
U"When 1Il either of the cues 

apecUled In the two preceding aec
tiona [L 8., whether the mort
gaged land was purchased before 
or after the marriage] the mortga
gee or thoee claiming under him' 
ahall, after the death Of such hUB
band or wife, cause the land mort-

11 

gaged to be sold, either UHer a 
power contained In the mortgage, 
or bl virtue of the judgment or 
decree of a court, and anl Burplus 
Bhall remain, after the payment' 
of the monelB due on Buch mort-' 
gage, and the coats and chargeB of 
sale, Buch Burvlvor Bhall be en
titled to the IntereBts or Income of 
one-third part of such BurpluB. for 
Ute, as dower." Bev. BtaL m c. 
41, 16. 
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290 DOWBR IN MORTGAGE BSTATBS. 

in the surplus, if any.- But, under the terms of this statute, 
the widow is entitled to dower only in the surplus, and not in 
the gross. proceeds of the sale, where the lands are sold on 
the petition of the administrator to pay a mortgage given by 
her husband before their marriage.2' .And she cannot make 
the land itself liable for her claim, in the hands of a bona fide 
purchaser at the foreclosure sale,as he is not bound to see to the 
application of the purchase money.2T And further, the statute 
gives this right of dower in the surplus only in cases where 
the foreclosure is made after the death of the mortgagor. 
Where a mortgage, in which the wife joined, has been fore· 
closed, and a surplus remains after the satisfaction of thl' 
mortgage debt, the court will not decree that one-third of sueh 
surplus shall be invested for the wife's benefit, to await the 
possibility of her surviving her husband. The inchoate dower 
right attaches to the equity of redemption, and the wife may 
protect this by satisfying the mortgage debt or by redeeming; 
but on her failure to do this, equity will not tie up a portion 
of the surplus to await the possible maturing of such inehoate 
right. The surplus in the hands of the trustee or 01li.eer of 
the court, after satisfying the mortgage, is personalty ~d thl' 
property of the husband, and may be seized for the p~J'Dlent 
of his other debts. Dower in the surplus is, by the s-tatute, 
limited to the survivor, and a .claim for dower in the s~lU8 
cannot be allowed while both husband and wife are liviDg.28 

§ 242. Widow of Mortgagee Not Dowable.-From the legal 
doctrine that a mortgage vests the title in fee in the mort_gee, 
leaving nothing but an equity of redemption in the mo~agor, 
it might be thought that the widow. of the mortgagee -would 
be entitled to dower in the mortgaged lands. This, ho~ever, 
has not been conceded by the authorities; and in lllinoUs it is 
expressly provided by statute that "no person shall be elI

dowed of lands conveyed to his or her wife or husband by way 
of mortgage, unless such wife or husband have acquired aJl 

absolute estate during the marriage.' '29 

.. Holden T. Dunn, 14' Dl. U3, 
83 N. E. Rep. '13. 

Ie Virgin T. Vlrlin, 189 Dl. 1«, 
69 N. E. Rep. 988, aiDrmlng 91 IlL 
App. 188. 

21 Hurst T. Dulaney. 87 VL m 
12 S. E. ReP. 800. 

28 Kauffman T. Peacock, UG Dl 
212, 3 N. E. Rep. '1'9. 

It Rev. Stat. Ill. c. n, ,6. 
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§ MS. Hamre of Mortgagor'. Title.-According to the well
settled doctrine in Illinois, "the mortgagor is the legal owner 
of the mortgaged premises against all persons except the mort
gagee ;"1 and "until some condition of the mortgage is broken, 
the control of the mortgagor is as absolute, except in the per
mitting or committing of waste, as if no mortgage lien ex
isted."2 As concerns all the rights and privileges, both civil 
and political, of which the ownership of a freehold is one of 
the conditions, the mortgagor is a freeholder, while the mort
gagee, by the mere virtue of his mortgage title, cannot claim 
to be such.a Further, "the mortgagor's interest in the land 
may be sold upon execution; his widow is entitled to dower in 
it; it passes as real estate by devise; it descends to his heirs at 
his death as real estate; he is a freeholder by virtue of it; he 
may maintain an action for the land against a stranger, and 
the mortgage cannot be set up as a defense. '" The mortgagor, 
while in possession, may lawfully sell or lease the mortgaged 
premises. His grantee succeeds to his estate, occupies hi~ 

position, takes subject to the incumbrance, and is subject to 
the same equities. His possession is not hostile to, nor incon
sistent with, the rights of the mortgagee, and he is not a tres
passer. But of course, the mortgagor or his grantee cannot 
make a lease of the mortgaged premises which will give any 

1 Beaman v. Bisbee, 163 Ill. 91, 
45 N. E. Rep. 208. 

• Bell v. Caaaem, 158 nt. 45, 41 
N. E. Rep. 1089. 

• Marks v. Robinson, 82 Ala. 69, 
2 Soutb. Rep. 292. 

4 Llgbtcap v. Bradle1, 188 nL 
510, 58 N. 1Il. Rep. 221. 
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292 IUDLATIVE RIGHTS OF PARTIES. [1244 

greater right than he p088e88es, or which will interfere with 
the right of the mortgagee to enter for breach of condition.5 

And upon such entry by the mortgagee, the latter may, at his 
option, treat the party. in p088ession, whether it be ihe mort
gagor or his grantee or leSsee, either as his (the mortgagee's) 

. tenant or as a trespa88er.' 
Moreover, an equity of redemption in mortgaged land is an 

interest which may be attached, or levied upon and sold on 
execution, the purchaser taking subject to the mortgage if the 
judgment was junior to it.1 

.As against all third perions, the mortgagor is the owner of 
the property. He may maintain ejectment for the possession. 
of it, and a mortgage with which the defendant fails to con
nect himself is no defense; it does not show an outstanding 
title such as would defeat the action.s Also the mortgagor 
will be entitled to maintain acti9ns of trespass for injuries to 
the freehold; and it is said that such an action may be brought 
by the mortgagor even against the mortgagee, the latter not 
being in possession." 

§ 244. Dut)" to Protect Mortgagee'. Interesta.-It is the 
duty of the mortgagor of realty to protect the rights and in
terests of the mortgagee, and not to attempt to overthrow or 
destroy them. Thus, as we have seen in an earlier section, 
he cannot divest the title of the mortgagee by allowing the 
taxes on the property to fall into arrear and buying in the 
premises at the tax sale.10 So, the mortgagor will be estopped 
to deny that the mortgage is a lien on his property to the extent 
of the title which he had or claimed to have at the time he 
executed the mortgage.ll And an agreement which puts an 
interpretation on the conveyance under which the mortgagor 
acquired title, will not affect the mortgagee, if he was no party 

I Taylor v. Adam, 115 Ill. 570, 
4 N. E. Rep. 837 • 

• Medley v. Elllott, 62 Ill. 532. 
T Curtis v. Root, 20 Ill. 53; Fitch 

v. Pinckard, 5 Ill. 69; Vallette v. 
Bennett, 69 Ill. 632. It was not 80 
at common law, for nothing was 
subject to execution unless the 
debtor had the legal title to It. 
But in the United States generally 
the equitable doctrine of mort
gages has 80 far prevailed as to 

establish the rule that an equl~ 
of redemption may be sold as real 
estate on an execution. Van Neaa 
v. Hyatt, 13 Pet. 294. 

8 Emory v. Kelghan, 88 Ill. 483. 
II Morse v. Whitcher, 64 N. H. 

591, 15 Atl. Rep. 207; ChamberlaID 
v. Thompson, 10 Conn. 243, 26 
Am. Dec. 390. 

10 Supra; I 230. 
11 Madaris v. Edwarus, 32 Kana. 

284, 4 Pac. Rep. 313. 
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there~.12 So again, the possesaion of the mortgagor, or of 
those claiming under him, continuing in the occupancy of the 
mortgaged premises, and acknowledging the existence of the 
mortgage, is not adverse to the rights of the mortgagee, and 
will not ripen into a title superior to the mortgage.18 

§.. Nature of 1I0000000'. Tit1e.-At law, the mortgagee 
of real property is regarded as the owner of the fee, and is 
entitled to all the rights and remedies which the law gives to 
such an owner. After breach of condition, he may recover the 
po88e88ion of the premises by ejectment against the mortgagor. 
Rut the legal title is vested in him for the sole purpose of 
making his security effectual. And in equity, the mortgagor, 
subject to the mortgage, remains the real and beneficial owner 
of the estate, the mortgage being regarded as no more than 
a security for the payment of the debt.l. Upon the death of 
the mortgagee, the legal title to the premises becomes separated 

, from the ownership of the debt secured; but his heir, to whom 
the title descends, will be regarded in equity as the trustee 
of the executor or administrator until the debt is paid, and 
will be decreed to convey.111 Before foreclosure or entry for 
breach of condition, the interest of the mortgagee in the mort
gaged land is not such an interest as can be attached or levied 
upon and sold under execution.te And a mortgagee who has 
neither the po88e88ion nor the right of possession of the mort
gaged premises has no interest therein which he can lease.17 
But he may sue to set aside an illegal tax sale of part of the 
mortgaged land, even though the mortgage debt could be col
lected by a sale of the rest of the property covered and an 
action against the mortgagor.IS In a proceeding to enforce a 
mechanic's lien against property incumbered by a deed of 
trust, the trustee, as well as the holder of the debt secured, 
is a necessary party; but if the latter allows a decree to pass 

11 Mazon v. Lane. 102 In4. 364, 
1 N. B. Rep. 796. 

11 Allen v. Everly. 24 Ohio at. 
8'l. 

It Oldham v. Pileger. 84 Dl. 102; 
Moore v. Titman, 44 Dl. 367; 
LIghtcap v. Bradley. 186 Dl. 610, 68 
N. B. Rep. 221. 

11 Dayton v. Dayton. 7 nl. App. 
136. 

II Nicholson v. Walker, 4 nl. 
App. 404; Brown v. Bates. '66 Me. 
620. 92 Am. Dec. 613; Courtney v. 
Carr. 6 Iowa. 238. 

17 Union Mut. Lite Ins. Co. v. 
Lovitt, 10 Nebr. 301. 

18 MUler v. Cook. 136 nl. 190, 
25 N. E. Rep. 756. 
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294 JUllLATIVE RIGHTS OF PARTIB8. [§2l6 

upon the merita, without the joinder of the trustee as a party, 
he and those claiming under him will be bound by the decree.lt 

§ 248, Bight of POll_mD.-By the strict doctrine of the 
common law, the mortgagee was regarded as invested with 
the legal estate in the property mortgaged, and this carrie«l 
with it the right to the immediate possession. Consequently, 
even before breach of condition, the mortgagee had a legal 
right to enter upon the possession, and if it was withheld from 
him, he could maintain ejectment against the mortgagor. The 
carlier cases in Dlinois followed this rule. But the recent 
decisions hold that the mortgagee will not be entitled to claim 
the possession of the estate, by an action of ejectment, until 
there has been a default in the payment of the mortgage debt, 
or interest thereon, or some other breach of the condition of 
the mortgage.20 It is prudent to insert in the mortgage or 
deed of trust a clause permitting the mortgagor or grantor to 
retain the possession until breach of condition; but even if 
this is not done, the courts will easily infer such a permission 
if there is anything in the mortgage indicating that such W8i 

the intention of the parties.21 If the mortgagee does not talc" 

18 Bennitt T. WllmlDgton Star 
'II1n. Co., 119 Ill. 9, 7 N. E. Rep. 
498: B. c., 18 Ill. App. 17. 

10 Kransz v. Uedelhoten, 193 Ill. 
477, 62 N. E. Rep. 239. Herein It 
was said: "At common law, a 
mortgage deed conveyed the tee In 
the land to the mortgagee, and un
der It the mortgagee could oust 
the mortgagor Immediately on the 
execution and deUvery ot the 
mortgage without waltlng tor the 
period fixed tor the performance 
ot the condition. In other words, 
at common law, the mortgagee 
might maintain ejectment against 
the mortgagor betore condition 
broken and turn him out ot pea
aeBBioD, unless the right ot the 
mortgag~ to do so was restrained 
by the terms ot the mortgage. It 
la claimed, on the part of the ap
pellant, that this common-law 
rule prevalls in this state; and the 
contention Is sustained by some 

of the earUer cases decIded by thfa 
court. It must be remembered, 
however, that the equitable thsol7 
ot a mortgage has, in process of 
time, made, In this atate, material 
encroachments upon thla legal 
theory. • • • The doctrlne fa 
stlll malntained that the mort
gagee can bring ejectment against 
the mortgagor, but the tendency 
ot the later decisions has been to 
hold that this right has been so far 
Umited as to confine the bringing 
ot the action to cases where the 
condition of the mortgage has been 
broken, or where there has been 
a tallure to make pa1lDent ot prin
cipal or Interest according to the 
terms ot the mortgage. The more 
reasonable rule Is that the title 
exists tor the benefit ot the holder 
of the mortgage Indebtedneaa, and 
as a means or coercing payment of 
that indebtedness." 

21 Kransl v. Uedelhofen, supra. 
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or recover the po88e88ion of the property when ths debt is due 
and unpaid, but proceeds to a foreclosure and sale, the mort
gagor will be entitled to retain the possession, and to receive 
the rents and income of the property, after the sale on fore
closure and until the expiration of the period allowed by law 
for redemption." 

But it is clearly competent for the parties to stipulate in 
the mortgage, or by a verbal agreement, that the mortgagee 
may take and hold possession of the premises before default; 
and when this is done, and the possession is voluntarily sur
rendered to the mortgagee, he will be entitled to retain the 
possession and to collect the rents and other issues of the estate 
until the mortgage debt is paid.- But where the mortgagee 
receives possession of the property from a grantee of the mort
gagor before the mortgage debt is due, under a contract of 
purchase, he cannot afterwards be allowed to claim that such 
possession is held under his mortgage. Good faith requires the 
surrender of possession thus obtained before claiming to hold 
under the mortgage.2' 

§ 247. Restraining Oommfsaion of Waate.-A mortgagor of 
realty may exercise the rights of an owner while he remains 
in the possession of the mortgaged premises, provided he does 
nothing to destroy or impair the security of the mortgagee; 
but a court of equity will grant its writ of injunction, on the 
application of the mortgagee, to stay the commission of waste 
by the mortgagor or his tenants, when the acts threatened or 
complained of are such as may result in annihilating or im· 
pairing the security of the mortgage.211 For instance, the 
removal of a building or other improvement permanently 
attached to the freehold is per se an injury to the freehold, 
and will be regarded as waste; and therefore equity will 
restrain the same, at the instance of the mortgagee, without 
regard to the question of the mortgagor's solvency.2e Again, 

•• Davia v. Dale, 150 Ill. 239, 37 
N. Eo Rep. 216 (afllrmlng Dale v. 
Davta, 61 Ill. App. 328); Bartlett 
v. Amberg, 93 1.1. App. 377; Cohn 
v. Franks, 98 m. App. 208; Carroll 
v. Balgh, 97 Ill. App. 678. 

n Edwards v. Wray, 11 Bias. C. 
C. 261, 12 Fed. Rep. 42. 

It cable v. BIlla, 88 Ill. 626. 

lUI WllUams v. Chlcqo Exhibi
tion Co., 188 Ill. 19, 68 N. E. Rep. 
811 (reversing 88 m. App. 187); 
Milllleapolls Trust Co. v. Verhulst, 
74 Ill. App. 360; Fairbank v. CUd
'Worth, 33 Wis. 368. 

.1 Wllliams v. Chicago Exhibi
tion Co., 188 Ill. 19, 58 N. E. Rep. 
611; Matzon v. Grlfllll, 78 Ill. 477; 
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if the chief value of the mortgaged property consists in the 
value of the timber growing upon it, it is evident that the 
cutting and removal of such timber, in any considerable quan· 
tities, would diminish the security afforded by the mortgage, 
and perhaps render it entirely inadequate as a source for the 
satisfaction of the mortgage debt. When this is made to 
appear, a court of equity will not hesitate to enjoin the mort· 
gagor, or his tenants, as the case may be, from severing and 
removing the timber.!" But the right of the mortgagor to deal 
with the property and its products as his own will not be 
unnecessarily interfered with. That is, he will not be enjoined 
unless the acts complained of as waste may 80 far impair the 
value of the property as to render it insufficient, or of doubtful 
sufficiency, as security for the debt.ls 

§ 248. Bemedy' for Impairment of 8ec1Irity.-Where waste 
has already been committed upon mortgaged premises (as, by 
the removal of buildings or of valuable timber), and the mort· 
gagee did not discover it in time to sue out an injunction, he 
may still have a remedy for the consequent impairment of the 
value of his security. Though the point does not appear to 
have been discussed by the courts of Illinois, it is held in otht'r 
states that the lien of the mortgage may still be enforced 
against fixtures or othcr property removed from the mortgaged 
premises, if they still remain in the possession of the mort
gagor, or of any person acting in collusion with him, or of a 
purchaser with notice of the mortgage.29 But if the lien of 
the mortgage is lost, as regards such property, the remedy 
of the mortgagee is by an action on the case, for damages for 
the impairment of his security, against the mortgagor or 
against any third person who has committed the unlawful act, 
it being necessary for him to show, in such action, that the 

Triplett v. Farmlee, 18 Nebr. 849, 
21 N. W. Rep. 403. 

IT Nelaon v. Pinegar, 30 Ill. 473. 
And see, supra, 1118. But where 
the mortgagor of a farm, whlle In 
pos8elllllon, cuts a reasonable quan
tity of wood for his own use as 
fuel, he may, on leaving the farm, 
remove the wood for use else
where. Judkins v. Woodman, 81 
lie. 861, 17 Atl. Rep. 298. 

28 Moriarty v. Ashworth. U 
Minn. I, 44 N. W. Rep. 630. 

29 Thus, where the mortgagor, 
without the knowledge or consent 
of the mortgagee. removes a build
Ing from the premises, leaving the 
property entirely Insufllcient as se
curity tor the debt, and then dls
poses of the premises to which the 
building was removed, the lien of 
the mortgage on the bulldlng lB 
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mortgage security has been in fact impaired and rendered 
il181lfficient. so 

§ 249. Bights of Mortgagee in Posaession.-A mortgagee 
who has lawfully gained the possession of the mortgaged prem
ises is entitled to hold the same, receiving the rents and profits 
and applying them on his debt, until such debt is paid wholly 
and in full. And it is a well-settled general rule that, so long 
as any sum remains due to a mortgagee in possession, he will 
not be deprived of that possession, at the suit of the mortgagor, 
by the appointment of a receiver. Especially is this the rule 
when it appears that the mortgagee is of sufficient means to 
make good to the mortgagor any excess of the rents and profits 
received by him over and above the amount due on the mort
gage, or that he will give security to do so. It is otherwisE', 
however, when it is shown that there is danger that the income 
from the property may be lost and dissipated, and that the 
mortgagee is insolvent or not financially responsible, or if it 
appears that he is committing waste upon the property or 
injuring it in material respects. In such a state of affairs, 
it will be proper, as a means of securing justice and fair play. 
for all parties, to appoint a receiver to take charge of tht> 
property until satisfaction of the mortgage debt is made.S! 

And the same principles apply where the application for a 
receiver is made in a creditor's bill filed by a judgment creditor 
of the mortgagor.S2 So again, the mortgagee in possession 
cannot be ousted by a purchaser of the premises at a sheriff's 
sale on execution of the equity of redemption, the judgment 
being junior to the mortgage.ss The mortgagee in possession 
being bound to manage the property prudently and so as to 
derive an income from it, it is of course competent for him 

not Impaired as against a pur
chaser with noUce. Betz v. 
Muench, (N. J.) 13 AU. Rep. 622. 

80 Chelton v. Green, 66 Md. 272, 
4 At!. Rep. 271; Morgan v. Gilbert. 
2 FUp. 646, 2 Fed. Rep. 836; Betz 
v. Verner, 46 N. J. Eq. 266, 19 AU. 
Rep. 206. 

31 Springer v. Lehman, 60 Ill. 
App. 139; Bolles v. Duff, 36 How. 
Prac. (N. Y.) 481. 

32 Peterson v. Llndskoog, 93 Ill. 
App.276. 

88 Dickason v. Dawson, 85 Ill. 
63. And It makes no difference 
that the mortgagee took posses
sion after the sheriff's sale under 
an arrangement with the mort
gagor to allow rent by way of 
credits on the mortgage debt; and 
the fact that he is called a tenant 
and takes a lease from the mort
gagor does not In any way change 
his rights as a mortgagee. Id. 

Digitized by Coogle 



298 IUDLATIVE RIGHTS OF PARTIES. [§ 250 

to lease the premises to a tenant; but such a lease will neces
sarily be terminated by the redemption of the mortgage, unless 
there was some express or implied authority from the mort
gagor to make leases for a given time extending beyond the 
time for redemption.at 

Such being the rights of a mortgagee in possession, the 
duties and liabilities of the mortgagor, out of possession, are 
such as may fitly correspond with them. For example, a 
mortgagor who is out of the possession and control of tht 
property, real or personal, ought not to be held liable for any 
tortious acts of the mortgagee, who is in possession of the 
property and who has an independent and adverse control of 
it. So a railroad company is not liable, at common law, or 
under the statutes imposing liability for injuries causing death, 
for the negligence of mortgagees who are operating the road 
under a possession taken ,and held adversely.11i It remains to 
be remarked that a mortgage is a contract; and if it stipulates 
that the creditor may take and retain possession of the mort
'gaged property until the debt is paid, this is a valuable and 
substantial part of the contract; and hence a law which gives 
the right of possession to the mortgagor cannot constitutionally 
apply to mortgages made before its enactment.as 

. § SISO. RIght to Bents and Proftb.-While the mortgagor of 
realty remains in possession of the mortgaged premises, and 
before there has been any breach of the condition of the mort
gage, he is entitled to receive the rents, issues, profits, and 
emblements of the estate and to apply the same to his own 
use, and he is under no obligation to turn over such rents and 
profits to the mortgagee, or to account to the latter for the 
same.aT Thus, where a railroad mortgage provides that, until 
default, the railroad company may continue to possess and USE: 

its road, and receive the rents, profits, and increase arising 
therefrom, the earnings of the company, derived from the 
operation of the road, though subject to the mortgage, con-

.. Holt v. Reas, ., DL 181. 
811 Wlaconaln Central R. Co. v. 

Roaa, U2 111.9, 31 N. E. Rep. U2. 
II Mundy v. Monroe, 1 Mich. 68. 
IT Moore v. Titman, .. Ill. 367; 

MIBBlaalppl Valley. W. Ry. Co. v. 
United States Express Co., 81 Ill. 
liM: Croaa v. Will County Nat. 

Bank, 177 IlL 33, 62 N. B. Rep • 
8U: Rooney v. Crary, 11 DI. App. 
213: Young v. Northern DIlDola 
Coal • Iron Co., 9 BIBB. C. C. 300, 
13 Fed. Rep. 806: Teal v. Walker, 
111 U. S. 2.2: Chelton v. Green, 16 
Md. 272, • At!. Rep. m. 
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tinue to be the property of the company, before foreclo81U'e of 
the mortgage or po88e88ion taken by the trustee, in 80 far as 
that they may be reached by other creditors of the company, 
and are liable to garnishment.3s 

Upon breach of the condition of the mortgage, the mortgagee 
may enter, and render his security productive by the percep
tion of the rents and profits; but this is allowed only for the 
purpose of protecting his security and making it effectual; 
and therefore he must apply the income of the property re
ceived by him in reduction of the mortgage debt.311 And his 
mere right to enter upon default will not render the mortgagor 
liable for the rents and profits. If the mortgagee does not 
exercise this right, by actually taking possession, or by caus
ing the mortgagor's tenants to attorn to him, he cannot claim 
the rent&..o Nor does the mere filing of a bill for foreclosure 
entitle the mortgagee to receive the income of the estate. For 
that purpose he must procure the appointment of a receiver. 
Thus, the purchaser of the equity of redemption is not bound to 
account for the rents and profits from the time a bill for fore
closure is brought until the decree, unless there is some cove
nant on the part of the mortgagor that the mortgagee shall btl 
entitled to receive them.f1 . Even after the sale of the property 
in pursuance of a decree of foreclosure, the mortgagor is 
entitled to receive the rents and profits during the statutory 
period allowed for redemption.f2 The only exception to this 
rule is in cases where there is a deficiency and a receiver has 
been appointed to collect the income of the property. And 
even in that case, as against the purchaser at foreclosure, the 
mortgagor is entitled to any balance of the rents and profits 
collected by the receiver, during the period allowed for redemp
tion, which may remain in the receiver's hands after payin~ 
the deficiency decree and other items allowed by the COurt.f3 

When the renti and profits of the land, as well as the land 

11II1aaIaslPPl Valll!7 & W. Ry. 
Co. v. United States Expreu Co., 
81 Ill. 634, citing GDman v. UU
nola & MIsa. Tel. Co., 91 U. S. 803, 
ad diatlngulahlng Galena & C. U. 
R. Co. v. Mem., 28 DL 121. 

It Moore v. Titman, « Ill. 367; 
Rooney v. Crary, 11 nl. App. 213. 

to Teal v. Walker, 111 U. S. 242; 

lI'orlouf v. Bowlln, 29 nl. App. 471. 
t1 SUverman v. Northwestern 

Mut. Life Ina. Co.. 5 Ill. Arp. 124. 
.. WUaon v. Equitable Trust Co., 

98 ID. App. 81; Talcott v. Peterson, 
63 Ill. App. 4.21. 

41 Stevena v. Hadfield, 178 ID. 
632, 52 N. E. Rep. 875, afllrmlng 76 
DL App. 420. 
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itself, are pledged by the mortgage as security for the amount 
due to the mortgagee, he acquires, by the appointment of a 
receiver, an equitable lien upon such rents and profits during 
the statutory period allowed for redemption for the full pay
ment of any deficiency that may arise upon a sale of the 
premises to pay the debt." 

§ 251. Purchase of OutstandiDg Title.-A mortgagee may 
buy in an outstanding title, or the equity of redemption, either 
from the mortgagor or from a third person who has acquired 
it by grant, directly from him, or by a purchase under a judg
ment or decree which was a prior lien to his mortgage, and 
hold the title absolutely in his own right, provided he has made 
no arrangement with the mortgagor, or any promise, or done 
any act which would preclude him from so doing. The merl' 
relation of mortgagor and mortgagee will not prevent the latter 
from so acquiring the outstanding title.411 And a mortgagee 
in possession, before foreclosure, who buys in an outstanding 
lien to protect his possession, is entitled to receive the amount 
paid, with legal interest." 

U Oakford v. RoblDaon, .8 Ill. 
App.270. 

"Roberta v. lI'lem1D& 68 Ill. 198. 

And see Turner v. Llttleleld. 1ft 
Ill. 830, 32 N. E. Rep. 622. 

"Comstock v. Michael, 17 Nebr. 
288, 22 N. W. Rep. 6049. 
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§ W. Bale of _quit)" of Bedempticm.-Notwithstanding the 
existence of a mortgage on land, the owner thereof may sell 
and convey his interest-that is, the equity of redemption-to 
a third person, transferring to the latter all his own rights in 
the premises.1 But the lien of the mortgage follows the land 
into the hands of all successive purchasers having notice. That 
is, where land is purchased with notice of an outstanding mort
gage, it is liable to be charged with its payment in the same 
manner as it would have been had the legal title remained 
in the vendor.1 The purchaser, or his alienees, will of course 
have the same right of redemption from the mortgage which 
belonged to the mortgagor j and they can be deprived of that 
right only by a foreclosure of the mortgage, or by its being 
barred in some of the modes recognized by the law.8 MorE'-

1 Cofllng v. Taylor, 16 IlL 467. • Dunlap v. Wilson, 33 Dl. 617. 
IWlllis v. Henderson, 6 Dl. 13: Where a mortgage 111 executed on 

Dunlap v. WIlBOn, 32 m. 617. an equity beld by the mortgagor 
301 
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over, if the purchaser of mortgaged land has notice, actual or 
constructive, of the mortgage, he is to be charged with full 
notice of its legal eBects, and will acquire no other rights than 
those of the mortgagor. The construction of the mortgage 
must be the same whether the mortgagor has conveyed the 
equity of redemption or not.· Again, the lien of the mortgage 
cannot be discharged or aBected by any agreement entered 
into between the mortgagor and the purchaser; though tht 
mortgagee may restrict or apportion his lien, in accordance 
with such an agreement, if all interested parties consent. II .ADd 
the mortgagee is in no wise concemed with the queation 
whether the mortgagor has conveyed the equity of redemption 
to a third person for a full consideration or gratuitously, or 
for the purpoae of hindering or defrauding his creditors; in 
either case, the conveyance cannot prejudice the right of fore
closure.-

The relative rights of the grantor and grantee, as to liability 
for the payment of the mortgage debt, will be discussed- in a 
later section. But it may here be remarked that a purchastr 
of property from a mortgagor thereof, after the mortgage has 
been recorded, who assumes no liability to the mortgagor whit.h 
the latter can enforce, is in no sense the surety of his vendor.1 
And it is to be remarked that the possession held by the grantee 
of the mortgagor is in subordination to the title of the mort· 
gagee to the same extent as that of his grantor; and it cannot 
cease to be of that character, and become such an adverse 
possession as may ripen into a paramount title under the statute 
of limitations, until there is an open assertion of a distinct. 
title, with the knowledge of the mortgagee, or until the mort
gage is barred by limitations.s 

IUS. Same; Mortgage Not Becorded.-We have alread1 
seen that a mortgage is not eBective against a subsequent pur-

on a bond for a deed, and the 
mortgagor lubsequently recGDVeY8 
the land to bla vendor betore &D7 
tortelture la declared on the bond, 
bla II'&Dtor will lucceed to the 
rlgbte of the mortgagor, and II 
enUtled to payoff tbe mortgap 
and prevent a sale; and until the 
rlgbt of redemption b:I.B ezplred, 
be II enUtled to retaln the ,.,.... 

lion and ~oy the rente and 
protts. Baker v. Blabop lilll 
ColoD7. 46 IlL 264. 

t Krule v. Scripps, 11 nL 98. 
I Reed v. JenDingl, 196 nL 4'%, 

61 N. B. Rep. 1006. 
• Fetrow T. Merriwether, 63 Ill. 

2'16. 
1 llaher v. LaDfrom, 86 m. 10. 
• Alaup v. Btnart. 19' m. -
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chaser of the land, who has no actual notice of it, unle88 it ii 
recorded;8 and that a recorded mortgage gives constructive 
notice to subsequent purchasers only so far as the description 
of the property, in the mortgage and record, is correct or 
sufticient to identify the property with certainty.tO In this 
connection it is said: "If one purchases land of the owner, 
knowing that the latter has already mortgaged it to another, 
although by a wrong description, the purchaser will take tht" 
land subject to the mortgage j and even if the purchaser has 
no actual notice of the mortgage having been made by such 
wrong description, yet if the circumstances attending the 
transaction are of a character to have put a reasonably prudent 
man on such inquiry as would, by the exercise of reasonable 
diligence, have led to a discovery of the existence of the mort
gage, the purchaser will be bound in the same manner as if he 
had actual notice. On the other hand, if there is nothing in 
the attending circumstances calculated to put the purchaser on 
inquiry, further than the fact that the mortgage with such 
wrong description is upon the records of the county, and has 
been seen and read by the purchaser, he will hold the land 
discharged from the mortgage incumbrance. ''11 Again, if, at 
the time the owner of land sells it to another, there is a mort
gage on the land actually existing and unpaid, but which has 
been mistakenly or fraudulently discharged of record, the pur
chaser's rights will depend on his knowledge and good faith. 
If he had no actual notice that the mortgage really remained 
a lien on the land, nor knowledge which ought to have put him 
on inquiry, but honestly believed that the· recorded discharge 
was valid and effectual, the land, in his hands, will be clear 
of the mortgage. But if, at the time the mortgagee's equitiE's 
are brought to his knowledge, he has not paid all the purchase 
money, the mortgage may be foreclosed as to the balance of 
the purchase money remaining unpaid.12 

§SM. Same; OOV8D&1lt AgaiDst IDcumbrances.-If the 
grantee in a deed of land agrees, either in writing dehors the 
deed or by parol, to assume and pay a mortgage incumbrancE' 
resting on the premises, he will be held upon the agreement, 

62 N. m. Rep. 'l96; Barding T. Du
rand, 36 m. App. 238. 

• Supra, 1163. 
10 SUpra, 1162, 163. 

11 Slattery T. Rafferty, 93 DL 2'l'l. 
11 Sheldon T. Holmes, 68 Mloh. 

138,24 N. W. Rep. 796. 
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not only by his grantor but also by the mortgagee, notwith
standing the fact that his deed contains an express covenant 
that the property is free from incumbrances.1I On the other 
hand, a vendor who conveys by a deed containing a covenant 
against incumbrances, and takes the notes of the purchaser, 
secured by trust deed on the property, for the unpaid purchase 
money, is bound to protect the purchaser against any incum
brances which were on the land when he conveyed, before he 
can properly demand payment of the notes given for the pur
chase money. It is the right of a purchaser of property under 
a deed with covenants against incumbrances to have all lieM 
that may be on it removed before his vendor can sell it under 
the purchase-money mortgage.it 

§ 21515. Sale of Land II Subject to" bfsting Mortpge.
When a mortgagor of land, in selling and conveying it to a 
third person, inserts in the deed a clause to the effect that it is 
made "subject to" the existing mortgage, this, and the accept
ance of the deed by the grantee, will not create any personal 
liability on the part of the latter to pay the outstanding In
cumbrance, unless he has specially agreed to do so, or unless 
the amount of the mortgage debt is deducted from the pur
chase money. To create such a liability, there must be somt>
thing in the nature of a contractual obligation amounting to 
an agreement by the grantee to payoff the mortgage incum
brance.1II But the land itself remains subject to the lien of 
the mortgage. The effect of such a clause is to make the land 
the primary fund, &s between all the parties, for the satisfac
tion of the lien j it charges the land conveyed with the incum
brance of the mortgage debt as effectually 8S if the grantee 
had expressly a8filUmed the payment of the debt.1s It is said 

11 Eggleston v. MorrlsoD, 84 DL 
App.626. 

it Coffman v. ScovUle, 86 Ill. 300. 
But where the grantee in a war
ranty deed conveying premises 
subject to a prior mortgage re
mains in undisturbed possession, 
no auft to collect the debt secured, 
or to foreclose the mortgage, or to 
evict him, haviDl been brousht, it 
Is no defense to foreclOBure of his 
purchase-money mortgage that the 
prior mortgage Is an outstanding 

incumbrance. Gagel' v. Edwarcte. 
26 Ill. App. 487. 

15 Comstock v. Hltt, 37 Ill. 642: 
Fowler v. Fay, 62 Ill. 376; Nichola 
v. Spremont, 111 Ill. 631; Crawford 
v. Nimmons, 180 Ill. 143, 64 lie B. 
Rep. 209; Richardson v. VenD, 84 
Ill. App. 601; Elliott v. Sackett, 
108 U. S. 132; Shepherd v. May, 
11& U. S. 501; Middaugh v. Batch
elder, 33 Fed. Rep. '10&: Biser .... 
Williams, 104 Ill. App. 218. 

11 Mlller v. Robinson Bank, II' 
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that "the difference between the purchaser's &881JDling the 
payment of the mortgage, and simply buying subject to the.' 
mortgage, is simply that in the one case he makes himself 
personally liable for the payment of the debt, and in the otht>r 
ease he does not assume such liability. In both cases he takE'S 

the land chargee! with the payment of the debt, and is not 
allowed to set up any defense to its validity. "11 And further, 
the land being the primary fund for the discharge of the mort· 
gage debt, as above stated, equity will not permit the pur· 
ehaser to force his vendor into paying off the mortgage, on the 
ground that the vendor is personally liable for the debt while 
he is not. If the mortgagee eollects the debt by personal action 
against the mortgagor, the latter may be subrogated to the 
rights of the mortgagee, or treated as an equitable assigneC' 
of the mortgage, 80 a. to enable him to subject the I!roperty to 
I18le for his reimbursement. If the purchaser, on the other 
hand, pays the amount of the mortgage debt to the mortgagee, 
and take. an assignment of the mortgage, the law will not 
permit him to hold it as a valid claim against his grantor, nor 
use it 81 a se~ff in an action by the grantor for the purchase 
money; the assignment will be treated simply as a payment 
of the mortgage debt, freeing the land from ita lien.lI 

§ 2158. Allumption of Mortgage by PurchaHr.-When a 
deed of mortgaged land contains a recital that the purchaser 
.. assumes and agrees to pay" the mortgage, it imposes upon 
him a personal liability for the mortgage debt, provided he hal 
assented to such provision of the deed, and estops him to deny 
the validity of the mortgage or that the particular land which 
he has bought is subject to its lien.19 While the usual and full 
form of this elause is as above given, it is held that a recital 
that the grantee •• assumes" a certain mortgage on the land 
conveyed is equivalent to a statement that he I. assumes to 

m. App. 480; DOilk T. 8t. Louts 
Glucoee Co., 17 Ill. App. 869; 
Monarch Coal .. Mining Co. v. 
Band, 99 Ill. App. 112. But a 
8I'8Dtee of land need not pay a 
mort&qe thereon which consti
tuted no part of the consideration 
of bIB purchue, and Which wu 
aot made In aoo4 faith for & real 
debt, notwtthat&D4lq h .. deed .. 

• 

ezpreuecl to be "aubJect to 1D01IID
brancea." Robinson Bank v. Mil
ler, 168 IlL 244, 18 N. B. Rep. IM8. 

1'f Hancock v. FlemlDc, 108 Ind. 
633, 3 N. E. Rep. 2&4. 

II Donk T. 8t. Louis GIUCOBe Co., 
17 Ill. App. 189. 

te Sidwell T. Wbeatoa, 114 DL 
21'1, • N ... Rep. 111. 
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pay" it, and amounts to a peraonal covenant on his part to 
discharge the mortgage debt.- Nor is it even necessary that 
the assumption of a mortgage indebtedness should be incor
porated in the deed; it may be by a separate written contract, 
or even by a parol promise ;21 and when a part of the purchase 
money is withheld for the purpose of paying the mortgagt: 
debt, the agreement of the vendee to pay the same is not with
in the statute of frauds, as a parol promise to pay the debt of 
another, because it is not his money, but the vendor's, which 
is to be used for such payment.22 But in order to make the 
assumption clause in a deed binding and obligatory on the 
purchaser, the law requires something more than the mere 
insertion of such a clause in the deed by the grantor. In some 
way the grantee's assent to the contract must be shown; as, 
by his aeceptance of the deed with full knowledge and under
standing of its terms.28 The fact that the deed contains such 
a clause. will not fix a peraonal liability upon the purchaser, 
for the benefit of a mortgagee who neither gave nor aWferl'd 
anything as a consideration for such assumption, when the 
grantee did not in fact execute the deed, or when it appears 
that his promise to assume the mortgage was obtained by fraud 
or artifice or given under a mistake.1i The undertaking of the 
grantee will inure to the benefit of the mortgagee, and the 
latter may, if he chooses, release the mortgagor from all 
liability on the mortgage debt, and agree to look alone to the 
purchaser for satisfaction. But the fact that the mortgagee 
has not expressly consented to the substitution of the pur· 
chaser in place of the original mortgagor will not affect the 
liability of such purchaser after he has assumed the mort· 
gage.211 U the purchaser has not expressly or virtually agreed 
to assume the mortgage, he cannot be held personally liable 
therefor, although the deed to him, by a mistake of the drafts. 
man, is made to contain an assumption clause. In such a case, 
a court of equity will reform the instrument, or will refuse to 

I. Bggleaton v. Morr1son, 8. Ill. 
App. 626; Schley v. Fryer, 100 N. 
Y. 71, 2 N. B. Rep. 280. 

11 Bggleston v. Morrison, M DL 
App. 625; Lang v. Dietz, 191 m. 
161. 60 N. :m. Rep. 841. 

12 Tuttle v. Armstead, &8 CoIUl. 
17&, 22 At!. Rep. 677. 

21 Thompson v. Dearborn, 101 
Ill. 87; Bolsot v. Chandler, 82 Ill. 
App. 261; Baer v. KJ1ewltz. 39 Dl. 
App. no. 

14 Schmitt v. Merriman, 101 III 
App • .u. 

I. Bay v. WllUama, 1U m. 91, 
1 N. B. Rep. 8.0. 
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enforce the clause of assumption.- But the pnrchaser cannot 
escape liability on such a clause, on the ground that he was 
ignorant of its insertion, unless he clearly proves that fact. 
H his testimony on that point is contradicted by the grantor, 
and the latter's evidence is corroborated by pertinent circum
stances, the grantee must be held chargeable with the mortgage 
debt.IT 

The grantee of a mortgagor may also 8881lDle the payment of 
only a specified amount of mortgage indebtedness, expreSB}y 
stated in his deed; and in this case, he cannot be held person
ally liable for the whole of a larger mortgage covering the 
land28 But one who contracts, as a consideration for a deed 
conveying certain lots to him, to pay "all notes" secured by 
a trust deed on the lots is liable for the entire debt evidenced 
by such notes, although the trust deed covers other lots not 
included in his pnrchase, and his liability in such a case is not 
restricted to so much of the debt as may be equitably charge
able to the lots purchased.2e But on the other hand, a cov('
nant in a mortgage that the premises are free from all incum
brances is not one which runs with the land; and a purchaser 
of the property from the mortgagor, who aSBumes and agrees 
to pay the mortgage debt, does not become responsible for a 
breach of such covenant. Hence if there were unpaid taxes 
against the land, which constituted a lien upon it at the time 
the mortgage was made, the mortgagee, having paid them, 
cannot recover the amount on foreclosure of the mortgage 
against the purchaser of the premises.so When a mortgagt'e, 
having the elder lien, buys the premises, and agrees, as a part 
of the consideration, to pay a mortgage debt which is junior to 
his, equity will require him to pay it, or will order a sale of the 
land for its payment.St 

§ U'l. Same; Deduction of Mortgage from Purchase Price. 
-On the sale of land incumbered by a mortgage, if the amount 
of the mortgage is included in and forms a part of the con
sideration which the grantee promises to pay ·for the property, 

Ie Adams T. Wheeler, 122 Ind. 
261, 23 N. B. Rep. 760; Drury T. 

Hayden, 111 U. S. 223. 
IT Moran T. Pelllfant, 28 m App. 

278. 
tl Garrett T. Peirce, n Ill. App. 

226 

•• Mead v. Peabody, 183 Ill. 126, 
66 N. B. Rep. 719, afllrmlng 83 Ill. 
App.297. 

10 Fuller v. Jlllett (U. S. Clrct. 
Ct. N. D. 111.) 2 Fed. Rep. 80. 

II Huebsch T. Scheel, 81 Ill. 281. 
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and he retaina that part of the purchase price, the law will 
create a personal liability against him, upon the ground that 
he haa agreed to pay such indebtedness.'1 And where it is 
doubtful whether a deed of mortgaged premise. binds the 
grantee to pay an existing incumbrance, evidence of the value 
of the property, or of the agreed consideration for it, and as 
to whether the grantee retained any of the consideration to par 
the debt, is admissible to aid in construing the deed.BI But 
the implied contract to pay to the holder of a mortgage money 
retained for that purpose by the grantee arises only from the 
presumed understanding of the parties, and cannot exist when 
there was an express understanding to the contrary and a dw. 
tinct refusal by the grantee to pay the debt." 

§ SU. Same; Bdoppel to Dispute lIIortgage.-Where the 
purchaser of real estate assumes the payment of a mortgage 
debt upon the property, as a part of the consideration for the 
conveyance to him, he will be estopped to dispute the validity 
of the mortgage (as, on the ground that there was no con
sideration for the mortgage debt), and this estoppel extends to 
those claiming under him.311 So, where one promises a mort
gagee that, if the latter will let him buy the mortgaged prem
ises, he will pay the mortgage debt, he cannot afterwards 
repudiate his promise on the ground that, by reason of a mis
take in the description, the mortgage does not cover the land." 

§ 2GB. Same; PenoDal Liability of Purchaser.-Where one 
purchases real estate incumbered by a mortgage, and, as a part 
of the consideration, assumes and agrees to pay the incum
brance, such an undertaking will create a personal liabiHty 
on the purchaser, in favor of the holder of the mortgage, which 
may be enforced in an appropriate action.37 The promise of 

12 Siegel T. Borland, 191 Ill. 107, 
60 N. E. Rep. 863; Twitchell v. 
Mears, 8 Bias. C. C. 211, Fed. Cas. 
No. 14,286. 

aa Winans T. WUkle, 41 Mich. 
264, 1 N. W. Rep. 1049. 

84 Siegel T. Borland, 191 Ill. 107, 
60 N. E. Rep. 863, reversing 93 Ill. 
App. 320. And see Maher T. Lan
from. 86 Ill. 613. 

II Lang T. Dietl, 191 Ill. 181, 60 
N. E. Rep. 841 (amrmlng 93 Ill. 

App. 148); Hancock v. Fleming, 
103 Ind. 633, 3 N. E. Rep. 264; Mill
Ington T. HUl, 47 Ark. 301, 1 8. W. 
Rep. 647. 

38 Kellums T. Hawkins, 36 Ill. 
App.161. 

81 Rogers T. Herron. 92 Ill. 683; 
Rapp T. Stoner, 104 Ill. 618; 
Thompson v. Dearborn, 107 Ill. 87; 
Wager v. Link, 134 N. Y. 122, 31 N. 
Ill. Rep. 213. 
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the purchaser inures to the benefit of the mortgagee, aIld the 
latter, in proceedings to foreololle, is entitled to a deoree 
against such purchaser for any deficienoy that may arise on a 
sale of the mortgaged premises; and the bringing of the suit 
is a sufficient acceptance of the purchaser's promise by tho 
mortgagee.3S Further, when this personal liability on the part 
of the purchaser has once attached, it cannot be taken away 
by a release from liability given to him by his grantor, the 
original mortgagor, without the permission and consent of the 
mortgagee, even though such a release may be executed before 
any express acceptance by the mortgagee of the benefit of tht' 
arrangement.3D Nor can the purchaser relieve himself from 
the liability which he has thus assumed by a voluntary re
conveyance of the property to his grantor, the mortgagor.tO 

And he will continue to be liable for the payment of. the mort
gage debt, even though the mortgage may be rendered void, 
after its execution and delivery, by an unauthorized altera
tion.41 

§ S60. Same; Mortgagee" BIght of Action aga.iDd Pur
chaser.-When the grantee of the mortgagor assumes and 
agrees to pay the debt secured by the mortgage, the mortgagee 
is not restricted to a foreclosure of the mortgage, as a means 
of recovering his debt, but, in view of the personal liability 
assumed by such grantee, the creditor may bring assumpsit 
(or other proper action) in his own name directly against the 
purchaser to recover the amount of the note or other evidenc(' 
of debt secured by the mortgage. This right of action rests 
on the principle of law that a third person, for whose benefit 
a contract is made, may sue thereon in his own name, whether 
the contract be simple or sealed.f2 This is considered in Illi
nois a sufficient ground on which to rest the right of action. 
But in some other states, the courts have preferred to support 
it on the ground that the covenant of the purchaser is a col-

II Bissell T. Bugbee, Fed. Cas. 
No. 1,446, 8 Cent. Law J. 272. 

III Ba1 v. Williams. 112 111. 91, 
54 Am. Rep. 209; Betts T. Drew, 12 
Chicago Legal News, 66, Fed. Cas. 
No. 1,372; New York Life Ins. CO. 
T. Aitkin, 125 N. Y. 660, 26 N. E. 
Rep. 732. 

.0 Ingram T. Ingram, 172 Ill. 287, 

60 N. E. Rep. 198, aftlrmtng 71 III 
App. 497. 

41 Daub T. Englebach, 109 Ill. 
267. 

•• Webster v. Fleming, 178 Ill. 
140,62 N. E. Rep. 876, affirming 73 
Ill. App. 234. And see Episcopal 
Clt1 Mission T. Brown (U. S. Clrct. 
Ct. N. D. Ill.) 43 Fed. Rep. 834. 
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lateral security obtained by the mortgagor, which, by equitabJp 
subrogation, inures to the benefit of the mortgagee." 

§ 261. Same; Liabilitr of Purchaser b7 Meme Convqa.nCII. 
- When the grantee of land assumes a mortgage on the same 
&8 a part of the consideration, and conveys the land to another, 
who likewise assumes the mortgage, the first grantee stands in 
the position of a surety for the second, and, if compelled to 
pay the debt, may recover from the latter." And where anT 
purchaser of mortgaged premises takes the same under a deed 
containing a covenant by which he assumes and agrees to pay 
the mortgage, as a part of the consideration of the convey
ance, he will be liable for the amount of the mortgage, and 
may be sued by the mortgagee in assumpsit oil the bond 
secured by the mortgage, although his grantor was not liable 
on it, the mortgage having been made by a prior owner of the 
land.tI The fact that the notes secured by a deed of trust were 

fa Crowell v. Currier, 27 N. J. 
Eq. 1M; Franc1aco v. Shelton, 8S 
Va. 779, 8 S. :m. Rep. 789. 

.. Stover v. Tompkina, 34 Nebr. 
486, 61 N. W. Rep. 10'4). And see 
Episcopal City MIBBlon v. Brown, 
48 Fed. Rep. 83'-

•• Dean v. Walker, 107 IlL MO, 
47 Am. Rep. 487. In th1a case It 
was aald by Judge Craig: "Deeds 
of lands made subject to a mort
gage, and deeds containing an as
sumption clause purportlnc to bind 
the crantee to pay an existing in
cumbrance, have been the source 
of much dlscuaslon In the courts 
In regard to the rights and duties 
of the grantor, grantee, and the 
person holding the Incumbrance 
on the property conveyed. A deed 
made subject to an outstanding 
mortgage creates no personal lta
blllty on the grantee to payoff the 
Incumbrance, In the absence of a 
contract to pay, or unless the 
amount of the mortgage baa been 
deducted from the purchase price 
and left In the hands of the gran
tee. Comstock v. Bitt. 37 111. 642; 
Fowler v. Fay, 62 111. 376. ThUB far 

the law seems to be well settled. 
Where, however, a deed contalna 
a clause In which the grantee .... 
sumes an incumbrance on the 
premises conveyed, and agrees to 
pay the same, and an action Is 
brought to enforce such a contract. 
the questions growing out of such 
contract tranasction have been at
tended with more dUllculty. But 
we think the law may be regarded 
as well settled, where A. has given 
a mortgage on a tract of land 
to B., and subsequently conveys to 
C., the deed containing a contract 
that C. assumes the mortgage and 
agrees to pay the same, that B. 
may compel the grantee to pay the 
mortgage Indebtedness, either by 
a sult at law or by a b1ll In equlf;J' 
foreclosing the mortgage, and a 
personal decree against the mort
gagor and the purchaser of the 
mortgaged premiSes for any de
ficiency. • • • Whether this Is 
the true relation of the parties or 
not, where the mortgagor, who 18 
bound for the payment of a II1DIl 

of money, secured by mortgage oD. 
land, conveys the same, and tbP 
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not signed by the maker of the deed, but by a third person, 
does not affect the validity of a contract of assumption by a 
purchaser of the mortgaged premises, by which he agrees to 

grantee, b:y a clause In the deed, principal debtor b7 virtue of the 
assumes the pa7ll1ent of the mort- agreement, and the srantor occu
gage Indebtedness, no reason IB pies the situation of a mere suret:y 
perceived which will prevent the for him as to the pa7ll1ent of the 
mortgagee, tor whose benefit the mortgage IndebtednesL Such be
clauae In the deed Is Inserted, IDg the relative situation ot the 
from maintaining an. action upon parties In eqUity, the creditor, 
such a contract agalnst the sran- who IB the mortgagee, IB entitled 
tee. It IB a famlllar rule, and one to the benefit ot all collateral ob
well SU8talned by authority, that ligations tor the payment ot a 
where one person tor a valuable debt which a person standing In 
consideration makes a promise to the situation ot a suret7 for others 
another tor the benefit of a thlrd has received for bIB Indemnity to 
person. such third person ma:y release him or his propert:y from 
maintain an action upon it. It is liability for such pa7ll1ent. It IB 
not necessary, In such a case, that quite true that this principle of 
there should be any consideration equity could not be invoked, and 
moving from the third person tor this remed:y in equit:y made avail
whoee benefit the promise is made, able, if the srantor of the mort
or that there &hould be any privlt:y gaged premises was not hlmse:f 
between them. The conveyance of liable for the mortgage Indebted
the land Is the consideration for ness, for the reason that the sltua
the promise, and the tact that the tion or principal debtor and surety 
consideration moves from the would not exist between the gran
mortgagor is a matter of no mo- tor and grantee. But Is there no 
ment. The position Is taken here other principle of law upon which 
that a grantee of mortgaged the grantee ma:y be rendered liable 
premises cannot be made liable to upon a contract which he has de
pa7 the mortgage Indebtedness by lIberately made upon a valid con
an assumption clause In the deed, elderation? We think there Is,
however strong the Intent may be that It may be placed upon the 
ezpreesed by the language uaed, broad and well-settled principle 
unless the grantor Is himself, at that where one person makes a 
the time of making the deed, liable promise to another baaed upon a 
for such indebtedness. We are valid consideration for the benefit 
aware of the fact that there are of a third person, such third per
cases which sustain this view ot son ma:y maintain an action upon 
the law (citing certain New York it. Here it was not n8Ceaaary that 
cases), but we are not Inclined to any consideration should pass 
follow them. The New York cases from the owners of the mortgages 
are predicated upon the principle to Walker (the grantee). It was 
that. where the srantor Is liable enough that his contract was based 
for the mortgage IndebtedneBB, upon a consideration which moved 
and the deed under which he con- from Dean to him. A. portion of 
ve:ys contains an assumption the purchase price of the land was 
clause, the grantee becomes the left In his hands, in consideration 
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pay apeei1led pOrtioDl of the indebtedne18 e1'idenoed b, tilt 
notes 81 part of the p~h8le price." 

§ 282. B.eleaae of Mortgagor's LlabWty.-An agreement by 
the grantee of mortgaged premises with his grantor to pay of 
the mortgage on the property will not release or cut off any 
rights or remedies of the mortgagee, unless with the latter'. 
consent; on the contrary, i~ gives him an additional remedy, 
by way of an action at law, against the grantee; it does not 
affect his right to sue the mortgagor for the debt secured or 
to foreclose the mortgage against the land. f7 It is of count! 
competent for the mortgagee, if he chooses, to release the mort· 
gagor from liability for the debt, and to agree to look solely to 
the grantee for any deficiency which may arise on forecloll1Ue 
of the mortgage. But unless the tnortgagee has done this, both 
the mortgagor and his grantee (whatever may be their rigbts 
as against each other) will be liable to the holder of the debt 
secured, in the character of principal debtors.4s 

§ 283. Mortraror's IJability as Surety.-When the pur· 
chaser of mortgaged lands assumes and agrees to pay the 
mortgage debt, by a clause in the deed, and the arrangement 

of which he qreed with his gran
tor, Dean, to pay the mortgages. 
It wu a matter of no consequence 
to him whether Dean waa legally 
bound to pay those mortgages or 
not. Dean had the right to make 
such & dispOSition of the purchase 
money as he aaw proper In selllng 
the land. He might have' decided 
that the purchase money should be 
paid by Walker to some publ1c 
charity, to a church or a college, 
and If Walker, In making the pur
chase, agreed to pay the purchase 
money to any or either of these. 
objects, no reason is perceived why 
he might not be compelled to per
form his eontracL It was no con
cern of his to whom the purchase 
money should be paid; Dean had 
the right to make such disposition 
of It as he aaw proper, and when, 
for some reason known to himself, 
he saw proper to direct that the 

mortgqe on the land should lie 
paid from the purchue mone, 
which Walker qreed to pal' for 
the premlsea, and Walker e:z· 
preBII17 agreed to pay theae mort· 
gace .. It Ie & matter In which III 
Is In no manner concerned whether 
Dean was legally liable to p., 
such mortgage Indebtedn888 c:>r 
not; It wu' enough that he, for a 
valuable consideration, aaaumed 
the mortgage and qreed to pa.J 
the same." 

"Harta v. Emery, 184 Ill. 66_ 
66 N. E. Rep. 866, amrmlng 8M 
Ill. App. 817. 

41 Hazle v. Bondy, 173 m. 30~, 
60 N. E. Rep. 671. 

U WebBter v. Fleming, 178 n.:l 
140, 62 N. m. Rep. 976 (a1llrmJJl.&' 
73 Ill. App. 234); Connecticut Kul 
Life Ins. Co. v. Tyler, 8 Blea. C. 
C. 369, Fed. Cu. No. 8109. 
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is known and 888ented to by the mortgagee, the e«ect is to 
make such purchaser the principal debtor, while his grantor. 
the original mortgagor, occupies the position of a surety for 
him.'11 Thus, if the mortgagor is compelled to pay the debt, 
he will have the right, in the character of a surety, to be 
subrogated to the rights of the mortgagee and to foreclose the 
mortgage for his own benefit. GO It follows also from thia prin. 
eiple that if the mortgagee grants an extension of time for the 
payment of the mortgage debt, to the purchaser of the prop. 
erty, without the knowledge or consent of the mortgagor, this 
will discharge the latter from all peraonalliability.1I1 But the 
mortgagor is not entitled to have rents which accrued prior 
to the filing of the bill for foreclosure, and which were not 
subject to the lien of the mortgage, applied upon the deficiency 
decree, where there i. nothing to show that the grantee is not 
able to discharge the obligation which he haa aasumed.1II 

Where each of several successive purchasers of a parcel of 
land covenants to pay the mortgage thereon, each becomes an 
original promisor, and the original mortgagor is virtually their 
BUret)"; and he may pay the mortgage debt when due, and 
acquire the title, without cancelling the debt aa to them or 
releasing the lien.IIB At the same time it must be remarked 
that the conveyance of mortgaged property to one who assumes 
and agrees to pay the mortgage debt does not make the mort· 
gagor a surety, as regards the mortgagee, in such sense that the 
latter's failure to foreclose the mortgage, or bring auit after 
notice under the statute, will release the mortgagor, unlen the 
mortgagee has accepted the mortgagor as surety only." 

§ 164. Sale of Part of Mortgaged Land; Order of LfabWty 
on Porecloaure.-When the mortgagor of realty sells and con
veys a portion of the land covered by the mortgage to a third 
person, retaining a portion himself, it is the rule, as between 
the mortgagor and his grantee, that the portion retained by the 

4' Union Mut. Life Ins. Co. v. 
Hanford, 143 U. S. 187; Gandy v. 
Coleman, 196 Ill. 189, 63 N. E. Rep. 
626; Fairchild v. Lynch, 99 N. Y. 
369, 3 N. E. Rep. 30. 

50 Kinney T. Wells, 69 DI. App. 
371. 

II Union Mut. Life Ins. Co. v. 
Banford, 148 U. S. 187. 

os Gandy T. Coleman, 196 111.189, 
63 N. E. Rep. 625. 

&I Flagg v. Geltmacher, 98 Ill. 
293. 

54 Fish v. Glover, 154 Ill. 86, 89 
N. E. Rep. 1081, amrmlDg 51 DI. 
App. 666. 
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mortgagor shall be tirst applied to the payment of the mort
gage debt.1I11 This rule rests upon the reason that the mort
gagor sells a part of the mortgaged premises relieved from 
the incumbrance and retains a portion for himself, and conse
quently, as between the parties to the conveyance, the part 
held by the mortgagor should, in equity and good conseienct', 
be first subjected to the payment of the mortgage; and the 
same principle will apply as between a purchaser of the equity 
of redemption, taking subject to the mortgage, and a pur
chaser from him.1I8 But this rule is never allowed to work 
hardship or injustice to third persons. The right of the pur
chaser to insist that the land retained by the mortgagor shall 
be first applied to the satisfaction of the mortgage is subject 
to the right of the mortgagee, acting in good faith, to colleet 
his money in the .way that is most to his interest.1i7 And the 
rule does not apply to cases where a portion of the equity of 
redemption is sold on execution against the mortgagor, unless 
the execution is on a judgment for the debt secured by the 
mortgage.IIS Further, if a party is equitably entitled to have 
a part of the mortgaged premises, not alienated by the mort
gagor, first sold under a power in the mortgage, he must apply 
to a court of equity before the sale, and if he does not, the sale 
cannot be set aside as agaiBst a bona fide purchaser.lle 

While the mortgagee, as above stated, should not be preju
diced by any such claim of the purchaser against the mort
gagor, yet he may bind "himself to accept it and act in subordi· 
natiou to it. Thus, if the mortgagee has full knowledge of 
the conveyance of a portion of the mortgaged land, and there
after releases from his mortgage the part not sold, he will be 
held thereby, as between himself and the purchaser, to have 
released a share of the debt equal to the value of the property 
so released.so The rule stated in this section does not apply 
where the purchaser assumes the mortgage. When a deed to 
a portion of the land covered by a mortgage is expressly made 
subject to the mortgage, the grantee has no equity, as against 

II Iglehart v. Crane, 42 Ill. 281: 
Boone v. Clark, 129 Dl. 488, 21 N. 
E. Rep. 81i0; Clark v. Wall1ck, 1i8 
Dl. App. 30. 

II Brown v. MCAa;Y, llil Dl. Slli, 
37 N. E. Rep. 1037. 

IT Hawhe v. Snydaker, 86 Ill. 197. 

18 Erlinger v. Boul, 'I Ill. App. 
40. 

It st. Joseph IrIfg. Co. v. Dagett. 
84 Dl. &li8. 

10 Warner v. De Witt COUDt;y 
Nat. Bank, 4 Dl. App. SOli. 
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the mortgagor, to require that the portion retained by the 
latter shall be first subject to sale in case of foreclosure.81 

§ 266. Same; Land 80ld SUCCllaivel7 in Parcels.-Where 
there are several parcels of land, all subject to the lien of onE' 
mortgage, and the owner sells and conveys them at different 
times to different purchasers, they will be made to contribute 
to the redemption or satisfaction of the mortgage debt in the 
inverse order of their alienation,' and the parcel last sold will 
be first chargeable, to its full value, and this must be ex
hausted before recourse is had to the next in order. In such a 
case, the eqnities between the several purchasers may be equal, 
but the first purchaser, having the prior equity, is. preferred.82 
If the mortgagee subjects the several parcels to the satisfaction 
of his debt in a different order, a right to contribution will 
exist as between the successive purchasers, according to the 
rule of their liability.8s But the operation of this rule may be 
waived, limited, or modified by the terms of the deed made to 
any of the grantees, which will bind those claiming under 
him.8t And the rule does not apply at all where the deeds 
from the mortgagor expressly subject each tract to the incum
brance of the mortgage. In that case, the parcels are sub
jected to its payment pro rata.811 And where part of the 
mortgaged land has been sold to one who assumed payment of 
the mortgage, and part of it to one who did not assume it, 
the latter cannot compel the mortgagee to exhaust his personal 

.1 Monarch Coal &: Mining Co. 
v. Hand, 19'1 Ill. 288,64 N. E. Rep.-
381. In this case It appeared that 
a coal compan), bought 3 acres of 
land out of a tract of 116 acres, 
with the right to mine coal under 
the entire tract, subject to a mort
gage covering the whole propert)'; 
and It was held proper, on fore
closure of the mortgage, for the 
decree to provide for the sale of 
the entire tract, or so much thereof 
as might be neceaaar:y to aatlsf:y the 
debt, with the prlvUege to the coal 
compan), to pay the debt within 
fO da),8, and In default thereof that 
It be enjoined from committing 
waste or further removing coal. 
AIlrming 99 Ill. App. 322. 

12 Iglehart v. Crane, f2 III. 261; 
Matteson v. Thomas, 41 Ill. 110; 
Briscoe v. Power, f'1 III. 44'1-; Lock 
v. Fulford, 62 Ill. 166; Tompkins 
v. Wlltberger, 66 111. 386; Niles v. 
Harmon, 80 Ill. 396; Meacham v. 
Steele, 93 IlL 136; Hosmer v. 
Campbell, 98 III. 6'12; Moore v. 
Shurtleff, 128 Ill. 3'10, 21 N. E. Rep. 
'1'16; Boone v. Clark, 129 Ill. 466, 
21 N. E. Rep. 860; Alexander v. 
Welch, 10 Ill. App. 181. 

"Matteson v. Thomas, U Ill. 
110. 

., Vogel v. Shurtliff, 28 Ill. App. 
616. 

tI Briscoe T. Power, f'1 m. 44'1. 
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remedy against the former before foreclosing. The mortgagee's 
right to a prompt foreclosure of his mortgage will not be 
impeded or delayed by compelling him to resort to a personal 
action against the purchaser who took subject to the lien. The 
most that the other can ask is to have the land sold in the 
inverse order of alienation.ss Further, this rule is never ap
plied to the injury of an innocent mortgagee. Before he can 
be required to shape his action in reference to the order of 
alienation of the several parcels, he must have actual notice of 
what that order was, and not merely the constructive notice 
derived from the registry of the deeds made by the mortgagor 
subsequent to the mortgage. He is under no obligation to 
search the record. The law makes it the duty of a subsequent 
purchaser of mortgaged property to give actual notice of hil 
interest to the prior mortgagee if he intends to insist on the 
rule as to the order of liability of the parcels. He will not be 
permitted to remain silent until the sale haa been made, and 
then invoke the aid of a court of equity to undo what he might 
have prevented by giving timely notice of his interest in the 
premises.IT 

The rule eatablished by the statutes of a state, or by the 
decisions of its courts, as to the order in which real estate, 
covered by a mortgage and sublequently sold at ditlerent tim81 
to different purchasers, shall be subjected to the satisfaction 
of the mortgage, is a rule of property, which will be followed 
by the federal courts sitting within that state.S8 

1288. l'Qdicial Bale of KOI1gapcl Land.-A debtor's equity 
of redemption in property on which he haa given a mortgage 
may be levied on and sold under execution against him; as 
against all persons save the mortgagee, he is regarded as the 
absolute owner of the property.SD But the purchaser of land 
at a judicial sale under a judgment 01' decree against the owner, 
where there is a valid mortgage or deed of trust of record 
from the owner prior to the time when the judgment became, 
lien, will take the same subject to the incumbrance, unleas the 
party secured by the mortgage or trust deed has done lOme· 

II Palmer Y. Snell, 111 nl. t6L 
IT Dates v. Winstanley, 68 III. 

App. 628; Hosmer Y. Campbell, 98 
III. 672; Matteson Y. Thomas, 41 
III. 110; LauBman Y. Drahas, 8 
Nebr. 467, 1 N. W. Rep. 446. 

I. Orvis v. Powell, 88 U. S. 176. 
I. Fitch Y. Pinckard, 6 III. 68; 

Curtis V. Root, 20 DL G8; Vallette 
V. Bennett, 69 m. 682; Moffett Y. 

Sheehey, 62 III. App. 876. 
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thiD& to make it iDequitable to enforce his lien a&aiaat the 
property.TO .Aa a general rule, the purchue on exeoution of 
the mortgagor's equity of redemption by a stranger to thft 
mortgage (the judgment being for a debt other than the mort
gage debt) will not affect the right of the mortgagee or his 
assignee to resort to any or all of the remedies he had before. 
Such a purchase will not render the buyer the debtor of the 
mortgagee, or release the mortgaeor, either at law or in equity. 
Hence the mortgagor has no ri&ht, in equity, to compelluch 
purchaser to redeem from the mortga&e or lose his debt; 
though the mortgage creditor may do 10, if he chooses, by 
foreclosure.71 The execution purchaser will generally have no 
right to ask that some other fund be applied in discharge of 
the mortgage debt, in relief of his estate,72 and if, after acquir
ing title, he pays off an existing mortgage, of which he had 
notice, he cannot keep the same alive by taking an usignment 
thereof to himself.78 The equity of redemption may also be 
ordered sold in probate proceedings on the estate of the de
ceased mortgagor. l;lut the mortgagee should be made a party 
to a proceeding by the administrator to sell the land for the 
payment of debt. of the estate. U he is not joined, the lien 
of the mortgage will not be divested by the administrator's 
sale.74 But it is said that, where a portion of mortgaged prem
ises are sold under an order of the court, to pay the deceased 
mortgagor's debts, the relidne of the premiaes remaining to the 
heirs of the mortgagor must be first resorted to for the latia
faction of the mortgage, that sold being only secondarn,. 
liable.71 

§ 967. Partit.iOll of lIIartppcl Bnate.-A statute iD Illinoil 
provides that, when a petition is filed for the partition of land 
as between joint tenants or tenants in common thereof, "every 
person having any interest, whether in possession or otherwise, 
and who ia not a petitioner, shall be made a defendant to sucb 
petition. ''71 Accordingly it is held that a mortgasee, wbose 
mortgage 00.81'8 either the entire estate or the nndivided 

TO lleaeO&lll •. IteeI" 98 Ill. 111. 
fl R..-. Y. II.".... II Dl. 91; 

I'aDIl Y. IIcBeJnold8, II In. UL 
" Kn_ Y. rem, U N. J. Iilq. 

al. I AU. BeD. ~L 
""oil v. Ora" .. 111 bd. 161, 

U If. II. ReDo 11f.· 

"HoUo ... , v. 8tuart, 18 OIlio 
at. .71. And ... GlbaoD Y. 16oB, 
116 U. B. 438. 

" Moore •. CbaIlcller, 58 DL "'
"Rev. Stat. IU. Co lot. ,1. 
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interest of one of the tenants in common, is a necessary party 
to a proceeding for partition of the land. 77 And a decree of 
partition will not be binding on the holder of a debt secured 
by a deed of trust on a portion of the premises partitioned, 
where he was not made a party to the suit, even though the 
trustee in the deed was made a party.78 The statute further 
enacts that, on such a petition for partition, C C the court shall 
ascertain and declare the rights, titles, and interest of all the 
parties to such suit, the petitioners as well as the defendants, 
and shall give judgment according to the rights of the par
ties.' '79 Under this provision, the court has power to ascertain 
.and declare that an existing mortgage constitutes a valid lien 
'on the property or upon the interest of one of the tenants in 
commonl and give judgment accordingly; but the court has 
no power to enter a judgment for the amount of the mortgage 
debt, or to enforce its payment by execution or otherwise.so 

"Loomla T. RUey, 2. UL 30'1; 
Vogle v. Brown, 120 Ill. 338, 11 N. 
E. Rep. 32'1; Spencer v. WUey, 1'9 
m 66, 36 N. E. Rep. 62'1; Cheney 
v. Ricks, 168 Ill. 633, .8 N. Ill. Rep. 
'1&' 

TI Vogle v. Brown, 120 Ill. 338, 
11 N. JIl. Rep. 32'1. Where an en
Ure tract of land covered by a 
deed of trust Is partitioned among 
the Joint tenants In a lult to 
which the trustee, but not the 
bene1iclary, II made a party, and 
one portiOI!, il set apart for the 
payment of the deed of trust, and 
Is BOld by the master in chancery 
for that purpose, the lien on the 
balance of the land II not released; 
and if thil parcel faUl to satisfy 
the trust deed, the lien may be 
enforced againat the reat of the 
land. Brown v. Shurtleff, 2' m. 
App.669. 

ft Rev. Stat. Ill. c. 106, 116. 
80 Spencer T. Wiley, 1'9 Ill. 66, 

36 N. E. Rep. 62'1. In thil caae 
it was aald: "It seeml too clear 
for argument that lection 15 (of 
the Partition Act) d068 not give 
the court power to enter a money 

judgment or decree In favor of one 
party to the lult againBt another; 
that Is to say, the court could not, 
under that aection, enter a judg
ment or decree againat the maker 
of the note deacrlbed in the mort
gage, and enforce its payment by 
execution or otherwise. The ac
tion Is for no Buch purpose. The 
proceeding Is for the purpoae of 
levering the interests in common. 
and the power of the court to aa
certain and declare the right, title 
and interest of the mortgal88 la In 
DO sense a power to enforce the 
collection of hil debt. The debt 
may not be, and often Is not, due 
for years after the partition. The 
jurlldictlon over the parties to the 
mortgage Is for the purpoee only 
of enabling it to make partition of 
the mortgaged property fairly and 
equitably between the owners. Un
der that lectiOD It Is Dot made the 
duty of the court to aacertalD tile 
amount due on a debt aecured by 
mortgage. It may ascertain and 
declare that the mortgagee has a 
valid mortpp upon the Interest 
Of ODe of the tenanta in COIDIDOD, 
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It is alao provided by the statute that "a perlOn having a mort
gage, attachment, or other lien on the share of a part owner, 
shall be concluded by the judgment in partition, so far as it 
respects the partition and the assignment of the shar8l, but his 
lien shall remain in full force upon the part usigned to or left 
for such part owner.''81 That is, the lien of the mortgage will 
be transferred to the part of the mortgaged premises aasigned 
to the mortgagor, when the share of such mortgagor is &8Iigned 
to him in severalty, but in that case only.sa In case the prem
ises cannot be divided, but are ordered to be sold under the 
decree of the court, it is made the duty of the court to divide 
the proceeds of the sale according to the interests of the par
ties; and hence, in decreeing a partition of land, the court has 
the power, and it is its duty, to provide for the satisfaction of 
any valid mortgage upon the interest of any one of the tenants 
in common, in case a sale of the premises is ordered. More
over, the mortgagee of an undivided interest in the land may 
bring his bill for foreclosure, upon breach of condition, and 
have a decree, even during the pendency of a suit for parti· 
tion of the premises; but the decree can only be enforced in 
conformity with the adjudication in the partition proceedings, 
- that is, in case of division, to sell the part allotted to the 
mortgagor, and in case of sale, to appropriate the proceeds 
which would otherwise go to the mortgagor, pro tanto, in satis
faction of the amount due upon the mortgage.ss A decree of 
sale in partition may properly provide for the satisfaction of 
a valid mortgage on the land without allowing redemption, 
&8 is allowed in decrees of foreclosure.s• It is also to be noted 
that the equitable claim of one tenant in common against his 
co-tenant, for rents and profits received in exce88 of his share, 

and give judplent accordlngl7. 
B7 that judplent, whether It de
claJ:ee the amount then due on the 
debt or not, the relation of debtor 
aDd creditor between the parUes to 
the mortpge la not changed, but, 
UDder the provlalona of aeetiOB 14, 
dte mortgagee's nen remaiDa In 
ran force upon the part aalgned 
or left for the mortgagor. H, 
lIJlOll the comlnc In of the report 
of the commlBBloners, It lB found 
necl8ll8UJ' to aell the land, the 

court ma7 aacertalu. the amount 
due on the mortgage debt, and 
order It pald out of the dlBtrlbu. 
UTe share of the mortgagor In U.e 
proceeda of the sale. But that 
ma7 be done even after the sale." 

II Rev. Stat. Dl. c. 108, 114. 
12 Cheney v. Ricks, i68 m. &II. 

48 N. Eo Rep. '16. 
Ia Tilompaon T. Fow. lOT Dl. 

478. 
M Davia v. Lang, 163 IlL 176, 88 

N. JI. ReP. 811. 
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is not superior to the lien of a mortgage executed by one of thc 
tenants prior to the institution of proceedings for partition; 
on the contrary, the lien of the mortgage will take precedence 
of the decree in such suit for rents and profits.811 

As to voluntary partition among the co-tenants, it is held 
that an arrangement between two or more mortgagors, by 
which a partition of the mortgaged premises is made, and one 
of them assumes to payoff the mortgage, and to indemnify the 
others against the same, 80 far as it covers the property taken 
by him in the partition, may be binding between themselves, 
but cannot affect the right of the mortgagee to foreclose the 
mortgage against the entire estate. Nor will a person pur
chasing the mortgage debt, though after such arrangement 
was made, and with knowledge of the facts, be bound by it." 

§ 268. CondemDation of Mortgaged Land under Eminent 
])o~--~en property incumbered by a mortgage or deed 
of trust is condemned for public use under the power of 
eminent domain, the lien of the mortgage is lifted from the 
land and attaches to the money awarded as compensation for 
the property taken, which thereafter becomes the primary 
fund for its satisfaction.sT The mortgagee, that is, will have 
a lien upon the fund derived from the condemnation proceed
ings equal to the lien of his mortgage, and his equity therein 
will be superior to that of a subsequent judgment creditor of 
the mortgagor.8S It follows from this rule that it is proper, 
in such proceedings, to award to the owner of the property the 
full value of the land taken, without deducting the amount of 
the mortgage, since the damages awarded stand in the place 
of the land and can be subjected to the payment of the mort
gage.SII It is proper for the condemnation money to be paid 
into court, for distribution according to the rights of the par
ties. But if no award is made to the mortgagee, it seems that 
the person or corporation taking the land may tender to the 
owner the amount of the award, on condition of receiving a 
satisfaction of the mortgage.IIO But it is also held that if no 

al McArthur v. Scott, 31 Fed. 
Rep.621. 

.1 Hards v. Burton, 79 m. 604. 
aT Union Mut. Life Ins. Co. v. 

Chicago &: Western Indiana R. Co., 
148 111. 320, 34 N. m. Rep. 948; 
Calumet River Ry. Co. T. Brown, 
138 m. 322, 28 N. B. Rep.60L 

a. Keller v. Badlng, 169 m. 161, 
48 N. Eo Rep. 436. 

ae Thompson v. Chicago, S. F. & 
C. Ry. Co. (Mo.), 19 s. W. Rep. '17. 

to Devlin v. City of New Yort. 
131 N. Y. 123,30 N. B. Rep.4&' 
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payment is made or tendered to the mortgagee, and if he is 
not made a party to the proceedings for the condemnation of 
the land, or notified thereof, he is not affected by such pro
ceedings, and may foreclose his mortgage, by proper action, 
against the corporation taking the property.tlt If it appears .; 
that the compensation awarded to the' owner is greater than 
the amount due on the mortgage, and has not yet been paid, it 
is not proper to order a sale, on bill to foreclose the mortgage, 
but the amount due should be ordered to be paid out of thE' 
condemnation money.tllI If the mortgagee is in possession of 
tlte-pNlD~ and a railroad company condemns and appropri
ates a right of way through the mortgaged lands, and pays the 
damages therefor to the mortgagee, the amount so received by 
]rim. .. to be deducted from the amount of the mortgage debt, 
when the mortgagor offers to redeem.tlB But a mortgagee can
not complain that the amount of the damages awarded for the 
condemnation of a part of the mortgaged premises is not paid 
to hiIn,. to be applied on the mortgage debt, when the court 
finds that the entire ame Pt is necessary to restore improve
ments destroyed, and orders the money to be paid to the mort
gagor to be used ior tW. »urpose alone.tlt 

When the taking of the lImd needed by a corporation is 
managed by private agreement and grant between the parties, 
without resorting to judicial proceedings, the rights of a mort, 
pgee of the premises are not so clear. In one state, it is held 
that, if the mortgagor of land grants a right of way to a rail
road company without the consent of the mortgagee, and 
without any proceeding against the mortgagee to condemn the 
land, the mortgagee's interest is not affected, and the pur
chaser at foreclosure sale under the mortgage, or his grantee, 
may sue the company for compensation, though he cannot 
recover damages incident to the entry before he acquired 
title.tll But in another state, it is said that a settlement by the 
mortgagor of damages occasioned to the property by the con
struction of a railroad, which does not enter upon the mort-

et Dodge T. Omaha &: B. W. R. 
Co., 20 Nebr. 2'16, 29 N. W. Rep. 
936. 

ea Colehour T. State Savings 
1D8t., 90 m 162. 

.. Heacock T. Bwartwout, 28 m. 
281. 

"Stopp T. Wilt, 177 m. 620, 62 
N. E. Rep. 1028, aftlrmlng 78 Ill. 
App.631. 

•• LivermoD T. Roanoke &: T. R. 
R. Co., 109 N. Car. 62, 18 B. E. 
Rep. 784 . 

Digitized by Coogle 



3BB B.t.LII 0& TRAN8J'BR 1I000TGACHID PRRMJ8BI 

,a,ed Iud or take anything from it, but pB8IeI along III 
adjoining highway, is oonclusive upon the mortg.,ee, ud he 
OBDDot recover damages against the railroad oompany for tlae 
depreciation in the value of his security caused by such con-
struction.88 . 

§ B. Dedication of 1II011pged PropeliJ to PubJio U ... -
.A dedication of property for public use is in the nature of a 
conveyance for the purposes of such use; but a person can 
conveyor donate no more estate or greater title than he holds. 
If he has no title, or if his title is conditional, and it fails, the 
dedication faila. Consequently, a mortgagor cannot make a 
dedication or donation of uy part of the mortgaged premises, 
to the public or otherwise, unless the mortgagee joins with 
him.8T But the mortgagee may be bound by his express &88eIlt 
thereto, by acts equivalent to a positive donation, or by way of 
estoppel, and his assent may be implied from his making no 
objection and his subsequent acts done in reference thereto. 
Thus, where the mortgage expreuly provides for the making 
of a subdivision of the mortgaged premises into lots, whenever 
the mortgagor shan deem it advisable, the consent of the 
mortgagee will be implied to laying out the usual ud proper 
streets and alleys, and their dedication to public use, and when 
they are so laid out he will be bound by the act.es 

H Knoll T. New York. C. 6 Bt. 
L. Ry. Co., 121 PI. at. 487, 16.AtI. 
Rep. 671. 

• , City of Alton T. I'lBhbaek, 181 
DL SI6, 66 N. B. Rep. 1&0: Grldley 
T. Bopklaa, H DL US: BIIOIl T. 

Com.took. 160 DL SOl: Smltll T. 
Heath. 102 rue 180. _ 

•• Smith T. Heath, 101 m 1JO; 
Boone T. Clark, 1Zt DL _ J1 K • 
B. Rep. 810. 

Digitized by Coogle 



OHAPTBB. xm. 
BlQ.BASB AND RBNmW AL OF MORTGAGBS • 

• HO. Release of Uen of Mort- 1277. Effect of Release on Juntor 
l81re. Llena. 

m. Ooulderation for ReI .... 
173. Form of Releue. 
273. Authority to Make Release. 
274. CondlUonalReleue. 
176. Release of Part of Mort-

278. Renewal by Taking New 
Mortgage. 

279. Change or Subatttution of 
Securities. 

Ned Propertr. 280. Exteulon of Time of Pay-
176. SueoeealYe Partial Releaaea menL 

em PaJment by IutaU-
aenta. 

§ 27D. Beleue of Lien of lIortpge.-A release of the lien 
of a mortgage on realty, made by the mortgagee voluntarily 
and without any fraud, imposition, or undue intluence exer
cised upon him, for the purpose of enabling the mortgagor to 
sell the land with a clear title, will be as valid and binding 
upon all parties, and will be treated in the same way, as a 
release given upon the payment of the debt.1 But an agree
ment by a mortgagee to release his mortgage whenever it 
should appear that one personally liable on the mortgage debt 
would suffer loss unless the same was released, will not entitle 
the latter to a release merely because the mortgage is about to 
be foreclosed, since he could not be said to suffer loss by a 
foreclosure.2 

§ fi1. CoDSideratioD for Beleaae.-A release of the lien of 
a mortgage on land, like any other contract, must be sup
ported by a valid and su1licient consideration, and will be 
,"oidable <at least as between the immediate parties) if it is 
shown that it was executed without any consideration or that 
the consideration has failed.8 The consideration need .Dot 

1 McMillan Y. McMillan, 184 IlL 
230, 66 N. E. Rep. 302. 

a Irwin v. Brown, 146 Ill. 199, 34 
N. E. Rep. 43. 

• Hanlon v. Doherty, 109 Ind. 37, 
t N. E. Rep. 782; Hemstreet v. 
Burdtck, 90 m. '44. Where three 

joint tenants agreed upon a par
tition of the Joint estate, and the 
mortgagee of the land agreed to 
hold one of them (and the portion 
allotted to him) liable tor only a 
certain proportion at the mort
gage debt, the others being eQ.uallT 

823 
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necessarily move from the mertgagor; since it may be to the 
interest of other parties to have the lien of the mortgage lifted. 
Thus, a promise made to the mortgagee by a third person to 
pay a part of the mortgage debt, in consideration of the mort
gagee's relinquishment of his lien, is a sufficient consideration 
and is not within the statute of frauds.' The agreement for a 
release is not required to· be in writing. A verbal agreement 
being established, to the effect ~t the surrender of certain 
property should operate as the-consideration for the release 
of a mortgage, and the property having been surrendered in 
accordance therewith, equity will treat the mortgage as re
Jeased.3 But a mere verbal agreement, without consideration, 
between the mortgagor and the mortgagee, to release the lien 
of the mortgage, cannot bind third persons who are interested 
in the property and are not parties to the agreement.' 

§ m. Form of Beleaae.-In regard to the form and manner 
of making a release, it is necessary to distinguish between the 
mortgage, considered as a conveyance of the estate, and the 
debt which the mortgage is given to secure. The mortgagee 
may deal with the debt secured in the same manner as if it 
were unsecured. He may forgive it or cancel it, release it or 
discharge it, either in writing or by mere parol agreement, and 
without any reference to the mortgage. But of course, whl'n 
the debt is released or discharged, the mortgage falls with it, 
for the mortgage cannot stand unless it has a consideration 
to support it. But if it is intended to release the lien of the 
mortgage, either from the entire tract covered or from a part 
of it, without cancelling the debt, the release should .be exe
cuted in writing, and should be under seal and placed on the 

liable for the balance, it was held 
that the agreement was an entire 
one; and that. tho consideration 
of each part entering into and 
forming a part of the considera
tion of every part, the restriction 
of the mortgage security was sup
ported by an adequate consider
ation. Mutual Mill Ins. Co. v. 
Gordon, 121 III. 366, 12 N. E. Rep. 
'147. So, a release made on a 
promise by the mortgagor to raise 
money on the land, and to glve 
an interest In cattle to be bought 

with It. Is on a sufllclent oonsider
atloD, though the money la not 
raised; and It It has been ratl1led 
by the surrender of the note and 
mortgage. and the acceptance of a 
new note, the mortgage cannot be 
foreclosed. Seymour v. Mackay, 
126 m. 341, 18 N. E. Rep. 552. 

'Power v. Rankin, 114 nL 52, 
29 N. E. Rep. 185. 

e ElUs v. SI880D, 96 nL 106. 
e Snen v. Palmer, 12 Ill. App. 

.as'1. 
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record.' But it need not be strictly in the form of a release, 
nor is the employment of the word "release" necessary to its 
e1Iicacy. Since a mortgage is regarded as conveying the legal 
title to the mortgagee, it is held that the execution and delivery 
of a quitclaim deed, in the usual form, from the mortgagee to 
the mortgagor, will operate as a release of the mortgage.s 
When the question arises whether or not a particular transac
tion amounts to a release of the lien of a mortgage on real 
estate, it is to be determined in accordance with the intention 
of the party making the alleged release. In a doubtful case, 
an intention to release will not be implied against his interest: 
but when it is clear that a release. was intended, equity will 
enforce the agreement as such.1I And in general, where the 
holder of a mortgage, for a valuable consideration, agrees to 
cancel the mortgage as to a part of the property covered and 
release the sam~, but fails to do so, it will amount to an equit
able release; for equity considers that as done which ought 
to have been done.tO On the other hand, a mortgagee does not 
extingtlish the mortgage or release its lien merely by making 
the mortgagor his executor.ll 

§ a'lS. Authority to IIake Beleaae.-The trustee in a deed 
of trust given to secure a debt, although he may be vested with 
the legal title to the land, has no authority to release the same 
from the lien of the deed without the consent of the creditor 
who owns the debt secured. But if the latter, when informed 
of the act of the trustee in executing a release, fails to re
pudiate it, and quiescently allows other persons to advance 
money on the faith of the release, he cannot afterwards deny 
the trustee's authority.12 Where the mortgage was giveu 
jointly to two creditors as mortgagees, neither will have the 
right to release it without the concurrence or consent of the 
other, unless in a case where the party making the release is 
the survivor of the two creditors, having authority to control 
the collection of the debt.18 But if one of two joint mortgagees 
assents to a release of the mortgage made by the other alone, 

'Mutual MllI Ins. Co. v. Gordon, 10 Huff v. Farwell, 67 Iowa, 298, 
20 Dl. App. 669. ADd see supra, 26 N. W. Rep. 252. 
1167, and Rev. 8t. IlL c. 96, 19. uMlller v. Donaldson, 17 Ohio, 

• Donlin v. Bradley, 119 Ill. 412, 264. 
10 N. E. Rep. 11. 12 Barbour v. Scottish-American 

II 8trlbllDg v. Splint Coal Co., 31 Mortgage Co., 102 m. 121. 
W. Va. 82, 6 S. E. Rep. 321. 13 'Wa!l Y. Bissell. 1'?5 U. S. 3S:!. 
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and especially if he receives a part of· the money paid to 
obtain the release, with knowledge of the circumstances, he 
will be bound by the release.1 ' Authority to release a mort-
gage may be conferred on an agent· But a creditolf 
whose been released forgety, anb 
without by a party tz:J confided thi:J 

purpose of llfterest thereone 
:Jlze release decllf:Jlfb lflfd to have thlf 

mortgaglf to protect his bend a release of 
a mortgage, signed by one as "attorney in fact," when there 
is nothing of record to show that he had any authority to 
release the mortgage, is insumcient.18 But it is said that the 
cashier of a bank, acting in conformity with the rules and 
practice of the institution, may release a debt secured by 
mortgaglf 

§ 27'- lien of a mort-
gage may to a particYlfhzlf or conditioned 
upon thlf of some acf T¥lcllffgagor, and 
either Clfcc ilUt become effective beyonb the intentions 
of the parties, or unless the condition is complied with.1s Where 
a release of a mortgage was executed by the mortgagee and 
sent to an agent, to be delivered on the payment of the balance 
due on the mortgage, but it was delivered to a subsequent 
purchaser of the property on his promise to bay the sum duee 
in a few clflzileh he neglected held that th:J 

ccccclUilie operative uufil IllClut.gage debt wa:J 
lll.klllfher case, it the mortgagecc 

fo the mortgabfhuy ilbl.ced it in thee 
ilcclfcon, to be fbe performancu 

of certain things to be done by the mortgagor. The latter 
never performed his undertaking, and the release was never 
delivered to him, but by some accident or mistake, it was placed 
upon the record. It was held that a judgment creditor of the 
mortgagor acquired no rights or advantages by the recording 
of the Olat, on a bill bil he shoule1 

UHubbuc<i 
160. 

17 

17 

111 Hatt Iowa, 72f, Ing 
17 N. W. f97; 

110'Nelll v. Douthitt, fO Kana. 98. 

17 Ill. 40. 
Elgin City Bank

:JO, 26 N. E. Repe 
n:Jffc:Jlee, 89 III Appe 

689, 20 Pac. Rep. f93. 1. Hale v Morgan, 68 m. J". 
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be reatrained from .. Bing, under hia aeolltion, aD7thin. more 
than the equity of redemption of the mortgagor.-

1171. ..... of Pan of lIIortpged PropenJ.-A mort
gagee may release part of the premises from the lien of' his 
mortgage, and retain his lien for the whole indebtedness on 
the remainder, if no rights of third persona would be preju
diced, or in the absence of notice to the mortgagee that third 
persona have become interested in other parts of the property 
than that released.sl But if the mortgagee has knowledge of 
the fact that two or more parcels of the land covered by his 
mortgage have been conveyed to ditferent subsequent pur
chasers by the mortgagor, he cannot release one parcel without 
thereby also releasing the others pro tanto or altogether, ac
cording to the circumstances of the case.S2 "If the mortgagee, 
with actual notice of the facts, releases from the mortgage 
that portion of the premises primarily liable [that is, the por
tion of the estate still retained by the mortgagor, or that 
parcel which was last sold28 ], he thereby releases pro tanto 
the portion secondarily liable. When the mortgage is sought 
to be enforced against the owner of the latter, he can claim 
an abatement of his liability to the extent of the value of that 
portion which should have been made the primary fund. "S4 

But the mortgagee must have actual notice of the conveyance 
of the mortgaged premisea subsequent to his mortgage, in 
order to make a release of one parcel a release pro tanto of 
thOle previously sold.- At least, it is said that, while he is 
not bound, before releasing a part of the mortgaged premises, 
to make an examination of the record for subsequent convey
ances, still if he has notice of facts and circumstances suf
ficient to put a careful and prudent man upon inquiry as to 
matters which the record would disclose, he should, if he 
desires to act fairly, examine into them, and if necessary con-

10 StaDley v. ValentlDe, .,8 Ill. 
M4. 

11 Hule v. Bondy, 173 Dl. 302, 
&0 N. B. Rep. 671. See Bush v. 
Sherman, 80 J11. 160. Where a 
mortgqee releaeea part of the 
land, and It 18 qreed that the ae
curlty shall remain In force as to 
the remainder, the mortgqe as to 
8uch remainder Is valid against 
subsequent Judgments agaln8t the 

mortgagor. McAfee v. McAfee. 18 
S. Car. 218, 6 S. 111. Rep. 683. 

II Ames v. Witbeck, 178 Ill. 468, 
68 N. B. Rep. 969; Layman v. 
Willard, ., Dl. App. 183; Boone 'Y. 

Clark, 129 Ill. 486, 11 N. 111. Rep. 
860. 

II Supra, §§ 264, 266. 
It Iglehart v. Crane, 41 DL 111. 
nIdem. . 
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sult the record.lIS 'But where the mortgage was given to secure 
the payment of several notes, and, upon the maturity of a part 
of them, the mortgagor sells a portion of the land, and the 
mortgagee releases his lien on the part sold, and receives the 
purchase money in payment of the notes then due, he does not 
thereby release his right to sue for and recover the amount of 
the other notes when they fall due." And it is said that, if 
the mortgagee can secure a part payment on the mortgage 
debt by releasing a portion of the land retained by the mort
gagor (after the sale of another portion), so as to allow the 
mortgagor to sell it, and by applying as a credit on the mort
gage the full price of the property last sold, such release will 
not charge the mortgagee with more than the amount actually 
given as the price of the released portion, unless the price wu 
so inadequate as to show a want of good faith.28 Again, where 
a stranger bought one-half of the mortgaged land from the 
mortgagor, on the strength of an agreement by the mortgagee, 
which was duly recorded, that he would hold the stranger'. 
purchase liable for only one-half of the residue of the mort
gage debt, provided certain installments thereof were paid, 
and the purchaser paid the installments and half of the resi
due of the mortgage debt, it was adjudged that he thereupon 
held his purchase free from the lien of the mortgage, so that 
a sale thereof under a power in the mortgage would pass no 
title.29 Further, an agreement between the mortgagor and 
mortgagee, that the latter will, on payment of a certain sum, 
release part of the mortgaged land if the mortgagor finds an 
opportunity to sell it, does not inure to the benefit of one who 
has purchased the land ,at an execution sale, and who after
wards receives a deed therefor from the mortgagor withont 
consideration.3o 

§ 276. Successive Partial Releases on Payment by Install
ments.-A provision in a mortgage or deed of trust, covering 
a tract of land divided into many lots, by which the mortgagee 
agrees to release the various lots incumbered upon payment of 
not less than a specified sum on each lot, in accordance with 
:which some of the lots are so released, does not constitute the 
instrument, in legal effect, a separate mortgage on each Jot, 

. 18 Dewey v. Ingersoll, U Kleh. 
17, 3 N. W. Rep. 236. 

27.Edglngton v.Hefner, 81 IlU.L 

28 Hawhe v. Bnydaker, 86 Ill. 19'1 • 
18 Cowen v. Loomis, 91 Ill. 131. 
ao Palmer v. Snell, 111 Ill. 161. 
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securing separate and distinct sums of money; and on fore
closure it would not be proper to apportion the total amount 
found due among the several lots. But it will be ordered that 
the lots still owned by the mortgagor be first sold, and then the 
others (not released) in the inverse order of their alienation.al 
A stipulation in a mortgage that the tract of land covered by 
the incumbrance may be subdivided, and that, on payment of 
a certain sum or more at any time, a part or parts of the 
premises shan be released from the mortgage, to be determined 
at certain rates per front foot, does not require that the sub
division shan precede the payment, but a release may be had 
for previous payments upon a subsequent subdivision of the 
property.a2 But where the mortgage provides that the mort
gaged premises shan be released as fast as the several debts 
secured thereby shan be paid, a demand on the mortgagee to 
release property under such provision should state some defi
nite or particular part of the property sought to be released.aa 
Where one has the right to redeem lots by surrendering a 
number of bonds, under the provision of a deed of trust that 
the trustee, "on receiving the schedule price of any lot or 
lots," shan release the same, and has tendered an amount of 
bonds sufficient to procure the release of all the lots, he may 
nevertheless elect to redeem a less number by the surrender of 
the amount of bonds proportionally necessary.a. 

§ m. Beet of Release on Junior Liena.-A mortgagee, 
with notice of subsequent liens on the same property, has no 
right to release his mortgage when it would operate to the 
injury of the owners of such liens.aG But on the other hand, 
it is entirely competent for the holder of a first mortgage to 
release the same of record, for the purpose of giving priority 

11 DomeaUc BuDdhas A88'n v. 
Nelson, 172 Ill. 386, 60 N. E. Rep. 
194, alllrmlng 66 Ill. App. 601. 
Where the mortgqe contains such 
a provision, each purchaser from 
the mortgagor takes subject to It; 
and if he falls to procure a release 
from the mortgagee of the part 
purchased by him, according to the 
terms of the mortgqe, he cannot 
have aDY part of the money paid 
b7 the purchasers of other por
tions appUed as a discharge of the 

mortgqe debt pro tanto as qalnst 
the part purchased by him. Hawhe 
v. Snydaker, 86 Ill. 197. 

12 Lane v. Allen, 162 IlL 426, 44 
N. E. Rep. 831, reverslns 60 Ill. 
App.467. 

II Perry v. Pearson, 136 m. 218, 
25 N. E. Rep. 638. 

If Sandera v. Peck, 30 Ill. App. 
238. 

II McLean v. Lafayette Bank, 3 
McLean, 687, Fed. Cas. No. 8888. 
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to a junior mortgage; and when this is the only object of the 
release, the first mortgage will still continue in force as be
tween the parties to it.slI In one of the cases, it appeared that 
a mortgagee, according to a stipulation to that effect in the 
mortgage, executed a release in favor of the United States, to 
enable the mortgagor to begin busine88 as a distiller, providing 
that the lien of the government for any taxes or penalties 
should take precedence of the mortgage, and that, in case of • 
forfeiture of the property to the United States, the title should 
vest in the government free from the lien of the mortgage; 
and the release was duly recorded. It was held, as against a 
party claiming under a junior incumbrance, that the instru
ment did not operate as a general release of the premises from 
the lien of the mortgage, but its only effect was to give the 
government a priority of lien.aT Where the holder of a second 
mortgage gives a release, and afterwards acquires title to th(' 
first mortgage, such release will not affeet his rights under the 
first lDortpge.S8 

11'18. Renewal by 'l'akiDg New lIIortpge.-When' the 
holder of a mortgage, at or before the time of the maturi .. y of 
the debt secured, desires to renew the security or to extend 
the time for its payment, and for that purpose takes from th .. 
mortgagor a new note or notes and a new mortgage, and sur
renders the old notes and executes and records a release or 
cancellation of the old mortgage, his lien is simply continued 
in force without interruption, and the new mortgage does not 
become subordinate or inferior to a second incumbrance, 
created in favor of a third person after the recording of the 
old mortgage and before the execution of the new one, at least 
where the release of the old mortgage and the new mortgage 
are recorded on the same day,8D and the mortgagee has no 
actual knowledge of the existence of the intervening lien;40 
and especially where the new mortgage recites the fact that it 
is given for the securing of the same debt which was secured 
by the old mortgage,n or where the intervening junior mort-

&I Wood v. Wood, 61 Iowa, 266, 
16 N. W. Rep. 132. Bee Darst v. 
Bates, 96 Ill. 493. 

aT Flower v. Elwood, 66 rut 438. 
18 Tarbell V. Page (lI .... ). 29 N. 

E. Rep. 686. 
III Shaver v. WIl'fams, 87 111.469; 

McChesney v. BrDat, 89 Ill. App. 
184. 

te Campbell v. Trotter, 100 IlL 
281; Oelb v. Reynolds, 36 1IlDD. 
331,28 N. W. Rep. 913. 

n Roberta v, IIIcNeal, 80 IlL 
App. 63~. 
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gage expressly recoguized the old mortgage as the prior lien 
on the property.~2 And the same rule applies as against an 
intervening judgment creditor of the mortgagor." Of course 
there may be special equities which would give the junior 
incumbrancer the right to priority over the new J;Ilortgage. 
And this would appear to be the case if there is a substantial 
difference in the amount of the debt stated to be secured by thE' 
two mortgages, or a material variance in their terms, so that 
the later one does not show that it is a m~re continu~tion or 
renewal of the former one. But it is said to be immaterial 
that, by a mere error in calculation, the new notes are made 
for a larger sum than the old onel, or that interest was cal
culated on interest;" and clearly a reduction of the rate of 
interest to be paid on the secured debt will give the junior 
mortgagee no claim to priority of lien.~1i In a case where the 
maker of certain notes secured by a mortgage gave a check 
for their payment, and the cashier of the bank assured the 
payee that the check was good (but the maker had deposited 
no funds in the bank), and the maker thereupon gave a new 
note and mortgage for the same amount at a lower rate of 
interest, and the check was returned to him, but the old notE'S 
and mortgage were left uncancelled, it was held that there 
was no payment of the first notes." 

§ 178. CJbaDge or Substi~tion of Securities.-Where it 
clearly appears that .the giving of new security was intended 
as an absolute payment of a mortgage indebtedness, it will 
have that effect, but not otherwise. The presumptioll is alwaya 
the other way. The mortgage is the incident, the debt the 
principal thing; and the incident follows its principal in t.he 
various changes of the latter, whether by renewal, judgment, 
or otherwise. Hence the general rule that no change in the 
evidence of the mortgage debt,-as by the renewal or exten
lion of the note secured, or by the substitution for it of a new 
note or of some other form of security,-will operate as a 
discharge of the mortgage, or interrupt the continuity of its 

.. Jloberta v. Doua, 180 DL 187, 
64 N. E. Rep. JO'l • 

.. Piper Y. BeacUte, at Ill. AJp. 
93. 

~. Campbell Y. Trotter, 100 m. 
281. 

•• Roberta Y. DoaD. 180 111. 187, 
64 N. 111. Rep. 207. 

"Woodburn Y. Woodburn, 11& 
Ill. m. 6 N. B. Rep. II. 
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lien." Thus, where, by mutual agreement of the parties, new 
notes are given and accepted in lieu of and for the purpose of 
correcting a mistake in the notes originally given and secured 
by mortgage, the maker is entitled to have the old notes can
celled, but the mortgage securing them will stand as security 
for the new notes.48 So, where a junior mortgage was given to 
secure -the payment of certain promissory notes which were 
also partially secured by the indorsement of a third person, 
and the prior mortgagee released in favor of the junior mort
gage, it was held that a subsequent change in the form of the 
debt, by taking up the original notes and giving new notes 
with no indorser, instead of them, did not affect the lien of the 
junior mortgage; nor could the rendering of a judgment on thP. 
substituted notes, as between the parties to the arrangement, 
release the premises from the lien of the mortgage.49 

§ 280. Extension of Time of Payment.-An extension of thE' 
time of payment of a debt secured by mortgage, given to the 
mortgagor while he continues to hold the equity of redemp
tion, will not release or discharge the lien of the mortgage." 
Nor will such an extension release the lien in favor of an 
assignee of the equity of redemption. The latter is llOt a 
surety for the original mortgagor in any such sense that an 
extension given to the principal debtor will release him.Gt 

"Bond v. Liverpool, London 011 
G. Ins. Co., 106 Ill. 664; Rogers v. 
School Trustees, 46 Ill. 428; Salem 
Nat. Bank v. White, 169 Ill. 136, 
42 N. B. Rep. 312; CItizens' Nat. 
Bank v. Dayton, 116 Ill. 267, 4 N. 
B. Rep. 492; Jones v. New York 
Guaranty Co., 101 U. S. 622. Bee 
Burt v. Batavia Paper Mfg. Co., 
86 Ill. 66. And see Infra, § 298. 

n Granger v. Blaaonnette, 68 IlL 
App.236. .8 Darst v. Bates, 61 Ill. 439. 

10 Maher v. Lanfrom, 86 Ill. 613. 
Where a mortgage given to secure 
the debt of one who does not own 
the land, provides that the holder 
of the note may extend the time 
of payment on the maker's execut
Ing coupons for Interest to accrue 
during such extension, the holder 

of the note may exteQd ltor II1I1I" 
fix the rate of Interest which BUch 

coupons shall bear after maturity, 
without further consent of the 
mortgagor. Bennesou v. Savage, 
130 Ill. 362, 22 N. E. Rep. 838. 
Where, by the original condition 
In a mortgage, the debt secured by 
It was payable alxty days after de
mand, a new agreement, extending 
the time of payment to a day cer
tain, when binding, has the elfect. 
In equity. of modifying the orig
Inal condition of the mortgage to 
the same extent as If the terms of 
the new agreement were Incorpor
ated Into the cond1t1on. Unlon 
Central Life Ins. Co. v. Bonnell, 
36 Ohio St. 366. 

11 Maher v. Lanfrom, 8i m. 613. 
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Without· an extension actually indorsed on the note or mort
gage, the agreement of the mortgagee to give further time for 
payment will be a good defense to a suit in equiiy to foreclose 
the mortgage; and a mere verbal promise is sufficient for this 
purpose.52 Thus, where, aftcr the maturity of the debt secured 
by a deed of trust, the creditor promises the debtor that he 
need not pay until a demand shall be made, and that he shall 
have personal notice, the creditor will not be allowed to fore
close the deed of trust without compliance with these condi
tions, or, if a sale has been made, it may be set aside. Thus, 
in the case supposed, a sale made by the trustee without any 
demand or notice, and after an advertisement published only 
in an obscure newspaper which was not seen by the debtor, 
will be vacated in equity.u So, where an arrangement existE'd 

. between the parties to a mortgage that the time for payment 
of the principal SUJD. thereby secured might be extended until 
those from whom it was due were notified that the holder of 
the note wanted it, and a foreclosure and sale were made 
without such notice, it was held that this was a fraud against 
which equity would relieve.1It But if the mortgagor would 
have a foreclosure sale set aside on the ground that he was 
promised additional time within which to pay, he must clearly 
prove the facts relied on by him as showing the promise, the 
debt being overdue at the time of foreclosure.55 Thus, a sale 
under a trust deed will not be declared void at the suit of one 
who purchased the property subject to the incumbrance, merely 
because he was assured that the property would not be sold 
80 long as the interest on the debt secured should be promptly 
paid; for no promise to extend the time of payment could be 
inferred from such an assurance, and, if it could be inferred, 
the agreement would be without consideration, the holder of 
the note being entitled to prompt payment of interest in any 
event.11I1 

An agreement for an e~tension must be supported by a con
sideration. The receipt by the creditor of a sum exceeding the 

112 Meaaurall v. Pearce (N. J. 
Bq.), 4 At!. Rep. 678. And Bee 
Schoonhoven v. Pratt. 26 Ill. 467. 

u Clev1Dger v. Ron, 109 Ill. 849: 
Webber v. CUrt1aa, 104 In. 809. 

I. Ro11Dll&vell v. Crofoot, 4 Ill. 
App.871. 

n HalrBton v. Ward, 108 Ill. 87. 
I. Booth v. WUe)" 102 Ill. 84. 
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interest already due, will 8e"e for this purpose.1T But in lOme 
atatea, it is held that a bODus which is in exce18 of the legal 

. rate of interest, paid for the extensioD of a mortgage, is 
usurious, and should be applied toward. the satisfaction of 
the mortgage on final settlement." 

IT SchooDbonn T. Pratt. 26 m. (N. Y.), 619. e1t1Dc TrwIt Co. T. 

467. Kech. 69 N. Y. 2148. 
.1 BurhaDa T. Burhana. 48 BUD. 
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I 28L No Waiver of Bqulty Of ~ 
demptlon. 

28l. Mortpsor Ma,. Release 
Bqult,. of Redemption to 
Mortgagee. 

188. Depee of Fairn81111 and 000fJ 
J'alth Required. 

J84. Intention of Partlea .. 
QualIt71Dc Tranaaction. 

285. Coulderatlon for Release of 
Bqult,.. 

.. J'orm of CODveyaDee to 
Mortppe. 

§ 287. General Doctrine of Merser. 
288. Merger of Estates In Mort

peee. 
289. Mortppe B1IJiq at J1UU

clalSale. 
110. Parcbaae of Mortgap b,. 

OWner of Bqulty or ~ 
clempUoa. 

211. Bqultable Rule .. to Ker
Ker. 

212. Same; Intention of PartIes. 
298. Same; Interests of PartIes. 

1281. No Waiver of Equity of BedemptiOJl.-The debtor's 
equity of redemption is a privilege of which he cannot divest 
himself by any agreement or stipulation in the mortgage itself .. 
Whatever may be the form of the mortgage, the equity of 
redemption is a necessary part of it, or incident to it~ and is 
regarded as fundamental to the very conception of a mort
gage. Hence a court of equity will invariably refuse to enforco 
an agreement for the waiver of the equity of redemption. It 
will be conclusively presumed that such an agreement was 
wrung from the necessitous condition of the debtor, and hence 
made under a species of duress, and equity will treat it 88 

entirely void and moperative. Thus, even the mortgagor'. 
solemn agreement incorporated in the mortgage, that, if 
prompt payment is not made, the estate shan be forfeited and 
the title shan vest absolutely in the mortgagee, cannot bar a 
redemption; that can be done only by a foreclosure.1 So, the 
parties cannot make a conveyance of land, absolute in form, 
a seeurity for ihe payment of money by • given day, &DG, if 
payment is not then made, have it treated as au absolute aale 

1 WIlJiatI '9. :&arpa, M nl. 4M; And ... ...... I&. eo.,are 
Baaley '9. IIoaa, 16 DL AW. II; 8uatt. '9. IA .... 14 W. Q.l. 
Tennery '9. NlcholBOn, 87 Ill. 464. 

835 
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and conveyance. Every deed takes effect from its delivery, 
and its character thereby becomes at once fixed. What is onee 
a mortgage is always a mortgage; and if the instrument is a 
mortgage when delivered, it will so continue until the right of 
redemption is barred by some of the modes recognized by 
law.2 The parties to a mortgage may indeed agree for a 
release of the equity of redemption. But this must be done by 
a separate contract, subsequent to the original contract of 
mortgage, and entirely disconnected froni it, and it must be 
perfectly fair and not oppressive to the debtor, and for a 
valuable consideration.-

§ 282. ltIortgagor:May B.elease Equity of Redemption to 
Mortgagee.-A subsequent bona fide agreement for the extin· 
guishment or purchase of an equity of redemption in mort· 
gaged lands, if based on . a good consideration, will be sus
tained. There is no rule of law to prevent a mortgagor from 
disposing of his equity to the mortgagee by private arrange
ment, though courts of equity will not permit the latter to take 
advantage of his position so as to wrest from the mortgagor 
his equity by an unconscionable bargain. But if the agreement 
is a fair one, under all the circumstances of the case, it will be 
upheld.' Thus, a release under seal, given by the mortgagor to 
the mortgagee in possession of the mortgaged premises, wiJI 
pass all the mortgagor's rights to the land.1S Also it is com· 
petent for the parties to agree that the mortgagee shall receivt' 
a conveyance in fee of a part of the mortgaged land, and in 
consideration thereof shall release and discharge the mortgage 
and the debt which it secures.s But where a mortgagor con· 
veyed the mortgaged premises to the mortgagee in satisfaction 
of the debt, with an agreement that a certain portion of the 
land should be reconveyed to the mortgagor on the payment 
of a certain sum of money, it was held that the mortgagor's 
right to redeem from the mortgage continued as to the portion 
specified in the agreement, and a bill would lie to enforce 8U~h 
right.' 

I Bearss v. Ford, 108 m. 16. 
I Peagler v. Stabler, 91 Ala. 808, 

t South. Rep. 157. 
r 'Wynkoop v. Cowing, 21 m. 
670; Shaw v. Walbrldge, U Ohio 
st. 1. 

I Clark v. Clough, 66 N. H. 43, 
28 Atl. Rep. 626. 

• Tarleton v. Vletes, 1 GUm. 470. 
'Kirchoff T. Union lIut. LIfe 

IDB. Co., 38 m. App. 607. 
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.' §.. 0 Degree of Patrne. and Good Palth° Bequired.-A 
eourt of equity, having regard to the relative situation of the 
parties to a mortgage, will subject any dealing between them 
in the nature of a sale or release of the 0 equity of redemption 
to a careful and jealous scrutiny; and it will not sanction or 
enforce such an agreement unless well satisfied of its entire 
fairness, and that it is wholly independent of the original 
contract of mortgage and disconnected from it.8 Any arrange
ment between the parties under which the creditor s~cures the· 
property for himself at less than its value, through an advan
tage which his position as mortgagee enables him to take of 
the necessities of the mortgagor, is liable to be set aside or 
adjudged void.8 Thus, if the mortgagee purchases the equity 
of redemption for a grossly inadequate price, under circum
stances which show that the mortgagor was induced to make 
the sale by threats from the mortgagee, a court of equity \vill 
allow a redemption,lo At the same time, courts must avoid 
the danger of applying this rule with too great strictness. 
While "it is true that courts watch transactions between such 
partiea very closely in order to prevent oppression, yet it 
would be folly to push this jealousy to such an extent as to 
authorize the mortgagor to repudiate at his discretion every 
contract he may make with the mortgagee. We are not aware 
why a privilege should be given to him that is given to no 
other person not standing in a fiduciary relation. It is said, 
indeed, that a sale by a mortgagor to a mortgagee stands on 
the same principle as a sale between parties having no connec
tion with each other, and can only be impeached on the ground 
of fraud. The authorities apply a more rigid rule than this; 
but we understand the principle to be that the mortgagee must 
have availed himself of his position to extort an unreasonable 
advantage before a court will interfere to set aside the sale. 
If the parties deal at arms' length with each other, without 
threats, oppression, compulsion, or fraud, we do not know 
why a sale by the mortgagor of his equitable estate to the mort
gagee should be rescinded, on the ground of inadequacy of 
consideration alone, any sooner than it would be if the sale
liad been to a third person.' ~ 1 The Supreme Court of the 
.• W)'Dkoop v. Cowiug, 21 m. 670: 

Brown v. GatrDey, 28 Ill. 149. 
'Nlggeler v. lIaariD, 34 KlDD. 

US, It N. W. Rep. 369. 
u 

10 Brown v. Gaffney, 28 m. 149. 
11 West v. Reed, 66 m. 242. And 

888, as following the same prin
ciples, Jones v. Foster, 171 Ill. 469, 
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United Statal alIIo laa.aid: "We are unwilliac to lay clown 
a rule lfmelt would be likel,. to prevent allY prudent; JIlOI't. 
pgee in poaellion, howeTer fair hie intmtioBa may be, fI'fIIB 
plIl'Chuing the prope~, by making the "Validity of the JIIll" 
ehaae depend on hia ability afterwards to show &t he paid 
for the property all that &DYane would haTe been williDg to 
cive. We do not deem it for the benefit of mortgagors tiaat 
such a rule should exist,,'12 

§ U4. Intellticm of Parties &I QlI&HfJiDg TraDIactioD.
.An absolute and unconditional conveyance by a mortgagor to 
his mortgagee, purporting to pass the equity of redemptiou 
in the mortgaged premises, will not bar the right of redemp
tion unless that is manifestly the intention of the parties. It 
will be regarded as a mere change in the form of the security 
unless the intention of the parties is clearly otherwise.'· 
Further, "in order to determine whether a conveyance madp 
by the mortgagor to the mortgagee operates as an extinguish
ment of the right of redemption, it must be made to appear 
that the parties intended such conveyance to be a payment of 
the debt. The intention to pay the debt by a deed of the· prop
~rty will not be inferred where the creditor retains the evi
denees of the indebtedness and the securities pledged for itt 
payment."u Accordingly, in the case cited, it was held that a 
deed from the mortgagor to the mortgagee should be regarded 
&8 an additional security for the debt, and not as a release of 
the equity of redemption, the facts appearing as follows: That 
the deed was without consideration; that the mortgage was 
not under seal; that the mortgagee was defending a mit 
brought by third persO!l8 to recover the property; that the 
property was worth more than the mortgage debt; that the 
mortgagee did not surrender the mortgage notes, and mbae
fluently elawed the land in said snit as mortgagee; and tha-t 
6e mortgagor had agreed to make such other transfe1'll, aaaign
mats, and writings as might be necessary. 

§ 186. CoDSideration for B.e1eue of Bquitr.-A release 0" 
11 M. IlL Rep. 862; Miller T. Green, 
1'7 D1. App. tal.. 

11 Ruasel1 v. Southard,. 11 Bow. 
139. An4 He WllkeJ"a .A.dm.'x v. 
FanDera' Bank (DeL). 14 .A.tL. RQ. 
818. 

II Bnnor v. T!lompaon, " III-
214: Goodell v. Dew.". loe m ... 

w:san. v. PIBTJ'. 1" IlL 7l. .. 
N. B. Re~ a 
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the equity of redemption • the mortgagee will not be valid 
ulell supported by a eODBideratioa. Of tile adequacy of such 
• consideration the courts will judge, when appealed to. But, 
88 appears from the preeeding sections, they are not very much 
disposed to annul such a release on the mere ground that the 
consideration was inadequate, if there are no circumstances to 
abow &n1 fraud, oppression, or unconscionable conduct on the 
part of the mortgagee. In other words, if the mortgagor was 
a perfectly free agent in the transaction, the courts will not 
be aeduloua to give him relief simply because he made a poor 
bargain. "It is sometimes said that a purchase of the equity 
of redemption will be sustained only when it is based on an 
adequate consideraiion. There is much reason, however, in 
the rule that, in the absence of fraud, undue in1luence, or un
conaeionable advantage, the mortgagor may, at any time after 
the execution of the mortgage, by a new and separate contract, 
sell or release his equity of redemption to the mortgagee for 
a consideration that is not grossly inadequate. This we incline 
to hold to be the better rule.''lll Equity might be disposed to 
look with disfavor upon a release founded on no other consid
eration than the exoneration of the mortgagor from personal 
liability for the mortgage debt. But it is held that the mort
gagee's release to the mortgagor of a part of the premises 
covered by the incumbrance will be a valid consideration for 
the mortgagor's conveyance in fee of the residue to the mort
gagee.1e However, a court of equity will set aside such a sale 
where the only apparent consideration was an undertaking 
on the part of the mortgagee to correct a mistake in the state
ment of the amount due, which the mortgagee was in any case 
bound in equity to correct.1T 

§ .. Porm of Oonveyance to Xortpgee.-The usual 
method of releasing to a mortgagee the mortgagor's equity of 
redemption in the premises is by a deed in fee. And where, 
in addition to such a conveyance, the mortgagor takes a lease 
from his grantee, and also receives from him a contract giving 
him the privilege of re-purchasing the land within a certain 
time on certain terms, the original mortgage is extinguished 

u Stouts T. Rouse, 84 A.IL 809, , 
1Jouth. Rep. 170. A.DCl see West T. 
Reed, 66 Dl. 242; Jones T. Foster, 
176 Dl. 'i9, 61 N. E. Rep. 862. 

11 McCaa T. Heacock, '2 Dl. 163. 
u RU88811 v. Southard, 12 How. 

lD. 
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and, cannot be invoked by the mortgagor on a bill· to ~Dforee 
specific performance of the contract to sell.18 A parol sur
render o£ the equity of redemption, by the mortgagor to the 
mortgagee, may be repudiated by the former, if there are DO 

circumstances which would make it inequitable to rescind the 
agreement, and the mortgagor may recover the possession on 
paying the mortgage debt. But such a parol surrender, ad
mitted by the mortgagor, and followed by a deed from him to 
the mortgagee, will pass a good title as against one who, with 
notice and without consideration, has obtained a deed from the 
mortgagor after the parol surrender, though before the deed 
to the mortgagee.19 

When the mortgage is in the form of an absolute deed, with 
a written or parol defeasance, a formal deed of conveyance is 
not necessary to release the grantor's equity of redemption. 
A bona fide agreement between the parties to vest the entire 
estate in the mortgagee will be sustained; and such a release 
may be shoWD by subsequent transactions between them. If 
those transactions would make it inequitable to allow a redemp
tion, equity will treat the mortgagee as the. absolute OWDer 
of the estate, and will refuse its aid to the mortgagor.20 Whertl 
the defeasance takes the form of a contract by which the 
mortgagee binds himself to reconvey the land on payment of 
the debt by a certain time, the relation of mortgagor and 
mortgagee will be terminated by the act of the mortgagor in 
surrendering such contract and accepting a lease of the land, 
if he acts voluntarily and without oppression.21 And if the 
original conveyance was accompanied by a formal instrument 
of defeasance, which the mortgagor afterwards voluntarily 
cancels, this will give to the deed which it was intended to de
ft'at the effect of an original absolute conveyance as between 
the parties.22 

§ 287. General Doctrine of lIIerger.-1t is a general rnle of 
real property law that when a greater and a less estate, or a 
legal and an equitable estate, coincide and meet in one and the 

18 Longfellow v. Moore, 102 m. 
289. 

a Duff v. McDonough, 166 Pa. St. 
10, 26 AU. Rep. 608. 

20 Scanlan v. Scanlan, 134 m. 630, 
26 N. E. Rep. 662, dinning 33 Dl. 
App. 202. 

21 Seymour v. Mackay, 126 DL 
341, 18 N. E. Rep. 662. 

22 Shaw v. Walbridge, 33 Ohio 
St. 1. Compare Howe v. Carpen
ter, 49 Wis. 697, 6 N. W. Rep. 367. 

Digitized by Coogle 



1288] RIII.JIABlII OF BQUITY. 841 

same person, without any intermediate. estate, tile less or in
ferior estate is immediately absorbed or merged in the greater 
estate, and ceases thereafter to h.ve any separate existence. 
Hence, at law, when the owner of a mortgage acquires the 
equity of redemption also, the two titles unite to form one 
perfect and absolute title to the mortgaged property, and the 
result is to extinguish the mortgage, which thereafter has no 
separate existence or validity.a In equity, however, as will 
be more fully shown in a later section, this rule is not invar
iably applied, but will be disregarded if inconsistent in the 
particular case with those principles which the courts of 
chancery are accustomed to enforce. It must also be remarked 
that, when a merger takes place, it always consists in the 
absorption of the lesser estate into the greater, not vice versa. 
Thus, where one person acquires in his own right (1) the 
legal title to the equitable estate arising under a resulting 
trust, (2) the equitable interest created therein by a deed of 
trust based thereon, and (3) the equity of redemption from 
such trust deed, this will not cause the merger of the legal 
title and equity under the trust deed in the equity of redemp
tion, but the other interests are merged in the legal title, which 
is the greatest of the three.I ' 

§ 288. Merger of Batates in Mortpgee.-When an estate in 
land created by a mOl'tgage thereon and the equity of redemp
tion 'from such mortgage become united in the same person, the 
rule at law is that the former title is merged in the latter, the 
mortgage is discharged, its lien obliterated, and the mortgage 
debt extinguished; and this rule will be applied unless there 
are sufficient equitable reasons for keeping the mortgage 
alive.215 This result follows not only in cases where the mort
gagor conveys his equity of redemption to the mortgagee, but 
also where the acquisition of the fee by the latter is in some 
other mode than by direct transfer from the mortgagor. Thus, 
where the mortgagee is one of the heirs of the mortgagor, and 
the other heirs, after the death of the mortgagor, convey their 
interests in the mortgaged premises to the mortgagee, the 
mortgage becomes merged and extinguished.18 After such a 

II Fowler v. Fay, 62 Ill. 876. .t Coryell v. Klehm, 167 Ill. 462, 
41 N. E. Rep. 884. 

.. Shinn v. Fredericka, 66 Ill. 
489: Weiner v. Heintz, 17 Ill. 269; 

L1Dlan v. Gedney, 114 Ill. 888, 29 
N. E. Rep. 282; Lynch Y. Pfeiffer, 
110 N. Y. 83, 17 N. E. Rep. 402. 

as Clark v. Clark, 76 Wis. 306, 46 
N. W. Rep. 121. 
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merger baa taken plaoe, an M'ipment of the note and mort-
. gage by the mortgagee, eyen though for a valuable eoDSidera
tion, will not 80 far renve and give renewed vitality to tilt 
lien aa to enable the 8I8ignee to enforce it by foreclOll1U'e.J'I 
But a conveyance of the mortgagor'. equity of redemption to 
the mortgagee, after the latter haa parted with the notes and 
mortgage to a bona fide purchaser cannot, in equity, be treated 
aa a merger of the mortgage estate in the fee.- Again, there 
is no merger when the conveyance of the equity of redemption 
is made to the mortgagee jointly with one or more other per
SODS, 80 that he becomes the owner of only an undivided inter
est in the fee.28 When the mortgagor has already sold a por
tion of the mortgaged premises to a third person, the rights 
of the latter must be considered in determining the effect of a 
transfer of the equity of redemption to the mortgagee. Here 
the rule is that the residue of the mortgaged estate, remaining 
in the mortgagor, is in equity the primary fund out of which 
to discharge the debt. Bence if the mortgagee, with notice 
of the purchaser's rights, buys from the mortgagor the unsold 
portion, and accepts a deed therefor, by which the equitable 
estate is merged in the legal title, this will operste aa a dis
charge of the mortgage debt in the ratio the value of the pur
chased portion bears to the total value of the mortgaged 
estate.80 

§.. JIoIipgee BuyiDg Ii Judicial 8ale.-When 8 mort
gagor's equity of redemption in the mortgaged land is sold 
on execution under a judgment against him, and the holder 
of the mortgage becomes the purchaser, the mortgage will be 
merged in the legal. title thus acquired, the lien of the mort
gage will be extinguished, and the mortgagee will also lose 
his remedy on the note secured, provided that the land is 
worth more than the mortgage and the amount paid at the 
execution sale,11 or if the officer conducting the sale announced 

IT Gage .... McDermid. 150 DL 
&98. 87 N. 111. Rep. 1026. 

18 Cole .... Beale, 89 nt. 
App. 426; Buchanan.... Interna
tional Bank, 78 Ill. 600. 

It Cole .... Beale, 89 DL App. 426. 
10 Meacham v. Steele, 93 In. 186. 

And see supra, ,264. 
11 McClain .... Weise, 22 DL App. 

272. lIIquiiT will not permit the 
mortgagee to hold the land aneS 
also collect the mortgage debt 
from the mortgagor. As remarked 
in this case, "the rule that th~ 
Intention Is the controlling con
siderat�on would not have appH
cation as being necessar1l7 para
mount to all other conslderatlODl, 
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&hat i~ was made "'jee~ &0 tile prior lieD of the mortgage, &ad 
&he bidden 10 udent.ood it,ll 10 that, in either cue, tile priee 
paid at the aale would only be the vaIne of the equity of re
demption. The same rule applies where a single mortgage is 
given to secure the paymen~ of 8eTeral promissory notes fall
ing due at different dates (or for the payment of one debt in 
installments), and the mortgagee files a bill to foreclose for the 
Don-payment of a portion of the notes, or of the debt, then 
due, and it is decreed that the mortgaged premises shall be 
sold to satisfy the amount then due, and that the remainder 
of the debt, not yet matured, shall constitute a lien on the 
premises. In such a case, if the mortgagee becomes the pur
chaser at the foreclosure sale, the mortgage estate will be 
merged in the fee, the notes not yet due will be discharged and 
he cannot collect the remainder of the debt againat the mOl·t
gagor.88 But if a redemption from the foreclosure sale is ef
fected by the mortgagor, or by a judgment creditor of the 
mortgagor, then the debt not due at the time of the sale, as 
well as the lien of the mortgage for its security, will remain 
in force, and the mortgagee may again foreclose as to it.S. 
When a deed of trust has been foreclosed by a sale under its 
provisions, and the fee vested in the beneficiary &8 purchaser, 
a party buying from him afterwards cannot be considered as 
having purchased the deed of trust to be held &8 security for 
the money expended in such purchase, although he may have 
made a verbal promise to the grantor that he would buy tht~ 
land and convey it to him upon repayment to him of all money 

when II1lch IDtenUOD ".. not clear- maturing at dUferent times, and a 
I, ezpreued at the ve'f7 time of forecloaure and I&le Is bad for a 
the traDsactlon Involnd. and even part of the notes, leaving ODe DOte 
wheD so expressed, a court of UDpald, and the 'holder of that DOte 
eqult7 would Dot permit It to be becomes the purchaser of the 
used by the party who gave utte.... mortgaged premises and receives a 
anee to the expreesloD as a BwOrd muter'B deed, the legal and equit
for the aecompllahment of fraud, able Utlea to the premises wUl be 
or of wrong aDd InJuatlee to oth- merged, and It will operate as a 
era." aatlsfaetioD of the mortgage and 

a. BlggIDa v. Brockman, a Ill. the remalnluc IDdebtedn888, for 
318. the reason that the purchaaer ID 

aa WeIDer v. HelDtz, 17 Ill. 169; Bueh a case Is presumed to have 
MIDee v. Moore, 41 IlL 271; Hughee bought the land at Ita value 1_ 
v. FrIsby, 81 DL 188. When a the unpaid Dote. Robina v. Swain, 
mortgage UPOD land Is given to ae- 88 m. 197. 
cure the payment of several DOtes .. Hushes v. FrIsby, 81 m. 188. 
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expended; nor can the purchaser be treated. &8 the agent of 
the grantor in the deed of trust, in making such purchase, and 
&8 holding the title &8 a trustee.III So where, on the forecJ.oe. 
ure of a second mortgage, the mortgagee thereunder, who was 
also the owner of the first mortgage, bought in the property, 
and the sale W&8 confirmed by the court and not redeemed 
from, it was held that this amounted to a satisfaction of the 
first mortgage lien, notwithstanding the fact that a deed was 
not taken out on the certificate of sale, and that the time 
therefor had expired.ae 

I S80. Purchase of Mortgage b1 Owner of BquiV of ~ 
demptiOD.-Where a mortgagor of land, still remaining the 
owner of the equity of redemption, acquires by purchase the 
rights of the mortgagee, this will ordinarily operate &8 an 
extinguishment of the mortgage lien and a discharge of the 
debt. This is not so much on the theory of a merger of estates, 
as on the ground that the transaction amounts simply to a 
payment of the mortgage debt.a7 And the same rule applies 
when the mortgage interest is bought in by one who has ac
quired the equity of redemption by purchase from the mort
gagor,Ia at least if there are no equitable reasons why he 
should be permitted to keep the mortgage alive. But the 
mortgagor, after he has sold his equity of redemption, may 
take an assignment of the mortgage," and so may the pur
chaser of the equity of redemption if it is to his interest to hold 
it as a subsisting lien, instead of allowing it to merge in the 
fee. In effect, the question whether or not the acquiring of a 
note and mortgage by the owner of the fee of the incumbered 
property operates in equity as a merger, depends upon the 
intention of the parties and the surrounding circumstances, 
and any act by the owner of the fee showing that he regards 
the incumbrance as still subsisting is strong evidence that there 
is no merger.'o A person owning the title of real estate in 
fee has the right to buy a mortgage lien thereon, created by a 
predecessor in title, to keep such lien alive for certain pur-

811 Wilson .... McDowell, 78 Dl. 
614. 

II Belleville Savings Bank v. 
Reia, 34 IlL App. 496, afIlrmed in 
138 Dl. 242,28 N. E. Rep. 646. 

I' Drury v. Holden. 121 Dl. 130, 
13 N. E. Rep. 647. 

I'L1l11 v. Palmer, 61 Dl. 331 • 
• e Supra, 1180. 
to Securlt,. Title I; Trust Co. v. 

Schlender, 190 Dl. 609, 60 N. B. 
Rep. 8&4, afIlrming 98 Ill. App. 617. 
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poses, and to prevent a merger of the mortgage lien m the fee. 
This he may do to protect his title by cutting off intervening 
claims which are liable to come in between the mortgage and 
the conveyance in fee; but in such cases there must be an 
intention to prevent a merger, and in the absence of such an 
intention, the merger will be presumed.f.1 Thus, where a me
chanic's lien is barred by limitation as to a mortgage on prop
erty against which it is sought to be enforced, it may be held 
to be barred also as to the owner of the equity of redemption 
and his grantees, who, for the proteetion of the title, have 
paid off the mortgage. f.2 

§ 291. Bquiable Bule as to ltIerger.-In equity, notwith
standing the rule of law in this regard, a merger of estates 
will be permitted or prevented according to the application of 
equitable principles to the particular case. Whether the less 
estate is to be absorbed in the greater, or is to continue its 
mdividual existence, will depend, in equity, upon the actual 
and lawful intention of the parties, the requirements of jus
tice, the effect of such merger upon the rights of third persons, 
or the furtherance of the parties' own interests.f.! If a party 
acquires an estate upon which he holds an incumbrance, the 
incumbrance is, in equity, considered as subsisting or extin
guished, according to his intention expressed or implied. The 
intention is the first and controlling consideration. But if no 
mtention has been manifested, equity will consider the incum
brance as subsisting or extinguished according as may be most 
conducive to the interests of the parties. If there is no agree~ 
ment between the parties as to keeping the lien alive, and no 
intention in that· regard made out, and if it is a matter of in
difference to the party in whom the two estates meet, and 
there are no rights of third persons to be protected, then 
equity will follow the rule of law and the merger will take 
place." 
§.. Same; Intention of Parties.-As stated in the preced

ing section, the intention of the parties is first to be looked to 
in determining the question of merger. Where a party ac
quires a deed of land upon which he already holds a mortgage, 

u Hester v.lI'rary, 99 Ill. App. 61 • 
• 2 Watson v. Gardner, 119 Ill. 

312, 10 N. E. Rep. 192. 
~ Fowler v. Fay. 62 nt. 376. 

U Campbell v. Carter, 14 Ill. 286. 
Jarvia v. Frink, Id. 396. Fowler v. 
Fay, 62 nt. 876. 
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and the qUestiOD ariaea whether the iaCUJDbranee is cmcbaqed 
by the conveyance, the intention of the party at the time tlae 
deed was obtained will, in equit)', be regarded as the controll
ing coDSideration." Thus, a deed by a mortgagor to a mort
gagee, intended as additional security only, and not as a satia
faction of the mortgage, will not merge the mortgage in the 
greater estate, so as to give priority to another mortgage whit'li 
is a second lien." And a mortgage lien is not merged in the 
fee under a deed to the mortgagee from one of the mortgagors 
after the death of the other, when the deed was intended 
merely as a change in the form of the mortgagee's security, and 
was executed in the mistaken belief that the grantor was th~ 
sole owner of the premises, the fact being that the deceased 
mortgagor was the owner of an undivided half." And 80, a 
mortgage on land is kept alive, on assigning a judgment for th" 
debt secured thereby against an administrator, reserving the 
real estate security with all rights therein, but releaaing all 
claims against the estate for anything due upon the judgment, 
although the mortgagee, as a part of the same transaction. 
receives a conveyance of the land from a person claiming title 
under the heirs.'s Where the holder of a mortgage takes a 
conveyance from the mortgagor, but retains the note and mort· 
gage, the mortgage will not be considered to have been merged 
or extinguished, unless there be proof of an intention to that 
e:ffect.'8 

§ 29S. Same; Interests of Partiea.-When the holder of a 
mortgage receives a conveyance of the premises from the mort
gagor or his grantee, the mortgage will not be held to merge 
in the fee if it is for the interest of the mortgagee that the 
lien should be kept alive, or if this is necessary for the protec
tion of his rights or his title. The intention of the parties is, 
as stated, the controlling consideration. But in the case BlIP
posed, if no intention has been manifested or expressed, but is 
left to be made out from the circumstances, equity will infer 
or presume an intention in accordance with the real interest of 
the party.GO Even though the mortgage has been formally dis-

fII Shaver v. WUlIams, 8'1 m 469: 
Aetna We Ins.' Co. v. Com, 89 IlL 
1'10: Cole v. Beale, 89 Ill. App. 4.26. 

.. Huebsch v. Scheel, 81 Ill. 281. 
"Farrand v. Long, 18' Ill. 100, 

66 N. E. Rep. 313. 

.. Robertaon v. Wheeler, Ita IlL 
666, " N. E. Rep. 8'10. 

.. Dunphy v. Riddle, 81 IlL II. 
10 Edgerton v. Young, ca Ill. 4.64: 

Dunphy v. Riddle, '86 Ill. 22; Wor
eeBter Bank v. Cheaney, 8'1 Ill. 602; 
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charged of record, on the acquisition of the fee by the mort
gagee, it will be considered in equity as still subsisting where, 
by reason of an intervening mortgage, the mortgagee's interest 
80 requires.1I1 And a mortgage of the equitable interest of the 
beneficiary in a resulting trust in land, and the equity of re
demption of neh beneficiary, do not merge upon the acquire
ment of the latter interest by the mortgagee, when luch a 
merger would not be for the mortgagee's interest.1I2 This prin
ciple finda ita most usual and important application in the rule 
that, where a mortgagee becomes the owner of the fee, the 
m()rtgage will be kept alive and not allowed to merge, in case 
such a result is necessary to protect the mortgagee against an 
intervening title or incumbrance.1I8 Thus, where the mortgage 
is the oldest lien on the property, and ita amount equals or ex
ceeds the value of the mortgaged premises, and the mortgagee, 
to avoid the expense of a foreclosure, takes a eonveyance from 
the mortgagor, a court of equity will not permit the mortgagt'<l 
premises to be swept away from him by a junior judgment 
creditor, without payment of the mortgage, under the pre
tense that itB lien has been lost by merger, but will enjoin the 
sale at law, or restrict the judgment creditor's lien to the equity 
of redemption.54 So, when it is necessary to prevent the holder 
of a purchase-money mortgage from losing his lien because of 
an intervening mortgage, equity will not permit a merger to 
take place, although the holder of the purchase-money mort
gage may have acquired the title to the land, and although the 
parties may have undertaken to discharge the mortgage.11 

Meacham v. Steele, 93 nt. 137; In
ternational Bank v. Wilshire, 108 
DL 143; Sprague v. Beamer, 46 DL 
App. 17; )lanD v. ManD, .9 DI. 
App. ''Z2; Sbtppen 'I. Whittier, 117 
DL 282.7 N. Eo Rep. 642. 

11 Lowman .... Lowman. 118 Dl. 
1182, 9 N. E. Rep. 245. 

.. C.,.e11 v. Klehm, 15T m -. 
Cl M. .. Bep. 1M. 

SI Lowman v. Lowman. 118 DI. 
582, 9 N. E. Rep. 245; Woodward 
.... Davia, 53 Iowa, 1184, II N. W. 
Rep. 74; Colby .... McOmber. 71 
Iowa, 469, 32 N. W. Rep. 469. 

lit Richardson .... HockeDbull, 86 
Ill. 124; Lowman v. Lowman, 19 
Ill. App. 481. 

H Hanlon v. Dohe!'t7, 189 IDd. n . 
9 N. Eo Rep. 'Z82. 
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CHAPTER XXIV. 

PAYMENT AND SATISFACTION OF MORTGAGJilS. 

1294. Who May Pay Mortgage 
Debt. 

296. To Whom Payment to be 
Made. 

296. Same; Agent of Mortgagee. 
297. Medium of Payment. 
29S. Substitution of Securities. 
299. Appllcation of Payments. 
300. Evidence of Payment. 
301. Presumption of Payment 

from Lapse of Time. 
302. Effect of Payment. 
303. Tender. 
304. Form of Satisfaetion or Dis

charge. 
306. Entry of Satisfaction on 

Margin of Record. 
306. Penalty for hDure to Enter 

Satisfaction. 

§ 307. Fraudulent or Forged Sau.
factlon. 

30S. Caneelllng EntJ'7 of Sa~ 
tion. 

309. Release of Deed of Trust. 
310. General Doetrln.e of Sub1'Oo 

gatlon. 
31L Subrogatlon on Partial Pay

ment. 
312. Who Entitled to Subrop

tlon. 
313. Same; Purchaser of Mort

gaged Premlsea. 
314. Same; Purchaser at Void 

Foreclosure Sale. 
316. Same; Stranger Advanclllg 

Money to Pay Mortpce. 
316. Volunteer Not Entitled to 

Subrogation. 

§ aM. Who lIIa7 Pay JIortpge Debl-The right to payor 
tender the amount of a mortgage debt to the holder thereof, 
at its maturity, with all the legal consequences of a valid 
tender, appertains not alone to thc original mortgagor, or to 
the person primarily responsible for the discharge of the debt, 
but also to certain other persons who have rights or interests in 
the property which can be adequately protected only by the 
extinguishment of the lien of the mortgage. ft~ tM holder 
of a second or junior mortgage on the same premises may ~ 
off the elder incumbrance, when such a eotJrIMl is. necessary for 
the protection of his own security.1 And the same is tra& ... 
grantee of the mortgaged premises, who is compelled to pay 
off the incumbrance in order to protect himself or to perfect 
his own title, provided, of course, that he did not assume the 
mortgage in taking his own conveyance.' A similar role ob-

1 Tyrrell v. Ward, 102 Ill. 29; I Hule v. Bondy, 171 m 301, &0 
Ball v. Collahan, 96 111. App. 616; N. E. Rep. 6'11; SmIth v. DIu-
1I1lPr&, 1172. more, 16 m. App. 111. 

848 
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tains in the case of a surety or guarantor of the mortgage 
debt, when the principal debtor makes default,· and in the 
case of the widow of a deceased mortgagor,- as also in the case 
of one of two joint mortgagors of the same property.1I Again, 
a stranger to the mortgage may pay it off, when he advances 
the money for that purpose upon an agreement with the debtor 
that the security shan be assigned to him or that a new mort
gage upon the same premises shan be given to him.8 But, ex
cept in cases such as that just mentioned, a stranger or mer(~ 
volunteer cannot claim any right to payoff a mortgage, or com
pel the mortgagee to accept his tender of the amount due, or 
found any claims to the bt>nefit of the mortgage security on 
the mortgagee's acceptance of the debt at his hands.T Thus, 
the claimant of land under a tax title, which is not subject to 
the mortgage, and who has no right of redemption, cannot 
make a valid tender of the amount due on the mortgage.s 

As to the right of persons acting in fiduciary capacities for 
others, it is said that "a guardian may, without the direction 
of the court, pay a deed of trust or mortgage which is a direet 
and immediate charge upon the land [of the ward] and which, 
if left unredet>med, would probably destroy the ward's inter
est. It is advisable that the guardian should, when it is prac
ticable, and especially in cases of doubtful propriety, act un
der the direction of the court in discharging incumbrances on 
the land of the minor; but where he has acted in good faith, 
and advisedly, and his acts have been beneficial to the interests 
of the ward, and have probably had the effect of preventing a 
foreclosure and the 1088 of the estate, justice requires the ap
proval of such acts.''8 As to the authority of an executor to 
discharge such an incumbrance on the estate, the question will 
depend upon the extent of the powers given to him by the will, 
and upon the terms of that instrument in regard to the charg
ing of debts upon the estate.10 

I Rlcbeaon T. Crawford, 94 m. 
166. 

• StlD80D T. Anderaon, 96 111. 373. 
I Simpson T. Gardiner, 97 Dl. 

237. 
• Home SaYIngs Bank v. Bier

Btadt, 168 IlL 618, 48 N. :m. Rep. 
161, alllrmlng 68 111. App. 666. 

f Hongb T. Aetna Life IDS. Co., 

67 m. 318; Young T. Morgan, 89 
111. 199; Bennett T. Chandler, 199 
111. 97, 64 N. :m. Rep. 1062 • 

• Sinclair T. Learned, 61 Mlcb. 
336, 16 N. W. Rep. 672. 

o Cheney T. Roodbouse, 135 111 • 
267, 26 N. Il. Rep. 1019. 

10 Under a w111 requeattng the 
pa)'ll1ent of debt, and expenses, 
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.S86. '10 .... ..,..' to be ..... -A .antralOr .., 
)NIl' tile debt or Iettle with the penoD. haYing appareM auUaor
it7 to recei ... e I&tisfactioD of the mortpge; aDd a dilcJuuoge of 
tile mortgage thus obtained will prevail apiDst any perIOD. 

ha'ring a leeret, concealed, or reserved interest in tile mort
pge.ll But if the mortgagor paJ"B the amollDt of the debt to 
one who (as he knows) has not the po88eaion of the papers, 
and who merely undertakes to procure a release from the DlOI'&
gagee, the mortgagor makes the payment at his peril and &S

lumes the risk of the release not being given.12 Thus, payment 
of the mortgage debt to the broker who negotiated the loan, 
but after he had parted with the poll8e88ion of the notes and 
mortgage,' does not relieve the mortgagor from liability; and 
it .. wholly immaterial that the mortgagee has other t~ 
tio_ with the aame broker and has money on deposit with 
him.l • But the aeeeptanee of a conveyance of the mortgaged 
property by the holder of the mortgage, &8 a satisfactiou 
thereof, will be regarded as complete and binding, although 
the mortgagee W&8 absent when the deed was made, when the 
business was done by his brother and business partner, pur
suant to previous negotiations, and where the deed wu re
corded after the mortgagee's return and he did not repudiate 
it for more than three months thereafter.1t On the other hand, 
the fact that a penon is made the trustee in a deed of tl"UA 
gi ... es him no right or authority to receive payment of the debt 
secured by such deed.1Ii And one who paJ"B the debt to the 
trustee, the latter not being specially authorized to recei ... e the 
payment, and takes from him a release, but does not obtain tile 
811l"1'eDder of the notes, which remain all the time in- the po&

sesaion of the payee, is chargeable with notice of the truslee'. 
want of power to accept the payment; and the payee, -'riD« DO 

GoIIsh DOt ezprenl7 charging the 
estate with their pa7llleDt, making 
numeroua pec1lDlar7 bequests and 
__ tIniIea, &ad nqueatln.- the 
eDCuun '"to use their beat judg
ment a~ aeUIDg the pnperty," 
it fa the duty at the ueeaton to 
pay a mortpp OR tlle real eetMe, 
eldl..unc the ,.rIIOal .-ta be
fore reaortIB.- to tbe land. WoocI 
T. H .... PO .... 16 B. I. 91. 18 AtL 
Rep. lJ&. 

11 Sheldon T. lIIIcNall, It Ill. App. 
181; Jluoa T. Beeeh, 56 Will. 10'1, 
13 N. W. Rep. 884. 

u t.ue T. Duehae, 'l3 WItt. 646-
41 N. W. Rep. 962. 

la VlakoclJ T. Doktor, J7 Dl. App. .. 
u Ernst T. McChesney, 186 m. 

817, &8 N. B. Rep. _, aItrmfD& 
• DL App.:II4. 

11 Leon Y. MeIIltJre, • m. Aw. 
act; "PJ'll, In. 
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knowledge of the payment to the trustee, is not bound by it, 
nor dected by the release given by the trustee.11I Where the 
mortgage was made to two mortgagees jointly, a release 
thereof given by either of them, which acknowledges the full 
payment of the mortgage debt, will be mtlicient to protect th(. 
mortgagor.1T It is also said that, if there is no person in ex
istence competent to receive payment of the debt to secure 
which a trust deed was given, the court, after the lapse of a 
long term of years (for instance, sixteen years), will decree a 
conveyance by the trustee to the heirs of the debtor.l8 

§ .. Same; Agent of Kortgagee.-When a mortgagor 
pays the debt, at its maturity, to an agent of the mortgagee, 
instead of to the latter personally, the validity of the payment 

. will depend upon the authority of the agent to receive it; anel 
on this question, his possession of the papers evidencing the 
elebt (or the fact that they are not in his po88e88ion, as the 
case may be) will be an important, but not the controlling, 
consideration. It is said generally that if the mortgagor ten
ders payment of the debt to the mortgagee's agent, who has 
the note in his hands at the time, and the agent refuses to 
accept it, the mortgagor may then maintain a bill in equity to 
redeem.1s And if it is a fact that the agent has full authority 
from a non-resident principal to make loans on real estate, to 
use his own judgment, collect the principal at maturity or ex
tend the time of payment, determine the length of loans, pa88 
on titles, pay taxes, make repairs, procure insurance, look 
after tenants, and in general to care for the principal's entire 
interests, without limitation by any writing, this will warrant 
the implication that the agent has authority to receive pay
ment of a loan even before its maturity; 80 that if he so re
ceives payment of a loan not yet due, and satisfies the mort
gage securing it, a subsequent purchaser of the property is 
justified in relying on the satisfaction, without more particular 
inquiries into the extent of the agent's authority.1I0 On the 

1. I'ortun8 V. Stockton, 182 m. 
464, 66 N. Eo Rep. 38'7, a1Ilrm1ng 
Stockton v. Fortune, 82 m. App. 
2'12. 

lT Lyman v. Gedney, 114 m. 388, 
29 N. E. Rep. 212. 

18 Saunders v. MaBOD, 15 Cranch 
C. C. 470, Fed. Cas. No. 12,378. 

1. Wlllemln v. Dunn, 93 DL 611. 
10 Thornton v. Lawther, 169 Ill. 

228, reversing Lawther v. Thorn
ton, 67 m. App. 214. So, In Kent 
v. Congdon, 33 Fed. Rep. 228, It is 
said that, where the entire nego
tiation and collection of mortgage 
loans Is Intrusted to an agent, the 
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otheJ' band, authority giVeD to an agent to collect the illt.erest 
on a mortgage doe. not a.utkoNe kim to reeeiYe the priI1eipai; 
and it is incumbent on 8 debt.or whD makes a payment cOP ft_ 
a .debt to an ageat to see that the securities are in the aaeD~'. 
possession on each occasion when payments are made.21 In 
one case, where an agent received payment of a mortgage to 
his principal after the latter's death, and with knowledge of 
that fact, and executed a release of the mortgage, and the 
debtor neglected to make any inquiries concel'Xling the prin
cipalor the authority of the agent, it was held that, the agent's 
authority having been revoked by bis principal's death, th" 
attempted release of the mortgage was void.22 And wbere a 
gr~tee of the mortgagor, who has assumed the mortgage debt, 
p.ys the amount thereof to an agent who w~ originaUy au
thorized to receive the payment, but whose authority haa been 
revoked, and the mortgagor has actual knowledge of the rev.o
cation of the agent's authority, but, being present at the pay
ment, omits to disclose his knowledge on this point, he will b~ 
liable, at the suit of the mortgagee, for the aJPomat of the 
debt.1II 

§ JIll. Medium of P&1II8Jlt_PaYlDent of a debt secur.ed by 
a mortgage may be made otherwise than in money, if the par
ties 80 agree. Thus, the debt may be discharged by the deliv
ery of articles of merchandise, notes of a third penroD, or any 
other speeies of personal property, if tendered and received 
for that purpose~ WJten th.e promise to pay principal or 
interest on a mortgage or the bond secured is in the altel'Jlative, 
that is, a promise to pay in money or m. SOJD,e other medium 
of payment (8llch as scrip, corporate stock. or good paper), 
the promisor baa an election to pay either in money or in the 
equivalent; but after the day of paytJlent haa elapsed without 
payment, the right .of election on the pan of the PI'ODtiaor 
is gOJlP., IPld the promisee is entitled to payment b1 lD()lJ.ey.21 

mortgagors having no Intercourse 
with bls prinCipal, pa)'Dlent on de
mand to the agent cUacharges th~ 
mortgage, though the bond was, by 
Its terms, payable elsewbere, aDd. 
at the time of payment, tile &eel)! 

. had not in his poaaeeaiou tQ 
bond and mortgqe. 

,1 Brewster Y. Carnes, 101 Ii. Y. 
666,9 N. E. Rep. 828. 

II Weber v. Bridgman, 118 N. Y. 
eDt, Jl N. E. Rep. iSi. 

D Green Y. Rick, 121 Pa. st. lit. 
16 AU. Jlep . .,7. 

14 Ryan v. Dunlap, 17 DL fOi 
J(etcJa8Pl v. Gullct (N. I. Bq.), 20 
AU. Rep. 487; Bllrile v. Grant, U • 
n). 124, 4 N. E. Rep. 666. 

II Marlor v. Tuaa a p. Jl. eo.. 
11 Fed. Rep. 888. 
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A CODtzeet e~e.aslf JDa41e P&fatble ~ pd com is eDfQ~~ 
.. made, tDd Cf.DD9t, at fJ1e .Optlioll ~f tlle debtor, be diaehar~e~ 
PI &D¥ eijJer legal tender .curreJ;lC.1.2C1 TllWl, a cla1l8e m • DJ.OFt
..ae stipulating for payment of the debt aecured thel'eb, iJ1. 
g~ld coin of the United States of the existing st&J;l.dar.d ~ 
weight and ftueness, is valid, and may be enforced in the cowt.s, 
1>1' a j\ldgment or decree directing payment to be made in web 
.eoin, without violating any principle of law or pu,blic .poJjcy. 
,altbo\lgh legal tender Jlotes and silver mq be inch:eulation at 
~e time}!T \ 

A mortgagee may of course accept a c.b.eclt on a hQ.\t ixl 
payment of tlle ;mortgage debt, if he is wil.lin.s to do so. ;But 
an agent ha~ authority to collect tb.e mortgage deb.t when 
dl1eJ "ul generally have no right to accept anytbing b\lt mo~e, 
in paym~. However, if the agent accepts an uncertmed 
~, Wld places the BIWle in his baDk to )lis credit, and Jlhe 
cheek is actually paid by the bank ~ wl;rleh it ~ drawn, this 
JriU o~at, as ~ payment .of the ~o,rtgage.28 

§ •• 81IbatIiwtiln. of 8ecJaritilII.-Where die holder 01. a 
mort~ge surrenders the evideneee of the .&ebt secured, uW 
accepts in lieu thereof Dew notea 01' dUlerent obligationa .of 
any kind, intending merely a .aubBtitution .01 securities, and 
not to release the lien of the mortgage, thU will not be equiv
alent to a J>ayment of the mortgage debt, nOl' be attelLded J,ly 
any of. the legal consequences ~f .. payuumt." '.' As a gener~ 
rule, a mere change in the form of the debt does ~ ~ 
a mortgage given to eeeure it, 1Ullesa it is intended so to o.per
.ate. The lien of the debt attaehea to the mortgaged property, 

",aeUord 7. Waodw~ 158 JU. 
l.U; .Rae v. ,Homestead Loan .. 
Guaranty Co., 76 Iil. App. 648. at
Irmed 111178 DL 869, 68 N. E. Rep. 

••• 
aT Don T. Hunter. 188 DL ,W. 

" N. Eo RQ. 169, aIlrmlDJ 88 I1l. 
ApP.884. 

18 Harbach v. Colvtn, 78 Iowa, 
as. 36 N. W. Bep. 668. 
. I. Flower v. Elwood, 6~ DL ~~: 
BQUIlIa v. ~tar~w_ther. 10 III 
.-: ,BoDd T. Liverpool • .London .. 
G. Ina. Co .• 106 Ill. 6M: Salem 
Nat. Bank v. White, 169 Ill. 186, 

2J 

~ N. JII. Rep. 8,1,2: Irwin v. West. 
60 Fed. Rep. 362: 8upra. 1279. "A, 

mortgage aecurea a debt, and not 
the evidence of it. Bence DO 

~e ~ the form of the entence 
of .the debt, or In the mode or 
tbDe of payJllent,-ln fact, no~lng 
ahort of actual pa)'lllent of the 
debt or an 6q)1'81111 raleue • ..,....ylll 
o,perate to discharge the mo~. 
The mortgage .remalna a Hen untll 
expreBBl7 releaaell or uu~11 the ~ebt 
It waa slTen to aecure la paid," 
Oal\) v .. ~e)'1lold~ 86 MID,D. ~31. 28 
N. W. Bep. 928. 
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and the lien can, as between the parties, only be destroyed by 
the payment or discharge of the debt, or by a release of the 
mortgage. Mere change of the form of the evidence of the debt 
in no wise affects the lien. A renewal of the note, its reduction to 
judgment, or other change, not intended to operate as a dis
charge of the lien, still leaves it, as between the parties, in full 
vigor. This is a rule in equity that is sanctioned by many ad
judged cases. In that forum, mere form is disregarded, and 
the substance only is considered.' 'so Thus, the assignment of 
a lease as additional security does not operate as a payment of 
a note of the assignor, nor prevent the foreclosure of a mort
gage given to secure the note.SI Nor will the mortgage debt 
be cancelled by the mortgagor's giving a new note for the bal
ance found due on a settlement, and the mortgagee's taking 
judgment thereon by confession, which is not collected.at The 
delivery to a first mortgagee of bonds secured by a second 
mortgage does not amount to satisfaction of his mortgage, 
where the bonds are merely delivered to him for sale, and he is 
unable to sell them and returns them to the mortgagor.ss But 
on the other hand, the acceptance of a new note for the indebt
edness covered by a trust deed, with full knowledge of a re
lease of the deed, will be held to be a ratification of such reo 
lease.St And so, where a party who had taken notes secured 
by a mortgage on land sold, takes other notes from a subse
quent purchaser, secured by mortgage on the same land for the 
same amounts and falling due at the same time, this will be 
regarded as a payment of the prior notes and a discharge of 
the mortgage given to secure them.85 And so also, a mortgage 
will be held to be released by the mortgagee's acceptance or 
new notes, payable in two years, under a composition agree
ment made after he had instituted proceedings in bankruptcy 
against the mortgagor.ss 

§ a99. Application of Paymenta.-In applying partial pay
ments on a debt secured by mortgage, the rule is that interest 
is :first to be satisfied, and if the payment exceeds the interest 
due, the balance is to be applied in reduction of the principal 

.0 Flower v. Elwood, 66 Ill. 438. 
II Maloney v. Lafayette Building 

.t; Loan Au'n, 69 Ill. App. 36. 
II Darst v. Bates, 96 Ill. 493. 
II Mullanpby Bank v. Schott, 186 

Ill. 666, 26 N. E. Rep. 640. 

.. Se)'lllour v. Mackay, 21 IlL 
App. "9. 

aa Tucker v. Conwell, 67 Ill. 66%.. 
88 Jarnagan v. Gaines, 84 Ill. 203. 
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debt. If the payment falls short of the interest then due, 
the balance of interest is not to be added to the principal, but 
remains &8 interest, to be satisfied by the next adequate pay
ment.IT Where the mortgage secures several different notes 
which are in part due, partial payments are to be applied on 
the notes in the order of their maturity, both interest and prin
cipal of the first note being paid before anything is applied on 
the next note.ss But if the creditor holds two separate mort
gages on the same property, and the debtor sends him money, 
merely stating that it is to pay "interest due on mortgage," 
the creditor may apply it to either mortgage as he chooses.slI 

But where the creditor holds several claims against the debtor, 
some of which are secured by the mortgage and others not, the 
debtor, in making a payment, has the right to direct how it 
shall be applied; and a direction, given at the time of the 
payment, that the money shall be applied on the mortgage 
debt is binding on the creditor. Moreover, if the payment is 
made from the proceeds of a sale of the mortgaged property. 
then it must be applied to the mortgage without any special 
direction to that effect.40 Where a partial payment has been 
made on a mortgage debt, and credit therefor indorsed on the 
note, it is competent for the parties to agree that such pay
ment shall be applied on a different debt, not secured by the 
mortgage, and to cancel the original mortgage note and sub
stitute for it another note of like tenor and amount; and if 
no further payments are made, the mortgage may be fore
closed for the whole amount which it originally secured. But 
as against the wife of the mortgagor, who joined in the mort
gage, releasing her rights of dower and homestead, this cannot 
be done; she is entitled to have the amount of the payment 
credited on the mortgage debt, and, as against her, the mort
gage can be foreclosed only for the balance remaining due 
after deducting the payment.u It is also a rule that money 
derived from rents conveyed by a mortgage must, in the 
absence of any contrary agreement, be applied by the mort-

IT McFadden T. J'ortler, 10 DL 
&09. 

II TrImble T. McCormick (K7.). 
16 S. W. Rep. 868 • 

•• Blair T. Bania, 76 Mich. 167. 
a N. W. Rep. 790. 

40 BlUe T. 1rIaaon, 31 S. Car. 177, 
10 S. E. Rep. 1069. 

41 Brockacbmldt T. Bagebuach. 
'11 IlL 661. 
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gagee toward. tIte payment til tIl~ maritage, ratiJeI' tha* to 
the satisfaction of my other mdehtediteia (tf tie IDOI'tgflgoJi.4t 

§ adO. Evidence of Payment.-It is the part of prUdence fOr 
a mortgagor, on paying off the incumbrance, to insist that the' 
note, or other evidence of the mortgage debt, shall be c'an
celled and returned to him, and also to have satisfaction of 
the mortgage duly entered of record. But still the question ot 
payment is always a matter of evidence. His possession 01. the 
mortgage notes, surrendered to him by the mortgagee, and ot 
the mortgage itself with an indorsement of satisfaction thereon, 
will be prima facie evidence of the payment of the debt. But 
such evidence is not conclusive; t:he presumptiOn arising from 
the mortgagor's possession of the papers may be rebutted by' 
parol evidence, as, by proof that the mortgage and notes had 
been sent for collection, but were not to be delivered to thE' 
mortgagor except on full payment.·3 So, the cancellation of 
the mortgage on the record is prima facie a satisfaction and 
discharge of it, but it may be shown to have been made by 
accident, fraud, or mistake, and the mortgage will remain in 
force against the mortgagor, if not against innocent purclias
ers and incumbrancers.'f Parol testimony is also admissible 
to establish the fact of payment wliere there is no written evi
dence of it.411 Thus, where the evidence is conflicting as to 
whether a mortgage debt had been paid, and whether the mort
gage was simply held by the assignee as security for advances 
made to a subsequent purchaser of the land, the mortgagor 
may testify to admiasions by the mortgagee to the effect that 

U See Roberts v. Pierce, 79 Ill. 
878; Darden v. Gerson, 91 Ala. 323. 
9 South. Rep. 278; Bryant v. Char
ter Oak Life Ins. Co., 24 Fed. Rep. 
771. 

U Allen v. Sawyer, 88 Ill. 414; 
Flower v. Elwood, 66 Ill. 438. 

H Flower v. Elwood, 66 Ill. 438. 
An entry of satisfaction by the 
owner of a mortgage', after his as
signment for the benefit of credi
tors, Is competent to show pay
ment of the mortgage debt before 
the assignment, the jury being in
structed that he had no right to 
make the entry unless he had re-

celved payment before his allSlp
ment. Cox v. Ledward, 124 Pa. 
St. 435, 16 AU. Rep. 826. 

'I In New Jersey, It Is held that 
a debt on bond and mortgage can
not be extinguished by a mere vol
untary statement b'y the creditor 
that he will forgl'Ve It, but the 
purpose voluntarily to extingUish 
such a debt must be executed by 
an instrument as solemn as the 
Instrument by which the debt Is 
created. Tulane v. Clifton, 47 N. 
J. Eq. 351, 20 AU. Rep. 1086, citing 
Irwin v. Johnson, 36 N. J. Eq, St? 
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• aoripCe dSt bac& Mea ,aid .,. ... ~p So
MID, U' betwetll tIM origiaa} p81'_. puol eYid!mce is- a ... • 
)iw to pl'Oft that otller pa;yaezn.. haRe bem made OD eertaia 
DOtes thaB thole mentioDed m a cieed of trmst aftel'W'a!'CJs. made 
to secure them.4T Per COllva, & cenmeate, UDder seal, reciting 
tlte payment of a mortgage and the BOte accompaBYing it, and 
authorizing the register M deeds to satisfy the mortgage on 
the record, may be contradicted by parol, in an action on the 
DOte; 80 far as the rules of evidence are concerned,. such a cer
tificate is like any other written receipt.·8 

§ 301. Pr8laDlption of ~ from LatH of 'Iime.
Where twenty years have elapsed 1riDc& a lb.ort«I«e feU due, 
without any proceedings to foreclose it, and 1Vi\h no evidenee 
of any intervening acknowledgment or peeotJlritioll of tJaa 
mortgage, 01' any part payment or p:tomise to pay it,. em the 
part of the mortgagor, the latter or' Ilia' heirs ba'ring remained 
ill t1le poeaesaion of the premise., there ill a presumption of 
law that the moFtgage has been paid and satisfied, altlrough 
it may remain uncaneelled on the zreeord.- But tltere is ao 
Ineh pre8'IUDption from mere lapse of time if aD attempt ha 
been made to foreclose the mortgage, or if thl! mortgagor 0'# 

Ilis heirs have' not resided within the state.1iO .And ill any eIIIIIt",. 

this presumption is not conclusive; it may be' rebutted by en. 
dence, and will not stand against clear and satisfactory proo'l 
that there has been no payment of tile mortgage.51 And a pay
ment of interest npon the mortgage debt, or any poFtioD' of the 
prineipal, by any person interested in the equity of redelb.ption .. 
and ha'Ving actual or constructive notice of the mortgage, will 
repel the presumption that the mortgage has been paid, and 
will take the ease out of the statute of limitations, not only 
as to the persOn making the payment, but as to all the owners 
of the equity.52 It is also said that, while the presumption of 

.. BlUe v. BrouchtoD. 107 N. 
Car. 220, 12 S. II. Rep. 12'1. 

n Estes v. Fl'7, 94 Mo. 266, 6 S. 
W. Rep. 660. 

,. Thompson v. LaymaD, 41 
MInD. 216, 42 N. W. Rep. 10&1. 

,. Blaisdell v. Smith. 3 m. A". 
1&0; I..eDueer v. Stoddard, 108 N. Y. 
672, 9 N. E. Rep. 828; Kellogg Y. 

DlcklD8GB, 147 Mass. 432. 18 N. E. 

Rep. 228; .Apew v. Renwick, 2'1 
S. car. 662, 4 S. II. Rep. 223. 

1i0 Brobst v. Brock, 10 Wall 619; 
Kibbe v. Thompson, 6 BIss. C. C. 
226, Fed,. Cas. No. 7,764. 

111 Michener v. Michener (Pa.), 2 
Atl. Rep. 608; Delano v. Smith, 142 
Mass. 490. 8 N.·E. Rep. 644. 

a2 Hollister v. York. 69 Vt. 1. 9 
AU. Rep. 2. 
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payment arising from the lapse of twenty years' time is avail
able as a shield for the protection of the mortgagor or those 
:who have succeeded to his rights, it is not available as a weapon 
of attack by a party invoking affirmative relief based on the 
alleged or presumed payment of the debt." 

§ 802. Ueet of P81JI18l1t.-1t was the doctrine of the com
mon law that if payment of the debt secured by a mortgage 
was made on or before the day appointed, the mortgage would 
become inoperative and void, the legal title would revest in 
the mortgagor, and there would be no necessity for any release 
or reconveyance by the mortgagee. But the payment of the 
mortgage money after the law-day had expired would not 
revest the title in the mortgagor, by the mere ac~eptance of 
the money, but would merely give him a right to redeem, OJ" 

rather, a right to go into chancery to compel a reconveyance.lit 
.And of course a mortgagor is still entitled to require a recon
veyance of the mortgaged premises, upon fully reimbursing 
the mortgagee, if the form of the security, or the subsequent 
dealings of the parties with it, were sUch as to make a convey
-ance from the mortgagee necessary to clear the mortgagor's 
title:1iIi But the modern doctrine is that the debt is the prin
cipal thing, and the mortgage only an incident of it, and that 
when the debt is paid or extinguished, the mortgage necessarily 
falls with it; so that the payment of the debt at any time 
before a foreclosure will terminate the life of the mortgage, 
and nothing is required to restore the legal title to the mort
gagor except an entry of satisfaction of the mortgage on tht" 
record in the usual form. Payment of the debt will also ter
minate any power of sale contained in the mortgage; so that 
a sale made under such power, after the payment of the debt, 
will be void, even as against a bona fide purchaser.1i8 On sim
ilar principles, the performance of the stipulated conditions 
will fully discharge and extinguish an indemnity mortgage.IIT 

Again, the payment and release of a mortgage will terminate 
the right of possession by a lessee under the mortgagee.li8 But 

II Allen v. Everly. 24 Ohio St. 97. 
U Munson T. Munson. 80 Conn. 

426; Griswold T. Mather, 6 Conn. 
435; Perkins' Lessee T. Dibble, 10 
Ohio, 483. 

II Heacock T. Swartwout, 28 IlL 

291; Smith T. Orton, 21 How. (U. 
S.) 24L 

.1 Redmond T. Packenham, 68 DL 
484. 

If See McConnel T. Dlckaon, a 
m.99. 

as Holt T. Rees, 44 Ill. 80. 
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where the mortgage is given to secure a debt, and the debt 
becomes merged in a judgment, the mortgage stands as secur
ity for the judgment, and a surety's right of SUbrogation is not 
dected. If he pays the judgment, he will be entitled to an 
action on the mortgage.6D But when the demand of a creditor 
is paid by the money of a third person, not himself a cred
itor, without any agreement that the security shall be assigned 
or kept alive for the benefit of such third person, the demand 
is absolutely extinguished.80 However, the parties to a note 
secured by a mortgage or deed of trust have the right, in their 
dealings with each other, to treat the note as unpaid and as 
standing as security for future advances, and the note will bf' 
good for such advances as between the parties and as to all 
others not prejudiced thereby.8t If the mortgagor himself re
mains the debtor principally and primarily liable for the mort
gage debt, and pays the amount of it to the creditor, he neces
sarily discharges and extinguishes it, and he cannot keep the 
mortgage in existence by any agreement with the ereditor or 
by any other form of conveyance. That is, he cannot, own
ing the equity of redemption, also hold a satisfied moFtgage 
as a living lien on the land, to the prejudice of other incum
brancers or parties otherwise interested. But if the mortgagor 
has sold and conveyed his interest in the property to a third 
person, who has assumed the mortgage debt and agreed to pay 
the same, as a part of the consideration for the purchase, thus 
becoming the principal debtor to the mortgagee, the mort
gagor, on paying off the mortgage debt, may keep the mort
gage alive, and have the benefit of the lien of the mortgage to 
secure his reimbursement.CII 

§ 303. Tender.-A party who has placed an incumbrance 
on his property, by a mortgage or deed of trust, may come into 
a court of equity to obtain the removal of the incumbrance, 
by compelling the creditor to accept payment of the debt upon 
the terms and in the manner in which the debtor is entitled to 
discharge the same, according to the proper legal construction 
of their contract.8a So, where the mortgagee is in possession 

• 1 Peirce T. Garrett, 66 Dl. App. 
682. 

"Poole T. Kelse)" 9& Dl. App. 
m. See J...oewentbal T. MCCo .... 
mlck. 101 Ill. 143. 

II Darst v. Gale, 88 Dl. 138 • 
I. See Punk v. McRe)'Dold8, 38 

'DL {81. 
• McGoon T. Shirk, 54 nt. {08. 
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aft.et lw4aelt et 00!lditi~, aJWl th~ tiOtt,..gWf" w-.. ~tmeD" 
pWWf th1l tJw latt. telIdered wWt. k .. O'la.ialtri •• tar. lMIbuw 
d*6 en the aot1~~ debt is noil 6m>llgh to .,., that 1M ..,g. 
,_ee'. ri«bt of pa8llJe.ioD has terminated, unleat it is alJo 
made to appeH that the 8tUB 80 tendered was the full amo~ 
remaiDing due.·· The holder of a n6te S"emII'ed by mort«age 
llffI7r befol'e sale under a power thel"ein contAined, make a 
.-alid tender of payment of' another note secuted by the ~ 
Jil()l'tgag'e, 1O'hether the latter be a prior, equal,. or subsequent 
Hen.16 But 1O'he1'8 the defendant in a foreclosure suit desires 
to make payment of the amount due, in order to avoid further 
costa and expenses, he should o1fer to pay all sums due under 
tbe eonditions of the mortgage, 1O'ith the costs already accraf'd, 
and also (if 80 provided in the mort«age) a reasonable attor
ney's fee for aerviees already performed.1II A teltder in sucll 
a proeeedilif whioh does Dot include the costs nor a solioitor's 
fee' ii' inBuftieient.·T Bot a tender of a sum suggested by the 
attomey who filed the bill to foreclose, by way of a solicitor's 
fee in .-ddition to the other sums due, will be suftlcieJlt.18 The 
tendet of a cbeok, not certified, and which would not be' hOD
ored unlelW the Dote and mortgage were first I11l'reIldered to 
the drawer, is DGt a good tender.llI. 

§ 30" Fotm of Satilfaction or DiIoharge.-lt is pr&vided by 
statute in Illiuoi$ that "a mortgage or tl'USt ~d of real or 
personal property may be released by an instrnment in writing 
l'xe'Cuted by the mortgagee, trustee, or his executor, adJnini&. 
trator, heirs, 01' assignee of record, and nch instrnment may 
be aclmo'\'vledged or proved in the same manner as deeds for 
the conveyance of land. "TO But while a formal release of a 
mortgage should be in writing and under seal, it is also held 
that a verbal or written discharge of the debt by its payment 
in money; property, or other securities, will discharge the mort
gage; and to this end it is not necessary that there should be 
a release or satisfaction entered upon the mortgage itself or 
upon the margin of the record, as provided by statute. That 

"Fountain v. Boobtaver, 141 
Ill. 461, 31 N. E. Rep. 17. 

85 J.I"lower v. JDlwood, 66 Ill. 438. 
•• Brand v. Klelnecke, 77 Dl. 

App. 269 . 
• T Neiman v. Wheeler, 87 nL 

App.670. 

.1 Smtth v. Jackson, 163 nL 399, 
89 N. E. Rep. 130. 

.t BaPdlng v. Commercial LoaD 
Co., 84 Ill. 26L 

,. Rev. Stat. m. c. 95, • t. 
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ptO.ision is made' for' • pro~tio:ll of mO'ltgator8- ana othre, 
" the recordmt' a1Hl }W'eeerTafion of evidenee of lIItisfaetiO!l 
(If the mortg.ge on the SItae' public record, but not u pre~1'jb.. 
_ • 1'1l1e of evidence." It is also eom~teJit to' diseltatge 
a mortgage by the execution of a quitclaim deed, from tile 
Dlortg~ to the mortgagor, conveying the premises oovered 
bT tile mortgage.12 

§ 301. Zntty of S'atfstaction OD Margin of 1.eOOrd.-Another 
clause of the same statute in Illinois provides a sUnple a.nd 
eifective manner at obtaining the formal discharge of a mort
gage .hicb hItS been paid, by making it the duty of the mort
gagee, or his successor in interest, upon full payment of the 
debt secured, and at the request of the mortgagor, to enter a 
releaae or satisfaction on the margil'l of the record of the mort
gage, the same to' be attesied by the recorder, and providing 
that such alI entry, so attested, shan foreve!' discharge tho 
mortgage and bar all actions which may be brought thereon." 
In 6; neighboring state, having II similar statutory provision, 
it is held that a discharge on the record itI not an a:baolute bar 
to a. foreclosure ot the mortgage, unless' there has been actual 
satisfaction. Such a discharge is evidence sufficient to sustain 
the rights 01. all pel'SOUB interested, unless the patty setting 
up the disGharged mortgage shall show some- ac'cide'nt, mistake, 

n R78D v. DIiDlap, 11 111. 4ej 
Lacatr v. Barris, 20 ilL 166; Vaa
aant v. Allmon, 28 Dl. 80. 

u Woodb1U'7 v. Aikin, 13 111. 639. 
ta ''lDv8l'7 mortgagee of teal or 

pel'8OIUlI property, his I1118lgnee of 
record, Or otller lelal representa
tive, baviDc recel\·ed full aatJafac
Uon and paJlDent of all such sum 
or II1UIlS of mODe,- as are really 
doe ta him ftom the mortpgor, 
and every trustee, or his succeuor 
In trust, In a deed of trust In the 
nature Gf a mortgage, the notes, 
bonds, or other Indebtednesa se
cured thereby havlnc been fully 
paid, shall, at ·the request of the 
mortgagor, or grantor In a deed of 
trust In the nature or a mort&age, 
his heirs, legal representatives, or 
asa1gns, enter a release or satla-

faetfcm UpOn the mal"lbl of th~ 
record of sucb mottgap or deed of 
trust In the recorder's oflee, which 
release or saUsfacUon sllail be at
tested llpon the margin of said rec
Grd by the ~Otdel' Of said ccnmty, 
and wllea 10 attested shall forever 
thereafter discharge and relene 
the same, and shall bar all actions 
or sutta brought or to be brought 
thereon. All releases of mortgagea 
and deeds of trust which have 
heretofore been made on the mar
gin of record, In accordance with 
the provisions ot this section, shall 
be held legal and valld, and shall 
have the same force and effect as 
If made under the provisions of 
this section as amended." Rev. 
Stat. m. Co 96, I 8. 
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862 PAnDllNT AND SATISFACTION OF MORTGAGE. [1306 

or fraud; and unless this be shown satisfactorily, the discharge 
is couclusive proof of payment in favor of third persona who 
have a right to look to the record for protection.Tf And this 
doctrine is in aceordance with the general weight of author
ity.TII 

§ S08. Penalty for.Patlure to Enter Satisfacticm.-The stat
ute of Illinois provides that "if any mortgagee, or trustee in 
a deed of trust in the nature of a mortgage, of real or per
sonal property, or his executor or administrator, heirs or as
signs, knowing the same to be paid, shall not, within one month 
after the payment of the debt secured by such mortgage or 
trust deed, and request and tender of his reasonable charges, 
release the same, he shall, for every such offense, forfeit and 
pay to the party aggrieved the sum of fifty dollars, to be re
covered in an action of debt before a justice of the peace. '''I' 
This statute applies only in cases where the mortgage debt is 
paid without foreclosure; when it is necessary to foreclose, and 
a decree is rendered for that purpose, the mortgage becomes 
merged in the decree, and a satisfaction of the decree is all 
that is required." As to the parties who are subject to the 
operation of the statute, it is held that an assignee of the mort· 
gage is not liable to the penalties of the statute unless hill 
assignment is on the record. The reason is that the purpose of 
the law is to clear the record, and the defaulting party must 
have some recorded connection with the mortgage or trust 
deed, or else his entry of satisfaction would only appear to be 
an impertinent interference by a stranger.f8 

An action of debt to recover the statutory penalty is not a 
criminal or quasi-criminal proceeding. But still the statute 
is a penal one, and therefore, according to well-known rules of 
construetion, must be interpreted strictly.T9 The mortgagee, 

"Ferguson v. Glasaford, 68 
Mich. 36, 36 N. W. Rep. 820. 

Ta See Henschel v. Mamero, 120 
m. 660, 12 N. E. Rep. 203: Bruce 
v. Bonney, 12 Gra,. (Mass.) 111: 
Heyder v. Excelsior BuUdlng LoaD 
Ass'n, 42 N. J. Eq. 403, 8 Atl. Rep. 
310; Seiple v. Seiple, 133 Pa. St. 
460, 19 AU. Rep. 406; SmIth v. 
Lowry, 113 Ind. 37, 16 N. E. Rep. 
17; FldeUty Ins. Co. v. Shenandoah 
Val. R. Co., 32 W. Va. 244. 9 S. 

E. Rep. 180. Compare Ivlnaon v. 
Hutton, 3 Wyom. 61, 2 Pac. Rep. 
238. 

TI Rev. Stat. m. Co 96, 110. 
fT Murray v. Brokaw, 67 Ill. App. 

402. 
71 Thomas v. ReJDolda, !9 KaDa. 

804: Low v. Fox, Ii6 Iowa, Itl, • 
N. W. Rep. 13L 

TI Lane v. Frake, 70 Ill. App. 
303. 
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1307] PAY.IIl!INT AND SATISFACTION 01' MORTG£.GBS. 863 

when called upon to enter satisfaction of a mortgage alleged 
to have been paid, is only required to act in good faith and in 
a reasonable manner. He must not raise captious or frivolous 
objections. But on the other hand, the law will not punish 
him for an honest, though mistaken, reliance upon his supposed 
legal rights. He is not bound to determine unsettled or dis
puted questions, and he is not liable, under the statute, for a 
failure or refusal to enter satisfaction when the right of th(>· 
person making the demand upon him to have such action taken 
is a disputed matter of fact or an unsettled question of law.so 
He will not be compelled to pay the statutory penalty, wherp 
there was a reasonable and substantial doubt, in law or fact, as 
to the relative rights of the parties, although it should tun: 
out, on foreclosure proceedings, that the mortgagor was really 
entitled to a discharge.s1 So, if the mortgagee honestly he
lieves that he has not received all that he is entitled to under 
the mortgage, or that, if he owes the mortgagor money, it is 
not enough to discharge the balance on the mortgage, he will 
not be liable for the penalty.s2 And where the superior court 
is applied to for an injunction to stay the prosecution of an 
action for the statutory penalty, that court has jurisdiction 
to hear and determine the question whether the party demand
ing an entry of satisfaction is entitled to it.sa 

§ 8f11. Praudul8llt or Forged SatiafactiOD.-An entry of re
lease or satisfaction of a mortgage obtained through fraud 01' 

mistake may be cancelled on a bill in equity for that purpose, 
or, as between the parties, it will be held inoperative and null, 
and will cODstitute no defense to a bill for the foreclosure of 
the mortgage.Sf But it must be remembered that a proper and 
formal release or satisfaction is prima facie valid, and can be 
impeached only by clear and satisfactory evidence j and thE' 
mere fact that the debt remained outstanding and unpaid when 

10 Lane v. I'rake, 70 m. App. 
808; Parkes v. Parker, 67 Mlch. 
67, 28 N. W. Rep. 468. 

81 Huxford v. Eelow, 68 Mich. 
179, 18 N. W. Rep. 880. 

I. Wilber v. Pierce, 66 Mlch. 169, 
22 N. W. Rep. 816; Canfleld v. 
ConkllD& 41 Mlch. 871, 2 N. W. 
Rep.191. 

II Lane v. I'rake, 67 DL App. 616. 

8. Henschel v. Mamero, 120 m. 
660,12 N. E. Rep. 203; Remann v. 
Buckmaster, 85 Ill. 403; McLean v. 
Lafayette Bank, 3 McLean, 687, 
Fed. Cas. No. 8,888; Indepc.1dent 
Building .. Loan Ass'n v. Real
Estate Title Ina. Co., 166 Pa. St. 
181, 27 AU. Rep. 62. Thus, a r~

lease of a mortgage gil"en b:-' a 
borrower to a bu1ldlng and ;o:!n 
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tl1e I'eleaie JVas executed, is DOt .aulieient to raise a pl'eamnpQon 
of fraud M mistake.86 

.AJi to the effect of such an .entry upon tAe rigllu of dlird 
peraol;l8, it is said that, if the eanecl~iOZl of the ~f' 
was the r.esult of negligence on the part of t.he mortgagee (as. 
if he carelessly permitted the mortgagor to have the euatody 
of the mortgage), he will not be permitted to establish his 1~ 
against .s~bsequeDt bona fide purchasers or mortgagees acting 
upon tbe faith of the entry of satisfaction .on the record.- U 
a person by mistake enters on the record a .satisfaction of a 
mortgage which he does not 0\YD, this will not affect the rights 
of the true owner of the mortgage, even as against persona sub
sequently dealing with the property. The person who made 
the mistaken entry may be liable for the resulting loss to 8 sub
sequent purchaser of the property affected, :who buys OIl the 
faith of a clear title as shown by the recor.d. But if the .entry 
of satisfaction contains a refer.ence b.y ;which anyone looking 
the matter up would ascertain that it was the aetual intention 

aaaoclation. executed by Its ofllcera 
fraudulently and without authority 
to clo -110.18 not binding upon the 
aaaoc1a#oD. Olne7 Loan & BWg. 
AIIs'n v. RUlh. 97 Ill. App. 3.9. 

III Battenhauaen v. Bullock. 8 Ill. 
App.818. .8 Heyder v. Ilttce1alor B~ldl~ 
LoaD ..... ·D •• 2 N. J. Bq. "~3, 8 
Atl. Rep. 310. I~ thl. case It was 
Aid: "Between a mortgagee :whose 
mortgage haa been discharged of 
reoord JIOlely through the W1&U~ 
tIlodsed a .. 91. another party. and 
a purclwler -who -bu11 tluI .title .t.n 
tile beUe~. ,lDduced bY luch CNlcel
latlon. that the mortgage II Atia-
1led and CUICharged. the eQuities 
~ .balanced. and tile rights in the 
order ot time mUlt prevaO. The 
lieD of the mortgage mUlt remal~ 
dea,plte the apparent dllSCharge. 
But this II apart from any detault 
attributable to the holder of tile 
lien. If through his .negUgence~ 
the record II permitted to ,give no
tice to the world that hll clalqJ. 
18 Atilled. he cannot, In the face 

oJ hll own carelessness. ,have h1a 
mortgage enforced against a boo 
Ide pu,rahaaer taldDg hili We .on 
t~e talt.h tba~ the .... tn .1J cUa
~. WbeI:e ~e Biv", .to ~ 
other the power to practice a fraud 
upoa luoceDt part1e8. tbe ~ 
w1J,l n9t .terfere m. h1a pro~Q. 
.at ~ Ax,peDCI8. of those .,bo baye 
J>ean dec~lved and misled b7 IUch 
fraud. What clrcumltancee lhall 
be luillclent to establish negU
geace. BUch as shall preobIde a 
mort,gagee ~m a (eqree eat,abllllh
~ hil cpcellecl P4'per ,t:D.Wlt be 
determined .. a C)~_tlon .of fact 
In each particular case. tested br 
those rules of conduct which men 
of common prudence Wlual,ly ob
lerve In the C:~e and ~Ilne,gement 
of such securities. That It 1a neg
ligence In tbe ow..n~r of a ,mort
PIe to permit It ,to be In the cus
tod, and control of the .."ortpgor 
or oy;ner of the ~o~ed prem
lIes. In vtew of the provtalODB of 
our ltatU\, Qf~. wUl DOt 
admit of denial." 
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not to ""tisfy that ~tgage, .but to eatiH, ~ wltieh tAe rI*'
aoP did .own, he will not be 80 l.ble.ST 

A forged entry of aat1.sfaetion bas no effeet on the ~t.s 
.of the mortgagee. It is the .duty of boij} the tNaf;ee in a tl'U8t 
.deed and the .cestui que trust, when a fOl'~ r.eleue of their 
deed .is recorded, to inform all persons who JnaY .apply totham 
for information that such release is a fo.rgery; hu.t the law .does 
DOt require them to uecute and record any i.nstl'U~nt to 
.eounwact the forgery. "The law req\1ires the execution .and 
recording, by the person holding the titl~, .of no instrument 
in addition to that wh.ieh evidences his title, that we are .ware 
of, to counteract the fJwgery by which he is sought to be robbed 
of his property; nor do~ it require that the owner of the titld 
shall, within any particular period, commence proceedings at 
law or in equity against the forger, to vindicate his good title 
against the fralld\1lent claim of the forger or one claiming un
der him. He may bide his time and :trust to the streugtll.of his 
title."88 And the good faith of .a second mortgagee, in .~g 
his mortgage on the IJtre.ngth of a forged discharge of the 
prior mortgage, will not avail him in a suit to foreclose the 
elder li~n, if the holder of it had nothing to do with deceiviJIg 
him.80 And so, where a fraudulent and forged satisfaction of 
a mortgage is entered on the record, whereby a subsequent 
purch~r o.f the land is misled to his detriment, he cannot 
maintain an action for damages against the recorder, unle,ss 
he can show that the latter knew of the character ·.of the in
strument and recorded it with a corrupt intent.oo 

§ 308. O~Uug HaW of lWilfac.tioL-A )Dortc.e AUJ
charged from the record .through fraud, accident, or mistakt', 
may be restoJ't\d hi equity, a~ giV~D ite or.iginal priOtl'ity ." a 
lieD, when ·the rights of innocent ~ parties will ~t be af
fected.Dl NothiJ;lg but the actual pa.yment of a 4eW ,secw~ 
by a mortgage will release tb.e lis .. f the mort.ge,ge; :an~ wMre 
a mortgage is released in ignorance of an intervening lien, 

.T Binney'l Appeal, 116 Pa. St. 
169, 8 AU. Rep. 186. 

... ChaDdler v. WllIte, ,4 m. Uri. 
., K.eller v. Ha.IulIIJl, iB J&4e1l. 

&35, l' N. W. Bep. 346 . 
. '0Ramaey v. ~y, 1$ Ohio, 167. 
N FerpeoD v. G*-,ord," 

]llch. 36, 36 N. W. Bep. 880. 

4'Tber.e II DO virt1ae til .the aaUBfMl
t,tOD at ~ ADOl\t8Ia. eltC9~, ~er
haps, al to purchaaerl OJ" QtIlv 
"orQJag~ wttbo\lot ~, tllat 
prevents either (1 ~\1d or ,alBt4ke 
,iD the aatilfactlQD (!:ow ~ .oor
rected." Appeal of .C,ell~, 134 
Pa. St. 188, 16 .Atl. Re,p. 6J8. 

Digitized by Coogle 



366 PAYIOIINT AND SATISI'ACTION 01' MORTGAGE. U 309 

though of record, equity will relieve against the mistake.1S 
But in a proceeding to cancel a release of a mortgage on the 
ground of fraudulent representation and mistake, in the ab
sence of evidence of such fraud or mistake, the release cannot 
be avoided on the mere ground of a want of consideration.1S 
When the mortgagee makes the mistake of entering on the 
record a release or satisfaction of one mortgage, actually in
tending to release an entirely different mortgage, equity will 
grant him relief, by restoring him to his original rights; and 
this action cannot be objected to by a second mortgagee who 
took subject to the prior incumbrance." 

§ 309. Bel... of Deed of Trud.-When the debt secured 
by a deed of trust has been fully paid, it is the statutory duty 
of the trustee therein to enter satisfaction on the margin of 
the record.tll But the trustee cannot lawfully release or satisfy 
the deed of trust unless the debt which it secures has beeD in 
fact paid; and the fact that the Dote evidencing the debt, Dot 
yet matured and not cancelled, remains in the possession of the 
payee, is sufficient to put mortgage creditors upon inquiry u 
to whether the note has been paid.te The legal title to the 
property being vested in the trustee, his releasi:! of the deed of 
trust will restore the title to the grantor, although it may con
stitute·a breach of trust, the debt being actually unsatisfioo. 
But a release or entry of satisfaction made by the trustee when 
the secur.ed debt has not been paid, and the act is not au
thorized by the holder of the obligation, will not discharge the 
lien of the trust deed as between the original parties, nor as to 
any subsequent purchasers or incumbrancers who are charge
able with notice of the nonpayment of the debt. But as to ODe 
who had no notice, and relied on the title as shown by the rec
ord, whether as a purchaser from the mortgagor or as a su~ 
quent incumbrancer, the trustee's release would be effective 
both at law and in equity." In a suit to foreclose a trust 

82 Liggett v. Hlmle, 38 Minn. 421. 
38 N. W .. Rep. 201; following Gelb 
T. Reynolds, 36 Minn. 331, 28 N. W. 
Rep.923. 

Ia Stephenson T. Hawkins, 8'1 
Cal. 106, 7 Pac. Rep. 198. 

•• Bond T. Dorsey, 65 Md. 310, 4 
Atl. Rep. 279. 

II ReT. Stat. Ill. c. 96. I 8. 

•• Lang T. Metzger, 86 Ill. App. 
117. 

17 Lennartz T. Quilty. 191 IlL 174, 
60 N. E. Rep. 913 (aflrmlng 92 ilL 
App. 182); Stiger T. Bent, 111 IlL 
328; WIlliams T. Jackson, 107 U. S. 
478; Connecticut Gen. LIfe Ins. 
Co. T. Eldredge, 102 U. S. 645: 
supra, 143. 
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4ee4, an entry of satisfaotioil made by the trustee without 
authority from the holder of the note secured may be disre
garded without formally setting it aside.8s 

§ 310. Oeneral Doctrine of Subrogaticm.-AB applied in the 
law of mortgages, subrogation is a device of equity by which a 
person who is not primarily responsible for the payment of the 
mortgage debt, but who has paid it as a measure neceBSa17 for 
the protection of his own rights or interests, or who has paid 
It under an agreement with the debtor that he shall have the 
protection of the sedurity, "is substituted in the place of the 
original creditor, so far as to entitle him to control the mort
gage and to enforce it against the debtor, as the original mort
gagee could have done if there had been no payment, without 
receiving any assignment or other formal transfer of the mort
gage to himself. 'This equitable principle is enforced solely for 
the accomplishment of substantial justice, where one has an 
equity to invoke which cannot injure an innocent person. The 
right of subrogation which springs from the mere fact of the 
payment of the debt by one who was forced to discharge it for 
his own protection, without any contract or understanding 
with the debtor, is termed" legal" subrogation. There is also 
a so-called "conventional" subrogation, "which results from 
an equitable right springing from an expreBB agreement with 
the debtor, by one whQ advances money to pay a claim for the 
security of which there exists a lien, by which agreement he 
is to have an equal lien to that paid off, whereupon he is" en
titled to the benefit of the security which he has satisfied with 
the expectation of receiving an equal lien. It is the agreement 
that the security shall be kept alive for the benefit of the per
IOn making the payment which gives the right of subrogation, 
because it takes away the character of a mere volunteer. 
Where a payment is made at the request of the debtor, the 
person 80 paying is never a volunteer. ''1 The right of subroga
tion is not lost by the fact that the party asserting the right; 
takes or holds collateral security.a Thus, the fact that one hu 
taken a deed of trust on property to secure advances made to 
discharge prior liens thereon will not prevent his being sub
rogated to the rights of the lien holders.' 

"StIger v. Bent, 111 Dl. 828. 
1 Home SavlDIII Bank v. BIer

stadt, 168 DL 618, 48 N. B. Belt. 
161. 

• SmIth v. DlDamoor.l19 DL 11&6. 
4 N. 111. Rep. 648. 

• Worcester Bank v. Cheeael. 87 
10.802. 
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§ 3U. Subrogation on Partial Payment.-So far as regards 
what is called "legal" subrogation, no person can claim this 
right until he has paid the mortgage debt in full. Payment 
of an instaUment of interest, or of a portion of the principal, 
will give him no right to be substituted in the place of the 
mortgage creditor, even pro tanto. Until the original creditor 
has been wholly satisfied, there ought to be, and can be in law, 
no interference with his rights or his securities which might 
hinder him in the collection of the residue of his claim.· But 
in the case of a" conventional" subrogation, resulting from 
an express agreement with the creditor to the effect that the 
security held by him shall be assigned to the person paying, or 
kept on foot for his benefit, it is no objection that it extends 
only to a part of the mortgage debt or security.1S 

§ 312. Who Entitled to Subrogation.-The right of subro
gation can be accorded only to a person who was not primarily 
responsible for the payment of the debt. No one is entitled 
to hold a mortgage security by way of subrogation when he 
paid the debt which the mortgage secured because he was 
bound and obliged to pay it.s But the case is different if, 
without direct liability for the mortgage debt, he dischargt'd 
it because such a course was necessary for the protection or 
saving of his own interest in the property affected. Thus, a 
junior mortgagee who pays off the senior mortgage to prevent 
the sacrifice of his own security on the property, will be en-

, Appeal of Allegheny NaL Bank 
(Pa.) , 7 Atl. Rep. 788; Loeb v. 
Fleming, 16 Ill. App. 603. In the 
case last cited It was said: "In 
order to be entitled to subrogation, 
or substitution by operation of law, 
to the rights and Interests of the 
senior mortgagee In lands by re
demption, the party redeeming 
must pay the entire amount of an 
Incumbrance which Is senior to his 
own estate. A junior mortgagee 
who claims to be an equitable as
signee, or an assignee by opera
tion of law, stands In the same 
tIOBltlon. In respect to a partial 
payment of the senior mortgage, 
88 a surety does In respect to a 
partial payment of the cla1J.n 

against hla principal. It Is well 
settled that a Burety can neither at 
law nor equity call for an aaalgn

ment of the claim of the creditor 
against his principal, or be 
clothed, by the mere operation of 
law and upon principles of eqUity, 
with the rights of an assignee of 
such claim, unless he has paid the 
entire debt of the creditor. A pro 
tanto assignment wlll not be al
lOWed." 

I Loeb v. Fleming, 16 nt. App. 
603. 

8 Richardson v. Traver, 112 U. S. 
423. And see Pearce v. BrJ&Dt 
Coal Co., 121 1ft. 690, 11 N. B. 
Rep.66L 
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titled to subrogation to the rights of the elder lienor as against 
the common debtor.' So also, when the debt is paid by one 
who occupies the position of a surety for the mortgagor, or 
a guarantor of the mortgage debt, he will be entitled to sub
rogation for his own indemnity, not only to the creditor's 
rights under the mortgage, but also to rights accruing under 
any and all s~urities held as collateral to the debt securt>d 
by the original mortgage; and hence he will be entitled to the 
control of a subsequent mortgage obtained by the mortgaget>. 
as additional security.s So again, where a widow pays off a 
debt secured by a mortgage given by her deceased husband, 
the same being a valid lien, and thereby preserves the prop
erty, she will have the right to foreclose the mortgage for her 
own benefit.1I On similar principles, an officer of a corporatien 
who, to preserve the property for the parties whom he rep
resents, pays the interest due on a mortgage of such property, 
out of his private funds, is entitled to be subrogated to thcir 
rights.tO Again, where a mortgage rests upon land owned hy 
two joint tenants or tenants in common, and one of them pays 
oil the entire incumbrance, in order to save the property from 
foreclosure and sale, he will be subrogated to the rights of the 
mortgagee, in order to enable him to enforce contribution of 
his proportionate share from his co-tenant.ll And where two 
partners purchase lands in trust for the firm, giving a mort
gage back to secure the purchase money, which the whole firm 
is to pay, but neglects to pay, and one of the partners is com
pelled to pay the whole debt to protect his own interest and 
save the property from sale under a power in the mortgage, 
he will have a clear right to be subrogated to the position of 
the mortgagee.tl 

7 T7rrell v. Ward, 102 Ill. 29; 
Ball v. Callahan, 96 DL App. 616; 
supra, 11172, !tf. 

I RieheeoD v. Crawford, If DL 
166; Conwell v. McCowan, 68 DL 
363; BaVeDII v. Wlllfa, 100 N. Y. 
m, 8 N. B. Rep. 818. 

I StIDaoD v. ADderBOll, 96 IlL 
373. 

10 Bush v. Wadsworth, 60 Mich. 
266, 2'l N. W. Rep. 682. 

11 SlmpeOD T. GardiDer, 97 DL 
187. See intra, 1388. 

11 MeMUIaD T. James, 106 Ill. 19f. 
H 

So where, on the cUaaolutlon of a 
partnerahip, ODe partner aIBumes 
the payment of a partnerahip note, 
and executes a mortgage to the 
payee of the Dote to secure its pay
ment, and also to lDdemnify hla 
co-partner against the paymeDt 
thereof, such co-partner wlll be en
titled to be subrogated to the 
rights of the mortgagee, to the 
extent of aDY payment he may 
haTe to make on 8uch note. CoD
well T. McCowan, 81 Ill. 286. 
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tau. _~ .... I'. of ...... ft ;fsM.-Wh_. 
pucbser of p1'Op8l't)' wllieh it *bjeet to an existiac morto
,age U8\UIU!B and &1ft- to pay1he mbl'tp.ge debt, tile ..... 
fol'lDing a pari of the purelwJe prioe, aeither he IlGl' hiI 
grantee can 4laim the right to be subrogated to the r.ighW of 
the mortgagee on paying o4f the ineumbl'8DCe.1' But if such 
a purchaser has not &8811Dled the mortgage debt, nor otllenriee 
become responsible for it, the primary obligation still reetiq 

. upon the mortgagor, he may discharge the incumbrance to pre
vent a sale, or to perfeet his own title, and thereupon claim 
the right to succeed to the position of the mortgagee; and in 
this case it makes no dUference that the mortgage was not 
assigned to him, or even that it was released of reeord.1' Se, 
where the grantee of mortgaged land pays off the incumbranee, 
and thereafter the deed under which he claims is set aside .. 
having been made with intent to defraud the creditors of the 
grantor, the grantee will have the right to be subrogated, .. 
to the BUm so paid by him, to the rights of the holder of the 
incumbraBce.lII Conve1'8ely, when a mortgagor sells the prem
ises to one who assumes and agrees to pay the mortgage debt 
(the same forming a part of the consideration of the purehaae, 
even though the purchaser did not enter into any written 
agreement to pay it), the grantor becomes, as between the 
parties, the surety of the grantee, and hence if the grantor 
is compelled to pay the mortgage debt he may be subrogated 
to all the rights of the mortgagee.18 So where a mortgagee 
obtains a judgment of foreclosure by scire facias, and One of 
several subsequent purchasers from the mortgagor pays the 
judgment, equi~ will thereupon work a aubrogatiOD of aueh 
purchaser to the rights of the mortgagee, so far as Dl&7 be 
neeeaaary to enable the former to eompel eontribution from 
pe1'8ons liable thereto, and this right of subrogation will &ene 

11 Ooodyear 'Y. Goollyear, ft 
Iowa. 3D, as N. W. ReP. 141. 

uYouilg v. Morgan, 89 Ill. 199; 
Rough v. Aetna ute Ina. Co., 117 
m.318; Smith v. Dlnstnore, 16 IlL 
App. 116; Hute v. Bondy, 178 IlL 
30!, 110 N. m. Rep. 671. 

11 Young T. 'Warll, 1111 ni. Ho&, 
3 N. m. Rep. 1112. But where one 
c1almfDg title to luel 'VOluntarily 

dlacharsee a IDOrtgqe theteon 
glvell by hili pantor, &11.. a tlllri 
party la aulNie4laently a4j1l4..,. to 
be the owner III M, tilt termer III 
Ilot entltl~1II to have the am.,lUlt 
so paid adjudged a charge UpoB 

the laill! Ils aplnat the tatter. 
Wadsworth Y. Blake, d IIInn. _, 
0&6 N. W. Rep. 11S1; 

18Wood 'Y. Bmitb, 51 Ie .... lif, 

Digitized by Coogle 



131'] PAnmIfII AND IlATlDAClTIGN 01' JIIOllTAGBB. 871 

ilDmediateJ;y _pea ~, 'of tile jJldlJDent, indepen-t17 of 
any assignment thereof.1' n aIIO appean Qat the rigllt of 
II1IlI'op~QD. :lBay he Derailed ill favor of • purchaser of the 
debtor'. equity of redemption at a sale thereof under execu
tion, if ~e l1aa been eo~pelled to pay the Inortgage debt or to 
depoait the amount in court for the benefit of the mortgagee.tS 
But the mortgagor, whose equity has been sold on execution, 
oannot be subrogated to tile rights of the mortgagee, thus com
pelling the purchaser of the equity of redemption to pay tht' 
mortgage debt or lose his purchase. On the contrary, the mort
gagor, being both legally and equitably bound to pay the debt, 
m11Bt redeem from the execution sale or lose the property.tS 
Where the equity of redemption in mortgaged land is sold by 
the administrator of the deceased mortgagor, a purchaser, who 
discharges tile mortgage, will not be entitled to be subrogated 
to the rights of the mortgagee, so as to cut ojf by foreclosurt> 
the widow's right of dower.20 

§ 814. Same; ParehaIer at Void I'oreclanre 8a1e. ...... The pur
chaser of property at a sale on foreclosure of a mortgage 
thereon, or his assignee, will be entitled to be subrogated to 
the rights of the m.ortgagee in the event tb.at the sale proves 
void or ineffectual to convey the title, and he may thereupon 
demand a valid foreclosure of the mortgage for his own bene
fit.!t So a bona fide purchaser at a sale made under a power 
contained in the mortgage is entitled, the sale prbving invalid, 
to be subrogated to the rights of the mortgagee, although the 
conveyance to him contains no language amounting to a legal 

10 N. W. Ilep. 681. ADd lee 8Upra, _288. 
17l1atteaon v. TIlomaa, 41 In. 

110. 
11 Magill v. De Witt COUDQ- Nat. 

Bank. 26 m. App. 88L 
18 Rogere v. Meyera, 68 nL 92. 
10 Cos v. Garat, 106 nL 842. 

Where a purchaaer of land at a 
pardlan'8 aale paY8 oft a mort
pge on the preml8ea as a part of 
the price, but was guilty of fraud 
in acquiring hiB tltle, hal'llll made 
a corrupt agreement by which he 
prevented competltion at the sale 
and aecurecl the land at a price 
below ita real Talue. there Toll! b'l 

no error in allowing him interest 
only at the rate or 8iz per cent. on 
the money paid by him. although 
the mortgage bore interest at the 
rate of ten per cent.; for hi8 pay
ment was one made in wrong and 
In the carrying out of an unlawful 
bargain, and therefore presents no 
case for the application of the 
equitable doctrine of subrogation. 
Del'lne v. Harlme88, 111 Ill. 146. 
TN. E. Rep. 62. 

II Bruachke T. WriCht, 166 m. 
188,48 N. m. Rep. 818; Dutcher T. 

Hobby. 88 Ga. 198, 12 S. E. Rep. 
866; Jordan T. Sayre, 29 FlL 100, 
10 South. Rep. 823. 
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372 PAYJ4BNT AND SATISFACTION 01' MORTGAGES. [§ 3U 

assignment of the security, and although the mortgage wu 
discharged of record after the sale.1I -. 

§ 3115. Same; Stranger AdvanoiDg lIIoDey to Pay :.on. 
gage.-Where a third person pays a debt which is secured by a 
mortgage, at the instance and request of the mortgagor, or fur· 
nishes the latter with the money necessary to pay the mortgage 
debt, under an agreement with the debtor that he shall receive 
an assignment of the security, or that a new mortgage shall 
be made to him upon the same property to secure his advance, 
such person will be entitled to be subrogated to all the rights 
of the original creditor, if the debtor fails to procure the assign. 
ment of the old mortgage, or refuses to make a new mortgage 
as agreed, or if the new mortgage, when executed, proves to 
be invalid or defective.2s This equitable right of subrogation 
may indeed be defeated by the existence of equal or superior 
equities in other persons,2. but one advancing money for such a 
purpose, at the solicitation of the mortgagor, cannot be re
garded as a mere stranger or volunteer intermeddling between 
the debtor and creditor.211 And although the original mort· 
gage was released or discharged on the payment of the money, 
and the debt may be considered at law as extinguished, yet it 
will not be so regarded in equity if it would be contrary to 

. equity so to consider it.28 On similar principles, it is held that, 
where a creditor of a mortgagor of chattels is compelled, by an 
order of court in which he has filed a bill, to bring into court 
the amount secured by the mortgage, and the mortgagee, by 
leave of the court, withdraws the same, then, even though BUcll 
order was erroneously made, the creditor will have the right in 
equity to be subrogated to the rights of the mortgagee under 
the mortgage.2T But the mere fact that money raised by a 
second mortgage is used in paying off a prior mortgage does 

II Brewer v. Nash, 16 R. I. 458, 
17 Atl. Rep. 857. 

28 CaUdle v. Murphy, 89 Ill. 352; 
Home Savings Bank v. Blerstadt, 
168 Ill. 618, 48 N. E. Rep. 161: 
Robertson v. Mowell, 66 Md. 530, 8 
Atl. Rep. 273: Baker v. Baker (S. 
Dak.), 49 N. W. Rep. 1064: Crippen 
v. Chappel, 35 Kans. 495, 11 Pac. 
Rep. 453: Yaple v. Stephens, 36 
I{ans. 680, 14 Pac. Rep. 222. 

If Home Savings Bank v. Bler
stadt, 168 Ill. 618, 48 N. m. Rep. 
161. 

211 Robertson v. Mowell, 66 MeL 
630, 8 Atl. Rep. 273. 

III Milholland v. Tltrany, 64 MeL 
455, 2 Atl. Rep. 831. 

27 Magill v. De Witt Count7 Sav
Ings Bank, 126 Ill. 244, 19 N. B. 
Rep. 295. 
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§ 316] PAntENT AND SATISFACTION OF MORTGAGES. 3'13 

not entitle the second mortgagee to be subrogated to the rights 
of the prior mortgagee, where there is nothing to show that it 
was his understanding that his money should be thus used, 
or that the prior mortgage should be assigned to him, or that 
it should be kept alive for his benent.!8 

§ 318. Volunteer :Rot Entitled to Subrogation.-A mere 
stranger or volunteer cannot, by paying a debt for which 
another is bound, acquire a right to be subrogated to the 
creditor's rights in respect to the security given by the original 
debtor.- "It is only where the payment of incumbrances is 
nece88&ry to protect rights of the payer, or where they are paid 
pursuant to an agreement with the debtor that the payer shall 
hold them as security for the money advanced, that the payer 
will be subrogated to the rights of the holders of such liens, 
and the liens will be kept alive for his benent. Where the 
demand of a creditor is paid with the money of a third person, 
not himself a creditor, without any agreement that the security 
shall be assigned or kept on foot for the benent of such third 
person, the demand is absolutely extinguished.' '80 Thus, where 
an agent who had been employed to invest money for the mort
gagee, on failure of the mortgagor to pay the interest coupons, 
which had been sent to him by the mortgagee for collection, 
remitted the amount of such coupons to the mortgagee, but 
the mortgagor had no knowledge of his having done so, and 
the mortgagee did not know that the remittance was from the 
individual funds of the agent, it was held that the latter was 
a mere volunteer and was not entitled to be subrogated to the 
rights of the mortgagee.8t 

18 Jeffries v • .Allen, 29 S. Car. 601, 
7 S. E. Rep. 828. 

H Hough v. Aetna LIte Ina. Co., 
57 Dl. 318; Young v. Morgan, 89 
m. 199; Bouton v. Cameron, 99 Ill. 
App. 600; Nicholl. v. Creditors, 9 
Rob. (La.) 476; Well v. Enterprise 

Glnnel"7 Co., 42 La. Ann. 492, 7 
South. Rep. 622. 

10 Whfte v. Cannon, 12& Ill. 412, 
17 N. E. Rep. 763. 

11 Bennett v. Chandler, 199 m. 
97,64 N. E. Rep. 1062. 
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OHAPTEB XXV. 

REDBMPl'ION FROM MORTGAGES. 

1317. The RIght of RedemptioD. 
818. Laches BarrIng Right to 

Redeem. 
318. Constitutionality of Statute. 

Rqardinc Redemption. 
320. Construction of Statutes Al

lowing Redemption. 
321. What Constitutes Redemp-

tion. 
322. Partiel Entitled to Redeem. 
323. Same: Junior Mortpgeea. 
324. Same:Volullteer. 
320. Redemption by Stranger for 

Mortgagor'l Benefit. 
326. Amount R8Cluired tor Re

demption. 

1327. Partial or Proportionate Re
demptiOD. 

a38. Agreement to Bxtead Time 
tor Redemption. 

329. Redemption Atter Foreclo
lure Sale. 

330. Same: In the Federal Courts. 
331. Same; By Judgment Credi

tor. 
332. Same; Railroad Mortgapa. 
333. Same: Mode ot Effecting Re

demption. 
88f. Same: Paying RedemptiOll 

Money to Clerk ot U. S. 
Court. 

3a5. suit in Equity to Redeem. 
336. Same; Decree; Terml: Coata. 

§ 317. The Bight of Bed8mption.-Redemption is the right 
of a mortgagor to save his estate from sale on foreclosure of 
the mortgage, liberate the same from the lien of the mortgage, 
and recover the absolute title for himself, by paying all that is 
justly due to the mortgagee, after there" has been a breach of 
the condition of the mortgage, whereby, at law, the defeasible 
title of the mortgagee would become fixed and absolute. If the 
clailns of the creditor are satisfied on or befo~e the day fixed 
for the discharge of the debt, it is a payment, not a redemp
tion. The right to redeem does not come into e~istence until 
cIefault has been made in the payment of the debt or perform
ance of the other conditions of the mortgage, for until breach 
of condition there is no forfeiture of the estate. The estate 
remaining in the mortgagor after he has executed a valid 
mortgage on his property is commonly called an C C equity of 
redemptionj" but it is more properly an equitable title, which 
is not reduced to a mere privilege of redeeming until breach of 
condition. This right of redemption, primarily belonging to 
the mortgagor, may also be exercised by his successors in 
interest and by various other parties having an interest in the 

87f 
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.Ql'tpp4 ~ ...... will ." ~ ill a law Metioa; and 
it .-y be elaimed and uenrised Dot oal7 a~ tile origiul 
mortgagee, but alao agaiDat aD7 _pee or holder of the BOrt

gage debt. It is a Deee8Ul'y element of every oODtraet in the 
nature of a mortgage. "Wherever there is a mortgage, there 
ill a right iD the mortgagor or grantor to redeem the thing 
mortgaged. It need not be expressed, for the right to redeem 
will be implied wherever it is shown that property is traDe
ferred or pledged as security, unless the nature of the agree
ment forbids such implication!f1 It cannot be waived iD ad
vance. No court of equity will give effect to a stipulation 01' 

agreement cODtained in the mortgage itlelf to the eilect that 
the mortgagor's right of redemption shall be absolutely cut 
off and forfeited upon failure to perform the conditioD by a 
particular time.~ But the equity of redemption may be J'e

leaaed to the mortgagee, thus vesting him with the absolutp 
title, when the agreement therefor is subsequent to the mort· 
pge and entirely disconnected from it, and is founded upon 
an adequate consideration, and is perfectly fair and bee from 
all oppression and undue iniluence.8 The right to redeea is a 
favorite equity, and will not be taken away except by. a strict 
compliance with the steps necessary to divest it.· At tile samE' 
time, it is a privilege- of the debtor, in tlae sense that he is not 
legally compelled to avail himself of it if he does not choosE' 
to do so. "No mortgagor is under any legal obligation to 
redeem the mortgaged premises. It is 11i-; right, which he can 
eleet to exercise or omit."1 

The right of redemption is of three kinds, or rather, presents 
itself under three aspects, viz., as a common-law right, a statu
tory right, and an equitable right. The common-law right of 
redt>mption is the right of paying off the debt and redeeming 
the estate, at any time aftel' breacll of condition, and before 
the mortgagor'l privilege in this behalf is out oft! by a fore-

1 Caclman v. Peter. 12 Fed. Rep. 
883. 

• Supra, II 8. 281. ADd lee Quar
termoUB T. Kennedy. 29 Ark. 644. 

a Supra. II 281-a 
'ChIcago. D. a: v. B. 00. T. PoI

dSck. 106 U. S. ft. 
'Morgan T. Clayton. 61 m. 86. 

A mortgagee. whOle debt II le-

cared on two lots. on one ot whlcla 
there Is a prior mortpge for a 
much larger Bum. will Dot be com
pelled to redeem on a foreclolure 
of auell prior mortpp. 80 all to 
gfve a au\)sequel1t mortgagee on 
the other lot the beneftt of the se
curity. Lewil v. Hinman. 68 Conn. 
65, 13 AU. Rep. 143. 
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376 BBDBllPTtON I'ROK ·KOR.TO.A.GIIS. [l3U 

closure or barred in some other of the modes recognized by tbfl 
law. In this aspect, the right of redemption cannot be limited 
to any particular time by stipulations embodied in the mort
gage. On the principle that "what is once a mortgage is 
always a mortgage," it is not essential to the right of the 
mortgagor to redeem that he should do so within the timt' 
limited in the defeaBance. There is no rule of law which 
requires a redemption to be made within the time fixed by 
the mortgage itself. Until foreclosed, it is a subsisting right, 
unless barred by the lapse of time.s But this common-law 
right of redemption is absolutely cut off and extinguished by 
1\ valid decree of foreclosure and a sale thereunder. After 
such proceedings, the mortgagor can claim no further right 
to redeem the premises, in the absence of a statutory provision 
on the subject.T In most of the states, however, the statutes 
now give to the mortgagor, and to those claiming under him, 
and to certain other classes of persons interested in the prop
erty, a privilege of redeeming from the foreclosure sale within 
a limited time thereafter. In Illinois, so far as concerns the 
mortgagor, this time is fixed at twelve months from the salt'. 
This statutory right is entirely distinct from the common-law 
right of redemption. It does not come into existence until the 
other has been foreclosed; but neither can it be cut off by 
judicial proceedings. No judgment or decree can take away 
the statutory right of redemption.s But it is not equivalent 
to a title or equity in the land affected. The mortgagor's legal 
estate is divested by the decree of foreclosure. After the ren
dition of such a decree, and a sale of the mortgaged premises 
thereunder, the mortgagor's statutory right of redemption is 
r.ot such an ownership of the property, for instance, as will 
support a mechanic's lien.1I The third species or aspect of the 
right of redemption is that which is available only in equity. 
It arises in cases where the form of the mortgage security was 
abnormal,-as where the debtor gave a deed absolute in form, 
with a parol agreement for a defeasance, which the grantee 
now refuses to recognize,-where foreclosure proceedings had 
on the mortgage·were invalid or were nugatory as to the party 

8 Preschbaker v. Feaman. 82 nt. 
475; Stover v. Bounds. 1 Ohio St. 
107. 

7 Parker v. Dacrea, 130 U. S. 43; 
Weiner v. Heintz. 17 Ill. 259. 

8 De Wolf v. Haydn, 24 m 525. 
• Stone v. Tyler, 178 Ill. 147. 60 

N. E. Rep. 688. reversing 6T DL 
App.17. 
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.seeking to redeem, and where the parties made special terms 
88 to the redemption, which cannot be enforced at law. This 
right of redemption is made effective by means of a bill in 
~uity. 

§ 318. Laches BarriDg Right to Becleem.-A right of re
demption from a mortgage, claimable at common law or in 
equity, may be lost by the laches of the mortgagor. That 
is, it may be forfeited if not asserted within a reasonable time 
and before the situation of the parties has changed or the. 
rights of third persons have intervened.10 Thus, it is said that 
when the right to foreclose a mortgage is barred by limita
tions, the right to redeem is also barred, the two rights being 
reciprocal.ll And it is a general rule of equity that, by 
analogy to the ordinary limitation of rights of entry and 
actions of ejectment, a mortgagor's right of redemption in 
equity will be barred in twenty years from the time the mort
gagee enters into possession after breach of condition.1I But 
this must not be regarded as a rigid and invariable rule. It 
must be allowed sufficient elasticity to meet the facts of par
ticular cases. A much greater delay than twenty years in 
asserting the right of redemption may be excused by circum
stances; and on the other hand, a much less delay may be held 
inexcusable in the particular situation of the parties. It is 
said: "In the absence of the existence of a statute of limi
tations, the time in which a party will be barred from relief 
in a court of equity must necessarily depend, to a certain ex
tent, upon the facts of each case as it may arise; but when 
the statute has fixed the period of limitations, under which the 
claim, if interposed in a court of law, would be barred, courts 
of equity, by analogy, follow the limitation provided by law. 
A court of equity will, however, often treat a lapse of a less 
period than that provided in actions at law as a presumptive 
bar, on the ground of discouraging stale claims or gross laches, 
or unexplained acquiescence in the assertion of an adverse 
right. "18 But in order that lapse of time should bar the right 

10 Walker T. Warner, 179 nL 18, 
63 N. E. Rep. 694. 

11 Fitch v. M1l1er, 200 m. 170, 66 
N. E. Rep. 660. 

12 HaUesy v. Jackson, 66 Ill. 139. 
The same rule Is recoplzed and 
applied by the courts ot the United 

States. Hughes v. Edwards, 9 
Wheat. 489; Slicer v. Bank ot 
Pittsburg, 16 How. 671; Amory v. 
Lawrence, 8 CUff. 623, Fed. Cas. 
No.836. 

11 Castner v. Walrod, 83 Ill. 171: 
Walker T. Warner, 179 m. 18. 68 
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1;8 'f(l .. , thel"e mud. __ thmed aetDal poIMIIPeQ ef • 
p1'61Jlisell o:a tbe- part of t1le mortgagee, and BOt merely eca
a1rQeti'Ve pollltUian. In one case, it was held tlla., even after 
the lapse of thirty-five years from the time of condition bl'Oka, 
a IDOri,agor might be allowed to redeem, lfhere U\e Iud had 
remaine4 wild and unoccupied until a year befQfe his bill .... 
file4.a And where land is conveyed by a deed absol~te in 
form, though intended only as a mortgage, and the ...,antet 
takes possession, he exercises a trust in respect to the land, and 
the grantor has a right to rely upon his performing the trust, 
until the doing of some act unequivocally disavowing it, which 
is brought to his actual knowledge. Henee the grantor cannot 
be charged with laches merely because he delays, withou1; 8q('.h 
knowledge, to bring a suit to redeem.llI Further, the rule ~t 
equity will trent the right of redemption as lost after nr.enty 
years' delay is subject to an important qu.lification, w.iell has 
been expressed as follows: "If a mortgagee in pOt18e88ion 
shall, after the equity of the mortgagor has become barred by 
lapse of time, admit, either by word or act, that his mortpge 
~ still a subsisting lien, the bar previously exiatiBg will be 
considered to have been waived, and the equity of the JIlOl't
,agor revived. And an admission having this effect will be 
eonllidered to have been made if the mortgagee iBstitq~ pro
ceedings, either by suit or otherwise, to foreclose his mortgage; 
the reason assigned being that such act is entirely inconsistent 
with any pretension on his part that his possession had ripened 
into a title. ''18 It is also to be observed that laches will not 
bar a bill filed by the United States to redeem from a mort
gage property purchased by it at a sale under executi~ in its 
favor; as it holds the title to such property, as it does to all 
other property, for public and not private purpo8eL1T Tbere 

N. Eo Rep. 694. ThuI, a delay for 
14 years by one having a right to 
redeem from a forecloaure Bale, 
meantime permitting interest anel 
taxel to accumulate In a large 
amount, although he has no writ
ten evidence of his right to re
deem, and nothing but a verbal 
agreement resting within the 
lmowledge of wltneslel already 
aged. constitutes Buch laches al 
will bar an,. right of action. Mc-

Dearmon T. Burnham, 168 m. 6&, 
41 N. E. Rep. 1994. And see 
LJIlch T. JackBon, J8 m. App. 180, 
afIlrmed In 129 IlL 'l2, 21 N. B. Rep. 
680. 

16 Locke v. Caldwell. 91 nL 41'1. 
11 Jackson T. LJIlch, U9 m 'lJ, 

21 N. E. Rep. 680. 
11 Chapin v. Wright, 41 N. J. 

Eq. 438. & Atl. Rep. 6'14. 
lT United Statel T. Insley. 130 U. 

S.263. 

Digitized by Coogle 



1320] 

ill alio • nle COD'V:erJJ8 W ~ UeUled • this "'n, .• wit, 
where twenty yean have elapsed ainee a we on foreclo~e, 
and DO .conveyance has been made to the p1l1'Ghaser, it will be 
presumed that the land has been redeemed from the sale.l8 

181&. OoDItiatioUli\J of 8tamtll BeprcIiDg BedeIIlpUoa. 
-The time for redemption from a mortgage, and the condi
tions on which it may be made, whether fixed by the parties or 
regulated by statute, enter into the mortgage contract and 
form a part of it, so far as to be immune from change by the 
legislature. The terml of sale and redemption under a power 
in the mortgage, for example, are governed by the law in force 
when the mortgage was executed, and cannot be affeeted by a 
subsequent act extending the time for redemption or making it 
ron from the filing of a notice of the sale.19 So, the statute of 
Illinois of 1841, giving to mortgagors a right to redeem within 
twelve months after the sale of the property on foreclosure, 
was adjudged by the Supreme Court of the United States to be 
unconstitutional and void, in so far as it applied to mortgages 
executed before its enactment and which carried no such right 
of redemption, because, as to such mortgages, it impaired the 
obligation of contracts.20 

§ mao. OoD8tructiOD. of Statutes Allowing B.ecllDlption.
Statutes allowing redemption from foreclosure sales should 
not be subjected to a strict construction. On the contrary, 
as remarked by the Supreme Court of Illinois, "redemptions 
are looked upon with favor, and when no injury is to follow, 
a liberal construction should be given our redemption laws, to 
the end that the property of the debtor may pay as many of the 
debtor's liabilities as pOBBible. "11 But, "while the law author
izing redemptions from judicial and execution sales is remedial 
in ita character, and should not, therefore, be defeated on 
merely technical grounds in cases fairly brought within ita 
provisions, yet the right of redemption from such sales is purely 
statutory, and courts are not warranted in extending such 
right to a elaa of cases which the legislature, in ita wisdom, 
has not seen proper to provide for. ''21 

18 R87Dolu T. Dlilhon, 8 Dl. App. S.) 811. And Bee Barnltz v. Bev-
178. erl)" 168 U. S. 118. 1. Smith T. Green, 41 Fed. Rep. 11 Schuck v. Gerlach, 101 Dl. 33~: 
US. Whitehead v. Hall, 148 Ill. 253, :5 

20 BroJLBOD v. Kinzie, 1 How. (U. N. E. Rep. 871. 
12 Thomley v. Moore, 1('6 .'1. "6. 
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§ Ml. What OoDStltutea Re4em.ption.-The difterence be
tween a redemption, properly so called, and a payment of the 
mortgage debt, was explained in the beginning of this chapter. 
But the question sometimes arises as to whether a party paying 
money to a mortgage creditor has effected a redemption of the 
mortgaged premises, which would discharge the mortgage and 
extinguish its lien, or an assignment of the mortgage security 
to himself, which would keep it alive for his benefit. This is 
largely a question of intention. But it is held that, when the 
owner of the equity of redemption pays to the purchaser at 
foreclosure sale the amount of his bid with interest, and takes 
an assignment of the certificate of purchase, this is not a 
redemption as required by the statute, and will not prevent a 
judgment creditor from redeeming under the statute.23 And 
on similar principles, where a junior mortgagee buys the cer
tificate of purchase under foreclosure proceedings on the elder 
mortgage, this is not a statutory redemption from the sale. 
He simply steps into the place of the original purchaser, and 
succeeds to his rights as such, and to no different or greater 
rights. Consequently, he cannot set up such a purchase to 
prevent a judgment creditor from redeeming in conformity 
with the terms of the statute.lI' 

§ 322. Parties Entitled to Re4eem.-Not only the original 
maker of the mortgage may redeem, but also any person who 
has succeeded to his rights or interests, or who holds a title 
or estate in the premises subordinate to his. Thus, the OWDt>r 
of an easement in the land covered by the mortgage may 
redeem it,211 as also a tenant for life," a tenant for years or 
holder of a leasehold estate,21 a tenant in tail,lIS a remainder
man or reversioner,29 and one of two or more tenants in com
mon.so So also, the grantee of the mortgagor's interest in the 
premises has a right to redeem, though not mentioned in the 

II Boynton v. Peirce, 49 m. App. 
497, afIlrmed In 161 m. 197. 

It Schroeder v. Bauer, 41 Ill. 
App. 484; Lloyd v. Karnes, 46 m. 
62; Schroeder v. Bauer, 140 m. 
136, 29 N. E. Rep. 660. I. Bacon v. Bowdoin, 22 Pick. 
(Mass.) 401. 

I. Lamson v. Drake. 106 M888. 
664. 

IT Arnold v. Green, 116 N. Y. 672; 
Hamilton v. Dobbs, 19 N. J. Eq. 
227. 

18 Playford v. Playford, 4 Hare, 
646. 

II Davies v. Wetherell, 13 AU8Il 
(lIa88.). 60; Rafferty v. King. 1 
Keen,601. 

10 Brown v. McKay. 161 Ill. 316, 
37 N. E. Rep. 1037; Titsworth v. 
StOtlt....g m. 78. 
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decree of foreclosure.lt .And the same is true of a purchaser 
who had only an executory contract for the sale of the land, 
coupled with possession, at the time of the foreclosure sale, 
but who afterwards acquired a deed from the mortgagor.a2 
.And where the owner of the land, after conveying it by a 
deed of trust to secure debts, conveys it to another in fee, sub
ject to the deed of trust, expressly reserving a lien for the 
purchase money, he has the right, by reason of such lien in
terest, to redeem from foreclosure of the deed of trust.aa 
.Again, a purchaser of the equity of redemption, at a sale there
of on execution on a judgment junior to the mortgage, has a 
right to redeem from the mortgage, if he was not made a party 
to the proceedings to foreclose the same.af .And so, one who, 
after the entry of the decree of foreclosure, but before the sale 
thereunder, purchases the land on a sale on execution against 
the mortgagor, acquires the right of redemption.all But the 
purchaser at an invalid sale on execution has no right to 
redeem from a mortgage fore~losure sale, and an attempted 
redemption by him will not divest the title acquired under the 
foreclosure. a8 

As to the right of a surety for the mortgagor, it appears to 
be the doctrine of the cases that such a surety may payoff the 
mortgage debt, before any foreclosure, and thereupon be sub
rogated to the rights of the creditor.aT But the right of any 
person to redeem after a sale on foreclosure depends entirely 
upon the statute, and the case of a surety does not appear to 
be embraced within the terms of the law.aa Neither does thf! 
right of redemption appertain to the holder of a tax title on 
the mortgaged premises. He does not derive his title from 
or through the mortgagor. It comes from an independent 
source. If invalid, it confers no sort of right upon him; but 
if valid, it vests in him all the titles belonging to every person 
interested in the property. He is not a necessary or propel" 
party to foreclosure proceedings, and is under no obligation 
to redeem from the mortgage to protect his own title, and 
consequently has no right to do so.a9 .And although the owner 

at Farren T. Parlier, 60 DL 214-
I. Noyes T. Ball, 91 U. S. 84. 
:a. Pe&l'C7 T. Tate. 91 Tenn. 478, 

19 S. W. Rep.828. 
I. Grob T. CUehmaD, 60 nI. 201. 
I. WWfs T. SmIth. 66 Tn. 81. 17 

s. W. Rep. 247. 

II Wooters T. Joseph, 187 Dl. 118, 
21 N. E. Rep. 80. 

17 Supra, II 294, 312. 
.1 See Miller T. Ayres, 69 Iowa. 

424, 18 N. W. Rep. 486. 
•• Witt T. Mewhlrter, 67 Iowa. 

646, 10 N. W. Rep. 890. 
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of the mortgaged properiir e.testa the yalidity of a tax leYied 
- it, and 10 estops himBelf froll1 queatienJng the to in 
another mit, this eatoppel .es not eoDlltitute the holder of tile 
m title the owner of tie equity of l'edemptiott as ag6init the 
mortgagee, nor entitle him to redeem." 

A judgment creditor of the- mortgagor haa the rirht to re
deem the estate from the lien of the mortgage,.! provided hiI 
judgment constitutes an existing lien on the premises; ~l' 
its lien has been lost by lapse of time, he has no longer a rigltt 
to redeem.'t .And the wife of the mortgagor (provided she has 
Dot joined with him in conveying away the equity of redemp
tion) has a right of redemption, in virtue of her actual or p0s

sible rights of dower and homestead." But this rule does not 
apply to a mortgage on the land made by the mortgagor 
before his marriage." The widow of a deceased mortgagor, 
by right of her dower estate, has the privilege of redeeming 
from the mortgage and can compel contribution from the 
heirs,'· and if she pays the de~t, and takes a deed to herself, 
the mortgagor's heirs may redeem.'8 Generally speaking, and 
without particular reference to' the rights of a doWl'e88, the 
heirs of a deceased. mortgagor 81'e entitled to redeem, if the 
equity of redemption remained in the mortgagor at the time 
of his death, that is, if he had not sold or assigned it and did 
not devise it." If he devised it by his will, then, upon his 
death, the devisee is the proper person to effect the redemp
tion." .And it is said that a legatee of the mortga«or, whose 
legacy is made a charge on the estate, has also such an intt!reet 
as will entitle him to redeem.·e 

A mortgagee, who is also a creditor of the mortgagor under 
another and separate claim, may, on the allowance of his claim 

'0 WIler v. Cook, 135 IlL 180, 26 
N. m. Rep. 756. 

'1 I..amb v. Richards, 48 nt. 8lJ; 
Grob T. Cushman. 46 D1. 119; J'ltch 
v. Wethei-be&, 110 nt. 4f&. 

a JilwlDc v. Aluworth, 53 'IlL 
464. 

.. Whitcomb v. SntherlaDd, 18' 
DL 578; Sanford v. Kane, 24 nt. 
App. 504. The latter cue was ra
vened In lJ'l nt. IlIl, 20 N. E. 
Rep. 810. but solely OD the aroUDtl 

of a want of jurladlctlon 1D lbe 
appellate court. 

u BUrBon v. no1r, er; m. iD. 
.. SuP ..... _. 
,. Huter T. Dennis, 11l! m. 568. 
., Hunter v. Dennla. 1ll! Ill. 568; 

Stover v. Bounds, 1 Ohio St. 108; 
Chew T. HymlUl, 10 BtBB. C. C. 140 • 

,. Dentop v. NlUUley, 8 Barb. (N. 
Y.) 618; StokeB v. SeIomau, 9 
Hare,'l5. 

It Batcheller v. MlddletoD, • 
Ra .... 7&. 
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against the deceased mortgagor's estate, redeem the premises 
from his own foreclosure sale, the same as any other creditor.GO 

Generally speaking, no one has any right to redeem from a 
mortgage unless he has an existing interest in the land; yet a 
tender of the redemption money is construed as the claim of 
such an interest, and if the mortgagee accepts and retains the 
money tendered, he cannot repudiate the claim.1I1 

... Same; Junior Mortgagee.-A junior incumbrancer, 
or holder of a second mortgage on the land, may redeem from 
the senior mortgage, although he is not bound to do SO.1I2 If 
the senior mortgage was foreclosed by suit, and the junior 
lienor was not made a party to the proceedings, he will have 
a right to redeem from the purchaser at the foreclosure sale, 
and as against anyone else redeeming from the sale.1I8 This 
right the junior mortgagee may also assign, by a sale and con
veyance of all his interest in the mortgaged premises.llf But 
though junior incumbrancers are not absolutely barred by fore
closure proceedings on the elder mortgage, to which they were 
Dot made parties, yet they cannot be permitted to assert their 
equity of redemption against an equity still stronger.1I11 It is 
a1s0 held that the. right of the successive holders of a series of 
Dotes, maturing at different times and all secured by the same 
mortgage, to redeem from a forec\osure and sale in favor of the 
holder of the note first maturing, is the same as that of sepa
rate junior incumbrancers to redeem from the foreclosure of a 
prior mortgage.1I8 

Where, on the foreclosure of a senior mortgage, the mort
gaged property is bid in by the senior mortgagee for less than 
the mortgage debt, a statutory redemption by a junior mort
gagee gives the latter a first lien on the land, without regard to 
the balance still due on the senior mortgage; since, by the 
foreclosure, the lien of the elder mortgage is absolutely extin
guished.1IT Still, if equity. requires it, the junior mortgaget', 
effecting a redemption, may be regarded as subrogated to the 

10 Tewalt v. Irwin. 164 Dl. 692. 
46 N. B. Rep. 18. 

11 Millard v. Truu, 60 )l1ch. 343. 
16 N. W. Rep. 601. 

III Rogers v. Herron. 92 Dl. 683; 
supra, § 174. 

113 Strang v. Allen, 44 Dl. 428; 
Hodgen v. Gutterr. 68 Dl. 431. 

.. Roberta v. Fleming, 63 Ill. 196. 
II Kenyon v. Schreck, 62 Dl. 382. .8 Preaton v. Hodgen, 60 Ill. 66. 
17 Sellgman v. Laubhelmer, 68 

IlL W; Ogle v. Koerner. 140 Dl. 
170, 29 N. E. Rep. 663. 
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rights of the senior mortgagee, and to that extent the lien of 
the elder mortgage may be kept alive. Thus, if the second 
mortgagee redeems fro~ the sale on foreclosure of the first 
mortgage, and afterwards forecloses under his own mortgage, 
and buys in the property at the sale, a judgment creditor, 
whose lien is junior to both mortgages, cannot redeem from 
the sale under the second mortgage by paying the amount of 
that mortgage alone; he must redeem from both mortgages.18 
Ii the junior mortgagee is made a party to foreclosure pro
ceedings on the senior mortgage, his rights will be adequately 
protected by the decree in such proceedings. If, while the pro
ceedings are pending, the senior mortgagee sells the property 
under a power of sale contained in his mortgage, the junior 
mortgagee may have relief against the sale on a cross-bill filed 
for that purpose; but he must not omit to join as a party thc 
purchaser at the saJe made by the senior mortgagee.lle When 
the senior mortgagee forecloses and sells and buys in the prop
erty, thereby acquiring the equity of redemption, the privilege 
belongs to him, in turn, of redeeming the junior mortgage, by 
paying to the holder the amount that'is due to him.eo 

§ 3M. Same; Volunteer.-In accordance with a well-settled 
general principle, it is held that a mere volunteer has no right 
or equity to redeem an estate from the lien of a mortgagt'.8t 
A stranger, not claiming any title to the premises, nor any lien 
thereon or interest therein, and not acting as the agent of the 
mortgagor, cannot successfully make any pretension to redeem 
from the mortgage or from a sale on foreclosure thereof. If 
he offers to do so, the mortgage creditor may with perfect 
propriety decline to receive the money tendered. Yet the mert' 
act of redemption may be performed by one having no right 
to redeem, as well as by one having that right, if the creditor 
is willing. to accept it. If the latter sees fit to accept the 
amount of the debt, when offered to him by a stranger, this 
will work an actual redemption and have the effect to divest 
all rights acquired under the mortgage or the sale, and no 
one else can question the validity of the redemption so 
effected.82 

as Flachs T. Kelly, 80 m. 40. II Beach T. Shaw, 67 m 17; Rog-II. Hurd T. Case, 82 Ill. 46. ers T. Meyers, 68 Ill. 92-
10 Smith T. Shay. 62 Iowa, 119, II Meyer v. Mlntonye, 106 TIL 

17 N. W. Rep. 444. 414; PelU'8OD ·T. Pearaon, 181 m. 
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§.. Bed8mption by 8kaDgar for 1IoI1gapr'. Benel,.
An agreement to hold the title to property for the benefit of 
one for whom it is redeemed from foreclosure sale is not within 
the statnte of frands. A stranger may effect a redemption, 
with the consent of the mortgagee or the foreclosure purchasf'r, 
88 stated in the preceding section. And if he does this as a 
matter of favor or accommodation to the owner, advancing the 
money neceBBary for the purpose, and taking the title to him
self, a trnst will result for the benefit of the owner, and though 
the agreement rests in parol, it is not for that reason invalid.Bs 
So, a contract by which the assignee of a certificate of pur
chase on foreclosure agrees to re-convey the property to the 
mortgagor on repayment of the BDID advanced by the assignee, 
with interest, within a specified time, may be enforced in 
eqnity, by bill for specific performance, upon the mortgagor's 
compliance with the conditions, though the assignee has ob
tained a master's deed to the property.B' 

It is doubtful whether a stranger can make a valid tender 
of the redemption money, when he acts in the interest and 
behalf of the mortgagor, but without any agreement with the 
latter, and without express authority from him. There may 
be exceptional circumstances in which the courts would be 
justified in holding a redemption to han been effected by such 
a tender. For instance, if the person having the right of 
redemption was insane, with no conservator, or an infant with. 
out a guardian, or absent from home, no one knowing where 
to find him, there is some ground for holding that a thirtl 
person might tender the redemption money in his behalf, 
agency and authority to act for him being presumed becausu 
the very necessities of the case would warrant such an infer. 
ence. These principles were discussed in an interesting case in 
Michigan,811 in which it appeared that the mortgagor of cer· 
tain land had left his home and none of his relatives knew 
where he was. The mortgage was foreclosed in his absencf', 

484, II N. JD. Rep. 418: Smith T. 

JacboD, 1&8 DL 899, 89 N. m. Rep. 
180. 

II O'Connor T. Mahoney, 169 111. 
69,42 N. m. Rep. 378. 

"Joiner T. DuncaJl, 174 m. 262, 
G1 N. m. Rep. 821. 

II Squire T. Wright, 86 Kich. '16, 

• 

48 N. W. Rep. 286. In the Roman 
law. a transaction of this kind W88 

legally binding, and not of Infre· 
quent occurrence. Such unauthor
Ized action on behalf of another 
came under the description of 
"negotiorum gestlo." See Jlack
elday, Roman Law, • 492 et seq • 
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and just before the expiration of the time for redemption, hia 
father, who was his natural heir, made a deed of the land to 
another son, so that the latter might have an apparent right to 
redeem it. This son paid the amount of the redemption money 

, to the register, stating that, if his brother was living, he made 
the redemption for his benefit, but if not, then for his own 
benefit. It was held that the redemption was valid and 
effectual 

§ SS6. Amount &equired for Redem.ption.-On redemption 
of a mortgage before foreclosure sale, the mortgagee is 
entitled to receive all that is actually due to him under tht 
mortgage, or the obligations which it secured. This may not 
correspond with the face of the mortgage. If the amount 
really advanced to the mortgagor was less than the considera
tion stated in the mortgage, it is only the smaller sum which 
can be demanded on redemption.88 And from the payment is 
to be deducted any portion of the debt which the mortgagt'~ 
may have already realized on collateral securities.IT Interest 
should be charged at the rate contracted for in the mortgage 
(not being usurious) up to the day when the money is paid 
to the mortgagee or brought into court and tendered." The 
mortgagee is also entitled to receive, as part of the redemption 
money, all sums paid by him for the discharge of prior incum
brances for the protection of his own title,'" and also sums 
advanced for the payment of taxes or assessments on the prop
erty.TO And where the purchaser of land at foreclosure salo 
pays taxes which become a lien during the time allowed for 
redemption, and the property is redeemed, such taxes so paid, 

•• Walker v. Carleton, 97 m. 682. 
"Hardin v. Eames, Ii m. App. 

163. 
II Joiner v. Bnos, a3 m. App. 

1124. In a suit to redeem from a 
mortgage given to secure a debt 
evidenced by notes, which were 
destroyed when the mortgage was 
given, the mortgagee, after UDSUe

ceaetully resisting the suit on the 
ground that the mortgage was an 
absolute deed. Is entitled to Inter
est on his debt up to the destruc
tion of the notes at the rate specl
fled therein, and after that at only 

six per cent. Conant v. Rfae
borough, 139 m. 8SS, 28 N. B. Rep. 
789, afIlrmlng 30 DL App. 08. 
Where the right to redeem from a 
trust deed Is predicated upon a 
tender of certain bonda, the Inter
est coupons attached to the bonda 
at the time of the tender which 
fall due between that date and the 
flnal decree must be del1vered with 
the bonds, In order to keep tile 
tender good. Sanders v. Peck, 131 
m. 407,26 N. E. Rep. 608. 

•• Harper v. Bly. 70 .nL 68L 
TO Supra, t 1129. 

Digitized by Coogle 



§ 32'7] JUlDBJIPTION I'BOIl 1I000000AGa 38'1 

with interest, are by statute to be included in and paid 88 part 
of the money required for redemption. This is for the reason 
that the payment inures to the benefit of the mortgagor and 
to the preservation of his estate.71 

When the holder of the equity of redemption seeks to redeem 
the property, under the statute, after the sale on foreclosure, he 
must not only pay the BUm for which the property was sold, 
but the whole BUm actually due on the mortgage if that be 
greater.T! But where 8 purchaser under a decree of foreclosure 
bids more than the amount actually due on the decree and costs. 
for the purpose of defrauding a judgment creditor having a 
junior lien, the latter, upon showing the fraud, will be entitled 
to redeem by paying the same sum as if the mortgaged prem
ises had been sold for the amount of the decree with the 
costs." 

As to allowance for improvements, it is said that one who 
has acquired possession of mortgaged premises in the belief 
that he holds the title under foreclosure proceedings, is entitled 
to claim, upon redemption being made under the mortgage, the 
value of improvements made by him.Tf At any rate, if th~ 
holder of the equity of redemption (who acquired the same 
from the original mortgagor, and who still has a right to re
deem because he was not made a party to the foreclosure pro
ceedings) stands by in silence and allows the purchaser at 
foreclosure sale to expend his money and labor in making 
improvements, in the belief that he has a good title, the holder 
of the equity, thereafter undertaking to redeem, must pay for 
the improvements, less amounts received by the purchaser in 
the way of rents and profits.TII But the person having the right 
to redeem is not bound to pay for any improvements made by 
the foreclosure purchaser after the filing of a bill to redeem.T8 
If a junior incumbrancer conceives that a decree,. to which he 
was not a party, foreclosing the senior mortgage, is too large, 
he may allege that fact in his bill to redeem; and if a mistake 
has occurred, it may thus be corrected." 

§ 3i'1. Partial or Proportionate BedemptioD.-The genet'sl 
role is that a mortgagor, or one claiming under him, seeking 

n Davis v. Dale, 160 Ill. 239, 37 
N. B. Rep. 216, afllrmlng Dale v. 
Davis. 61 DJ. App. 32S. 

II Bradley v. Snyder, 14 m. 263. 
" GlOb v. Cushman, 46 Ill. 119. 

U Poole v. Johnson, 62 Iowa. 
611, 17 N. W. Rep. 900. 

71 Bradley v. Snyder, 14 nL 263. 
,e Smith v. Sinclair, 10 Ill. lOS. 
TT Strang v. Allen, 44 m. 428. 
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to redeem the mortgaged premises, must redeem the whol~ 
and pay the whole of the mortgage debt. He cannot require 
the mortgagee to accept a partial payment and release a cor
responding portion of the land. This rule is made for the ben. 
efit of the mortgagee, and the reason of it is that the latter 
should not be compelled, to the detriment of his own interesta, 
or even where it would merely cause him inconvenience, to 
apportion his claim and divide his security.fS It follows also 
that one who, since the execution of the mortgage, has become 
the owner of a part of the mortgaged premises, whether by 
purchase from the mortgagor or otherwise, cannot redeem the 
part acquired by him by paying a proportion of the mortgage 
debt. The mortgagee is entitled to retain his lien upon every 
part of the mortgaged property until the whole of the mortgage 
debt is paid. He will not be obliged in equity to releaat' a 
portion of the estate upon the payment of a proportionate part 
of the incumbrance on the whole.TlI And the same rule applies 
to one whose right of redemption is based on his having a lien 
on a part of the premises; he must redeem t'he whole.SO Whe~ 
two lots covered by the same mortgage are sold to different 
persons, and thereafter the mortgage is foreclosed and the 
property is sold en masse under the decree, a creditor by 
judgment against one of such persons only, who makes redemp
tion under the statute of both lots en masse, acquires title only 
to the lot owned by his judgment debtor,S1 though, as to the 
other, he may be subrogated to the rights of the foreclosure 
purchaser. But if the mortgagee has extinguished the right 
of redemption as to a part of the mortgaged premises, and has 
become the absolute owner thereof, there may be a redemp
tion of the other part; for in such a case the reason of the 
rule no longer exists.81 

It is entirely competent for the parties to agree that the 
mortgage debt shall be apportioned, and a part of it made the 
sole burden upon a part of the incumbered property; and in 

78 Union Mut. Life Ins. Co. T. 

Kirchoff, 133 Ill. 368, 27 N. E. Rep. 
91; Robinson T. Fife, 3 Ohio st. 
661. 

ft Brown T. McKay, 161 Ill. 315, 
37 N. E. Rep. 1037; Meacham T. 

Steele, 93 Dl. 135; Comn T. Parker, 
127 N. Y. 117, 27 N. E. Rep. 814. 

10 O'Brien T. Krenz, 36 Minn. 186, 
80 N. W. Rep. 468. 

II Buber T. Bees, 191 Ill. 806, 61 
N. E. Rep. 61. 

81 Robinson T. Fife, 3 Ohio st. 
561. 
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this case, a part of the property may be redeemed by the pay
ment of that part of the debt apportioned to it. The doctrine 
which forbids partial redemptions "has no application what· 
ever to a case where the mortgagor and mortgagee have entered 
into an agreement under which a redemption may be mad .... 
'l'he mortgagee may by contract extend the period allowed by 
law for redemption, and a court of equity will enforce such an 
agreement; and we perceive no reason why the mortgagee may 
not accept money or land in satisfaction of a part of the mort· 
gage debt, and enter into a valid agreement to give the mort
gagor an extension of time to pay a specified sum of money to 
redeem a part of the premises. No reason is perceived why 
·an agreement to apportion the mortgage debt may not be made 
and enforced as made.' '88 

It is also a general rule that a joint tenant or co-tenant of 
the equity of redemption has no right to compel the mortgagee, 
or a purchaser of the property at the foreclosure sale, whose 
rights are the same as those of the mortgagee, to release such 
part of the mortgage title as is proportionate to his share in 
the equity of redemption on being paid a corresponding part 
of the mortgage debt. The mortgagee is not obliged to accept 
payment of anything less than the whole debt, nor is the pur
chaser at the foreclosure sale obliged to accept less than th(' 
whole of the purchase money, and become a co-tenant in tht' 
property with the redemptioner.a. But in Illinois, it is pro
vided by statute that" any joint owner, his executors, admin. 
istrators, or assigns, or a decree or judgment creditor of such 
joint owner, may redeem the interest of such joint owner in 
the premises sold on execution or decree, in the manner anc! 
upon the conditions hereinbefore provided, upon the payment 
of his proportion of the amount which would be necessary to 
redeem the whole. "811 Thus, where a foreclosure is made after 
the death of the mortgagor, judgme~t creditors of the heirs of 

.a Union Mut. Lite Ina. Co. T. 

Kirchoff, 133 Ill. 368, 27 N. E. Rep. 
91, afIlrmlng Kirchoff T. Union 
lIut. Lite Ins. Co., 33 Ill. App. 607. 

.. Paige T. Smith, 2 McCrary, 
467, 6 Fed. Rep. 340; Buettel T. 

Harmount, 46 Mlnn. 481, 49 N. W. 
Rep. 250. Where partnership land 
has been sold under a power in a 

mortgage. one partner, atter the 
dissolution of the ftrm, has the 
right to redeem the whole, atter 
which his rights and those of the 
other partner In the land must be 
adjudicated In a separate action. 
Lehman T. Moore, 93 Ala. 186, 9 
South. Rep. 590. 

as ReT. Stat. Ill. c. 77, 126. 
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the mortgagor may redeem, the creditor of any particular heir 
paying that proportion of the sum for which the land was sold 
which such heir's interest in the land bears to the whole." 
.And where land owned by two persons as tenants in common is 
sold on foreclosure of a mortgage given by them, a sale undpf 
a redemption made by a judgment creditor of one of then: 
will pass the title of that one only.8T But it will be noted that 
this statute applies only to the statutory right of redemption 
from a sale on foreclosure. .As to the right of redemption 
existing at common law or in equity, before a foreclosure, the 
general rule remains that a joint owner or co-tenant mnat 
redeem the whole .. 

I SiS. Agreement to BDend Time for Bedemptloll.-A con
tract between the parties to a mortgage, extending the timt' 
for the redemption of the property sold on foreclosure, beyond 
the time limited by the statute, is valid and will be enforced in 
equity, and a redemption allowed, within the time designated 
in the contract.88 The statutory right of redemption after sale 
being a mere option to redeem or not on the part of the owner, 
it appears that, if a further consideration passes for an exten
sion of that option for 8 longer period, it is a valid contract 
without any absolute agreement or promise that the owner will 
redeem within the extended time.8e Where the time within 
which the mortgagor himself has a legal right to redeem hIlS 
already expired, but not the time within which his judgment 
creditors may redeem, and some of them are willing to do so, 
it is held that there is a sufficient consideration for an agree
ment to extend the time of redemption in the mortgagor's 

18 Schuck T. Gerlach, 101 nL 338. 
And the holder of a judgment 
agatnat the original mortgagor 
mQ' redeem and aubject to hia 
claim three-fiftha of the land, after 
creditors of the mortgagor'a heirs 
have acted almllarly with regard 
to two-fiftha thereof, the time lim
ited for auch redemption Dot haT
Ing ezplred. Id. 

8T Flacher T. Ealaman, 68 nI. 78. 
88 Schoonhoven T. Pratt, 25 nI. 

457; Penaoneau T. Pulliam, 47 111. 
58; Davia v. Dreaback, 81 111. 393. 
An oral promlae by the president 

of a corporation holding a trust 
deed that the debtor shall baYe 
time, after foreclosure, to pay the 
debt ·thereby secured, If acted on 
by the debtor, renders the corpo
ration, on thua acquiring the legal 
title for much leas than Ita mue. 
a truatee holding the title as a 
mortgagee for payment of the 
debt; and the debtor may yet re
deem by paying the Bum due with 
upenaea. Union Mut. Life IDs. 
CO. T. White, 106 nI. 67. 

•• Honnlhan T. FrledmaD, 13 DL 
App.226. 
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promise to pay the amount necessary for a legal redemption by 
a judgment creditor." It is also competent for the purchase .. · 
at the foreclosure sale, or an assignec of the certificate of pur
chase, to agree with the mortgagor to allow him a longer tim€' 
for the redemption of the property than the statutory period; 
and if the holder of the certificate of purchase afterwards 
repudiates his contract, and applies for a deed, the mortgagor 
may maintain a bill in equity to enforce his right of redemp
tion.81 But such a bill is not sustained by proof that, after the 
sale, the purchaser offered to resell the property to the mort
gagor at a price which the latter refused to give.82 It is also 
to be noted that where property has been sold under a mort
gage, and the mortgagor has also sold and conveyed the equity 
of redemption, and the grantee of the equity applies to the 
holder of the certificate of purchase at the sale for leave to 
redeem the property, after the expiration of the statutory time 
for such redemption, and the holder of the certificate, as a 
matter of favor, and for the purpose of allowing a redemption 
and for no other purpose, accepts the money due on the C4"r
tificate, and indorses. and delivers the same to the owner of the 
equity of redemption, this is a redemption, and not an assign
ment or sale, and the certificate is null and void, and cannot 
be used as the basis of a title.8! 

§ 829. Redemption After Poreclosure Bale.-It is provided 
by statute in Illinois that "any defendant, his heirs, admin
iatrators, or assigns, or any person interested in the premises, 
through or under the defendant, may, within twelve month.; 
from said sale [i. e., any judicial sale of realty, including the 
sale on foreclosure of a mortgage] redeem the real estate so 
sold, by paying to the purchaser thereof, his executors, admin
istrators, or assigns, or to the sheriff or master in chancery 
or other officer who sold the same, or his successor in offip,(>, 
for the benefit of such purchaser, his executors, administrators, 
or assigns, the sum of money for which the premises were sold 
or bid off, with interest thereon at the rate of six per cent. per 
annum from the time of such sale, whereupon such sale and 
certificate shall be null and void."9& The effect of this section 

10 Ch7traua v. Smith. 141 m. 281, 
SO N. E. Rep. 4&0. 

tl Taylor T. Dillenburg, 188 m. 
236, U N. JII. Rep. 4L 

t2 Ryan T. Sanford, 133 Ill. 291, 
24 N. E. Rep. 428. 

ta Frederick T. Ewrlg, 82 Ill. 363. 
"Rev. StaL m. Co 77, 118. 
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of the statute is that, "in all eases of the we of mortgaged 
lands, under a decree in equity, the same right of redemption 
is given as in cases of the sale of lands under an execution at 
law. This section was intended to, and does, prohibit sales of 
mortgaged lands, under a decree of foreclosure, without re
demption.''911 Prior to 1843, when the law was enacted, the 
property was sold without redemption, or a strict forecloS1lre 
was had. But under the statute, the right of redemption must 
in all cases be allowed; and the decree of foreclosure requires 
the master to give to the purchaser a certificate of purchase, 
to hold during the time allowed for redemption, and usually 
requires him to execute a deed if the property is not re
deemed.Bs In proper cases, a strict foreclosure may still be 
decreed, that is, a foreclosure which vests the mortgaged prop
erty in the mortgagee without any sale. But if the decree 
orders a sale of the premises, then the statutory right of 
redemption must always be allowed; the court could not right
fully ignore or cut off this privilege; and it makes no dif
ference whether the security under which the sale is ordered 
is a mortgage or a deed of trust.B7 But when the twelve 
months allowed to the mortgagor by the statute have expired 
without redemption, or without any agreement for an exten
sion of time, then all his rights and equities in the property 
are absolutely lost and gone, and he has no interest in a sub
sequent redemption by a judgment creditor.Bs 

The statute giving this right of redemption, not only to the 
mortgagor and his heirs and personal representatives, but also 
to any person who is interested in the premises through 01" 

under the mortgagor, it will clearly include a purchaser of 
the equity of redemption from the mortgagor,l as well as the 
heirs, devisees, or assignees of such purchaser.! In regard to 

81 Farrell v. Parlier, 60 Ill. 274-
•• Walker v. Schum, U Ill. 462. 
87 Levy v. Burkle (Cal.), 14 Pac. 

Rep. 664. A decree ordering an 
absolute deed to be made to the 
purchaser twelve months after the 
sale, Is bad, Ilnce the ltatute al
lows judgment creditors fifteen 
months In which to redeem. 
Rhinehart v. Stevenson, 23 Ill. 624-

•• Bozarth v. Largent, 128 IlL 96, 
21 N. E. Rep. 218. 

1 A purchaser of the equltl'" ot re
demption, who II made a party to 
the proceedings on foreclosure, 
will not be allowed a longer period 
In "bleh to redeem than the 
twelve months prescribed tor the 
mortgagor; he will not have the 
longer time allowed to a judg
ment creditor. Dunn v. RodprB, 
43 Ill. 280. 

I Chew v. Hyman, 10 Bl88. C. Co 
240, 7 Fed. Rep. 7. 
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the right of a junior mortgagee, it has been held in another 
state, under a similar statute, and with excellent reason, that 
the equity of redemption of a junior incumbrancer is independ. 
ent of the statutory right to rcdeem from the foreclosure sale; 
and that if the junior mortgagee was not made a party to the 
proceedings for foreclosure, he may still redeem, after the sale, 
standing on his equitable rights, and without regard to the 
expiration of the time limited by the statute for redemption.· 

§ 330. Same; In the Pederal Oourta.-The laws of the state 
in which land is situated control exclusively its descent, aliena
tion, and transfer from one person to another, and the eftect 
and construction of instruments intended to convey it. All 
such laws in existence at the time when a contract in regard to 
real estate is made, including the contract of mortgage, enter 
into and become a part of such contract. Hence a state statute 
(like that of Dlinois) which allows to a mortgagor a limited 
period within which to redeem after a sale of the premises on 
foreclosure of the mortgage, and a certain time thereafter for 
redemption by his judgment creditors, governs to that extent • 
the mode of transferring the title, and confers a substantial 
right, and thereby becomes a rule of property. It follows that 

• SpurgiD v. AdamsoD, 62 Iowa. equity of redemptioD was cut off 
HI. 18 N. W. Rep. 298. ID this by the decree of foreclosure. The 
ease it was aald: "DefeDdants iD- equity of redemptioD ceases to ell:
alst that the equitable right of re- ist after the expiratioD of the time 
demptloD is merged iD the statu- fixed by the decree of foreclosure 
tof7 right, aDd limited as to the or the rules of chaDCef7 applicable 
time of Its exercise by the pro- thereto. The statute, under our 
Y1a10DB of the statute. There fa view, coDfers a right upon the 
llOthiDg to be found In the statute Junior IDcumbrancer Dot given b7 
taklDg awaJ' the eqult7 of ra- chancery. By its terms it does 
demptioD and substituting there- not limit the right of redemption 
for the atatutOf7 redemptioD. Code before existing UDder the rules of 
• 3321 provides that salea of laDd equity. That right Is therefore not 
UDder foreclosure of mortgages are taken away by It. It was Dot the 
subject to redemptioD as In cases purpose of the statute, In cODfer
of sales UPOD general executioDB. ring this right of redemption, to 
UDder this statute, an incum- take away another and different 
brancer, or one holding an inter- right recognized by equity. The 
est In the land, which, under the equity of redemptioD ezlsts Inde
atatute, would give him the right pendent of statute, and wl11 be en
to redeem, may exercise that right forced by the court of chancef7 
within the time prescribed by the untll It Is taken away by express 
atatute, although he was a party legislative enactment." 
to the foreclosure action and his 
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this right of redemption after sale is obligatory on the courts 
of the United States sitting in equity, as it is on the courts of 
the state; and if proceedings to foreclose a mortgage upou 
lands within the state are taken in a federal court, that court 
must permit a redemption to be made in accordance with the 
provisions of the state statute.4 Whether or not provision is 
made for it in the decree of foreclosure rendered by the fed
eral court, the defendant will still have the right to redeem 
from the sale at any time within the period allowed by the 
state statute.1I This right cannot be cut off by a clause in the 
decree forever barring the right of redemption. fS But after 
the decree has been entered, an objection that it does not give 
the time allowed for redemption by the statutes of the state 
cannot be urged by creditors of the mortgagor except in eon
nection with an offer to redeem.' 

§ 331. Same; By Judgment Oreditor.-The statute of Dli
nois provides that if redemption from a mortgage foreclosure 
sale is not made by the debtor, or other persons primarily en
titled, within twelve months after the sale, "any decree or 
judgment creditor, his executors, administrators, or assigns, 
may, after the expiration of twelve months and within fifteen 
months after the sale, redeem the premises in the following 
manner: Such creditor, his executors, administrators, or 
assigns, may sue out an execution upon his judgment or decreE', 
and place the same in the hands of the sheriff or other proper 
officer to execute the same, who shall endorse upon the back 
thereof a levy on the premises desired to be redeemed, and the 
person desiring to make such redemption shan pay to such 
officer the amount for which the premises to be redeemed were 
sold, with interest thereon at the rate of six per cent. per 
annum from the date of the sale, for the use of the purchaser 
of such premises, his executors, administrators, or assigns, 

'Brine v. Hartford Fire Ins. Co., 
96 U. S. 627; Orvis v. Powell, 98 
U. B. 176; Swift v. Smith. 102 U. 
S. 442; Mason v. Northwestern 
Mut. Life Ina. Co., 106 U. S. 164; 
Parker v. Dacrea. 130 U. S. 43; 
Blair v. Chicago" Pac. R. Co .• 12 
Fed. Rep. 750; Singer Mtg. Co. v. 
McCollock. 24 Fed. Rep. 667; Jack
son" Sharp Co. v. Burlington .. 

L. R. Co., 29 Fed. Rep. .74. And 
see, Intra, § 492. 

II Burley v. Flint, 9 BlaB. C. C. 
204. Fed. Cas. No.2, 168. 

I Mason v. Northwestern MuL 
Lite Ina. Co., 106 U. S. 163. 

7 Hards v. ConnecUcut MuL LIte 
Ina. Co., 8 BlaB. C. C. 234. Fed. 
Cas. No. 6,055. 
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whereupon such officer shall make and file in the office of the 
recorder of the county in which the premises are situated a 
eertificate of such redemption, and shall advertise and offer 
the premises for sale under said execution as in other cases of 
sale on execution." At the sale thereon, the redeeming creditor 
shall be considered as having bid the amount of the redemp· 
tion money paid by him, with interest, and if no greater amount 
is bid, the premises shall be struck off to such creditor, and the 
officer shall forthwith convey the premises to him by deed. 
and no other redemption shall be allowed. If more than the 
amount of the redemption money is bid, the excess shall be 
applied on the execution under which the redemption wal 
made; and a certificate shall be given to the new purchaser, 
entitling him to a deed in sixty days, unless the premises ar .. 
redeemed by some other judgment creditor. Where there are 
several judgment creditors, the one having the oldest judg. 
ment shall have the preferential right to redeem during the 
first two days after the expiration of the twelve months, and 
then the other creditors in their order, each having the prefer. 
ence for two days. If two judgments are of the same date, the 
creditor first paying the redemption money has the prefer. 
ence.8 

The benefits of this statute can be claimed only by creditors 
holding judgments or decrees original in courts of reeord.9 

But to entitle such a judgment creditor to redeem, it is not 
necessary that his judgment should be a lien on the land sold; 
though such land be the debtor's homt'stead, for instance, ann 
therefore free from the lien of the judgment, this will not affeet 
the creditor's right to redeem.l0 But the judgment must be 
alive, and so far active as that the creditor is still entitled 
to take out an execution upon it.ll Nevertheless, as we stated 
in an earlier section, the person entitled to receive the redemp. 
tiOD money is at perfect liberty, if he chooses, to accept a 
tender of it when made by a person who has no right at all to 
redeem.11 And although the offer is made by a judgment 

• Rev. StaL m. c. '1'1, 1120.24. 
• Thorn181 v. Moore. 106 Ill. 496. 

The owner Of the equity of r. 
demption .ma7 confeas judplent 
for the upreaa purpose of (>nabl1ng 
the judgment creditor to redeem, 
provided there Is a bona fide u· 
1st1ng Indebtedness from him to 

such creditor. Strau.. v. Tuck
horn, 200 Ill. 76 • 

10 Schroeder v. Bauer, 41 Dl. 
App.484. 

11 See Albee v. Curtis. 77 Iowa. 
644, 42 N. W. Rep. 608. 

11 Supra, I 824. 

Digitized by Coogle 



896 RlIIDEMPTION FROM: M:ORTGAGES. [§331 

creditor whose execution is void, and who has no right to levy 
and sell under the same, still if the money is accepted and the 
redemption acted upon as valid by the mortgagee or fore
closure purchaser, the foreclosure sale will be annulled and the 
rights of the parties will be the same as if the redemption had 
been properly made.18 In any case, however, the taking out 
of an execution is a prerequisite to the creditor's right to 
redeem. Whether his judgment was recovered in the lifetime 
of the debtor or arose by allowance against his estate after 
his death, it is essential, if the creditor desires to redeem from 
a foreclosure sale, that he should take out execution on .the 
judgment. The' special execution provided by statute, to 
enable owners of claims allowed against the estates of dece
dents to redeem lands sold at judicial sale, must be taken out 
within seven years from the time such claims are allowed; if 
issued after that time, the execution is void.!' This statutory 
right of redemption in judgment creditors caunot be taken 
away by the decree of foreclosure. It is important to join 
them as parties in the foreclosure proceedings, in order to cut 
off their common-law right of redemption; but this does not 
affect the privilege given to them by the statute. "Wbere a 
party files a bill to foreclose a mortgage, and there are jud,
ment creditors who have liens against the mortgaged premises 
subsequent to the mortgage, the judgment creditors are neces
sary parties to the bill to foreclose; but it has never been 
understood, because they may be made parties defendant to a 
bill to foreclose the mortgage, they lose their right to redeem 
as judgment creditors.''ll 

As to the time within which the redemption by a judgment 
creditor may be made, it is to be observed that the additional 
three months, after the debtor's year for redemption, are given 
to them only in the capacity of judgment creditors. Henee, if 
such a creditor sells the land on execution, and buys it in, and 
takes a sheriff's deed, thereby acquiring the debtor's equity 
of redemption, he must redeem from the foreclosure sale in the 
character of an owner, and therefore within the twelve months. 
If he fails to do this, other judgment creditors will have the 

11 Clingman T. Hopkie, '18 IlL 111 BOJ1ltoa T. Peirce, 161 nL 1"', 
162. 8'1 N. E. Rep. 1024; People v. Bow-

It McIlwalD T. KarsteDa, 162 m. maD, 181 Ill. 421. 66 N. m. Rep. 148. 
186.88 N. E. Rep. 666. 
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right to redeem within the ensuing three montha.1a But when 
the right to redeem in the character of a judgment creditor has 
accrued and become fixed by the expiration of the 1lrst twelve 
months, it makes no difference that the creditor thereafter ob
tains a deed of the premises from the mortgagor.1T Where the 
foreclosure and sale were in favor of a senior mortgaget>, the 
junior mortgagee will have the right to redeem from that sale 
'at any time within twelve months. But if the junior mort
gagee has obtained a personal judgment or decree for the debt 
secured by his mortgage, and a sale of the mortgaged prem
ises, he will have the right to redeem from the sale under the 
elder mortgage after the expiration of the twelve months 
and within the next three months, as a judgment creditor.ls 

When a judgment creditor redeems in good faith and before 
the expiration of the statutory period, he succeeds to all the 
rights of the purchaser under the foreclosure sale.18 Hence 
a junior mortgagee, who is made a party to a suit to foreclose 
the senior mortgage, and who afterwards purchases the cer
tificatt> of sale issued in such proceedings, cannot assert the 
lien of his junior mortgage as against a judgment creditor who 
redeems from the sale after the junior mortgagee's time for 
redemption has expired.20 For the same reason, where the 
sale was made on foreclosure of a mortgage which duly re
leased the homestead estate, and the mortgagor does not re
deem within the time allowed him, a judgment creditor who 
afterwards rt>deems and buys in the property at the execution 
sale under his judgment, takes the title free from the estate 
of homestead.21 In one of the cases dealing with this statu
tory right of redemption, it appeared that the mortgage, when 
made, covered only a wife's separate property, but her hus
band joined in the mortgage, and, before foreclosure, acquired 
a life estate in the premises as tenant by the curtesy, in con
sequence of the death of the wife leaving issue. It was held 
that this estate inured to the benefit of the mortgagee, under 
the covenants of the mortgage, and passed on sale under fore-

I-McRoberts T. Con01'er, '11 m. 
624. 

17 People T. Bowman, 181 Ill. 
at, Ii& N. B. Rep. U8. • 

II Whitehead T. Hall, 148 DL 268, 
iii N. B. Rep. 871. 

II Lamb T. Rlcharda, 4S Ill. 812. 

so Schroeder T. Baner, 140 DL 
186, 29 N. B. Rep. 680. 

II Herdman T. Cooper, 188 Ill. 
683, 28 N. JD. Rep. 1094; Smith T. 

Mace, 187 Ill. 68, 26 N. B. Rep. 
1092. 
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closure 80 as to entitle a subsequent judgment creditor of the' 
husband to redeem.1t 

When the premises are struck off to the redeeming creditor 
at the sale on his execution, no one bidding a greater amount 
than the redemption money paid by him, the provision of the 
statute requiring the ofticf>r making the sale to convey the 
property to him by deed "forthwith" is only directory; and 
the failure of the officer to make the deed immediately after 
the sale will not render the redemption and sale invalid.23 

§ 332. Same; BaiJroad Mortgages.-Where proceedings are 
taken for the foreclosure of a mortgage given by a railroad 
company, which covers its franchises, as well as its property, 
both real and personal, the sale on foreclosure may be ordered 
to be made without any right of redemption; and this, not
withstanding the statute providing for redemptions from 
judicial sales, including mortgage foreclosure sales. For the 
statute cannot be deemed to apply to a case where the mort
gage covers personal property as well as real estate. To the 
former it has no application. And the effect of applying it to 
such railroad mortgages would be to compel a separate sale 
of the franchise, the personalty, and the realty, whereby the 
value of each might be lost,-a result which the legislature 
cannot be presumed to have intended.2' This is also the doc
trine of the federal courts in Illinois.21S 

§ 338. Same; Mode of Hecting BedemptiOD.-A. person to 
whom the statute gives the privilege of redeeming from a 
mortgage foreclosure sale has an absolute right to effect such 
a redemption, of which he cannot be deprived against his will. 
Nor is it necessary that any person should consent to the 
redemption or accept the money tendered. If the redemption 
is made by a judgment creditor, he is to pay the redemption 
money to the sheriff holding his execution; if by the mort
gagor or any one claiming under him, the money may be paid 
either to the foreclosure purchaser or to the officer who made 
the sale. The refusal of the foreclosure purchaser to accept 
the money or consent to the redemption does not affect the 

II Bozarth T. Larpnt, 128 DL 
9&, 21 N. E. ReP. 218. 

uIdem. 
I' Peoria .. Springfield R. CO. T. 

Thompson, 103 Ill. 187. 

II Hammock T. Farmers' Loan " 
Trust Co., 10& U. S. 77; Turner Y. 

IndlaDapolla, B ... W. R7. eo.. 8 
Blss. C. C. 880. 
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rights of the redemptioner. He may then deposit the proper 
amount with the officer, and when he has done so, the redemp
tion is eifected, provided such deposit is made within the time 
limited by the statute.28 If the sheriif or other officer refuses 
to receive the money when tendered to him for the purpose 
of a redemption, it is thought that this will not cancel the 
lien of the foreclosure purchaser. In such a case, the sheriif 
is not the agent of either party, and the rights of the fore
closure purchaser can neither be waived nor prejudiced by his 
acts. The only office of such a tender and refusal is to pre
Herve and protect the right of the redemptioner (if seasonably 
and properly asserted) to have the redemption perfected by 
application to the holder of the certificate of purchase, or by 
proceedings against the sheriif to compel him to perform his 
official duty.2T On the other hand, if the money paid to the 
sheriif is accepted from him by the foreclosure purchaser, 
under the mistaken belief that the person attempting to redeem 
had the right to do so, such purchaser may save his rights 
by returning the money immediately on discovering his mis
take. When this is done, the mere handling of the money by 
the purchaser will not work an equitable assignment of the 
certificate of purchase, even in the case of a grantee of the 
person who attempted to redeem, provided such grantee had 
notice, actual or constructive, of the grantor's want of legal 
right to redeem.2s 

The payment by the redemptioner should of course be mad~ 
in money; but it is said that a redemption mede by means 
of a bank check drawn by a responsible party upon a solvent 
bank, and accepted by the officer as money, is not invalid for 
that reason if the money is promptly realized thereon, and 
ready for the proper party when required, and within the time 
allowed by statute.29 

When a redemption is eifected in accordance with the pro
visions of the statute, "it shall be the duty of the purchaser, 
sheriif, master in chancery, or other officer or person from 
whom said redemption takes place, to make out an instrumf>nt 
in writing, under his halld and seal, evidencing such redemp
tion, which shall be recorded in the recorder's office of the 

21 Traeger T. Mutual Bulldlng & 18 Dyer T. Hea187 (Iowa), &0 N. 
Loan Aaa'n, 68 IlL App. 286. W. Rep. '10. 

2T Schroeder T. Labrman, 28 18 Bardeson T. Menage, 41 MinD. 
M:nn. 76, 9 N. W. Rep. 173. 814, 43 N. W. Rep. 66. 
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proper county, in like manner as other writings affecting the 
title to real estate are filed and recorded, which recording shall 
be paid for by the party redeeming. "so An officer's certificate 
of redemption under this provision is not so far conclusive 
upon the redemptioner that he may not contradict it when 
necessary to show that his redemption was valid and effectual. 
He will be at liberty to prove that he paid the full amount of 
the redemption money within the time fixed by' the statute for 
the making of a valid redemption, though the certificate may 
recite a different state of facts, either as to the time or the 
amount paid.St 

§ 334. Same; Paying Redemption Money to Clerk of U. 8. 
Court.-While the local statute law giving the right of redemp
tion from foreclosure sales, first to the mortgagor and then to 
his judgment creditors, is a rule of property and obligatory on 
the federal courts sitting within the state, yet it is competent 
for those courts, by rule, to prescribe the mode in which re
demption from sales under their own decrees may be effected. 
And although the state statute requires the redemptioner to 
pay the money to the officer who made the sale or who holds 
the execution, yet the federal court may make a rule requir
ing such payment to he made to the clerk of the court; for 
such a rule comes within the domain of practice, and does not 
affect the substantiai right to redeem within the time fixed by 
the local statute.SI Also a rule of the federal colirt requiring 
the party redeeming to pay a commission of one per cent. to 
the clerk, on the amount paid into court for the redemption 
of the property, in addition to the amount going to the pur
chaser, is in accordance with U. S. Rev. Stat. § 828, and is not 
in derogation of the right of redemption given by the state 
law. That right must be permitted in the federal court sub
ject to the Act of Congress fixing the amount to be paid to 
the clerk on all moneys received; kept, and paid out by him 
in pursuance of any statute or under any order of court.ss 

§ 335. Suit in Equity to Rede&m.-Where the privilege of 
redeeming from a mortgage, claimed by the mortgagor, is 

ao Rev. Stat. 111. c. 77, 119. 
at Paige v. Smith, 2 McCrary. 

467, '6 Fed. Rep. Mo. 
a2 Connectlcut Mut. Life IDS. CO. 

v. Cushman~ 108 U.S. 61; Con-

nectlcut ?vJut. Life Ins. Co. v. 
CraWford. 21 Fed. Rep. 281. 

aa Blair v. Chicago &: P. R. Co., 
12 Fed. Rep. 760; Connectlcut lIut. 
Life Ins. Co. v. Crawford. 21 Fed. 
Rep. %81. 
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unlawfully denied by the mortgagee, the latter may be com-
. pelled to do justice, by means of a-bill in equity. For in
stance, where the security took the forin of an absolute deed, 
defeasible upon conditions which have been performed by the 
grantor, or which he is ready to perform, but the grantee 
repudiates the agreement and claims io be the absolute owner 
of the property; or where proceedings for the foreclosure of 
the mortgage have been taken, but were invalid and ineffective 
as against the party seeking to redeem; or where the owner 
of the mortgage refuses to abide by a contract which he made, 
by which the debtor was to have an extension of the time 
for paying the mortgage debt;-in such cases, and similar 
cases, a court of equity will entertain a bill for redemption.u 
A bill to redeem mortgaged lands, after foreclosure of the 
mortgage, will also lie at the suit of .one holding a certificate of 
purchase under an execution sale, who was not made a party to 
the foreclosure proceedings; and it need not be brought in the 
court in which the decree foreclosing the mortgage was reD

deredll5 
Where a complainant files his bill in equity to redeem from 

a mortgage, and states in the bill that he is the owner of the 
equity of redemption, and alleges the existence and terms of 
the mortgage, these facts are all that are required to give him 
a prima facie right to redeem. He is not required to offer to 
pay the money due before filing his bill, nor to make any 
allegation of such an offer. Nor need he offer in and by his 
bill to pay the amount dne on the mortgage. He may entitle 
himself to costs and to a suspension of interest by a proper 
tender of the amount due before the commencement of the 
suit; and under such circumstances, to show his right to relief 
in those respects, the allegation of an offer to pay the money 
due before filing the bill would be a material one, but not 
otherwise.al 

It See Bandera v. Peek, 181 IiI. 
407, 25 N. Eo Rep. 608; StiD80n v. 
Pepper, 10 B .... C. C. 107, n Fed. 
Rep. 878; Adair v. Adair, 22 Oreg. 
116, 29 Pac. Rep. 193; Taylor v. 
Dulenburg, 188 DL 236, 48 N. Eo 
~. 41. In Ware v. Cratty, 68 DL 
197, a blU by a mmtp.gor to open 
a decree of foreclOISure and charge 
the mortaaB. with rents and 

• 

profits, and offering to pay aDY de
ficiency necessary to ~~m, was 
dismissed ~or want of equity" In 
seeking to treat the debt as st111 
subsisting. 

.. Grob v. Cushman, -16 Dl. i1&. 
I. Barnard v. Cushman, 36 IlL 

461; Dwen v. Blake, -1-1 IlL 136; 
:':'&1101 v,.,t>Ill,enburg, 188 In. 236, 
-18 N. E. Rep. 41 . 
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402 REDBMPTION FROM MORTGAGBS. [1336 

All the mortgagees or assignees of the mortgage, in whom 
the legal title is vested, are necessary parties to a bill in equity 
to redeem from it.IT And a purchaser of the mortgaged prem
ises from the mortgagee, pending a suit to redeem, will hold 
subject to the equities of the parties seeking the redemption. II 
But a mortgagor who has transferred his entire interest in 
the mortgaged property to the complainant is not a necessary 
or proper party to the bill to redeem.8e 

§ 336. Same; Decree; Terms; Oosta.-On a bill in equity 
to redeem from a mortgage, when the court finds in favor of 
the complainant, the proper decree to be entered is one allow
ing him to redeem the mortgaged premises upon the payment 
of the amount found to be due, within a reasonable time to be 
fixed by the decree, together with the costs if they are charged 
against the complainant, and directing the defendant to cJ.i&. 
charge the mortgage on the payment of the money, or, in 
default of such payment, that the bill be dismissed; it is not 
necessary or proper to order a sale of the property on the 
failure of the complainant to comply with the terms of the 
decree; the dismissal of his bill is a sufficient provision for 
that contingency.40 The decree should state the precise 
amount found to be due to the defendant, so as to leave noth
ing to computation.41 But a decree which declares that, upon 
redemption being made, the mortgagor shall hold the premises 
discharged from the mortgage, and free from all right, title, 
and estate under the mortgagee, gives no additional rights to 
the mortgagor, as against tenants of the mortgagee, which he 
would not otherwise have upon redemption.4! As to the time 
to be allowed to the mortgagor to make the payment ordered 
by the decree, it is said that "the time within which the re
demption is to take place rests within the sound discretion of 
the court, ~ view of all the circumstances; but the time which 
seems to have been usually adopted by the courts is six 
months."48 But this is not an invariable rule. The matter 

IT Basley v. Sloan, 16 DI. App. 63 • 
•• Roberta T. Fleming, 63 DI. 196. 
II Thomas v. Jones, 84 Ala. 302, 

4 South. Rep. 270. 
&0 Decker v. Patton, 120 III. 464. 

U N. B. Rep. 897 (aiBrming 20 III. 
App. 210): Maasachusetts MuL 
Lite Ina. Co. v. Boggs, 121 DI. 119, 
13 N. E. Rep. 660: Chicago &; CaIu-

met RoIlIng-Mill Co. T. SeuD:v, U1 
III. 408, 30 N. B. Rep. 1062 (aIIrm
Ing 43 III. App. 622). Compare 
HoIl1ng&Worth T. Koon, 117 IlL 
611, 6 N. B. ReP. 148. 

u.stevens v. Coffeen, 39 10. 148. 
,. Holt v. Reea, 46 DI. 181. 
d Decker T. Patton, 20 ID. App. 

110. 
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§ 336] REDEMPTION FROM MORTGAGES. 403 

depends a good deal upon the amount of the payment, and 
some other circumstances. In one case, where the amount to 
be paid was over $6,000, and the court, on according the mort
gagor the right to redeem, allowed him only thirty days in 
which to do it, it was held that this was an unreasonably short 
time, and that ninety days should be allowed." 

The suit being in equity, to enforce an equitable right, it 
is within the power of the court to impose such terms upon 
both the parties as may be neceBSary to accomplish a perfectly 
just result. There may be circumstances in which the mort
gagee should be allowed the cost of valuable improvements put 
upon the land by him before the filing of the bill, and also it 
may be proper to charge him with the rents and profits re
ceived from the premises, or which might have been received 
by reasonable effort and proper management of the property. 45 

Again, the complainant may be required to do equity by paying 
any prior mortgage debt on the premises before he can obtain 
relief. As pointed out in the case cited, the equity of redemp
tion established by the courts is entirely different from the 
statutory right of redemption; in the enforcement of the one, 
the complainant must pay all that is equitably due, in the 
other he need only comply with the statute." 

Ordinarily, upon a bill to redeem, the complainant does not 
recover costs, and most frequently he has to pay costs to the 
defendant, as a consequence of the wrong position in which 
he has put himself by breach of the condition of the mort-' 
gage. But if the mortgagor is forced to a suit for redemption, 
in consequence of the mortgagee's denying his right to redeem, 
he is entitled to costs in case of victory." And also it is said 
that, where other relief is sought in the bill, such as to estab
lish the complainant's right to rents and profits, and to have 
them set off against the amount due on the mortgage, he will 
be treated with more leniency than in the ordinary case." 

"Ta7lor T. DUlenburg, 168 DL 
m, '8 N. E. ReP. U. 4. Roberta v. Fleming, 63 m. U16. 

"Ogle T. Koerner, U m. App. 
412. 

n MoW1'7 T. Firat Nat. Bank, 66 
Wis. 639, 29 N. W. Rep. 569. 

•• McConnel T. Holobuah, 11 DI. 
61. And see Banders T. Peck, 131 
Ill. m, 26 N. B. Rep. 608. 
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0IU.P1'lm XXVI. 

I 837. General Doctrine of CoD
trlbuUoD. 

1340. As Between Life-Tenant ~ 

US. As Between Joint Tenants. 
339. As Between Grantees of DU

ferent Parcels. 

Revemoner. . 
34L As Between Junlor lIort

pp8II. 

§ 887. General Doctrine of Oontrlbution.-Contribution is 
the doctrine of equity which provides for the ratable reim
bursement of a person who has paid off an incumbl"ance which 
was chargeable, not alone upon ~is own estate, but llpon the 
estates of other pe1'$ons jointly and equally with hiS own .. In 
such case, he is entitled to require from each of such other 
persons a contribution of his proportionate ahare of the total 
expense. This right he may enforce by bill in equity. And 
he may hold" the whole estate thus freed from incumbrance 
subject to his lien for reimbursement and until he is paid. In 
relation to mortgages, the rule assumes the following form: 
Where a mortgage is a lien upon several estates held by differ
ent persons, and one of these persons pays off the whole incum· 
brance, thus rt>deeming all the estates, all the other persons 
must contribute to tht> cost, each in proportion to his interest, 
and the one who has paid the debt has the rights and remedies 
above mentioned to secure reimbursement. 

§ 338. .As Between Joint TenaJlta.-Where the title to land 
if! held by several persons as joint tenants or tenants in com· 
mon, and the property is incumbered by a mortgage, either 
given by the co·tenants as joint mortgagors or created by their 
common predecessor· in title, and one of them pays the mort· 
gage debt, or redeems from a sale on foreclosure of the mort· 
gage, the others will be entitled to have the benefit of the pay· 
ment or redemption, but they must contribute to the extent of 
their respective interests; and, to secure such contribution, an 
equitable lien upon their interests, of the same character as 
that which has been removed, will be enforced by a eourt of 
chancery. The tenant effecting the redemption, in order to 
secure contribution, is substituted to the same lien which he 

tM 
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I" • 

~~s re4e~~e~1 ~ reDla~~~~ ~l ~ l~~~4 99Y.1 W. ~~op~,~r. 
~~te: ~'Wh~ ereV:~f~ p~~n~ ~~ ~teJ,'~~!!d ~ l4lD4 w~iQh 
~ ~cumbeJ,'ed ~y a moI1ga'S~, 'f~~th~~ ~a~ ~teI:e!l~ ~e ~!l 
ownel'!i ~f ~tinct parcels of ~e l4lDd, 0:t M. teDal,lts ~ Q!>~
l~~n of the whole, the mortgagee ~ ~ot ~ gene~al obligeq to 
~ke n~tice of their separa~e ~n4 !ii~~inet ~ter!!ata, l»ut o~ the 
~on-payment of the mortgage mo~ey is entitled (unleaa p~r
:flaps under very peculiar circu~tanees) to a dec~ee of f9r.e
closure against all of them jointly. If t~e amoqnt of the 
decree be not paid, the mortgagee takes the whole land, ~d 
ihe rights ot the claimants to the eqlli~y are ~xtin~ishcd. 
None of the several owners of the equity is obliged ~o re
deem; but each of them is at liberty to do so, tor the protec
tion of his own interest; and when ~ne of several owners does 
1.10 redeem, he becomes substituted, in equity, in the place of 
the mortgagee, and is entitled to hold the land as if the mort
gage existed, until the other o'\,VDers pay him their shares of 
the incumbrance, their shares being the pro rata value of their 
respective interests. The party redeeming becomes in effect 
the asaignee of the mortgagee, far the purpose of enabling him 
to obtain the whole title to the land, if the other owners decline
to contribute their respective shares towards the removal ot 
the incumbrance. "I In one of the cases, it appeared that the , , ' 

several tenants in common of the land claimed under a deed 
made by a minor. A mortgage on the property had been given 
by the minor's guardian to raise money fOJ: his ward's USEl, and 
this was paid off by one of the tenants. After the death of 
the minor, the deed was avoided by his l1eir, who thereupon 
sought a partition. It was held proper to require the 'l1eir 
to pay his proportion of the ir;I.cumbrance, as a condition to re
lief, as well as his proportion of taxes and assessments paid 
by his co-tenants, and that the a~ount so payable should b~ 
decreed to be a lien on the land set off to such heir.s 

It will be observed that the rule in' question is made for 
the benefit of the tenant or joint owner who lifts the incum
brance, but is not a limitation upon the rights of the mort
gagee. The latter is not to be hampered in the collection of hi~ 

1 Titsworth v. Stout, .9 Dl. 78: 
F1scher v. Balaman, 68 IlL 78; 
Baird v. Jackson. 98 Ill. 78: OUver 
v. !ledderly, 82 KinD. 466, 21 N. 
W. Rep. 478. 

I Hubbard v. Ascutney !llll-Dam 
Co., 20 Vt. 402. 60 Am. Dec. n. 

81111nols Land &; Loan Co. v. 
Bonner, 91 m. 1U. 
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406 CONTRIBUTION TO REDlUIPTION. [1339 

debt by equities claimable as between the co-tenants. For 
example, where three persons, being tenants in common of 
land, make a joint and several obligation for the payment 
of money and secure the same by their joint mortgage on the 
land, and one of them pays to the mortgagee one-third of the 
amount due on the mortgage, and thereafter the mortgagee 
brings his bill to foreclose as to the remainder, the mortgagor 
who made the payment has no equity to compel the mortgagee 
to resort first to the undivided two-thirds interest of his co
tenants for satisfaction of the balance of the debt, but the 
mortgagee may proceed to subject the entire estate covered by 
the mortgage to its payment. The proper rule in such cases 
is to require payment from all or either of the mortgagors, 
according to their undertakings, and if, as between themselves, 
either is compelled to pay more than his equitable share, he 
may be subrogated to the rights of the mortgagee to enforce 
contribution from those jointly liable with him.. But tbis 
equitable right of contribution cannot be claimed, nor tho 
rights or titles of the co-tenants embarrassed by S'lch a claim, 
until there has been an actual payment of the mortgage in 
whole or in part, or one tenant has been compelled to do or 
suffer something on account of it in excess of his ratable pro
portion of the burden.s 

§ 339. As Between Grantees of DUferent Parcels.-Where 
different parcels of land, all covered by the same mortgage, 
are owned by different persons, not as co-tenants but in 
severalty, a similar rule of contribution applies. That is, if 
the owner of one lot pays the whole amount necessary to 
redeem from a foreclosure of the mortgage, he can compel 
the other owners to contribute their proportionate shares, in 
the absence of countervailing equities.s And if the owner of 
a piece of land, after placing a mortgage upon it, divides it 
into parcels, which he sells and conveys at different times to 
different purchasers, the parcels will be made to contribute 
to the redemption of the mortgage debt in the inverse order 
of their alienation, the parcel last sold being first chargeablp 
to its full value, and this must be exhausted before recourse 
is had to the next in order.T This rule is based on the theory 

• Schoenewald v. Dleden, 8 m. 
App.389. 

a In re Estate of Labauve, 39 La. 
Ann. 388, 1 South. Rep. 830. 

• Cotlln v. Parker, 127 N. Y. UT, 
17 N. E. Rep. 814. 

T Jleacham v. Steele. 93 m. 135; 
Vogle v. Brown, 120 Ill. 338, 11 N. 
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1340] CONTRIBUTION TO RBDBMPTION. 407 

that the equities of the several purchasers are equal, and 
therefore the first in time is preferred. But, to entitle the 
owner of one lot to contribution from the owner of another lot 
for redemption from a mortgage ·covering both properties, it 
is essential that the equities of the parties should be equal, 
since if there was any obligation resting upon the person who 
made redemption to discharge the debt as his own, he cau 
claim nothing from the other, even though the latter is bene
fited by ihe redemption.s Thus, where mortgaged land was 
sold in two parcels, and the purchaser of one agreed, in his 
deed, to protect the grantor from the payment of the mort
gage debt except as to the sum of $200, and that parcel was 
sold on foreclosure of the mortgage, it was held that the 
owner thereof could call upon the owner of the other parcel 
for contribution only in the sum of $200, with interest from 
the time of commencing the suit for contribution, not for a 
proportionate share of the whole amount.8 In another case, 
the grantee of one of the two parcels of land covered by the 
mortgage made a parol agreement with the grantor, at the 
time of the conveyance, by which he retained a portion of 
the purchase money with which to discharge the incumbrance, 
and afterwards paid the mortgage debt. In his action against 
the grantee of the other parcel, to recover the proportion which 
equitably attached to the latter's land, it was held that there 
could be no recovery, for the reason that the plaintiff had dis
charged the mortgage, not with his own money, but with the 
funds of the common grantor, which he had retained out of 
the purchase money for that purpose.tO 

§ 340. .As Between Lif.T8D&1lt and Beversioner.-Where a 
party holding an estate for life in lands devised pays off a 
mortgage executed by the testator in his life-time, in order 
to save the lands to himself and the owners of the reversion, 
a court of equity has full power to compel the owners of the 
reversion to pay a proportionate share of the amount so ex-

E. Rep. 827; Beard v. Fitzgerald, 
10& Mass. 184; Hopkins v. Wolly, 
81 N. Y. 77; supra, 11264, 266. In 
ErUnger v. Boul, 7 Ill. App. 40. It 
Is held that the general rule does 
Dot apply where tbe equity of re
demption has been sold on execu-

tion, under a Judgment other thaD 
for the mortgage debt. 

I Huber v. Heas. 191 Ill. 306. 61 
N. E. Rep. 61. 

t Moore v. Shurtleff, 128 DI. 870. 
21 N. E. Rep. 776. 

10 Pool v. Marshall. .8 IlL 440. 
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p.f:pd~~.P ~41 .ce the ~!i'vet8ioner has equally .. right to ~ 
~~eIPJ it capp.e~ logical t9 aeQ!Jrd to bim aleo the right of ccqa
tributio~ floom the tenant fot life. ~ we have seen jza an 
e8f~ef 4'l1ap~:r,12 if the lYido'W,' of the mortgagor redeems from 
tbe mortgage, in or4er to ~ve her dower, she can requ4-e the 
heirs to contribute; and conversely if th~ heirs redeem, th" 
'W,'i~ow cannot have dower in the land except upon making just 
contributio~. 

§ 841. As:aetween JuDior 1IortgageeI.-There is in general 
no contribution between junior mortgagees for the redemption 
of the property from the paramount lien. But the rule is oth
erwise where such redemption inures equally to the be~etit; 
of all creditors of the same class. Thus, it appeared that a 
trustee held property in trust for six creditors, who were aU 
liable for such advances as might be necessary to remove 
prior incumbrances. Two of the creditors requested the trus
tee to sell the property at a sum sufficient to cover all ad
vances then made by him, but he refused in consequence of 
the opposition of the other creditors, and it did not appear 
that there was any abuse of his discretion in the matter. It 
was held that this would not have the effect of releasing the 
two creditors from contribution for the advances made to re
move incumbrances and protect the property.ta In another 
case, it was ruled that a bill cannot be maintained in equity 
to enforce from innocent holders of first mortgage bonds of 
a railroad company, transferred to them by a construction 
company to secure a bona fide indebtedness, contribution to 
parties who purchased the right of way after the execution of 
the mortgage (which covered after-acquired property) for loss 
occasioned by breach of the construction company's contract 
to deliver to such parties first mortgage bonds sufficient to 
('over the expense of purchasing the right of way.1t 

11 Bone v. Kel887, 68 Ill. App. 
296, citing Jones v. Gilbert. 186 nL 
27. 

II Supra, II 239, 240. 

II Condlct v. Flower, 106 IlL 10&. 
1. Frost v. Galesburg, E. 4l; B. R

Co., 167 IlL 161, n N. E. Rep. 8&7. 
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4CCOUNTING BY IIORTGAGBB. 

tau. IUcbta and Dutlea of lIort
pgee in Posaeaa1on. 

843. Pr1Dc1plea Of A.ccountlq. 
844. Charge for R e n t B and 

Profit&. . 

§ 846. Allowance for Tuea and In
Burance' 

848. Allowance for Repall'll and 
Improvement&. 

347. D1acharge of Prior InClllD
brancea. 

1342. Bigbta and Dutoiea of Mortpcee in POIIII8ioD.
When the mortgagee of real property has obtained the pos
session of the same after breach of the condition of the mort
gage, he will have the right to retain the possession until his 
de.,t is fuUy paid.l But this does not make him the absolute 
owner of the estate; that cannot be the case until the equity 
of redemption is foreclosed. Consequently, the mortgagee in 
possession holds the estate in the character of a trustee
primarily for his own benefit, but also, in a measure, for the 
benefit of the owner of the equity of redemption. "A mort
gagee in posseasion is deemed by a court of equity a trustee, 
but there is no other than a constructive trust, raised by im
plieation, for the purpose of a remedy, to prevent injustice."2 
First of all it is the duty of the mortgagee in this situation 
to apply the rents and profits which he may receive from the 
land in reduction of the mortgage debt. As his occupation is 
not for any other purpose than to make his security effective, 
the income of the property does not belong to him otherwise 
than as it helps to pay the mortgage debt. It is also his duty 
to manage the estate in the character of a prudent administra
tor; that is, with such a degree of care, diligence, and provi
dence as may r«.>asonably be expected from a careful and con
scientious trustee. For instance, in regard to letting the prop
erty to tenants and the collection of the rents, the mortgagee's 
responsibility will not be limited to the rents actually received 
by him, if it is shown that a greater sum could have been rea)
ized by reasonable diligence; he will be answerable for any 

1 Harper v. Ely. 70 Ill. 681. I Ruaaell v. Southard, 12 How. 
(U. S.) 139. 
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410 ACCOUNTING BY 1I0RTGAGBJiI. 

gross neglect or wilful default resulting in loss to the mort
gagor.a Again, the mortgagee in possession cannot with im· 
punity commit waste upon the premises.' If, for instance, he 
cuts and removes timber which constituted a substantial part 
of the value of the property, he will be charged with the con
sequent loss to the owner of the equity.' But he is entitled 
to crops raised and harvested by him, during the period of his 
occupancy, at least if his operations have been conducted in 
accordance with good husbandry, and not to the injury of tht> 

" SOil.1S It is also his duty to prevent dilapidation and keep tht> 
property in a state of proper and ordinary repair. He may ~ 
(:over all money expended by him for this purpose, and he is 
liable for all damages caused by his failure to maintain the 
premises in proper condition, without regard to the good faith 
with which he acted.8 Moreover, the mortgagee in possession 
is bound to keep down the taxes on the property, so as to pre
vent its sacrifice by a tax sale; and to keep up insurance on the 
buildings, if his contract binds him so to do, though other
wise this is a measure which he mayor may not take for his 
own protection. If the mortgagee sells the property to a pur
chaser who takes with notice of the mortgagor's right to re
deem, the mortgagee should account for the purchase money, 
on redemption, with interest from the date of sale.' In a case 
where, by agreement with the mortgagor, the mortgagee sold 
the premises, taking the purchaser's promissory notes in pay
ment, and refused to collect the last of the notes, which rep
resented the surplus due to the mortgagor, it was held that 
equity would interfere in favor of the latter, although he 
might have a remedy at law.s But a prior mortgagee, under 
a mortgage upon an estate for a term of years, who takes p0s

session under a purchase of the fee from the mortgagor, who 
had acquired the fee after he made the mortgage, is not to be 
regarded a8 a mortgagee in possession, and accountable as 
such for the rents and profits to a junior mortgagee of the 
same term, but as a purchaser.8 

• Moshier v. Norton, 100 Ill. 63. 
• See Perdue v. Brooks, 85 AlL 

459, 5 South. Rep. 126; Harrell v. 
Stapleton, 55 Ark. 1, 16 S. W. Rep. 
474. 

&I Holton v. Bowman, 32 Minn. 
191, 19 N. W. Rep. 734. 

• Barnett v. Nelson, 54 Iowa, 41, 
37 Am. Rep. 183, 6 N. W. Rep .• 9 . 

T Union Mut. Life IDL Co. v. 
Slee, 123 Dl. 57, 12 N. E. Rep. 548. 

• Glllett v. Hickling, 16 Dl. App. 
392. 

• Rogers v. Herron, 92 Ill. 583. 
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1343] ACCOUNTING BY MORTGAGEE. 411 

§ sa. PriDalplei of ACOO1IDtUIg.-Upon redemption from a 
mortgagee in possession, it is proper and usual to take an ac
count between the parties, for the purpose of ascertaining to 
what extent the income derived from the premises during the 
mortgagee's occupation of them exceeds the amount he has 
been obliged to expend upon the property, and applying the 
balance, if any, in reduction of the mortgage debt. I~ is not, 
however, an inseparable incident to a bill to redeem. The 
right to an account may be extinguished by a release or an 
accord and satisfaction, or it may be barred by such neglect 
of the mortgagor to assert his claim as would render it unfair 
for him to insist upon an account extending over the whole 
period of possession, and unjust towards the mortgagee to 
order such an account.IO 

When an account is taken, the mortgagee should be allowed 
credit for all that is due to him under the mortgage, whether 
as principal or interest, including all advances made by him 
to the mortgagor and intended to be covered by the mortgage, 
whether or not embraced in the written contract between the 
parties.ll He must also be credited, as will appear from later 
sections of this chapter, with moneys expended by him in the 
payment of taxes on the property, and with the cost of keep
ing it in repair, and, in some cases, with the value of improve
ments put upon the estate. On the other hand, the income from 
the property is to be applied in defraying these necessary ex
penses, and then in the payment of current interest on the 
mortgage debt. And if, in any given year, there is a surplus 
of receipts above the interest and disbursements, the balance 
should be applied in reduction of the principal of the mort
gage debt; and this, irrespective of whether or not there was 
interest in arrear when the mortgagee took possession.u If 
there is a surplus of receipts over disbursements, but not 
enough to pay the year's interest in full, the balance of inter
est is not to be added to the principal, but remains as inter
est, to be satisfied by the next adequate payment.18 It is also 
a rule that the mortgagee must devote the entire net amount 
of the rents and profits to the payment of the debt secured 
by the mortgage, and he cannot divert any part thereof to the 

10 Ruaae1l v. Southard, 12 How. 
(U. S.) 139. 

11 Brown v. Gaffney, 32 Ill. 251. 
11 MOBhler v. Norton, 100 IlL 63; 

McConnel v. HolobuBh, 11 DI. 61. 
II McFadden v. Fortier, 20 nl. 

609. 

Digitized by Coogle 



satisfaction of other and unsecured elaiDiS due to him from 
the mortgagor, unless with the latter's express assent.H Ii 
there are several claims, or classes of claims, all equaliy Be

cu1-ed by the mortgage, it appears to be the doctrine of the 
courts that the mortgagee' in possession should apply the net 
income of th~ property so as to reduce the more onerous un
dertakings of the debtor, if this can be done consistently with 
the mortgagee's receipt of all the debtor has contracted to 
pay him. Thus, if one of the obligations secured by the mort
gage bears compound interest, and the other simple interest, 
the net income must be applied so as first to extinguish the 
one bearing the heavier interest.1G 

On taking such an account, the proper practice is for th(' 
court first to declare, by interlocutory decree, the rights of 
the parties and the rule to be adopted in stating the account, 
and then to refer the cause to a master in chancery. Counsel 
cannot, by stipulation or otherwise, impose upon the court 
the necessity of performing labors which properly belong to 
the office of the master.1S An equitable assignee of the mort
gage is an indispensable party to an accounting, before the 
master, between the mortgagor and the mortgagee.17 

§ 344. Oharge for Bents and Proflts.-If a mortgagee, hav
ing taken possession of the mortgaged property upon default, 
has himself remained in the occupation and enjoyment. 'of the 
premises, he is chargeable, upon an accounting, with the rea
sonable value of such occupation and use, that is, with a fair 
rent for the property.1S If he has le.sed the premises to a 
tenant or tenants, the mortgagor may show the actual amount 
of rent received by the mortgagee, and this amoun~ (less 
proper credits) is to be applied on the mortgage debt, first to 
interest, as above stated, and then to principal.19 Ordinarily, 
the mortgagee in possession is only required to account for the 
actual receipts, less such sums as he may have paid out for 
taxes and necessary repairs, unless it is shown that a larger 
income from the property could have been realized by the 
exercise of reasonable diligence.to The mortgagee will indeed 

1, Caldwell v. Hall, 49 Ark. 508, Blee, 123 nl 57, 12 N. B. ReP. sa. 
1 B. W. Rep. 62. . 18 Dyer v. Brown, 82 m. App. 17. 

11 MurdoCk v. Clarke, 88 Cal. 10 Rooney v. Ctary, 11 m. App. 
384, 26 Pac. Rep. 601. ,213; Connell:r v. Connell;', 36 DL 

18 Moshier v. Norton, 83 III 619. App. 210. 
n Union Mut. Life Ina. Co. v. .0 Harper v. Bl:r, 70 in. 681; 
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be responsible for 1088e8 occasioned by his gro88 negligence 
or wilful default, in the letting of the property or the collec
tion of the rents, but if no such default or negligence on J:!,is 
part is shown, he will be held to have exercised the reasonable 
diligence required of him.2t Moreover, the mortgagor cannot 
sit idly by and watch his property go to ruin, and hold the 
mortgagee responsible for the 1088, when he could have aided 
in preventing its deterioration. If, for instance, the mortgagor 
resides near the mortgaged property, with opportunities of 
knowing how the' property is rented or managed, he should 
take an interest in it, and afford his aid and advice, and com
municate any cause of dissatisfaction to the mortgagee.1I Nor 
can the mortgagee be convicted of a lack of reasonable care 
and diligence merely upon a showing that a higher rent could 
have been obtained from the premises under certain conditions. 
A certain measure of discretion must be allowed him, in :t'e

spect to the character of the tenants whom he admits and the 
uses to which he permits the property to be devoted. For ex
ample, in a case where there was a hotel upon the mortgagl'd 
premises, it was adjudged that the mortgagee, on iaking pos
se88ion and leasing the property to a third person, was not 
obliged to allow the keeping of a bar for the sale of liquors 
in the hotel j and the fact that a higher rent could have been 
obtained, if such privilege had been allowed, was not sufficient 
to render him accountable for the higher rent.2I 

Some of the decisions hold that due care and diligence on 
the part of the mortgagee in p088ession require him to keep 
accounts of the income of the property, and that if he fails 
to do this, he is properly chargeable with what he may be pre
sumed to have received.2t In any case, however, he is not 
entitled to compensation for his personal care and trouble hi 
taking care of the estate and renting it, and cannot be allowe~ 
any sum as commissions for collecting the rents an'd look~g, 
after the property. It will be enough if he is allowed what he 

Moehler v. Norton, 88 m. 619: 
Clark v. Flnlon, 90 nl. 2'6: Pinneo 
v. Goodspeed, 120 Ill. 6M, 12 N. E. 
Rep. 196: Jackson v. L7Dch, 129 
nl. 72, 21 N. B. Rep. 680: MagnUB
toll v. Charteaon, 9 nl. App. 11': 
PInneo v. Qood8IIeed, 22 Ill. App. 
10. 

11 Stevena v. Pa7De, U m. 4pp. 
202: Moehler v. ,Norton, 88 ro.,6l1. 

II Stevena v. Pa7De, U Ill. App. 
202. 

II Curtiaa v. She1~on, 91 1IIch. 
390,61 N. W. Ro. 10~7 .. _ 
. u~r v. ~old, ,2. S~n. 
108, Fed. Cas. No. 3,868: Gordon v. 
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may actually have paid out, to agents, in fees or commissions 
for managing the tenants and collecting the rents.215 

§3415. Allowa.uce for 'lues and IDIurance.-Upon an ac
counting by a mortgagee who has been in possession of the 
premises, he should be allowed credit for all sums which he 
has expended in paying taxes or asse88lIlents on the property, 
which the mortgagor should have paid, but failed or neglected 
to discharge.28 And it is also said that money paid by the 
mortgagee for water rates due, to prevent the supply of water 
from being cut off from the premises, is properly chargeable 
to the mortgagor.21 If the mortgage contained a covenant 
that the mortgagor would keep the buildings on the mortgaged 
premises insured for the benefit of the mortgagee, and if he 
fails or refuses to comply with such undertaking, it is the right 
of the mortgagee, being in possession, to effect and maintain a 
suitable insurance; and the amount which he pays as the cost 
of such insurance, will be credited to him on his accounting, 
if not unreasonably great.28 

§ 346. Allowance for Repairs and Improvements.-Unless 
the condition of the premises would render repairs injudicious, 
a mortgagee in possession of the mortgaged property is bound 
to make all reasonable and necessary repairs, to keep the estate 
in good condition and prevent waste; and the cost of such re
pairs will be credited to him on his accounting.29 He will be 
responsible for damage. occasioned by any wilful default or 

. gross neglect on his part, in the matter of repairs; but he is 
not bound to make good dilapidations caused by the natural 
effects of waste and decay from lapse of time.80 

But a mortgagee in possession has no right, unless by the 
consent of the mortgagor, to put new improvements upon the 
,property, even though they may be of permanent value to the 
.Lewls, 2 Sumn. 143, Fed. Cas. No. 
v,613: Frey v. Campbell (Ky.), 3 
S. W. Rep. 368. 

21 Harper v. Ely, 70 Ill. 681; 
Snow v. Warwick Institution for 
Savings, 17 R. I. 66, 20 Atl. Rep. 
94. I. McCumber v. Gilman, 16 m. 
381: supra, I 229. And see Moshier 
v. Norton, 83 Ill. 619; Clark v. Fln
lon, 90 111. 246: Magnusson v. 
Cbarleaon, 9 m. App. 194. 

IT Donohue v. Chase, 139 Mass. 
407,2 N. E. Rep. 84. 

28 Supra, I 210. And see Mc
Cumber v. Gilman, 16 Ill. 381. 

28 McCumber v. Gilman, 16 Ill. 
381: Moshier v. Norton, 83 Ill. 619: 
Clark v. FInlon, 90 Ill. 246; Mag
nusson v. Charleaon, 9 IlL App. 
194. 

80 Dexter v. Arnold, 2 Sumn. 108, 
Fed. Cas. No. 3,868. 
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estate; aDd he will not be allowed eredit, on his &CJeOUJlting, 
fDr ~ cost of such impronmentll, unIeII he em mow that 
they were proper and neceuary to keep the premises in good 
condition, and hence are rather repairs than improTeDl8nU. 
c, A mortgagee in POIl8888ioD is authorized, and enn bound, to 
layout money to keep the estate in necessary repair and to 
preserve it; but he is not authorized to make new improve
ments and tack the expense to the amount due upon the mort
gage or pay it out of the rents and profits, except under very 
extraordinary circumstances.' 'al "The law will not allow one 
penon to make another his debtor in this way. New improve
ments made by a mortgagee in pouession have sometimes been 
allowed and sometimes not. When allowed, the allowance is 
made to depend upon the particular circumstances of the case, 
and is considered rather as an exception to the general rule 
than the rule itself.' 'a2 But where improvements are made 
in good faith by a party who believed that he had made a valid 
purchase of the premises, and the expenditure was a judicious 
one for the benefit of the estate, such party may be allowed 
the cost.aa So, where one made an absolute deed of land to 
another to secure a general indebtedness, and neither party 
supposed that the land would be redeemed, but a bill for re
demption is brought by a judgment creditor of the grantor, 
the grantee may be allowed the value of the improvements 
made by him on the premises.a, Improvements may of cours(' 
be made and charged for with the consent of the mortgagor. 
But one entitled to redeem from the mortgage is not rendered 
liable for unreasonable improvements made by the mortgage!' 
in possession by the mere fact that he knew they were bein~ 
made and did not object thereto.815 If the improvements are 
properly to be allowed, on the accounting, as having been made 
with the consent and approval of the mortgagor, it is said that 
the latter should be charged with their actual cost, rather than 
with the amount by which they may have enhanced the value 
of the land.ae It also appears that a mortgagee in possession 

11 McConnel T. Bolobuah. 11 DI. 
11. 

II Smith T. Sinclair, 10 DI. 108. 
And Bee McCumber v. Gl1mJLD, 16 
DI.38L 

II McConnel T. BolobuBh, 11 DI. 
61. 

Ie Blair T. Chamblin, 39 Ill. 621. 
III Merriam T. Goaa, 139 Maaa. 77, 

28 N. m. Rep ••• 9. 
II Glelaer v. McGregor, (Iowa). 

62 N. W. Rep. 366. 
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may 1& wfully take down and carry away buildings erected by 
him on the mortgaged land, the materials of which were hiB 
own, and not 80 connected with the soil that they cannot be 
removed without injury to it.aT 

§ 347. Discharge of Prior Incambrances.-If a mortgagee in 
possession finds it necessary to payoff a prior incumbrance 
on the estate, in order to protect his own security, he may 
do 80, and the amount which he thus expends will be allowed 
him as a part of the debt secured by his mortgage, on his ac
counting with the mortgagor j and he may be allowed intereSt 
on the money so expended in removing a prior lien at the same 
rate which would have been payable to the holder thereof." 

., Cook T. Cooper, 18 Oreg. lU, •• Harper T. Ely. 70 m 68L 
J2 Pac. Rep. 946. 
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CHAPTER xxvm. 
RJDUIlDIES OF MORTGAGlIllIl ON BRlIlACB bF CONDITION • 

• au. Concurrent Remedies of 
Mortgagee. 

349. Recov8l'1 of Poeeesa1oD. 
8&0. Rights as Agaln.t Lessee In' 

PoBBeS8loD. 

I35L Action at Law to Recover 
Debt. 

352. Choice of Methods of Fore
closure. 

§ 348. OonC1JlT8llt B.emedies of 1II0rtgagee.-In the ordinary 
case of a mortgage securing a debt which is evidenced by a 
note or bond, or other written obligation, the 'mortgagee has 
his choice of various remedies upon breach of condition. "He 
may bring his action upon the note, or put himself in pos
session of the rents and profits by an ejectment after condition 
broken, or, if the mortgage be recorded, proceed by scire facias 
on the record and obtain a judgment to sell the land, or he may 
file his bill in chancery for a strict foreclosure of the equity 
of redemption, which the courts will allow under a proper 
state of circumstanc~s, or file a bill for foreclosure and sale, 
which is the usual practice in this state.''! And the mort
gagee may not only choose, from among these various rem
edies, that which seems most likely to be successful, but he 
may pursue any or all of them successively or concurrently, 
until he obtains satisfaction of his debt.2 With the choice of 
remedies the debtor has ordinarily nothing to do. It appears 
that a creditor might be precluded from enforcing a mortgage 
by seeking other relief, if his action has tended to throw the 
mortgagor off his pard or lull him into a false security.8 But 
generally, a creditor by note or bond and mortgage cannot, 
without some special equity in favor of the debtor, be re
strained from proceeding, at his election, upon any or all of 
his remedies, provided only that he does not take a double 
satisfaction of the debt.4 In the case of railroad mortgages 

1 V&DIIIUlt v. Allmon, sa Dl. 80. 
I Delaha:r v. Clement, 4 Dl. 801: 

V&DIIIUlt v. Allmon. JS m. 80: 
Earn. v. Llo:rd. 62 Dl. 113: lIlrIck-
80D 'Y. Bd8l'tJ', 78 m. Z09: Bar-

chard v. KohD, 157 Dl. 679, 41 ;N. E. 
Rep.802. 

I Tartt 'Y. C1a:rton. 108 Dl. 678. 
, Newbold v. Newbold, 1 DeL Cb. 

110. 

41'1 
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containing a provision which authorizes the trustee, on d. 
fault of the company to pay principal or interest, to take 
possession of the road and operate it and receive its income, 
and, upon notice, to .. n it, it II held that this is a cumulative 
remedy, and does not a1fect the right of foreclosure by bill 
in eqttity.' 

I_, BeooYarJ of PoIIIuiOD.-After breach of the cOllcH. 
tion of the mortgage, the mortgagee is entitled to possession 
of the mortgaged premises. If the mortgagor remains in p0s

session, the mortgagee may consider him as his tenant for some 
purposes; and if he elects so to consider him, it is as a tenant 
at l111ferance, and he is not entitled to notice to quit.s U the 
mortgagee wishes to obtain control of the rents and profits of 
the land, so as to apply them on the debt, he may take pos
lession of the land by the consent of the mortgagor, or by aD1 
other legal means which will save the neceaaity of an action 
of ejectment, and once in, the law will protect him, and he 
may defend his p08lession against either the mortgagor or any 
other person attacking it, unlesa it be a claimant by a superior 
lien.T But this action must be taken in due season. Where 
possession is taken under a mortgage before the right of entry 
has expired by lapse of time, the party may defend under the 
mortgage in ejectment brought by the mortgagor, even after 
the mortgage debt i. barred by the statute; but after the debt 
is barred, the right of entry is gone, and an entry made under 
a dead mortgage will not restore its vitality, but on the con· 
trary is wrongful.s If the mortgagor refuses to surrender 
possession on demand, the mortgagee may enforce his right 
thereto by appropriate action. While, in equity, the mort· 
gage is only an incident of the debt which it secures, yet at 
Jaw, it so far passes title as to confer the,right to reduce thf' 
premises to possession as a means of obtaining satisfaction of 
the debt, and to render the right effective ejectment may be 
maintained againlt the mortgagor at any time that a recovery 

II Aleu.ader v. Central RaIlroa.d 
of Iowa, 3 DiU. 487, Fed. Cas. No. 
116. 

I Jackson v. Warren, 82 Ill. 131. 
T Peteraoa v. Lladakoog, N Ill. 

APt. 1'l6: I'ltlPn1d T. Beebe. 7 
Ark. 810; Gilchrist v. Patterson, 11 
Ark. 676. The status of a mort-

pcee III l)OIl88II81on 1IIlCler aD ta
formal foreclosure ta not that of a 
treapaaer, bat of a IDOrtcacee In 
1IOIft881oD. Blaha v. RIvard, It 
IlL App. 417. 

I BIIIIorr v. XelBu.. 88 IU. .. 
ADd .. BIUlntag T. labia, • 
MInD. 431, 48 N. W. Rep. 8. 
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may be had on the debt, that is, .t any time tUter def.ult in 
the payment of the debt, ~d until the right to sue thereon haa 
become barred by the statute of limitations; and previous no
tice to the mortgagor, or notice to quit, is not necessary .• 
But possessioQ. is accorded to the mortgagee only as a means 
of collecting his debt. "There is no such thing, under our 
statute, as a foreclosure of a mortgage by the mortgagee taking 
possession of the premises. His possession as mortgagee will 
not ripen into a title in fee to the premises or bar the equity 
of redemption. .As mortgagee in possession, he may unques
tionably retain the same until his debt is satisfied out of the 
rents and profits, or by payment, but when so satisfied he is 
no longer entitled to the possession and has acquired no title 
to the property.''lO 

§ 3150. JUab" u ApiDlt Leuee in POII_on.-"It is in the 
power of the mortgagee, on entry for condition broken, where 
the property has been leased subsequent to the making of the 
mortgage, to treat the tenant as a trespasser, ~d bring eject
ment, even without notice, or the mortgagee may elect to reo
oenize the lessee as his tenant. The authorities all agree in 
holding, where the mortgagee has entered for condition broken, 
and received rents of the tenant, that the relation of landlord 
and tenant will be created between the parties. The single act 
of demanding rent has been held not to be suflicient for that 
purpose. There must be some distinct act on the part of the 
mortgagee that manifests the intention to recognize the lessee 
.. his tenant. The question of the time for which it will be 
considered that the tenancy is created by the fact that the 
mortgagee received rents from the lessee-whether for the en
tire period of the unexpired lease, or for only a shorter 

• Pollock v. Malson, U IlL 518; 
Carron v. Ballance, 28 Ill. 9; John
IOn v. Watson, 87 Ill. 535. Eject
ment to recover pOlsesllon of the 
mortgaged property and a bill In 
equity for the foreclosure of the 
mortgage may be maintained at 
the same time. "It haa never 
been regarded as an objection to 
the prosecution of ejectment at 
law and of foreclosure in equity 
at the same time agalnlt the mort
I8lOl' ot nalt" that the one pro-

ceedl upon the theory of title In 
the mortsagee and the other upon 
the theory of title in the mort
gagor. Notwlthstandlnc their ap
parent inconsistency, they may 
proceed concurrently until the 
debt secured il satlsled, It being 
always understood that there can 
be but one satisfaction." Bar
chard v. Kohn,157 111.579, U N. B. 
Rep.1I08. 

10 French v. Goodman, 16'1 IlL 
345, 47 N. IJ. Rep. 787. 
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period-is a question of more difliculty of solution. The gen
erally received doctrine seems to be that the receipt of rents 
by the mortgagee will only create a tenancy from year to 
year, in analogy to the rule where the tenant holds over after 
the expiration of the lease. The doctrine proceeds upon the 
ground that the lease is inoperative as to the mortgagee, and 
is terminated by the act of entry. The rule of the common 
law is well established, that the mortgagor cannot, without 
the consent of the mortgagee, execute a lease that will prevail \ 
against the rights of the mortgagee, and it has been uniformly 
held that the entry of the mortgagee puts an end to the 
lease."11 

§ 361. Action at Law to ltecover Debt.-The remedy by a 
suit at law upon the note secured by a mortgage, against the 
maker thereof, or the taking of a judgment thereon by con
fession, may be pursued concurrently with a proceeding to 
foreclose the mortgage against the property.12 And the fact 
that the mortgagor's equity of redemption has been sold on 
execution for other indebtedness does not deprive the holder 
of the mortgage of his right to sue on the note.18 Further, the 
recovery of a judgment at law, unsatisfied, on the note or other 
obligation secured by a mortgage or deed of trust, will not 
operate as a release of the security so as to prevent a fore
closure and sale of the land. The mortgage simply stands as 
security for the judgment, the change in the form of the debt 
having no effect on the mortgage.1t And ",hen a mortgagee 
has thus recovered judgment on the debt secured, he may pro
ceed on his judgment by execution, and subject to its payment 
other property of the debtor than that covered by the mort
gage, and still the mortgage will not be released or affected 
unless such execution yields full satisfaction.tli But of course, 

11 Gartside v. Outley, 68 Ill. 210. 
12 Hazle v. Bondy, 173 Ill. 302, 

60 N. B. Rep. 671. 
18 Rogers v. Meyers, 68 Ill. 92. 
14 Hammon v. Quimby, 46 Ill. 

90. "In such cases, reducing the 
debt to judgment does not release 
the mortgage; It merely changes 
the form of the debt, so that the 
mortgage becomes a security for 
the payment of the judgment. The 
judgment on the note without sat
Isfaction Is no bar to a proceeding 

In equity to foreclose, and the two 
suits may be pending at the same 
time. The Uen of the debt, se
cured by the mortgage, attaches 
to the mortgaged property. and, as 
between the parties, can only be 
defeated by the payment or dis
charge of the debt or by the re
lease of the mortgage." Barchard 
v. Kohn, 167 DI. 679, 41 N. E. Rep. 
902. 

111 Karnes v. Lloyd, 62 Ill. 113. 
Thus, one holding a judgment-
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when proceedings on the judgment, whether against the mort
gaged property or other property, produce enough to satisfy 
the creditor in full, then there can be no proceedings on the 
mortgage; for, its only office being to secure the debt, when 
the. debt is paid, however the funds may be raised, the mort· 
gage is functus officio.11I 

Il proceedings for the foreclosure of the mortgage are first 
taken, but the sale does not realize enough to pay the creditor 
in full, he may then proceed by an action at law against the 
debtor to recover the balance.1T And the right to do this is 
not taken away by the statute in Illinois authorizing a per
sonal decree on the foreclosure of a mortgage for any balance 
remaining due after the sale of the premises, and the award 
of an execution therefor. It simply gives the mortgagee his 
option to sue at law for any deficiency remaining after the 
foreclosure sale, or to pray for and obtain the deficiency de
cree and execution provided by the statute; or he may in the 
first instance sue at law on the note and proceed to foreclose 
the mortgage in equity at the same time.ls And even the fact 
that there has been a decree of foreclosure and a sale of the 
mortgaged property for a sum sufficient to pay the debt, will 
not preclude the mortgagee from suing at law, so long as the 
equity court retains its jurisdiction over the foreclosure suit, 
with power to set the sale aside, the exercise of which power 
would leave the debt precisely as if no sale had taken place. 
If the sale under the foreclosure is consummated, the satisfac
tion of the debt becomes absolute, and relates back to the day 
of the sale; but until it is consummated, the sale will operate 
only as a conditional satisfaction; it is a proceeding in fieri, 
which mayor may not extinguish the debt; and while the pro
ceedings under the foreclosure are in that condition, the holder 
of the debt may properly commence an action at law thereon, 
subject to be defeated if the foreclosure sale is afterwards 
consummated, but which may be prosecuted to judgment if 
note of a merchant In falUng 
Circumstances, which Is secured by 
a mortgage on real estate, may ob
tain judgment by confeaalon and 
levy on the stock of goods, and 
the court, upon subsequent volun
tary aaaignment proceedings, may 
protect his rights, without requir
Ing him to resort first to the fore-

closure of his mortgage. Fried
lander v. Fenton, 180 Ill. 312, 64 N. 
E. Rep. 329, amrming Heidelbach 
v. Fenton, 79 Ill. App. 357. 

18 Yourt v. Hopkins. 24 Ill. 326. 
IT Esty v. Brooks. 54 Ill. 379. 

And see Gordon v. Gllfon, 99 U. S. 
168. 

18 Palmer l". Harris. 100 Ill. 27S. 
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the ale mould be At .ade." Benoe, in an aotion on a prom
f8Io1'1 note, a plea that the plainti1f had already obtained judg
ment on a mo'rtgage executed to seoure the payment of tile 
1I&Dl8 debt for whioh the note was given, is bad if it does not 
aver that such judgment has been paid.to On similar prin
ciples it is held that proof of a debt against the estate of • 
deceased mortgagor, and the .receipt of a dividend from thE' 
assets of the estate, less than the whole debt, will not ex
tinguiah the mortgage given to secure the debt nor prevent 
its foreclosure, the only effect being that the dividend received 
must be credited on the mortgage.lt 

An election to sue at law upon a note secured by a mortgage 
does not make it necessary for the holder to exhaust Ilia rem
edies at law before he oan go into equity to enforce the mort
gage,. unlC118 there has been an agreement of the parties 
to that effect. And even where the mortgage Itipulates that 
it is not to be foreolosed until the property of the maker of 
the mortgage note is exhausted, this oondition is complied wi~ 
when, after judgment against him on the note, it is found that 
he has no property subjeot to execution; and thereupon the 
creditor may foreclole at once.1I 

§ 362. Ohoice of Methods of Poreolonre.-The fact that a 
mortgagee has obtained a judgment on a scire facias issued Oil 

the record of his mortgage, and that there is a special execu
tion issued thereon, still in the hands of the sheriff, is no de
fense to a bill filed to foreclose the same mortgage. The mort
gagee can pursue his several distinct remedies at the same time, 
although he can have but one satisfaction.I ' And as a general 
rule, one holding a mortgage on real property should not be 
preyented from foreclosing because, by delay, other property 
may be sold simultaneously, to the probable advantage of the 
mortgagor and others.- Also it is said that the holder of all 

invalid tax title cannot compel a mortgagee to exhaust his 
remedy against other property on which he holds another 
mortgage securing the same debt, before bringing suit to let 

II MOJ'IUl T. Sherwood, II ru. 
171. 

10 Ruaaell v. Hamilton, I m. 56. 
11 Behuelenberg v. Martin, 1 Mc

Crary, .'8, 2 Fed. Rep. '1'7. 
II0ber v. Gallagher, 93 U. S. 

199. 

II Biblet T. DaYl8, 14 0bI0 at. 
11'. 

J& Brlcbon v. RafferQo, 79 IlL 
101. Compare State Bank T. WU
SOD, 9 m. 67. 

II OlJPhant v. at. LouJa On • 
Steel Co., 23 Fecl. Rep. '16. 
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aside the tax title, since equity will not aid the holder of a tax 
title.1t In the case of a deed absolute in form, it is held that 
the delivery of such an instrument invests the grantee with the 
legal title, even though the transaction is converted into an 
equitablo mortgage by the subsequent execution of an un
sealed agreement to re.eonvey, and no aftirmative action to 
divest the mortgagor of his right of redemption is necessary 
to invest the mortgagee with the full legal title.Sf 

.. M11Ier v. Cook, 1Ji Dl. 180. 26 IT Fltcla T. Killer. _ DI. 171. 86 
N. B. Rep. 768. N. iI. Rep. 110. 
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CH.APTEB. XXIX. 

1I'ORBCLOSURJIl BY SCIRE FA.CIAS. 

I 863. Statutory ProvIsions. 
864. PrOC8118 and Servlee. 
866. Non-ResIdent Defendant. 
366. Plaintiff's Right of A.ctlon. 
867. PartIes. 

I 868. Pleading. 
869. Defenaea. 
860. Judgment. 
8S1. ExecuUon. 

§ 3G3. Statutory ProvisiODL-The statute of Dlinois pro
vides a method for the foreclosure of mortgages of real estate, 
duly executed and recorded, and securing the payment of a 
debt in money, when the whole of such debt shall be due and 
unpaid, or the last installment, if the debt is payable in that 
manner, by the suing out of a writ of scire facias from the 
office of the clerk of the circuit court in the county in which 
the mortgaged land is situated, or any part of it. This writ is 
directed to, and served by, the sheriff or other proper officer 
of the county or counties where the defendants, or any of 
them, may reside or be found, and requires them to show 
cause why judgment should not be rendered for such sum of 
money as may be due under the mortgage. Upon sufficient ser
vice of process, or the appearance of the defendant, the court 
Dlay proceed to judgment as in other cases, and the judgment 
is to be satisfied by a sale of the mortgaged premises under a 
special writ of fieri facias awarded for that purpose.1 It will 
be observed that this statute applies only to mortgages "duly 
executed and recorded." For this purpose, the acknowledg
ment is an essential part of the execution, and scire facias dot'S 
not lie to foreclose a mortgage which is not duly acknowledged . 
•• A scire facias is a proceeding or writ founded on some mat· 
ter of record, and the rule is, without exception, that the rec
ord must be complete in itself, and no testimony is admissible 
aliunde for the purpose of making out a case."2 Again, this 
statutory remedy applies only to mortgages made to secure the 
payment of money. It does not extend to mortgages made to 

1 Rev. Stat. Dl. c. 96, 1117-20. 3 BIBB. C. C. 809, Fed. cas. No. 
t Kenosha &: P. R. Co. v. Sperry, 7.712. 
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secure the delivery of specific articles of property or the per
formance of other acts. In such cases the mortgagee may bring 
ejectment to recover the poaaeaaion of the mortgaged premises, 
or a bill in equity to foreclose the mortgage, but cannot have 
scire facias.a 

§ 3M. Prooea and Service.-A scire facias to foreclose a 
mortgage should, like other proceaa, run in the name of the 
People of the State of Illinois; if it does not, it is void on ita 
face, and may be reached by general demurrer, though a mo
tion to quash would be more proper. But it is amendable in 
this particular.4 The return of the officer serving the writ 
should show clearly and affirmatively that it was regularly 
served upon the defendant; if it is defective in this particular, 
it will be irregular to render a judgment by default on the 
scire facias. G But a sufficient service may be shown by th~ 
defendant's written indorsement upon the writ, acknowledging 
service of it and praying the court to enter his appearance ac
cordingly; and a recital in the judgment that it appeared to 
the court that the defendant had been duly served with proccaa 
is satisfactory proof that he made the indorsement in ques
tion.s 

H the defendant is not found, or if the writ is returned 
"nihil," the proper practice is to iaaue an alias writ of scire 
facias. And it is held, in accordance with the ancient rule of 
the common law, that two returns of "nihil" on a scire facias 
to foreclose a mortgage are equivalent to an actual service on 
the defendant,' so that a judgment of foreclosure may be pn
tered without personal service, upon two returns of "nihil" 
on writs iaaued and returnable to two different terms of the 
court, notwithstanding that each writ was returned on the 
same day it was iaaued.8 

§ 3GI5. NOD-B.esident Defendant.-It is provided that "if the 
defendant is a non-resident, or hath gone out of the State, or on 
due inquiry cannot be found, or is concealed within the State, 
or evades the service of process, the plaintiff or his attorney 

a McCUmber v. GIlman, 13 Ill. 
642. 

t McFadden v. Fortier, 20 DL 
509. 

~ Bellngall v. Gear, 4 Ill. 575; 
Montgomery v. Brown, 7 Ill. 581. 

• Ruasell v. Brown, 41 Ill. 183. 
T Cox v. McFerron, Breese, 28; 

McCourUe v. Davis, 2 GHm. 298. 
See 1 Black, Judgm. 1487. 

8 WHlIams v. Ives, 49 Ill. 512. 
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may file affidavit in the same form as in like C8888 in chancery, 
and notice may be given as in moh case. ' '8 

1-' PlaiIlO'. Bight of ActiOD.-In the case of a debt 
payable by installments, a8 will be seen by reference to the 
statute, the mortgagee cannot have a scire facias to foreclose 
until the last and all are due. Upon default in the payment 
of earlier installments, he has other remedies against the mort. . 
gagor-such as an action at law on the debt due or an action 
of ejectment to obtain posseSBion of the mortgaged premise8-
but not the remedy by this writ.tO But a mortgage given to 
lecure the payment of money may be foreclosed in this man· 
ner although the mortgagor was primarily liable for on1y a 
part of the debt so secured, his liability as to the residue being 
merely secondary, and accruing only in the event of non-pay
ment by other parties and notice thereof.ll When the mon. 
gagor is dead, the writ is to be served upon his heirs, e~eoutora, 
or administrator.. In this case, the mortgagee is not required 
to wait for the expiration of a year from the time of the 
mortgagor's decease, before suing out scire facia to foreolOlt. 
This writ is the initiation of a proceeding in rem, and JlC)t an 
action in the ordinary meaning of that term; the mortglie 
lien binds the specific property, and is not affected by the 
lIolvency or insolvency of the mortgagor's eatate.tt 

§ 3157. Partill.-When a mortgage haa been assigned, scire 
facias to foreclose it i. properly brou,ht in the name of the 
mortgagee for the use of the assignee.11 Thill proceeding being 
at law, and being governed by the praotioe of oourts of I.W', 
and not of courts of equity, no persona but the mortgagor 
need be made defendant. to such an action, or in cue of his 
death, his pe1'8onal representatives. The mortgagor'. assipee 
or trustee in bankruptcy is not a neC818&ry party, althoup 
he would be in case of a bill in ohancery to for8010s8. . As
signees in bankruptcy, as well as subsequent purchasers and 
incumbrancers, are required to take notice of proceedings br 
scire facias and to protect their own rights.a The helr$ of a 
deceased mortgagor need not be made parties, for the statute 

• Rev. stat. ilL c. 96, 118. For 
the practloe In chancery In similar 
caH8 He Rev. Stat. Ill. c. 21, 
1112-14. 

10 ()qood v. Stevens, 26 Ill. 89; 
Carroll v. Ballance, 26 Dl. 9. 

11 Rauen .... BroWJl, 41 m. 181. 
II Menard v. Marks, 2 ilL 26. 
11 Winchell T. Bclwarda, 17 DL 

41; supra, 1192. 
14 Chickering v. Fall .. , • DL 

607. 
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authoriHII the prooeedtot by making either the hein, esM
utors, or adminiatratoll parties.l ' But the wife of the mort,. 
lOr, if ahe Biped the mortgage, is • proper and Decte11817 party 
ill order to bar her equity of redemption and right of dower.ll 

1818. PJudbtg.-A proeeeding by. scire facias to foreclose 
• mortgage is a proceeding in rem, and the writ performs the 
oftlce of both proceu and declaration. It must contain every 
material averment required in a declaration; and defects in 
it are properly objected to by demurrer.IT An objection, fot' 
instance, that the &eire facias does not set out the mortgage 
in full cannot be taken on a plea in abatement.1S The writ 

• must contain an allegation of a breach of the condition of the 
mortgage by non-payment of the debt secured thereby.lt But 
it is not fatally detective for failing to allege that default had 
been made in the payment of the money secured by the mort
gage, if it appears from the mortgage itself, as set out in the 
scire facias, that the money should have been paid at a date 
before the issuing of the writ.20 If the writ sets out a mort
gage not under seal, a mortgage under seal is not admiuible in 
evidence under it; the variance is fatal21 Where the plain
tiffs in a proceeding to foreclose a mortgage are partners, it q. 
not sufficient to describe them in the scire facias by the firm 
name only; the writ is fatally defective if it does not disclose 
the persons composing the firm and give their Christian names 
as well as surnames.22 But any mere clerical errors or omillSions 
in the scire facias, not calculated to mislead or surprise the de
fendant, may be corrected by amcndment.23 

1858. DefenHl.-At common law, the only defenses which 
can be interposed to a scire facias on a record are payment and 
"nul tiel record." Now a mortgage, being recorded, was 
treated as a record in a proceeding by scire facias to foreclose' 
it. In that character, it imported absolute verity, and nothing 
could be averred against it except that it_ wal void ab initio, 

111 Rockwell v. Jones, 21 Ill. 279. 
-11 camp v. IiIlIlaU, •• m. a7; au

bert v. Maggord, 2 Ill .• 71. 
17 0ta00Cl v. StaTeu, 25 DL 89; 

JllcFa4den v. I'ortler, 10 m. &09; 
Manhall v. MaU17, 2 Ill. 231. 

II Menard v. Marks, 2 Ill. aI. 
It 0q004 v. BteTtna, aD IlL II. 

20 Mitcheltree v. Stewart, a Ill. 
17. 

11 McFadden v. Fortier, 20 m. 
&09. 

•• Da,. v. Cushman, 2 Ill •• 'lI. 
.1 State Bank v. Buckmuter. 1 

Ill. 176; Marahall v. Mau17. 2 Ill .. 
231; McFadden v. I'ortier, 20 Ill. 
&09. 
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and never a valid lien, or that it had been paid, discharged, 
or released. No defense could be set up unless of such a char
acter as to attack the existen~e or validity of the mortgage or 
to show it to have been paid or satisfied. Hence the defendant 
was not allowed to plead usury,2. or fraud,211 or want or failure 
of consideration,2G nor could he plead "non est factum,"21 nor 
set off a demand against the plaintiff.28 But now the statute 
provides that "the defendant may plead or set off [set up!] 
any defense, and be allowed to set off a demand in his favor, 
in the same manner, and the same rules shall apply thereto, as 
if the suit were in any other form of action.' '29 Thus, in the 
case of a purchase-money mortgage, want of title in the vendor 
is a good defense to a scire facias to foreclose it. But a plea 
which alleges that the vendor represented himself to be the 
owner of the land in fee simple, which he was not, and that 
the vendee has since acquired the legal title from the real 
owner, is defective unless it also avers that the vendee relied 
on such representations and was thereby induced to take the 
conveyance.80 

§ 360. Judgment.-The statute provides that "if the de
fendant appear and plead or set up any defense, or make de
fault after having been served with scire facias or notified as 
aforesaid, the court may proceed to give judgment, with costs, 
for such sum as may be due by said mortgage, or appear to be 
due by the pleadings, or after the defense, if any be made.''Il 
It will be observed that judgment on a scire facias to foreclose 
a mortgage must be in rem, and not general against the person 
of the defendant.82 But if the judgment directs, first, that the 
plaintiff recover of and from the defendant the sum so found 
to be due, and then awards a spooial execution for a sale of 
the mortgaged premises, this is not a judgment in personam, 
which would be erroneous, but qne in rem.88 But it must direct 
a sale of the mortgaged property; a direction merely to the 
effect that "a special execution issue according to the statute," 

u Carpenter v. Mooers, 26 m. 
182; CamP v. Small, 44 Ill. 87. I. White T. Watldns, 23 m. 480. 

18 Woodbury v. Manlove, 14 m. 
218; Fltzgenld v. Fomatal, 48 IlL 
228. 

IT Camp v. Small, 44 Ill. 87. 

18 Woodb11r7 v. lIanloTe, 14 m 
218. 

.t Rev. Stat. m. Co 96, I 10. 
10 McFad4en T. Fortier, 10 m. 

609. .1 Rev. Stat. Ill. c. 96, 119. 
12 Osgood T. StneDB, J6 IlL BI. 
•• Williams v. Iv .. 49 IlL 1iJJ. 
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is not suftlcient.8. The mere recovery of a judgment on scire 
facias to foreclose a mortgage will not extinguish the relation 
of mortgagor and mortgagee, nor discharge either the note or 
mortgage; the right of redemption will still remain.811 

1881. BDoutioD.-The statutory provision as to the en
forcement of the judgment is that "the mortgaged premises 
may' be sold to satisfy any judgment the plaintiif in such an 
action may recover, and the court may award a special writ 
of fieri facias for that purpose, to the county or counties in 
which said mortgaged premises may be situated, and on whicA 
the like proceedings may be had as in other cases of execution 
levied upon real estate; provided, however, that the judgment 
aforesaid shan create no lien on any other lands or tenements 
than the mortgaged premises, nor shall any other real or per
sonal property of the mortgagor be liable to satisfy the same; 
but nothing herein contained shall be so construed as to affect 
any collateral security given by the mortgagor for the payment 
of the same sum of money, or any part thereof, secured by thl' 
mortgage· deed. "88 Since the proceeding by scire facias is 
purely an action at law, and appertains in no respect to the 
jurisdiction of equity, it is held that the execution must bt' 
directed to the sheriif of the county. and not to a master in 
chancery. The court has no power to appoint a master to sell 
the property, and a sale 80 made would be void.1T 

It Marahall T. MaUlT, 2 Dl. 111. •• Rey. Stat. Dl. c. 95, 111. 
n Rockwell y. SenaIlt. 81 DL IT Tucker Y. CoIl"ell, 81 Dl. 552. 

m. 
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OBAPTEB xxx. 
lPOBBCLOSUU BY IUIT 1M BQUITY. 

P.4BT I. JUBtIDIO'l'IOB • 

• aft. .JllrI8cUct101l III General. 
161. Bervtee Of Procea. 
1&1. Mon·~48Dt Defendallt. 
366. Propert7 In Poaeeaalon or 

Receiver. 

§ 368. ContictIDg Jur1acUctlon. 
167. Appellate Jur1acUct1on. 
388. Term1Dat1on of Jarladfctloa. 

§ S81. JurfldictiOll in GeneraL-Jurisdiction to hear and de
termine mits for the foreclosure of mortgages on real estatE' 
is inherent in courts of equity. It is not derived from, nor de
pendent upon, the statutes. Neither does it depend in any de
gree upon the consent or agreement of the parties. It is not 
necessary to such jurisdiction that the mortgage itself should 
make any provision for the foreclosure of the equity of redemp
tion. On the contrary, it is not in the power of the parties to 
prevent the courts of equity from taking jurisdiction in a 
proper case, and enforcing their decree in the usual manner, 
by providing a mode of enforcing the security upon default 
and declaring that it shall be exclusive of all others.1 Jurisdic
tion of the parties being acquired in some proper manner, the 
only other requisite to the action of the court is that the land 
to be affected should lie within its territorial jurisdiction. Beat 
estate is governed only by the law of its situs, and only the 
courts of the state or country within which it lies can hay. 
any jurisdiction over it; it cannot be directly affected by the 
judgment or decree of any foreign court. Hence, although a 
court of equity in one state may make a valid and binding de
cree as between parties who are properly before it, it has no 
power to order the foreclosure of a mortgage on lands sit
uated in another state; and an attempted sale of such lands 
would pass no title. Outside the boundaries of its own state, 
the decree has no effect, except that it may be made the basis 
of another mit in the state where the property lies, and that 
it will have the ordinary couclusive effect of a judgment in 
such second suiV 

1 Guaranty Trust Co. v. Green 
Cove Sprinp • II. R. Co., 189 U. S. 
117. 

I 2 Black, JudllD. 1872: Farm
ers' Loan • Trust Co. v. PoatIl 
Tel. Co., &6 Conn. 114, 11 Atl. _ 

~30 
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§ 383. Service 01 Prooeu.-It is necessary to the validity 
of a decree of foreclosure that the defendant, if within the 
jurisdiction of the court, should have been duly served with 
proceu. But if the sheriff's retum shows that he was per
sonally served with the summons, and his appearance was en
tered by the attomey who filed the answer, he cannot, in a 
subsequent proceeding to enforce the foreclosure decree, deny 
jurisdiction of his person in that suit.· And the same result 
follows if the defendant acknowledges service on the back of 
the summons, and in the same writing authorizes the com
plainant's solicitor to enter his appearance, which is done on 
proof of the execution of the acknowledgment.· Further, a 
recital in a decree of foreclosure that the defendant had been 
duly served with process is conclusive, especially after the 
lapse of a considerable time, unleu there is something in the 
record itself showing that such recital is not or could not be 
true. Proof from outside the record is not admissible to con
tradict it, where such contradiction would affect the rights of 
third persons acquired under the decree.1i And an objection 
that the service on a tenant, whose term had substantially ex
pired, was insufficient, and that a decree pro confesso as to 
him was erroneous, is not available to the mortgagor.1I 

If the mortgage to be foreclosed was executed jointly by a • 
husband and wife, process must be served on both. If there 
is service on the husband alone, it is error to decree foreclosure 
against both the defendants, although it did not appear what 
was the nature of the wife's interest in the mortgaged prem
ises. It was indeed the rule at common law that a summons 
issued against husband and wife might be served on the hus
band alone, with the effect of binding both. But this rule is so 
far changed by the legislation in Illinois in respect to the prop
erty rights of married women that, whenever it is sought, by 

184: Appeal of Pittsburgh .t: st. L
a Co. (Pa.) 4 Atl. Rep. 386: 
LJD,de T. Columbus, C . .t: I. C. Ry. 
Co., 67 Fed. ReP. 993: Brown T. 
Todd (Ky.), 29 S. W. Rep. 621: 
Frank T. Snow, 6 Wyom. 42, 42 
Pac. Rep. 484. 

a Lancastsr v. Snow, 184 IlL 634, 
66 N. E. Rep. 813. The fact that 
the foreclosure summons was serv
ed by a person specially appointed 

by a deputy sheriff pro hac vice 
could not be relied on as a defense 
to q action to enforce payment of 
the bid made by the purchaser at 
the foreclosure eale. Thrift v. 
Fritts, 7 Ill. App. 66. 

'Snell v. StaDley, 63 Ill. 391. 
I RIggs v. Collins (U. S. Clrct. 

Ct. N. D. Ill.), 2 Biss. 268. 
• Brown v. Miner, 128 Ill. 148, 21 

N. E. Rep. 223. 
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a judicial proceeding, to affect the rights of property of a 
feme covert, she must be served with process. And even at 
common law, it was held necessary, when the plaintiff waa 
seeking satisfaction out of the separate property of a wife, that 
process should be served on her.' 

§ 884. HOD-Resident Defendant.-A suit in equity to fore
close a mortgage and satisfy the creditor by a sale of the prem
ises is in the nature of a proceeding in rem, so that service 
of proceaa on absent parties is not essential to give the court 
jurisdiction, a reasonable constructive notice of the action 
being all that is necessary.s If the mortgagor or his successor 
in interest is a non-resident, or is not found, 80 that he cannot 
be served personally with process within the state, the court 
may decree a sale of the property on such substituted or con
structive service of process as the legislature may provide: 
but in such case there is no presumption in favor of the juris
diction of the court, and unless the record shows a compliance 
in all essential particulars with the statute authorizing such 
service, the decree is not valid.1I But a decree of foreclo81U't' 
rendered on service by publication is not void on collateral 
attack, merely because the affidavit for publication was de
fective, when the decree recites due notice by publication, and 
that the defendant could not be found for the purpose of sen
ing him with process.tO And where several parties are joint'd 
8S defendants in the suit, and all are personally served except 
one non-resident, as to whom service by publication is 
attempted, he alone can object that the publication was insufti
eient or irregular; that objection cannot be raised by the other 
defendants.ll In a case where the complainant caused service 
by publication to be made upon the mortgagor, who was a nOD-

T Piggott T. Snell, 69 Ill. 106. 
82 Black, Judgm. 1810; Ruaaell 

v. Brown. 41 Ill. 184; WIlUams v. 
Ivas. 49 Ill. 611. Tbe provlsloJ18 of 
tbe Illinois statute regulating .er
vice of process by pubUeatlonl on 
defendants In proceedings In eban
cery wbo are non-residents or who 
cannot be found, may be seen at 
large In Rev. Btat. Ill. c. 22. 1111-
17. On tbe application of tbls 
statute, see Hamas v. Hamas,110 
Dl. 68: Schaefer v. Klenzel, 123 Ill. 

430: Tbornmeyer v. BI88011, 81 m 
188: Wallaban v. Ingersoll, 117 m 
123: Mlllett v. Pease, 81 m. 3'1'1; 
Tompkins v. Wlltberger, 66 m 
386: Connely v. Rue, 148 Ill. Je7: 
Burke v. Donnovan, 60 Dl. APP. 
24L 

• Swift T. Meyers, 1'1 Fed. Rep. 
37. 

10 Reed,. v. Canleld, 168 Ill. 164, 
4J N. E. Rep. 833. 

11 Fergus v. Tinkham. as DL m. 
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resident, obtained a decree of strict foreclosure, and then sold 
the property to purchasers who made valuable "improvements 
upon it, and afterwards the mortgagor entered an appearance 
and obtained leave to answer, it was held to be proper practic~ 
for hini to file a cross bill, making the purchasers defendants. 
Thereupon it was adjudged that the land should be valued, 
and if its value was found to be less than the mortgage debt, 
a strict foreclosure might be decreed, but with leave to thE' 
mortgagor to redeem. On the other hand, if the land, apart 
from the improvements, was found to be of greater value than . 
the debt, then the mortgagor should be allowed to redeem, as 
in the other case, but if no redemption was made, then a sale 
should be ordered, and the proceeds distributed as follows: 
first, the costs; then to the mortgagee the amount due on the 
mortgage, with any taxes paid by him before he sold the land; 
then to the mortgagor the excess of the value of the land un
improved over the amount of the costs, debt, and taxes; and 
to the purchasers the value of the improvements independently 
of the land.lI 

§ 3815. Property in POll_on of Becelver.-When the mort
gaged property is in the possession of a receiver appointed in 
another suit, in the same or a different court, the mortgagee 
should properly first obtain leave of the court which appointed 
the receiver to bring a bill for foreclosure against him. It is a 
contempt of that court if he proceeds against the receiver with
out asking and obtaining leave, and the foreclosure suit may 
in that case be dismissed on motion of the receiver. But still 
the failure of the complainant to obtain such permission will 
not deprive the court in which his bill is :filed of jurisdiction 
over the suit for foreclosure, nor invalidate the proceedings 
had thereiil, especially when the receiver waives the objection 
by his aequiescence in the proceedings.1S And the objection 
that the receiver was sued without leave cannot be raised by 
the mortgagor, after the latter has entered his appearance, 
filed an answer, and taken part in the examination of the com
plainant's witnesses.it When a decree of foreclosure is ren
dered, and a sale ordered and made, the court may order the 

II Scott v. MIlliken, 60 DL 108. Bank v. BroW1l; lUI Ind. 474, 11 N . 
• 1 IIDlcah., v. Smu... 1&1 m. B. Rep. 858. 

'It, 17 N. II. BeP. 702; Muneie Nat. 14 Jerome v. McCarter, 94 U. S. 
734 • 

• 
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receiver to deliver poB8e88ion of the property to the pur
chaser.11 

§ 366. OoDflictiDg luriadictioD.-Questions of eon1licting 
jurisdiction in foreclosure suits most frequ~ntly arise between 
the courts of the state and the federal courts. These questions 
will be more fully discussed in the chapter relating to mort
gage foreclosures in the courts of the United States. But hert 
it may be remarked that, while a final adjudication in either of 
such courts will generally constitute a bar to any similar pro
ceedings on the same cause of action in the other court, yet 
the mere pendency of an action for foreclosure in a federal 
court will not prevent a state court from taking cognizance 
of a bill for the foreclosure of the same mortgage, if it has 
jurisdiction . of the parties and the subject-matter, and vice 
versa.l8 Also it should be noted that a suit by the receiver 
of an insolvent national bank to foreclose a mortgage given to 
it is not within any of the classes of eases in which the federal 
courts have exclusive jurisdiction, and consequently such an 
action may be instituted and maintained in any state court 
having jurisdiction in other respects.l1 

§ 367. Appellate JurisdictioD.-Ordinarily, a proceeding in 
equity to foreclose a mortgage is not an action "involving a 
freehold," within the meaning of the Act of June 2, 1877 (Rev. 
Stat. Ill. c. 110, § 91), and therefore an appeal from a decree 
of foreclosure should be taken to the Appellate Court, and not 
in the first instance to the Supreme Court.18 But a late de
cision holds that a freehold is involved if, by the defense in 
the case, the homestead is put directly in issue, and the decree 
awards it, and the assignment of errors in the Appellate Court 
also puts it directly in issue.19 

§ 868. Termination of JurisdictioD.-The rights of the par
ties to a suit to foreclose a mortgage are at an end when the 
time allowed for redemption from the sale expires without 
any redemption being effected. Up to that point the court re-

11 Heffron v. Knickerbocker, 6'1 
Ill. App. 336. 

18 See Seymour v. Bailey, 66 Ill. 
288; Atkins v. WabaBh, St. L. .t: P. 
Ry. Co., 29 Fed. Rep. 161. 

IT Witters v. Sowles, 61 Vt. 366, 
18 AU. Rep. 191. 

18 Akin v. Cassiday, 106 Dl. 22: 

Grand Tower Mfg. Co. v. Hall, 94 
Ill. 162; Pinneo v. Knox. 100 m 
4'11; McIntyre v. Yates, Id. 4'16: 
Beach v. Peabod,., 188 Ill. '16. 68 N. 
E. Rep. 6'19. 

18 Kellogg Newspaper Co. T. 

Corn Belt Nat. B. .. L. Aaa'D, 10& 
Ill. App. 62. 
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tains jurisdiction over the cue for proper purposes. But when 
this stage of the proceedings is reached, the title of the pur
chaser at the foreclosure sale becomes fixed and absolute, and 
the jurisdiction of the court whose aid was invoked for the pur
poses of the foreclosure suit tenninates and ceases.20 

PAlIT II. CoIlPUDrDT'S RIGHT OJ' ACTION. 

I 369 .. The Right to Foreclose. 
370. Breach of Condition. 
37L Partial and Succeulve Fore

closures. 
372. lUght to Anticipate Katur

It7 of Debt. 

1373. Same; Notice Of Mortgagee'. 
Election. 

374. Same; -Walver or Forfeiture. 
376. Proceedlnp Agalnat Estate 

of Deceased Mortgagor. 

§ 368. The Bight ~ I'oreclole.-A mortgagee's right to en
force his security by the process of foreclosure and sale is a 
valuable right, which must be considered as forming a part of 
the mortgage contract, and which cannot be divested by 
retroactive legislation. "The remedy thus provided when the 
mortgage is ex('cuted enters into the convention of the parti('s, 
in 80 far that any change by legislative authority which affects 
it substantially, to the injury of the mortgagee, is held to be a 
law impairing the obligation of contracts within the meaning 
of the provision of the Constitution upon the subject.' '21 But 
the mortgagee's right of action depends upon the continu('d 
existence of the debt secured. The existence of the debt which 
the mortgage was given to secure is essential to the life of the 
mortgage; and when the debt is paid, discharged, released, or 
barred by the statute of limitations, or by the judgment of 8 

court, the mortgage is functus officio and has no longer any 
validity or effect.22 But the conditional surrender of notes 
secured by 8 mortgage does not cut off the right to foreclose 
the mortgage for their satisfaction in a case where the condi
tion is not fulfilled.23 On the same principle, after the execu
tion, delivery, and recording of a quit-claim deed, the legal 

10 Stoddard v. Walker, 90 Ill. 
App.422. 

11 Clark v. Re7burn, 8 Wall. 318. 
II EmOI'7 v. Kelghan, 88 Dl. 482. 

A aale of land under a mortgage 
will be enjoined where It Is clear 

from the evidence that the mort
gage debt has been paid. Long v. 
Pomero7, 119 Ill. 600, 8 N. E. Rep. 
194. 

II Pugh v. Fairmount G. • S. 
Min. Co., 112 U. S. 238. 
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etrect of which is to rel~ ~d diacharge a mortgage of rec
ord, a forecloll11l'e by sale under a power in the mortgage is 
void.24 Moreover, it is essential to the complainant's right of 
action that he should be the present owner of the debt seeured 
by the mortgage. His right to maintain the bill may not in
deed be atrected by an equitable assignment of a portion of the 
indebtedn('ss, when he has retained the legal title, as well as 
a large equitable interest,211 but if it appears that the complain
ant is not the o\vuer of the note secured, and has no legal title 
to it, but obtained possession of it tortiously, the bill will be 
dismissed.28 There may also be cases where the mortgagee 
should be held estopped to enforce his rights by foreclosure of 
the mortgage, particularly where his conduct has been such as 
to mislead or deceive innocent third persons whose rights have 
attached to the property in question, and who would be se
riously prejudiced by the enforcement of the lien/" On the 
other hand, third persons, whatever may be their rights and 
interests in the premises, have generally no legal right to com
pel a mortgagee to foreclose his mortgage, if he does not choose 
to exercise the privilege which a breach of the condition gives 
to him.28 

An action at law will lie for suing for the foreclosure of a 
mortgage maliciously and without right. But it must be 
averred and shown, in a manner sufficient to satisfy a reason
able man, that th(' defendant had no other ground for proceed
ing but his desire to injure the plaintitr, and also that the 
attempted foreclosure proceedings terminated favorably to the 
mortgagor; and want of probable cause cannot be inferred 
from the existence of malice.29 

§ 370. Breach of Oondition.-The condition of a mortgag(' 
is the clause reciting the circumstances under which the de
feasance is to become operative and the mortgage itself void. 
A breach of the condition is the failure of the mortgagor to 
discharge the obligation imposed upon him by the terms of the 
instrument, and which the mortgage is given to secure, at the 

If Benson v. Markoe, 41 Minn. 
112. 42 N. W. Rep. 787. 

26 Boone v. Clark. 129 Ill. 466, 
21 N. E. Rep. 850. 

211 Weaver v. Field. 114 U. S. 244. 
27 But see Powell v. Rogers, 105 

Ill. 318. 

28 Hannah v. Hannah (Mo.), 19 
S. W. Rep. 87. 

It Tanton v. Boomgarden, 79 Ill. 
App. 551; Marable v. Mayer, 78 Ga. 
710, 3 S. E. Rep. 429. 
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time IU1d in the manner therein stipulated, whether that obliga
tion be the payment of a sum of money or the performance of 
some other act. Upon breach of condition, the estate is for
feited at law, but in equity the mortgagor retains a right to 
redeem. The object oJ: a suit for foreclosure is to cut off this 
equity of redemption and apply the property to the satisfae
tion of the debt or claim secured. Breach of the condition is 
an essential prerequisite to the mortgagee's right to maintain 
a suit for foreclosure.ao A demand by the mortgagee for the 
payment of the money due under the mortgage is not generally 
necessary to enable him to begin foreclosure proceedings; it is 
enough if the day of payment has passed without payment or 
a sufficient tender.at But such demand may of course be in
cluded in the agreement of the parties. Thus, where the pro
vision is that the mortgage shall be void if the note secured 
shan be paid "within sixty days after demand," a demand of 
payment of the note is necessary to work a breach of condi
tion.a2 But where the mortgagee, before the maturity of the 
debt, declares that he will not accept in satisfaction the amount 
actually due, a forfeiture should not be declared for want of a 
tender.aa Where the mortgage secures several different notes 
falling due at different times, and the provision is that it shall 
become void if the mortgagor shall pay all the notes as they 
become due, a suit for foreclosure may be maintained upon the 
non-payment of the first note.a4 

The payment of the obligations secured by the mortgage may 
also be conditioned upon the performance of other acts, such 
as the acquisition of an outstanding title, or the tender of a 
conveyance from third parties claiming interest in the prop
erty; and the due performance of such conditions will be es
sential to the right to foreclose.all In the case of a purchase
money mortgage, there is often a condition inserted requiring 
a defect in the title to the premises, or a portion thereof, to 

30 A convllyance of the fee by the 
mortgagor with full covenants, or 
a failure to apply the purchase 
money in paying of! the mortgage 
debt, is not such a breach of trust 
as to work a forfeiture of the 
credit due on that debt, so as to 
.. ve an immediate right of fore
closure. Comng v. Taylor, 16 Dl. 
467. 

11 Norton v. Ohms, 67 Mich. 612, 
36 N. W. Rep. 176. 

82 Union Cent. Life Ina. Co. v. 
Curtis, 35 Ohio at. 343. 

8a Gorham v. Farson,119 Ill. 425, 
10 N. E. Rep. 1. I. Fisher v. Mllmlne, 94 Ill. 328. 

all See Gibbons v. Hoag, 96 Dl. 45 . 
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be cured or the title perfected by the vendor before the debt 
secured shall be deemed due and payable; and here the mort
gagee (vendor) must fulfill this condition before he can be per
mitted to foreclose the mortgage.S8 So, where a party who 
owes a debt secured by a mortgage enters into a contract with 
another, by which the latter is to assume the debt, and he in 
turn makes a contract with the mortgagee by which the mort
gage is to be transferred to him upon the performance of cer
tain conditions, so long as the mortgagee remains bound by this 
agreement he cannot foreclose the mortgage against the orig
inal debtor.sT 

In the case of indemnity mortgages, a breach of condition 
occurs when the mortgagee suffers 1088 or damage on the claim 
against which he was to be secured. Thus, a mortgage to se
cure the mortgagee on a debt of the mortgagor's on which he 
was surety, cannot be foreclosed until.the mortgagee has paid 
the debt or some part of it.s8 But where the mortgagor 
covenants to pay, within a fixed time, all debts contracted by 
him for labor and material for the construction of a building, 
and not merely that he would indemnify the mortgagee against 
liens on it, it is not necessary to constitute a default that the 
debts shall have been adjudged liens, or even that claims for 
liens shall have been filed.88 When the mortgage, given to se
cure the payment of certain promissory notes, is conditioned 
"that if any of the notes prove to be insolvent or worthless, 
the mortgage is to be good and valid, otherwise to be null and 
void," it is necessary, to constitute a breach of the condition, 
that the notes or some of them should prove worthless; the 
mere non-payment of the notes does not constitute a breach." 

§ 371. Partial and Successive J'oreclosures.-Where 8 mort
gage is given to secure the payment of a debt in installments, 
or sums of money falling due at different periods, the creditor 

It Weaver v. Wilson, 48 111. 126. 
Where a mortgage Is given to se
cure notes made payable whenever 
the plalntUf shall perfect a certain 
title to the satisfaction of certain 
attorneys named in the notes, the 
mortgage cannot be foreclosed if 
the attorneys named. In good faith 
and from no improper motive, 
withhold their approval of the 
title, even though the title may be 

good in the opinion of the court. 
Church v. ShankllD. (Cal.), 30 Pac. 
Rep. 789. 

aT Crabtree v. Levings, 63 DL 6H. 
II Forbes v. McCoy, 16 Nebr. _ 

20 N. W. Rep. 17. 
•• Houston v. Nord, 39 IDDL 

490, 40 N. W. Rep. 668. 
40 Fetrow v. Merriwether, 6S DL 

276. 
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may foreclose by bill in equity as they severally fall due. He 
is not obliged to wait for the whole indebtedneBB to ripen be
fore he can proceed to collect what is already payable.f1 And 
where interest is stipulated to be paid annually, each year's 
interest constitutes an installment, default in the payment of 
which will give the creditor the right to foreclose. f2 But the 
creditor must include in his foreclosure all the several install
ments or separate obligations which are due at the time of filing 
the bill. The sale on foreclosure will release the land from 
the lien of the mortgage as to any portions of the debt which 
were then due but were not included in the bill and dE'cree.f • 

Whatever amount is due under the mortgage at the time of thE' 
foreclosurE', including taxes paid by the mortgagee for the pro
tection of his security, constitutes but a single and indivisiblE' 
demand j it cannot be split up and collected by several ac
tions. U On the other hand, the mortgagee can foreclose and 
sell only for the amount which is then due according to the 
terms of the mortgage j when one or more installments are dne, 
it is error to render a decree for those which are not yet due. f5 

Where a suit in foreclosure is prosecuted for the non-payment 
of one or more of a series of notes, or of interest coupons, it is 
proper for the decree to direct that the sale of the premises 
shall be made subject to the continuing lien of the mortgage as 
security for the remaining notes and for any further disburse
ments made by the mortgagee under its provisions." It is also 
the settled doctrine of the courts that the legal holder of a 
matured interest coupon is not required to wait until the prin
cipal note secured by the mortgage or deed of trust (or the 
other interest coupons) shall fall due before he can enforce 
his security by foreclosure, notwithstanding that the right to 

U Morgenatem v. Klees, 30 nL 
422; Vansant v. Allmon, 23 Ill. 30; 
Breaaler v. MarUn. 133 Ill. 278. 24 
N. Eo Rep. 1i18. The diamlaaal of 
a blll to fOIecloae a trust deed to 
88tlafy that part of the Indebted
ness which la due, la no bar to a 
second 8ult to foreclose for the 
Interest on the notes not Included 
In the former ault. Telford v. 
Garrels, 132 m. 660, 24 N. E. Rep. 
673. 

t. Morgenatern v. Klees, 30 m. 
422. 

.. Rains v. Mann, 68 IlL J84; 
Smith v. Smith, 32 m. 198. 

H Johnson v. Payne, 11 Nebr. 
269. 9 N. W. Rep. 81. 

U Boston v. Nichola, 47 IlL 363; 
Smith v. Smith, 32 Ill. 198. 

t.} Boyer v. Chandler. 160 Ill. 394, 
43 N. E. Rep. 803; Schlatt T. 

Johnson, 86 Ill. App. 446. Com
pare Hards v. Burton, 79 Ill. 604. 
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foreclose upon non-payment of such coupons is not expressly 
give~ by the mortgage or trust deed.tT 

§ 3'12. Bight to Anticipate llaturity of Debt.-Mortgages 
and deeds of trust frequently contain a provision that the 
creditor may, at his option, declare the entire debt due and 
payable if default shall be made in the payment of any portion 
or installment of the sum secured, or of any installment of 
interest. A stipulation of this kind is not regarded as enforc
ing a penalty or forfeiture of the kind which is odious to 
equity. It merely authorizes an acceleration or anticipation of 
the time of payment, and will be enforced in equity as well 
as at law. Equity may indeed relieve against an oppressive 
or vexatious exercise of the power thus given to the mortgagee, 
but will not otherwise prevent him from enforcing his just 
rights under such a provision.4s Therefore, when the mortgage 
contains a stipulation of this kind, and the contemplated de
fault has been made, and the mortgagee has exercised his 
option to call in the entire debt secured, he may bring and 
maintain his suit in equity for a foreclosure of the mortgage for 
the whole amount of the debt.49 And when the mortgage 
covenants that all the notes secured shall become due upon 
default in the payment of any of them, the fact that the pay-

"Silverman v. Silverman, 189 
111. 394. 69 N. E. Rep. 949 (amrm
Ing Silverman v. McCormick, 90 
Ill. App. 120); Boyer v. Chandler. 
160 Dl. 394. 43 N. E. Rep. 803; 
Schlatt. v. Johnson, 86 Ill. App. 
446. 

48 Magnusson v. Williams. 111 
Ill. 460; Houston v. Curran, 101 Ill. 
App. 203; Hoodless v. Reed. 112 Ill. 
105, 1 N. E. Rep. 118; Ottawa 
Plank Road Co. v. Murray. 16 Ill. 
336; Holland v. Sampson. (Pa.) 6 
AU. Rep. 772; supra. I 64. Com
pare Tiernan v. Hinman, 16 Ill. 
400. In Condon v. Maynard, 71 
Md. 601, 18 AU. Rep. 967. it was 
said: "As the appellant expressly 
covenanted that a failure to pay 
the taxes would authorize an ex
ercise of the power of sale con
tained In the mortgage, his objec
tion that there has been no breach 

justifying the sale cannot be sus
tained. Such a covenant was law
ful, and there Is nothing In the 
record to Indicate that ita enforce
ment was designed for the mere 
purpose of oppression. Had these 
taxes been but a few days In ar
rear when Maynard [the mort
gagee] advertised the property for 
sale, a different question might 
perhaps have been presented; be
cause a court of equity Is always 
reluctant to lend any aid towards 
consummating oppreB8ive con
tracts, especially when Its Inter
vention would. In effect, result In 
the enforcement of a forfeiture. 
But no such dlmculty arises here." 

6' Terry v. Trustees of Eureka 
College, 70 Ill. 236; Ottawa Plank 
Road Co. v. Murray, 16 Ill. 336; 
Hoodless v. Reid, 112 Ill. 106. 
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ment of one of them qepends on an outstanding title being 
procured by the mortgagee, does not prevent a foreclosure in 
case of default in the payment of another of the notes.so 
And where several notes ar.e secured by the same mortgage 
and pa88ed to different holders, and it is provided that if 
de~ult is made in the payment of either or any part of them, 
the whole principal sum secured by the various notes shall 
immediately become due" at the option of the legal holder or 
holders, or any or either thereof," a creditor may foreclose on 
default in the payment of any of the notes, although such 
default does not affect him directly, the note which he himself 
holds not being yet due.1I1 

A similar right may be given to the mortgagee upon the 
breach of other conditions than that for the payment of the 
debt. Thus, if the mortgage contains a clause giving the 
mortgagee the right to declare the debt due and payable upon 
the breach by the mortgagor of any of his covenants or agree
ments, and one of the covenants binds the mortgagor to keep 
down taxes on the property, the mortgagee will have the right 
to declare the principal due and to begin foreclosure proceed
ings upon the mortgagor's failure to pay taxes, without regard 
to the terms of the note evidencing the debt.1I2 But this power 
will not be inferred from ambiguous provisions, and close 
attention must be paid to the terms of the mortgage in this 
regard. Thus, a provision that, on default in the payment of 
any installment of interest, it shall be lawful to sell the mort
gaged premises, docs not make the entire debt due on such 
default." In examining the question of this power on the 
part of the mortgagee, the mortgage or trust deed and the 
note which it secures, being contemporaneous instruments, 
must be considered and construed together.lI~ Where the pro
vision is that, upon default in the payment of either of the 
notes secured, all shall become "immediately due at the option 
of the holder," the words "immediately due" are construed 
as meaning" due immediately upon or after the holder's elec
tion," and he is not bound to elect immediately after default.lill 

110 Wisner v. Chamberlin, 117 Ill. 
668, 7 N. E. Rep. 68. 

11 Hennessy v. Gore, 36 Ill. App. 
69 •• 

12 Gray v. Robertson, 17. IlL 2.2, 
i1 N. Eo Rep. 2.8. 

II Brokaw v. Field, 33 Ill. App. 
138. 

u Gregory v. Marks, 8 Blss. C. 
C .• 4, Fed. Cas. No.6, 802. 

GG Wheeler &: Wilson Mfg. Co. v. 
Howard, 28 Fed. Rep. 74L 
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Upon Buit to foreclose the mortgage, under a power of this 
kind, an assignee of the equity of redemption, who has assumed 
the mortgage debt, has such an interest &s will entitle him to 
object to any provisions in the decree not warranted by the 
actual terms of the mortgage.lle 

§ 373. Same; Notice of Mortgagee 'a E1ectiOD.-When a 
mortgage or trust deed provides that, in case of default in 
the payment of any installment of principal or interest, the 
entire debt shall become at once due and payable at the option 
of the mortgagee, it is not necessary that any particular act or 
form of expression should be used for the purpose of declaring 
such option.IIT The formation of an intention in the mind of 
the person who has the option to declare the debt due, accom
panied by any affirmative act or declaration evincing such 
determination, will be sufficient. The preparation of a bill to 
foreclose, and authorizing the same to be filed, is sufficient 
evidence of the intention to exercise the option.lIs Thus, in 
one of the cases it was said: "When the first series of notes 
became due and payment was not made, three of the holders 
of the notes called on the trustee and informed him that they 
wanted their money. They then prepared a notice in writing, 
addressed to him as trustee, in which they called upon him to 
foreclose the deed of trust because of default in the payment 
of the principal debt. They did not declare in so many words 
that, on account of a default in the payment of a part of the 
debt, they elected to declare the whole debt due, but such was 
the import of what was said and done;" and this was held 
a sufficient declaration of election.IIB Moreover, if the mort
gage or deed makes no provision for notice of the exercise of 
such an option, neither the mortgagor nor those claiming under 
him can be permitted to insist upon notice of the exercise of 
the option as a condition precedent to th(> right of the mort
gagee to file a bill to foreclose for the whole debt.eo If the bill 
for foreclosure contains a declaration that the mortgagee elects 

II Jones v. Ramsey. 3 Ill. App. 
303. 

n Harper v. Ely, 56 Ill. 179; 
Owen v. Occidental BuUding & 
Loan Ass'n, 55 Ill. App. 347. 

n Brown v. McKay, 151 Ill. 315, 
37 N. E. Rep. 1037. 

liD Heffron v. Gage. 149 IlL 1111. 
36 N. E. Rep. 669. 

10 Brown v. McKay, 161 Ill. 315, 
37 N. E. Rep. 1037; Hoodlees v. 
Reed, 112 111.106.1 N. E. Rep. 118; 
Princeton Loan .I: T. Co. v. Mun
son, 60 Ill. 371; Cundiff \". Brokaw, 
7 Ill. ApD. ~ n 
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to consider ~e whole debt due, according to the terms of the 
mortgage, that will be sufficient in itself.81 And the mortgagor 
receives all the notice to which he is entitled by the mere filing 
of the bill.81 So, where the mortgage stipulates that it may be 
foreclosed upon failure to pay the taxes on the premises when 
the same are by law due and payable, the mortgagee, as soon 
as the taxes are delinquent, may pay them and then at once 
foreclose. It is not necessary for him to notify the mortgagor 
that the taxes are due (the mortgagor being bound to know 
that fact for himself), nor to warn him that he is about to pay 
the same, or that he has paid them.8S Of course the mortgage 
or deed of trust may provide not only for a declaration of thf> 
creditor's option upon default, but also for notice to the mort
gagor; and in this case, its terms must be fully complied with. 
Thus, where, by the terms of the mortgage, the principal debt 
does not become absolutely due upon the failure to pay interest, 
except at the election of the trustees, as declared and notified 
by them to the mortgagor, th(> right to foreclose for the whol!.' 
debt must be established by such declaration and notice; 
failure to pay interest alone is not enough.8• 

§ 374. Same; Waiver of I'orfeiture,-A clause in a mort
gage permitting the mortgagee to declare the whole debt du(' 
and payable upon default in the payment of any installment 
of principal or interest, is for the benefit of the mortgagee, 
and he is not bound to take advantage of it unless he chooses. 
And even after he has elected to declare the principal sum due. 
for default in the prompt payment of interest, he may, upon 
the payment of the interest or for any other reason satisfac
tory to himself, waive his election and permit the contract as 
to the time and terms of payment to continue as it was origi. 
nally. But the mere acceptance, after a default, of the amount 
of the interest then due is not in itself a waiver of a prior 
notice of election to declare the principal due, though wh('re 
such interest is accepted as the entire amount then due. it 
becomes a question of fact whether the acceptance was intended 

81 JohDBOn v. Van Vel80r, 43 
Mlch. 208, 6 N. W. Rep.266. 

n Sweeney v. Kaufman, 168 Dl. 
233, 48 N. E. Rep. 144, afllrmlng 
64 III. App. 161; Heffron v. Gage, 
149 Dl. 182, 86 N. E. Rep. 569; 

Owen v. Occidental Building & 
Loan Ass'n, 55 Ill. App. 847. 

II Ellwood v. Walcott, 82 Kans. 
626, 4 Pac. Rep. 1056. 

"Chicago, D. & V. R. Co. v. 
Fosdick, 106 U. S. 47. 
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as a waiver of the election or not.811 So, a foreclosUre 88 to 
one note on default of its payment, is no bar to a subsequent 
suit for foreclosure as to the other notes secured by the same 
mortgage, which the mortgagee might have decIai-ed due at 
that tUne, if he had chosen to exercise his option.88 Where the 
mortgagor is declared to be in def.ault in the payment of one 
of several coupon notes secured by the mortgage, the mort
gagee, by accepting payment of a subsequent coupon note, or 
of interest, after his declaration of forfeiture, does not, as 
against the mortgagor, waive the effect of such declaration.87 

§ 371;. Proceedings agaiDst Estate of Deceaaed Mortgagor.
The right to foreclose a mortgage or deed of trust against 
lands of a deceased person is not barred by a failure to exhibit 
the claim to the probate court for allowance within two yean 
after letters are granted, under the statute providing that all 
demands not so exhibited shall be forever barred unless the 
creditor shall find other estate not inventoried or accounted 
for.88 Hence a mortgagee, rt>lying entirely on his security, 
need not probate his claim. but may foreclose on default against 
the property covered by the mortgage; and his rights in this 
respect are not affected by the fact that the executor includes 
the mortgaged property in his inventory of the estate a." 
assets. But if the mortgagee desires to have recourse to the 
inventoried assets, in the event of a deficiency after the sale 
of the mortgaged premises, he must present his claim for allow
ance by the probate COurt.811 Also it is held that a mortgagee 
is not estopped from foreclosing by appearing and allowing a 
default in proceedings to sell the land and pay the debts of 
the deceased mortgagor, where his rights were set out in the 
petition to sell and the decree protects his interests. TO 

sa Van Vllsalngen T. Lens, 171 
Ill. 182, 49 N. E. Rep. 422. And 
see Moore T. Sargent, 112 Ind. 484, 
14 N. E. Rep. 488. 

.. Breaaler T. Martin, 84 nt. App; 
122. 

.T Ro1l8toa T. CurraJl., 101 Ill. 
App.281. 

.. Klttred&e T. Nlcholee. 181 IlL 

410, 44 N. JIl. Rep. 1'.2, aIlrmIDI 
60 Ill. App. 604. 

•• Waughop T. Bartlett, 166 m. 
1M. 46 N. E. Rep. 1.7, aIlrmtlll 
61 m. App. 8U. And IIee McClure 
T. Owens, 38 Ark. m. 

fO Kittredge T. Nichol .. 10 nL 
no, .. N. B. Rep. 7d, aIlrmbIr 
60 In. App. 8M. 
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I 878. Statutory LlmltaUOIl 
ForecIOll1lreB. 

as to § 879. Adverse Poaaeaslon. 

m. ACUon After Debt Is Barred. 
878. Circumstances .ArresUng the 

Statute. 

380. LlmltaUon In Cue of Abso
lute Deed. 

§ 3'16. Statutory Limitation &8 to PoreclCllUr8l.-It is pro
vided by statute in Illinois that "no person shall commence an 
action or make a sale to foreclose any mortgage or deed of 
irust in the nature of a mortgage, unless within ten years after 
the right of action or right to make such sale accrues. ' '11 Wht'n 
notes secured by mortgage are reduced to judgment after their 
maturity, the statute of limitations begins to run against the 
right to foreclose at the date of such judgment.TI Ordinarily, 
it is said, a plea of the statute of limitations is a personal 
right, and if the mortgagor does not plead it in an action to 
foreclose, a junior mortgagee cannot han the sale set aside on 
the ground that the proceedings were barred, at least where he 
never had the legal title or the possession, was not a party to 
the foreclosure proceedings, and merely stands upon such 
rights as his mortgage gives him.fa Bnt·in an action for fore
closure against the heirs of the mortgagor, he being dead, the 
defendants may plead the bar of the statute just as their 
ancestor might have done if he were alive and a party." 

§ 8T1. Action after Debt is Barred-The mortgage being 
regarded in equity as a mere incident to the debt which it 
secures, and depending for its vitality upon the continued 
existence of the debt as an enforceable claim, there can be no 
foreclosure of the mortgage after the time at which an action at 
law upon the mortgage debt would be barred by the statute of 
limitations. The rule is that, where there is a legal remedy anel 
an equitable remedy in respect to the same subject-matter, the 
latter is under the control of the same statutory bar as the 

71 Rev. Stat. DI. c. 88, I 11. As 
to the application of this statute 
to mortgagos made before Ita en
actment, see Von Campe v. City of 
Chicqo, 140 III. 361, 29 N. B. ReP. 
892: Drury v. Henderson, 143 D1. 
81i, U N. B. Rep. 188. 

TI Lltch v. Clinch, 188 m. 410, 
2, N. m. Rep. 679. 

TI Sanger v. NlghtlDple, 112 U. 
S.176. 

"Fraser v. Bean, 98 N. Car.IIf. 
I S. B. Rep. lD. 
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former. Consequently, when the statute has run at law against 
the mortgage debt, equity will not entertain a bill for fore
closure of the mortgage, unless, perhaps, in cases where the 
complainant shows his delay to have been justifiable.TII So, 
there can be no foreclosure of a mortgage where original 
proceedings to that end were dismissed for want of prosecution, 
and the mortgage note is barred by the statute when the new 
bill is filed.T8 

Conversely, it is held that, so long as the mortgage indebt
edness exists as a binding obligation upon the mortgagor, the 
mortgage may be foreclosed upon the mortgaged premises 
against him or his grantee; and the rule that the mortgage, 
as a mere incident of the debt secured, is barred only when 
the debt is barred and not before, is not changed or affected 
by section 11 of the limitation law, cited in the preceding see
tion.TT Thus, if the debt secured by a recorded deed of trust 
has been kept alive by a purchaser of the property, who 
assumed the debt and for a sufficient consideration agreed to 
pay it, a grantee of such purchaser takes subject to the incum
brancE.>, and cannot plead the statnte of limitations to defeat 
foreclosure while the debt remains alive.T8 . 

§ 378. Circumstances Arresting the 8tatute.-Tbe statute of 
limitations, in respect to actions on bonds, promissory notes, 
and other evidences of debt, provides that if any payment or 
new promise to pay shall have been made in writing within 
or after the period of ten years originally allowed for the com
mencement of such actions, then the right of action shall con
tinue until ten years after the time of such payment or promise 
to pay.TII This section is to be read and construed in connec
tion with the section relating to the limitation of actions for 

15 Harding v. Durand, 138 Ill. 
616, 28 N. E. Rep. 948; Quayle v. 
Guild, 91 Ill. 378; Hancock v. 
Harper, 86 Ill. 446; Carter v. Tlce, 
120 Ill. 277, 11 N. E. Rep. 629; 
Pollock v. Malson, 41 Ill. 616; 
March v. Mayers, 86 Ill. 177; Em
ory v. Kelghan, 88 Ill. 482; Mc
Mman v. McCormick, 117 Ill. 79, 
7 N. E. Rep. 132; Boone v. Cole
hour, 166 Ill. 306, 46 N. E. Rep. 
263. 

TO Merritt v. Merritt, 33 Ill. 
App.63. 

TT Hibernian Banking Asa'n ,. 
Commercial Nat. Bank, 167 111. 624, 
41 N. E. Rep. 919; Richey v. Sin
clair, 167 Ill. 184, 47 N. E. Rep. 
364; Murray v. Emery, 187 Ill. 408, 
68 N. E. Rep. 327; Jones v. Lander, 
21 Ill. App. 610. 

TS Murray v. Emery, 187 Ill. 408, 
68 N. E. Rep. 327, amrmlng 86 III. 
App. 348. 

70 Rel'. S~at. Ill. c. 83, I 16. 
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the foreclosure of mortgages, above adverted to, and conse
quently an action to foreclose a mortgage is not barred when 
payments on the note or bond secured thereby have been made 
within ten years before filing the bill.80 But an unaUthorizt'~ 
payment by the widow of the mortgagor, on a mortgage indebt
edness on property in which she has but a homestead and 
dower interest, will not operate to remove the bar of the 
statute of limitations from the indebtedness 'as against th 
heirs, who own the fee.81 In accordance with the statute, the 
recognition of the debt by the mortgagor as a subsisting obliga
tion, with' his written promise to pay it, will'take it out of the 
bar of the statute, although the time of limitation may have 
already expired.82 But an acknowledgment made by the mort
gagor to a stranger of the existt'nce of the debt secured by the 
mortgage, without any express promise made to the mortgagee 
to pay such debt, will not prevent the bar of the statute from 
applying in a suit to foreclose the mortgage.88 

It is also to be observed that where the mortgagee, after 
eondition broken, and before the debt becomes barred by the 
statute of limitation, takes possession of the mortgaged prop
erty, the statute will not run against the mortgage debt while 
he retains such possession. In a case where a mortgagee had 
taken possession under these circumstances, it was said that 
.. by so doing she pursued one of the recognized modes, under 
the law, for the collection of the mortgage debt. She occupied 
the same position in that regard as an original mortgagee in 
pClssession, and became liable to account for the rents and 
profits actually received, or which by proper diligence sht" 
might have received, to be credited upon the indebtedness 
from year to year. Manift"stly, while she was thus proceeding 
to collect the debt, in a lawful manner, no statute of limita
tions could run against her. She had the right to remain in 
possession until the debt was fully satisfied. "84 It is also a 
rule that the statute of limitations will not run while the mort
gagor resides outside the limits of the state; and the fact that 

80 Bchllrerstetn v. AmBOn, 12S 
01. 882, 15 N. E. Rep. 276; Aetna 
Life. Ins. Co. v. McNeely, 166 Ill. 
640, 46 N. E. Rep. 1130. 

81 Aetna Life Ins. Co. v. Mc
Neely. 166 Ill. 540. 46 N. E. Rep. 
1130. amrmtng 65 Ill. App. 222. 

82 Harding v. Durand, 38 II!. 
App. 238; Kreitz v. Hamilton, 28 
Ill. App. 666. 

.. Btddel v. Brizzolara, 64 Cal. 
3M, 80 Pac. Rep. 609. 

84 Fountain v. Bookstaver, '141 
Ill. 461, 31 N. E. Rep. 17. 
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a mortgagor of real estate situated in Dlinois removed to and 
resided in another state for such a length of time as would 
defeat an action at law upon the note secured by the mort
gage will not affect the creditor's right to proceed in chancery 
for the foreclosure of the mortgage.81S 

§ 3'18. Adverse P08seasion.-Under the general limitation 
law, possession of real property for seven years, with the pay
ment of taxes thereon, gives a title by adverse possession. But 
this statute cannot be invoked by a grantee of the mortgagor 
to bar a foreclosure proceeding against him. From the peculiar 
relation of a mortgagor and mortgagee, and the fact that a 
purchaser from the former succeeds only to his rights, with 
notice of the incumbrance, and the consequent privity between 
the parties, it is held that the possession of such a purchaser 
must be considered as in subordination to the mortgage, and 
not hostile or adverse to the mortgagee; and it cannot cease to 
be of that chuacter until there is an open disclaimer of holding 
under it, and the assertion of a distinct title, with the knowl
edge of the mortgagee.88 But on the other hand, it is a general 
rule that if the mortgagor, after breach of condition, has been 
permitted for twenty years to retain the possession of tbe 
mortgaged premises, the mortgage will be presumed to have 
been discharged, unless circumstances can be shown sufti~iently 
strong to rebut the presumption, such as payment of interest, 
or a promise to pay the debt, or an acknowledgment by the 
mortgagor that the mortgage is still a subsisting incumbraneE', 
or the like.8T And while this is not an act of limitations, nor 
indeed founded on any statute at a11, yet the presumption thus 
raised, if not successfully rebutted, will defeat the action of 
foreclosure as effectually as would the bar of the statute. 

§ 380. Limitation in Oase of Absolute Deed.-Where the 
grantor in a deed, which is absolute in form but intendE'd 
merely as a security for the payment of a debt, in the naturE' 
of a mortgage, remains in the possession of the premises after 
failure to perform the condition on which he was to receive a 
re-conveyance of the land, he holds as a tenant at will; and 
the only statute of limitations which he can set up as a bar 

81 Wooley v. Yarnell, 89 Dl App. 
&9&; Harding v. Durand, 36 Ill. 
App.238. 

II Medley v. Elllott, 62 Ill. &32: 

Brown v. DevtDe, 61 Ill. 260; 
Palmer v. Snell, 111 nI. 161. 

81 Locke v. Caldwell, 91 nI. 41'1; 
Hughes v. Edwards, 9 Wheat. 481. 
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to a foreclosure by the grantee is that of twenty years' adverse 
pOBSe88ion. 88 . 

PABTIIV. PARTIES IIf FOIlBCLOBUBB. 

1881. General Rule as to Parties. 
882. Joint Mortgagees and Hold

ers of Separate Notes. 
383. Mortgagee's Succeeeor In In

terest. 
38f. Representatives of Deceaaed 

Mortgagee. 
386. Assignee of Mortgage as 

Plaintiff. 
386. Trustee and Beneftclarles. 
387. Corporation and Stockhold

ers. 
388. Subsequent Purchaser from 

Mortgagor. 

§ 389. When Mortgagor Not a Nec-
eS8&ry Party. 
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39 •• Wife of Mortgagor. 
396. Personal Representatlves of 

Deceaeed Mortgagor. 
896. Helre of Mortgagor. 
397. Junlor Incumbrancera. 
398. Senior Incumbrancera. 

§ 381. 0eDera1 Rule as to Parti •• -It is the duty of the 
complainant, in an action for the foreclosure of a mortgage, 
to join, as parties, all persons who have rights or interests 
in the mortgaged premises such as may be affected by thE" 
decree. •• It is one of the cherished objects of a court of equity 
to avoid. a multiplicity of actions concerning the same subject
matter, by bringing all of the parties interested before it, and 
making a full and complete settlement between them of their 
respective rights. Hence the general rule that all persona 
ought to be made parties whose rights or interests may be 
affected by the decree. This rule is especially applicable to 
the case of a foreclosure, where a sale of the mortgaged prem
ises is sought. All persons having an interest in the equity of 
redemption, and in the distribution of the surplus, are highly 
proper if not indispensable parties. Such are subsequent pur-
chasers and incumbrancers. "88 A distinction must of course 
be made between proper parties and neceBSary parties. But 
as to the latter, it is said that if any such persons cannot be 
reached by proceBS and do not voluntarily appear, the bill 
must be dismiBSed; when a decree can be made as to those 

II Reed v. Kidder, 70 D1. App. 8. Montgomery T. Brown, 7 D1 • 
• 98, citing Locke v. Caldwell, 91 681. And see Robbins v. Arnold, 
m U'l. 11 D1. App. f34. 

lot 
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present without affecting the rights of those who are absent, 
the court may proceed; but if the interests of those present 
and those absent are inseparable, the obstacle is insuperable.to 

A party may be brought in under a general allegation that he 
has or claims to have some interest in the equity of redemp
tion; and if he does not disclaim all such interest, he is prop
erly retained as a defendant, and cannot claim immunity from 
liability for costs.lt But although one who was a party to 
the transaction out of which the mortgage originated might 
properly enough have been made a party to the foreclosure suit, 
yet the omi88ion to join him will not be fatal; he will simply 

v not be bound by the proceedings taken in the suit.l • D'nless 
there is some special ground of equitable jurisdiction, a third 
person who is liable for the mortgage debt in the character of 
a guarantor, surety, or indorser for the mortgagor, cannot be 
made a party defendant, with the purpose of recovering a 
judgment against him for the deficiency; the remedy against 
him is at law." And so, on bill to foreclose a mortgage, a 
receiver of one of the mortgagors, appointed on a bill by that 
mortgagor against another to wind up and settle a partner
ship, where no conveyance of the mortgagor's property has 
been made to the receiver, will not be a necessary party." 

§ sa. Joint 1IIorteaIMI and Holders of Separate No.
The holders of two notes may join in a bill for foreel()81ll'f, 
where the notes are for the same amount, and the same land is 
pledged in one mortgage for their security, on the principlt 
that where several persons have distinct rights against a com
mon fund, they are allowed to file a bill for the purpose of 
promoting tht'ir right against the common fund liable to their 
demand.ls And where the mortgage was given as security for 
the payment of several different notes, which have become the 
property of as many different holders, the aBBignee of any one 
of the notes, the same having matured and remaining unpaid, 
may institute foreclosure proceedings in his own name. But 
in such cue the holders of all the other notes must be jointd 
as parties, in order that the court may do complete equity by 
determining the amount and priority of their respectiff' 

10 Rlbon T. Chicago. R. I ... P. 
R. Co •• 16 Wall. 446. .1 Botsford v. Botsford •• 9 Mlch. 
29. 12 N. W. Rep. 897. 

I. Dow v. Seel7. 29 D1 •• 96. 

II Walsh v. Van Horn, U DL 
App.170. 

If Hetrron T. Gap. 149 DI. 112. 
36 N. B. Rep. 669. 

II Pogue v. Clark, Z6 Ill. 16L 
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claima." Even where the owners of some of the Dot. secured 
by a mortgage or deed of trust are unknown to the complainaD.t 
in a bill for foreclosure, they are nooelll&ry partiel if the pro
ceeding may affect their rights, and must be joined.OT But it 
is now ruled that if some of the notes secured by the mortgage 
have not yet matured, the holders thereof are not neceSBary 
parties to a suit for foreclosure brought by the owner of one or 
more of the notes which have matured, provided the bill does 
not seek for any relief which may injuriously affect the holders 
of the unmatured notes, but only asks for a sale of the premist's 
subject to the balance due or to become due under the mort
gage.08 

§ 383. Morlpcee's 8ucceuor in Intered.-If the owner 
or a mortgage has been adjudged a bankrupt, an action for tha 
foreclosure of the mortgage may be maintained by his assignee 
in bankruptcy or by a receiver appointed in that proceeding.1 

So it is held that a receiver appointed in a suit against an 
insolvent corporation, and •• authorized and directed to insti
tute such suits at law and in equity as in his judgment may be 
nccelll&ry against all persona who are indebted to said corpora
tion, or against whom debts are claimed by said corporation, 
and who fail or refuse to pay without suit," has authority to 
file a bill as sole complainant for the foreclosure of a mortgage 
given to the corporation/~ And a mortgage taken by a 
guardian of a minor, as security for a loan of money of his 
ward, may be foreclosed, after his death, by the person 
appointed as his successor in the guardianship.' 

18M. BepreaeDtativea of Deceased Mortpgee.-The rule of 
the common law required the heirs of a deceased mortgagee to 
be joined with the administrator in proceedings to foreclose 
the mortgage. This rule rested on the ground that the heir 
was the only person who could reconvey the estate to the mort
gagor. But the statute of Illinois having now provided that a 
mortgage may be released or satisfied of record by the executor 

•• M7er8 v. Wright, 33 Ill. 28f; 
lI'onk v. McRe7Dolds, Id. f81; 
Koester v. Burke, 81 nt .,6; 
:Flower v. JlHwood, 66 Ill. fa8; 
Preeton v. Hodgen, 50 nt 56; 
Liebe T. Clabaugh, 59 nt 138. 

17 BL Loula Brewing Aaa'n v. 
Oeppart, 9& III. App. 187. 

.8 Bo7er v. Chandler, 180 nI . 
39f, ., N. B. Rep. 808. 

I Iglehart v. Bierce, 38 Ill. 183. 
I Comer v. Bl'Q', 83 AlL 217, 8 

South. Rep. liM. 
a Norton T. Ohms, 67 lOeb. Sa, 

36 N. W. ReP. 176. 
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or administrator of a deceased mortgagee, the reason for the 
common-law rule no longer exists in that state. Moreover, 
notes and mortgages have now come to be regarded as mere 
personal assets, which paBB to the personal representatives of 
the mortgagee upon the latter's death. So that the modern 
doctrine is that the executor or administrator is the propel' 
complainant in a bill to foreclost> the mortgage, and the heirs 
are not necessary parties.· And a husband whose wife has died 
intestate cannot sue on a note and mortgage executed to 'tel', 
without first taking out letters of administration on her 
estate.1I 

§ 3815. Assignee of Mortgage &I Plaintm.-It was shown in 
earlier sections of this work that a suit to foreclose a mortgage 
which has been assigned, if begun by scire facias, should be 
brought in the name of the mortgagee for the use of the 
assignee j but if by bill in equity, it should be in the namt" 
of the real owner of the debt secured. In the latter case, the 
name of the original mortgagt>t" should not be used as com
plainant, but an error in this respect is amendable. The 
assignor is not even a necessary party to the aBBignee's bill 
for foreclosure.s So, the holdt'r of a bond and mortgage, 
claiming to own the same by gift from tht> mortgagee, though 
he may have pledged the same to secure a loan, is a proper 
party to a bill by another, claiming adversely, to foreclose 
the mortgage j and if he is not made a party to the bill, he 
will not be concluded by the decree, and his assignee may 
maintain a bill to impeach the decree on the ground that tht> 
party so foreclosing the mortgage did not own the securities 
and had no equitable title to the same.T 

§ 386. Trustee and Beneflciaries.-A bill to foreclose a deed 
of trust in the nature of a mortgage is properly brought in the 
name of the trustee, joining with him as complainants the 
present owners of the notes or other obligations secured. But 
if the beneficiaries are very numerous, they need not be madt' 
parties to the bill, being sufficiently represented by the trustee.s 
If the holders of some of the notes or bonds secured apply to 

4 Citizens' Nat. Bank v. Dayton, 
116 Ill. 257, 4 N. E. Rep. 492; Day
ton v. Dayton, 7 Ill. App. 136; 
Marsh v. Wells, 89 Ill. App. 485. 

I Clark v. Clark, 76 Wis. 306, 45 
N. W. Rep. 121. 

e Supra, II 192, 357. 
T WeIUngton v. Heermana, 110 

Ill. 564. 
8 Chicago 01; Great Western R. 

R. Land Co. v. Peck, 112 111.408. 
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the trustee to whom the deed of trust was executed, to take 
steps for its foreclosure, upon default, and he refuses to do 80, 

they may bring a suit for that purpose, making the trustee 
and any other holders of the notes or bonds, who refuse to join 
them in the suit, defendants therein.s The trustee, however, 
is in all cases a necessary party, and a bill which fails to make 
him a party is demurrable.lo Where the deed of trust gives 
the trustee the right to declare the bonds due upon default in 
the payment of interest, and a suit is brought under that pro
vision at the request of ODe of the bondholders, the decree may 
include all the other holders of the bonds, whether they for
mally pray for a foreclosure or not.n A bill filed by thp 
beneficiary in the trust deed and the trustee therein suBiciently 
indicates the representative character of the latter, though th(ll 
word "as" does not precede the word "trustee," when tmch 
trustee has no other relation to the suit.12 And when the com
plainant in a foreclotmre proceeding is the owner and holder of 
the note secured, and is the same person named as trustee in 
the deed of trust, and is known to the defendant as such, it is 
not necessary that he should also be joined in the suit in his 
capacity as trustee.18 

§ 387. Corporation and 8tockholden.-Where a bill for 
foreclosure is brought against a corporation as mortgagor, the 
stockholders are not necessary parties defendant. In making 
this decision the court said: "The corporation represents the 
stockholders in bringing and defending suits to which the 
corporation is a party." But the court added: "It is not 
intendl!d to intimate that, in a case where the stockholders 
have a right upon well-defined grounds to defend their own 
interests in a suit against the corporation, they may not, af'! 
stockholders, be permitted, in the discretion of the trial court, 

• Omaha Hotel Co. v. Wade, 97 to a federal court on the ground 
U. S. 13. of a separate controversy between 

10 Harlow v. Mister, 64 Miss. 26, citizens of dUfel'tlnt states. Maher 
8 South. Rep. 164. In a suit In v. Tower Botel Co., 94 Fed. Rep. 
equity to foreclOBe a trust deed. 225. 
the trustee Is a neceBsary p~rty " Chillicothe Paper Co. v. 
defendant, !lnd the controverso] 1:1 '\. ileeler, 68 Ill. App. 343. 
not severable, as between such 12 K1DBella v. Cahn, 186 TIl. 208, 
trustee, the owner of the equity 56 N. E. Rep. 1119, aftlrmlng 85 
of redemption, and subsequent In- Ill. App. 382. 
cumbrancera, 80 as to be removable 13 Dearlo,"e v. Batterman, 102 

I!l. App. 32{l. 
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to intervene. But upon the mere ground that they are stock
holders, and therefore per Ie necessary parties defendant, we 
hold that no right to intervene exists. "It 

§ 888. Subsequent Purchaser from Mortgagor.-A purchaser 
or grantee of the mortgagor's equity of redemption in the 
mortgaged premises, taking title after the execution of the 
mortgage and before the institution of proceedings for the 
foreclosure of the- same, should be made a party defendant. If 
he is not joined, the court has no jurisdiction over him, and 
cannot bind him by its decree. As to him the decree is'a mere 
nullity. His rights cannot be changed, enlarged, diminished, 
or cut off by the decree. As to other parties properly joined, 
the decree is not invalid merely for the failure to join such 
purchaser, and the legal title to the property will be sold at 
the foreclosure sale and will pass by the master's deed. Tbe 
purchaser, not joined, simply retains the right which he had 
before the suit, to wit, the right to redeem the property. This 
right he may still exercise without abridgment by the fore
closure proceedings, If a strict foreclosure was decreed, still 
the purchaser, in the case supposed, may assert in equity his 
right to redeem. If the sale of the property was ordered and 
made under the usual terms, such purchaser may claim his 
right of redemption as against the foreclosure purchaser; and 
it should be carefully noted that this right of redemption is 
the equitable right to redeem, and not the right of redemption 
from the sale given by the statute. And further, not being a 
party to the decree, such purchaser will be at full liberty in a 
subsequent proceeding to contest the validity of the mortgage, 
and assert rights adversely thereto.tII On similar principles, 
one who is in possession of the land under a contract for its 
purchase from the mortgagor should be made a party to the 
suit for foreclosure.18 But one who merely holds an unre-

a Gunderson v. IlUnols T. & S. 
Bank, 100 Ill. App. .61, dinned 
In 199 Ill. .22. 

11 The various propositions 
stated In the text wlll be found 
to be fully sustained by the follow
ing authorities: Bradley v. Sny
der, 1. Ill. 263; Cutter v. Jonos, 
62 Ill. 84; Kelgour v. Wood, 6. 
Ill. 346; Jeneson v. Jeneson, 66 Ill. 

269; Scates v. King, 110 Ill .• 56; 
Patton v. Smith, 113 Ill .• 99; Ta1-
lor v. Adam, 116 Ill. 670, 4 N. E. 
Rep. 837; Walker v. Warner, 179 
IlL 16, 63 N. E. Rep. 694; Alsup 
v. Stewart, 19. Ill. 696, 62 N. E. 
Rep. 796. 

18 Martin v. Morria, 81 WI •• 418, 
22 N. W. Rep. 626. 
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corded deed for the land from the mortgagor, and who is not 
in possession, and of whose interests the mortgagee has no 
notice, is not a necessary party to the foreclosure suit.1T Where 
the owner of the equity of redemption acqnired his title by 
pnrchase at a sale on execution against the mortgagor, on a 
judgment the lien of which was subsequent to the mortgage, 
he is not only a proper but a nece88ary party defendant, tht. 
same as if he held under a direct conveyance from the mort· 
gagor.IS And the same is true of a purchaser at an invalid 
sale under a deed of trust on the same premises.1t And where 
a pnrchaser of the equity of redemption, taking subsequently 
to the mortgage and with notice thereof, has conveyed th .. 
premises to a trustee for the benefit of his creditors, the trustee 
is affected with the notice to his grantor, but the creditors 
for whose benefit he holds the title need not be made parties 
to the bill for foreclosure.20 A purchaser from the mortgagor, 
who takes his deed after the filing of the bill for foreclosure 
is to all intents and purposes a party to the decree of fore
closure. The same proceedings can be taken against him which 
can be taken against the mortgagor, and he is as conclusively 
bound by the result of the litigation as if he had been a party 
thereto from the outlet.21 

§ 889. When Mortpgor not a RICIIIU'1 party.-When th(' 
mortgagor of realty has sold and conveyed the land before th(' 
filing of a bill for foreclosure of the mortgage, the purchase~ 
al81lD1ing the mortgage, and under such an arrangement among 
the parties that the mortgagor no longer remains personally 
liable for the debt (or when no personal decree is BOught 
against him), he is not a necessary party to the foreclosure 
suit,22 and other defendants properly joined cannot urge that II' 
a decree of foreclosure was void because the mortgagor was 
not joined or was not served with proce88,23 and there is no 
('rror in refusing to allow him to be made a party, at the 
request of the defendant, merely for the purpose of settling 

11 oakford v. Robinson, 48 Ill. 
App. 270; Connely v. Rue, 148 III. 
207,35 N. E. Rep. 824. 

18 Kepley v. Jansen, 107 III. '19. 
te WoUf v. Ward, 104 Mo. 127,16 

S. W. Rep. 161. 
10 Willis v. Henderson, 5 m. 13. 
11 Norris v. Ile, 152 III. 190, 88 

N. E. Rep. 782; Chickering T. 

Fullerton, 90 III. 620. 
II Stiger v. Bent, 111 III. 828; 

Boutwell v. Steiner, 84 AIL 807, 4 
South. Rep. 184. Compare Slck
mon v. Wood. 69 m. 329. 

13 Watts v. CreIghton (Iowa), 5t 
N. W. Rr!). 1~. 
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matters between them in which the complainant has no 
interest.2t 

§ 390. TeDaDta in PosaeaioD.-A party who was in p0sses

sion of the mortgaged premises at or before the time of the 
commencement of a suit to foreclose, as a tenant of the mort
gagor, must be joined as a defendant; if he is not, his interest 
will not be affected by the decree, and the writ of possession 
cannot be issued against him.215 But the mortgagor himself, 
when made a defendant and properly brought before the court, 
cannot complain because tenants in possession of the mort
gaged premises are not made parties to the decree, if his own 
rights are not injuriously affected by the omission to join 
them.28 

§ 891. Same j The State aI TeDaDt.-When the owner of tht' 
equity of redemption in mortgaged lands, or the tenant in p0s

session, is a state, it is held that no proceedings for foreclosure 
and sale can be maintained, because the state would be a neces
sary party to such a proceeding and it cannot be sued. But 
in some cases where the state, not having the title in fee or 
the possession of the property, has some lien upon it or claim 
against it, the foreclosure and sale of the property will Dot 
be prevented by the interest which the state has in it; but tht' 
state's right of redemption will remain.2T In New York, how
ever, it is said that after the land of a mortgagor has escheated 
to the state at his death, for want of heirs' capable of taking, a 
foreclosure sale in a suit in which the state is not made a party 
will pass no title.28 

§ 892. Adverse Ola.imanta.-Persons who claim title to the 
property in suit adversely to the mortgagor and mortgagee, 
Dud independently of the mortgage, and who do not derive 
their interests in any manner from or through the parties to 
the instrument, are not proper parties to a bill for foreclosnrl'. 
Being strangers to the mortgage, their interests are not at're~tp(l 
by it, nor by any proceedings for its enforcement, and could 
not rightfully be adjudicated upon in such proceedings. Henee 

a. Bennett v. Mattingly, 110 Ind. 
197, 10 N. E. Rep. 299. 

2Ii Richardson v. Hadsall, 106 
111.476; Brush v. Fowler, 36 Ill.63 • 

• 8 Rhodes v. MIBBourl Sav. 4\1: 
Loan Co., n Ill. App. 77. 

27 Christian v. Atlantic &: N. C. 
,R. Co., 133 U. S. 233. 

28 McCabe v. Kenney. 61 BUD, 
614, 6 N. Y. Supp.678. 
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the mortgagee has no right to join such claimants as defend
ants, for the purpose of litigating their claims; and if the 
pleadings and evidence diselose the fact that any of the dt>
fendants are adverse claimants, in this sense, they should be 
dismissed from the suit.29 On this principle, the holder of a 
tax title to the mortgaged premises should not be brought into 
a suit for foreclosure of the mortgage, and the validity of his 
title cannot be tried in such proceedings.so 

§ 393. Assignee in Bankruptq of Mortgagor.-If the mort
gagor has been adjudged a bankrupt, after the execution of the 
mortgage, the suit to foreclose must be brought against the 
assignee or trustee in bankruptcy. If the latter is not made a 
party, the decree will not extinguish the equity of redemption, 
but the assignee will be entitled to redeem.81 . This rule, how
ever, applies only where the proceeding to foreclose is by bill 
in equity; in the ease of a foreclosure by scire facias, only thE! 
mortgagor need be made a defendant, not his trustee in bank
ruptcy.82 If the bankrupt mortgagor, in his schedule in bank
ruptcy, has set down the mortgaged premises as his home
stead, he must be made a defendant in the foreclosure pro
ceedings, and he cannot be made to appear by his assignee, 

.8 Frye v. Bank of Illinolll, U m. 
367; Gap v. Perry, 93 Ill. 177; 
RUJUler v. White, 60 Ill. App.247; 
Carbine v. Sebastian, 6 Ill. App. 
664; Kinsley v. Scott, 68 Vt. 470, 
6 At!. Rep. 390; Davis T. Hamil
ton, 63 Ill. App. 94; Smlth v. Ken
ney, 89 Ill. App. 293. A court of 
equity will not assume to deter
mine the validity of an adverse 
and Independent title In a suit for 
the foreclosure of & mortgage, 
neither will It assume the exist
ence of such a title without some 
competent evidence tending to 
show the fact. Where a party 
joined as a defendant in a fore
closure proceeding claims such & 

title, adverse to the mortgagor 
and not In any manner derived 
from or through him, the burden 
of proof Is upon him to estabUsh 
the fact that his claim is under an 

adverse title, and when this is 
made to appear, the court will, as 
to such defendant, proceed no fur
ther. Such controversies are to 
be settled in courts of law. Run
ner v. White, supra. And con
versely, a party cannot, by a cross
bill on a mere bill to foreclose a 
mortgage, compel the complainant 
to Utigate an adverse title. Par
lin cI: Orendorff Co. v. Galloway, 
96 Ill. App. 60. 

ao Carbine v. Sebastian, 6 Ill. 
App. 664; Gage v. Directors of 
Chicago Theological Seminary, 8 
Ill. App. 410; Whittemore v. Shiell, 
14 Ill. App. 414; Zitzer v. Polk, 19 
Ill. App. 61. 

11 Barron v. Newberry, 1 Biss. 
C. C. 149, Fed. Cas. No. 1,066; Cole 
v. Duncan, 68 Ill. 176. 

32 Chickering v. Falles, 26 Ill. 
607. 
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unless the mortgage of the homeBteaci was acknowledged 
according to the provisions of the state statute regulating the 
acknowledgment of such mortgages.ss If the mortgagor was 
adjudged bankrupt, and his assignee appointed, after the filing 
of the bill for foreclosure, and pending the proceedings there
on, the assignE'e may intervene if he chooses, but he must have 
himself made formally a party to the suit, otherwise he stands 
in the position which would be occupied by any other pur
chaser on whom the title had fallen pending the suit. If he 
does not come into the proceedings, his non-intervention will 
raise an implication either that he has no defense to the fore
Closure or that he has elected to waive any defense he may 
have. If he fails to intervene, a decree for the sale of the 
premises will conclude him, and a sale made in execution of 
the decree will bar his rights as effectually as it does those of 
the bankrupt.at 

§ 394. Wife of 1II0rtpg0r.-When the wife of a mortgagor 
of realty has joined in the execution of the mortgage, she must 
be made a defendant to a bill in equity to foreclose it.SII If 
not joined as a party, she will not be in any way affected by 
the decree. If she has any rights in the premises, she may at 
any time institute proceedings to establish them j and if she 
executed the mortgage, the holder of the security may fore
close the same against such title when she does assert her 
claim.B6 But generally the only reason for joining the wife 
of the mortgagor is to bar the equity of redemption in her 
right of dower, or to give her the opportunity before fore
c]osure to redeem and prevent the sale of the property j and a 
decree issued against both defendants is not a personal decree, 
but a decree for the sale of the premises subject to redemption 
according to law.8T It will be observed that this rule does 
not apply in the case of a· mortgage given to secure the pur
chase money of the land. As against a purchase-money mort
gage, no claim for dower can be asserted. And therefore, the 
wife of the mortgagor, having no mterest in the premises, is 
not a nece88ary or proper party to a suit for its foreclosure.3~ 

II Dende1 .... Button, 20 Fed. 
Rep. 78'1. 

It EJllter .... Gd, 91 U. B. 611: 
Mount .... Manhattan Co., 43 N. J. 
Eq. lI6, 9 AU. Rep. 114. 

III Gilbert T. Maggord, 2 Ill. 471; 

Leonard .... Vlllan, lIS Ill. 37'1; 
Camp T. Small, 44 Ill. 8'1; Orvla v. 
Cole, 14 DL App. 288. 

II McIntire T. Yates, 104 m. 491. 
.f Wright .... Langley, 86 Ill. 38L 
II Baker T. Scott, 62 Ill. 86; 
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Again, if it appears that the acknowledgment of the mon
pgor's wife WU Dot nch as is required by law, it is Dot 
proper to make her a party to the suit.ae AIld where the mort
gaged laDd has been aold to a purchaser, who usumed the 
mortgage debt and became responsible for it, 88 part of the 
purchase price, the wife of the original mortgagor, having no 
Jonger any interest in the property, is not a necessary party to 
a bill to foreclose brought after the sale of the land.tO 

§ 896. Personal Bepreaentativ88 of Deceased Mortgagor.
All administrator is not a necessary party defendant to a bill 
to foreclose his intestate's mortgage, where the bill seeks a 
foreclosure only, and not to charge him or the personal estate 
in his hands.41 "It is not necessary to make the administrator 
of the mortgagor a party to a bill of foreclosure, except where 
he has an interest in the equity of redemption, as where thE' 
mortgage is upon a chattel interest, or where the bill seeks 
not only a foreclosure but a decree for any deficiency against 
the personal estate; and though by our statute an adminis
trator may redeem from & sale of mortgaged premises under a 
decree of a court of equity, it does not follow that he is a 
necessary party to a bill of foreclosure.' '41 On similar prin
ciples, the administrator of one who has purchased land sub
ject to a mortgage, but without personally assuming the pay
ment of the mortgage debt, is not a necessary party to a suit 
for the foreclosure of the mortgage.43 Where the bill makes a 
certain person defendant as executor and as guardian, and thP 
return of thc process shows that he was served as executor 
and guardian, and the bill states that he has an individual 
interest in the mortgaged land, a decree of foreclosure binds 
him as well in his individual as in his representative capacity.44 

1898. Beira of Mortgagor.-U the mortgagor of realty is 
dead at the time of commencing a suit in equity for the fore
clonre of the mortgage, the proper defendants in the action 

Slaort T. Raub. 81 m. &09; Ste
pbeu T. BIckulI, J'l DL 4": 
npra, , .. a. Sheldon T. Patterson. &6 nL 
&07. 

40 Stiger T. Bent, 111 nL 311: 
Koenaer T. G&1I88, 67 m. App. 688. 

t! Roberta T. TllDDeI1, 116 nL 

631, 46 N. E. Rep. 713 (a1Ilnnblg 16 
Ill. App. 191); Blasell T. K&r1ne 
Co., 66 Ill. 1116. 4. Roberta T. Flatt, 4! DL App. 
808, alllrmed in 142 m. 486. 

41 SUser T. Bent, 111 m. 3aa. 
44 Cornell T. GreeD, 41 Fed. Rep. 

10&. 
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are his heirs,tll except in cases where the particular parcel of 
land affected by the mortgage has been devised by the will of 
the deceased mortgagor, in which case the devisee (or a pur
chaser of the property from him) is the proper defendant,4a 
and the heirs need not be joined unless they dispute the title 
of the devisee. Where the mortgage was made by a husband 
and his second wife, it was held that children of the husband 
by his former marriage were not necessary parties to a suit to 
foreclose it.4T Also it is ruled that the supposed heirs of a 
person who is presumed to be alive, although it is not known 
where he is, are not necessary parties to a proceeding to fore
close a mortgage given by him.48 And where the mortgagor, 
in his life-time has sold and conveyed the mortgaged prem
ises, his heirs are not necessary parties to a bill to foreclose 
the mortgage, as they have no interest in the land to be 
affected.40 

§ 397. Junior Incumbrancers.-Where the same property is 
incumbered by two or more successive mortgages, and a suit 
in equity is brought for thc foreclosure of the senior lien, the 
junior mortgagees should be made parties defendant, the object 
being to cut off their right of redemption; if they are not 
joined, they will not be affected by the decree, and may redeem 
on the same conditions as before the suit. ISO And in a case 
where the elder lien was a mortgage, and the junior lien a dep.d 
of trust, it was held, on foreclosure of the mortgage, that both 
the trustee in the deed and the beneficiary therein should be 
made defendants to the bill.llt The same rules apply where 
the junior incumbrancers liable to be affected by the fore
closure of the senior lien are judgment creditors of the mort
gagor whose judgments were recovered subsequent to the exe. 
cution of the mortgage,1I2 or attachment creditors levying their 

4& Harvey v. Thornton, 14 Dl. 
217; LaDe v. Erskine, 13 Ill. 601; 
Fraser v. Bean, 96 N. Car. 327, 2 
8. E. Rep. 169. 

" Ohllng v. Lultjens, 32 Dl. 23. 
fT Douglas v. Soutter, 62 Ill. 1M. 
.. Reedy v. Camfield, 169 IlL 

264,42 N. E. Rep. 833. 
•• Medley v. Elliott, 62 Ill. 632. 
10 Jeneson v. Jeneson, 66 Ill. 269; 

Augustine v. Doud. 1 Ill. App. 688; 
Brooks v. Vermont Central R. Co., 

'14 Blatchf. 463, Fed. Cas. No. 
1,964. The filing of a crosa-bUl is 
not necessary to the preservation 
of the rights of a juDlor mortgagee 
or the same premises, as against 
the prior mortgagee. Boone v. 
Clark, 129 Ill. 466, 21 N. E. Rep . 
860. 

G1 Woolner v. Wilson, 6 Dl. App . 
439. 

II Boynton v. Pierce, 161 Ill. 197, 
37 N. E. Rep. 1024. 
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attachments before the commencement of the foreclosure pro
ceedings,58 or the holder or assignee of a mechanic's lien on the 
mortgaged premises. 54 

§ 398. Senior Incumbrancers.-In proceedings to foreclose 
a junior mortgage, the senior mortgagee is not a necessary 
party, for the reason that his rights cannot be affected by the 
decree in such a suit.55 If he is joined as a defendant, the 
proper decree to be entered is for a sale of the premises subject 
to the lien of the senior mortgage.58 If, however, there is an~' 
dispute between the senior and junior incumbrancers as to 
their relative rights, or as to the rank or priority of the two 
liens, or if the validity of the elder incumbrance is to be j 
attacked, it is entirely proper for the juniot mortgagee to make 
the senior mortgagee a defendant to his suit for foreclosure, 
and the court may then determine and settle the questions 
arising between them.:l1 

PABT V. PLKADmOB.6.NII EvmoCJ:. 

1 399. Requisites of Bfll. 
400. Allegations as to Claims of 

Third Persons. 
401. Defendant's Plea and An

swer. 

1402. Cro88-BU1s. 
403. Evidence In General. 
404. Proof of Debt. 

§ 399. Requisites' of Bill-The complainant in a suit in 
equity for the foreclosure of a mortgage should set out in his 
bill such allegations as will clearly show the identity and rela
tion of the parties, the nature and terms of the debt or other 
obligation secured, the terms and conditions of the mortgage. 
and the default or breach of condition on which his right of 
action accrues. Thus, the bill must allege a debt as the founda-

53 Dickinson v. LamoUle County 
Nat. Bank, 12 Fed. Rep. 747. 

14 Atkins v. Volmer, 21 Fed Rep. 
697. 

53 Crawford v. Munford, 29 Ill. 
App. 445; Galford v. GUlett, 55 Ill. 
App. 576; Chandler v. O'Neil, 62 
Ill. App. 418. See Shinn v. Shinn, 
91 Ill. 477; Warner v. De Witt 
County Nat. Bank, 4 Ill. App. 305; 

Jerome v. McCarter, 94 U. S. 734; 
Hague v. Jackson, 71 Tex. 781, 12 
S. W. Rep. 63. 

18 Hibernian Banking Aas'n v. 
Law, 88 Ill. App. 18. 

n Foster v. Trowbridge, 44 Minn. 
290, 46 N. W. Rep. 350; First Nat. 
Bank v. Salem Capital Flour-MUls 
Co., 31 Fed. Rep. 580. 
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tion of the mortgage.!" And it must be described in such 
substantial conformity to the terms of the mortgage as to 
avoid a variance.lI11 But an averment that the defendant made 
his note to the complainant for a designated sum is sufficient 
to show that he borrowed and received that amount.so It is also 
nece88&ry to allt'ge such facts as will show the mortgage to be 
valid and effectual as a conveyance. But an allegation that 
the defendant "made, executed, acknowledged, and delivered 
a certain deed of mortgage" is held to be sufticient, since it can 
only be construed as meaning that the mortgage was properly 
made and valid in its operation.sl And in a bill to foreclose a 
mortgage claimed to have been executed by husband and wife, 
upon land owned by the lattt'r in fee, the mortgage may be 
stated according to its legal effect, without averring in detail 
the various matters which are necessary to the transfer of a 
married woman's title.sl There should also be a description 
of the premises affected by the mortgage, sufficient to identify 
the land clearly. But a bill is sufficient -without any descrip
tion of the mortgaged property if it has annexed to it a copy 
of the mortgage, wherein the land is _fully and correctly de
scribed.sl And no ground of complaint arises to the mortgagor 
if the JDortgagee, either purposely or by inadvertence, omits 
from the description a parcel of the land mortgaged, thereby 
in effect releasing that parcel from the foreclosure.s• If the 
mortgage, as executed and delivered, was imperfect or con
tained mistaken descriptions, the complainant may include in 
his bill a prayer for its reformation. That is, a bill which aaks 
for the reformation of the mortgage and then for its fort'
closure as reformed is not bad for multifariousness.811 

• 1 N7e T. Gribble, 70 Tax. 468, 
S B. W. Rep. 608. On a bUl to fore
cloee a mortgage given for the 
purchase price of an Interest In a 
mUl, the controvers7 being aa to 
the existence of a partnership be
tween the mortgagor and mort
gagee In running the mill, It Is 
error to decree a foreclosure when 
the pleadings are In a state which 
preventa the Investigation of the 
question as to the existence or 
settlement of the partnership. 
Gammon v. Wright. 31 Ill. App. 
363. 

I. BennetlOn v. Savage, 110 W • 
362,22 N. E. Rep. 838. 

00 Bnyder v. State Bank of Illi
nois, 1 Dl. 161. 

81 Moore T. TItman, 33 IlL 368; 
Prieto v. Duncan,22 Ill. 26. 

•• Wll11ams v. Soutter, 66 Dl. 
130. 

.. Whitby v. Rowell, 82 C&l. 636, 
23 Pac. Rep. 40. 

84 Coffeen T. Thomas. 66 IlL App. 
117. 

III Hutchinson T. Alnaworth, 1. 
CaL 462, 16 Pac. Rep. 8J. 
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I tOO. AIlepUcmll u to 01afmJ of ThJrcl PerIoJII.-A gen
eral allegation in a bill for foreclosure that a party joined as 
a defendant, but who is not a party to the mortgage, claims 
lOme interest in the mortgaged premises, or some lien thereon, 
which is inferior to the mortgage, is sufticient, without under
taking to describe more particularly the nature of the interest 
or lien claimed; and it will put such defendant under the duty 
of setting up his interest by way of answer and establishing 
it by proof; if he merely denies the allegations of the bill, it 
is an admission that he has no interest in the property, or lien 
thereon, and will estop him from afterwards claiming any such 
interest." But where a senior mortgagee is made a party to 
a suit for foreclosure by the junior mortgagee, the latter should 
distinctly allege in his bill the purpose for which the former 
is bronght in. If it is intended to assert that the elder mort
gage is invalid or that it should, for any reason, be postponed 
to the junior incumbrance, the facts relied on in that behalf 
should be pleaded. Under the general allegation that defend
ant has or claims some interest in the mortgaged premises, as 
purchaser, mortgagee, or otherwise, which interest, if any, 
accrned subsequent to the lien of complainant's mortgage, the 
senior mortgagee is not bound to set np his rights, and is not 
affected by a decree taken pro confesso against him.IIT When 
a stranger thus joined, in answer to the general allegation that 
he claims some interest in or lien npon the premises, sets up 
a judgment against the mortgagor and alleges that it is the 
first lien on the premises, the complainant may show that the 
property in suit was the mortgagor's homestead, and therefore 
Dot subject to the lien of a judgment." 

§ 401. Defendant'. Plea and ADawer.-Where the defendant 
in a suit to foreclose a mortgage chooses to demur to the bill, 
and his demurrer is overruled and it appears that he has no 

Ie Kehm v. Mott, 187 Ill. 619, 68 
N. E. Rep. 487, aftlrmlnc 88 Ill. 
App. 649. So alao, In other states, 
It III held to be a suftlclent allega
Uon In regard to a stranger thU8 
broqht In that he "has or clalms 
some Interest In or llen upon sald 
real property, but the same, what
ever It may be, Is subject to the 
Ben of said mortgage," (Dexter v. 
LoDg, 2 Wash. 436, 27 Pac. Rep. 

271), or that he "has or claims to 
have some .Interest or claim upon 
said premises, which Interest Is 
subsequent to and subject to the 
Uen of plalnUff's mortgage." Bich
ler T. Look, 93 Cal. 800, 29 Pac. 
Rep. 220. 

8' Foval v. Benton, 48 Ill. App. 
838. 

8. German Ins. Co. T. Nichola, 
41 Kans. 133, 21 Pac. Rep. 111. 
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defense, he may be required to answer instanter, and on his 
failure to do so, the bill may be taken as confessed and a 
decree of sale entered.BD But the statute in Illinois impera
tively requires that, if an answer in chancery is adjudged 
insufficient, on exceptions filed, the defendant must be ruled to 
answer further before the cause can be set down for hearing. 
So where, in a suit to foreclose a mortgage, on allowing excep
tions filed by the complainant to defendant's answer, the court 
at once entered a decree of foreclosure, it was held that the 
decree was premature, as the defendant should first have been 
ruled to put in a sufficient answer.70 Where the defendant 
answers generally and also pleads in bar a prior adjudication, 
the trial should be upon the merits, and should not be confined 
to the plea in bar alone.71 Where the bill alleges that th .. 
defendant made, executed, acknowledged, and delivered the 
mortgage or deed of trust, the default of the defendant admits 
these several facts and concludes him as to them.72 A tender 
by the defendant in the progress of foreclosure proceedings 
is a confession that the complainant has a good cause of action 
to the amount tendered, and that it is correctly set forth in the 
bill, and that the defendant has broken the contract in the 
manner and to the extent declared; and after such a tender, 
it is error in the court to find that the evidence does not SUB

tain the allegations of the bill and to dismiss it for want of 
equity.71 

§ 402. Cr08B-Bills.-A defendant in equity who seeks affirm
ative relief generally proceeds by the filing of a cross-bill, and 
this is the proper form of pleading when the relief sought is 
asked as against another defendant in the same suit. Thus, 
on a bill to foreclose a mortgage, to which a subsequent pur
chaser of the premises is made a defendant, a cross-bia by the 
mortgagor, seeking to have his conveyance of the property to 
that defendant set aside on the ground of fraud and fa]ure of 
consideration is proper, for the purpose of determining who 
has the right of redemption.74 But a defendant who does not 

.. Snell v. Stanley, 63 Ill. 391. 
10 Holly v. Powell, 63 Ill. 139; 

Rev. Stat. Ill. c. 22, t 24. 
11 Coleman v. Hunt, 77 Wis. 263, 

46 N. W. Rep. 1086. 
11 Terry v. Trustees of Eureka 

College, 70 Ill. 236; Wllliams v. 

Soutter, 56 Ill. 130; Moore ,. Tit
man, 33 Ill. 358. 

TI Mason v. Uedelhofen, 102 Ill. 
App.116. 

14 Dawson v. Vickery, 150 Ill. 
398, 37 N. E. Rep. 910. 
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.. lIfI!'rmative relief. but simply that a piece of property 
received by the complainant on his debt should be applied in 
payment pro tanto, need not file a cross-bill.T5 In a case wherA 
several defendants are brought in under the general allegation 
that they claim some interest in or lien upon the premises in 
suit, and their answers severally claim liens on the property, 
the court has power, without the filing of a cross-bill, to deter
mine the existence and priority of the various liens, and to 

. order the premises sold and the proceeds distributed in dis
charge of such liens according to their priority.T8 So also, "it 
is a well-established rule that where junior incumbrancers 
are made parties defendant to a foreclosure suit, a cross-bill is 
not necessary to enable them to participate in the distribution 
of a surplus. A defendant in such case can prove his claim, and 
if there is a surplus above the superior incumbrance, he may 
have satisfaction out of it." It is sufficient if his right to par
ticipate is claimed in his answer and made out by proof.TT But 
where the defendants in a foreclosure suit set up a title derived 
from a sheriff's sale, except as to the part of the land set out 
as a homestead, it was held that a decree that the part so 
set out should be first sold could not properly be rendered 
without the filing of a cross-bill therefor.T8 

§ 603. Bvidence in Qeneral.-Tbe complainant in a fore
closure suit must sustain the burden of proving all the facts 
which are essential to the relief which he asks, except in 80 

far as the same may have been admitted by the defendant. 
Thus, he must prove the due execution of the mortgage, unless 
that fact is admitted,T9 and that he is the owner of the note 
or other obligation secured by the mortgage, having a present 
right to maintain the suit,80 and also that there has been a 
breach of the condition of the mortgage, and the existence of 
any fact which the mortgage itself makes a prerequisite to th~ 
right of foreclosure.81 Again, in foreclosure suits, as in all 

TllIldgerton v. Youne, 48 m. 464-
T. Gardner v. Cohn, 191 m' 663, 

61 N. Eo Rep. 492 (a1!lrming 96 m' 
App. 86): Rock Island Nat. Bank 
v. Thompson, 173 Ill. 693, 60 N. lIl. 
Rep. 1089, afllrmlng 74 Ill. App. 64. 

17 Wallen T. Moore, 187 m. 190, 
68 N. E. Rep. 892 (a81rming 88 Ill. 
App. 28'1): Romberg v. McCor-

• 

mick, 194 Ill. 206, 62 N. ~. Rep. 
&37; Armstrong T. WarrtDgton, 111 
Ill. 430. 

78 Erllnger T. Boul, 7 Ill. App. 
40. 

71 Fergus T. Tinkham, 88 Ill. 407. 
10 R088 T. Utter, 16 Ill. 402. 
11 Carr T. Fielden, 18 Ill. 77. 
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other proceedings in equity, the allegationa, the p1'Oot, and the 
deeree must correspond; and where the evidence fails to 8tlS

tain the allegations ot the bill, the complainant cannot be given 
a decree upon other grounds disclosed by the evidence, and 
which, if pleaded, would have warranted it, unle88 where he is 
permitted to Ulend his bill to conform to the case disclosed 
by the testimony.SI In a ease where the bill made a subse
quent purchaser a defendant, but there was no averment of 
notice, it was held that evidence relating to the question of 
notice was not irrelevant merely for the want of such aver
ment in the bill, when both parties had proceeded as though 
that were in i88ue, introducing testimony on the question. 81 

§ 404. Prool of Debt.-The complainant in a bill for fore
closure is bound to prove the indebtedness secured by his mort.
gage, aud the defendant may disprove it, even though he did 
not specifically set up the defense that the mortgage debt had 
been paid.8" Where there is no denial of the execution of the 
notes secured by the mortgage, on a bill to foreclose, the pro
duction of the notes on the hearing is suflicient evidence of 
their execution.81i And the introduction in evidence of the 
note and mortgage, the same being lawfully and properly in the 
possession of the complainant, makes a prima facie case for 
foreclosure; and the burden is then upon the defendant to 
prove the defenses set up in his answer.88 That is, notes intro
duced in evidence on foreclosure of a mortgage or deed of 
trust are evidence prima facie sufficient to authorize the mastl'l' 

to find and report whether they are the ones secured, and, if so, 
the amount due thereUnder for which he recommends a de
cree.8T And where the execution of the mortgage is duly 
proven and the notes or bonds offered correspond with those 
described in the mortgage, it is prima facie evidence that they 
are the same as those mentioned in the mortgage as having becn 
executed by the mortgagor.88 But it is erroneous for the court 

•• Dorn v. Gueder, 171 Ill. 862, 
49 N. m. Rep. 492. 

81 Moshier v. Knox College, 82 
Ill. 166. 

86 FrIdley v. Bowen, 6 Ill. App. 
191. 

•• Dean v. Ford, 180 Ill. 809, 6' 
N. m. Rep. U7; Brown v. McKay, 
161 Dl. 816. 87 N. In. Rep. 1087, 
atIlrmlng 61 Dl. App. 296. 

I. Boudlnot v. Wluter, 190 DL 
894. 80 N. m. Rep. 6U, a1IlrmIng 91 
Ill. App. 106. 

8T Ordlng v. Burnet, 178 m 28, 
62 N. m. Rep. 861, afllrmlflC n DL 
App.220. 

II Wolcott v. Lake View BuDd
Ing a: Loan Asa'D, 68 DL App. 416. 
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to render a decree for the foreclosure of a mortgage, unle. the 
mortgage and the note which it secures are produced in evi
dence, or their non-production duly accounted for; ~d 
secondary evidence of the contents of the note and mortgage 
would not be admissible without first making proof of the loBS 
or destruction of the originals.89 And although the answer 
of the defendant may admit the uecution of the note and 
mortgage, this will not relieve the complainant of th~ neces
sity of producing them. For, as the court observed, "a promis
sory note is a negotiable instrument; the ownership and title 
could be changed by indorsement. The fact that the defend
ants admitted in their answer that they executed the notes anel 
mortgage did not show that the complainant, at the time of the 
trial, owned them and had the right to a judgment thereon.''tIO 
But in the federal courts in Illinois, it is said that, in a suit to 
foreclose a trust' deed, the bonds secured need not be produced 
before the master nor until a decree of foreclosure is ren
dered.91 And in a case where the mortgage and certified 
copies of the notes were, without objection, referred to a 
special master to state an account in the foreclosure suit, it 
was held that the court properly refused to set aside a decl'ee 
based upon the master's report.92 Where the mortgage pur
ports to seCUl'e a note therein described, but the petition in 
foreclosure alleges that there was no such note, but that the 
mortgage was intended to secure future advances, it is com
petent for the court to deeret> foreclosure for the amount of 
mch advances, without requiring the production of the mythical 
hote or proper excuses for its non-production.98 So, where the 
mortgage recites an indebtedneBS of the mortgagor on book 
account, without any reference to any bond or note as evidence 
of the debt, it will be inferred, in the absence of sufficient evi
dence to the contrary, that no bond or note was given; and a 
foreclosure may be decreed without an order for the production 
of a bond or note.9• Again, on a bill to foreclose a mortga~e, 
a prior settlement between the debtor and creditor as to the 

.. DowdeD v. WIlBOD, '11 Dl. 486; 
Moore v. TltmaD, 86 nt. 810; Lucas 
v. Harris, 20 Ill. 18&. 

• 0 DowdeD v. WIlBOD, 71 Ill. 486. 
• 1 North4lrD Trult Co. v. Colum

bia Straw-Paper Co .• 76 Fed. Rep. 
986. 

01 Pogue v. Clark, 26 Ill. 861 . 
.. Moses v. Hatfield, 27 S. Car. 

324, 3 S. E. Rep. 638. 
•• Field v. Brokaw, 148 nt. 664 • 

37 N. E. Rep. 80 . 
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amount of principal and interest then due; will be held to be 
eonclusive and to furnish a proper basis on which to compute 
the interest thereafter accruing.ali 

P..urr VI. DBnNsu. 

1406. Defenses Available to De- 1408. Defeet or FallUN of Title. 
fendant. 407. Set-Off. 

§ 406. Defenses Available to Defendant.-It is stated to be 
a general principle that "the same defenses may be interposed 
against a suit upon the mortgage as against the notes for which 
the mortgage is security. The mortgage must share the fate 
of the notes, and whatever will defeat the notes should deft>at 
the mortgage.' '88 Among the defenses which are commonly 
available to a mortgagor, and which may be set up in oppo
sition to the mortgagee's suit in equity for foreclosure, we may 
.pecify the following: 

(a> Want of capacity in the complainant to sue; that is, the 
defendant may show that the complainant is not the present 
owner of the debt secured by the mortgage, or is, for any other 
reason, disabled to maintain a suit for its foreclosure. It is 
said, indeed, that the mortgagor is estopped by the terms of 
the mortgage from asserting that the money secured thereby 
belonged to a person other than the mortgagee, by whom the 
loan is recited to have been made, or to contest the beneficial 
interest of the mortgagee.9T But clearly he may show that th~ 
complainant has parted with the note or bond secured, by 
assignment to a third person. And also, the defendant being a 
pu.rchaser of the equity of redemption, he may show that the 
complainant, being the owner of the mortgage in suit, a junior 
lien, had agreed to sell it to him for a certain price, and after-
wards refused to transfer it:08 . 

(b) A mortgage will be invalidated by fraud, deception, or 

lIS Haworth v. HuUng, 87 Ill. 23. 
88 MUler v. Marckle, 21 Ill. 162. 
8T Stevens v. Shannahan, 160 nl. 

330,43 N. E. Rep. 360. 
88 Cavanaugh v. McWilliams, 22 

Ill. App. 197. The right of a party 
who is a director of a bank to 
foreclose a mortgage will not be 

affected by the fact that he and 
another directOl' thereof had acted 
improperly towards the bank in 
procuring the money loaned. That 
was merely a matter between the 
directors and the stockholders of 
the bank. Darst v. Bates, 96 Dl. 
493. 
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undue in1luence practised upon the mortgagor in its procure
ment; and its invaJidity on these grounds may be pleaded in 
defense to a suit to foreclose it.99 

(c) Want or failure of consideration may 'be set up &8 a 
defense to a foreclosure suit.· The maker of a mortgage will 
be estopped to deny an indcbtedne88 recited and set forth in 
the mortgage;2 but where the note and mortgage were exe
cuted in consideration of the mortgagee's agreement to transfer 
property to the mortgagor, or to perform some other act for his 
benefit, a foreclosure can be prevented by showing failure of 
performance on the part of the mortgagee.s So where a pur
chaser of land, who has been deceived and defrauded &8 to 
the character or value of the land, has paid down all the land 
is worth, and given notes and a mortgage for the balance of 
the purchase price, he may wait until proceedings to foreclose 
the mortgage are begun, and set up the fraud in his answer, 
showing that the notes and mortgage were without considera
tion, and maintain a cro88-bill for their cancellation.' 

(d) lllegality of the consideration upon which a mortgage is 
based will invalidate it and may be pleaded in defense to a suit 
for foreclosure.a 

(e) Usury, while not a defense to the foreclosure of the 
mortgage as a lien on the premises aftected, will cause a for
feiture of all interest if duly pleaded and proven.' 

(f) Payment of the mortgage debt before suit, since it extin
guishes the claim secured by the mortgage, terminates the life 
of the security and of course prevents any foreclosure.' The 
defendant setting up this plea must a88Ume the burden of 
proving the payment by a preponderance of the evidence.s 

.. See, Bupra, II 142, 143. 
1 Supra, 11122, 123. 
~ Brokaw v. Field, 33 Ill. App. 

138. See Palmer v. Sanger, 28 N. 
Eo Rep. 930. 

I Gammon v. Wright, 31 Ill. App. 
363. 

4 Allen v. Henn, 197 Ill. 486, 64 
N. E. Rep. 260, afllrming 97 m. 
App.378. 

II Supra, 11145-147. 
II Supra, 11128, 136, 136. 
T SUpra, I 302. It IB a good de

fenBe to a suit to foreclose a mort
gage that the note Becured was 
actually paid in full. at a tlme 

prior to ita maturity, the mort
gagee consenting to receive pay
ment then: but the mortgagor 
mUBt asBume the burden of prov
ing this fact. Kelly v. Butter
worth, 103 m. App. 87. In a fore
cloBure proceeding, when It ap
pears that the mortgagee has been 
overpaid, the defendant, under an 
anBwer, is not entitled to afllrma
tlve reltef; but the cause w1ll be 
remanded that defendant may 1I1e 
a croBB-bUl. Hathaway v. Hagan, 
69 Vt. 76, 8 Atl. Rep. 678. 

• CurtiB v. Perry (Nebr.) 60 N. . 
W. Rep. 426. 
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(g) A. valid agreement on the part of the mortgagee to give 
the debtor further tUne for payment, after the maturity of the 
mortgage debt, will prevent him from foreclosing the mortgage 
until the time so extended has expired.1I Also in oases where 
the mortgagee, at the time of executing' the papers, and, aa a 
part of the agreement, indorses on the mortgage a stipulation 
that he will not call in the loan except upon two years' written 
notice of his intention to do so, the want of such notice may be 
pleaded in defense to a suit to foreclose the mortgage, either 
by the original mortgagor or by his grantee.tO 

(h) A release or conveyance of the equity of redemption in 
the mortgaged premises to the mortgagee will generally cause 
a merger of estates in him, extinguish the lien of the mortgagt", 
and $0 take away the right to sue for its foreclosure.l1 

(i) The statute of limitations may be pleaded in defense to 
a foreclosure suit. Thb defense has been fully considered in 
earlier sections of this chapter.tII 

(j) A former adjudication of the matter in controve1'B7 m&1' 
be pleaded in a foreclosure suit, with conclusive effect, either 
as a bar to the action or as conclusive of particular points in 
issue, according to the circumstances. Thus, a judgment for 
the defendant in a prior action to foreclose the same mortgagt>, 
at the suit of a third person claiming to be the assignee of the 
mortgage, will be a good defense if it is shown that the present 
complainant waa connected with the former proceeding or was 
in privity with the plaintiff therein, and that the former ju(lg
ment was on the merits.18 But an abortive attempt to fore
close a mortgage or deed of trust by the exercise of a power of 
sale contained therein, will be no bar to the right to foreclose 
by suit in equity, if the mortgage still remains unpaid and 
enforceable.1' In another case, it appeared that the debtor 
gave a bond with warrant of attomey to confess j)ldgment, and 

• Supra, I 280. Where no defl
nite time tor pa:ym.ent was fixed, 
circumstances may justify the 
creditor in beginning a suit for 
foreclosure, after waiting a rea
sonable time, without previous de
mand or notice. See Seymour T. 
Bailey, 66 Ill. 28B. 

10 Belmont County Bank T. 

Price, 8 Ohio St. 288. 
n Supra, .. 281-286. 

11 Supra, .. 376-380. See Mc
Cormick T. Bauer, 122 DL 573, 13 
N. E. Rep. 862. As to who mar 
plead the statute of llmltatlolUl, 
see Houston T. Workman, 28 Dl. 
App.626. 

ta Cheney T. Patton, 134 m 02. 
2& N. E. Rep. 782. 

14 Rogers T. Benton, 38 IIlnn. 
3t, 8S N. W. Rep. 766. 
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.. mortgage as collateral security to such bond. Judgment 
was entered on the bond, and the debtor filed a petition to have 
the judgment opened on the ground of fraud and want of 
consideration for the bond. The petition was denied, and it 
was held that this made the question of fraud and want of 
consideration res judicata, 80 that it could not afterwards be 
pleaded in defense to a suit to foreclose the mortgage.1G So, 
where a claim against a decedent's estate is presented to the 
probate court, contested, and disallowed, a mortgage given to 
secure it falls with it, and cannot afterwards be enforced as a 
separ"te claim.18 But the fact that mortgaged property is 
subject to be administered in bankruptcy proceedings against 
the mortgagor will not entitle him to resist the administration. 
of it by foreclosure and sale under proceedings for that pur
pose in the proper court of the state.11 

I toe. Defect Gl' I'ailure of Title.-A mortgagor cannot be 
permitted to set up, 88 a defense to a bill of foreclosure, that 
he had no title to the property which he has himself mort
gaged. In such a proceeding, the mortgagor is estopped to 
deny his own title.ls But the case is different where the mort
gage is given for purchase money and the question is as to the 
title of the vendor. It is sometimes said that it is no defense 
to a bill to foreclose such a mortgage that the title has fail~d 
or is defective, but that such defects can be relieved against 
only on the vendor's covenants.le But where both the note 
given for the purchase money and the mortgage securing it 
stipulated that the money should not become payable until the 
title to the land should be perfected in the grantor, the mort
gagor, in resisting foreclosure of the mortgage, may rely on the 
condition precedent, instead of the covenants of warranty in 
the deed.lo And where a mortgage is given upon one tract of 
land to secure the purchase money of another tract, which ~he 
mortgagee covenants to convey, with warranty, but to which he 
has no title, such failure of title in the vendor is a good 
defense to a bill in equity to foreclose the mortgage.11 So, 

11 Hellman v. Kroh, 166 PL St. 
I, 25 Atl. Rep. 751. 

II Ban,er v. Palmer, 88 Dl. App. 
485. See Palmer v. Banpr, 143 
DL 34, 82 N. E. Rep. 890. 

If Broach v. Powell, 79 GL 79, 
3 S. E. Rep. 783. 

11 Racine A MI88. R. Co. v. 

Farmers' Loan A Tr1lat Co.. 49 m. 
331. 

18 BaI1'7 v. Guild, 28 Ill. App. 
89. And see aame case, 128 Ill. 439. 
18 N. E. Rep. 759. 

20 Weaver v. WilBOn, 48 DI. m. 
11 Smith v. Newton, 38 Dl. III. 
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where land is conveyed with full covenants of warranty, and 
a purchase-money mortgage given for half the price, the bal
ance being paid in cash, and the grantor had title only to an 
undivided three-fourths interest in the land, the grantee, in 
a suit in equity by the a88ignee of the mortgage to foreclose the 
same, is entitled to a rebate of one-fourth of the purchase 
price.22 In another case, the owner of land granted and eon
veyed by deed the right to flow water upon the land, and 
afterwards sold the land to a third person, conveying to him 
the title in fee, by deed with the usual covenants, and taking 
back a mortgage to secure the notes given for deferred pay
ments of the purchase money. On default in the payment of 
certain of the notes, he brought his bill for foreclosure, and 
it was held that the defendant (the grantee of the land) might 
have the amount of damages sustained by him in consequence 
of the flowage of the land applied in reduction of the note. 
due and of those subsequently maturing, such an outstanding 
easement in another being a breach of the covenant against 
incumbrances and a proper defense to the notes.2a So also, in 
a suit to foreclose a purchase-money mortgage, the defendant 
may set up in his answer a breach of the covenant against 
incumbrances, in that a private way existed over the premises 
in question.2' 

§ 4ff1. Set-01f.-Where the defendant in a foreclosure pro
ceeding has a fixed and liquidated claim or demand against the 
complainant, although it is not connected with the transaction 
out of which the mortgage debt arose, he may be permitted to 
plead it as a set-off against the complainant's demand, if it 
would be pleadable in a similar manner at law. If, for 
example, defendant's claim is such as could be presented as a 
set-off in an action at law upon the note or bond secured by 
the mortgage, it may be so presented in a suit to foreclose. 
It is also true that a court of equity will sometimes allow a 
set-off when the same would not be permitted at law. But 
the circumstances calling for such action must be special; 
that is, special grounds demanding such action must be shown, 
as, the insolvency of the complainant, which is perhaps the 
reason that has most frequently moved courts of equity to 

12 Burton v. Perry, 146 Ill. 71, 18 Patterson v. Sweet, 3 IlL App. 
34 N. E. Rep. 60. And see Co- 550. 
megys v. Davidson, 154 Pa. St. If SchmtBBeur v. Penn, 47 IlL 
534, 26 AU. Rep. 618. App. 278. 
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allow a set-off· when not permissible at law. But an unliqni
dated demand, in no way connected with the mortgage debt, 
which demand is not a proper subject of set-off at law, cannot 
be set off in the foreclosure suit, unless there is some peculiar 
eqnity to take it out of the general rule. And where the de
fendant in foreclosure, by his answer, showed that he had 
several suits pending against the complainant, and sought, by 
a cross-bill, to have the claims involved in such suits set off 
against the complainant's demand, it was held that his claim 
of set-off was properly denied because of the pendency of such 
suits.211 So, the defendant in foreclosure cannot set off the 
value of stock in a loan association, purchased by him from tht' 
mortgagee, when the transaction by which he acquired the 
stock has no connection whatever with the notes secured by the 
mortgage, and is consequently not a subject of set-off, unless 
there is some eqnitable circumstance which would make it 
SO.28 

••• Grounda for Appointing Re
ceiver. 

409. Where Mortgage Covers 
Rents and. Prollts. 

410. Appointing Receiver After 
Foreclosure Sale. 

• 411. Appointment on Appllcatloa 
of Junior Mortgagee. 

412. Rights and Dutlea of Re
ceiver. 

"1a. D1scharge of Receiver. 

§ a. Grounds for Appointing Receiver.-A court of equity, 
having jurisdiction of a pending action for the foreclosure of 
a mortgage, has authority to appoint a receiver to take charge 
of the mortgaged premises and collect the rents and profits, 
for the purpose of preserving not only the corpus of the estate 
but also its income for the satisfaction of the debt secured 
by the mortgage.27 But the creditor cannot demand, as a 
matter of legal right, that this action be taken, and the courts 
will not be willing unnecessarily to interfere with the posses
sion of the mortgagor. lIenee the rule that, to obtain the 
appointment of a receiver, the complainant must show that the 
mortgaged property is inadequate as a security for the debt, 

II Smith v. B1l11nga, 62 Ill. App. 28 Alderton v. Conger, 78 Ill. 
77, aflirmed In 170 Ill. 64a, 49 N. App. 5aa~ 
E. Rep. 212; 17 Grant v. Phoenix Mut. LIfe 

Ina. Co., 121 U. S. 105. 
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or is in danger of becoming insufBcient for that purpoae, in 
consequ.ence of waste, deterioration, or fraudulent mismanage· 
ment on the part of the possessor, and also that the mortgagor 
(or other person individually liable for the debt) is insolvent, 
or of very questionable ability to pay it.2s The whole object 
to be attained by the appointment of a receiver is to divest the 
rents and profits from the mortgagor and to vest them in the 
mortgagee. By the appointment of a receiver, the mortgaget> 
obtains a specific lien upon the rents and profits to pay the 
deficiency or anticipated deficiency .. Such an order is merely 
a collateral remedy against a fund which, in equity, is second
arily liable for the payment of the deficiency. Hence the 
appointment of a receiver in such a case is not a legal right 
of the creditor, but an equitable remedy, which will not be 
granted except upon equitable grounds and for substantial 
reasons, such as those mentioned above.-

Further, on the question of appointing a reeeiver in a fore
closure case, very much must be left to the discretion of the 
court of first instance; and an appellate court should not in~r. 
fere unle88 it is shown that this discretion has been exercised 
unwisely and to the injury of the party complaining.so And if 
the court has jurisdiction of the parties and the subject-matter. 
its order appointing a receiver and directing the application of 
the rents and profits, cannot be colla*erally attacked upon the 
ground that it erroneously directed the rents collected during 
the period of redemption to be paid to the holder of the cer
tificate of purchase.a1 

These rules may be relaxed by the agreement of the pam .. 
Thus, where the mortgagor expre881y waives all right to de 
po88e88ion and income of the premises pending foreclOfl1l1'e 
proceedings, and agrees to the appointment of a receiver, it 
is not nece88ary for the court, when applied to in that behalf, 
to consider any question of the adequacy of the security or 
the solvency of the mortgagor, as these considerations do not 
limit the rights 'of the mortgagee in the cireums1lance& sup-

18 Cr088 v. W1l1 County Nat. 
Bank, 177 Ill. 33, 62 N. E. Rep. 
322; Silverman v. Northwestern 
Mut. Life InB. Co., 6 Ill. App. 124; 
White v. Mackey, 86 TIL App. 282; 
Richey v. Guild, 99 Ill. App. 461. 

.IOrtengren v. Rice, 104 Ill. App. 

428; Lechner v. Green, Id. 40; 
McLester v. Rose. Id. 433. 

.0 Jacoba v. Glbeon, 8 Nebr .... 
2 N. W. Rep. 893. 

II Equitable Trust Co. v. wUaou, 
200 Ill. 23. reveralDg 88 TIL App. 
81. 
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poaed.11 In that case, the court will appoint a rgceinr unl .. 
good reasons are shown why it should not." 

Substantially the same principles apply to the foreclosure 
of deeds of trust. When such a deed authorizes the truatee to 
take pOBBeBBion of the mortgaged premises upon default and do 
such things as may be nece88&ry for the proper protection of 
the property, a court of equity will han power, in case thE'! 
trustee refuses to act, to appoint a receiver to take charge of 
the estate, without reference to any question of depreciation of 
the property, and independently of any consideration as to the 
solvency or insolvency of the grantor or person primarily liable 
for the debt. But in ordinary circumstances, a reaeiver will 
not be appointed unless the property mortgaged is insuftieient 
&ecurity for the debt, and the party personally liable for the 
debt is either insolvent or of very questionable responsibility.lt 

I a. Where IIortpge Ooven BeDta and ProItI.-It is 
entirely competent for the parties to a mortgage to stipulata 
that the rents and income of the mortgaged property shall be 
pledged for the payment of the debt secured, as well as the 
land itself. When this is done, the income of the property 
constitutes a fund which is primarily liable for the satisfaction 
or the mortgage debt, in the same sense and to the same extent 
&8 the corpus of the estate; and therefore a receiver may be 
appointed, in the discretion of the court, on the application of 
the mortgagee, without his showing that the land alone is not 
adequate security, and without any question as to the mort· 
gagor', solvency in view of a poBBible deficiency,llI Still, even 
in this case, the appointment of a receiver cannot be demanded 
as an absolute right, and simply because it is stipulated for 
in the mortgage. The court retains its discretion, and is not 
bound to enforce such a provision where it is not necessary to 
enforce the lien on the rents and profits. It is held that such 
an agreement in the mortgage is entitled to weight in deter-

12 Loughrldp v. HauahraD. 7. 
nt. App."4-

II Clark v. Logan Mut. Loan A 
Bldg. Aaa'D, 68 Ill. App. 811. 

It Gooden T. Vlnke, 8'1 nt. App. 
662. 

III Oakford T. RoblDaon, 48 nt. 
A.PP. 270; Niccolls T. Peninsular 

Stove Co.; Id. 817; Fountain T. 

Walther, 66 Ill. App. 529; Ball T. 

Marake, 100 Ill. App. 389; Clark v. 
Logan Mul. Loan A Blcl&. Au'n, 
58 Ill. App.311; Orteqren T. RIce, 
1M Ill. App. 418; Lechner v. 
Green, Id. "2; lIiIcLeiter T. Rolle, 
Id. 433. 
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;Dlining whether the power of the court to make the appoint
ment should be exercised or not, but it is not controlling.as 

§ 410. Appointing Receiver After Foreclosure Sale.-The 
inadequacy of the mortgaged property as security for the debt, 
and the consequent necessity of sequestrating the rents and 
profits to supply the deficiency, frequently does not appear 
until after the rendition of the decree of foreclosure and tho 
sale had thereunder. Ordinarily, the owner of the equity of 
redemption is entitled to retain the possession of the property 
and to collect the income thereof during the running of the 
period allowed for redemption. But where the decree includes 
a judgment for the deficiency, and the sale of the property 
under the foreclosure does not bring enough to satisfy the 
mortgage debt, and it appears that the person liable on the 
deficiency decree is insolvent or of doubtful responsibility, 
then the court has power to appoint a receiver to take charge 
of the property during the time allowed for redemption, and 
to collect the rents and profits and apply them on the deficiency. 
This power should not be exercised improvidently, and the 
appointment is not proper when it appears that injustice would 
be done thereby, or when reasons exist justifying the expecta
tion that the deficiency can be otherwise made up; but still 
it is a power which the court is fully competent to exercise 
in a proper case, and it exists even when there are no expre&8 
words in the mortgage giving a lien upon the rents and 
profits.1T So also, if it appears that the rights of the purchaser 
at the foreclosure sale are impaired or placed in jeopardy by 
reason of the mortgagor's retaining possession, the court may 
appoint a receiver of the rents and profits, after the sale, and 
before the time for redemption has expired.ss . .And where the 
terms of the mortgage expressly give to the mortgagee the 
right to have a receiver appointed to collect the rents after a 
sale is had and a deficiency judicially ascertained, it is error 
to refuse to appoint a receiver when the conditions stated have 
arisen. The contract of the parties as to remedies should be 

.. Baglq T. Illinois Trust A SaT. 
Bank, 199 Dl. 76, 64 N. E. Rep. 
1086, afllrmlng 100 Ill. App. 261. 

17 First Nat. Bank T. Illlnoia 
Steel Co., 174 Dl. 140, 61 N. E. 
Rep. 200 (afllrmlng 72 Ill. App. 
640); Christie v. Burns. 83 III 

App. 614; Haas T. Chicago Bull4-
lng Society, 89 Dl. 498; BorWf T. 

Hinkley, 66 Dl. App. 274. 
18 Lapham T. Ins, 11 Chleqo 

Legal News, B7, Feel. Cas. No. 
8,082. 
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followed." But after the term of court at which the fore
closure decree was entert'd, where no deficiency decree was 
sought or obtained by anyone, the court has no power, in the 
same proceeding, to reach the rents and profits during the 
period of redemption, for the purpose of applying them on a 
second mortgage on which no relief had been sought or ob
tained.40 

§ 411. Appointment on Application of JUDior Mortgagee.
When a second mortgagee brings suit for foreclosure and pro
cures the appointment of a receiver, he is entitled to have tht' 
rents and profits collected by the receiver applied upon his 
mortgage to the exclusion of the senior mortgagee, provided it 
appears that the first mortgagee was not a party to the suit, 
or tha.t the receiver was appointed for the benefit of the junior 
mortgagee alone, and not for the benefit of all the parties to the 
suit. In such a case, the senior mortgagee will not be entitled 
to payment out of the rents unlt'ss he files a bill to £oreclos(' 
his own mortgage and procures the receivership to be extended 
to his security."· So, in a proceeding for the foreclosure of a 
first mortgagt', where the second mortgagee files a cross-bill 
asking for the foreclosure of his mortgage, the court may, when 
the circumstances warrant it, appoint a receiver upon the 
application of the second mortgagee, even though it denies an 
application for the same relief on the part of the first mort
gagee."2 And again, "when a receiver is appointed in a suit 
to foreclose a first mortgage, the second mortgagee being a 
party, and the first mortgage is satisfied out of the proceeds of 
the foreclosure sale, leaving the second mortgage unpaid, either 
altogether or in part, resort may be had, for the deficiency 
upon the second mortgage, to the rents collected by the re
ceiver. In such case, if the first mortgagee, who has procured 
the receiver and has the right to satisfy his debt either out of 
the proceeds of the sale or out of the rents collected by the 
receiver, elects to take the proceeds of sale, the second mort
gagee is entitled to be subrogated to the rents." And in such 
a case if it appears that the mortgagor is insolvent and th(' 

II Wright T. Case, 69 DL App. 322 (a1Ilrmlq 71 m. App. *'); 
W. Mlltenbercer T. Lopnaport R7. 

to Burleigh T. Keck, 84 Dl. App. Co., 108 U. S. 288. 
807. U Clark T. Lopn Mut. Loan & 

tl Cl'OII8 T. Will County NaL Bldg AIIa'n, 68 IlL App. 311. 
Bank, 177 m. 33, 62 N. E. Rep. 
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Iee1II'ity insWBcient to protect the second mortgagee, he will 
be entitled to have the receivership continued for his beneSt 
and to receive the rents and profits during the period of 
redemption, 88 against the owner of the equity of redemp
tion.·8 But in a suit to foreclose the elder mortgage, if neither 
the bill nor a cross-bill filcd by the junior mortgagee prays for 
the appointment of a receiver, the court should not appoint one, 

'even though the junior mortgage may pl'o'Yide for such an 
appointment.·. And where the suit is to foreclose the junior 
mortgage, if the oomplainant obtains enough from the proceeds 
of the sale of the premises to satisfy his incumbrance, the 
entire object of his suit will be accomplished, and his bill will 
furnish no warrant for continuing a recei'Yership before 
granted, and directing the receiver to retain possession during 
the period allowed for redemption and apply the rents col
lected to the payment of interest on the first mortgage, paying 
the balance to the purchaser at the foreclosure sale." 

§ m. BJghta and DuU. of B.eceiver.-By procuring the 
appointment of a receiver to collect the rents and profits of 
mortgaged property, in connection with proceedings for the 
foreclosure of the mortgage, the mortgagee obtains an equit
able claim upon the rents due and to accrue, and such claim 
is superior to any other (arising subsequent to the mortgage) 
of any person claiming under the mortgagor. It is the duty 
of the receiver to exercise a proper degree of care and diligence 
in managing thc property and collecting the income, and 
tenants in possession may be compelled to attorn to him." 
He is required to account for the income of the property, and 
it is his duty, out of such income, to keep the property insured, 
not only against fire,.! but also, in proper cases, against dam
age to plate glass on the premises.·8 The receiver may also bt' 
directed by the court to pay accruing taxes on the property 
out of current income.·" But after the payment of such proper 
charges as may be allowed by the court, ineluding payments on 

41 Roacb 1'. GlOB, 181 m. 440, 54 
N. l!I. Rep. 1022, afIlrmlng GlOB 1'. 

Roacb, 80 Ill. App. 283. 
" GUleeple 1'. Greene Couut,. 

Sa1' • .t: LoaD ABB'D, 95 Ill. App. 
543. 

tS Evan, 1'. EutmaD, 80 Ill. App. 
332. 

.8 WoodJ'att 1'. CoJUlell, as m. 
App.475. 

4T RoblnaoD Bank 1'. KWer, 47 
Ill. App. 310. 

"SteveDa 1'. Had8eld, 198 m. 
253, 63 N. E. Rep. 633. 

tl Elllott 1'. Magnus, 74 m. App. 
438. 
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the mortgage debt u .ell u the proper ei:.pense8 of the 
teeeiyetship, he holds the balaJice for the owner of the equity 
of redemption, and not for the benefit of the purchaser at the 
.ale.GO And 80, a judgment creditor of the mortgagor is not 
entitled to payment from tents and profits in the hands of the 
receiver, and has no right to complain of an order 'directing 
their application to the payment of taxes.1I1 But if the pur
chaser at the foreclosure sale takes the title subject to a prior 
mortgage which he covenants to pay, the receiver in foreclosure 
lu&a no right to pay the interest on such prior mortgage during 
the period of redemption nor to pay taxes on the mortgaged 
premises." The receiver has of course no power to expend the 
funds in improving the property, nor even in making repairs, 
without the order of the court. In a case in New York, it was 
held that he would have no rightl without Rch an order, to 
expend the money in his hands in protecting a wall made dan
gerous by an excavation; and it was said to be immaterial that 
a statute authorized a municipal department to make such walls 
secure at the expense of the owners.IIS 

§ 418. Dilcharge of Reoeivar.-When a receiver of the rents 
and profits of mortgaged property has been appointed pending 
proceedings for the foreclosure of the mortgage, and, at the 
sale made under the decree of foreclosure, the property is bid 
off for the full amount of the debt, interest, and costs, there 
is no nece8Bity for continuing the receivership further, and 
accordingly he should then be discharged and the possession of 
the property should be restored to the owner of the equity of 
redemption, to hold during the period allowed for redemption.lI• 
Also it is said that when the amount due on the mortgage debt 
is definitely fixed by the court, the defendant has a right to 
pay that sum and have a restoration of his property and a 
discharge of the receiver.1I11 And so, when the period allowed 
for redemption under a foreclosure decree and sale expires, 

10 SteYeIUI v. Hadlelcl, 198 m. 
1&8, 83 N. B. Rep. 831. 

11 BWott v. Mapua, 74 nt. Apt. 
GS. 

la Stevena v. Had8e1d. 198 DI. 
.. 83 N. B. Rep. 883, aftll'll:llq 
9G IlL App. 406. 

n W7ckotr v. Scofteld. 103 N. Y. 
830. 9 N. B. Rep. 498. 

16 Roach v. Gloe, 181 Ill. 440, M 
N. B. Rep. 1022; Bogardua v. 
lloeea. 181 Ill. 5M, 54 N. E. Rep. 
984 (afIlrming 78 Ill. App. 228); 
Davia v. Dale, 150 Ill. 189, 87 N. Eo 
Rep. 115, aftlrmiDg Dale v. Davia. 
61 Ill. App. 318: 

IlIlUlwaukee A II. lL. Co. ,. 
Soutter, I Wall. 510. 
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no redemption having been made, the purchaser becomes the 
absolute owner of the property, and thereupon the rights and 
duties of a receiver appointed in the foreclosure proceedings 
come to an end, and thereafter he has no right to collect rents 
from tenants on the property or otherwise to deal with them.H 

PABT VIII. DBCBD 01' FoBE0L08t1U. 

I 414. Decree of Strict ForecloBure. 
416. Same; When Not Proper. 
418. Same; CaaeB Excepted b7 

Statute. 
417. Frame of Decree of Strict 

Foreclosure. 
418. Decree of Foreclosure and 

Sale. 
419. Adjudication .. to Amount 

Due. 
Ut. Terma .. to Pa7IDent and 

Redemption. 

I 421. Personal Judplent not 
Proper. 

422. Valldlt7 and Elrect of De
cree. 

423. Review and Vacation of De-
cree. 

424. Conclualven8B8 of Decree. 
426. Lien of Decree. 
US. Decree for Dellclenc7. 
427. Same; JurlBdlction. 
428. Same; What Persona LIable. 

§ 414. Decree of Strict Poreclosure.-A decree of strict fore
closure of a mortgage finds the amount due under the mort
gage, orders its payment within a certain limited time, and 
provides that, in default of such payment, the debtor's right 
and equity of redemption shall be forever barred and fore
closed. Its effect is to vest the title of the property absolutely 
in the mortgagee, on default of payment, without any sale of 
the property. The debtor's legal title having been forfeited 
by his failure to pay the mortgage debt at its maturity, and 
his equity of redemption being cut off by the decree, the title of 
the creditor, which before was conditional and defeasible, be
comes absolute and unconditional without a sale or conveyance 
of the estate.1I7 This method of foreclosure is occasionally ill. 

II Stoddard v. Walker, 90 IlL 
App.422. 

IT "In a strict foreclosure at 
common law, the decree Blmpl7 
cut olr the eqult7 of redemption, 
and foreclosed the mortaagor from 
redeeming hlB estate b7 pa)"ment 
of the mortp,ge debt, and the ea
tate of the mortppe, which, In 
Ita inception, was conditional and 

defeaa1ble, became thereb7 abso
lute. Thereafter the mortcaPe 
was In as of the estate granted 
and conve7ed b7 the mortpp. 
discharged from the condition of 
defeasance, and he held the estate 
as If the original COnV8)"aDC8 
had been abaolute." Champion v. 
Hinkle, 46 N. J. Eq. 162, 16 Atl. 
Rep. 701. 
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use in Illinois. The statute which regulates the time and terms 
of redemption of mortgaged lands, when sold under a decree of 
foreclosure, does not in terms prohibit strict foreclosures.158 

Still, such decrees are not very much in accord with the policy 
of the statute; and the remedy of a strict foreclosure is 
regarded as a harsh and severe one, and not to be resorted to 
except in cases where a statutory foreclosure and sale would 
be inappropriate or an unnecessary formality.G8 As far back 
as 1855 it was judicially declared that, although equity may 
grant relief by a strict foreclosure, the pr~ctice should not bE' 
encouraged.so But a mortgagor has not in every case a right 
to insist that the court Shall order a sale of the premises; 
and where tht" interests of the parties plainly require that the 
foreclosure should be strict, it may be so ordered.61 So the 
courts have now established the general rule that a decree of 
strict foreclosure may be entered when the four following facts 
are made to appear: (1) That the mortgagor is insolvent; 
(2) that the mortgaged land is not worth the amount due upon 
the mortgage; (3) that the mortgagee is willing to take the 
property in satisfaction of his debt; (4) that there are no 
junior incumbrancers, purchasers of the equitY of redemption, 
or other creditors of the mortgagor who might be interested 
in having the property put up for sale.62 So also, when the 
bill shows that the mortgage was given for the entire purchaSE' 
money of the mortgaged premises, and that the value ·of the 
premiSes does not exceed the amount due on the mortgagt", 
and where no appearance has been entered for the mortgagor, 
the case is one where a strict foreclosure may properly be de
creed.S8 Again, where. all the persons who derive title througb 
the mortgagor disclaim any interest in the land, and tender it 
to the mortgagee, it is proper to decree that he shall receivc 
the land in full satisfaction of the mortgage debt, although the. 
time during which he might have demanded a master's deed 

8. Johnson v. Donnell, 16 Ill. 97. 
.1 Jefferson v. Coleman, 110 Ind. 

616, 11 N. B. Rep. 466. 
eo Weiner v. Heintz, 17 Ill. 269. 
II JohDBOn v. Donnell, 16 Ill. 97; 

Brahm v. Dietsch, 16 Ill. App. 331; 
Flagg v. Walker, 113 U. S. 869. 

et Stephens v. Blcbnell, 27 Ill. 
444; Horner v. Zimmerman, 46 I11. 

14; Farrell v. Parlier, 60 Ill. 274; 
Sheldon v. Patterson, 66 I11. 607; 
Carpenter v. Plagp, 192 Ill. 82, 
61 N. E. Rep. 630; Greenemeyer 
v. Deppe, 6 I11. App. 490; Miller v. 
Davis, 6 I11. App. 474; HolUs v. 
Smith, 9 Ill. App. 109; Grlesbaum 
v. Baum, 18 Ill. App. 614. 

as WIlBOn v. Geisler, 19 I11. 49. 
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has expired." And the partiel to a bill ill equity for the foPe
elolure of a mottgage 1Day stipulate and agree that the court 
shall enter a decree of strict fo~losure against the premiaea. II 

§ 416. lam.; When Bot Proper.-If the estate mortgaged is 
claimed as a homestead, or materially exceeds in value the 
amount for which it was incumbered, a strict foreclosttre should 
not be allowe~ i and unless the homestead right has been 
waived, the sale should be made subject to it." And it may 
be stated as a general rule that a decree of attict foreclosure 
is not proper, and should not be allowed, when the equity of 
redemption is in the hands of a purchaser from the mortgagor, 
or when there are Hens upon the property subsequent to the 
IDortgage, or othel" creditors of the mortgagor.8't The reasloD 
of this rule is that it is for the interest of such persons that 
an attempt at least should be made, by a public sale, to make 
the property bring more than the amount of the mortgage debt, 
and further that it is the policy and intention of the statute 
allowing redemptions from judicial sales to make the property 
pay as much of the :mortgagor's debts as it is worth. And 80 

also, in cases where the mortgagor is dead, and his estate i. 
insolvent, and the equity of redemption has descended to in
£Bnt heirs, the proper course is to order a sale of the prop
erty, and not to decree a strict foreclosure." But eireum
stances may arise in which a decree of strict foreclosure would 
be proper, on g showing that the mortgagor is insolnnt, and 
the property worth Jess than the amount of the mortgage debt, 
and that the mortgagee is willing to take it in satisfaction, 
notwithstanding that there may be a judgment creditor of tht" 
mortgagor whose lien is junior to the mortgage. The general 
rule that no strict foreclosure can be decreed when there ~ 
other incumbrancers or credito,rs or purchasers of the equity 
of redemption is not inflexible. It is subject to exceptions, 

•• Bellevllle Savings Bank v. 
Rela, 186 ilL 242, 26 N. E. Rep. 
846. 

II Blaaell v. Karlne Co., 66 Ill. 
166: 

•• Yong v. Graff, 38 Ill. 20. 
n JDc1warda v. Helm, & 111. 142: 

Warner v. Helm, 6 Ill. 220; Hor
ner v. Zimmerman, 46 IlL 14: 
Farrell v. Parlier, &0 m. 274: 
Boyer v. Boyer. 88 m. 447: Dllnola 

Starch Co. v. Ottawa Hydraulic 
00 •• 12& Ill. 187. 17 N. l!I. Rep. (86: 
Rourke v. Coulton, 4 m. App. 257: 
Miller v. Davia, 6 Ill. App. 47': 
"Greenemeyer v. Deppe, 6 IlL AIIP. 
490: Homa v. Smith. 8 UL App. 
109: Grleabaum v. Baum. 18 IlL 
App. 6U~ Flag T. Walker. ill 11. 
S.66 •• 

... Boyer v. BoJ8l', 88 iII. 447. 
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growillg out of the faob of particular OMes, where justice and 
sound ~8IOD require that such e~eptioD8 should be made. 
"The court of conscience will not saorifice or endanger tho 
l'ighb of a complainant, who comea within her portals with a 
just cause, and holding the oldeat and preferred lien and beat 
equity, for a bare poaaibility of a wholly improbable benefit 
to one having a second lien and aubordinate equity."" 

§ 416. lame; 0 ... Bxcepted by Btatute.-In Dlinoia, under 
the provisions of the atatutes, there can be no atrict foreclosure 
of a mortgage given by a guardian upon the property of his 
ward, but such mortgagea must be foreclosed by petition in the 
county court, and redemption shall be allowed as is provided 
by law in cases of aalea on execution upon common-law judg
menta.'1o The lawa likewise forbid strict foreclosure of mort
gages given by executors under authority of the coun,'ll and of 
mortgages made by the conservator of a lunatic, idiot, or apend
thrift.'1· 

1417. J'rame of Decree of Strict Ponclolure.-In proce«.>d
inga for a strict foreclosure, the settled practice in England 
is to decree that the amount due be ascertained and the costs 
taxed, and that upon the payment of both within a fixed time, 
the complainant shall reconvey to the defendant, but in default 
of payment within the time limited, it is ordered that the de
fendant shall "stand absolutely debarred and foreclosed of 
and from all equity of redemption of and in the said mort
gaged premises. " It is easentially necesaary that the defendant 
should be allowed aome time in which to redeem by paying the 
amount due with the taxed costs. The length of time rests 
very much in the discretion of. the chancellor, and is to be reg
ulated by the eircumstances of the particular case, but th«.> right 
of r.edemption cannot be entirely withheld. In England, the 
aettled practice is to allow aix months. And a decree of strict 
foreclosure which doea not find the amount due, which allowa 
no time for the payment of the debt and the redemption of 
the estate, and which is final and conclusive in the first in
stance, cannot be sustained.'18 In Illinois, the practice in caaes 

.. Illinois Swcll Co. T. Ottawa 
BJdraullc Co., 23 Ill. App. 272, 
afllrmed In 126 Ill. 237. 17 N. E. 
Rep. 488. 

10 Rev. StaL m. c. 64, 12'1; 

United States Mo~. Co. T • 
Sperry, 138 U. S. 318. 

n ReT. StaL Dl. c. 8, 1122. 
11 Rev. Stat. m. c. 86. II 20-22. 
11 Clark T. Reyburn, 8 Wall. 818; 

Digitized by Coogle 



484 FORECLOSURE BY SUIT IN EQUITY. £1418 

of this kind diflers from the English practice in this respect
tbat it is not considered necessary to enter first an interlocu
tory decree for foreclosure if the debt be not paid within the 
time limited, and then a final order on proof that the money 
has not been paid; but the final decree may be made in the 
first instance. A decree which finds the amount due on the 
mortgage, and orders the same to be paid to the complainant 
within a certain fixed time, and decrees that, in default of such 
payment, the defendant shall be forever barred and foreclosed 
of all right and equity of redemption in the premises, and 
tbat all the right, title, and interest, both legal and equitablt>, 
of the defendant therein shall be vested absolutely and uncon
ditionally in the complainant, is a final decree, in the usual and 
approved form, and vests in the mortgagee, on default of pay
ment, all the title conveyed by the mortgage, without any 
further decree of the court.14 It has even been held, in this 
state, that a decree of strict foreclosure need not specify in 
whom the legal title to the lands shall be vested; for, by 
barring the equity of redemption, it confirms the title in the 
mortgagee.TG It should also be remarked that a strict foreclos
ure of a mortgage does not extinguish the debt secured by the 
mortgage, unless the value of the land is equivalent to the 
debt.Ts 

§ 418. Decree of I'oreclosure aDd Sa1e.-A decree of fore
closure in the ordinary form fixes the amount due under tht> 
mortgage, orders the defendant to pay the same within a lim
ited time, and provides that, if such payment is not made, tht> 
land shall be sold and the proceeds applied in satisfaction 
of the mortgage debt. In the provision directing the sale there 
should be a clear and accurate description of the premises af
fected, although it is said that the decree is sufficient in this 
respect if it describes the property substantially in the terms 
of the mortgage.TT And if the mortgage is made part of the 
bill of complaint, the decree need only direct a sale by reI
erence to the bill without a formal description of the property 
to be sold.T8 It is also said that" a decree of foreclosure should 
direct a sale of the particular estate or interest of the mort-

Chicago, D. & V. R. Co. v. Fos
dick, 106 U. S. '7. 

U-EllIs v. Leek, 127 Ill. 60, 20 N. 
E. Rep. 218. 

11 Johnson v. Donnell, 15 Ill. 97. 

T8 Vansant v. Allmon, 23 m. 30. 
TT Cook v. Shorthlll. 82 Iowa, 

277, '8 N. W. Rep. U. 
T8 Logan v. Williams, 76 DL 176. 
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gagor in the mortgaged premises, as the same has. been de
aeribed in the mortgage, because it is that and only that which 
has been mortgaged as security for the payment of the mort
gage debt. If such a decree directs the sale of any greater 
or less estate or interest than that described in the complaint 
and mortgage, it is erroneous, and should be corrected on mo
tion. '.",e But in a case where the decree ordered a sale of the 
premises and "all the right and interest of the respondents 
therein, " it was held to include their homestead right, al
thongh the same was not specified; the statutory requirement 
that a deed shall contain an express release of the homestead 
relates to the evidence, and not to the averments in the plead
ings and the findings.so 

It is probably not neceaaary for the decree to specify the 
steps to be taken after the sale; for the right of redemption 
is granted and regulated by the statute, and the foreclo81U'e 
purchaser can secure his rights, if no redemption is made, by 
further application to the court. But a decree which provides 
that, if the premises are not redeemed within the time fixed by 
the statute, the master shall execnte a deed to the holder of 
the certificate of purchase, and that thereupon possession of 
the property shall be delivered up to him, is entirely proper.11 
The decree may also settle incidental or collateral rights of 
the parties, or equities arising out of their situation with ref
erence to the mortgage. For example, in a proceeding to fore
close a mortgage given to a building and loan association, it is 
proper to provide by the decree for the cancellation of the 
stock of the mortgagor where he has been credited with the 
full withdrawal value of the same in reduction of his indebt
~dness.12 So, a decree foreclosing a mortgage upon leased 
land should make provision for the payment of ground-rent 
due; and this, even if the forfeiture of the lease has been ob
tained in fraud of the rights of the mortgagee.sa But where 
the mortgage does not provide for repairs to be made by the 
mortgagee, the right to a lien for such repairs, if any exists, 
must rest on the mechanic's lien statute; and such lien cannot 

7t Scbwarts v. Palm, 66 Cal. 64, 
2 Pac. Rep. 736. 

80 west v. Krabaum, 88 Dl. 263. 
81 Baker v. Scott, 62 Dl. 87; Bird 

v. Bals, 33 Kana. 391, 6 Pac. Rep. 
627. 

'.Rhodes v. Mlsaoun Sav. A 
Loan Co., 63 Ill. App. 77. 

aa Johnston v. Worthington, 8 
nL App. 322. 
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be sQtained o. a bill to foreclose the II1Qrtpge which does not 
aver the facta on which tba lien eould be predicated under the 
statute." Again, while suita tq foreclose trust deeds executed 
by the same parties may be co~solidated, a decree which con
solidates the debta by ordering that the property oovered by 
the deeds be sold for the payment of the whole amount is 
erroneous when the deeds cover separate tracta.81 And in • 
case where the bill sought the foreclosure of two mortgages, 
one of whioh embraced land not included in the other, and 
where the whole debt was not due, and the decree found that 
the mortgagor was insolvent, and that the premises could not 
be sold in parcels without prejudice to the parties, where there 
was no allegation in the bill to admit such proof, and autho
rized a sale en masse for the whole debt due and to become due, 
it was held that the decree was erroneous.SI 

D 419. Adjudication as to Amount Due.-It is essential that 
a decree of foreclosure should determine and state the amount 
due to the complainant, in order that persons interested may 
be able to redeem before sale without taking risks as to the 
correctness of the amount tendered. A decree which simply 
orders the payment of the sum due on the debt secured by 
the mortgage, without finding the amount, is erroneous.IT And 
when several mortgages upon separate parcels of land are fore
closed together in one action, the decree must find the amount 
due on each, and not the aggregate amount secured by all." 
The computation of the amount due is properly left to the mas
ter in chancery, except in so far as judicial questions may be 
involved; these can be settled only by t;4e court.88 But in a 
case where the mortgage was given to secure the payment of 
.,ertain bills of exchange on which the mortgagor was indoraer~ 

"SeUer v. Schaefer, 40 m App. 
'14. 
'I Brown v. KeDD1cot~ 80 DI. 

App.89. 
.1 Blazey v. Dellua, 7' Ill. J89. 
IT Tompkins v. WUtberpr, 66 

Ill. 385. 
'8 KnIght v. Heafer, 79 111. App. 

374. Where a master, to whom 
the court had referred the QUes
tion of the amount due under • 
uortgage which was sought to be 
foreclosed, reported the amount 

due on the note deacrtbed In the 
mortpge, and also the amount 
due on another note given by the 
mortgagor, and held by the com
plainant, as to which there ... no 
eTldence that the mortaaaor 1Il
tended to secure It by the mort
pge, It was held to be error to 
decree a forecloaure for the 
amount of both notes. Wile,. v. 
JiIcClee, , lll. App. 128. 

8' De Leuw T. Neely. '11 ~ ''II. 
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~ welllUf a promilssoI'Y note of which he was tile maker, it was 
said to be pl!Oper, since the damages reeted in computation, 
for the court to d4'ect the clerk to compllte them, the court 
instructing him at what rate to compute them, both as to the 
interest and the legal damages for protelJt." And where the 
master has reported the several items of credit and their dates, 
the case need not be again referred to him to calculate the .um 
due.o1 

The decree cannot properly adjudge to the complainant a 
greater sum than that claimed jn his bill; to do so is errol', 
tbough it is not sufficient to make the decree absolutely void 
and open to collateral impeachmeJ1t.81 And when the deeree 
is for too large an amount, the errol' camwt be cured on appeaJ 
by filing in the appellate court evidence that the mortgage haa 
been satisfied.o8 But while the appellate court will reverse a 
decree and send the case back, when the amount adjudged is 
materially and substantially in exce88 of the pl!Oper sum, it 
will not consider 8uch a courlte necessary when the error in 
this respect amoupt$ to no more than a mere trifte.8f Thus, & 

decree of forecloBUre will Jlot be reversed at the instance of 
a subsequent incumbrancer, merely because it is excessive to 
the amount of one day's interest (amounting to $56), where 
the value of the entire property is le88 than the sum actually 
due and there is a decree for deficie~cy, especially when the 
party against whom the decree was entered does not complain.OIl 

If, in drawing the mortgage, a larger amount was inserted than 
the debt actually due, the recovery must be confined to the 
oorrect sum and the decree framed aecordingly.o8 But in Penn
sylvania, it is said that the fact that a judgment on a mortgage 
is entered for the penal sum named in the bond, without any 
suggestion as to the real debt, is not ground for opening the 
judgment and letting the mortgagor in to defend, although 
no more than the real debt can be coUected.81 

We must also remark that, where the bill for foreclosure 

.0 RD888l1 v. Brown, 41 Dl. 183. 
• 1 Haworth v. Hullng, 81 IlL 23. .1 Ketchum v. White, 72 Iowa, 

193, 83 N. W. R,p. 627 • 
•• Croab7 v. Kleat, 136 Ill. 468, 

26 N. E. Rep. 689. 
"McNutt v. Dickson, 42 Ill. 498. 
ea Prlmle7 v. Shirk, 163 Ill. 389, 

46 N. E. Rep. 247, a1Ilnplng 60 IlL 
App.312 • 

.. Laflin v. KnOx, 41 Mlch. 40, 
1 N. W. Rep. 913. 

tT CItl&eDs' Savlogs I: LQan 
Ass'n v. HelHr, 160 Pa. St. 61t, 24 
AU. Rep. 733. 
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states the amount due at the time it is filed, it is not error to 
include in the decree a greater amount, when the increase is 
the result of the accumulation during the interval between 
the filing of the bill and the hearing.88 Thus, it is proper to 
allow the complainant for money advanced for the payment of 
.taxes after the filing of the bill, under the prayer for general 
,relief, the contingencies which would justify such paymt'Dt 
having been set forth in the bill." And the mortgagee is 
entitled to interest on the mortgage note, at the contract rate, 
from the date of the note until the rendition of the decree of 
foreclosure.1 And generally, the court may include in its de
cree amounts expended by 'the mortgagee for taxes, insurance, 
and extension of an abstract of title, when such items are au
thorized by the mortgage and the payments are shown by the 
evidence.2 Upon the foreclosure of a mortgage for non-pay
ment of interest, when the principal is not due, and is not, 
by the terms of the mortgage, to become dne upon default in 
payment of interest, it is both proper and necessary for the 
·court to find the amount of principal unpaid, and decree its 
payment out of the proceeds when the property is to be sold 
as an entirety; but the decree should permit the mortgagor to 
redeem, before sale, on payment of the overdue interest and 
costs only.s Where the mortgage is one given to a building 
and loan association, it is proper to set off against the amoont 
due under the mortgage any sum that may be due the defen
dant on matured stock in the association held by him.. And 
it should be noted that a mortgagee, by selling under the fore
closure decree, waives any objection to the amount therein 
decreed to him.1I 

§ 420. Terms 81 to Payment and B.edemptioD.-A proper de
cree of foreclosure gives the debtor a last opportunity to effect 
the redemption of the premises before a sale, by decreeing 

.1 Rhodes v. Missouri Say. &: 
Loan Co., 63 Ill. App. 77; Wolcott 
v. Lake View Bldg. &: Loan Au'D, 
fi9 III. App. 416. 

It Loewenstein V. Rapp, 6'1 DI. 
'App. 6'18; supra I 229. 

1 Arneson V. Haldane, 106 III 
:App. 689. . 

II Loughridge V. Northwestern 
Kut. Life Ins. Co., 180 Ill. 26'1, 6. 

N. E. Rep. 153, aMrmlng 79 Dl 
App. 223. 

a Grape Creek Coal CO. V. Fann
era' Loan &: Trust Co. (U. S. CIre. 
Ct. of App., '1th Circuit) 12 C. C. 
A. 350, 63 Fed. Rep. 891. 

'Novak V. Vypomocny Spolek 
Bldg. &: Loan Ass'D, 63 Dl App. 
682, aMrmed In 16'1 Ill. 26(, 
, G Trogden v. Safford, 21 Ill. App. 
2.0. 
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that he may pay the amount adjudged to be due within a cer
tain limited time, and that, in default of such payment, the 
property shall be sold. There is no statute fixing the timt' 
which should be thus allowed to the debtor for payment. It 
must be a reasonable time, having regard to the amount of 
the debt and other pertinent circumstances; but what is a rea
sonable time is to be determined by the court itself in the exer
cise of a sound judicial discretion.e As to the statutory right 
of redemption after the foreclosure sale, that is entirely in
dependent of the decree. No action of the court is necessary 
to confer it on parties entitled, and no action of the court can 
take it away. The more formal mode of decreeing the fort'
closure of a mortgage is to direct that the mortgagor pay the 
amount found to be due, and, in default of payment, that the 
master sell the land, and if it is not redeemed, then that all the 
rights of the defendant be foreclosed and barred. But the right 
of redemption provided by the statute will not be considered as 
denied by a decree, although it may declare a foreclosure with
out any reference to the subject of redemption." 

§ 421. Penonal Judgment not Proper.-In Illinois, the 
courts of equity have no jurisdiction to render a personal judg
ment or decree for the payment of the mortgage indebtedness 
against the defendant in a foreclosure proceeding. the action 
is in rem, for the foreclosure of the lien, and a judgment in 
personam against the mortgagor would not be proper. Under 
the statute, the court can only render a decree for the balance 
of the a!nount that may be found to be remaining unpaid after 
the mortgaged premises have been sold and the proceeds ap
plied under the decree.8 Thus, a decree which provides that 
the defendant pay the complainant the amount of the mortgage 
debt and costs, and that the complainant have execution 

• Wright v. Neell, 100 Ill. App. 
310. And see Gochenour v. 
MoW1'1. 33 IlL 331. 

T Doester v. Bnne, 72 IlL .66. 
• Phelan v. Iona Savings Bank, 

.8 Ill. 171. "A court is without 
power in a foreclosure suit to ren
der a personal Judgment in the 
first instance against a mo~gagor. 
where there is no statute that au
thorizes it; and except for the 
statute. there is no power to 

render a personal decree for a de
ficiencl after sale. but the mort
gagee would be left to resort to 
law. It is onll for the deficiencl, 
if anl. that exists after the fore
closure sale. that our statute au
thorizes a personal decree." Cook 
v. Moulton, 6. Ill. App .• 29. It is 
error to enter a personal Judg
ment against a nominal defendant 
in a foreclosure proceeding. Idem. 
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therefor, 18 erroneo~ i the 8tatQ.te autliorizett UJ. e:uc~tion only 
for the deficiency after the 8&le.o AJ14 the mortgagor e&DDDt 
be heard to complain that the foreclomre decl'ee did Dot dinot 
him to pal the amount found due, bQ.t merely ordered tile 
premises to be sold in default of payment, as the l,.tter is the 
proper form.f a decree in rem.tO So, a personal decree against 
the wife of the mortgagor, or owner of the equity of redemp
tion, or against others who are merely tenants on the mort
gaged premises, for the payment of the mortgage debt, cannot 
be sust&ined.ll But a decree which finds the amount due from 
the mortgagor, and requires a sub8equent purchaser to pay the 
same by a day named, and if he does not, that the mortgaged 
premises be sold, is not a personal decree against the IJlOIt. 
gagor, but is in effect an alternative one, and iJJ not erroneous.lI 
It is also to be noted that an ordinary decree in foreelosure 
is not a decree "for the payment of money," within the mean
ing of the s~tute (Rev. Stat. ID. c. 77, 139) providing that 
When the person against whom such a. decree or judgment iJ 
rendered shall die after its rendition, no sale thereunder ahall 
be made until after the expiration of twelve months from his 
death and after three months notice of the existence of suob 
judgment or decree to be given to the personal representa
tives or heirs of the decedent.lI 

§ GS. VaUdi'J a.ud HIOt of Decne.-A. decree of foretl. 
ure must correspond with the mortgage, and with the allega. 
tions of the bill and the evidence, or it will be reversible for 
error. Thus, it is erroneous to enter a decree of foreclosure on 
premise8 not mentioned in the mortgage.1f A total want of 
jurisdiction of the partie8 will render the decree, &8 also a 
sale made thereunder, absolutely void; yet even in this cue, 
if DO redemption has been made or attempted, the mortgagor 
or his heirs cannot maintain ejectment against the mortgagee 
or his grantee in possession.1IJ . If there was jurisdiction, the 
decree will be supported by the presumptious of regularity 
and validity which ordinarily attend judicial sentences, and if 

• Roone7 v. Moulton, 60 Ill. App. And see Winkelman v. KIser, I'l 
306. Ill.2L 

10 Sbaber v. Appleman, 170 DL 
281, ~8 N. E. Rep. 978. 

11 Snell v. StaDle7, 68 Ill. 81; 
O'Brian v. FIT, 82 Ill. 27~. 

11 Glover v. Benjamin, 73 Ill. d. 

II Kronenbercer v. HeIDemMn, 
IN Ill. App. 166. 

u Trou~aD v. Schader, 31 DL 
U. 

II Oldb~ v. Hegar, M DL 101. 
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it is not VOid, although it may be erroneous or irregular, it 
will not be open to oollateral attack or impeaehment.lI And 
it is said that a foreclosure decree and sale constitute color 
of title in good faith, although the decree is erroneous or even 
void, if not attended with any fraud.lT The failure of the 

'judge to sign a decree of foreclosure or the record does not 
affect the validity of the decree actually rendered.ls A decree 
of foreclosure is aaaignable, and the aaaignee occupies the same 
position as the original mortgagee, and hence may maintain a 
bill to enjoin the commission of waste by the mortgagor.ll 
Such a decree also draws interest from the date of its rendi
tion.1O 

§ 423. Beview and Vacation of Deoree.-The court which 
rendered a decree of foreclosure has power to vacate and set 
it aside on proper cause shown and on seasonable application. 
This action is proper, for example, on a bill alleging that the 
complainant is the real owner of the note secured by the mort
gage and always has been; that the bill for foreclosure was 
filed in the name of a fictitious person and without the com
plainant's knowledge or consent, and that he has never adopted 
such proceeding or derived any benefit from it.2l And so, 
where no rights of third persons have intervened, a bill lies to 
review a decree of foreclosure entered by default, which, by 
mistake not apparent from the face of the record, providt>s 
for the foreclosure of the interests of heirs not parties to the 
mortgage.S2 But a decree which is erroneous in such a par
ticular as this (as, for instance, where it directs the purchaser 
of the equity of redemption, instead of the mortgagor, to pay 
the mortgage debt) cannot, if otherwise regular, be impeached 
by a bill of review, if it appears that the premises have bet>n 
sold in satisfaction of the debt, and' the decree satisfied.sa 

18 Martina v. Muhlke. 88 Ill. 
App. 12; Kibbe v. DUDn. 6 Blss. C. 
C. 133, Fed. Cas. No. 7,763; Hughes 
v. Frisby, 81 Ill. 188; Gibson v. 
Lyon. 116 U. S. .39; 1 Black on 
.Judgm. I 2.6. 

IT Reedy v. camAeld. 169 Ill. 264. 
n N. m. Rep. 888. ADd see Horner 
v. Zimmermau. .& Ill. u. 

II Fouta v. Mann, 16 Nebr. 172, 
18 N. W. Rep. 6.. ADd he 1 
Blaek on .Judgm .• 109. 

II Williams v. Chicago Exhibi
tion Co .• 188 Ill. 19,' 58 N. m. Rep. 
8U. 

10 Connecticut Mut. Life Ins. 
Co. v. Stinson, 86 111. App. 888. 

11 Monarch Brewing Co. v. Wol
ford, 179 111. 262, 68 N. m. Rep. 683. 

II Karr v. Freeman, 186 Ill. 299. 
., N. E. Rep. 717. 

II Dunn v. Rodgers, .3 Ill. 280: 
Burley v. Flint, 106 U. S. 147. 
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Again, a decree of foreclosure, entered in default of an answer 
after appearance of the defendant by counsel, \rill not be set 
aside on the ground of accident or mistake, where the only 
accident or mistake relied on was the neglect of the attorney 
to file the answer and make the defense.2' On the other hand, 
where a decree for foreclosure has been entered, and is after
wards assigned, and. before execution a hostile and fraud
ulent title springs up, and stands in the way of execution, the 
assignee may have the decree revived on a bill setting forth the 
facts proving the fraud.2G 

§ a4. OODc1uaiveDe88 of Deoree.-The rules governing the 
conclusive effect of decrees in equity apply with full force 
to decrees of foreclosure. Thus, if such a decree is of such 
force, character, and effect that it would estop the mortgagee 
from disputing the title of the mortgagor, on an offer by the 
latter to redeem from the sale, then, in the converse case, 
where the mortgagor does not choose to redeem, the decree 
Will be equally conclusive upon him on the question of title.2G 
The question of the validity of the mortgage is one which is 
necessarily involved in the foreclosure proceedings; it is a 
fact which must have been either admitted or proved as a 
necessary condition to the rendition of the decree. Hence it 
is conclusively settled by the decree, and cannot be again 
drawn in question between the same parties or those in privity 
with them.27 On an even stronger reason this is the case 
where the point was actually litigated. Thus, where the mort
gagor pleaded insanity, and, after the joinder of issue on the 
plea, he died, and his administrator was substituted as a party, 
and the issue was then determined in favor of the mortgagee, 
it was held that a decree of foreclosure of the mortgage was 
an adjudication determining its validity, and was binding on 
the heirs of the mortgagor.2S So, where the bill alleged the 
conveyance of the premises in fee simple, subject to a con
dition of defeasance, and the answer set up an unreleased 
estate of homestead, and the decree found for the complainant 
according to the allegations of his bill, ordered a sale as prayed 

• , Butler v. Morse (N. H.), 28 
Atl. Rep. 90. 

21 Cunningham v. Doran, 18 Ill. 
886. 

.. Bostwick v. Skinner, 80 Ill. 
147. 

IT Finley v. Houser, 22 Oreg . 
662, 30 Pac. Rep. '9': Woolery v. 
Grayson, 110 Ind. 149, 10 N. E.. 
Rep. 936. 

18 Harsh v. GrlMn, n Iowa, 608, 

3' N. W. Rep. "L 
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for, and deelared the equity of redemption barred, it was held 
that the defendant was precluded by the decree from assert
ing the defense of homestead to an ejectment suit brought 
by the purchaser at the foreclosure sale.29 It is also atated in 
some of the cases, in gcneral terms, that a final decree of fore. 
closure is concluaive 8S to all matters and points which might 
have been urged in defense, whether or not they were actually 
pleaded, at least in so far as that they cannot be re-litigated 
except on a bill of review.80 But the decree is clearly not res 
judicata as to any matter which the defendant was not en
titled, as a matter of right, to have litigated in the foreclosure 
proceedings.8t And it is not conclusive as against persons 
who were not parties to the litigation nor in privity with the 
parties of record. Thus, a decree foreclosing a mortgage, in a 
suit in which the question whether or not the mortgage was 
executed to defraud the mortgagor's creditors was not in is
sue, does not preclude a creditor of the mortgagor, who was 
not a party to the foreclosure suit, from attacking the mort
gage on that ground.82 And so, where no issue is raised in thp 
foreclosure proceedings as to the rights of subsequent lienors, 
the decree for foreclosure and sale is not conclusive as to the 
priority of liens of the subsequent mortgagees.a8 After a mort
gage has been duly foreclosed in a federal court having juris
diction of parties and subject-matter, and the statutory period 
for redemption has expired, a state court will not decree re
demption on the ~und of an agreement extending the time 
of payment of the mortgage debt.8. 

§ 426. Lien of Decree.-A statute of Dlinois provides that 
all decrees in equity shall be a lien upon aU real estate respect· 
ing which such decrees shan be made, and whenever, by any 
decree, any party shaU be required to perform any act other 
than the payment of money, or to refrain from performing 
any act, the court may order that the same shall be a lien upon 
the real or personal property of such party, and such lien 
r.hall have the effect and be subject to the same limitations 88 

It Goltra T. Green, 98 nI. 317. 
10 Burt T. Thomaa, 49 Mich. "2, 

12 N. W. Rep. 911: LudeUng T. 

Chalre, .0 La. Ann, M6, 4 South. 
Rep.686. 

11 OUver T. Cunningham, 'I Fed. 
Rep. 689 

II Brook. T. Kunos, 126 N. Y. 
268,26 N. JIl. Rep. 268. 

II Burchell T. Osborne, 119 N. Y. 
.s8, 23 N. lD. Rep. 896. . 

.. Wlndett T. ConnecUcut Kut. 
Llfa Ins. Co., 130 nI. 821, 22 N. E. 
Rep. 474. 
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judglDe1lta at Iaw.·a But it is held that th~ iien created by a 
deeree of forecloiriire is not wbject to the limitations govern
ing jUdgments at law, and consequently the right to proceed 
with the sale of the mortgaged premises on a deetee of for&
.,108Dl'8 and sale is not barred by the lapse of seven years." 
AlId a decree of foreclosure fixes a lien on realty as specificall1 
as a levy and sale.·'1 

§ .. Decree tflt Deflale!lOJ.-A statute in Illinois provides 
that, ., in all decrees hereafter to be made in suits in equity 
directing foreclosure of mortgages, a decree may be rendered 
for any balance of money that may be found due to the com
plainant over and above the proceeds of the sale or sales, and 
execution may issue for the collection of such balance, the same 
8S when the decree is solely for the payment of money. .And 
such decree may be rendered conditionally, at the time of de
~reeing the foreclosure, or it may be rendered after the sale 
and the ascertainment of the balance due.''8a The conditional 
deficiency decree thus authorized to be entered in advance of 
the foreclosure sale simply establishes the complainant'8 rigbt 
to a money decree after the amount of the deficiency is de
termined, prior to which time it is not a money decree in such 
sense as to give th~ mortgagee the right to maintain a cred
itor'i bill .• e But such a decree, when entered, merges tbt" 
mortgagee's cause of action. Thereafter he must rely on the 
foreclosure and on the deficieucy decree" for satisfaction of his 
claims, and he cannot proceed to sue at law on the note or 
bond secured by the mortgage.-

Though the decree on foreclosure does not specifically find 
.a Rev. Stat. m. c. 22, 145 • 
• * Klrb7 T. Runals, UO Ill. Jst, 

It N. l!I. Rep. 897, aftlrmlll8 8'1 DL 
AP". 188. 

17 Sues T. LeiDour, 18 Ill. App. 
608. 

I'Re"t. Stat. m. Co 95, 118. It Is 
doubtf1l1 whether luch a decree 
ean be rendered In the ab8ence of 
iOme dllUnct bbllpUoJi On the 
part of the mortgagor to pay the 
!liortpge 4ebt. In a case In Iowa, 
where the mortgage provided that 
the instrument should be void on 
the payment of certain some at 
certain Umes, but contained no 

promise to pay luch 1UJDlI. nor 
wall there any such promise In any 
Instrument outside the mortgqe, 
It w .. held that there could be no 
perscmal judgment aplnst the 
mortaagor for any deficiency after 
.. Ie on foreclosure. Well v. 
Churchman, 61 Iowa, 263, S N. W. 
Rep. 8S. 

aI CoteS v. Bennett, 183 DL 82, 
65 N. B. Rep. 881, aairmlq H IlL 
App.38. 

.0 lIIutual ute Ins. Co. v. New
ton, 60 N. 1. Law, 671. 14 AU. Bep. 
'158. 
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the amount due from the defendant, or provide, in the first in
stance, for a possible deficiency, yet if it orders the master to 
sell the mortgaged premises and to specify in his report of such 
sale the amount of the deficiency, if any, the court may prop
erly enter a: decree against the defendant for the amount of 
the deficiency as shown by the report.41 And the following 
has been held to be a good and sufficient formula for this part 
of the decree: "And it is further ordered, adjudged, and de
creed that if the moneys arising from such sale [of the mort
gaged premises] shall be insufficient to pay the amount so due, 
with the interest, costs, and expenses of sale, said master shall 
specify the amount of such deficiency in his report of sale, and 
on the coming in and confirmation of the report, the defendant 
B., who is personally liable for the payment of the debt secured 
by said mortgage, shall pay to the complainant the amount of 
such deficiency, with interest thereon from the date of said 
last-mentioned report, and that said complainant have execu
tion therefor."42 .A deficiency decree is not erroneous, although 
the mortgage debtor may be released from the debt by a de
cree in another case, which the parties afterwards abrogate on 
a settlement of their differences.48 And error in a deficiency 
decree, consisting in its being rendered for too great a sum, 
may be cured by a remittitur." But the court, in allowing 
a decree for the deficiency, with interest, should see to it that 
interest is not compounded on interest.4G 

§ 4fi. Same; J'uriad1ction.-A proviso to the statute quoted 
in the preceding section declares that execution for the de~ 
ficiency "shall issue only in cases where personal service shall 
have been had upon the defendant or defendants personally 
liable for the mortgage debt, unless their appearance shall be 
entered in such suits.' '48 Where a decree of foreclosure against 
two defendants, one of whom was brought into court by pub
lication, provided that the master appointed to sell should 
report ,any deficiency after the sale, and that an execution 
should issue against the defendants personally liable to pay 
the debt for such sufficiency, and, more than .three years after 

.. Springer v. Law, " Dl. App. 
1221, aIlrmed In 186 Ill. M2. 

tt Bee Baker v. Scott, 62 Ill. 88. 
ta Mulcahe, v. StrauBB, 161 Ill. 

'10, .'1 N. E. Rep. 702, afllrmlng 61 
Dl. App. 262. 

.. Mosel, v. Schoonhoven, 12 DL 
App.113. 

n Baker v. Scott, 62 Dl. 86. 
.. Rev. Btat. III Co 86, 116. 
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such report, the court ascertained the deficiency and awarded 
an execution against one of the defendant&, without any new: 
notice of the intended action, under which land was BOld, it 
was held that the court had no jurisdiction to make the 81lp

plcmental order awarding the execution, and that the .. Ie 
thereon was a nullity.41 On similar principles, after the con
firmation of a report of sale, the filing of a substituted report 
and the entry of a personal decree for a deficiency should not 
be allowed except on notice to parties interested." 

§418. Same; What PenoDi Llable.-In the case where seT

era! defendants are jointly and severally liable for the pay
ment of a mortgage debt, the mortgagee, on obtaining a decree 
of foreclosure against them, may have a decree for the de
ficiency against all i but if he takes a deficiency judgment 
against one defendant only, no disposition being made of the 
ease as to the others, the cause of action merges in the decree 
and the other defendants will be released." And where one 
of the defendants held the legal title to the property in trust 
for the other, and the deficiency decree provided for the i88U8 
of an execution against "the defendants who are personally 
liable," it was held that the decree was indefinite and uncer
tain as to which was personally liable, but as it was joint 
against the "defendants" an execution could not be issued 
against one of them only." If a purchaser of the mortgaged 
premises from the mortgagor, taking title before the mit, .. 
aumed the mortgage debt and agreed to pay it, a decree for 
the deficiency may be rendered against him, provided he wu 
joined as a defendant in the foreclosure proceeding and wu 
personally served with proceu,lIt but not where he mereJ,y 
bought; the property subject to the mortgage, without 88S11m
ing it or agreeing to pay it, 80 that the debt remained the 
debt of the orj,ginal mortgagor.1II Where the wife of a mort
gagor joins in the mortgage merely for the purpose of releas
ing her dower, the debt being the husband's debt and not hera, 
she is of course not to be held liable for a deficiency. And 

"Mulvey v. Carpenter, 'l8 nt 
III. 

U Chicago .t: Great W8IIt*'D R. 
R. LaDd Co. v. Peck, 111 m 408. 

,. Travelers' IIIL 00. T. lla7o, 
170 Dl. 498, 48 N. E. Rep. 91'1, &f
irming '10 Dl. App. 827. 

10 Mulvey T. Carpenter, 'l8 DL 
&80. 

11 Palmetv v. CaI'e7, 81 WII. 
411, 11 N. W. Rep. 793. 

I. Rourke T. Coulto~. 4 IlL AlP
tI'7: Cudl. T. Brokaw, 7 Ill. App. 
14'1. 
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even where the circumstances are such II to impose a per-
80nalliability upon her, and the evidence mows this to be the 
case, a personal decree against her for the deficiency is not 
proper unless the bill contained proper allegations to mow her 
personal responsibility.1II Where the mortgagor is dead, but 
would have been personally liable for a deficiency after the 
sale, a decree for such deficiency may be rendered against his 
executor or administrator (being a party to the suit) in his 
representative capacity.I4 And it is said, in another state, that 
the legatees of the mortgagor, to the extent of their legacies, 
are liable for the full amount of the deficiency judgment ren
dered on foreclosure of the mortgage, and this, though a por
tion of the proceeds of the sale was applied to the costa of 
foreclosure, instead of to the reduction of the debt.II But 
the statute does not authorize the joinder in a foreclosure suit 
of a third person, who is liable for the mortgage debt only in 
the capacity of a surety, guarantor, or indorser, and the rea
dition of a decree against him for a deficiency.G8 

PAlIT IX. BALI: OK FoUCLOBUD. 

I at. lI'orIDaUttea of Sale. 
410. Notice 01 Sale. 
al. AdjoummeDt of Sale. 
482. Order of Sale. 
488. Sale in Separate PuceIB. 
414. Setttnc Off HomeBtead. 
a1. Who JI.~ Parebaae • 
.... Comblutlou Amoq Bid

den. 

1487. Kighta and LlablUUea of 
BiddeN. 

488. Report and ConIrmatIon of 
. Sale. 

419. Setting Aalcle Bale. 
440. Same; Inadequacy of PrIce. 
441. Cenlbte of Purcbaae. 

. § G. J'ormalitiea of Ba1e.-In theory, a mortgage foreclos
ure sale is made by the court of equity as vendor. Although 
the sale is to be conducted, and the deed made to the purchaser, 
by an ofticer of the court, the transfer of title is not complete 
and binding until the 181e has been reported to the court and 
judicially confirmed. It is the common practice to appoint 

II Brown v. Kennlcott, 80 DL 
App. at; Pawtucket Inat. for Sav
tap v. Bowen, 7 Blu. C. C. 8&1. 
I'ed. Cu. No. 10,8&1. 

It Hodsdon v. Heldman, 68 Iowa, 
_, M N. W. Ilep. Z6'l; Weir Y. 

• 

lI'Ielc1, 8'l 1IIa8. Itt. 'I South. Rep. 
8&&. 

•• Colpn v. Dunne, &0 Hun. (N. 
Y.), 441, 8 N. Y. Bapp. 108. 

.e Walsh T. Van Hora. II m. 
App. 170 • 
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a master in chancery to make the sale, though the court is 
not strictly bound to this course, as appears from the statutol'1 
provision that the deed shall be executed "by the sheriff, maa
tel' in chancery, or other officer who made the sale, or by his 
successor in office.' 'G7 When the sale is made under a special 
execution, it is necessary that the writ should run in the name 
of the people of the State of Dlinois, as required by the Con
stitution; if not, the sale is void and may be impeached col
laterally." The master or other officer appointed to make the 
we cannot appoint an agent or deputy to take his place. He 
may of course em'ploy an auctioneer to cry the sale, but it must 
be made in the presence of the officer and under his personal 
supervision and direction.GI It is not necessary to the validity 
of a sale under a decree of foreclosure of a mortgage that it 
should be made within one year after the rendition of the de
cree, as the lien of the decree is not terminated by the expira
tion of" that period.eo 

§ 430. Notice of Sale.-The law does not require that notice 
of a sale under a decree of foreclosure should be given to the 
parties personally, nor that it should be actually brought home 
to the knowledge of parties interested.s1 And though the ~ 
ter in chancery may have made a promise to give to a party 
interested in a decree of foreclosure actual personal notice of 
the day of sale, his neglect to do 80 is not such an official de
linquency as would justify a court in setting aside a sale 
otherwise regularly made.S2 The only notice required is a 
published notice, prescribed by the court making the decree; 
and its terms, as to the manner of publication and the length 
of time it is to be published, rest very much in the discretion 
of the court. The statutory provision prescribing the notice 
which shall be given of execution sales of land does not apply 
to sales made by a master under such a decree. And it is said 
that, "while it would be good practice to require by decree 
the master to give the same notice that a sheriff is required 
to give, still a failure to prescribe such notice in the decree, 
in the absence of a statute, is not erroneous. Where a court 

IT Rev. Stat. Ill. c. '1'1. I 80. 
II Sidwell T. Sch11Dl8.Cher, 99 nt. 

426. 
• 1 Heyer v. Deavea. 2 Johns. Ch. 

(N. Y.) 164. I. Karnes v. Harper, 48 nt. &2'7. 

11 Springer v. Law, 84 m. App. 
623, afllrmed In 186 DL 642; San
ford v. Haines, n Mich. 116, 38 N. 
W. Rep. 7'1'1 • 

•• Crumpton T. Baldwin, a m. 
185. 
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of chancery decrees the sale of lands for the payment of money, 
it may, under its general chancery powers, prescribe such no
tice to be given of the time of sale as may be reasonable." 
And in the same case it was held that a provision for publica
tion of the notice of sale for three weeks was reasonable .•• 
The due pUblication of the notice may be proved by the cer
tificate of the publisher of tht> paper printing such notice, with 
a copy of the notice annexed, stating the number of times the 
same has been published, and giving the dates of the first aud 
last papers containing such notice; the certificate need not 
show the dates of other intervening publications." As to tht> 
contents of the notice, it must contain such a description of 
the premises affected as will suffice to convey accurate and re
liable information both to tht> owner of the equity of redemp
tion and to intending bidders. Minor errors of description 
will not vitiate the notice, provided it contains enough to iden
tify the property clearly.·11 It is also necessary that tlie notict> 
should state the time of the sale; and in this respect, it is Dot 
suftlcient merely to state the day on which the sale will take 
place, but the notice must also give the hour of the sale, or 
state that the sale will be made between certain named hours 
of the busine88 portion of the day; and further the sale itself 
must take place at a convenient or public place, acce88ible to 
bidders, and during the ordinary busine88 hours of the day .•• 

1431. Adjourmnent of Sale.-The court has power to order 
the foreclosure sale adjourned from the day originally fixed, 
if it shall appear necessary. .Thus, where the sale of the prop
erty on the day appointed would be ultimately detrimental to 
the interests of all concerned, and good cause is shown there
for, a petition for the postponement of the sale to a future day 
fixed should be granted .• T It is also within the discretion of 

II Crosby v. Kieat, 135 nI. 458, 
28 N. Eo Rep. 589. Where notice 
of we under a decree was ordered 
to be published "for three suc
cessive weeks," and In fact notice 
was publlshed In three successive 
weeks, but the first publication 
was only 19 days before the sale, 
and the last publlcation 5 .days 
before, It was held, after 10 years' 
delay, and In the absence of proof 
that InJury had accrued to any 

one from want of notice, that the 
sale should not be set aside. Gar
rett v. Moss, %0 Ill. 549. 

a. Clarke v. Chamberlin, 70 DL 
App. 262. 

II Lindsey v. Delano, 711 Iowa, 
350, 43 N. W. Rep. 218. 

e. Trustees of Schools v. Snell, 
19 Ill. 156. 

.T Farmers' Loan .I: Trust Co. v. 
Ozford Iron Co., 13 Fed. Rep. 161. 
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the master in chancery, subj~t to the controlling power of the 
court, to adjourn the sale, when he finds that such a course is 
necessary in order to prevent a sacrifice of the property. If, 
for example, no bidders appear at the sale, it will be proper 
to postpone it. But the master cannot be required to adjourn 
the sale merely because the mortgagee himself is the only bid
der.aa On the other hand, he cannot be prevented from ad· 
journing the sale, if good reason therefor exists, at the in· 
stance of the person making the highest bid. That is, a bidder, 
whose bid has not been accepted, although it may have been 
the highest and best bid, cannot insist on leave to pay in the 
amount of his bid and have a confirmation of the sale to him, 
when the officer conducting the sale has announced its ad· 
journment for good and sufficient cause.ao But while the om.. 
cer has thus a right to postpone a foreclosure sale to a future 
day, yet, after declaring the sale postponed, with the consent 
of the bidder to whom the property was knocked down, and 
giving to the printers the notice of the adjourned day of sale 
for publication, he has no right to change his mind and exe
cute a deed as though a valid and complete sale had been 
made.TO A notice of the adjournment of the sale should be 
published; and in some jurisdictions it is required by law to 
be published in the same paper in which the original noticp 
was given; but the omission to comply with this direction is a 
mere irregularity which may be waived by the parties, and 
which cannot be Bet up to impeach the title to the property 
after the sale has been duly confirmed. T1 

§ 432. Order of Sale.-Where the land covered by a mort
gage haa been divided into parcels and sold by the mortgagor, 
before foreclosure, the rule established with reference to the 
order of its sale is that the portion retained by the mortgagor 
(if any) shall be first put up for sale, being first liable for the 
satisfaction of the mortgage debt, and that, as between difftr. 
ent purchasers of separate parcels of the mortgaged prem
ises, taking title thereto at different times, their holdings 
are to be subjected to the foreclosure sale in the inverse order 
of their alienation, that which was last conveyed by the mort-

ea Equitable Trust Co. v. Shrope, 
'13 Iowa, 297, 34 N. W. Rep. 867. 

It BloB8om T. Mllwaukee & C. R. 
Co., 8 Wall. 196. 

,0llllIer T. MlUer, 48 Mlch. 311, 
12 N. W. Rep. 209. 

71 Bechateln T. Schult., 120 N. Y. 
16l, 24 N. E. Rep. 188. 
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gagor being ftrst liable.'s It is also to be remarked that, wherE' 
two mortgages on different tracts of land are foreclosed in 
the same action, each tract should be Bold to satisfy the dl"bt 
for which it was Beparately mortgaged; it is improper to sell 
both together for the aggregate amount of the decree." 

§ 438. Bale in Separate Paroela.-When the mortgage cov
ers two or more separate and distinct tracts or parcels of land, 
separately described, and especially when these are owned 
by di1ferent persons, the decree of foreclosure should order 
them to be Bold separately and not as an aggregate, and the 
master making the sale should otfer the tracts separately aBCl 
in succession, and stop the sale when enough has been sold 
to satisfy the mortgage debt, with the costs and expenses." 
But on the other hand, the master is authorized to sell mort
gaged property en masse, or as a single tract, where it is so 
described in the mortgage and in the decree of sale, and there 
iB nothing in the evidence to show that it is susceptible of ad
vantageous division into parcels.TS And further, if the mas
ter making the sale under a decree of foreclosure first otfers the 
land to be Bold in separate lots, tracts, or parcels, and does not 
succeed in obtaining any bid, he may then otfer and sell the 

72 Supra, 1126., 266. And see 
National Say. Bank v. Creewell, 
100 U. S. 630; Stephens v. Clay, 17 
Colo. 489, SO Pac. Rep •• a; Stern
berger v. HaDna, d Ohio St. 806. 

TI Bome Loan ABe'n v. WnklDB, 
" CaL 9, • Pac. Rep. 697. 

"Waldo v. W1111ame, 8 Ill. 470; 
OhUng v. Lultjens, 32 Ill. 23. "Or
dinarily a decree of foreclosure 
IDay be wholly silent ae to the or
der In which the premis .. shall be 
otlered for sale, but when the 
mortgaged land consists of sepa
rate covernment subdlvlBloDB, be
lonclnc to ditlerent persons, the 
decree ebould so direct the order 
of sale of the lots or tracts as to 
preserve the rights and equities of 
the "parats owners. A decree 
absolutely requiring such premises 
to be sold In one body, In the ab
sence of Imperative reasons for 

such a course, cannot be upheld. 
The decree under consideration 
forbids a sale of the tracts sepa
rately, and thlB we recut! as a 
fatal objection to it. The clause 
In the trust deed authorising the 
trustee, In hlB discretion, to eell 
the ~roperty en maeee cannot avail 
to support the decree. An abuse 
of such dlecretion would not have 
been permitted In a sale made by 
the trustee." Skagp v. Kincaid, 
.8 Ill. App. 608. 

n Field v. Brokaw, 169 Ill. 660, 
42 N. E. Rep. 877 (afll.rmlnc 69 Ill. 
App. 4d); Patton v. Smith, 113 
Ill. 499. "Where several distlDct 
tracts of land are ordered sold by 
a master In chancery, by decree, 
It would, no doubt, be the duty 
of the ofll.cer to otler tor sale sach 
tract separately; but where a 
mortsage Is given on a ce~ 
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whole propertY as one aggregate.'· It must also be remem
bered that it is the duty of the master to sell the property so 
as to procure the most money with the least injury to the mort
gagor, and hence the rule that, if this cannot be done by a sale 
in separate parcels, the property may be sold en maase.T7 Thus. 
upon the foreclosure of a mortgage upon the property of a 
manufacturing corporation, it is proper to direct that the prop
erty be sold as an entirety, where it appears that a division 
of it into parcels would lessen its selling value.TS So, a mort
gage given to secure the bonds of a railroad company, and cov
ering the entire road, must, on breach of condition, be fore
closed as to the whole, and not merely as to the portion graded 
by the mortgagor company.TII 

Where the property has been sold as an entirety, when such 
action was not necessary, or when it would have been more 
proper to sell it in parcels, the sale is not absolutely void for 
that reason. At most it is irregular; and the court may refuse 
to confirm it, if objection is made on the coming in of the re
port, or may set it aside on proper application in due time.so 
The parties allected by such an irregular sale may move to 
have the same set aside before the period for redemption ex
pires.S! And where the sale of the property as an entirety 
produced such an inadequacy in the price as to amount to 
great wrong and oppression, the court may well entertain juris
diction even two or three years after the sale, and allord re
lief against the purchaser, if he has not parted with the title, 
upon a reasonable excuse being shown for the delay.slI But 
generally speaking, a sale of property en masse will not be st"t 
aside where it does not appear that there was any fraud or in
jury or any violation of the conditions of sale imposed by the 
quarter section, or a tract of land 
described by metes and bounds as 
one tract, and a decree of sale Is 
rendered In Which the land il de
scr1bed as In the mortpp, we are 
aware of no rule that requires the 
master In chancery to oi!er the 
land for sale In IU'bdlvlsloDS." 
Davia v. Dresback, 81 Ill. 393. 

71 Bozarth v. Largent, 128 DL 
96, 21 N. B. Rep. 218; Malaer v. 
Damron, 31 Ill. App. 6'12. 

n Stone v. lIIIaIIouri Guarantee 
Sav •• Bldg. Au'n, 68 ID. App. 'IS. 

T8 Central Trust Co. T. United 
States Rolling-Stock Co., 66 Fed. 
Rep. 6. 

,t Chicago, D. • V. R. Co. v. 
Loewenthal, 83 m as. 

10 Bosarth v. Largent, US m .. 
21 N. B. Rep. 218; Waldo v. WO
llam .. 3 Dl. 470; Stone T. M1asourl 
Guarantee SaT •• Bldg. AaI'D. 68 
DL App. 78. 

81 FlJ'Dn v. WlIklnIon, &6 TIL 
App.239. 

II Fergus v. Woodworth. 44 DL 
374. 
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decree. Thus, when the master's· report shows that the prem
ises were in di1ferent tracts or parcels and were sold en masse, 
but no C!bjections were made to it in the court below, and 
there was nothing in the record to show that any fraud was 
practised or any of the parties injured, or that the property 
was susceptible of division, and salable as divided, the ques
tion of the irregularity of the sal(' cannot be raised for the first 
time on appeal" 

§ 4S4. 8eWDg Off Bomedead.-The statute not having in 
terms pointed out the particular manner in which a court of 
chancery shall proceed to set oft a homestead, when it becomes 
necessary to enforce a lien in equity on the premises, it is 
proper to adopt the mode prescribed by the statute when an 
officer holds an execution. Hence, in a decree of sale upon 
foreclosure of a mortgage, it is proper to direct the master in 
chancery "to proceed according to law to summon three house
holders as commissioners, who shall, upon oath, administered 
to them by such master, appraise the value of the premises 
in which homestead is claim('d, and if the premises can, in 
their opinion, be divided without injury to the interests of thE' 
parties, to set oft so much thereof, including the dwelling house, 
as shall be worth $1,000, and that the master sell the residue 
of said premises." In summoning such commissioners, the mas
ter acts as an officer of the court, for and on behalf of all the 
parties to the proceeding, and he need not consult the owner 
or the premises in selecting the commissioners." 

§ •• Who llay Purchale.-The creditor whose debt is se
cured by a mortgage, or a holder of bonds secured by a deed 
of trust, may bid, either for himself alone or for himself and 
other bondholders jointly, at a sale on foreclosure of the mort
gage or deed of trust.8G And so may the heirs and adminis
trator of a deceased mortgagee.88 And where a wife loans 
money to her husband, and he gives a mortgage on his land 
to a third person as security for the wife's benefit as to such 
loan, and the land is sold on foreclosure of the mortgage after 
the husband's death, the widow may become the purchaser at 
the sale, or may buy the certificate of purchase, and take thc 

aa Dates v. WIDStanley. 63 IlL 
App.623. 

84 CUmmlnp v. Burleson, '18 Ill. 
281. 

II Chillicothe Paper Co. v. 
Wheeler. 68 Ill. App. 3.3. 

.. Briant v. JackBon, 88 110. 686, 
13 S. W. Rep. 91. 
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absolute title to herself." Again, the relation of the life-tenant 
to the remainder-man is not of such a fiduciary nature that 
the former cannot purchase the property at a foreclO8Ul'e sale; 
and his vendee for a valuable consideration, and without 
knowledge of any fraud, takes a good title in fee simple." 
The rule also permits the purchase to be made by a third per
Bon to whom the mortgagor had sold and conveyed an undi
vided interest in the mortgaged premises after the execution 
of the mortgage.Bt But where the mortgagor himself becomes 
the purchaser at the foreclollUre sale (or where a stranger 
buys with money advanced by the mortgagor) and this is done 
with a fraudulent purpose to cut out a junior mortgagee or 
creditor, equity will have the right and power to treat the 
payment as a redemption from the aale, or to hold the oateDai
ble purchaser as a trustee for the mortgagor, and subject thP 
title in his hands to the rights of subsequent ineumbraDCel'll 
or creditora.DO As to purchases at such aalea by married 
women, it is said that where the statutes give them the same 
right to acquire and hold property as a feme 101e, a married 
woman haa the same right as any other person to purchase her 
husband', real estate at a mortgage foreclosure sale thereof, 
and to hold it free from any liability on account of her hu
band', debts, provided she makes the purchase in good faith 
and with her own money. But if she makes the purchase with 
her husband', money, or with money furnished by him, the .. 
as to his creditors and as to subsequent incumbrancers, she 
would merely be a trustee for him, and her purchase would, as 
to them, amount to a payment of the mortgage or a redemption 
from the sale.tt 

§ 438. OombiDatiou AmcnIg Bidden.-It was at one time 
generally held that any agreement or arrangement among the 
prospective bidders at a judicial sale, having a tendency to 
prevent or suppres8 competition, was absolutely void as against 
public policy. But the modern doctrine is that "agreements 
between two or more persona, that all but one shall refrain 
from bidding and permitting that one to become the purchaser, 

IT Kyle T. Wllls, 168 nt. 601, f8 
N. E. Rep. 1121. 

•• German-American Title Co. T. 

Fidelity InB. Co., 182 Pa. St. 86, 
18 AtL Rep. 1090. 

II Burr T. Mueller, 8& nt. 258. 

10 Shinn T. Shinn, 1& DL App. 
141: Campbell T. Benjamin, 69 DL 
244 • 

11 Houston T. Nord, 89 KlDD. 490, 
40 N. W. Rep. 568. 
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are not neeeaaarily and under all circumstances void. They 
may be entered into for a lawful purpose, and from houest 
motives, and in such cases will be upheld; and they will not 
vitiate the purehale, or neeeBB&rily destroy the completed con
tracts to which they refer and in respect to which they were 
made.'.' And so, several persons interested may form a com
bination for the purchase of the property. Thus, the fact that 
creditors of the mortgagor have fairly combined to buy in th~ 
property of the debtor at the foreclosure sale will afford no 
ground for the interposition of a court of equity at the instance 
of other creditors, when nothing was done to deprive the latter 
of their right to bid at the sale.'1 So, on a foreclosure sale, 
two mortgagees, who have separate liens on the mortgaged 
lands, which each claims to be superior to the other, may 
purehase the premises for their joint benefit, and are not 
obliged to bid against each other." 

14S"1. Ktghll and Liabilities of Bidden.-In one of the 
earlier cases in IDinois, it was declared that a master in chan
cery, conducting a foreclosure sale, mould report to the court, 
for its approval, the largest bid received, and that a bid, al
though accepted by the master, did not become an absolute con
tract until approved by the COurt.DIS But afterwards this de
cision was overruled, and it was said that it was "not in har
mony with previous decisions of this court or with the practice 
in this State. The practice is, if the decree of the court does 
not otherwise direct, to strike the property off to the high
est bidder, and it has not been usual to report bids to the court. 
If the bidder complies with all the terms of the sale, it is not 
usual for the court" to refuse to confirm the sale, unless fraud, 
accident, mistake, or some great irregularity, calculated to 
do injury, has occurred.''t8 Hence a valid .and binding con~ 
tract of sale is made when the hammer falls. This must indeed 
be confirmed by the court; but in the absence of some sufficient 
cause for refusing confirmation or for setting aside the sale, 
the purchaser becomes entitled to receive a certificate of put'
chase on complying with the terms of the sale.'T 

•• Hopklna v. Enalgn, 122 N. Y. 
144, 26 N. E. Rep. 306. And Bee 

Ritchie v. Judd, 137 Ill. 463, 2'l N. 
Eo Rep. 682. 

II Kropholler v. St. Paul, M. 
f: M. R. Co., 1 McCrary, 299. 2 Fed. 
Rep. 302 . 

•• Huber v. Crosland, 140 Pa. st. 
676, 21 AU. Rep" 404. 

II Dilla v. Jasper, sa nL Ia. 
.. Comatock v. Purple, 49 nI. 

168. 
t1 Jackson v. Warren, 82 m 831. 
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A bidder may of course retract his bid before it has been 
accepted by the master; and even after the property has been 
struck off to him, the master may consent to the withdrawal 
of the bid, and renew the sale or adjourn it. If the bidder an
nounces that he retracts his bid, and the master then adjoUl'llS 
the sale, this releases the bidder, and the master cannot after
wards tender him a certiticate of purchase.Ds Ordinarily, how
ever, a bidder who wishes to recede from his bid, after the sale, 
should apply to the court to be released. Where he_had full 
knowledge of the facts, but parted with his money under a mis
taken conception of the law (as, where he erroneously BOp
posed that it would be necessary for him to bid on the prop
erty in order to protect his own claims against it), his applica
tion for release will ordinarily be granted if made within a 
reasonable time; but if he does not avail himself of the privilege 
allowed by a court of equity to inform himself of the law and 
the facts, so as to secure in the same suit a release from his 
bid or a return of the money he has paid, the delay will be con
sidered unreasonable.DII Where the purchaser at a foreelOSDre 
sale fails to comply with the terms of his bid, the property will 
be sold again; but there should be some action of the court 
disposing of the sale to the defaulting purchaser before the 
property is again put up. But although it is not the proper 
practice for the master to re-sell without BOch an order of the 
court, yet if he does re-sell on his own responsibility, it will 
not necessarily be sufficient ground for holding the second sale 
to be void.1 

§ 438. Report and Oonflrmation of Sale.-The master in 
chancery is a public officer, an agent of the court, engaged in 
discharging an official duty; and he is required to make a re
port to the court of a foreclosure sale made by him under its 
decree, in order that the same may be confirmed by the court. 
Either party to the proceeding can compel the performance of 
BOch duty at any time. But the failure of the master to report 
the sale to the court is not of itself sufficient reason to warrant 
the court in setting aside the sale.2 The report of the master 

•• Miller T. Miller, 48 Mlch. 811, 
12 N. W. Rep. 209. 

•• Barnard v. WllBOD, 68 Cal. 
261, 6 Pac. Rep. 287; SulllTaD T. 

JenD1DIB, 44 N. J. JIlq. 11, 14 Atl. 
Rep. 104. 

1 AucustlDe T. Doud, 1 m App . 
1i88. 

I McPheracm T. Wood, U DL 
App.170. 
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should be BU1Jiciently extended to show that the sale was con
ducted in accordance with the requirements of the decree. It 
is not necessary to set out the notice of sale; it will be enough 
if the master reports that he gave the notice required by the 
decree.· Objections to the sale as made may now be filed by 
parties in interest, and will be heard on the application for 
confirmation. If such objections are sustained, a re-sale will 
be ordered; if they are overruled, the proper course is to enter 
an order confirming the sale. But where it is ordered that the 
master's report be confirmed unless objections are filed: and 
objections are filed for the sole purpose of determining who 
is entitled to the surplus money, an order disposing of the sur
plus amounts to a confirmation of the sale as against the ob
jectors.' The eonfirmation of a mortgage foreclosure sale cures 
all irregularities in the proceedings; but such sale may after
wards be set aside in a proper case for fraud, if application is 
made within a reasonable time.' 

§ 439. 8ettiDg ABide Sale.-A foreclosure sale may be va
('ated and set aside by the court when it is voidable on account 
of errors or irregularities, such, for example, as a failure to 
give proper notice, or any improper or irregular conduct at the 
sale. But an application for this relief must be made with rea
sonable promptness. Long delay, unjustified and unexplained, 
"mounting to Jaches, will prevent the court from granting rf'
lief on an application to set aside a foreclosure sale on such 
grounds.' Thus, where the owner of the equity of redemption 
does not invoke the aid of the court to set aside the sale for 
two years after he has full knowledge of his rights, he will 
have lost his right to insist upon having such sale vacated for 
mere irregularities, especially when the property has passed 
to an innocent purchaser.' And in other cases, it has been held 
that a delay of about four years, before filing a bill to set aside 
a foreclosure· saJe, even though the sale was voidable, when 
the land has advanced in value, constitutes such laches as to 
bar the relief sought.8 But in a case where it appeared that 

'lloore T. TItman, 33 Ill. 358. 
6 Lambert T. L1Tlngaton, 131 Ill. 

161, 23 N. B. Rep. 352-
II IIcKelghan T. HopldDa, 18 

Nebr. 33, 26 N. W. Rep. 614. 
I Vall T. Arkell. 146 Ill. 363, 34 

N. E. Rep. 937; Quinn T. Perklna, 

169 111. 572, 43 N. B. Rep. 769: Cor
nell T. Newkirk, 44 IlL App. 487, 
a1Ilrmed In 144 Ill. 24L 

T Racine.t; 11188. R. Co. T. Farm
era' Loan .t; Trust Co., 86 IlL 187. 

.1 Connely v. Rue, 148 IlL 207, 15 
N. B. Rep. 824; Cornen T. New-
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the purchaser had made no paymj!nt, that no duplicate of the 
certificate of purchase had been filed for record, and it WII 

doubtful whether such certificate had been delivered to the pur· 
chaser except for examination, and no report of the sale had 
been made to the court, it was held proper to vacate the sale 
fifteen months after it was made, at the time when the pur
chaser applied for a deed.e 

When the application to set aside the sale is based on the 
. ground of fraud or oppression, resulting in substantial injUl'1 
to the party complaining, the line is not so strictly drawn as 
against delay. But, on general principles, a party who seeks 
the aid of the courts must show that he has not been slothful or 
negligent. And even in this case, the courts will expect some 
reasonable excuse to be offered if there has been any consid· 
erable delay in the agertion of a right to impeach the sale)O 
Fraud, peculiarly odious to equity, is always ground for grant
ing such relief. But it must be fraud which has actually in· 
jured some one. An agreement, for instauce, by a senior mort
gagee with junior mortgagees, that, if they would make no ob
jection to his recovering judgment in a suit instituted by him 
on his mortgage, he would foreclose and sell only a part of the 
land, and bid the amount of his mortgage for that part, is not 
fraudulent nor against justice or equity.ll A mortgagor who 
wishes to preseut the question whether, under the power con· 
tained in the mortgage, a sale can be made for the whole 
amount secured, must do so in his pleadings, and not seek to 
enjoin the sale or have it set aside.1I 

When the sale is vacated and set aside, it will be ordered 
that the property be again offered for sale. But when a re
sale of the property is thus ordered to be made, it must be made 
subject to the right of redemption.lI 

1440. Same; InadequacJ of Price.-The mere inadequacy of 
the price realized at a sale of property on foreclosure of a mort· 
gage will not be considered sufficient ground for setting thc 
sale aside, unleBB 80 glOBB as to r&!se a presumption of fraud.14 

kirk, 144 Ill. 241, 33 N. E. Rep. 87. 
• H~oo4 T. Cox, %6 Ill. App. 

174. 
10 Fergus T. Woodworth, 44 Ill. 

174; Walker T. Schum, 4% Ill. 462-
11 Garrett T. Mou, 20 Ill. &48. 
11 CoDlbl T. Carter, 98 DL &86. 

II Bruachke T. Wright. 166 III 
188,46 N. E. Rep. 813 • 

16 Comstock T. Purple. 4. DL 
1&8; Duncan T. Sanden. 60 DL 
476; Mixer T. Sible,.. &3 Dl 61; 
Heberer v. Heberer. 67 Ill. %63; 
Connel,. T. Rue. 148 III J07. 16 N. 
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To this rule, however, there are statutory exceptions in the case 
of the forecloaure of mortgages made by executors and b7 
guardians. As to sales made on the foreclosure of such mort
gages, it is provided that the court may, at any time before con
firmation, set them aside for inadequacy of price or for other 
good cause, and that they shall not be binding on the mort
gagor until confirmed by the court.tll 

I Mi. OerWloate of P1Irohue.-The statutes of Illinois pr0-

vide that the muter in chancery or other officer making a fore
closure sale shall give to the purchaser a certUicate describing 
the premises purchased by him, showing the amount paid there
for (or the amount of his bid if the purchaser was the mort
gagee), and th~ time when the purchaser will be entitled to n 
deed unless the premises are redeemed. The officer is also re
quired to 1lle a duplicate of this certificate in the office of the 
recorder of the county in which the property is situated, and 
such duplicate shall be recorded by the recorder, and the cer
tificate, or duplicate, or the record thereof, or a certified copy 
of the record, shall be evidence of the facts therein stated.1tI 
The statutory requirement for the filing of a duplicate of the 
certificate, to be recorded, is not for the purpose of notifying 
the parties to the foreclosure proceeding that the master has 
executed the decree, but to notify persons who, as judgment 
creditors or subsequent purchasers, or otherwise, are interested 
in but not connected with the proceedings as parties.IT This 
statutory provision, 80 far as it relates to filing the duplicate, 
is merely directory, and a failure to comply with it will not 
invalidate the sale.18 The certificate of purchase does not rep
resent such an interest in real estate as is 8ubject to the levy 
of an execution, especially before the time for redemption has 
expired. The holder cannot exercise acts of ownership ov('r 
the premises, simply because he owns the certificate, when his 
right to a deed has not matured.19 But the statute provides 
that the certificate" shall be assignable by indorsement thereon, 
under the hand of such purchaser or his heirs, executors, ad. 
ministrators, or assigns, and every person to whom the same 

B. Rep. 814: Sprtnpr v. Law. U 
m. App. 621, aIlraM4 Ia 181 DL 
562. 

11 Rev. Btat. m. c. I, 1121: lei. 
c. M, 126. 

11 Rev. Stat. 111. c. '1'1, H 1" 17. 

IT KcPhel'8Oll Y. Wood, U DL 
App.170. . 

18 JohDBOD v. Da7. 2 N. DaJt. 
2116, 60 N. W. Rep. 701. 1. Shobe v. Luff, 66 Dl. App.""," 

Digitized by Coogle 



&10 FORBCLOSURB BY SUIT IN IIlQUITY. 

shall be 80 assigned shall be entitled to the same benefits there
from in every respect that the person therein named would 
have been [entitled to] if the same had not been aaaigned.'" 
The aasignment and delivery of a certificate of purchase, as col
lateral security for an indebtedness, is in the nature of an 
equitable mortgage of the holder's contingent interest in the 
land, and not a mere pledge of personal property. This being 
80, the owner of such certificate has an unquestionable right to 
maintain a bill to redeem from such a pledge or assignment 
of the certificate, even after a waiver of the right to redeem 
contained in the agreement by which the pledge was made.S1 

But the aasignee of a certificate of purchase takes only an 
llquitable title, and is chargeable with notice of all irregulari
ties which may invalidate the sale, and with notice of all d .. 
lenses which could be interposed against his aasignor.a 

PAB'l' X. RIGHTS 01' Foucr.ostl'BI: PmImu8a. 

1 442. TItle Acquired by Purchaser. 
448. How Affected by Errors or 

Reversal of Decree. 
444. Rlchta of Purchaser Under 

Invalid Sale. 
446. Rule of Caveat Emptor. 
446. PoeBe88lon Pendlq Re

demption. 

1447. Deed to Purchuer. 
448. Recovery of Poaaeealon Un

der Deed. 
449. Same; Action of Forcible 

Detainer. 
460. ~e; Writ of A8al8taDee. 

§ ~. Title Acquired by Purchaser.-The purchaser of real 
estate at a master's sale in foreclosure proceedings acquires no 
title, legal or equitable, to the property, until he receives his 
deed. Pending the period allowed by law for redemption, he 
has only a lien upon the property, and is not entitled to p0s

session. It is not the master's sale which passes the title. The 
purchaser acquires thereby the right to a conveyance of the 
title only in case the premises are not redeemed, and no new 
title vests until the period of redemption has expired.u Henee 

I0ReV. Stat. m. Co 77, U9. 
11 Shobe v. Luff, 66 m. App. 414. 
II Bruschke v. Wrlcht, 166 m. 

183, 46 N. E. Rep. 818, reversing 
Wright v. Brusehke, 62 m. App. 
868. 

.1 StrBu.. v. Tuckhorn, 200 m. 

76; Bartlett v. Amberg, 92 m. App. 
877. Althoqh no deed Is made 
to the purcbaaer, a decree entered 
by the court declarlDg the title to 
the property to be vaated In him 
will give such an equitable estate 
as will preclude the heln of the 
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1442] RIGHTS OF FOIUDCLOSURB PURCHASEB. 611 

the purchaser ~annot maintain ejectment or any other pos
sessory action merely on his certificate of purchase.lt In a 
sense it may be said that he succeeds to the rights of the mort
gagee; he occupies the same position as the mortgagee in re
spect to the priority of claims or liens on the property.11I But 
when the time for redemption expires and the purchaser re
ceives a deed, the title thereby acquired relates back to the 
execution of the mortgage, and the purchaser takes the title 
as then existing in the mortgagor, divested of sales, liens, or 
leases subsequently made by the mortgagor or by persons 
claiming under him.H He" acquires &II the right in the mort
gaged premises which the mortgagor had at the time of the 
execution of the mortgage, entirely unaffected by the title or 
lien of purehasers or incumbrancers subsequent to the record
ing of the mortgage, or with. notiee, who, in order to save 
themselves, must redeem as in cases of an ordinary sale on 
execution at law. "2T Tenants in pOSBeBBion under subsequent 
]eases may be treated as trespassers by the foreclosure pur
chaser, and ejected without notice. Or the purchaser may ac
cept an occupying tenant as his tenant; but the single act of 
demanding rent will not be sufficient to establish the relation 
of landlord and tenant between them, when such demand ha, 
not been acted on.IS But it also follows from this doctrine 
that the foreclosure purchaser acquires no greater or stronger 
title than the mortgagor had at the time of executing the mort
gage." But he is entitled to all the mortgagor's interest. The 
purchaser cannot be compelled to accept anything not amount-

mortgagor from asserting title by 
b1l1 in equity for partition of the 
land. Barlow T. St&ndford, 82 Ill. 
298. 

U Rockwell T. Servant, 63 Ill. 
424. 

21 Davis v. Connecticut Mut. Life 
Ina. Co., 84 nL 608. 

18 BarUett T. Hitchcock, 10 Ill. 
App. 8'1. "In a sult by the mort
peor to enforce his mortgage, 
whether by scire facias or by bill 
for foreclosure and sale, a pur
chaser at the sale of the mort
gaged premises takes the place of 
the mortpgee in proceedings in 
strict foreclosure at common law. 

His tlUe relates back to the time 
of the execution of the mortpee. 
He succeeds as well to the tlUe 
and estate acquired by the mort
gagee by the delivery of the mort
gage deed, as to the estate the 
mortgagor had at the time of the 
execution of the mortgage." 
Champion T. Hinkle, 46 N. J. Eq. 
162, 16 AU. Rep. '101. 

IT State Bank v. WlIaoD, 8 nL 
6'1. 

I. BarUett T. Hitchcock, 10 Ill. 
App.8'1. 

II McMablll v. Torrence, 163 Ill. 
2'l'1, 46 N. E. ReP. 289. 
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ing to a complete transfer of the mortgagor'. entire inter .. 
"The purchaser at a judicial sale is alw&JB entitled to IRlcb 
interest as the defendant actually has. If & sale, for any de
fect in the proceedings, is 80 void that it cannot transfer aucb 
title and interest as the defendant has, then the purchaser is 
not bound by his bid, but may successfully resist any action 
aeeking its enforcement. This is not upon the ground that the 
title is worthless, but because the title bought cannot be trana
ferred to him by the sale. "" The purchaser, however, ean
not aequfre or take title to any other property than that eom
ing within the description of the mortgage.11 

Since the purchaser doee not acquire title by the muter'. 
sale, and since the mortgagor is entitled to remain in p0s

session and enjoyment of the premises during the period al
lowed for redemption, it is held tbat crops raised on the land 
during this period or which have fally matured and are read1 
to be harTested at the time the purchaser takes out his deed, 
belong to the mortgagor and cannot be claimed by the foreclos
ure purchaser.all 

§ 443. Baw Affected by Brrors or Bevena1 of Deane.
Purchasers under a decree of a court of equity, while it is 
in fun force and before any writ of error has been prosecuted, 
"and without any notice whatever of claims and equities of thE' 
parties thereto, will be protected notwithstanding the dectee 
is afterwards reversed." "Where there is no lack of jurisdic
tion, the title of a bona fide purchaser who is, not a party or 
chargeable as such, obtained by judicial sale, cannot be affected 
by mere errors in the proceedings in the suit, even though the 
judgment or decree may afterwards be reversed on account 
of such errors. The same principle extends to the assignee of 
such a purchaser. "1' Thus, where a decree of foreclosure re
cites that one of the defendants, who was not served with 
process, was dead, and the decree is afterwards reversed be-

.. Thrlft v. Fritts, 7 Ill. App. 66. .2 N. W. Rep. 68.; Woehler v. 
II Jones v. Lake, .1 La. Ann. Bndter,.6 Wia. 301, 1 N. W. Rep. 

10M, 10 South. Rep. lIM. 11I9; Allen v. Bnderldll, a WIL 
.. Johnson v. Camp, 51 IlL 219. 627, lIN. W. Rep. Ill.. Compare 

And see Dobbins v. Lusch, &8 Parker T. Storts, 15 Ohio at. 3il. 
Iowa, 3M, 5 N. W. Rep. 205; Hecht .. Barlow v.StaDdford,IJ IU.298. 
v. Dittman, 66 Iowa, 679, 7 N. W. .t Tormohlen v. Walter, 175 IU. 
Rep •• 95; Bverlngham 'Y. Braden, "2,51 N. B. Rep. 706: lAmbert v. 
58 Iowa, 138; 12 N. W. Rep. 10: Byers, 13 BL App. .. 
Richards v. KD1sht, 78 Iowa. 89, 
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cause the fact of the death was not proved, such reversal does 
not affect the title of a purchaser at the foreclosure we, when 
such party was in fact dead, and the purchaser was not a 
party to the suit.all Also, the fact that the foreclosure pur
chaser asks the appellate court to modify as to him the super
sedeas iasued on appeal from the decree does not make him 
8 party to the suit 80 as to atlect him with notice of errors.as 

§ '"" Bfghta of Parchuer Under lBva1ld Sal •• -If the sale 
on foreclosure of a mortgage was entirely void, or ia vacated 
by the court, the purchaser does not lose his money. He is to 
be regarded in that ease as an equitable a8llignee of the mort
gage.IT Or he will be entitled to be subrogated to the rights 
of the mortgagee." That is, he will take the mortgage with 
all the rights of the original mortgagee to enforce it for the 
eatiafaction of the debt secured. And where the holder of the 
mortgage, or of the debt secured, himself becomes the pur
chaser at the foreclosure sale, and takes poBSe8llion, but after
wards the mortgagor procures the sale to be set aside in equity 
for fraud or irregularities, the mortgagee will not be regarded 
as a treapa.aer upon the premises, but he will be considered as 
a mortgagee in p08lle88ion for breach of condition, and will 
haTe the rights attaching to that character.aD It is also held 
that remote p1l1'Chasers are not chargeable with notice of de
fecta in a mortgage foreclosure sale; and even in cue they 
have actual notice thereof, the sale is only voidable.tO 

§ 446. Bule of Oavea' Bmplor.-CCIt is a general rule, sub
ject to few i1 any exceptions, unless it be where a fraud is prac
tised upon a purchaser at a judicial sale, that the doctrine of 
caveat emptor applies. In our researches, no case has beeu 
found where a bill has been sustained to enable such a pur
chaser to recover back the money paid by him for a defective 
title, or where, by his purchase, he acquired no title. The offi
cer of the law can only sell such title as the debtor has, and he 
has no power to warrant the title, or impose terms or conditions 
on the sale beyond those that are imposed by the law. In 
all judicialsalet, the presumption is that, as the rule of caveat 

.. Lambert T. Ltvlqwtoa, 131 
m. 181, JS N. B. ReD. HI. 

"Lambert v. LlvlDpton, fttra. 
IT lIatr T. Berkshire, n I_ct. 1ft; 

.Johnson v. RobertllOn. 84 114. I.; 
npra, ,185. 

"Supra, , 114. 
n H&1'P8I' v. Illy, 70 ru. ilL 
.. .Joh..,. T. Wataoa, 87 IlL •• 
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emptor applies, the purchaser will examine the title with the 
same care that a person does who receives a conveyance of land 
by a simple quit-claim deed. When he knows there are no' 
covenants to resort to in case he acquires no title, the most 
careless, saying nothing of the prudent, would look to' the 
title and see that it was good before becoming a purchaser at 
such a sale. Or if not, he must expect to procure it on such 
terms as he might sell the" claim for a profit. As well might a 
person purchasing a quit-claim deed file a bill to be reimbursed 
on the failure of the title, as where the purchase is made at a 
sale by an administrator. Both kinds of purchase depend upon 
the same rule. It is the policy of the law to only invest a 
sheriff, master in chancery, or administrator, in making sales 
of real estate, with a mere naked power to sell such title as the 
debtor or deceased had, without warranty or any terms except 
those imposed by the law. They are the mere instruments of 
the law to pass such, and only such, title as was held by the 
debtor or intestate.' '.1 

§ 448. P08Ie8Iion PendiDg BedemptioD.-The defendant in 
a foreclosure proceeding is entitled to retain the poa8eiaion 
of the mortgaged premises, after the decree" and sale, until the 
time allowed by statute for redemption expires and the Dl8I

ter's deed is executed to the purchaser; and it is error to enter 
a decree giving the purchaser the right to possession upon the 
giving of the master's certificate of purchase.·a "The form of 
mortgage giving a lien on the real estate only r that is, not 
including the rents and profits] simply authorizes the mort
gagee, upon default in payment, to sell the premises and apply 
the proceeds of such sale to the payment of the debt. If that 
be all the court decrees, the possession of the premises remains 
in, and the rents and profits continue to be the property of, 
the mortgagor until the master's certificate has ripened into a 
deed. ' '.8 As explained in another connection, the possession 
may be vested in a receiver appointed in a proper case. But 
a stipulation for an early hearing on condition that no receiver 

U Bishop T. O'Conner, 69 m. 
431. The rule of caveat emptor 
applies to a sheriff's sale of land 
under foreclosure of a mortgqe 
by aclre facias., Walbridge T. Day. 
31 mS79. And to a we under a 
deed of trust In the nature of a 

mortg8ge. Brewer T. ChriatIaD. • 
m. App. 67. 
'I K1hlhols T. Wolff. 8 m App. 

371: Bennett T. Matson, 41 nt. ISS: 
Myers v. ManDJ. 63 IlL 211. 

"Ortengren v. Rice, 104 DL 
App. 428. 
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shall be appohlted, and that. the possession of the mortgagor 
shall not be disturbed until the time for redemption expires, 

, is a proper one for counsel to make and should be enforced.t • 

§ 4.41. Deed to Parohaaer.-If property sold on foreclosure 
of 'a mortgage is not redeemed in pursuance of law, the legal 
holder 'of the certificate of purchase becomes entitled to take 
out a deed therefor at any time within five years after the 
expiration of the time of redemption. This deed is to be exe
cuted by the sherUf, master in chancery, or other officer who 
made the sale,. or by his successor in office, or by some person 
specially appointed by the court for the purpose.·11 A master 
in chancery who has conducted a foreclosure sale under a de
cree of the court and issued a certificate of purchase, is before 
the court at all times, on notice, and may be compelled, in a 
summary proceeding before the chancellor, to execute a deed 
in accordance with the rights of the holder. There is no neces
sity for resorting to a writ of mandamus to enforce this action 
on his part" and it is not the proper practice.·· Where a sheriff 
made the sale, his deed to the purchaser is not invalid because 
made- after the expiration of his term of office.u 

It is also provided by the statute that if the deed is not taken 
out within the five years limited by the act, the certificate 
of purchase shall be null and void, "but if such deed is wrong
fully withheld by the officer whose duty it is to execute the 
same, or if the execution of such deed is restrained by injunc
tion or order of a court or judge, the time during which the 
deed is so withheld or the execution thereof restrained shall 
not be taken as any part of the five years within which said 
holder shall take a deed.' 'U The consequence of neglecting to 
obtain the deed within the five years thus allowed to the fore
closure purchaser, is to render his certificate of purchase null 
and void, and to forfeit all his rights under the sale or cer
tificaie; and if no sufficient excuse for his negligence is shown, 
equity will not interfere to relieve him from the legal effect of 
such negligence by ordering are-sale. til And further, if the 
certificat~ of purchase thus becomes void, the mort~agor be- ' 

"Bvana T. Heaton, 26 Ill. App. 
412. 

til Rev. Stat. m. c. 7'1, 180. 
,. People T. Bowman, 181 nI. 

421, 66 N. III. Rep. 148. 

"Bozarth T. Largent, 128 m. 
95, 21 N. E. Rep. 21S. 

48 Rev. Stat. Ill. c. 7'1, 180. 
'8 Trustees of Schoola v. Love, 

84 nI. App. 418. 
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eo.a tile abeolute oWller of the premis~, and if the mort~ 
beeaae the pnrehaser at the foreclosure sale, he will lose all 
his right. AI against the mortgagor or his aiienees.1O 

A. .tu~e aqo provides that, in deeu made by masters in 
chpc.ery or sheri6, up.der and by virtue of a judgment or 
decree of If, e~llrl, i~ &ball aot be neeeaaary to copy the judg
ment ~ deuee in the de~d; but i~ ia aufBcient to refer to tilt 
same Jly t4e title of the caute, the name of the court, and the 
~ or term of oourt at which tu proceedinp were had or 
the judpent or decree obte.iaed.1U And the muter's deed 
to t.b.e foreeloaure purchaaer c, shall convey to the grantee 
thereiD named al~ the title, estate, and interest of the person 
against whOlp the execution was issued, of every nature anti 
kind, ~ and to the premjaes thereby conveyed, but such dN!d 
shan not pe construed to contain any covenant on the part 
of the oftioer e~ecu~ing the same.' 'Ia Such a deed, it is said, 
is prima facie evidence of the regularity of the sale, but Dot 
of the decree under which it was made.... If the deed, by 
miatake, o~ta a portion of the land actually sold on the fore
closure, the purehaeer may have the mistake eorrected by due 
applicatioll to the court. This eannot, bowevel', be done OD 
mere m,otjoD; it is necessary for the purchaser to file a bill in 
equity for that purpose.1f 

§ 448. BecovC'f of POlltllion Under DeecL-The purchaser 
at a foreclosure sale cannot be considered as in actual or COD
structive posae88ion of the premises merely in consequence of 
his purchase. He obtains only a right of pOS8e88ion. And 
where a po88e88ion adverse to his rights is persisted in, after 
he has obtained a deed, he must resort to legal proceedings to 
acquire the possession.l'1I But the court of equity which 
decreed the foreclosure and sale of the property haa power 
to put the purchaser in possession, without compelling him 
to resort to aD action at law.llo It is usual to incorporate in 

110 LIghtcap v. Bradley, 186 Ill. 
510, 58 N. E. Rep. 221. Where 
nearly twenty years have elapsed 
after a foreclosure sale. and DO 

conveyance has been executed to 
the purchaser, It will be presumed 
that the land has been redeemed 
from the sale. Reynolds v. DI
shon, 8 Ill. App. 173. 

11 Bev. Stat. DI. c. 10, 111 
(Starr a: c. 113). 

III Rev. Stat. Ill. c. 77," 8S. 
II Reed v. Ohio f: M. Ry. Co.. 

126 DI. 48, 17 N. E. Rep. 807. 
II' Foater v. Clark, 79 IlL 22&. 
1111 Beggs v. ThoPlp&OD, 2 Ohlo, 

915. 
.. Aldrich v. Sharp, 4 DL 26L 
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the decHe of fonelolRU'e .. 0I'der reqpiriD. tIM 8III'1'eDder of 
the premiaea to the foreclol1l1'e pvehuel', after the expiraQOD 
01 the Jlerioel for redemption mel the ~e of a deed to him; 
bu~ if ~ js omitted, the purchlUUlr JJlay Illove the court for 
all oreler OD the mortgagor to yielel pOll8efi8iOn to Ule pur
chuer, pel after due notice ot the application, such order :may 
issue.IIT U the order i,a not obeYeel, the purchaser may obtain 
& writ of asistallce. Or it is eq1l-&lll open to him to proceed 
by @ action of forcible eletainer ap,inst the party in posses
Bion; ~d these are concurrent reJ»edie" so that the purchaser 
may resort to both of them at the same time and :may prosecuto 
both proceedings until he obtaiIJB po88esaion through the one 
or the otGer.1I8 

The theory has also been aelvanceel that the court of equity, 
on making its order for the surreneler of posse88ion to the 
pUl'Qhas.er, may enforce the mortgagor'. obedience t4ereto by 
the threat to punish him for cont~pt if he refJues to yield, 
and thus indirectly get poss-.ion for the purchaser. The 
point is doubtful. In th~ connection it has been said: "While 
it may be co~dereel settled that the court will, by its writ 
of assistance or other proper process, put the purchaser in 
actual possession, it does not MelD. so clear from the authori
ties that it will resort to the more indirect mode of enforcing. 
surrender by attachment for contempt. But if proceedings 
through the medium of attachments for contempt are .a<lmia
Bible, they must be carried on stricti juris, aIld the party 
resorting to them must show a full compliance with aU the 
required conditions preliminary thereto.' '119 

It has been held, in another jurisdiction, that, where the 
mortgagor or his grantee remains in possession after the title 
to an undivided interest in the land has passed by a foreclosure 
sale to a purchaser thereof, the former's possession is presumed 
amicable and in subordination to the title of the purchaser until 
the contrary appears. The parties so jointly owning the land 
become tenants in common, the possession of one being deemed 
the possession of both; and the statute of limitations does not 
begin to run against such purchaser until an ouster or the 

IT Freeman v. Freeman, 66 DL 
&3. 

18 Vahle v. BraeckeDSlck, 48 DL 
App. 190 (afIlrmed In 146 Ill. 231): 

Kessinger v. Whittaker, 82 JlI. 23. 
I-Murphy v. Abbott, 13 xu. ApP. 

68. 
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assertion of some hostile claim by the tenant in possession 
denoting an intention to hold adversely to his co-tenant.eo 

§ 448. Same; Action ot Porcible Detainer.-It is provided 
by statute in Illinois that the purchaser at a foreclosure sale 
may recover possession of the premises, when they remain in 
the possession of the mortgagor or of any other person who 
was a party to the foreclosure proceeding, after the expiration 
of the time for redemption, by an action of forcible entry and 
detainer, when the occupant neglects or refuses to surrend~r 
possession after demand in writing by the person entitled 
thereto or his agent.a1 And it is held that such an action will 
also lie against a party in possession of land under the grantor 
in a deed of trust, by the purchaser at the trustee's sale, and 
a demand of possession upon such occupant will be sufficient" 
When the foreclosure purchaser proceeds at law, in this form 
of action, for the recovery of possession, he is not required, 
before commencing his suit, to serve upon the person in p0s

session a copy of the decree and produce and exhibit his deed, 
as he must do when he chooses the remedy afforded by means 
of the writ of assistance. In such cases, the person entitled to 
possession is required only to comply with the statute, that is, 
to make a demand in writing before bringing suit.aa In such 
an action, the mortgagor is not permitted, by way of defen8P, 
to dispute the title acquired by the purchaser under the fore
closure proceedings and sale." Nor can the mortgagor defend 
on the ground that the legal title is now in a third person, who 
acquired the same at a tax sale, and under whom the mort
gagor claims as lessee, when it appears that the land was sold 
for the taxes of the very year in which the mortgage was 
given, and that the tax purchaser was enabled to get his deed 
by collusion with the mortgagor, who gave no notice to the 
mortgagee of the tax proceedings or of the tax purchaser's 
action of ejectment, in which the latter gained the possession.-

14150. Same; Writ of AlsistaDce.-"The practice in this 
state, conforming to the general chancery practice, is, where 
the decree orders the defendant, on the execution of the deed 

80 Lowry v. TllleDY, 31 lIIIDn. 
600.18 N. W. Rep. 462. 

II Rev. Stat. Ill. c. 67, I 2. 
I. Rice v. Brown, 77 Ill. 649. 

II Braeckenaleck v. Vahle, 48 nL 
App.312. 

8. Woods v. Soucy, 184 Ill. 668. 
66 N. E. Rep. 1016. 

I. Frasier v. Gatea, 61 DL 180. 
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by the master in chancery, to surrender the possession to the 
purchaser, to serve a copy of the decree on the defendant in 
possession,or,if others are in under him, as purchasers, tenants, 
or otherwise, then upon them, and upon possession being re
fused, the court will, on filing an affidavit of the facts, award 
a writ of possession. But where the original decree ordering 
the sale fails to order possession to be thus surrendered, and 
the person in possession refuses to surrender it, the court will, 
on proper notice and motion, make such an order, and upon 
like service of a copy and demand of possession, will, on mo
tion and without notice, order an injunction against the party 
to deliver possession, and then, on affidavit of the service of 
the injunction and a refusal to deliver possession, a writ of 
assistance directed to the sheri1f to put the purchaser into pos
session issues, of course, on motion and without notice. "88 But 
the only persons who can be put out of possession on a writ 
of assistance are those who were parties to the foreclosure 
suit or those who have come in, pending the proceedings, under 
,parties to that suit.8T Thus, one who entered under a person 
who was neither party nor privy to the foreclosure proceed
ingsr claiming an independent title to the premises, as, under 

.. Oglesby v. Pearce, 68 m. 220. 
And see HIggIDa v. Peterson, Sf 
ID. App. 266; Kessinger v. Whit
taker, 82 ID. 22; O'Bf7an v. Fay, 
Ide 87. 

n Heffron v. Gage, t4 m. App. 
147, afIlrmed In 149 m. 182. The 
writ of assistance can go only 
against the parties to the suit, or 
agalDat those who have come Into 
poaaeaalon under them since the 
commencement of the suit. Hence 
such a writ, laaued out of chancef7 
·upon the foreclosure of a mort
gage, will not justify the omcer 
to whom It Is directed In execut
Ing It upon a party who was In 
poaaeaalon of the premises before 
and at the time of the commence
·ment of the foreclosure sult, but 
who was not made a party to that 
suit nor named In the writ. Where 
the omcer finds such a person In 
poaaesslon, It Is his duty to re-

turn the writ with a statement 
of the facts as he finds them, and & 

return that he was unable to exe
cute the writ for the reasons 
given. If an attempt or threat Is 
made to disturb the poaaeaalon of 
such party by means of such a 
writ, he may obtain an Injunction 
to restraln all persons concerned 
from dlspoaaeaalng him. Or If he 
Is actually deprived of the p0s

session under the writ of &88lst
ance, he may maintain an action 
of forcible entry and detainer 
against the omcer and 80 regain 
the p088esslon. The foreclosure 
purchaser, In such circumstances, 
must resort to an action at law 
agalnat the poaaessor of the prop
erty, In order to galn poeaesaion 
of It for himself, and It appears 
that forcible entry and detainer 18 
the proper form of action. Brush 
v. Fowler, 36 Ill. 53. 
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a tax deed, which, if valid, • paramount to the mortgage aad 
to all righta derived therefrom, eaDJlot be ciiaturbed in ilia poe
eesaiOD under·a writ of aaaistance iaued to the foreelosure pur
ehaser." But when property in the poaaeI8ioD of a receiver 
hu beeD legally lold to aatiafy an e:s:i8ting mortgage, it is 
proper for the court to order the receiver to deliver po8lelllioD 
of the property to the purchaaer." 

An applicatioD by the foreclolJ1ll'e purchaser for the writ of 
auistance to put him in poueaaiOD of the premilea is Dot the 
institutioD of a Dew suit, but • auxiliary or incideDtal to the 
deeree previously rendered, whereby the righta of the parties 
have become fixed aDd determined.to The purchaser may apply 
for such a writ peDding aD appeal from the deeree.T1 .4nd the 
eourt has power to re-doeket the foreclosure mit, u againat 
the parties thereto, and eDter such order u may be Decessary 
to execute ita decree by the delivery of poISeuiOD t.o the pur
chaser, where DO Dew rights have beeD acquired by the de
feDdaDt siDce the eDtry of the original decree." And under 
the statute, a judge of the circuit court haa power, in vacation, 
to order the issuing of a writ of P08lessiOD to carry into effect 
a decree of foreclosure. 'fI 

The right of the foreclosure purehlwer to apply to the court 
for a writ of al8istance to put him in p088eeaioD ia Dot barred 
by the fact that he has already beeD defeated in an actioD of 
forcible detainer against the party in possessioD. The applica
tioD for the writ, as just stated, is Dot a Dew suit, but an inci
deDt of the original foreclosure proceeding; aDd the judgmeDt 
in the forcible detainer proceeding may have resulted from a 
want of demaDd or the insufficieDcy of the Dotice, aDd in such 
case it cannot preclude the right to possessioD adjudicated on 
a direct proceeding." 

.. Ricketts v. Chicago Perma
nent Bldg. • Loan A .. 'n, 67 Ill. 
App.71. 

I. Heffron v. Knickerbocker, 6'1 
IU. App. 836. 

10 Vahle v. Brackenselk, 146 Ill. 
231, 84 N. JlI. llep. 624; KeI81nger 
Y. Whittaker, 82 Ill. 22. 

11 Lambert v. Livingston, 181 In. 
1'1.28 N. B. Rep. 862. 

71 Vahle v. Brackenselk, 146 m 
131,84 N. Eo Rep. 624. 

Ia Kessinger v. Whittaker, U IlL 
22; Rev. Stat. Dl. c. 37, • 67. 

n Lancaster v. Snow, 184 m 
634, 66 N. E. Rep. 813: Vahle ,. 
Brackenselk, 146 Ill. 281. 84 N. JIl. 
Rep. 624; Cochran v. Fogler, 11J 
IlL 184, 6 N. a. Rep. 888. 
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taL 'l'antI0Il or CcIeta. 
~l. AUoftllC8 of .Attonae," Fee. 
~ IWpulatloa la lIortpp for 

~torae7'. he. 
46l. What is a ~ble Fee. 
411. Bill Muat Pra, Allowaace 

of JI'eeL 

t ".. Allowaaoe of .... to Other· 
lacumbraae8J'll llade Par-
U •• 

46'1. Attorae"B Fee on JI'orecloa
un of Trust Deed. 

§ 411. Tuat:iGll of OoIIU.-A P&rt7 broqht iDto a foreclDs
ve proceeding as a defendant, and who succeeds iD establ~
iDa the contention that hie claim against the property conatj
tutea a lien paramount to that of the mortgase, will be entitled 
to Jlle costa. TIl Where a decree is rendered, iD a wit iD equity 
for the foreclolDre of ~ mOIWage, which eettles the rights of 
the parties and directs a ule of the premises, but leaves the 
question of coats undispoled of, and the whole cue stands over 
to await the report of the muter, the partiel beiDg retained 
iD court iD view of further probable action iD the case, it is 
competent for the court to require the COlts to be taxed at • 
term subsequent to tb4t at which the decree W&8 rendered.Ta 

'48. .Allowaue of ",~q'. P ... -The statutes do Dot 
authoriJe the courts to include a fee for the complainaut', 
solicitor iD the tuable eosts of a proceeding for the forecloaure 
of a mortgage. Hence, iD the absence of a statutory pro
yWon, the entire matter of decreeipg an allowance of any sum 
as solicitors' fees iD foreclosure, to be paid out of the proceeds 
of the ule, rests solely upon contract, and in the absence of a 
contract, no such allowance can be made.TT It ahould be re. 
marked, however, that this rule is not observed by the United 
States courts. Since their procedure in equity is not controlled 
by state laws, it is considered that they may, in accordance 
with the general principles of equity, allow a reasonable at
torney's fee in a foreclosure case, even though the parties have 
not stipulated therefor, or though their agreement iD that re
gard is void.T8 In any case, however, it is against public policy 

"JI'lrst Nat. Bank v. Adam, 138 App. 294; Conwell v. McCowaa, 68 
m. 488, 26 N. E. Rep. 6'16. Ill. 363. 

ft Northera 111InoiB R. Co. V. T8 Dodp v. Tulle,.. 1" U. S. 
Racine tI: Mias. R. Co., 49 Ill. 866. 461. 

17 Atwood v. Whittemore, 94 Ill. 
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522 FORECLOSURB BY SUITIH BQUlTY •. .[1453 

and improper to allow an attomey fees for his own pro
fessional services in his own case.79 

§ 413. Stipulation in lIortgap for AtwDq'. Pee.-In Dli
nois, it is considered entirely proper and permissible for the 
parties to a mortgage or deed of trust to incorporate in the 
instrument a stipulation for the allowance of a fee to the mort. 
gagee's solicitor in case of foreclosure by suit, and to give a 
lien upon the mortgaged premises for the same. The agree
ment may be for a fixed sum, to be allowed as such fee, or for 

. a percentage of the mortgage debt, or it may provide that the 
court shall allow, in addition to the taxable costs and disbUl'8e
ments, whatever sum the creditor may have reasonably and 
necessarily paid or become liable to pay on account of the ser
vices of an attomey or solicitor in the suit. In either ease, 
there is no statute or rule of law or equity which forbids such 
an agreement of the parties; and upon the foreclosure of a 
mortgage or deed of trust containing a provision of this kind, 
it is proper for the court to include in its decree the allow
ance of a solicitor's fee, and to direct its payment out of the 
proceeds of the sale of the mortgaged land.so But such fee 
must be clearly included within the provisions of the mort
gage. Thus, a clause in a trust deed providing for the pay
ment out of the proceeds of sale of all costs, charges, and ex
penses, including commissions to the trustee, gives no right to 
a solicitor's fee upon foreclosure by suit, though the suit was 
made necessary by the refusal of the trustee to act.81 And 
nothing can be taxed as an attomey's fee where it does not 
appear that the attomey did anything within the terms of the 
stipulation.81 But though the mortgagee signs the bill for 
foreclosure in his own name and behalf, still he may be allowed 
a solicitor's fee, the mortgage providing for it, where he is 
represented in the litigation by other solicitors.sa And a 

11 Garrett v. Peirce, 74 Ill. App. 
226. 

80 Wright v. Jacksonv1lle Bene
fit Bldg. Ass'n, 48 Ill. 606; Mc
Intire v. YateB, 104 Ill. 491; Mul
cahey v. StrauBB, 161 Ill. 70, 37 H. 
E. Rep. 702; Haldeman v. Massa
chusetts Mut. Life IIlB. Co., 21 Ill. 
App.146; Barnett v. Davenport, 40 
Ill. App. 67; Buckley v. JoneB, 68 

Ill. App. 367;' Burke v. Tutt. 69 
DL App. 678; Ptaaa Blums Im
provement Co. v. Evers, 66 Ill. 
App. 206. 

81 Fowler v. Equitable Trust Co., 
141 U. S. 384. 

8. Soles v. Sheppard. 99 m. 616. 
88 Barry v. Guild, 126 Ill. 439, 18 

H. E. Rep. 769, a1Brmlng 28 DL 
App.39. 

Digitized by Coogle 



§ -154] FEES AND COSTS. 523 

tender by a mortgagor, after the beginning of a suit to fore
close, in order to be effective, must include an offer to pay 
a reasonable attorney's fee for services already rendered, 
where the mortgage provides for the payment of such a fee _ 
on foreclosure.B• Where the note secured by the mortgage 
contained an agreement for the payment of an attorney's fee 
by the mortgagor "in case of collection by suit," a bill in 
equity to foreclose the mortgage is a suit for the collection of 
the note, within the meaning of this clause.BG 

Where the parties name and agree upon the amount to be 
allowed as a solicitor's fee, in the mortgage or trust deed itself, 
there is no reason why they should not be concluded by the 
amount so agreed upon, unless it should appear that the 
amount was inserted as a cover for usury or that it is unrea
sonable or excessive; and in the absence of a showing of these 
facts, the court may properly allow the sum fixed by the par
ties.BS If the debtor objects to the amount or percentage he 
has agreed to pay, on the ground that it is unreasonably great, 
he must prove that it is excessive; the burden is not on the 
creditor to show its reasonableness. It is not error for the 
court to allow the sum stipulated for in the mortgage without 
evidence that such ~mount is reasonable, when there is no 
offer to show the contrary.8T But if the mortgage provides for 
a certain sum for solicitors' fees in foreclosure, such amount 
cannot be increased by the court, although it may be reduced 
if unreasonably great.88 And when the mortgage provides for 
the allowance of a reasonable attorney's fee, without fixing 
its amount, and the note secured by the mortgage provides 
for a specific sum as such fee, only the amount named in the 
note can be allowed.811 

§ 464. What is a Bea80nable I"ee.-Although the mortgage, 
in stipulating for the allowance of a solicitor's fee in case of 

14 Fuller v. Brown, 167 Ill. 293, 
47 N. E. Rep. 202. 

81 Hand v. Simpson, 99 Ill. App. 
269. 

• 8 Hetrron v. Gage, 149 Ill. 182, 
36 N. E. Rep. 569; Baker v. Jacob
son, 183 Ill. 171, 55 N. E. Rep. 724; 
Sweeney v. Kaufman, 168 Ill. 233, 
48 N. B. Rep. 144. 

17 Dorn v. Ross, 177 Ill. 225, 52 
N. E. Rep. 321 (atllrmlng 77 Ill. 

App. 223); Thornton v. Common
wealth Loan " Bldg. Ass'n, 181 Ill. 
456, 54 N. E. Rep. 1037, atllrmlng 
79 Ill. App. 657 • 

88 Henke v. Gunzenhauser, 195 
Ill. 130, 62 N. Eo Rep. 896, atllrmfng 
Gunzenhauser v. Henke, 97 Ill. 
App. 485. 

III Sawyer v. Perf7, 62 Iowa, 238, 
17 N. W. Rep. 497; Hamlin v. Rog
ers, 79 Ga. 581, 5 S. E. Rep. 125. 
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foreclosure, fixes a sum which is ezorbitantly large in view of 
. all the circumstances of the case, still this will not preclude 
the right to a reasonable fee for complainant's solicitor, to be 
:fixed by the court." And the question of what is a reasonable 
and proper amount to be allowed as an attorney's fee in a 
mortgage foreclosure case is a question of fact, on w1Ueh 
evidence is proper, and which must be determined according 
to the weight of evidence. The amount is not controlled by the 
percentage alone, nor simply by the amount involved, nor by 
the locality, but by all the facts and circumstances in the 
case.'l The proportion which the proposed fee may bear to 
the amount of the mortgage debt furnishes no just basis, in 
itself alone, for determining what is a reasonable fee; the 
question to be considered is rather what is reasonable consid
ering the services rendered in the case.'. Or, according to an
other line of cases, to aid in deciding what would be a reason
able solicitor's fee in a particular case, evidence may be intro
duced to show what is the usual and customary fee charged 
by solicitors for similar services; and in fact, an agreement to 
pay a "reasonable" fee is considered equivalent to an agree
ment to pay the "QUal and customary" charge." And on this 
point the evidence of practising attorne~ is competent_ Thus, 
where the mortgage provides for a solicitor's fee of five per 
cent. of the amount found due, and an attorney testifies that 
this would be a customary and reasonable fee, it. may be al
lowed." So, the supreme court refused to set aside an allow
ance of $781 for solicitors' fees in a suit for the foreclosure 
of a mortgage securing a debt ezceeding $15,000, where the 
defendant offered no proof to rebut the evidence of three wit
nesses for the complainant, who testified that the amount al
lowed was reasonable, usual, and customary." In another 
case, it was held proper to allow t260 as an attorney's fee in a 
suit to foreclose a deed of trust securing a debt of $9,000, the 

.0 Neiman T, Wheeler. 8'1 Ill. 
App. 670. 

01 Follansbee T. Northwestern 
Kut. LIfe 1DL Co.. 8'1 III. App. 609. 

•• Wattaon T, Jones, 101 III App. 
672. In thla case the amount ot 
tile mortsaae debt was ,700. and a 
IOUcltor'. tee of ,160 waa allow •• 

•• Natlaata v, Brand, 16'1 m. 60'1, 

4'1 N. B. Rep. '1'11 (dlrmlq 6'1 DL 
App, 640); Wrlsht v. Neeb', leo 
III App. 810. 

It HOUSh T. WeII8, 88 DL Apt. 
181: OoodwID. T, BIshop, 1. IB. 
411, 34 N. B. Rep. 4.,. 

8. Cohn T. N~ Kat. 
LIfe IDS. Co .. 186 IlL 848. &'1 N. B. 
Rep. as. 
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deed providing for the p87Dleat of a "reasonable" fee.1I1 And 
again, where iDe amount of Ute lDortgage debt as fOllDd by the 

'decree was $42,000, the allowance of a solicitor's fee of $1,000, 
supported by testimony that the amount is reasonable, will not 
be disturbed on appeal.lIT And so, an attorney's fee of $100 
in a litigated foreclosure suit, being but little more than five 
per cent. of the amount involved, is not unreasonable.1I8 As 
much as ten per cent. of the debt may be reasonable and proper 
in some cases. This amount was allowed, and sustained on 
appeal, in a case where the mortgage debt amounted to $5,000, 
where a change of venue was taken to another county, eight 
days were occupied in taking depositions, the suit was stub
bornly contested, and two practising lawyers testified that $500 
would be a reasonable fee.1I1I While much will be left to the 
discretion of the court of first instance, in this particular, the 
appellate court will see to it that there is no abuse of such dis
cretion. The allowance of a large and apparently excessive 
amount will be carefully investigated on appeal, and cannot 
be sanctioned unless it appears that there was full and satis
factory proof that such amount was no more than the usual 
and customary charge.1 

§ 4DI. Bill .1IIt Pray AJlowaDce of :r .... --If the complain. 
ant in a suit for foreclosure intends to claim the allowanoe of 
a fee to his attorney, a prayer therefor must be inserted in the 
bill. No such allowance can be made in the decree, even upon 
a default, when no claim is made in the bill, notwithstanding 
the mortgage itself contains a provision for the payment of 
attorney's fees in case of foreclosure. A default admits only 
what is properly pleaded; and a defendant may choose to 
sufter a default rather than incur the expense of a defense, 
but the complainant cannot be permitted, after a default, to 
prove against the defendant a claim which the latter' might 
have chosen to defend if informed of it by the bilV But if 
the mortgage makes proTiaion for an attorney's fee in case 
of foreclosure, and the mortgage or a copy of it is made a part 

.. Telforcl v. Garret.. 111 IlL 
6&0, 24 N. B. Re». 673. 

IT Barke Y. DoIlnOftD; Ii DL 
App.241. 

"lIagloUChlln v. C .... ~ II m. 
App .• 1. 

.. CaBler v. Beyers, 28 Ill. App. 

128, dlrmeclla 111 Ill. '67, • N. 
E. 'Rep. &0'1. 

1 ston .. v. BlUbtp, H'1 m. 170, 
f1 N. B. Rep. m. altrlnlaC • DI. 
App.371. 

• A1IIUSthle Y. DOIICt, 1 III,; A.pp. 
688 • 
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of the bill, then the prayer for an accounting, to ascertain 
the amount due, will justify the taking of proof as to such fee 
and the allowance of it in the decree.-

§ 4156. Allowance of Pees to Other InC1llDbraDcera Made 
Partiel.-Where the holder of a mortgage files a bill for fore
closure, claiming priority over another mortgage, and the 
holder of the latter answers, setting up the priority of his 
mortgage, and files a cross-bill for foreclosure, it is proper, on 
granting relief on the cross-bill and foreclosing the mortgage 
therein set up, as the first lien, to allow solicitors' fees.t So, 
where a second mortgagee seeks foreclosure subject to a prior 
mortgage, without making the prior mortgagee a party to his 
bill or seeking to affect his rights, and the prior mortgagee 
is permitted to answer the bill and file a cross-bill to foreclose 
his mortgage, and foreclosure is decreed, a solicitor's fee may 
be allowed him pursuant to a provision in the elder mortgage, 
and included in the amount found due thereunder.G And 
where the senior mortgagee is made a defendant in the fore
closure suit of the junior mortgagee, and his mortgage unsuc
cessfully attacked for fraud, all the costs should be paid from 
the fund, and if this is not sufficient, the first mortgagee should 
be protected as far as possible.s But when a bill to foreclose a 
senior mortgage makes the junior mortgagee a party, so that 
it is not necessary for him to file a cross-bill to protect his in
terest, an attorney's fee should not be allowed to him.' 

§ 457. Attorney'. Pee 011 Poreclosure of Trust Deed.-At
torneys' fees may be allowed to the holder of notes secured 
by a trust deed, on his bill for foreclosure of the deed, where 
the deed provides for the payment of such fees to the" trustee 
in case of foreclosure, since it makes no difference to the 
grantor whether he pays to the trustee or to the holder of the 
notes.s But the trustee in a trust deed, who is also an attorney 

a KnIght v. Heafer, 79 Ill. App. 
874. 

t Schaeppl v. Glade, 196 Ill. 62, 
62 N. E. Rep. 874: Lego v. Medley, 
79 Wis. 211, 48 N. W. Rep. 376. 

a Town v. Alexander, 186 Ill. 264, 
66 N. E. Rep. 1111, afIlrmlng 86 
Dl. App. 512. 

• Scattergood v. Keeley, 40 N. J. 
EQ. 491, 4 Atl. Rep. 440. 

T Gillespie v. Greene County 
Say. tI: Loan Au'n, 96 Ill. App. 643. 

8 Abbott v. Stone, 70 Ill. App. 
671, aftl.rmed In 172 111. 634. Com
pare Payette v. Free Home Bldg. 
AIB'n, 27 111. App. 307; Chelten
ham Imp. Co. v. Whitehead, 26 
Ill. App. 609. See Fuller v. Brown, 
167 111. 293, 47 N. E. Rep. 202 • 
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at law, is not entitled to an allowance for professional services 
rendered in foreclosing the deed in his own behalf and for his 
co-complainant, the holder of the note, although the deed pro
vides for the allowance of a reasonable sum as a fee for com
plainant's solicitor.' But a person named in a trust deed as 
a successor in the tl'OSt is not thereby precluded from acting 
as an attomey in foreclosure proceedings, and a decree allow
ing him the stipulated solicitor's fee is proper.1o Finally, 
where the ttuat deed of which foreclosure is prayed does no~ 
contain any provision authorizing the creditor to charge and 
collect against the debtor the cost of an abstract of title, such 
a charge cannot properly be allowed by the court.ll 

PABT XII. Durramtmox 01' PBocaDa. 

• 461. AppllcaUon of Procee4a to 
Kortpp Debt. 

469. Same;:MortPKe Notes Held 
b, Different Persona • 

• 480. Right to Bl1rplUL 
481. AppllcaUon of Burplu to 

Juntor Llena· 

• _. AppJication of Proceeds to lIortpp Debt.-A pay
ment to the mortgage creditor from the proceeds of the sale 
of the mortgaged premises must be applied upon the debt se
cured by the mortgage, at least in the absence of an agree
ment of the parties for a different application thereof.1I And 
it has been said that the rule that a creditor who holds several 
claims or obligations against his debtor has the right to apply 
a payment made to him by the debtor, in the absence of any 
application by the latter, is confined to cases of voluntary pay
ments. The proceeds of a sale under foreclosure of a mort
gage given by the debtor to secure various debts are paid over 
to the creditor, not as a voluntary payment, but by operation 
of law, and, in the absence of directions given in the security, 
their application is to be made by the court in accordance with 
equitable principles. And the rule established by the courts 
of equity in some of the states, in such cases, where the pro-

• Gra, T. Robertson. 1'1<& DI. 242, 
61 N. III. Rep. 248 (reversing '14 Ill. 
App. 2(1); Hetrron T. Gage. 44 Ill. 
App. 14'1. dlrmed In 149 Dl. 182. 

16 Dtlrham v. Behrer, 64 Ill. App. 
664. 

11 Iglehart v. IImer, U ttl. App. 
439. 

l~ Snider v. Stone, '18 Ill. App. 
1'1. 
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ceeds are not sufficient to satisfy all of the debts secured, is 
that they should be applied pro rata, each debt sharing in the 
fund without regard to priority of date or to the fact that for 
some of the debts the creditor holds other security.1I But in 
Illinois, it is said that equity requires a debtor to pay all his 
obligations, and will apply payments so as to give the creditor 
the best security for the debts remaining unpaid. Hence, 
where the defendant in foreclosure appealed, and gave a bond 
to secure the payment, in case of affirmance, of such interest 
as might accrue and remain otherwise unpaid upon the decree 
from the date thereof, it was held proper, upon affirming the 
decree, to apply the proceeds of the sale to satisfy the fees 
and costs and the principal of the debt, before satisfying inter
est on the decree, because the deficiency, if any, would thereby 
embrace the interest secured by the appeal bond. Nor, it was 
said, can the debtor take exceptions to such a course, for his 
right to direct the application of a payment exists only in the 
6ase of voluntary payments, not where the payment is made 
under compulsory proceBS of law.U 

§ 469. Same; lIIortgage Notes Held by DHferent P8l'8ODI.
In the foreclosure of a mortgage or trust deed securing several 
dUferent notes which are held by different persons, it is proper 
for the master to find the amount due on each and to whom 
due, and for the court to decree a foreclosure for the aggregate 
amount so found due. The court will afterwards see to it that 
payments made, or the amount realized on foreclosure, are dis
tributed properly, and it has ample power in this regard.1I 

We have already seen that, in distributing the proceeds of the 
foreclosure of a mortgage given to secure the payment of 
several different notes which have been aBSigned to, and are 
held by, as many different owners, it is the established rule 
that the holders of the several obligations are entitled to a 

1. Orleans Count,. Nat. Bank v. 
Moore, 112 N. Y. 643, 20 N. E. Rep. 
36'1. And see Farmers' Bank v. 
Woodford, 34 W. Va. 480, 12 S. E. 
Rep. 64'; Chaplin v. Sull1van. 128 
Ind. 50, 2'1 N. E. Rep. 426. 

14 MODSon v. Me,.er, 190 m. 106, 
60 N. E. Rep. 63. Where the pro
ceeds of mortgages executed to se
cure an Individual note and & 

joint note were not su8lclent to 
pa,. both, It was held that the 
holder of the notes was not 
obliged to appl,. the sum pro rata 
upon both notes, but that he might 
appl,. It wholl,. to the Ind1vldual 
note. Small v. Older, 6'1 Iowa. 
326, 10 N. W. Rep. '1M. 

111 Shatrner v. Heal,., 6'1 IlL App. 
90. 
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1461] DISTRIBUTION OF PROCEEDS. 1i29 

priority of payment according to the order of the maturity of 
the notes.a 

§ 480. Bight to Surplus.-If the mortgagor remains the 
owner of the equity of redemption at the time of the foreclos
ure sale, he will be entitled to any surplus of the proceeds of 
the sale after satisfying the mortgage debt with the interest 
and costs. But if he has parted with his interest in the prem
ises, it is error to order that the surplus be paid over to him. 
The surplus should be ordered to be brought into court, in 
order that its proper distribution may be settled and decreed.lT 

If, at the time of the foreclosure sale, the legal title has passed 
from the grantor or mortgagor, either by his own deed of con
veyance of the premises, or by a sheriff's deed given to the 
purchaser of the equity of redemption on a sale thereof under 
execution against the mortgagor, the grantee will be entitled to 
the whole of the surplus. But in the case of a sale on execution, 
if the judgment creditor is not entitled to a deed at the time 
of the foreclosure sale, by reason of the fact that the time 
allowed for redemption from the execution sale has not yet 
expired, such creditor will be entitled to share in the surplus 
to the extent of the amount of his bid, with ten per cent. inter
est, and will have a lien on the surplus for that amount; and 
the mortgagor will be entitled to the balance, if any, although 
his right to redeem from the sheriff's sale may have expired 
at the time of the foreclosure sale.18 As between the mort
gagor and a sheriff holding a valid execution against him, the 
surplus arising on a sale under foreclosure of the mortgage 
may be paid to the sheriff in satisfaction of the execution.18 
And where, after foreclosure and payment of the mortgage 
debt, a fund remains in the hands of a receiver who had been 
appointed to collect the rents and profits, which does not be
long to either party, any person claiming such fund may file 
a petition that it be paid over to him, and the court must de
termine his right thereto.20 

§ 481. AppJication of Surplus to J'UDior Li8D8.-.A. lien on 
land, junior to that of a mortgage, will be defeated by a fore
closure of the mortgage, if the property does not bring a 

18 supra, 1188. 
lY Buck v. Delafield, 66 m. 31. 
11 Hart v. Wlngart, 83 Ill. 282. 
18 Field v. Brokaw, 169 Ill. 680, 

It 

42 N. Eo Rep. 877, allrmlng 69 m. 
App.442. 

20 mtnots Trust &; Sav. Bank v. 
Robbins, 38 Ill. App. 676. 
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530 FORECLOSURE BY SUIT IN EQUITY. 

greater Stun than will satisfy the debt secured b1 it; but if 8Jl1 
surplus is left, the junior lien will attach to it in equity.21 
Such surplus may be applied for the benefit of a subsequent 
incumbrancer who was not a party to the foreclosure suit, but, 
to entitle himself thereto, he must either intervene and file 
a cross-bill, or he must establish his claim by proof at the trial 
or before the master.11 On the other hand, where the bill for 
foreclosure makes junior mortgagees or judgment creditors 
of the mortgagor parties defendant, and their rights are shown 
by answer and proof, it will be proper, in decreeing a foreclos. 
ure and sale, to direct the payment of any surplus, after satis
fying the first mortgage, among the other creditors according 
to their respective rights and equities; and no cross-bill is 
necessary for this purpose.IS In effect, as remarked by the 
court in another state, "the fund realized from the sale of the 
land represents the land itself, and is subject to the same liena 
and rights. It stands in the place of the land, and those hav
ing an interest in the latter have the same measure of interest 
in the former."u It appears also that a judgment creditor, 
who was properly made a party to the foreclosure suit while 
his judgment was alive, will not lose his right to share in the 
distribution of the money arising from the sale by the fact 
that his judgment became dormant pending the action.B 

When the mortgagee himself becomes the purchaser at the 
foreclosure sale, having bid a sum greater than the amount of 
his debt, he is bound to pay over the surplus, to be disposed of 
according to law, and he cannot himself apply it in paying off 
other incumbrances on the-land.1e 

U Hart v. Wlngart, 83 Ill. 282. 24 White v. FuJahum. 87 Teu. 
12 BIlla v. Southwell, 29 Il1. 649. 281, 10 S. W. Rep. 601. 
II Crocker v. Lowenthal, 83 IlL - II Dempsey v. BII8h. 18 Ohio at. 

679: Walker v. Abt, Id. 226: Dlll- 876. 
man v. Wlll CountJ' Nat. Bank. I. HopJdIUl v. Hemm., 169 m UI, 
138 IlL 282, 27 N. E. Rep. 1080: 42 N. E. Rep. 848, aJIIrmiq H_ 
Shaver v. Wllllams. 87 IU. 469.' v. Small, 66 In. App. tao. 
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§ •• Statutory ProvilioDL-A statute of Illinois, enacted 
in 1874, provided that, in case of the death of the grantor in 
any mortgage or trast deed in the nature of a mortgage, hav
ing been the owner of the equity of redemption at the time of 
his decease, or in case of the death of any person owning the 
equity of redemption of any premises mortgaged or conveyed 
in trust as security for money, no sale should be made by virtue 
of any power of sale contained in the mortgage or trust deed, 
or given in relation thereto, but the same should be foreclosed 
in the same manner as mortgages not containing any power of 
sale might then be foreclosed at law or in chancery.l Five 
years later this statute was broadened so as to apply to all 
eases, without reference to the death of the mortgagor; and 

1 Stat. Ill. 1874, Jul;y I, 118; Rev. the right to foreclose, pursuant to 
Stat. Ill. c. 96, 113. This statute the Btatute In force at the time of 
W88 not retroactive, and therefore the execution of a mortgage or 
did not nulUf;y the provlBlonB of & deed of trust, under the power of 
deed of trust which were legal at sale contained In It, could not 
the time the deed W88 executed constitutionally be taken away bJ' 
and delivered. Fisher v. Green, Bubsequent leglBlation. O'Brien v. 
141 Ill. 80, 81 N. B. Rep. 172, af- Kreuts, 86 IIlnn. 136, 80 N. W. 
Irmiq 43 DL App. 6116. Indeed. Rep. 468. 
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632 FOUCLOSURB 011' mUST DBJDDS. [1463 

it is now the law that "no real estate within this State shall 
be sold by virtue of any power of sale contained in any mo~ 
gage, trust deed, or other conveyance in the nature of a mo~ 
gage, executed after the taking effect of this act; but all such 
mortgages, trust deeds, and other conveyances in the nature of 
a mortgage, shan only be foreclosed in the manner provided 
for foreclosing mortgages containing no power of sale; and 
no real estate shan be sold to satisfy any such mortgage, trost 
deed, or other conveyance in the nature of a mortgage, except 
in pursuance of a judgment or decree of a court of competent 
jurisdiction. "2 At present, therefore, a security of this kind 
cannot be enforced by the parties, by a trustee's sale, without 
resort to the courts. But since these statutes were not re
troactive, and since the validity of titles may still depend upon 
the regularity of sales made under powers prior to the enact
ment of the laws in question, it win be important to review the 
decisions in regard to the execution of such powers of sale, 
made while that method of enforcing trust deeds was still legal 
and permitted. First, however, some decisions must be noted 
as to the practice on foreclosing a trust deed or power-of. 
sale mortgage by bill in chancery. 

§ 483. By Suit in Equity'.-A bill for the foreclosure of a 
deed of trust may be filed by the legal owner and holder of 
the note secured. Even though the deed itself merely pro
vides that the trustee or his successor in the trust may enter 
on default and file a bill in his own name and obtain a decree 
of sale, yet the holder of the indebtedness may sue as plaintiff, 
making the trustee a defendant.8 The trustee, however, is an 
indispensable party, and the omission to join him will be fatal 
to the validity of the decree.· Where he is named as a party, 
but not served with process, and the bill is dismissed as to 
him without any reason being assigned, or any evidence in the 
record of his death, removal, or resignation, the decree of fore
closure must be reversed.1I But if the original trustee has been 
replaced by a successor, in accordance with the provisions of 

I 
I Dl. Act Ma, 7, 1879; M7ers' 

Rev. Stat. Ill. c. 96, 122; 2 Starr 
&; C. Stat. c. 96, 117. . 

a Dom v. Colt, 180 Dl. 397, 64 
N. E. Rep. 167, a1Ilrmlng 79 Ill. 
App. 666; Frink v. Neal, 37 IlL 
App. 621. 

'Walsh v. Truesdell, 1 Ill. App. 
126; Chandler v. O'Neil, 62 DL 
App. 418; H&788 v. Owen, 69 DL 
App. 663. 

II Lambert v. H7ers, 22 DL App. 
616. 
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§ 464:] FORBCLOSURB OF TRUST DaDS. 533 

the deed, upon the former's removal from the state, or his dis
ability or refusal to act, it is 81lfficient if the succe880r in inter. 
est is made a party.8 

The decree of the court, on a bill to foreclose a mortgage 
with power of sale, .or a trust deed, must allow a redemption, 
just as in the case of an ordinary mortgage. A complainant 
who seeks the foreclosure in equity of such a conveyance, ac
cording to the usual practice of the court, cannot resort to the 
powers contained in the deed or mortgage, but will be consid
ered as having abandoned them.T And in a case where a 
decree was rendered specifying the notice to be given, the 
manner of the sale, and the distribution of the proceeds, and 
requiring the trustee appointed to make the sale to report his 
acts to the court for approval, it was held that the sale was 
not under the power in the deed, but under the decree of the 
court, and that the same right of redemption existed as in the 
case of a mortgage without power of sale.8 Where property 
covered by a deed of trust is also incumbered by various other 
liens, and it is necessary to resort to a court of equity for the 
enforcement of the liens, the court will fix the terms of sale 
according to the rules of equity, without regard to the terms 
of sale prescribed in the trust deed.8 

§ 464. Who May becute the Trast.-A power in a deed of 
trust authorizing the trustee to sell the property on default in 
the payment of the note secured thereby, upon application of 
the legal holder of the same, can be exercised only by the 
trustee himself or by some person who has legally succeeded 
to his title. It cannot be executed by the holder of the note, 
even if the note was in the first place delivered to the trustee 
indorsed in blank, and by him transferred to another by de
livery.10 If the deed, as is commonly the case, provides that 
the power shall be exercised by the trustee or his "legal rep
resentative," it will be held to mean that the assignee or 
grantee of the trustee, having the legal title that was in the 
trustee, shall make the sale, and not that a mere stranger, 
having no legal title, such as the administrator of the trustee, 

• Fisher T. Stfefel, 62 Ill. App. 
680. And see Wilson v. Spring, 64 
Ill. U. 

7 Warner v. DeWitt Coun17 Nat. 
Bank. 4 Ill. App. 306. 

• Fitch v. Wetherbee, 110 nt. 
476. 

• Barbour v. Tompklns, 31 W. 
Va. 410, 7 S. E. ~ep. 1. 

10 Cushman v. Stone, 69 Ill. 616. 
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may do BO.U It itt .JaQ customary to lUlte prQvWon for the 
devolution of the trust 1lpon .. sucoessor to the origin" trnatee, 
in the case of the trustee's death, removal from the state, resig
nation, or legal diAbility or refllaal to act; an4 in that event, 
the sale may legally be made by one .duly succeeding to the 
trust.1I If no suoh prq.,.iaion is made, or if there is a vacancy 
in the office of truatee not provided for in the deed, a court of 
equity, on due applic.tion, may appoint a trustee to execute 
the power of sale.1I And the interference of equity may be 
invoked when there is any good and sufficient reason why the 
nominal trustee should not be permitted to act. But where 
a bill filed to obtain an injunotion against the sale of propen, 
under a trust deed .Ueged, among other reaBOns, that the tl'118-
tee was insolvent, but f.iled to show that he became BO after 
he was appointed, or that there was danger that he would mis
apply the money arising from a sale, it was held that this af
forded no ground for the relief BOught.1f 

§.. Same; Delegation of Authorl'J.-A person author
ized or appointed to conduct a judicial sale cannot delegate 
his authority to an agent; and a sale made by such agent may 
be set aside, if no. rightS of innocent purchasers have inter
vened.15 On this principle, the trustee appointed in a deed of 

11 Warnecke v. Lambe&, '11 IlL 
SlL 

11 Where the grantor In a deed 
of trust with power of sale ap
pointed a Bucceaaor to the trustee, 
to act on certain conditions, and 
the deed did not require that a 
notice of sale by the BUCC8BBOr 
Bhould recite the condition, the 
happening of which had devolved 
the truet upon him, the sale lB 
not Invalidated by a recital In the 
notice and In the deed that the 
cauae of hlB acting waa the ab
Bence of the first truBtee, although 
the only valid reaBon for his act
Ing waa In fact the refusal of the 
former to acL Irlah v. Antioch 
College, 126 m. 474, 18 N. E. Rep. 
'l68. 

18 Rice v. Brown. 'l'l DL 649. 
1/0 Tooke v. Newman, 76 DL J16. 

II Chambers v. Jones. 72 DL m: 
Fullerv.O'Neal, 69 Tex.349, 6 S. W. 
Rep. 181. In the latter caae It was 
remarked: "The olice of trustee 
Is one of personal con1ldence and 
cannot be delegated, UDleea au
thority to do eo IB expreul1 
granted In the Instrument trom 
which he derives hlB powera. The 
course marked out for the trustee 
to pursue muat be BtrlCt1;r foUowed 
by him; for the method of enforc
Ing the collection by BUch deeda II 
a harsh one. The grantor of the 
power IB entitled to have hlB 41· 
rectioDa obeyed: to have the 
proper notice of Bale given; to 
have It take place at the tim. 
and place and by the pel'lOJl 
appointed by him. He glvea th818 
dlrecUoDB because he thlJlb that 
a aale made by the person .... 
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trust cannot lawfully ~elegat~ to another the powers granted 
to him by the deed. He ~ selected and confidence is reposed 
in him by tl1e parties, and he must execute the *rust. He may 
indeed employ an agent tQ perform the merely mechanical 
parts of the sale, or to act as an auctioneer,l8 but he must 
be present in person, and ~pervise and control the sale for 
the best interests of the parties, and should, so far as he may 
be able, prevent the sacrifice of the interests of either party.IT 

1 468. Same; Power of Sale in Mortgage.-Similar prin
ciples prevail in the case of a mortgage with power of sale. 
The power to sell the property conferred by such an instru
ment must be strictly pursued and cannot be delegated to an-

lected, and uder the cIrcum
stances stated, will be to hla fa
te~t and make hla properl7 pro
duce the largest amount of money. 
Ot the prescribed conditions none 
la more Important than that wblch 
requires that the trustee abaU 1D. 
penon make the sale. He Is 
choaen because of the coddence 
the grantor has In his Integrity 
and discretion. The trustee, In 
making the sale, and during the 
time the property Is UDder the 
hammer, Is ezpected to protect the 
Interests of the grantor, to see 
that no fraud Is practised detri
mental to his Interests, and that 
no improper bid Is accepted, and 
that the property Is not knocked 
olr without giving a fair oppor
tUDlty for It to bring Its reason
able value. Perhaps the ~nt se
lected by the trustee to attend to 
this Important matter Is not one 
to whom the grantor hlm8elt 
would have Intrusted It. He has 
repoaed confidence In the party se
lected by him, and that coddence 
cannot be transferred without his 
COD88llt. The trustee can no more 
absent himself while the sale Is 
going on than he can make It at a 
time or place, or for a character 
of consideration, dllrerent from 
that authorized In the deed. These 

views are 80 well supported b), aa
thority that It Is 1UUl8C8IIII&I'Y to 
elaborate them fDrther. The act 
thus performed Is not merely mla
laterial, such as Is performed by a 
crier when the trustee Is present, 
directing and superintending the 
sale, but It requires an ezercise of 
judgment and dlllCl'etion In the 
matters mentioned, as well as In 
others. The tallure to perform It 
Is not such a defect In the ezecu
tlon of the power as wl11 be aided 
by a court of equity. A court ot 
equity will hardly Interpose 1D. 
case of a trust created for the 
purpose of securing a debt, to as
sist the trustee In ezecutlng the 
powers conferred upon him, In a 
manner substantially and mate
riall7 dllrerent from the mode 
prescribed by the grantor, and 
when his faUure to obey the 
wlshes of the grantor might have 
resulted In Injury to the latter. 
The power was not In tbls respect 
directory, but of the strlctest char
acter, and can be ezerclsed onl)' 
under the circumstances pre
scribed In the Instrument b7 
which It Is created." 

111 Taylor v. Hopkins, .0 Ill. 442: 
McPherson v. Sanborn, 88 Ill. 150: 
Glllesple v. Smith, 29 Ill. 4'13. 

IT Taylor v. Hopkins, .0 IlL 442. 
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other, unless by express authority in the mortgage itself.18 
At the same time, it is held that a mortgage sale made by an 
agent or attorney of the person intrusted with the execution 
of the given is not Yf)id, but is only 

m2Ji¥;YH¥;Ce of the £?reditors canno¥; 
of the sale zm£?tca80nable delay 

the part of thiS in filing a bill 
to avoid made, if not £?yplained, will b£? 
fatal to relit>f in equity; and an innocent purchaser, without 
notice of such irregularity in the sale to his grantor, will be 
protected.18 So, where the sale is made by an attorney of 
the mortgagee, in his absence, and the mortgagee, in whom the 
legal title as well as a power of sale, coupled with an interest, 
is vested myrtgage, £?ytiPes the sale bp 
making deed for the mere fact that 
the sale £?YHPH£?ted by the absence of thiS 
'mortgawc£? render the therefrom abso-
lutely Vyid. mortgagee map ccmploy an au£?· 
tioneer to cry the sale; and the sale is not invalidated by the 
fact that it was made by an auctioneer whose license had ex
pired, where the mortgagor is not injured, and the mortgagee 
was ignorant of the neglect of the auctioneer to renew his 
license.21 By statute in Illinois, it is also lawful for the mort-
gagor tc£? mortgage a the sheriff 
of the the land lies ty power of sale 
and whcf'k2 f0.d£?tC2Jtise and sell thiS 

as attorney 

Such mortgages commonly vest the power of sale in the 
mortgagee or his assigns or legal representatives. In this case, 
a person nominated in the mortgagee's will as his executor, 
and who qualifies as such after the mortgagee's death, may 
execute the power, the provision of the mortgage being a suffi-
ciently de£?ip'k2ation of the Pnd under sued 
a provi£?iztnz hcower of sale mop f'ff"ZZf'ff'f"CV de exercised 
the admimetez0.too the mortgage£?,Zf show the right 
of one to power of sale the mortgayzc, 

18 Flozmf" 66 m. 438. 
18 McHany v. Schenk, 88 Ill. 367. 
10 MUDD v. Burges, 70 Ill. 604. 
21 Learned V. Geer, 139 Mass. 81, 

29 N. E. Rep. 216. 

c. 96,111. 
2& Yount v. MOrrison, 109 N. 

Car. 620, 13 S. E. Rep. 892. 
2t )lerrln v. Lewis, 90 TIL 606. 
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as the administrator of the mortgagee, some evidence of the 
death of the latter and of the appointment of the person mak
ing the sale as his administrator is necessary, beyond the mere 
recital of these facts in the administrator's deed.211 A power 
of sale in a mortgage to a non-resident of the state in which 
the mortgaged premises are situated may be exercised by the 
administrator appointed in the state of his residence, as the 
legal title to the mortgage vests in such administrator, and 
the power is not one dependent upon the laws of either state 
relating to the administration of decedents' estates.28 

§ WI. The Power to SelL-Where a deed of trust confers 
upon the trustee power to 8ell the premises upon default in 
the payment of the debt secured, the power does not become 
operative until there has been a default. If the debt is not yet 
due at the time of a sale, or if it has been already paid, there 
is no proper ground for the exercise of the trustee's power, 
and a sale made under such circumstances, if not absolutely 
void, is at least voidable at the instance of the grantor against 
any purchaser having notice that there was no default, or who 
is constructively chargeable with such notice, or against the 
grantee of such purchaser with like notice.27 "If there is no 
default, and the trustee assumes to sell, all persons purchase 
at their peril. Bidders must see to it that at least a portion 
of the debt thus secured remains due and unpaid, and that it 
is in default according to the terms and conditions imposed by 
the power.' '28 If any title passes to the purchaser by a sale 
made under such conditions, he will merely hold it as a trustee 
for the debtor,29 being of course entitled to a return of his 
money on the cancelJation of the sale. Again, although the 

II Taylor v. Lawrence, 148 IlL 
388, 36 N. E. Rep. 74. 

II Stevens v. Shannahan, 160 Ill. 
830, 43 N. E. Rep. 360; Hayes v. 
Frey, 54 Wis. 603, 11 N. W. Rep. 
696. 

IT Chicago, R. I . .t: P. R. Co. v. 
Kennedy, 70 Ill. 360; Lycoming 
Fire Ina. Co. v. Jackson, 83 Ill. 
802, 26 Am. Rep. 386. And gen
erally, the purchaaer at a ule un
der a power takes with the peril 
of the aaIe's proving void If a ma
terial condition for the exercise of 

the power does not exist. Where 
the validity of the ule and of the 
deed depends on some fact, or the 
absence of some fact, In pals, such 
as the non-payment of the note, 
It Is the purchaaer's duty to ascer
tain whether that fact exists. 
Shippen v. Whltt\er, 117 Ill. 282, 
7 N. E. Rep. 642. 

28 Ventres v. Cobb, 106 Ill. 33. 
III Chicago, R. I . .t: P. R. Co. v. 

Kennedy, 70 Ill. 360; Chapin v. 
Billings, 91 Dl. 639. 

Digitized by Coogle 



588 FORBCLOSU1UIl OF TRUST DUDS. [l4G8 

debt may be overdue, it may not be the wish of the creditor 
to have a sale of the property; and it J:uls been ruled that a 
sale made by the trustee without the consent of the owner 
of the debt is void.sO But the bankruptcy of a subsequent 
mortgagee is no objection to the execution of a power of sale 
contained in the prior mortgage. That is, although the sale 
will cut off the junior mortgagee's right of redemption, it is 
not necessary to obtain leave of the bankruptcy court before 
making the sale.s1 Where the note secured by a trust deed 
is pledged as collateral se~urity for a loan, a sale by the trua
tee under the power in the deed is not rendered invalid by the 
fact that it is made pending a suit to foreclose the pledge.11 
And where the description in a trust deed of lots in a sub
division of a block is a matter of record, the, trustee's power 
to sell upon default of payment is not defeated by a re-sub
division of the block.sa And where the deed provides that it 
shan be lawful for the grantee, in case of default, to enter in 
and upon the premises conveyed, and to sell and dispose of the 
same at auction, after giving notice, etc., it is not necessary, 
in order that a legal sale of the premises may be had by the 
trustee, that an entry or demand for possession should first be 
made by him. Entry in such case is not a condition precedent 
to the making of the sale.s• But a provision in a mortgage 
of realty for a public sale by the mortgagee at a specified 
place and after advertising for a given tiine, will cut off the 
right to private sale by the mortgagee.sa 

§ 468. Notice of Ball.-Personal notice of the intention to 
foreclose a deed of trust or power-of-sale mortgage, by a sale 
of the property thereunder, need not be given to the grantor 
or mortgagor, unless the deed itself requires it. He is supposed 
to know when he is in default and what are the remedies of 
the mortgagee. It is sufficient if the published notice or adver
tisement is given in accordance with the terms of the instru
menVe And the same rule applies where the mortgagor or 

10 Magee v. Burch, 108 Mo. 336, 
18 S. W. Rep. 1078. 

II Long v. Rogers, 6 BIBS. C. C. 
416, Fed. Cas. No. 8,482. 

&I Jenkins v. International Bank, 
111 Ill. 462. 

aa Meacham v. Steele. 93 Dl. 136. 
a. Kiley v. Brewster, 44 Dl. 186; 

Hammon v. Halpin, 68 Mlaa. 99. 
8 South. Rep. 739; Jones v. Haaler. 
96 Ala. 629. 10 South. Rep. 346. 

II GrUlln v. MarIne Co., 6Z DL 
130. 

Btl Marstoll v. Brlttenham, 76 m. 
611; Cleaver v. Green. 107 Dl. 67; 
PrInceton Loan & Trust Co. v. 
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grantor has sold his equity of retietnption to a third person.'" 
It is true a sale under such a conveyance might be adjutigeti hi
valid if it were shown that the mortgagee had purposely and 
effectually concealed from the mortgagor his intention to sell 
the property; but not as against a purchaser who had no 
knowledge of such concealment.ss 

In regard to the contents of the notice, it is first of all requi
site that it should show the amount of the debt for which 
the sale is to be made. But a notice which states the date and 
amount of the note secured, and the rate of interest thereon, 
and sets forth that the holder has elected to declare the note 
due and payable U with all interest thereon," sufficiently dis
closes the amount of the indebtedness.sD Where the notice 
describes a different and other or larger indebtedness than that 
described in or secured by the mortgage, the rule is that the 
sale had thereunder will not be vitiated, so as to entitle the 
mortgagor to have it set aside or to redeem, unless it is shown 
that the selling value of the property was injuriously affected 
by the overstatement of the debt, or that it deterred bidders 
from attending the sale, or that it was so published for a fraud
ulent purpose.40 And where the deed of trust does not require 
the notice of sale to state the amount due and for which the 
property is to be sold, a failure to give such aDlount in the 
notice is no ground for vacating the sale, unless fraud is estab
lished.11 The notice should also describe the property to be 
sold With such particularity as will serve clearly to identify it. 
But a sale under three deeds of trust on different tracts of 
land, to secure separate notes, may be made under one notice, 
and if the sales are made separately, they will not be set aside 
for the want of separate notices.12 It is also required, having 
regard to the protection of the interests of the debtor, and to 
the importance of encouraging bidders to attend, that the 

MODSOn, 60 DL 371: Carver v. 
Brady, 104 N. Car. 219, 10 S. E. 
Rep. 666. 

IT Robbins v. Arnold, 11 Ill. 
App.434. 

II Ritchie v. Judd, 187 Ill. 463, 
2'l N. E. Rep. 682. 

Ii Reedy v. Mllllsen, 166 DI. 636, 
40 N. E. Rep. 1028. And see Hoyt 
v. Pawtucket Bavlnp Institution, 
110 ill. 390. 

.. Hamilton v. Lubukee, 61 m. 
416. 1111 Am. Dec. 662: Fairman v. 
Peek, 87 IlL 166: Kerfoot v. Bill
Ings. 160 Ill. 663, 43 N. E. Rep. 
804: Bowman v. Ash, 36 tll. App. 
116. 

f. Jenklna v. Pierce, 98 DI. 646. 
fl Tyler v. Massaehuaetta lIut. 

Life Ina. Co., 108 Ill. 68. 
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notice of sale should give reasonable publicity to the time, the 
place, and the terms of the sale.fa As to this point, it has been 
held that, where a mortgage sale is announced to take place 
on a certain day between the hours of 9 A. M. and 4 P. M., 
the advertisement is sufficient, the hours named belonging to 
the ordinary business portion of the day." But any misstate
ment in the notice which has a tendency to discourage pro
spective bidders from attending the sale, or to lessen the 
amount they are willing to bid, will be ground for vacating the 
sale. Thus, such a sale will be set aside where the notice 
erroneously stated that other persons than the parties to the 
trust deed claimed some interest in the land, in consequence of 
which the property was sold at a heavy sacrifice.45 But it bas 
been held that a notice is sufficient which sets out correctly 
the place of record of the mortgage, although it does not give 
the name of either the mortgagor or mortgagee, or of anyone 
connected with the mortgagor; for any person desiring to 
know the names can learn them from the record.48 

The length of time during which the notice shall be pub
lished, or the number of times it shall be published, is generally 
prescribed by the deed or mortgage. And" in the computa
tion of time, as to such notices, the rule is, when an act is to 
be performed within a particular period, or on a particular 
day, from and after a certain day, to exclude the day named 
and include the day on which the act is to be done. Or more 
concisely stated, it is, to count one day in and the other out. "41 

Where the dced requires that thirty days' previous notice of 
the sale shall be given by publication once each week for four 
weeks, it is not essential that the notice shall be published 
precisely thirty days before the sale.48 And in a case where 
the deed l'equired a prior notice of five consecutive days, the 
last of which should be ten days before that fixed for the sale, 

41 Meacham v. Steele, 93 Ill. 185. 
44 Burr v. Borden, 61 nl. 389. 
411 Equitable Trust Co. v. Fiaher, 

106 Ill. 189. 
U Cogan v. McNamara, 16 R. I. 

664, 18 Atl. Rep. 161. 
fT Harper v. EI),. 66 nt. 119. 

Where a truat deed requlrea a no
Uce of sale to be publlahecl for 
thlrt)' da)'8, a publication on Au-

gust 23d of notice for a aale on 
September 22d la au1Ilclent, the 
last cia)' namecJ not being & San
da),. Such an InaUument does 
not require that there ahall be 
thlrt)' aecular or working da)'8 be
tween the publication and the 
aale. Maguuason v. Wl1U&II18, III 
nt.460. 

48 Ta),lor v. ReId. 103 Ill. 1ft. 
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it was held that making the last publication a few days more 
than was required could not invalidate the sale, although mak
ing it less would not be a sufficient compliance with the deed, 
as it would lessen the chance of securing bidders.·· Where 
the notice of sale is required to be published in a newspaper, 
it is not essential to select the one of the most general char
acter or the largest circulation; if reasonable care and good 
faith are exercised, it is sufficient to publish the notice in a law 
periodical, though its circulation may be limited.lo But on 
the other hand, although the trustee, in choosing the newspaper 
in which to advertise the notice of sale, complies literally with 
the terms of the power, yet if the paper chosen is a small and 
obscure sheet published in a remote part of the county, and it 
is apparent that it was selected for that reason, and tha.t, in 
consequence of the premises, the mortga.gor's interests may 
have suffered, he will be permitted to redeem notwithstanding 
the sale.ll Where the deed required notice of sale to be posted 
in four of the most public places in the county, and two of the 
notices were posted at different places in the same town, which 
it was insisted vitiated the sale, it was held that, even if the 
objection was well taken, it could only be a.vailed of in a 
proceeding to set aside the sale in a court of equity, and could 
not be set up in an action at law.52 

While a total want of the prescribed notice, or material 
defects or misstatements in the notice, may be ground for 
vacating the sale, it must always be remembered that an ap
plication in that behalf is addressed to equity, and will be 
dett>rmj.ned on equitable principles. Long delay in attacking 
the validity of the sale, especially when the land has passed 
into the hands of remote purchasers, will strongly incline a 
court of equity to refuse such an application.18 The burden of 
showing that a notice of sale under the power in a mortgage or 
trust deed was defective is on the party objecting to the 
notice.I ' And a saJe will not be disturbed for an alleged defect 
in the notice of sale, where the bill contains no allegation to 
that effect, but seeks to set aside the sale as a fraud on cred
itors.11 And further, if relief is granted on this ground, it 

41 Tooke T. Newman, 76 m. 216. 
10 Taylor T. Reid, 103 m. 349. 
11 Webber T. Curtiss, 104 DL 

•• • , Rice T. Brown, 77 m. 649. 

III Farrar T. Pa71le, 73 DL 82. 
"Tartt T. Clayton, 109 m. 679. 
II Sawyer v. Bradshaw, 126 Ill • 

440, 17 N. E. Rep. 812 • 
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will be granted only on condition that the complainant ahal1 
do the equity of paying that portion of the debt secured by the 
trust deed which was discharged by the sale of the land." .A 
sale under a power in a mortgage is not rendered defective by 
the fact that it is twice advertised, where the second advertise
ment was rendered necessary by a defect in the first notice, 
and no sale took place under the first notice, and it is not 
shown that any one was misled thereby.!" It remains to be 
noted that the statute concerning the giving of notice of sales 
under powers contained in mortgages and deeds of trust in the 
county in which the mortgaged property is situated, does not 
apply to a sale under a mortgage of a line of railroad extending 
through several counties.18 

§ 469. Time and Place of Sale.-The power of sale contained 
in a mortgage or de~d of trust must be strictly pursued 88 to 
the time and place stipulated in the instrument, otherwise a 
sale under it will be void.18 But a sale advertised to take place 
at eleven o'clock in the morning is properly made at any time 
before twelve o'clock noon, in the absence of any showing that 
any intending bidders left on account of the delay; that is, the 
hour of eleven will be considered as lasting until twelve, if 
the attendance continues.so And in a case where the sale was 
advertised for ten o'clock, and the trustee appeared at the 
place of sale at that hour and opened th~ sale by reading the 
notice, and rl'mained on the ground until the sale was com
pleted, which was some time after eleven o'clock, but delayed 
in order to enable parties in interest to apply for an injunction 
to restrain the sale, it was held that the delay did not affect 
the validity of the sale.S1 

Where the place of sale named in a deed of trust is at the 
"north door of the court house," this does not require that a 
sale made under it should be in or at thl' north door of the 
court house as it was constructed at the time of executing the 
deed. If the court house then standing is destroyed by fire, 
and a new one erected in the same location, the sale may be 

III PboeDlz 11lB. co. •. Rilla. 110 
m 688. 

If rulcille v. Judd, li7 m. U3, 27 
N. m. Rep. 682. 

a. Craft v. Indiana, Decatur A 
W. R,.. Co., 186 m. 680, 18 N. E. 
Rep. 1182. 

•• Ball v. Tofte, 46 m. 411. 
eo McGovern v. Union Mut. We 

.Ins. Co .. 109 IU. 161; Lester v. 
Citizens' Bav. Bank (R. I.), .. AtL 
Rep.231. 

11 EnrfD. v. Ball, 18 In. Attp' 
816. 
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made at the north door of the new e.ourt hoUll8; or, befoN the 
new .. e is built, the .. Ie e&ll properly be ... de at tlle rum. at 
the north door. The 8I8eDtitl element ill the power is that the 
place of .le ia rendered certain by the description, and 
whether the _e door, or a new one, or none at all, ia at the 
place at tile time of the .le, is DOt II18terial. oa And it haa 
heeD said that aD objeetion to a tI'1lItee'. Bale on the ground 
that it wu JMde at tile door of the eourt house, whereas the 
deed required that the pl'Operty _uld be BOld "on tile prem
ises, " cannot be raised by & party who is a stnallger to the 
deed, and Bot one for whoae beneAt tile directioB as to the 
mode of tale W88 inlerted.-

1410. PreIeaoe of 'l'rDItee at Iale.-A trustee in a deed of 
tmst fails in his duty, exposes the intereets of the grantor to 
injury, ed invalidates the effeet of a sale under the power in 
the deed, if be is not pe1'lOnally present at the sale. As was 
atated in a preceding section, he eannot lawfuJly delegate to 
another the powel'8 conferred upon him by the deed, nor depute 
to a third pel'8On the confidence reposed in him by the parties. 
Though he may employ an auctioneer to conduct the sale, yet 
his personal supervision and control of the sale for the best 
interests of the parties eoneerned are essential to its validity.'. 
Hence the rule that a sale under a deed of trust not personally 
eondueted by the trustee, and at wbich the trustee was not 
present, is voidable and may be set aside in equity.OG But 
where the deed of trust is executed to two trustees jointly, and 
authorizes them jointly (or authorizes either of them seve1'&lly) 
to seJl the property upon default in the payment of the debt, 
and both join in the giving of the notice and in the exeeution 
of a deed to the purchaser, the power is well executed if only 
one of them attends in person and conducts the sale, at least 
where there is no well-founded suspicion of fraud or unfair
ness, or of the absence of the one trustee being caused or 
procured by sinister motives." 

§ ,.,1. . Oonduct of the Iale.-Where by the terms of a deed 
of trust the trustee is directed to sell the property at public 

It Waller v. Amold, n Ill. 860; 
0baDdler T. White, M nt .• 36; Al
.. Y. GoIclIe, U Ill. 681. ADel ... 
DaN Y. H-. J08 Mo. 81. 16 8. 
W. Rep. 824 • 

.. NlsOll T. Cobleigh, &1 nt. 887. 

•• Supra, I 466. 
.. Taylor v. HopldDll, 40 m. W; 

Grover v. Hale, 107 IlL 888. 
II Weld v. Reea, 49 Ill. 418; 

Smith T. BlMk, U& 11. 8. 808. 
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auction, he is bound to conform to that mode of sale, and 
cannot sell privately under any circumstances, even though he 
might be able to obtain a better price at private sale.tlT And 
where, under a deed so providing, the trustee fixed the price at 
which the property should be sold, and procured his own 
attorney' to bid in the property at the sum decided on, in 
behalf of the beneficiary in the deed, and no other bidders were 
present, it was held to be a mere private sale, and the grantor 
was given the right to redeem." The trustee is also bound to 
see that the sale is fairly made; and some of the authorities go 
to the length of holding that he must see to it that there is a 
real competition, and that if he finds there are only sham com
petitors, he ought not to proceed with the sale at that time, but 
adjourn it and give a new notice.tle This, however, is probably 
too severe a rule. To require an actual competition in all cases 
would frequently defeat the very object of giving the power of 
sale. On the one hand, the property should not be sacrificed, 
and courts will not sanction any attempt to prevent or stifle 
competition, or to keep bidders away from the sale, or to dis
courage them in bidding. And there may be other circum
stances, not attributable to the parties,-such as severe inclem
ency of the weather on the day of the sale,-having a tendency 
to deter purchasers from attending, which ought to be consid
ered in connection with a lack of competition and the 
inadequacy of the selling price, as ground for setting aside the 
sale. But on the other hand, the rights of the creditor are to 
be considered, no less than those of the debtor; and if the sale 
was fair, free, and open, with nothing to prevent possible 
purchasers from attending and bidding, it should not be UD

done in the courts merely because there was only.one person 
who bid.TO And in such circumstances it will not be presumed, 
in the absence of evidence, that the purchaser exercised any 
undue control over the person selling.T1 But any unfair 
dealing or attempt to shut out competition will be fatal to the 
sale. Thus, in one case, it appeared that the mortgage creditor 

tT Greenleaf v. Queen, 1 Pet. (U. 
B.) 138. 
. •• WUllam80n v. Btone, 128 DI. 
129, 22 N. E. Rep. l00&' 
. •• Fairfax v. Hopkins, 2 Cranch 
C. C. 184, Fed. Cas. No.4,6U. 

'I' On this point see Learned v. 

Geer, 189 M .... 81; Chilton T. 

Brooks, 69 Md. 6M; campbell T. 

Bwan, 48 Barb. 109; Bonnett T. 

Brown,69 Hun. 619, 13 N. Y. Bupp. 
896; Roberta v. Roberta, 18 Gnu. 
689. 

T1 Dempster T. West, a DL illS. 
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attended the sale, and, in the hearing of the various perso!!! 
who were present at the sale, he declared that he had a deed 
for the property and that any person purchasing would be 
subject to a lawsuit, and that the sale under the trust deed was 
a mere legal form to perfect his title. No one else bid and he 
bought in the property at a considerable sacrifice. It was held 
that the sale should be set aside and a re-sale ordered.72 But 
an agreement between the mortgagee and a prospective buyer, 
by which the former agrees to foreclose and the latter agrees 
to bid at the sale the full amount uue on the mortgage, and to 
buy up certain conflicting claims to the land, but which con
tains no provision that the land shall be sold to him unless he 
is the highest bidder therefor, is not fraudulent as against the 
mortgagor." Where a party bids at a sale under a deed of 
trust, under a misapprehension as to the terms of the sale, not 
knowing that the prroe would have to be paid in gold, he may 
be permitted by the trustee to withdraw his bid, without there
by affecting the validity of the sale, although upon a further 
offering of the property it does not bring as much as the 
amount of the bid withdrawn.T4 

§ 4'19. Order of 8ale.-Whether land covered by a trust 
deed should be divided into parcels, for the purposes of a 
foreclosure sale, or sold as an entirety, will depend upon the 
terms of the trust deed, upon the character of the property 
with reference to its susceptibility to advantageous division, 
and upon the probability of its bringing a higher price in the 
one form than in the other. If the deed gives the trustee 
authority to sell the property either entire or in parcels, as he 
shall think best, it is said that his discretion is not an arbitrary 
one, but must be governed by a regard to the best interests of 
the mortgagor, so that a sale in gross will be set aside if it is 
apparent that a better price could have been obtained by sell
ing the land in parcels.T& But the mere fact that the property 
was sold in the one form or the other is not alone sufficient to 
vitiate the sale j fraud or prejudice to some one must be shown 
as a result of the failure of the trustee to sell the land in 

U McGuire v. Briscoe, 2 Hawy. 
a H. 64, Fed. Cas. No. 8.813&. 

'I Ritchie v. Judd, 137 m. 463. 27 
N. E. Rep. 682. 
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,. Waterman v. Spaulding, 61 
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separate pareels, before equity will vacate the sale on that 
ground." Frequently the character and extent of the land 
will have a Mterminatin in!uence on this queetion. Thua, 
where the land was a tract about two hundred feet square, 
lying outside the limits of a eity, and no larger than many 
private residence sites near it, it was held that the trustee was 
not bound to divide it into lots for the purposes of his saie.n 
And where the title to the tract of land is vested in. the troatee 
by two deeds of tl'Ost, executed by the same grantor and for 
the benefit of the same creditor, eacli deed being for an. un
divided half of the land, the whole property Mould be sold 
together, and Bot half at one time and half at &IlOther."a On 
the other hand, where several distinct parcels of land are 
included in one mortgage, there is no legal objection to their 
being sold, at one sale, to separate purehaaers.T8 

Where the trustee is authorized to sell the land and pay the 
particular debt secured, and also all coats, commissions, and 
liens on the property, and the holder of the seeured debt baa 
also become the owner of a judgment against the grantor, 
which is a lien upon the land, the authority of the trustee is 
not exhausted when he has sold enough of the land to pay the 
mortgage debt, but he may proceed to sell enough to pay the 
judgment also.80 

§ 473. Ta'DII of Sale.-When a deed of truat or mortgage 
which confers a power of sale upon the trustee or mortgagee 
requires such sale to be made for cash, the requirement is 
mandatory and must be complied with, and the sale cannot 
properly be made upon credit, or for anything else than cash.al 
A promissory note of the party who will be entitled to the 
proceeds of the sale is not cash, and a tender of such a Dote is 
not a compliance with the terms of sale.82 And strictly speak
ing the truatee wotdd have no authority to accept a eheck of 
the bidder; but it seems that the sale is not vitiated by the 
receipt of a check in payment of the successful bid, where it is 
shown that the check would have been paid if presented.sa 

Although the trust deed forbids the sale to be made upon 

TI Kerfoot T. Billings, 160 Ill. 
U8, 48 N. E. Rep. 804; Fairman v. 
Peck, 87 DL 166. 

TT Cleaver T. Green, lOT Ill. 67. 
71 Coffman T. BcovllIe, 86 Ill. 300. 
1D Holmes T. Turner's Falla 

Lumber Co., 160 Kaaa. 635. Z3 N. 
E. Rep. 801. 

eo Hall T. Gould, 79 m. Ie. 
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I. Pursley v. Forth. a m 31T. 
el KcConneaughe;r v. Bogard .. 
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eredit, tlaia will not prevent the seoure4 eredital' from leDding 
te the pu1"dMer a portion of the money required to pay his 
bid; &ad it is also held that the creditor may properly all~e1'
ize the trtuRee to sell on credit to the extent of the debt due to 
him, leaTing the nrplu., if any, which will be payable to the 
mortgagor, to be paid as required by tile terms of the trust 
deed." And where the holder of the note secured by the deed 
of trust himself becomes the purchaser of the property at the 
trustee's sale, a mere indorsement of the &mOUDt of his bid OIl 

the notes will be a sufticient compliance with the requirement 
of the trust deed that the sale shall be for cash.S& 

§ '1'- AdjcnD'DDlent of 8a1e.-A trustee having allthority' 
to sell the property covered by a deed of trust also has power 
to adjourn the sale whenever it shall seem to him necessary or 
proper to do so. And it is his duty to adjourn the sale when
ever, for any cause, a reasonably fair price cannot be obtained. 
But it is held, in Illinois, that in case of such an adjournment, 
the 8&JDe DOtioe muat be given &8 was originally required. 
Hence if the tl'118t deed requires thirty days' notioe of sale to 
be given, an adjournment cannot be had for any less number 
of days, for thirty days' notice of the time and place where 
the 881e will be resumed mlilBt be given.ss Under these deci
sions, it would clearly be incompetent for the trustee to change 
the day fixed for the sale, before it arrives, unlesa by a new 
notice published for the whole length of time required; and 
clearly, also, he would have no power to appear at the time 
and place appointed for the sale in the published notice, and 
by a mere public announcement adjourn the sale to a future 
day, and make a valid sale at such future day, without other 
notice than such an announcement.ST 

106 Ill. 321. Where the holder ot 
Dotee secured by a trust deed at
tended at the trustee's sale Of the 
land, made under decree, and held 
late on a Saturday afternoon, and 
bid ,10,070, and uhlblted his cer
tUled cheek on a bank tor ,10,000, 
and paid the amount ot his bid on 
the to1lowlncllonday, It was held, 
on a contest with the next lowest 
bidder, that the terms ot I&le, an
nounced to be for cash, were sub
stanU&lly complied with. Jacoba 
T. Turpin, 83 DL 424. 
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The circumstances of the particular ease must determine 
when it is the duty of the trustee to adjourn the sale, or when 
to proceed with it. In this particular, he must exercise a 
BOund discretion j and the sale will not be set aside unlesS it 
is shown that he acted unfairly or maliciously, or committed 
a grave error of judgment. For instance, where the sale was 
attended by about a dozen purchasers, several of whom made 
bids, the successful competitor bidding twice, and the property 
brought more than the mortgage debt and costs, the court will 
not say that the circumstances demanded an adjournment.as 
On the other hand, where the trustee agreed with the owner 
of the equity of redemption to postpone the sale for one hour, 
to enable the latter to obtain a certified check with which to 
pay the whole amount of the incumbrance, but instead of 
waiting, 80ld the land within the hour for le88 than that 
amount, it was held that the sale should be se~ aside as fraud
ulent.8e 

§ 4715. Who Jla,y Parchue.-A trustee under a deed of trust 
or mortgage containing a power of sale cannot become a pur
chaser at his own sale, either directly, or by procuring another 
person to buy for his benefit j if he does 80, the sale is voidable 
at the instance of the grantor or mortgagor." But the latter 
may estop himself from questioning the validity of the sale, by 
his subsequent dealings with the trustee 80 purchasing,el and 
while the sale may be set aside for this cause 80 long as the 
property remains in the hands of the trustee, this action cannot 
be taken after its transfer to a bona fide purchaser without 
notice of the breach of trust.B2 It is also to be observed that, 
after the trustee has made the sale, under his power as trustee, 
in good faith, and has fully discharged his trust, so that he no 
longer occupies confidential relations to anyone claiming the 
property, he is not forbidden by law to deal with what was the 
trust property, the same as a stranger might, and, acting in 
good faith, he may then buy it.ua 

When the sale is made by a trustee, under a deed of trust, 
the creditor owning the debt secured may become the pur
chaser. And he may make the purchase through the inter-

II Stevenson v. Hano, 148 Mass. 
616, 20 N. E. Rep. 200. 

•• Ventrea v. Cobb, 106 Ill. 33. 
10 Roberta v. Fleming, 63 Ill. 

196; Jenkins v. Pierce, 98 Ill. 646; 

Watson v. Sherman, 84 DL Ja. 
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.2 Farrar v. Payne, 73 Ill. 82. 
•• Bush v. Shel'llUUl, 80 III 160; 
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vention of an agent. Thus, where his agent bid off the prop
erty in his own name, but paid no money on his bid, received a 
deed and conveyed the premises to his principal, it was held 
that this was not irregular, as it would have been an idle 
ceremony to pay his principal's money to the trustee and then 
for the trustee to pay it back to the creditor." But where the 
creditor secured by the deed of trust directs the trustee to sell 
for the entire debt due, but sends no bid nor authorizes any to 
be made for him, a bid by the trustee in the creditor's name 
is without authority, and the making of a deed for the property 
to the creditor and recording the same will not affect his rights 
if he does not accept the deed, and no title will pass.n A 
receiver of a corporation, holding notes given to the company 
and secured by deed of trust, has the right to bid in the 
property to save it from sacrifice. He succeeds to the rights 
of the corporation in this respect.e8 But generally speaking, 
no person occupying fiduciary or confidential relations to the 
mortgagor is a proper purchaser at the trustee's sale. Still, 
where the relations 8U8tained to the grantor in the trust deed 
by one who purchases the land at the sale are such that he 
is not a proper purchaser, the sale, while irregular, is merely 
voidable, and not absolutely void, and it may be ratified by the 
grantor.e7 The purchase by an attorney, at a sale under a 
deed of trust, of property of his client, who had employed him 
to secure a loan to protect the property from sale, is valid 
against the latter, if open, fair, and honest.es And so, where 
the grantor in a trust deed dies, leaving heirs, some of whom 
are adults and others minors, and the property is sold under 
the trust deed for default in payment of the debt, there is no 
reason why the adult heirs may not purchase the same at such 
sale, and acquire title thereby, unless prevented by occupying 
a fiduciary relation to the other heirs.ee And a stepfather 
does not stand in such a relation of trust to his minor children 
that he is bound to extinguish a mortgage on their real estate, 
and he can purchase at a sale under the mortgage, the same 
as a stranger.1 

.. Weld v. Reea, 48 Ill. m. 
•• Bllsworth v. Harmon. 101 Ill. 

274. 
•• Jacoba v. Turpin, 88 m. 4M. 
OT Eastman v. Littlefield, 1" Ill. 

124, 46 N. E. Rep. 137. And see 
Coffman v. Scoville, 86 Ill. 300. 

.. Herr v. Payson, 167 Ill. 244, 
41 N. E. Rep. 732. 

•• Chicago, R. I. A P. R. Co. v . 
Kennedy, 70 Ill. 360. 

lOtto v. Schlapkahl, 67 Iowa, 
226, 10 N. W. Rep. 661. 
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§ 478. Parohll8e '" ~ at IDa On tIIJII.-Wllm tile 
sale of property is made by the Ulortgagee himself, without 
the interventiOD of a trustee, UDder a power contained in the 
mortgage, public policy forbids the mortgagee to beeome \he 
purchaser. He cannot act both as buyer and seller. In that 
case, the sale will be voidable; and it is not necessary to show 
that wrong or injury has resulted to the mortgagor; equity 
will set the sale aside without thaV But BUch a .. Ie is Dot 
absolutely void. It may be vacated at the instanee of the 
mortgagor, if he takes reasonably prompt action,· but it oannot 
be impeached by third persona in a collateral proceeding,· and 
cannot be vacated after the title haa been transferred to a 
purchaser in good faith.' The rule forbidding the mortgagee 
to purchase also extends to partnerships in which he haa u 
interest; 80 that, when the note secured by the mortgage hu 
been transferred by the payee to a firm of which he has become 
a member, all the partners are equally prohibited from p~ 
chasing at a sale made hy 'rirtue of the power ginn in the 
mortgage.6 Neither can the mortgagee make the purc:bue 
indirectly, through the medium of a third person. If such a 
person,-whether it be an agent or attorney of the mortgagee, 
or a member of his family, or a stranger,-bids in the property 
at the forecloaure sale, at the request and for the benefit of 
the mortgagee, and under an agreement to convey it to him, 

I Kappa T. Sharpe, 82 m. 18: 
Moore v. Titman, 44 Ill. 86'1: Waite 
T. DenDiBOIl, 61 Ill. 818: Gri .. v. 
Marine Co., 62 III 180: Mulvey T. 

Gibbons, 8'1 IlL 86'1: GibbOns v. 
Haag, 96 DL 46: People v. Wllt
ahlre, 9 Ill. App. 874. In the case 
8rat cited it .. sa said: "ThiB 
presents the queation whether a 
mortgagee m&1 become a pur
chaser at a sale made in purs1l
ance of a power contained in the 
mortgage. It only needB a Btate
ment of the propoBition to deter
mine that he cannot, as the law 
wlll not authorl&e him to act as 
both the vendor and vendee. In 
8uch a sale there la every tempta
tion to promote hla own interest 
at the 8acrUIce of that of the 
owner. The law wlll neither 8ub-

ject Dor 8uffer him to be so 
tempted to act unjuat1y. It ta be
lieved to be a rule of UDlTenal 
application that tile ollcer or ~ 
80R charged with tlle sale of prop
erty at auction, whetller by aD

thority of law or under a power 
derived from the owner, fa pr0-

hibited from becoming the pur
cbuer. If BUlctioaed, It woaW 
lead to opp ..... on. wronc. ... 
fraud, highly injuriOU8 to the 
owner." 

• Mulvey v. Gibbons, 8'1 IlL 36'7. 
'People v. WUtahlre, 8 IU. App. 

874. 
II Gibbons v. Haag, 96 IlL 46. 
• Kappa v. Sharpe. 82 DL 1S: 

Lockett v. am, 1 Woods. Ii6I, lI'ed. 
Cas. No. 8,448. 
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the sal4I will be veidable to tM _e extent and on tIM ume 
ecmditiou .. if the plU'Cllaae 11ad heeD lIlade clirect17 lay the 
mortgagee." Ani it 11 .. eftD been held that an agent of the 
mortgagee cumot act .. the ageDt of a third. penoa in 
making a bid. "It ean make DO difference in tAe result Uaat 
the same agent employed to make the sale is employed to make 
the bid for .. independent purehaaer. Tllere is a legal in
compatibility in one man's occupying such adverse relations, 
and representing antagonistic interests in the transaction; and 
a court of equity will not tolerate the attempt and give etIioacy 
to what is do .. , whea oppoaed by competent parties in 
interest."8 But the mere fact that the notices of lale were 
prepared by tile Pl'08peetift buyer is 110 proof tllat he 9&1 the 
owner of the mortgage.1I 

The rule here _ted may },e obviated by aD. acreemeDt in
aened in the mortgage expreuly allowing the mortgagee to 

. buy at the sale.10 But where it is claimed that the mortgage 
itself ooafera upon the mortgagee the right to purehase at his 
O'WD aale, the Uwtrument will be strictly construed in that 
regard. Such a privilele the law doea not give to the mo~ 
gagee, and doea not favor; and if it is claimed under a clause 
in the mortgage, he m1l8t show that it baa been given in clear 
and unmistakable terma. Such a clause would be analogous 
to ODe providing that the mortgagee might purchase the equity 
of redemption at a fixed price, and would place the mortgagor 
substantially at the mercy of the mortgagee. Whether it 
would be void, as being extorted from the necesaities of the 
mortgagor I or whether the mortgagee, acting under it, would 
be required to show, as against a claim of the mortgagor to 
redeem, that the aale had been fair and the property had 
brought a realOnable price, was not decided in the cue cited, 
but it was said that, upon the queation whether the language 
used did confer the right, it must receive a strict construction, 
being regarded 'With disfavor by the courts.ll 

But when the !DOrtgagee makes a fair and proper sale of the 

., Harper v. Ely, 66 Dl. 179: 
Nichola T. Otto, 132 Dl. 91, 28 N. 
Eo Rep. 411: ROS8 v. Demou. 46 
m. 44'1. And 8ee Burr T. Borden, 
'61 TIL 389. 

B GibBon v. Barber. 100 N. Car. 
192, 6 S. E. Rep. 766. 

II RUchle v. Judd, 187 m. 463, 2'1 
N. Eo Rep. 6U. 

10 Hall v. TOW1le, 4i m. 411. 
11 GrUlla Y. IIarlne 0.., II DL 

180. 
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premises to a stranger, under the power of sale contained in the 
mortgage, and conveys the premises to the purchaser in good 
faith, and without any previous arrangement or agreement for 
a reconveyance, his duties as trustee, in regard to the mort
gaged property, are at an end, and he is at liberty thereafter 
to deal with the purchaser in relation to the property the same 
as if such purchaser had derived the title through some other 
source.1J 

It is also to be noted that, by statute in Illinois, when a 
power-of-sale mortgage authorizes the sheriff of the county to 
execute the power, and the sale is accordingly made by that 
officer, the mortgagee, or his assigns or legal representatives, 
may fairly and in good faith purchase the property or any 
part of the same.lI 

§ 477. Beet of Sale Under Power.-Where a mortgage or 
deed of trust contains a power of sale on default, and an 
express covenant that a sale made in pursuance thereof shall 
bar the equity of redemption, neither legal nor equitable pro
ceedings were necessary (before the statute forbidding the 
execution of such powers by sale) to enforce the security; but 
after a sale and conveyance made in accordance with the 
provisionl of the instrument, the equity of the mortgagor was 
extinguished, the same as it would be by a strict foreclosure in 
a court of equity.14 And where the property sold for only a 
portion of the debt, and the creditor recovered a judgment for 
the remainder and collected it, this does not open the sale and 
authorize the debtor to redeem.u Moreover, a trustee's sale 
under powers contained in a deed of trust will have the effect 
of cutting out or extinguishing all junior liens as effectually 
as an equitable decree of foreclosure could do.le Where a 
party, in his deed of trust, covenanted with the trustees to 
give immediate possession to the purchaser in case of a default 
and sale under the power therein, an action of forcible detainer 
may be employed to dispossess him upon his 'refusal to deliver 
possession after the sale, although the law in force at the time 
of the execution of the deed did not extend that remedy to 

12 Munn v. Burges, 70 Dl. 604. 
II Rev. Stat. Dl. c. 96, I 11. 
16 Bloom v. Van Rensselaer, 16 

Dl. 603; Ryan v. Sanford, 133 IlL 
291, 24 N. E. Rep. 428, a1Ilrmlng 
26 Dl. App. 671; Aiken v. Erldge-

ford, 84 Ala. 296, 4 South. Rep. 
266. 

111 Weld v. Reu, 48 IlL 428. 
18 Plum v. Studebaker, 89 Mo. 

162, 1 S. W. Rep. 217. 
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deeds of trust, but was afterwardS amended 80 as to cover the 
case of sales under such deeds; for a change in the law, giving 
a more speedy remedy to enforce a party's contract or cov
enant to surrender p088e88ion, does not impair the obligation 
of the contract, and therefore may constitutionally be made 
retroactive.1T 

§ 478. Beet of Delfectl or IrreguJariU •. -A purchaser 
under a deed of trust containing a power of sale is chargeable 
with notice of defects and irregularities attending the sale, and 
their effect cannot be evaded by him. He is bound to know 
whether proper notice was given by the trustee of the sale, 
and whether the sale was made at a time and in the manner 
required by the power contained in the deed of trust. As to 
him, the rule of caveat emptor applies. But the rule is differ
ent as to subsequent and remote purchasers. If there is 
nothing on the face of the deed given by the trustee to the 
purchaser, to show that the sale was not made in full com
pliance with the terms and directions of the trust deed, a 
subsequent purchaser, who has no notice in fact of any defect 
or irregularity in the sale by the trustee, is not bound to go 
behind the deed to leam whether or not its recitals are true, 
but he will be protected as an innocent purchaser.18 Even as 
against the original purchaser, if the mortgagor receives the 
surplus proceeds of a sale made under the power in the mort
gage or trust deed, in ignorance of defects which would be 
sufficient to invalidate the sale, but afterwards acquires 
knowledge of such defects and continues to retain the proceeds, 
he will be estopped to deny the purchaser's title.le 

§ 479. Deed to Purcha8er.-When property is sold under a 
power contained in a deed of trust, it is the duty of the trustee 
to execute and de1iver a deed therefor to the purchaser. This 
deed relates back to the execution of the deed of trust, and the 
law does not require that it shall be recorded when the trust 
deed is recorded, in order to protect the grantee against at
taching creditors of the original owner, and those claiming 
under them. The notice of sale is all that is required. The 
record of the trust deed is sufficient to put all persons on 

IT Chapin T. Billings, 91 01. 639. 
18 Gunnell T. Cockerill, 79 m. 

79; Wilson T. South Park Commis
aioners. 70 m. 46; Hamilton v. 

Lubukee, 61 Ill. 416; Stephen8 T. 

Clay. 17 Colo. 489, 30 Pac. Rep. 43. 
18 Brewer T. Nash, 16 R. I. 468, 

17 Atl. Rep. 867. 
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inquiry .. to wheUaer & ule baa beeD made 1IIUler the aame.1O 
Thougla the tl'uItee should properly be D8Dled u the grautor 
in hi8 deed to the purchaser, yet it is held that, even though 
his name is not mentioned in the body of the deed, yet it is 
aufticient if it recitel the date of the trust deed, names the 
beneficiary therein, describes the property, and refers to the 
volume and page of the record of the trust deed, which record, 
on inspection, will show who was the trustee.ll And in the 
cue cited it was also held that, where the sale was made in 
pursuance of the power in the deed of trust, it was not essential 
for the trustee to recite in his deed the exact date of the sale.u 

And although the truatee's deed does not recite the fact that 
the sale was advertised as required by the deed of truat under 
which it was executed, the fact may be proved by utraneollB 
evidence.- A oovenant of warranty contained in a trustee's 
deed, made in pursuance of a trust deed given to secure the 
payment of money, and empowering the trustee, ill C884s of 
sale thereWlder, to convey by deed with full eovenanta of 
warranty, binds the grantor in the trust deed.lt 

When the sale is made by the mortgagee, instead of by a 
trustee, he is the person to make a deed to the purchaser; and 
mortgages with power of sale commonly provide that the 
mortgagee shall execute such deed in the name of the mort
gagor and aa his attorney in fact. When the mortgagee, in
stead of complying with such a direction, makes the deed in 
his own name, the sale is not invalidated, but an equitable title 
will pass, and a court of equity will aid to establish the legal 
title in the grantee.lli But it seems that an assignee of the 
mortgage can only convey the title as the attorney of the 
mortgagor, and by using the name of his principal, and that a 
deed made by the assignee in his own name as grantor would 
not pass the title.la On similar principles, it is ruled that a 
deed made in the name of the auctioneer at a sale under a 
power in the mortgage, instead of in the name of the donee of 
the power, does not convey the legal title.1T 

§ 480. Trustee's Deed as BvidenC8.-The deed given by the 

10 Farrar T. Payne, 73 nl 82. 
21 Jones v. Hagler, R Ala. 629, 

10 South. Rep. 846. 
12Idem. 
21 AIle. T. De Groodt, 105 Mo. 

442, 16 S. W. Rep. 494. 

U Thunlouct T. Brownson, 69 
Tex. 697, 6 S. W. Rep. 778. 

II Gibbons v. Haag, 96 DL ". 
18 Speer T. Hadduck. 81 lll. 439. 
IT Sandera v. Cassady. 86 AlL 

246, 6 South. Rep. 603. 
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traAee to a purehael" at & ule lIlI4e b7 tM fol'JDOl' ill pursu
usee of the power ooataiDed in the trQJt deed Wlder ftiU he 
aotI, ill prima faeie evidellce of the faets which it Nlites 
npl'Clliag the provisions of the deed of trust, the du.ult, 
Dotice, and circumstaDces of the sale.lI8 For instance, ill III 
aetiOD of forcible detainer for land sold under a power in a 
deed of trust, where the sale '91$8 made before the principal 
sum was due, for default in the paymeDt of interest DOtes, 
uder a provisioo that, in C$8e of suoh default, the payee might 
treat the .entire debt u due and require the trustee to sell, the 
plaintift, beml the plU'Chaser at the sale, is not required to 
prove, indepelldently of the reoitala in the trustee's deed to 
him, that there had heeD a default in the payment of interest, 
or that the holder of the notes had elected to treat the priDcipal 
$8 due.- Moreover, in a eourt of law, a trustee's deed under 
a power of sale cODtained ill the deed of trust ia ecmolUBive 
evidenee of a sale lUlder the power; if it is iIltmded to im
peach it for fra.d precedin, its exeeution, this mast be 
attempted in equity, not at law.80 .And when the trutee'. 
deed ahOWB the sale to have beeD made in strict conformity 
with the power contained ill the trust deed, a subsequent pur
chaser (that is, a purchaser from the fOl'eelonre purchuer) 
who has had no actual notice of any irregularities in the 8&le, 
will be protected, as againat any such irregularities, ill the 
character of an innocent purchaser." But to ahow the right 
of one to exeeute the power of sale contained in a mortgage, as 
the administrator of the mortgagee, some evidence of the 
death of the latter and of the appointment of the person 
making the sale as his administrator is nece8l&ry, beyond the 
mere recital of these facts in the administrator's deed.all 

§ 481. BettiDg Aside Bale.-It is the lettled doctrine of 
equity, in Dlinois, that sales of land by a mortgagee or truatee 
under a power of sale, without recourse to le,al proceedings, 
will be jealously scrutinized by the courts of equity, and upon 
proof of the slightest fraud or unfair conduct, or a departure 

.. MOler 'Y. Shaw, 108 D1. Z'l'7:. 81 H0811)er v. Campbell. 98 IlL 
BavlDp • Loan Society v. Deer- 1'1'2; 1enkins v. Pierce, lei. 646; 
lng, "C&L 181. Ii Pac. Rep. 858. Gunnell Y. Cockerill, 84 IlL 3lt • 

.. Ohapbl v. BUHDgII, 91 Ill. 638. n Taylor Y. lAwrence. 148. DL 
I. Wbldett 'Y. Hurlbut, 116 DL 311, 36 N. m. ReP. 74. 

408, 6 N. E. Rep. 689. 
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from the power, they will be instantly set aside.1I The trustee, 
in particular, is bound to act with the utmost fairness and 
impartiality; and the sale will not be allowed to stand if there 
is evidence of any unfairness on his part resulting in injury 
to the debtor.8~ "A trustee's duties are not merely formal 
It is his duty, in the faithful discharge of his trust, to inform 
himself as to the condition of the property which he is about to 
sell, and to adopt that course which, in his judgment, will 
bring the highest price. ~'8& Hence a sale by a trustee may be 
set aside by a court of chancery where it appears to have been 
wrongful or fraudulent, not authorized by the deed to be 
made except upon conditions which were not fulfilled, or other
wise a breach of trust.le Thus, where the trustee sells only a 
part of the premises, but makes a conveyance to the purchaser 
purporting to pass more land than was sold, this will be re
garded as such misconduct on the part of the trustee as will 
compel the setting aside of the sale.I " Misconduct on the part 
of the creditor in procuring the sale to be made will also 
furnish ground for the same action. Thus, where a senior 
mortgagee, whose mortgage contained a power of sale, brought 
a formal bill in equity to foreclose, making the junior ineum
brancers parties thereto, but while this suit was pending he 
exercised his power of sale and sold the property, it was 

II Stone v. Williamson, 17 Dl. 
App. 176; Loqwlth v. Butler, 8 
m.sa. 

I. Wllliamaon v. Stone, 123 nL 
129, a2 N. E. Rep. 1006. In this 
case It waa said: "Where a trust 
deed Is made to secure the pay
ment of a debt, the trustee named 
therein Is the representative, not 
only of the owner of the Indebted
Il8II8, but also of the maker of 
the trust deed. He Is the qent 
of both the creditor' and the 
debtor. Hla duty la to act fairly 
towarda both, and not uclualvely 
In the Interest of either. The law 
requires the conduct of Buch a 
trustee to be absolutely Impartial 
aa between the two partiea whom 
he represents. Hence hla rela
tiona with one of them ought not 
to be of nch a character aa to 

tempt him to neglect the Intereata 
of the' other. A court of equlty 
will alwaYB examine with the 
cloaeat scrutiny a eale that Is made 
UDder the power contained In a 
trust deed, and where the rights 
of third persona have not inter
vened, redemption from sucb a 
Bale, conditioned upon the fall 
payment, to the holder of the In
debtedneaa, of all that Is due to 
him, will be allowed where there 
la evidence of any ncb untalrneaa 
on the part of the trustee, 
wI1ether intentional or uninten
tional, aa haa re8Ulted In lQjury 
to the debtor." 

.. C&88ldy v. Cook. II DL I8&. 
a.stone v. I'argo, 66 DL D: 

Weld v. Reea, 48 Ill. 423; I'llnt v. 
Lewla, 61 111. •• 

IT Wallwork v. Derby, 40 IlL m. 
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considered that this had a tendency to lull the parties into a 
false security, and so furnished ground for vacating the sale.11 

And the same result will follow from a secret bargain between 
the mortgagee and the foreclosure purchaser, which has a 
tendency to prevent competition in the bidding.le But the 
fact that one joint maker of a note secured by mortgage, upon 
the refusal of the other maker to pay his part of an installment 
due, refuses to pay his part and suggests a sale under the 
power, is not evidence of his fraudulently procuring a fore
closure of the mortgage.'o And so, the existence of a prior 
incumbrance is no ground for setting aside a sale under a trust 
deed given to s('cure the unpaid purchase money on a convey
ance with warranty.fl And a mortgagee's or trustee's sale 
fairly made, under a power of attorney not under seal, will 
give the purchaser such an equitable title as will bar a suit in 
equity to have the sale set aside.u On a bill to impeach a 
sale of land under a power in a deed of trust, on the ground 
that there is no legal evidence of a decree appointing a suc
cessor in the trust to make the sale, the burden of showing the 
invalidity of the sale is upon the complainant.'· 

When a sale under a power is set aside, for fraud or 
irregularities, but the mortgage debt is due and unpaid, the 
relief asked by tht' debtor will be granted only on condition of 
his doing equity by paying the debt. Or, in other words, the 
court will give him the privilege of redeeming. The proper 
form of decree in such cases grants the debtor a certain time , 
within which to redeem by paying the amount due under the 
mortgage or deed of trust, and provides that, on his failure to 
pay as required, his bill shall be dismissed and the sale under 
the mortgage or trust deed shall be allowed to stand confirmed 
and unimpeached." On a bill to redeem from a fraudulent or 
unfair sale under & trust deed, it is not error to charge the 
party in possession with the reasonable rents and profits of 
the land until the possession is restored; and he will not be 

I. Hurd v. Case, 32 DL 46. 
I. !lappa T~ Sharpe, 32 DL 13 • 
.. St. Joseph llaDaf'g Co. T. 

Daaett. 84 Ill. 666. 
61 l'all'1D&D v. Peek. 8T m. 166. 
.. Watson T. Sherman, 84 DL 

283. 

.. Bowman v. Ash. 143 DL 841, 
32 N. B. Rep. 488. 

.. Burge.s v. Ruggles, U8 DL 
506, 34 N. B. Rep. 1038. And see 
Bremer v. Calumet & C. Canal 
Co., 127 Ill. 464, 18 N. II. Rep. 32L 
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allewej te nceift eompP"..tiaa fol' .. aUqei impl'8'Nlll8llta 
m _. &W&7 timber." 

§ •• IDaclequoy of Prlce.-When an application is made 
to a court of equity to set aside a sale under a power contained 
in a mortgage or deed of trust, the fact that the properv 
brought a price materially less than its fair market value is a 
circumstance proper to be considered in connection with &D1 
other facts which tend to show that the sale was irregalar, 
fraudulent, or mair to the debtor, and should have ita due 
weight in influencing the decision of the court." It has been 
said that inadequacy of the price realized at the sale "has 
significance only when takeD in connection with other facta 
tending to show bad faith, mistake, an undue advantage taken 
of the ignorance or weakness of the person whose properv 
rights will be affected by the sale, or some other of the grounds 
of equitable relief. un Probably this statement of the rule is 
too severe; but at any rate it is firmly settled that inadequacy 
of price, considered as the sole ground of an application to set 
aside such a sale, will not justify the court in taking such 
action, unless so gross as to shock the conscience and to raise 
a presumption of fraud.·8 It must not be forgotten that the 
debtor agrees, by the mortgage or trust deed, that the property 
shall be sold to the highest bidder. And as this is a legal 
contract, a court of equity will not make a different contract 
for him. If he is not willing to take the risk, he can insert 
other conditions in the mortgage or deed. In one of the cases, 
where it appeared that the property sold at the trustee's sale 
for tWo-thirds of its fair value, and no fraud or unfairness 
attended the sale, it was held that this was not such an 
inadequacy of price as amounted to fraud, requiring the sale 
to be set aside.48 And in another case it was adjudged that a 
trustee's sale was not invalid because the property was sold 
for about $6,000, although a loan of $10,000 had been raised OD 

'lIlDqultable Trust Co. v. Fiaher, 
106 IU. 18e. 

.. See Kerfoot .... BUIhIp. leD 
m. 668, 43 N. JiI. Ret. 804. 

n Budgeu T. Morrow, 47 .Ark. 
51&. I S. W. Rep. IN. 

,. Booker T. AndaraOD, 16 m. 
66: Waterman v. Spaulding, 61 Ill. 
426: Jenldna v. Pierce, 98 DL 646; 

Burna v. Middleton, 104 DL Ut; 
Laclede Buk v. Keel .. , _ DL 
386; Map_ T. WUIiaIu, 111 
Ill. 460; Boot_ v. Reid. 111 DL 
106; Kerfoot T. BWlDa 111 DL 
663, 4a N. II. Rep. 804; Bowman 
v. Aab, 36 ru. UP. 116; m.rk v. 
Trust Co., 100 U. S. 149. 

"Weld v. Reea, 48 IlL 428. 
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it a few years before, and although the property was actually 
sold for $18,000 a few years after the sale under the trust 
deed.1IO 

§ 483. Same; Laches BarriDg BeIlef.-When a mortgagor 
or grantor in a trust deed, under which a sale of the property 
has been made, believes himself entitled to have the sale set 
aside, on account of defects or irregularities which render it 
voidable, he is required to act with reasonable promptne88. 
Acquiescence, unexplained, for any considerable length of 
time, in a sale which is voidable, but not void, will be deemed a . 
waiver of all mere irregularities which may have intervened. 
A party, to avoid a sale of the land covered by his mortgage, 
for such causes, must take early measures to have it vacated, 
and he cannot wait to speculate on the chance of a rise in the 
value of the property.lIl For example, a bill filed nearly ten 
years after the foreclosure, and seeking to avoid the sale oli 
the sole ground that the mortgagee purchased at his own sale, 
comes too late unless the delay is satisfactorily explained.1I1I 

If the property has meanwhile passed into the hands of sub
sequent purchasers, a much less delay than this will be con
sidered too great. Thus, laches will be imputed to a mortgagor 
who delays for five years,IIS or even for four years,II' to take 
the proper steps for setting aside a sale under the mortgage 
or deed of trust, when a third person has in the meantime 
bought the property, relying on the validity of the sale, and 
where the ground of the application is an irregularity or defect 
in the execution of the power of sale, or an alleged defect in 
the notice, or the inadequacy of the price realized at the sale, 
or a combination of these circumstances, not su16.cient to render 
the sale absolutely void. On the other hand, it has been ruled 
that a delay of only about eight months in bringing suit to 
set aside a sale under a deed of trust is not unreasonable, and 
will not bar the suit.1I1I 

to ParmI,. v. Walker, 102 Dl. 611. 
II Buah v. Sherman, 80 IlL 160; 

Bolt v. Pawtucket Savings Inat., 
110 IlL 390. 

III Askew v. Sandera, U Ala. 366, 
4 South. Rep. 161. In Dempater 
v. Weat, 69 Dl. 613, under some
what similar circumstances, It was 
Jleld that a dela,. of leven ,.ears 

In seeking relief was 80 great as 
to amount to laches. 

III Gibbons v. Hoac, 96 IlL 46; 
Eastman v. L1ttlefteld, 164 Dl. 124, 
46 N. E. Rep. 131. 

It Holt v. Pawtucket Savlnp 
Inat., 110 Dl. 390; Hamilton v. 
Lubukee, 61 DL 416. 

III Walker v. Carleton, 91 DL &U. 
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§.. 0GItI ad -""'-Tnst. deeda and power-of-sala 
mortgages ll808lly proTide for the paym.ent out of the proceeds 
of the sale of the costs and expenses of executing the power. 
together with a fee or eommisaion to the trustee. A clause 
providing for the payment, out of the proceeds of sale, of the 
"costs and charges" of the trust, applies only to such costa 
ud expenses as would necessarily be made by the trustee if he 
should sell the property under the power in the deed. GS But 
where the deed provides that the trustee shall be entitled to a 
reasonable compensatio~ for all services, to be paid by the 
grantor, he may, on foreclosure, be allowed a reasonable 
compensation for his services out of ·the proceeds of the sale.IT 

And if the trust deed provides for the payment of all the fees 
and charges of the trustee in executing the trust, he may be 
allowed reasonable counsel fees for foreclosing the deed.11 

But a deed which authorizes the trustee, in case of foreclosure, 
to pay certain specified claims, and "alao all other expenses of 
the trust, JJ does not warrant the payment of the cost of an 
abstract of title.18 On the other hand, where the trustee and 
the creditor conspire to make a fraudulent sale of the prop
erty, for the purpose of defeating the title of a subsequent 
purchaser, they will be charged with the coats and expenses 
of making such sale.so 

§ •• DJIpoIttioa of 81Irp1uL-The maker of a deed of 
traat in the. nature of a mortgage may provide for any dia
pomiOD of the surplus of the proeeeda of a sale under it, after 
atisfyiDg the deb. aecured, that he chooses, provided only that 
there ia no fraud on creditors.S1 And whel"e, on a sale under 
aucJa a deed, the trustee refuses to pay over the surploa to the 
party otitled thereto, he :m.q be cOIQPelled by. aa action at 

'''Cooper v. IteNeI1, • m. Au. 
97. 

17 GUlpOD T. UDlon Trust Co., 
116 m. 186. 40 N. II. Rep, &&f. af
firming 63 IlL App. 581. 

.. Cheltenham Imp. Co. T, 

WltJUIbead, U8 m 279, 21 N ... 
Rep. 669; Gutgnoa T. Union ~ 
Co., 111 m. 111. 40 N. B. a... 166. 
When the .. of _001 WU ... 
cured by nIDe ....... DOteI .... 
trut deeda _ cmr.at lob. It 

".. held tbat tllG .. trutee'. 
tees allOWed .. clulaa- on cU-. 
IIOtrlng an InJunction reetra1D1na 
tile ........ DOt an UII.I'eIaOIIable 
charc.. 11 __ T. lIemo. 'li m. 
elL 

III Cheltenham ImIJo c.. Y. 

Wldte1wad. UI· DL l'lJ, n N ... 
Btp. lilt. 

.. BopIdu v. Graaar, &I m. 
IH. 

11 Ball . Y. GoaJ4. 'It DL U. 
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law.tllI Where the trust deed foreclosed by sale was a first lien 
on the property, and a surplus remains after satisfying the 
creditor secured thereby, such surplus belongs to the second 
incumbrancer rather than to the grantor in the deed of trust.tl3 
And if, in such a case, the senior lienor becomes the purchaser, 
bidding more for the land than is su18cient to satisfy his own 
debt, he becomes liable to the junior mortgagee for the 
excess.84 On similar principles, where the deed of trust author
izes the trustee, on default, to sell the land and pay the costs, 
commiuions, and other liens on the land, as well as the par
ticular debt secured, he is authorized to pay, out of the 
proceeds of the sale, any judgment which may be a lien on the 
land at the time of the sale, whether it existed at the time the 
~ed waa executed or not; and the owner of such judgment 
can subject any surplus in the hands of the trustee to its pay
ment, after the particular debt aecured by the deed of truat is 
paid.1I 

a BallfDger 'Y. Bourland, 8'1 m. 
613. 

II BalHqer 1'. BoUJ'land, 87 DL 
m. W1lere IWOperty 8Ubject to 
...... aa4 otller Ue ... Is IIOld 
~ the ant morqape, h. becom_ 
a tr1l8tee for the beneAt of all con
cerned. It he reprdB the Inter
eats of others .. well .. his OW'D., 
... 1nI to PI'ODlote tile COIDJllOD " .... 
fan, and bepI withtn the ecope 
'" 1dI'..uterlq, a court of eqaltr 
yW .. _14 bbQ reapou1ble for 

• 

mere erT1)r8 of judgment or re
Bulta, however unfortUnate, which 
he could not reasonably have an
Uelpated. Upon tile aale of aueh 
property, the UenB attach to the 
proceedB thereof In the IllUDe JD&Il

ner, order, and effect as they 
bound the premlBes before the 
.le, the new aeeurtU.. IltaDcUng 
In 8IlbaUtUtiOD tor tJae 014. liar
key 'Y. Laal87, 91 U. 1;1. 141. 

M l&qhIID 'Y. ~. 81 DL 111. 
II s.u 'Y. Gould, 'I. m. 18. 
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C1lAPTER xxxu. 
KORTGAGH lI'ORBCLOSURB IN TBB FBDBRAL COURTS. 

• 488. Ll8 Pendens In State Court 
No Bar. 

487. same; ABBlgnment for Cred
Itors under State Law. 

488. .Jurlsdletlon Depending on 
Diverse Citl&eDBhlp. 

489. same; Suit by ABBtpee. 
490 • .Jurisdiction Independent of 

State Statutes. 

• '91. Procedure Collformtng to 
State Praettce. 

'92. Allowing Redemption. 
'93. Decree for DefICiency. 
'14. Attorneys' Fees. 
'96. Writ of A881stance to PUr

chaser. 
496. Decree not RevIewed or 

Vacated by State Courta. 

§ 486. Lis PendeDI in State Court No Bar.-It is a general 
rule that the pendency of another suit, upon the same subject
matter or cause of action and between the same parties, in a 
state court, cannot be successfully pleaded in bar or abatement 
of an action in a court of the United States.1 The two courts, 
though not foreign to each other, belong to different juris
dictions in such a sense that the doctrine of lis pendens is not 
applicable as between them. Hence the mere fact of the 
pendency of a suit in a state court for the foreclosure of a 
mortgage will not bar a suit in the proper federal court be
tween the same parties for the foreclosure of the same mort
gage, the only question being as to the jurisdiction of the 
federal court.t And although proceedings for the foreclosure 
of a mortgage are pending in a state court, the debt itself may 
be prosecuted by action in the United States court.. And 
although the mortgagor or grantor in a deed of trust bas 
brought a suit in a state court, against the trustee in the deed 
of trust and other defendants, to restrain and enjoin the 
trustee from selling the mortgaged property under the power 
of sale in the deed, which action remains pending and unde-

1 Stanton 'Y. Bmbrey, 93 U. S. 
548; Gordon 'Y. Gllfol1, 99 U. S. 
188; Insurance Co. 'Y. Brune'8 All-
8ignee, 98 U. S. 688. 

a railroad mortgace to foreclOl8 
18 not a bar to a slmllar BUlt In 
the federal court by a bondholder 
secured thereby. Beekman v. 
Hud80n River West Shore iq. 
Co., 36 Fed. Rep. l-

I Weaver 'Y. Field, 18 Fed. Rep. 
22. The pendency in the state 
courts of a 8ult by the trustees of 

569 
I Gordon v. Oilton, 98 U. S. 1& 
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termined, this will be no defense to a suit for the foreclosure 
of the deed of trust in the proper federal court. 4t For similar 
reasons, where a mortgagee sues to foreclose in a federal court, 
and makes judgment creditors of the mortgagor's grantor 
parties defendant, the suit will not be postponed until the 
termination of proceedings instituted by those creditors in a 
state court to establish their liens on the land, to which pro
ceedings the mortgagee is not a party.G 

§ 4lr1. Same; A.saigDment far Oredib'l Under State Law.
When an assignee for the benefit of creditors has been judi
cially appointed in proceedings had under the insolvency laws 
of a state, and has been accepted and qualified, so that all the 
insolvent's property and rights of property are vested in him 
under the trust, such property is thereby placed in gremio 
legis, and cannot be seized on process issuing from another 
court.- But the filing of a voluntary assignment for the 
benefit of creditors, and of the assignee's bond, in a probate 
court having jurisdiction, under the statutes of the state, does 
not prevent a creditor, who is a citizen of another state, and 
has not become a party to the proceedings in the state court, 
from suing in equity in a federal court to set aside a mortgage 
made by the debtor contemporaneously with the assignment.' 
And it is held that although a mortgagor of realty has made 
a statutory general assignment for the benefit of his creditors, 
this does not affect the right of the mortgagee, being a citizen 
of another state, to sue in the federal court for the foreclosure 
of the mortgage; nor is it necessary for him to obtain the 
permission of the state court having jurisdiction.8 

§ 488. Jurisdiction DependiDg on Diverse Oitizenahip.-A 
mortgagee of realty, being a citizen of a state other than that 
of the mortgagor, may maintain a bill in equity for the fore
closure of the mortgage in the proper circuit court of the 
United States, and such court will have jurisdiction of the 
action in consequence of the diverse citizenship of the parties.e 

• Pierce v. Feagans. 39 Fed. Rep. 
687. .And see Woodbury v. Alle
gheny A K. R. Co., 72 Fed. Rep. 
371. 

I Converse v. Michigan DaIry' 
Co., 45 Fed. Rep. 18. 

• Gallinger v. Phlllppl. 133 U. 
S. 246. .And see The J. G. Chap
man, 62 Fed. Rep. 939. 

7 Smith Middlings PurUler Co • 
v. McGroarty. 136 U. S. 237: Mor
riB v. Landaer, 4 C. C. A. 162, 64 
Fed. Rep. 23. 

8 Edwards v. Hm, 8 C. C. A. 238, 
59 Fed. Rep. 723. 

• McDonald v. Smalley, 1 Pet. 
(U. S.) 620: Connecticut Mut. LIfe 
InB. Co. v. Crawford, 21 Fed. Rep. 
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But it is the universal rule of those courts that, when juria
diction of an action or mit is alleged to attach by reuoD of 
diversity of citizenship, it must appear that all the parties oa 
one side of the controversy are citizens of a clliferent state, or 
of different states, from all the parties on the other side. 
Hence in a suit for the foreclomre of a mortgage, in which it 
is BOUght to charge the mortgage debtor with any balance of 
the mortgage debt which may remain due after the -security 
is exhausted, the debtor is a neeeuary party, and if his citizen
ship stands in the way of the 8118UIDption of jurisdiction by the 
federal court, the mit cannot be maintained therein, even 
though, if he were not a party, the person with whom he is 
joined u a defendant, to whom he had sold the equity of 
redemption after the execution of the mortgage, would be 
entitled to invoke the federal jurisdiction.1o 

"Questions concerning diverse citizenship, where traate. 
are concerned, most frequently arise in actions brought to 
foreclose deeds of tl'Wlt in the nature of mortgages. Such an 
action is properly brought in the name of the trustee, and hiI 
eitizenship, as compared with that of the defendant, will 
govern the question of juiiadiction. The fact that the benefi
ciary is a citizen of the same state with the grantor in the deed 
will not defeat the jurisdiction of the federal court, if the 
trustee is a citizen of a different state.ll But if the trustee 
refuses to take such action, it is permissible for anyone of the 
beneficiaries (as, in cases where the trust deed is given to 
secure the payment of a series of bonds distributed among a 
number of holders) to bring the suit -in his own name, ma)ring 
the trustee a defendant, and also any of the other beneficiaries 
who refuse to join as plaintiffs. In this event, the citizenship 
of the trustee is not less material than before, and the action 
will not be removable to a federal court (or originally main
tainable therein) if there is community of eitizenship between 
any of the plaintiffs and any of the defendants. But the 
question then arises on which side of the controversy the 
trustee is to be arrayed, when he is thus formally made a 
defendant. Some of the cases hold that the tru,stee, when thus 
joined, is to be counted amODg the defendants, since the action 
281; Pooley v. Loco, 76 Fed. Rep. 187; Colley v. WI.cheD, 111 U. S. 
146. 227. 

10 A;vres v. WI.wall, 111 U. S. 11 Dod&e v. TUlleJ8, 144 U. S. 
451. 
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of the plaintiff is in hostility to him; and therefore the suit 
will be removable if all the defendants of record are citizens of 
different states from the plaintUf, although the trustee may 
be a eitizen of the same state with lOme one or more of the 
other defendants.12 On the other hand, there are cases holding 
that, although the trustee is nominally a defendant, he is really 
to be counted on the same side with the beneficiary suing, and 
hence the federal jurisdiction oannot attach if the trustee and 
any of his co-defendants are citizens of the same state.18 A 
very reaaonable solution of this question is found in a recent 
decision of one of the Circuit Courts of Appeals, where it is 
held that, if the bill shows no conflict between the complainant 
and the trustee, and where the bill is &nch a one as the trustee 
mould himself have filed, the trustee will, for purposes of 
jurisdiction, be ranged on the same side of the controversy 
with the complainant; but where the objeet of the bill is to 
prooure a decree excluding all other benefieiaries than the 
complainant from the equal benefits of the security, the trastee 
is properly an opposite party to the 81Ibject-matter of that 
controversy, and should, for purposes of jurisdiction, be 
ranged with the other defendants to the suit. "u In a suit to 
foreclose a mortgage brought in a federal court in one state 
against a corporation of that state by bondholders, citizens of 
another state, other bondholders who are citizens of the state 
where the suit is brought cannot be made parties plaintiff, as 
the jurisdiction is dependent upon citizenship; but, under such 
circumstances, the plaintiffs can foreclose the mortgage sepa
rately, and the proceeds of sale, if a sale is made, will be 
distributed according to the rights of all.lIi 

It should be noted that where a federal court already has 
possession, through its receiver, of the property covered by a 
mortgage, its jurisdiction over the res will give it jurisdiction 

11 Omaha Hotel Co. v. Wade, 97 
U. S. 11; ReiDach v. Atlantic &; 
O. W. R. Co., 58 Fed. Rep. 33. 

11 Shipp T. WilHams, 10 C. C. A. 
247, 62 Fed. Rep. 4. 

it Black's Dillon on Removal of 
Causes, I 93; Firat Nat. Bank T. 

Radford Trust Co., 26 C. C. A. 1, 
ao Fed. Rep. 669. Where a mort
gagor and the trustee of the mort
gage are cltlzena of the same 

atate, the holders of bonds aecured 
by the mortgage cannot bring suit 
In a federal court to foreclose the 
mortgage In their own names, 
without showing reason why the 
suit Is not brought by the trustee. 
Needham v. Wilson, 47 Fed. Rep. 
17. 

18 JacksOll &; Sharp Co. v. Bur
lington &; L. R." Co., 29 Fed. Rep. 
474. 
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of a· suit to foreclose the mortgage, without regard to the 
citizenship of the parties.18 And under the Act of Congress 
which provides that "when, in any suit commenced in any 
circuit court of the United States to enforce any legal or 
equitable lien upon real or personal property within the dis
trict where such suit is begun, one or more of the defendants 
therein shall not be an inhabitant of, or found within, the aaid 
district, it shall be lawful for the court to make an order 
directing such absent defendant or defendants to appear," the 
court has jurisdiction of a suit by a resident of another district 
to foreclose a mortgage on land situated within the district, 
though some of the defendants are, and others are not, resi
dents of the district in which the suit is brought.IT Where 
corporations of several states are consolidated into one, a 
federal court of equity, in foreclosing a consolidated mortgage 
upon the entire property, has jurisdiction to order the sale of 
all the property in all the states; and separate suits are not 
neceuary.18 

A suit for the foreclosure of a mortgage, originally begun in 
a state court, may be thence removed by the defendant to the 
United States circuit court, under the provisions of the Act of 
Congress regulating the removal of causes, if the prescribed 
conditions are met and all the parties on one side of the 
controversy are citizens of different states from those on the 
other.le But where the jurisdiction of the federal court, in a 
foreclosure proceeding, is based on the diverse citizenship of 
the parties, or on the fact that one of them is an alien, it must 
ippear on the face of the record.20 

§ 489. Same; Suit by Assignee.-The Act of Congresa regu
lating the jurisdiction of the circuit and district" courts of the 
United States provides that no such court •• shall have cogni
zance of any suit, except upon foreign bills of exchange, to 
recover the contents of any promissory note or other chose in 
action in favor of any auignee, or of any subsequent holder 

18 Flab v. Ogdenaburgh Ie L. C. 
R. Co., 79 Fed. Rep. 131; Park v. 
New York, L. E. Ie W. R. Co., 70 
Fed. Rep. 6'1. 

nAmes v. Holderbaum, 42 Fed. 
Rep. 341. ADd see DetweUer T. 

Holderbaum, 42 Fed. Rep. 337. 
II Blackburn v. Selma, M. Ie M. 

R. Co., 2 Flip. 626, Fed. Cu. No. 
1,467. 

10 A),reB T. Wlawall, 112 U. S. 
187; Connecticut Mut. LIfe IDL 
Co. v. Crawford, 21 Fed. Rep. J8L 

10 MotI8DUUl v. Hlgglnaon. 4 DaD. 
(U. S.) 12. 
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if such iDstroment be payable to bearer and be not made by 
any corporation, unless such suit might have been prosecuted 
in such court to recover the said contents if no assignment or 
transfer had been made.' '21 In other words, if the action is 
by an assignee of a promissory note or other chose in action 
(except in the case of the negotiable bonds or other securities 
of a corporation), it cannot be instituted in a federal court, 
nor removed thereto from a state court, unless the plainti1f's 
assignor would have been entitled to sue in the federal court if 
no assignment had been made; that is, the federal court will 
have no jurisdiction unless the plainti1f's assignor and the 
defendant are citizens of different states.21 Now an action to 
foreclose a mortgage, as a means of realizing the debt which it 
secures, whether that debt be evidenced by a note or bond or 
otherwise, is a suit to C C recover the contents of a promissory 
note or other chose in action," within the meaning of the 
statute, the debt being considered as the principal thing and 
the mortgage as a mere incident. Hence, when the mortgagor 
and mortgagee are citizens of the same state, an assignee of 
the mortgage, though a citizen of another state, cannot main
tain a bill for foreclosure in the federal courts, nor, if he 
brings the suit in a state court, can the defendant remove it to 
a federal court.1I 

If the assignment of the mortgage was merely fictitious and 
collusive, and for no other purpose than to make a case which 
would be cognizable in the federal court, the statute requires 
that court to dismiss or remand it. But when notes and 
mortgages are transferred to a non-resident for a valuahle 
consideration, and the assignor's interest thereupon entirely 
determines, the mere fact that one of the purposes of the 
transfer was to establish the diversity of citizenship necessary 
to bring the case within the jurisdiction of the federal court 
will not render the transaction collusive within the meaning of 
the law.lt '1'0 that end it is neceBBary to bring home to the 
aBBignee a knowledge of such motive and purpose for the 
transfer; till then, he must be considered an innocent pur-

11 Act of Congress, August 13, 
1888; 26 U. S. Stat. 433, 11. 

It Mexican NaL B. Co. v. Davld
BOD, 157 U. S. 201. 

It SheldoD v. Sill, 8 How. (U. 

S.) 441; Shoecrafi v. Bloxham, 1M 
U. S. 730; Blacklock v. Small, 127 
U. S. 96: Hill v. Wynne. 1 BIBB. 
C. C. 276, Fed. Cas. No. 6,603. 

"Cross v. Allen, 141 U. S. 628. 
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ehBlel' without DGtice.- And indeed the 81lpreme Ooart has 
eaid that the tranafer of a note and mortpse, though made 
for the pvpose of making a case cognizable in the federal 
court, will Dot be treated as conusive, 80 as to require the 
action to be tiami88ed, if it was made without any agreement 
or understanding as to a return of the consideration.-

I 490. 3ur1sdictt01l Independent of State 8tat11teL-Tbe 
equity jurisdiction of the courts of the United States is not 
subject to either limitation or restraint by the authorities of 
the states, and is uniform throughout the different statea of 
the Union." The fact that a state statute may provide that 
all actions of a particular character arising within its limits 
shall be brought in a certain state court will not affect the 
jurisdiction of the federal courts in such actions, if otherwise 
competent to take cognizance thereof. Hence where a state 
statute provides that guardians may be licensed to mortgage 
the estates of their warda, but that foreclosure of such mort
gages shall be made only by petition to the county court (as 
is the case in Illinois), this will not preclude the mortgagee 
from bringing a suit for the foreclosure of such a mortgage in 
a federal court, if the citizenship of the parties and the amount 
involved are sufticient to confer jurisdiction.1S On the same 
principle, a federal circuit court has jurisdiction in equity of a 
proceeding to foreclose a mortgage, the necessary elements of 
jurisdiction being present, notwithstanding a statute of the 
state where it sits provides that mortgages shall be foreclosed 
by actions in courts of law only.fi And although the state 
statute may provide a special remedy at law for the enforce
ment of a deed absolute in form, when intended as a security 
for the payment of money, this will not prevent the grantee, in 
a proper case from maintaining a bill in equity in a federal 
court for the foreclosure of the conveyance as a mortgage.so 

§ 491. Procedure OonformiDgto State Practice.-Proeeed
inga for the foreclosure of a mortgage in a federal court should 

I. Smith v. KerDochen, '1 Bow. 
(U. S.) 198. 

'I'Lanler v. Nash, 121 U. S. .0 •. 
IT Gamewell FIre-Alarm TeL Co. 

v. Mayor, 31 Fed. Rep. 312; Wood
bury v. Alleghen), a: It. R. Co., 72 
Fed. Rep. 371. 

II United States 1I0rtpge Co. 

v. Sperr)', 138 U. S. 113; Davia v • 
.James, 10 Bla C. C. 61, 2 Fed. 
Rep. 618; supra, I 83. 

III Keith a: Perr)' Coal Co. v. 
Bingham, 97 110. 196, 10 S. w. 
Rep.32 . 

• 0 Ra)' v. Tatum, 18 C. C. A. .", 
72 Fed Rep. ll2. 
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ltroceed upoll tile oPdinary tiDes of foreclosure proceedings in 
the covtB of the state where the mortgaged property is 
situated-'1 And the federal court may adopt and use the 
p8rtieular form of action prescribed by the state law as proper 
for, foreclosure, such, for example, as an action by &eire facias 
or a real action for possession on breach of condition.'· When 
the proeeeding is by a bill in equity, the requirements of the 
state law should be complied with, and the forms of proceeding 
pUl"BUed. as nearly as may be practicable." Thus, where the 
statute law of the state wherein the mortgaged land lies, or 
the decisions of its courts, have established the rule that land 
covered by a mortgage and afterwards sold in parcels to dif
ferent purchasers at different times must be sold, on fore
closure of the mortgage, in parcels and in the inverse order of 
ita alienation, this constitutes a rule of property which must 
be followed by the federal courts sitting within that state." 
And 80, where the statu.te of the state requires the whole 
reoovery on the mortgage debt to be had in one action of fore
cloaure, and forbids the maintenance of a separate personal 
action for judgment on the debt secured by the mortgage, the 
federal courts will follow this rule." Salea of mortgaged 
premises, under a decree of foreclosure, are usually made in 
the federal courts by the marshal of the district where the 
decree was tlntered, or by a master appointed by the court as 
directed in the decree.'· But though the state law may make 
no provision for a confirmation of a judicial sale by the court 
which decreed it, yct where the proceeding is in a United 
State. court, it is proper for the officer making the sale to make 
a report or return to the court for confirmation.1f 
§.. Allowing Bedemption.-A state statute, together 

with any rules of practice of the state courts framed for the 
enforcement of it, declaring a right of redemption of mort
gaged property on foreclosure, is a rule of property and obli
gatory on the federal courts, in actions for the foreclosure of 

81 Knickerbocker Trust Co. v. 
Penacook Mfg. Co., 100 Fed. Rep. 
814. 

12 Black v. Black, 74 Fed. Rep. 
9'18; Whiting v. Wellington, 10 
Fed. Rep. 810. 

n Nalle v. Young, 160 U. S. 624. 

Compare Dow v. Chamberlin, 6 
McLean, 281, Fed. Cas. No. 4,037. 

14 Orvis v. Powell, 98 U. S. 176. 
81 Winters v. Hub Min. Co., 67 

Fed. Rep. 287. 
18 BIOBBom v. Milwaukee A C. 

R. Co., 3 Wall. 196. 
IT Nalle v. Young, 160 U. S. 624. 
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mortgages on real property within the state, no less than upon 
the courts of the state.as But if the federal courts give anb
stantial effect to the right of redemption secured by a state 
statnte, they are at liberty, in so doing; -to adhere to their own 
modes of proceeding. Thus, in a case where it appeared that 
the statute gave the debtor twelve months from the con6.rma
tion of the sale in which to redeem, and the practice of the 
state courts was to report the sale at once for confirmation, 
but the federal court gave the debto;r ~)Velve months from the 
day of sale, in which to redeem, it being its practice to make 
the final confirmation and the deed at the same time, that is, 
after the expiration of the year, it was held that this was a 
substantial recognition of the right to redeem within twelve 
months and the decree of the federal court should not be dis
tnrbed on appeal.aD So, where the decree is good in other 
respects, but the deed is made at the time of the sale, and is 
thereby inoperative until after the expiration of the statutory 
period of redemption, it will be held operative from and after 
that time, where no attempt has been made to assert the right 
of redemption during that period.'o And a rule of the federal 
court, requiring a judgment creditor redeeming from a fore
closure sale to pay the redemption money to the clerk of the 
court, instead of to the officer holding the execution (as pre
scribed by the state statute), is proper, as it belongs within 
the domain of practice and does not affect the substantial right 
of redemption.t1 The same remark applies to a rule of the 
federal court requiring a person redeeming from a foreclosure 
sale under decree of such court to pay, in addition to the 
amount required to effect the redemption, a commission of one 
per cent. to the clerk of the court, this being in accordance 
with the federal statute regulating the fees and commissions 
of the clerks.'2 But a state statute requiring a person seeking 
to redeem from a mortgage, in certain cases, to tender the 
amount due on the mortgage, has regard solely to snits in the 
courts of the state, and does not impose a limitation upon the 
jurisdiction of the .federal courts in equity.,a 

'80"ls T. Powell, 98 U. S. 176; 
Brine T. Insurance Co., 96 U. S. 
627; supra, I 330. 

811 A11Is v. Northwestem Mut. 
Life Ins. Co., 97 U. S. 144. 

to Sultterlln v. Connecticut Mut. 
Life Ins. Co., 90 Ill. 483. 

61 Connecticut Mut. LIte IDs. 
Co. v. Cushman. 108 U. S. 6L 

.. Blair v. Chicago • Pac. R. 
Co., 11 Biss. C. C. 320, 12 Fed. Rep. 
760. 6. Gordon v. Hobart, 2 SUJDn. 
401, Fed. Cas. No. 5,609. 
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1483. Decree for DdcieDcy.-In the absence of a rule of 
the Supreme Court authorizing it to be done, it was not 
competent for an inferior federal court to make a decree that 
the mortgagor should pay the balance that might remain un
satisfied after exhausting the proceeds of the mortgaged 
property.·· But this case has been covered by Equity Rule 
No. 92, which provides that "in suits in equity for the fore
closure of mortgages in the circuit courts of the United States, 
a decree may be rendered for any balance that may be found 
due to the complainant over and above the proceeds of the 
sale or sales, and execution may iBSue for the collection of the 
same as is provided in the eighth rule of this court regulating 
equity practice where the decree is solely for the payment of 
money." Under this rule, it is held that, when the proceeds 
of the foreclosure sale are leBS than the amount due on the 
mortgage, the complainant is entitled to a deficiency judgment 
a8 a matter of right.·11 But the rule does not authorize a 
deficiency decree unleBS the bill shows that the amount is 
actually due.·' It is also said that a vendor's lien expreBSly 
reserved on the face of the deed, has, in equity, the same effect 
as a mortgage, and therefore comes within the provision of the 
rule \1llder consideration.·T 

1494. Attorneys' Fees.-In regard to the validity and effect 
of a stipulation in a mortgage, providing for the allowance of 
a solicitor's fee to the complainant, in case of foreclosure, and 
for its payment out of the proceeds of the sale, and in respect 
to the authority of the court decreeing foreclosure to include 
in its judgment a fee so stipulated for, the federal courts will 
be governed by the statutes and judicial decisions of the 
courts of the state wherein the proceeding for foreclosure is 
brought. If, by the law of the state, such a stipUlation is un
lawful and void, it cannot be enforced in a federal court upon 
the foreclosure of a mortgage on land in that state.·8 And 
conversely, if the laws of the state recognize an agreement of 
that kind as valid, the complainant in a federal court will have 

"Noonan v. Lee, 2 Black (U. 
S.) 499; Orchard v. Bughes, 1 
WalL 71. 

til Northwestern Kut. LIfe IDS. 
Co. v. Keith, 28 C. C. A. 196, 77 
Fed. Rep. 874. Compare Phelps v. 
Lo7head, 1 DIlL 612. 

,. Ohio Cent. R. Co. v. Central 
Trust Co., 133 U. B. sa. 

6T WhIte v. Ewing, 16 C. C. A. 
296, 69 Fed. Rep. 451. 

.. Ben dey v. Townsend, 109 U. 
S. 666; Gray v. Bavemeyer, 10 U. 
B. App. 466, 8 C. C. A. 497, 68 Fed. 
Rep. 174. 
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the aame right, in regard to recovering attorneys' fees, as in a 
court of the state. 

14815. Writ of AssistaDce to Purchaaer.-A court of the 
United States which has decreed the foreclosure of a mortgage 
and the sale of the property, may employ the writ of assistance 
to put the purchaser in possession. In one of the decisions of 
the Supreme Court it was remarked by Mr. Justice Field: "A 
writ of assistance is undoubtedly an appropriate process to 
issue from a court of equity to place a purchaser of mortgaged 
premises under its decree in possession after he haa reeeived 
the commissioner's or master's deed, aa against parties who 
are bound by the decree and who refuse to surrender poaaea
sion pursuant to its direction or other order of the court. The 
power to issue the writ results from the principle that the 
jurisdiction of the court to enforce its decree is co-extenaive 
with its jurisdiction to determine the rights of the parties and 
to subject to sale the property mortgaged. It is a role of that 
court to do complete justice when that is practicable, not 
merely declaring the right, but by affording a remedy for ita 
enjoyment. It does not turn the party to another forum to 
enforce a right which it haa itself established. men. there
fore, it decrees the sale of property, it perfects the transaction 
by giving with the deed poaaellion to the purchaser. But the 
writ of uaiataDee can only iaaue apiHt partiea boud by the 
decree, whieh is only saying that the execution cannot exceed 
the decree which it enforeea. Uti 

§ 498. Decree Kot Beviewecl or Vacated b7 8tate Coar&a.
A decree of a federal circuit court for the foreclosure of a 
mortgage ClUlllot be vacated or set aside by the state courts, 
on the ground of any error or irregularity in the proceedinp 
not aifecting the juriadietion, and a redemption allowed from 
the mortgage. An error in tillowing a sale without redemp
tion will not divest the federal court of jurisdiction. U there 
are any equitable grounds for relief against such a decree, the,' 
must be presented to the federal court. So, where a decree of 
striet foreclosure has been rendered in the federal court agaiDat 
a person under disability (as, a lunatic)~ that coUrt is the only 
proper forum in which to apply for Hlief .,aiJaat the c1euee. 
The ltate courta have no power or awtherit7 to ftview, rtWiIe, 

.. 'I'WNIl 'Y. .A1l1MD, J1 wan. 188. 
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or correct the decree.DO So, where the federal court had 
jurisdiction of the parties and the subject-matter, and the 
statutory time for redemption has expired, a state court will 
not decree a redemption on the ground that, pending the fore
closure suit, an agreement was made to reduce the rate of 
interest and extend the time. of payment of the mortgage 
debt.1I1 Similarly, a state court has no jurisdiction or power to 
interfere, by injunction, with a decree of foreclosure made by 
a United States circuit court in any case where the latter court 
had full jurisdiction of the parties and of the subject-matter of 
the action. III 

10 Maloney T. Dewey, 127 Dl. 8N. 
19 N. m. Rep. M8. 

111 Wlndett T. Connecticut Mat. 
LIfe Ina. Co., 180 ru. 621. UN. m. 

ReP. 474, afIlrmlDg 27 Dl. App. 88. 
III Gernahelm T. Olcott, 7 N. Y. 

8app. 872. 
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ABSENCE, 
£ltltm sJtlt. as 'sltuund re1t1t:ltulng . TI.ltn:matee tru.t 'sued. 

as n:mltltestin's lttatutu ut l11t1t:Kiu~§OD~. Ill. 

ABSOLUTE DEEDS, 
w'sen t~~uted mort'su'ses. 15§,5§J. 

dee's with ~~5§iaratn:mwrlttn:mn Iefee"f'ce. 
conveyance with parol !lefe&llBllCf. JO, 
In n:mn:mUons law. 
gr,uu:ds oli ¥5'sulta'sie jurls:t±:¥5tloe. 
JMU'Ol evidence admlsalble, 28. 
prewumptluu and 'su~deD prooJE: 
m~w¥5'lre oli 's~oot ~e'l\llr.I, 
what evidence receinble, 26-28. 
rigI.] of 1E:K¥5'l1E:Ktor. 
loslt reUn:m'lulsh1t1t¥5'lt of ¥51E:K'llty rede1t1t]rUon. 
rights of creditors ot grantor. 31. 
rlghtr of 1E:K'lltrhas's's irom J'lntee, 

z'ltend¥5's eS a mnutga,re" dec£' iDe'llt1t1t1tC8. 
taxation of. at». 
release of 'slulty to mort1E:K1t1t1tee. 1,160 

e<?ulta'sle :right red1t1t§1t1t frou:. 117. 
bill In equity for redemption from. 336. 
adverse possesslOD by mortcas:or under. 380. 

ACJJOWLU¥?GMftJJ. 
defective, does not Invalidate mortpce In eqUlt7. af. 
of mort1t1t§,ge. lleeeult1E:K tor. 810 

whu 1t1tay J1E:Ka. 830 
etrect of dlsqualUlcatlon of oftlcer, 84. 
how taken outside the ltatu. 86. 
requleLtes certl1E:K{§ete, 81. 
Impeaching certificate, 87. 
damages for false certificate, 88. 

eeelgnmrnt of W'lrtga1E:Kr ueed be 'llt1E:Knowle1E:K1E:Ked. 
unacknowledged mortgage cannot be foreclosed by scire faclu. 163. 
of debt, removing bar ot statute of IImltationl. 1'18. 

AC,I1t1t1t1E:KMODDTtOfI 
secured by mortgage, holder takes free from equtUee between 

original parties, 197. 
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ACCORD AND SATISFACTION, 
as conBlderation for mortsace, 128. 

ACCOUNTING, 
by mortgagee, principles of, lU3. 

practice on. 343. .. 
rights and duties of mortgagee in posaesalon, 342. 
charge for rents and profits, 344. 

meaBure of, 344. 
allowance for taXes paid, 229, 346. 

for inBurance premiums, 346. 
for repairs, 346. 
for improvements, 346. 

discharge of prior Incumbrance, lU'I. 
ACCRETIONS, 

to mortgaged land, title to, 119. 
ACTIONS, 

at law, Bhowlng abeolute deed to be a mortgage in,21. 
for reformation of mortgage, 76-79. 
for cancellation of mortgage, SO. 
for damages against omcer falBely certlfylng acknowledsment. 88. 
to cancel fraudulent and Ulegal mortgages, 138-147. 
to Yacate but sale of mortsaced landB, 233~ 
by mortgagee againBt purchaser of equity of redemption. 260. 
to recover penalty for failure to enter satlBfaction of mortpp, 

306. 
bill In equity for redemption, 336. 
by mortgagee, at law, to recover debt, 36L 
scire faclaa to foreclose mortgage, 363-381. 
Bult In equity to foreclose mortgage, 382 et seq. 
for tortious attempt to foreclose mortgage, 389. 
to foreclose, Btatuto17 limitation of, 378. 
partleB In forecloBure BUlt, 381. 
pleading and evidence In forecloeurea, 319-4ot. 
defenBeB In forecloBure actionB, 406. 
decree of foreclosure, 414-428. 
by forecloBure purchaBer, to recover poBBeBBlon, 445. 
In equity. for foreclosure of trust deeds, 483. 
for forecloBure In federal courts, JurlBdlctlon and practice, 488-496. 
pending In Btate court, no bar to foreclosure In federal court, 486. 

ADJOURNMENT, 
of foreclosure sale, 481. 
of sale under deed of trust. 4'1" 

ADMINISTRATORS, 
not authorized to mortgace estates, 86. 
mal' Impeach mortgage as given for gambUng debt, 14'1. 
mal' aaaign mortgage owned by intestate, I'll. 
redemption by, under Btatute, 329. 
as partiee to scire facias to foreclose, 36'1. 
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AD1IrfINISTRATOR8-Continued. 

of mortgagee, as complainants In foreclosure, 38 .. 
of mortgagor, as defendants, 396. . 
of mortgagor, deflclency decree against, 428. 
of trustee, cannot execute powel' of sale, 464. 
of mortgagee, executing power of sale, 466. 

ADVERSE CLAIMANTS, 
not proper parties to foreclosure suit, 392. 

ADVERSE POSSESSION, 
by mortgagor or his grantee, 379. 

In case of deed absolute In form, 380. 
AFTER-ACQJJIRED PROPERTY, 

rallroad . DlOrlSace covering, 55. 
ellect of covenants of t1tle and' warranty on, 67. 
passing under wstlng mortgage, 114. 

AGENTS, 
mortgage of principal's lands by, 97. 
comm1sslons to, not usurious, 129. 
assignment of mortgages by, 179. 

5'i"1 

taxation of mortgages held by, for non-rellident principals, 224. 
authority to give release of mortgages, 273. 
authority to receive payment of mortgage, 2~6. 
employment of, to execute power of sale, 465. 

AGREBMENT, 
to give a mortgage, enforceable as a l1en in equity, 36. 
for renewal or extension of mortgage, 280. 
to extend time for redemption, 328. 
to stifle competition at foreclosure sale, 438. 

ALIENS, 
right of, to hold mortgages on realty, 10L 
taJ:ation of mortgages held by, 222-224. 

ALTERATION, 
of a mortgage, ellect of, 72. 

AMBIGUITY, 
In description of prem1ses In mortgage. explaln:lb!e, 62. 

AMOUNT, 
of debt secured, to be stated In mortgage, 63. 
consideration of mortgages, see "Considera.tion." 
overstatement of, as evidence of fraud, 141. 
of debt must be shown by record of mortgage, 151. 
to be paid on redemption, 326. 
ot recovery on scire facias to foreclose, 360. 
of debt due, flxlng, In foreclosure decree, 419. 

ANSWER, 
In foreclosure 1Ult, requisites of, 40L 

ANTICIPATION, 
ot maturlt1 of debt, on partial default, 3'l1. 

rr 
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APPBALS. 
appel1&te JurIIdlctiOll ill forec101111'e nita, 38'1. 

APPLICATlON 01' P AYJlmrrs, 
on debt aecured 1»7 JIIOl1IIp, at •• 
appl1cat1on of prooeecl8 of foreclolure ale, .u. 

d"p1t1on of 1U"P1u. UO. 
ASSIGNKBNT, 

of WUI'IUlce pollq to mortppe, Zu, 
of decree of foreclosure, 4J2. 
of cerWleate of purchue at foreclosure -8, 44L 

ASSIGNMENT FOR CIUmITORS, 
dlst1Dgulahed from mortgage, 10. 
rights of ... Ignee as apiDBt unrecorded mortpp, 1U. 
as bar to foreclosure In federal court., m. 

ASSIGNKmNT OJ' MORTGAGIIl, 
who ID&)' make, 179. 
capaclt)' of aaalgnee, 180. 
consideration for, 18L 
mode of maldng, 182. 
ualpment of debt without mortpp. 111. 
aaalgnment of mortpse without debt, 1M. 
constructive IUld equitable. 18&. 
asslgnment of trust notes. 18S. 
separate aaalgnment of separate 110tes, lIT. 

order of pa)'lllent, 188. 
as collateral BeCurlt)', 18 •• 
succeulve aaalgnments, 110. 
what paaaea b)" 191. 
right of aaalgnee to foreeloae, IH. 
giving notice of. to mortgagor, 198. 
recording asSignment, 114-
subject to equities between or1clnal parties, 111. 

estoppel of mortgagor to defend, 196. 
exceptions to general rule, 197. 
the act of 1901, 198. 
rule of the federal courts, 199. 
latent equltlea of third parties, 200. 

41acharge or release of mortgage b)' aaalgnor, JOL 
guarant)' of notes and mortgage aaalgned, lOt. 
aclre facias to foreclose for use of UBll'llee, lilT. 
aaaignee as complalnant In foreclosure, 88&. 

holders of separate notes, sa. 
right of aulgnee to foreclose 111 federal court, 481. 

ASSISTANCE, WRIT OF, 
to put foreclosure purcbaser In poaB8BBlon, 4&0. 
lBlulng from federal court, 496. 

ASSUMPTION, 
of mortgage, b)' purchaser of 8Qult)' of redemptlo ....... 

may be b)' parol, 268. 
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A'rrACBJD:NT, 
creditor by, as pan, to 1000cl08ure of mortaale, 397. 

A'rr.ORNEYS, 
In fact, mortgage of principal's land by, 97. 
validity of mortp.ges liven to, 143. 
aaadpment of mortgap by, 179. 
taxation of mortgages held by, for non-resident principals, 2ft. 
authority to release mortgap, 273. 
payment of mortgage debt to, 296. 
of mortgagee, execution of power of sale by, "'" 

A'rrORNEY'S lI'BlD. 
covenant In mortgage for payment of, 69. 

not usurious, 131. 
allowance of, In foreclosure suit, 462. 

stipulation In mortgage for, 463. 
what 18 • reasonable fee, 454. 
must be prayed for In bUI, 466. 
where other Incumbrancera are joined, 466. 
on foreclosure of trust deed, 457. 

on trustee's sale under power, 484, 
allowance of, on foreclosure In federal court, 41H. 

AUCTIONEER, 
employment of, to malte sale under deed of trust, 481. 

B. 
BANKRUPTCY, 

rights of trustee In, as against unrecorded mortgage, 15S. 
trustee In, not party to scire facias to foreclose, 367. 
mortgagee's assignee In, as complalnant In foreclosure, 383. 
mortgagor's aaaJgnee In, as defendant, 393. 

BIDDING, 
at foreclosure sale, combination to prevent, 438. 
rights and llablllties of bidders, 437. 

BILL, 
In equity for foreclosure, requisites of, 399. 

BLANKS, 
In mortgage, effect of, 73. 

BREACH OF CONDITION, 
relative rights of parties before, 243-261. 
right of redemption after, 317. 
rights of mortgagee on, 348. 
scire facias to foreclose must allege, 368. 
as giving right to foreclose, 370. 
default In payln! Interest as, 372. 
allegation of, In bill for foreclosure, 399. 
as essential to right to execute power of sale, 467. 
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BROKBR, 
p&rment of commlB8lona to, not usurious, 121. 
parment of mortpge debt to, when nlld, 386. 

BUILDINGS, 
when morteageable as realty, 110. 
erected on mortpged land, covered by the mortaaae. 11'1. 
on mQrtgaged premiaes, Insurance on, 203-218. 
removal of, as waste by mortcagor, 247. 
erected by mortppe In poueaaIon, 346. 

BURDEN OF PROOF,. 
in action to convert absolute deed into & mort&a&e, a4. 
on Impeaching eertlf1eate of acknowledgment, 87. 
In BUlt to avoid mortg&p for fraud, 141. 
In foreclosure sults, 403. 

BURNT RECORDS, , 
llen or mortpge not affected b1 destruction of .record, 1iL 

C. 
CANCELLATION, 

of mortpge In equity, 80. 
of morteage for fraud or lllepllty, 138-147. 
of Benlor mortgage, at Buit of junior mortgape, 17L 
of wrongful aati~tion of mortpge, 308. 

CAVEAT EMPTOR, 
rule of, applied to foreclosure purchaser, 446. 

to purchaser at trustee's a&1e under power, 478. 
CERTIFICATE, 

", 

to oflictal character of maglatrate taking acknowledgment of mort
gage, 83. 

where acknowledgment taken in another state, 86. 
of acknowledgment of morteage, requisites of, 86. 

Impeaching truth of,87. 
false, l1ablUty of oOleer giving, 88. 

of redemption, 333. 
of purchase at foreclosure sale, 441. 

CHAIIPERT.Y, 
as affecting valldlty of mortcage, 14L 

CHANCERY, 
Bee "Equity." 

CHATTELS REAL, 
mortgageable as real eBtate, 110. 

CHECK, 
payment of morteage debt by, 297. 
p&rment of redemption money by, 333. 
as medium of payment of bid at trustee's sale. .'IS. 

CHURCHES, 
mortgages on property of, 66. 

Digitized by Coogle 



INDJIX. 

ClVILLAW, 
He "RoIll8D Law." 

CLERK OF COURT, 
may take acknowledBmellt of mortgage, 83. 

In another state, 86. 
damages against, for faille certlflcate of acknowledgment, 88. 
payment of redemption mone)' to, 334-

COLLATBRAL SECURITY, 
lUIlIigmnent of mortgage .... 188. 

COLOR OF TITLlII, 
under Yold foreclosure decree, 4U. 

COMMISSIONER OF DEEDS, 
111 another state, taJdDg acknowledgment of mortgage, 86. 

COMMON LAW, 
doctrine of mortgapa tn the, 4. 

Influenced by Roman law, 3. 
equity of redemption tn, 6, I. 

mortgage by depoalt of title deeda at, 39. 
requisites of a mortpge at, 80. 
right of redemption at, 317. 

CONDEMNATION PROCIDEDINGS. 
aga1Dat mortgaged lands, 288. 

CONDI'NONAL SALES, 
distinguished from mortgages, 11-18. 

Intention of parties to goyern, 12. 
presumption from face of papers, 18. 
testa for determining character of tranaact1oD, 14-
exiatence of debt or loan, 16. 
preyloua negotiations of parttee, II. 
Inadequ&eY of price, 17. 
rule In eaaea of doubt, IS. 

CONFIRMATION, 
of foreclosure sale by court, 48S. 

CONFLICT OF LAWS, 
as to usury In mortgage loans, 138. 
nl1dlty of mortgages, how determined, 148. 

CONSERVATOR, 
of Iun&tic, mortgage of estate by, 94. 

CONSIDERATION, 

.681 

Inadequacy of, as' means of dlatiDgu1shiag mortgage from sale, 
17,21. 

to support title of truatee In deed of truat, 40. 
statement of, In mortgage, 63. 
neeeaaity of, to support mortgage, 122. 
suillcleDey of, 123. 
effeet of description of debt In mortgage, 124. 
future adYances to mortgagor, 126. 
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for mortgage by aurety or parantor. 12S. 
indemnity mortpge8. 127. 
as affected by usury. 128-137. 
llIqa11ty of. avoids mortpp. 145-14'1. 
for asalenment ot mortpp, 181. 
for release of mortpp. 211. 
for extenalon of mortgage, 280. 
for _Ie of equity of redemption to mortpgee. 285. 
for agreement to extend time for redemption. 331. 
want of. as defeoee to aclre faoIaI to 101'8010118. ... 
proof of. In foreclosure ault. 404. 
want 01, .. defeue to bill fOr foreeloeure • .06. 
lllepUty of, as defense, 406. 

CONSTITUTIONAL LAW. 
taxation of mortgages, 219-224. 
statute transferring right of p08ItUlon crt m~ property, 241-
validity of atatutes affectla& ndemptioD. 31t. 

of statutes affecting right of foreclonn, ... 
CONSTRUCTION. 

of mortgages, rules for. 74. 
of statutes regulating redemption. DO. 

CONTRACT. 
to give a mortpge, enforceAble as a Ilea In eqalt7. II. 
1lIep1. as consideration for mortpge. 146-147. 
U8U~ptlon of debt by purellaaer of m01't&B88d Iud .... 
for renewal or ntnaion of monaa.e. 280. 
to extend time for redemption, 128. 
to prevent competition at foreolOBUte ........ 

CONTRIBUTION, 
general doctrine of, 337. 
aa between joint tenanta, 338. 
between grantees of different parcel .. 819. 
between Ufe-tenant and reversioner, 340. 
between dowreaa and heirs of mortgagor, _. 240. 
between junior mortpg .... 341. 

CONVEYANCES, 
see "Deeds," "Mortgages." "Truat Deeda." 

CORPORATIONS, 
forelen, as truateea In deeds of trust. 46. 
mortgages made by. 60-59. 

power of corporation to give mortgage. 60. 
on corporate traachl8el, 61. 
authority of board of dlrecto .... 62. 
mortgage made by olllaetB, 53. 
defense of ultra vires and invalidity. M. 

mortgages by ralJ.r0&4 CGmpaDlea, 66. 
by religious corporatiODl, II. 
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CORPORA TIONB--Contlnued. 

b;y loan uaoclatlcma, 57. 
b;y municipal corporations, 6B. 
b;y consolidated corporations, 69. 

execution of mortgages b;y, 81. 
foreIgn, power to take mortgaps, 101. 
national baD as mortgagees, 102.. 

as assignees of mortgage, 180. 
assignment of mortgagee b;y, 178. 
railroad mortgagee, forecloaure of, without redemption, 332.. 
as defendanu In foreclosure. 887. 

COSTS, 
on blll for redemption, 338. 
In foreclosure proceedlnp, UL 
aIl0WaDC8 of attorne;ys' fees, 462. 
_ tnIItM'II ... 1IIIdU' poWer, 4 ... 

coUJUleI fees, 486. 

COUNTY, 
mortgap on propert)' of, 68. 
where mortgagee to be recorded, 162.. 

COUNTY CLERK, 
IDa;Y take ackDowled8ment ot mortgace, 83. 

COUNTY COURTS, 
Jur1edlct1on over mortgape bJ' pardJana, COIUIenators, aad ex

ecutors, 93-96. 

COUPON' BONDS, 
holder of, takee tree from equities between original partl... 197. 
right to foreoloee separatel;y ILDd IUClCtlBSvel7, 171. 

COVENANT, 
to reconve;y, accompan;ylng absolute deed of lands, 19. 
for pa;yment of debt, In moripp, 6i. 
of title and warrant;y, In mortgage, 67, 114. 
to Insure mortgaged prem1see, 209. 
for pa;yment of tax .. on mortppci lands, 228. 
against In01lD1brances, on sale of mortgapd lands, 254. 
none Implied In master's deed to foreclosure purohaser. 447. 

CREDITORS, 
asalgnment tor, dlatingulllhed from mortPBe, 10. 
IDa;Y show absolute deed of debtor to be • mortpp. 31. 
Intenening, not to be prejudiced b;y reformation of mortgage, 79. 
CaDnot attack mortgage for usur;y, 137. 
rights ot, In mortgage given to Indemnlt;y mortgagor's suret;y, IJ'l. 
mortgages fraudulent a8 to, 138. 
ma;y Impeach mortgage as givea fOr pmbUDg debt, 147. 
rlghu of, as against unrecorded ID ..... ua, 1111. 
record of mortgage as notice to, 164. 
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grown on mortgaged land. right to. 118. 
raised by mortgagee In possession, m. 
raised atter foreelosu:e sale. right to, 441. 

CROSS-BILL. 
In foreclosure suit, 402. 

D. 
DAMAGES, 

for mallclous prosecution of foreclosure sult. 369. 
DATE. 

of mortgage. how far material, 60. 
of recording mortgage, as bing priority. 162. 

DEATH. 
or trustee in deed of trust. effect of. 46. 

of one of joint trusteee, 46. 
of mortgagor. power of sale cannot be exerclaed after. 41, 411. 

does not eningulsh lien of mortgage, 167. 
scire facias to foreclose brought after. 866. 

foreclosure after death of mortgagor. 375. 

DDT. 
to be secured, essentlal to a mortgage. 28. 
atatement of, III mortgase. 63. 124. 
covenant tor payment of, 66 • 
.. conalderatlon for mortgage. 122-124-
Ulegallty of conaideratlon of mortgap, 1t6-14'1. 
record of mortgage moat show amoUDt of, '16L 
uaignment of. as equitable assignment of mortgage, 181. 18&. 
uaumptlon of, by purchaser of mortgaged land, 256. 
II8C1lred by mortgage. payment of, see "Payment." 
mortgagee's remedies for recovering. 348. 
non-paymetlt of, as breach of condition, 3'10. 
antiCipation of maturity of, 011 partial default, 3'11. 
barred by statute, bars actlOIl to forecloae. 3n. 
proof of, in foreclosure suits, 404. 
determination of, In foreclosure decree, 419. 
terms as to, payment of, In foreclosure decree, 420. 
personal judgment for, Ilot proper tn foreclosure. m. 
decree for delclellC1. 426. 

DECEIT, 
practised 011 mortgagor. as lDvalldatlng mortga&e. 142. 

as defense to foreclO8U1"e, 406. 

DECLARATIONS, 
of parties, adm1aslble to show absolute deed to be a mortgap, 1'1. 

DECREE. 
011 forecloaUr8 of mortgage, 414-428. 

decree of strict forecloaure. 414-
whell not proper, 416. 
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I:&~-CO:uUnUifrifr 

~es %3%3%3ept%3cTI by %3t:utute, tIS. 
frame of decree, .17. 

cTIecree :uf f:u:uecloo:u:ue sal:u~ Us. 
adjudication u to amount due, 419. 
%3erm%3 to cTI:uymggt ancTI redemptl035t~ 420~ 
perso:u35tg jutcTIme:ut not cTIeOpee, 421. 
validity and effect of decree, 422. 
%3%3vlem and :u:ucaU:u:u of cTIecre%3~ t28. 
conclusiveness of decree, 424. 
lilen decre35t, 42t_ 
tecree 2'or cTIetcle:ucy, 42t. 

jurladlction to render, m. 
P%3mons £I:&ble~ 428. 

DEDICATION, 
of m35trtg~ed 35te:uperty to p35tYUc 28cTI~ 

DUD, 
of iggd, "'Ath agm:uemgg$: to %3ifr;:Qn35t%3cTI, wcTI;c,n a U~ 

abwlute In form, when trea%:ecTI a m35t;cZgage, 
bUl In equity to redeem from~ 29. 

delifrifrU 0$:, u gelelng eqI:&t35tble mortY:U1£8, 
of trust In the nature of a mortgage, 40-49. 
by tifrJSt%3%3 ln tifreet d%3%341, etiifr%3t oj[, ;C3. 
subject to exlating mortgage, 158. 
of mortgagee as assignment of mortgage~ 182. 
to y:urch%3~'3:fir at i?:urecI:&ifrure e~35tle, 

must be taken tn five years, .47. 
%335tnte:uty ot i?i?7. 
importa no covenanta, 447. 

evldence~ 447. 
to 35terch35t%3%3r at ;c:uJe :u35tder cTI35tWe%3 

as evidence, .80. 
I:&:llED TI:&tiST, 

meetgage~ 479_ 

tn the nature of a mortgage, see "Trust Deed." 
FAtiifrO Ot'FICifrltS, 
vaUdlty of acknowledgment taken by, 84. 

DDDAtiLT, 
see also "Breach of Condition," "LaymenL" 
partial, making whole debt due, 372. 
effifrct. of, sUI%. 2'or 2'35teeclm,:ure, 
as condition precedent to right to execute power of sale, .67. 

DDFEifrtANs:2'D~ 

separate agreement for, collateral to absolute deed, 19. 
par35tE~ ace,%mp%335tLbng e%bsobt%3 C035t%3%3ya:uee, 20_ 
claWiti of, m:uetg&g%3, 70. 

DEFENSES, 
on %3%%bre i?:ueias for:ifr%lose mortg35tbe, 32'2'~ 

statute of limitations as bar to foreclosure, 376. 
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DIIIFENSES-ConUnued. 
In nit for foreclosure, 401. 

defect or failure of title, M. 
set-off, 407. 

concluded by decree of forec1oaun, U4. 
DIIIFlCIENCY, 

decree for, on foreclosure, 41t. 
Jurisdiction to render, 427. 
what persons liable, 421. 
In federal courts, 493. 

DII:LIVBRY, 
of mortpge or deed of trust, 89. 

ta whom made, 89. 
how made, 89. 
conatructiYe, 90. 

DDAND, 
when n.eceu&I7 before foreclosure, 3'10. , 

DEPUTY CLIDBK. 
yalldlty of aclmowledpleu.t taken bl, 84. 

DIIISCRIPTJON, 
of parties to .. mortpp, IL 
of premiae8 covered, 62. 
of debt aecured, 63. 

effect of, as llmlUnc llan, lJ4. 
of preml8ea in blll for foreclosure, 311. 

in foreclosure decree, 418. 
DJDVISIIIE, 

of mortgacor, right to redeem, 3D. 
as defendant in foreclosure, 398. 

DIRECTORS, 
Of corporatfon, power to give mortpge, 62. 
unauthorized act of, confirmed by stockholders, il. 
confirming mortgage made by ofllcera, 63. 
may take mortgage on property of corporation, 64. 
of rel1gious corporation, execution of mortgage by, 66. 
of corporation, aaaignment of mortgage by, 179. 

DISCHARGE, 
see "Release," "Satisfaction." 
of receiver appointed in foreclosure, 413-

DONATION, 
of mortgaged property for public use, 269. 

DOWER, 
mortgagor's widow entftled to dower, 234. 
subordinate to mortgage for purchaae-money, 236. 
when mortgage executed before marriage, 238. 
effect on, of sale of equity of re4emption, 117. 
release of, In mortgage, 238, 
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DOWJIlR-cont1Duecl. 

redemption by dowre88, 239, 331. 
redemption by heir; contrlbutloll by widow. HO. 
m 8urplua on foreololture, au. 
widow of mortgagee not dowable, sa. 

DURBSS, 
invalidity of mortgage o1ltalnecl by, 1K. 

E. 
EJECTMENT, 

687 

abBolute deed CIUlDot be Bhown to be a mortgage In action of, J1. 
by mort&agee, to recover poIJs8S8lon, 24 •• 
against mortgagor, on breach of condition, 849. 
by foreclosure purchaaer, on certltlcate of purchaae, 442. 

ELECTION, 
of remedies by mortppe, 348. 
to declare whole debt due on partlal default, au. 

EMBLEMENTS, 
Bee "Crop .. " 

EMINENT DOILUN, 
approprlatlon of mortgaced propert,. JaB. 

EN MASSE, 
sale of property on forecl081U'e oIl1lOl'tPPl. .... 

on sale under truBt dee4. 471 
ENTRY, 

by mortgagee on breach of condltlGa, .. ,. 

EQUITABLE MORTGAGES, 
in general, 33. 
absolute deeds treated as mortgages, 19-32. 
mOrtgagea defectlvel, executed, 34. 
Informal writings creaU~ a lien, 36. 
agreement to give a mortgage, 86. 
advance of purchase money, 37. 
vendor's Uen, 38. 
deposit of Utle deeds, 89. 
recording of, 149. 

EQUITIES, 
of third persons, lien of mortgage against, 169. 
of Junior mortgagee, entitling him to priority, 166, 169. 
of mortgagor, available asalnst assignee of mortgage. 1915. 
as between succeeslve a881gnees of lame mortgage, 190. 
mortgacee's equitable lien on Insurance polley, 211. 

EQIDT.Y, 
jurisdiction of, to CODvert absolute deed Into mortgage, 22. 
bUl In, to redeem from equitable mortgace, 29. 
equitable mortgages, 33-39. 
removal and substltutlon 01 trustees, 48. 
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BQUITY-ContlDued. 
reformation of mortpps. '16-'19. 
c&IlceUatlon of mortgag~ 80. 
reUet In, against usurloua mortgage, 134, 136. 
marahalllng securltiea In, 177. 
assignment of mortgace In. 185. 
c&Ilcelllng aatlafaction of mortgage. 308. 
doctrine of aubrogation In. 310. 
rlcht of redemption In, 317. 
bill In, for redemption, 336. 
doctrine of contribution In, 33'1. 
Butt In, for forecloaure, 362. 

pleading and evidence, 399-404. 
appointment of receiver In foreclosure sult, 408. 
power to put purchaser In poaaeaalon, 448. 

writ of ualatance, 460. 
sult In, for foreclosure of deed of trust. 461. 

BQUITY OF RBDBJlPTION, 
hlatof7 of doctrine of, 6, 6. 
cannot be waived. In advance. 8, 28L 
under deed absolute In form but meant as aecurlt7, 29. 

10IIII or rellnqulahment of, 3~. 
under deed of trust In the nature of a mortpp, 40, 44. 
sale of, under Junior mortpp, 178. 
sale of, effect on dower rights, 21'1.· 
sale of. rlchts and UabWtles of parties, 26 .... 

sale on Jucllclal proceaa. 166. 
release of, to mortagee, 281-186. 

utmost falrneaa required, 283. 
intention of parties .. affect1nc transaction, 284. 
cona1deratlon for, 286. 
form of conve1&Dce to mortagee, 286. 

merger of estates In mortagee, 287-293. 
distinguished from atatutof7 right to redeem, 31'1. 
blll for enforcement of, 336. 
purchaser of, .. defendant In foreclosure, 388. 
cut off by trustee's sale under power, 4'l'l. 

ERASURES, 
In a mortgage, effect of, 72. 

\UUlORS, 
In mortgage, correction of, 76-80. 
In decree of foreclosure do not Invalidate It, 422. 
rights of foreclosure purchaser, how affected bY,44S. 

by reversal of decree, 443. 
ESTATES, 

nature of mortgagee's title at common law, 4. 
under laws of Illinois, 'I, 246. 

title of trustee In deed of trust, 4S. 
estate remaining In grantor, ff. 
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BSTATE8-Contlnued, 
what species of, are mortgageable, 103-110. 
homestead estate In mortgaged land, 111-113. 
merger of, on purchase by mortgagee. 287-293. 

ESTOPPEL, 
of mortgagor to defend against assignee of mortgage, 196. 
of purchaser of equity of redemption to dispute mortgage, 258. 
of mortgagee to foreclose, 369. 

EVIDENCE,' 
to convert conditional sale Into a mortgage, 13. 
to show deed absolute'ln form to be a mortgage, 23-28. 

parol evidence admissible, 23. 
presumption and burden of proof, 24. 
measure of proof required, 25. 
what evidence receivable, 26. 
declarations and conduct of parties, 27. 
as to existen\!e of debt, 28. 

to Impeach certificate of acknowledgment, 87. 
proof to Invalldate mortgage for fraud, 141. 
of payment of mortgage, 300. 
in foreclosure suits, 403. 

proof of debt, 404. 
master's deed as, 447. 
trustee's deed as, 480. ' 

EXECUTION, 
of mortgage, defective, does not Invalidate It In eqult,., U, 

b,. omcera of corporation, 63. 
effect of alterations and erasures in mortgage, 72. 
signing and sealing mortgage, 81. 
sale of mortgaged lands on, 266. 
purchaser under, entitled to redeem, 322. 
on scire facias to foreclose, 361. 
on decree for deficlenc,., 426. 

EXECUTORS, 
mortgage of estate b,., how authorized, 96. 

how foreclosed, 96. 
ma,. Impeach mortgage as given for gambllng debt, 147. 
may assign mortgage owned b,. testator, 179. 
payment of mortgages b,., 294. 
of mortgagor, as parties to scire facias to foreclose, 367. 

as defendants to blll to foreclose, 395. 
of mortgagee, as compialnants In foreclosure, 384. 
of mortgagor, deficlenc,. decree against, 428. 
of mortgagee, execution of power of sale b,., 466. 

EXEMPTION, 
see "Homestead." 

EXTENSION, 
of time for payment of mortgage, 280. 

589 
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EXTENSION-CODtlDued. 
o%: tlIll%3 f%3r redewpUuD,. JIB. 
84 det%31lHi to %:01'1C:lli~Jn?, ~ 

lie "UD1te4 St&tee eoa.n.," 
FEES, 

F. 

csz:sz:enssnt kD mortz:;ag%3 fO%3 PlSSQ31D%3sz:t IS'JUcltror'%3 fe£:i. Ie. 
not usuriou, Ul~ 

aYksz:waA~ of '"torne"1 lee la to~ _ 
w%3at is reSZ:Jonsz:bIJ fee, 46%:, 
on foreclosure of trut cleef, 467, 

FmUYkIA, 
cJJtrsz:']t 

nXTURES, 
covered by mortgage on realty, what are, 115. 

r"%3lies lor letJ%3misz:IDIli, 114%. 

FORmBL'E'll nln AIN€%NR, 
by foreclosure purchuer to recover ~9D, m, 

FORECLOSURE, 
aYksz:temen,~ of Jsurl' ,%:6. 
of BeJior mO%3tg&Jl[:e, Jlreet osz: jncloJ Uesz: .. Ill. 
of second mortgal(e, 178. 
riYkllt JI ~ sz:f mOf~~ t.ci forr.c1Uii8, III. 
8.8 an "allenatlol" fJrfeltlDYk ~llN"'oe. 3841, 
reimbursement of DlO ..... oa, for _ .. paid, Dt. 
d,ttse%3 risz:lts ED %3stzrpitlB JJfaiZZC la, 141-
order of !!&Ie of land sU('J:e!I~IYRBly !!onsz:sz:y.:! W dHl'tnssz:t 'l*~~ 

ere, 264, 266. 
psz:stchJSeSZ: at JoiYk sai%3 uJdeJ, riYkYkt 'Jbftliga4;i~ 4%1" 
redemption after, under statute, 3J1t 
nsz:t barreU: by juYkgment OD debt lJ8Cured, 361. 
cYkJicsz: of metnolsz: ot, 361. 
by scire facias, 363-38L 
bYk Isz:it 1J eqJity, 361. 

JT!rfalicttt,J, Yk6J-llS. 
complainant's right of action, Set. 
bF4CYk 01 cOJdIUSZ:D, 170. 
partial aJl st"CC%3B8iJJ fsz:reck4lUIF9I!I, M, 
on default in pa1D1ent of interest, IU. 
lLiiJ1ntt dJc8IJJ8d mosz:'~iQ;or, 174%. 
I1mltatlon of 1\Ct1sz:u, rr8-SSO, 
parties, 381-3tS. 
pli%3adisz:g, 199,4%02, 
evidence, 403, 404~ 
defenses, 406-407. 
aYkpoiJtmtnt tf tstceiJer, 400, 
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J'ORBCLOSUR~CoDtllNfued~ 
dtvtree Oft5L 1?oreci4:ft5L11r4'1, 4:1"'ir~4:. 

strict, 4H. 
for 4:,cflcleft5L", 44:4:, 

sale under decree of, 429-441. 
tEtle a'~4:ulre4: 4:y 4:u4:'h~4:' un4:,r, 441:?HU. 
4:""'see£ilun 4:J0ift5Ldlng redekHgtlOft5L, 446. 
recovery of possession by purchaser, 447. 
J0i,it 0& ,sabzt4:nce, 4160. 
coats and fees, 451-457. 
4:±Cgtrlbution prH'teOOs, ,*,*8. 
fight SurpEft5Lt, 4±CB:). 

of truat deeds and power-of-sale mortgaps, 4112-486. 
fed4:R'4:1 CO§grts, j§Brlsdlrli§Bn pJ0fktUcec ±c86. 

FOREIGN CORPORATIONS, 
trust4:es IH deed4: of ttkk4:t, 44:, 

as mortgagees, 10l. 
assl4:Hees of mortgages, 180, 

FOR$4:rlInHE, 
of entire debt~on failure to pay interest, 372-

FOROORrl, 
of morlpgor's signature, invalidates mortgap, 142.~ 
_lgJhH'Hnt forg4:'±C mHrtg&g4: HOtes, HffJ0fkt of, 
release of mortgage procured by, 273. 
forged satisfaction of mortgage, effect of, 307, 

FORIUlIR ADJUDICATION, 
as defe!l!le In forec108ure suit, 405. 

FO~fl, 

Informality does not Invalidate mortgage In equity, 35. 
rHrm COft5Lt4:nts mOrtrtHgB4:, 60-74:, 
statutory form of mortgages, 71. 
iZHrm decB4:4: for ±CHficIBJ0i4:Y fOrt§B4:IOll1lrB, 426, 

FRANCHISES, 
of corporation, mortgage of, 51. 

mH4:tgag4:Hgle, 

lI'.RAUD, 
affe4:ting §BHUdlt4: of rtft5Lrtgag4:H, 1:)4:~142. 

fraud as to creditors of mortgagor, 138. 
prB!BrenBrt not ft5Lece4:HHrlly f4:audft5Ll4:nt, 139. 
mft5L4:tgagrB'B pHBBtLcipft5LtEft5Ln fraH±C, H4:, 
fraud practised on mortgagor, 141. 

J0izthhft5Ll4:fng H'Hrtg4:g4: frc4:H1 reBHrd as 4:vldJ0fkce 0:), 153. 
fraudulent satisfaction ot mortgage, effect of, 307. 

detBH'ce to 4:dre 'Hdas forJ0iBTIose ft5L~gortp",e, 359~ 
as defft5Lft5L§Be tH Mil f04:J0fsC§losurH, 404:, 
combinations to prevent bidding at toreclosure sale, 436. 
4:J0i$;tlng H§Blde rft5Lrech4:4:ure C§Hle f§B4:, 439, 
as ground for vacating trustl'e's sale under power, 481. 
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FRAUDS, STATUTE OF, 
does not prevent proof that ab80lute deed was Intended .. a m0rt

gage, 23. 

FREEHOLD, 
mortcacor has estate of, before default, 243. 

FUTURE AnV ANCES, 
valldlt;y of mortgage for, Iii. 
priority as ap.1nat Junior Uena, 126. 

G. 
GAlIBLING DE.BTS, 

mortgage given to MCUl'8, '- VOid, 147. 
GOLD COIN, 

stipulation for payment of mortgage In, valldlty, 2I'l. 

GRANTEE, 
of equity of redemption, Bee "Ven~" 

GRANTOR, 
In abBolute deed meant te be a mortpp, rlPts of, •• 

blll in eqult;y for redemptiOn, 21. 
right of »OIl_Ion, ••• 

In deed of tl'UBt, rlgbts of, 40-
estate remaining in, 44. 

deBcrlption of, In mortpae, 11. 
execution of mortgage bY,8L 
acknowledgment of mortgage \)1, 82-87. 
of eqult;y of redemption, see "Vendor." 

GUARANTOR, 
conalderation for mortgage slYea b;y, 121. 
Indemnity mortgage given to, 127. 
of mortgagor, rlpt to "7 otr mortpp, 2N. 

right of subrogation on payment, 3a. 
as defendant In foreclosure, 381. 
no deflclenc;y decree aplnat, 428. 

GUARANTY, 
of notes and mortgage aulgned, 102. 

GUARDIANS, 
of minora, mortgagee b7, 83. 

how authorized, 93. 
how foreclosed, 83. 

payment of mortgage b7, 294. 
as complain~t In forecloaurel 381. 

HABENDUM, 
In mortgage, ofIloe and etreet 01, .1. 
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BlIDBS. 
WI8 of term In habendum of mortpge, 66. 
of mortpgor, may impeach mortgqe given for gambllnc debt,'14'1. 
caDDot assign mortgage OWDed by decedent, 179. 
and widow of mortgagor, contribution for redemption .. bet1Nea, 

239, 240. ' 
ot mortgagor, redemption by, 323 •. 

under statute, 329. 
as parties to scire facias to foreclose, as'1. 
plea of statute of limitations by, 376. 

of mortgagee, as complainanta in foreclO8U1'&, 38 •• 
of mortlBCor, as defendants In foncla.ure, IN. 

BOIIBSTEAD, 
estate ~ J~, .mortaac8ct land, 111. 
release of; in mortpge, 112. 
not claimable against purchase-molleY mortpp, 111. 
doctrine of marshalUng aecur1ties as applied to, 1'1'1. 
etrect on, of redemption by Judgment creditor, 31L 
strict foreclosure not allowed as against, 415. 
settinc otr, on fonclosure sale, 414. 

HUSBAND AND WIFE, 
see "Dower," "Married Women." 

BYPOTH1ccA, 
contract of, In Roman law, 2. 

L 
IDIOTS, 

see "Lunatics." 
ILLEGALITY, 

of consideration, avoids mortgap, 141. 
aP.'8'ment to compoUDd felonl, 1"
gambllq contracts, 147. 

as atrecting assignment of mortBBCe, 181. 
of consideration, as defense to foreclosure, ... 

IMPROVEMENTS, 
on mortgaged land, conrad bl the mortgage, 117. 

Insurance on, 203-218. 
removal of, as waste bl mortca&or, 247. 
allowance for, OD redemptioD, 326, 336. 
b, mortBBCee in poaaeulon, I"" 

INADBQUACY OF PRICE, 
as meana of dlstiDgulshlng mortgage from cODdltional sale, 17. 
as evideDce that deed absolute iD form was InteDded as a mort

gage, 28. 
foreclosure sale UDder guardian's. conservator's. or executor's mort-

gage In2Y be set aside for. 93-96. 
OD sale of equity of redemptton to mortgasee. 286. 
as ground for settlD&' aside foreclosure sale, 440, 
as ground for vacatlDg trustee's sale under power, 412. 

3. 
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INDEMNITY MORTGAGBB. 
consideration and valldlty, 127. 
breach of eondltion of,170. 

INI'ANTS, 
mortppe made by, 92. 
mortlBCes by guardlana of, 93. 

INFLUENCE, 
undue, validity ot mortpp obtalDed by, Ita. 

INJUNCTION, 
to restrain waste by mortpcor, 247. 

IN REM, 
proceedlDp by selre taclas to foreclOM mortp&e, ItO. 
suit ID equity for foreclosure, 864. 

personal judllllent not proper, 411. 
ezcept as to deftclency, 426. 

INSANE PERSONS, 
Me "Lunatlca." 

INSOLVENCY, 
as dlaquallfteatlon for trustee In deed ot trust, 46. 
of corporation, as atreetlng validity of Its mortpp. 10. 
ot mortBBCor, effect on preferential mortsage, 13 •. 

INSTALLMENTS, 
mortgage payable In, wheD right to foreclose aeeJ'1les, 8'lL 

INSURANCE, 
covenant tor, In mortgage, 68, 209. 
agreement to pay premiums not usurious, 131. 
ot mortgaged property, 203-218. 
application for, representations as to Incumbrance, zoa. 
mortgaging Insured premises, effect on policy, 204. 

absolute deed as mortgage, 205. 
alienation by toreclosure, 206. 

Insurable Interest of mortgagor, 207. 
Insurance by mortlBCor tor his own beneftt, 208. 
covenant ot mortgagor to Insure, 209. 

charging mortgagor with premiums, 210. 
mortgagee's equitable lien on policy, 211. 

assignment ot policy to mortgagee, 212. 
effeet of making policy payable to mortgagee, 218. 

adjustment ot loss, 214. 
special mortgage clause In policy, 215. 
appUcation ot Insurance money received by mortgagee, 211. 
Insurable Interest ot mortgagee, 217. 
mortgagee Insuring his separate Interest, 218. 
allowance tor cost of, on accounting, 345. 
payments for, by receiver ID foreclO81l1'8, tlJ. 
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INTEREST, 
unlawful rate of, see "Usury." 
compounding Interest on mortgage debt, 130. 
rate chargeable by loan assoclationa, 132. 
allowance of, on redemption, 326. 
rule for p&7JDent of, on accounting by mortaagee, 343. 
failure to pay, giving right to declare wh,ole debt due, 871. 
on decree of forecloB~re, 422. 

INTERPRETATION, 
of mortgage&. rules for, 74. 
of statutes allowing redemption, 320. 

INTOXICATION, 
val1dlt;y of mortgage uecuted durlDg, 143. 

IIl.REG~, 
In foreclonre decree, do not avoid It, m. 
88ttlDc ulde foreclOlure 8&le for, 489. 
In truatee's lIlle, effect of, 478. 

eetUng aBide 8&le for, 481. 
ISSUBS AND PROFITS, 

of mortgaged propert7, see "Rents and ProGta." 

J. 
JOINT PARTIES, 

to mortgages, 100. 
&8 &881gneea of mortgage, 180. 
release of lien by Joint mortgagees. 273. 
payment to Joint mortppea, 296. 
Joint mortgagees In foreclOlure, 881. 
deficlenC7 decree againat, 428. 

JOINT TENANTS, 
mortgage of undivided Interest of, 108. 
redemption by, 327. 
contribution between, 388. 

JOINT TRUSTEES, 
death Of one, powers of survivor, 46. 

JUDGE, 
may take acknowledgment of mortgage, 88. 

In another state, 86. 

JUDGMENT, 
prlor1t;y of mortgage lien &8 against, 160. 

purchaee-moDe;Y mortgages, 167. 
against mortgagor, sale of equity of redemption under, 266. 
on debt, no bar to foreclosure, 361. 
(,D scIre faclae to foreclose mortgage, 351. 

0596 

runnlIlg of statute of llmltationa against mortgage debt rednced 
to, 376. 

former adjudIcation as defense to foreclosure. 405. 
personal, tor debt secured, not proper on foreclosure, 4n. 

ucept &8 to deflclenc;y, 426. 

Digitized by Coogle 

l 



186 INDJDX. 

(TB • .".. ......... '1'0 IJIC'1'IOJfL) 

JUDGMENT CREDITORS. 
of mort&aaor, redemptlOD by, au. 

rights under statute, 8U. 
lhartng III surplua OD foreclosure. .. 

JUDICIAL BALlI, 
purchue at, when treated &8 • mortpp, 10. 
purchase at, for beDdt of another, when an equitable mort

gage, 37. 
of mortgaged landa, •• 

purchue by mortgagee. 181. 
lubroptlon of purchuer paying oU mortp&e, us. 

JUNIOR MORTGA.GEE, 
rights of. &8 agabut aenlor mortgage for future advaneeB, 111. 
rllht of, to plead UIU7 In HDior IIlOI'tBaIe. 187. 
lmpeachlDl eenior mortpp &8 liven for pmbllDl debt, In. 
rights of, &8 aplDat unrecorded aeDtor mort&aae. 113. 
record of aenlor mortgage &8 notice to, 164. 
when entitled to priority over seDtor mortcaP, 181, III. 
duty of eeDtor' JIlOl18qee to protect aecur1ty, 170. 
right to attack vaUdlty of eeDtor mortpp, 171. 
rights of. DO paying oU aeDior mortpp. 172. 
doctrine of tacldu. 178. 
redemption from elder mortpp, 17'-
cannot compel foreclosure of aeDior mortsaP, 17'
eUect of foreclosure of aenior monaa.e. 171. 
doctrine of marshalUng securities, In. 
foreclosure of JuDtor mortpge, 178. 
how dected by releue of elder 11_. m. 
rllht to pay oU aenior mortpge, 214,347. 
subrogation to rights of aeDior mort&a&ee, 811. 
redemption by, from senior mortgage, 823. 
contribution &8 between junior monaa.eee, 841. 
allowance to, for aenior mortpge paid oU, 347. 
&8 party to foreclosure of aenlor mortgage, 397. 
forecloe1ng, Joinder of senior' mortp,pe, 898. 
croaa-b1l1 by, on foreclosure of aenior mortp,p, 402. 
appointment of receiver on application of, 411. 
allowance of attorney's fae to, 466. 
right to surplus on foreclosure, 461. 
surplus on trultee's sale under power, 486. 

JURISDICTION, 
of scire facias for foreclosure of mortgage, 364, •• 
of suit In equity for foreclosure, 362-368. 

Jurisdiction In general, 362. 
service of process, 863. 
non-resident defendant, 364. 
property In possession of .recelver, 366. 
conflicting jurisdiction, 366. 
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JUlUSDICTION-COntinuecl. 
appellate jurisdiction, 867. 
termination of jurlsdlCtlOD, I6&. 

to render deficiency decree, 427. 
r.f federal courts In foreclosure, 488. 

depending on citizenship of parU.., 418. 
Independent of state statutes, 680. 

JUSTICE OF THE PJDACE, 
may take- acknowledgment of mortpge, 88. 

In another state, 85. 

L 
LACBlIIS, 

bars rtcht to redeem from equitable mortpp, 10. 
forfeiture of right of redemption by, 318. 
bars right to have foreclosure aale vacated, .a8. 
barring foreclosure purchaser's right to deed, "7. 
as bar to sult to eet aside trustee's aale under power, 4U. 

LEASE, 
of mortgaged land, right to rents, see "Rents and ProAta." 
by mortgagor, 2.a. 
by mortpgee In po888lllon, 249. 

charge for rentl, 344. 
degree of care required, 8~, M4. 

etrect of, as against mortgagee enteriag for condition lwokeD, 860. 
tenant In po88eeIIion as party to foreclOilure suit, 390. 
right of foreclosure purchaser as against mortgagor's tenants, 442. 

LBASBHOLD, 
estates of, are mortgageable, lot. 
holder of, entitled to redeem, 322. 

LIEN, 
of vendor of land, when enforceable as a mortp.ge, 38. 
of mortgage with power of sale, 49. 
as dependent on recording of mortgage, 149-166. 
of mortgagee, utent and duration of, 167. 

subsequent conveyance lubject to, 168. 
as against equities of third perlOns, 168. 
as against judgment llenl, 160. 
priority as against mechaDic's lien, 161. 
priority as fixed by date of record, 162. 
mortgages filed the same day, 163. 
priority of tax llenl, 164. 
when lubordlnated to receiver's certificates, 166. 
postponement of elder to junior lien, 166. 
purchase-money mortgage. 167. 
lien of unrecorded mortgage, 168. 

relative rank of tax lien and mortgage lien, 226. 
not displaced by sale of mortgaged landa, 262. 
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LIEN-COntlnued. 
of mortgage, releaae of, 270-277. 

renewal or extension of, 278-280. 
of foreclosure, 

of right of redemption, 318. 
of actions, see "Statute of LimitatioDB." 
of foreclosure purchaser·s right to take out deed, 447. 

LIS PENDENS, 
in state court, no bar to foreclosure in federal court, "" 

LIVERY OF SEISIN, 
IT'''''''''''y by statute in 
j'~~y:i'dATIONS, 

made by, 67. 
of, aa affected 132. 

AFFECTION, 
aa consideration for mortgage, 15%:%. 

LUNATICS, 
mortgages by, 94. 
mortgages by cOD8e"atora of, 94. 

how authorized, 94. 
how foreclosed, H. 

"lTyered by mortgaAA 

aE""~"G""~'"J'" PROSECUTION" 
IGyj'"Xosure suit, damJ~YJ 

MANDAMUS, 

U6. 

to compel master to make deed to foreclosure purchaser, 447. 

MARRIED WOMEN. 
Joining in mortgage with power of sale, 49. 
reformation of mortgages made by, 78 
acknowledgment of mortgage by" 86. 

mortgage their 
executed by, 

rlghts In mortgagJ:% 

ASSETS, 
aEortgaged land ~Xfferent purchaa:lTy, 

lIability on foreclosure, 264. i!¥~g:,. 

MARSHALLING SECURITIES, 
doctrine of, applled to mortgages, 177. 
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MASTER IN CHANCERY, 
maT take TTkn"wEedT"'Tnt mow~""ge~ 
cannot sell under judgment on scire facw, 361. 
sale u""er tT"sclo"uTe d"T"ee, 
adjournment ot sale, 
report of sale by~ 438. 
to "Kue ceTzUlcatT of Xl"TchTTT, 447l~ 
to make deed to purchaser, 447. 

Xl"w (:"mpeUTXl, 4tXl~ 

MECHANIC'S LIEN, 
and r,'ortg:'E:s-e, Xld",rit" bet:7een, 161. 
hoM"" ot, pa(,Xl to ,,,recl,,,,ure (liit, 

MERGER OF ESTATES, 
gen"""l dwrtrine 2Xl':L 
on sale ot equity ot redemption to mortgagee, 288. 
mo"td"gee Xluyl"L at :luXliciali sale, XlL9. 
purchase of mortgage by owner ot equity, 290. 
equitable rule as to, 291~ 

Xl"pen,H"g 0" inteTtion pa"thrs, 2XlL~ 
affected by interests of parties, 293. 

MAHORL, 
mortgages made by, 92. 
mO(zLageS Ly guE:sdlan!!! of, 

JIISNOMER, 
of L"rties in mortgage~ effect ot, 61. 

MILthAY..E. 
in description of parties In a mortgage, 61. 

desT(lptiuu ot LT"mls,,(, 62~ 

retormatlon of mortgage for, 75. 
to mlTtak" "t 76, 

In reTurd mo"tXl"'ge, ",Hsct lie", 149~ 
satisfaction ot mortgage entered by, 307. 
In m"",ter'", Xleed~ ",orr",dKon 44t~ 

MONEY, 
mortXlr"ge b", paid 2'?'C~ 

stipulation tor payment In gold coin, 297. 
"'edewt'Uon by payment of, 333. 

MHHTGdHEE~ 

deSCription of, in mortgage, 81. 
XlelhrrXl of mort"",,,e tu, 89, 
foreign corporation as, 101. 
"aU""rl blink aB: 102. 
:lolnt mortt"gee"" 100. 
conspiring to defraud mortgagor's creditors, 140. 
uenh" and junlo" relatlTe r£"hts o£'~ 169-1Xl£,. 
assignment of mortgage by, 179-202. 
"ele",rlng mTrtg"'t" aftr, assIn"ment~ !'OL 
guaranty rot3l3l "nd murtgnt'" as"'lr"ed~ £'02. 
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MORTGAGEE-Contlnued. 
equitable lien of, on mori8qor'l 1DauraDce, au. 
UIIpment of IanraDce policy to, 1lJ. 
maldq lDaurance payable to, 118. 
application of Insurance money received br, Ill. 
baa leparate Insurable Interest, 217. 
lDaurance by, for his own beneflt, 118. 
payment of tuu on mortgaced land b" III. 
redeemlnll from tu l&1e of mortgapd IaDd, JU. 
widow of, not entitled to dower. 242. 
rights of, before breach of condition, 246. 

reatralnlnll commlsllon of waate, 147. 
remedy for Impa.frment of security, MI. 
rlIIhts of mortgape In poaaeuIon, 249. 
purch .... of outstandlq title, 261. 

rlIIhtB of, on I&le of equity of redemption, 262. 
rlllht of action against purchaler, 260. 

rlllhts of, on partition of mortgaged eet&te, 287. 
on condemnation of premlsea under 'emlnent domain, .. 

release of lien by, 2'10-271. 
purchae of equity of redemption by, 281-286. 
merger of eatatu In, 287-293. 
pa)'IDent of mortpp debt to, 296, 296. 
must enter I&tlafactlon when debt II patel, 301, aoe. 
lubrogatlon of third person to rights of, 310-811. 
aceeptiq redemption by stranger, 8M. 
suit In equity againat, for redemption, 885. 
In posseaslon, rights and dutlu of, 34 •• 
&cCOuntlnll by, 343. 
remedies of, on breach of condition. 348. 

remedies concurrent, 348. 
recovery of pOBB8II8lon, M9. 
rights against tenant In poIaeulon, 360. 
actlon at law to recover debt. 861. 
choice of methods of foreclosure, 362. 

right of action for foreclOlUN, 369. 
right to declare whole. debt due on partial default. 3'11. 
purchase by. at Bale under decree of foreclosure, 436. 
executing power of I&le, 486. 

cannot buy at bls own sale, 476. 
MORTGAGES, 

ancient history ot, 1. 
Roman law of, 2. 

Influence of, on English law, a. 
strict common-law doctrine of, 4. 
origin and establishment of equity of redemption, 5. 
common-law and equitable doctrines concurrent. I. 
nature and Incidents ot, In Illinois. 7. 
"once a mortgage always a mortgage," 8. 
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IIORTGAGEB--Contfnued. 
termination of mortgagee's title, 9. 
dlatinguished from assignment for creditors, 10. 
conditional sales distinguished from, 11-18. 
absolute deeds when treated as, 19-82. 
equitable mortgages, 33-39. 
agreement to give, enforceable as a llell, 36. 
trust deeds in the nature of, 40. 
with power of sale, 49. 
b,. corporations, 56-59. 
form and contents of, 66-70. 
statutor,. form of, 71. 
erasures, alterations, and blanb ill, 72, 73. 
rules for construction of, 7t. 
reformation of, 75-79. 
cancellation of, 80. 
ezecution, acknowledgment, and deliver,- of, 81-80. 
who ma,. be parties to mortgage, 91-102. 
mortgageable Interests in realty, 108-110. 
propert,. covered by, 111-121. 
fraudulent and lllepl, 138-148. 
recording of, U9-156. 
Uen and priority of, 15'1-188. 
assignment of, 179-202. 
taxation of, 219-224. 
dower In mortgaged estates, 234-242. 
rights of parties before breach of condition, 243-251. 
sale or transfer of equity of redemption, 252-289. 
release of lien of, 270-277. 
renewal and extension of, 278-280. 
release of equity of redemption to mortgagee, 281-288. 
merger of estates in mortgagee, 287-293. 
pa,.ment of, 294-303. 
satisfaction and discharge of, 304-309. 
subrogation as appJled to, 310-316. 
redemption from, 317-336. 
remedies of mortgagee on breach of condition, 348. 
foreclosure by scire facias, 353-361. 
right of action for foreclosure, 369-375. 
limitation of actions for foreclosure, 376-380. 
with power of sale, foreclosure of, 462-485. 

MORTGAGOR, 
description of, In mortgage, 61. 
execution of mortgage by, 81. 
acknowledgment ot. 82-87. 
who ma,. be, 91-99. 
Joint mortgagors, 100. 
fraud of, as against creditors, 138-141. 
fraud or deception practised on, Invalfdates mortgage, 142. 

601 
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IIOKTGAGOR-ContlDued. 
undue iDJluence. H3. 
duress, 144. 

taking assignment of morqap. 180. 
baa insurable IDtereet In preml8ea, 207. 
lDaurance b" for his own benefit, 208. 
dutl to pa, lues on mortpged land, 237. 
dower rights of widow of, 234-241. 
rights of, before breach of condition, 243. 

poeaeuion, 246. 
commlaalou of waste, 247. 
rents, laauee, and profits, 260. 

aa1e of eqult, of redemption b" 262. 
llabtUt, to mortgape, 262, 263. 

releasing &quit, of redemption to mortgagee, 281-186. 
pa1Dlent of mortgage debt b" 214. 
right of redemption b,,817. 
when not neceasarr part, In foreclosure, 889. 
deficienC7 decree aga1ut, 428 .. 
attempted purchase by, at foreclosure eale, effect of, 41&. 

MUNicIPAL CORPORATIONS, 
cannot mortgage their property without leglalatlve pe~on. II. 

N. 
NAKES, 

of parties, In mortgage, errors in, 61. 
blanD as to, 73. 

fictitious, effect of use of, In mortgage, 6L 

NATIONAL BANKS, 
power of, to take morqap I18CUritJ, 102. 
as assignees of mortpgea, 180. 

NEW PROMISE, 
removing bar of statute of llmitatlona. 871. 

NON COMPOS MENTIS, 
S88 "Lunatics." 

NON-RESIDENTS, 
as trustees In deeds of trust, 46. 
foreign corporatiou as mortgapea., 101. 
luation of mortgages owned by, 222-224. 
notice to, of scire facias to f~l08e mortgage, 86&. 
service on, In suit for foreclosure, 364. 
running of statute of limitations against, 878. 

NOTARY PUBLIC, 
may take acknowledgment of mortgage, 83. 

In another state, 86. 
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NOTICB, 
COIUItrucUve, from record ot mortpge, 164. 
effect of unrecorded mortpge, 163. . 
to aubllequent purchasers, of elder llen, 168. 
to mortpaor, ot 888lgnment of mortgage, 191. 
to mortgagee, to redeem from tal[ sale, 231. 
to defendant In scire facias to foreclose, 354, 355. 
aervlee of, In foreclosure aults, 383, 364. 

103 

to mortpgor, of election to declare whole debt due on partial d. 
fault, 373. 

of sale on forecl08ure, 430. 
ot sale under deed of trust, 488. 

O. 
OFFICERS, 

of corporation, ·power to mortlBCe Ita property, 63. 
directors may conftrm action of, 53. . 
may take mortp.ge on Propert1 of corporation, 54. 
who competent to take acknowledgment of mortr;a.ge, sa. 

effect of dlaqua1lfteation of omcer, 84. 
In another atate, 86. 

dam... agalnat, for falae eertlfteate of acknowledgment, 88. 
"ONCE A MORTGAGE ALWAYS A MORTGAGE," 

meaning and &ppUeat1on of the mulm, 8. 
equity of redemption cannot be waived, 28L 

ORDmR, 
for sale of property on foreel08ure, 418. 
for conJirmatlon of sale, 438. 

P. 
PARCELS, 

sale of property In, on foreclosure of mortgage, 433. 
on sale under trust deed. 471. 

PAROL nBFEASANCE, 
effect of, 20. 

PAROL EVIDENCE, 
admissible to convert absolute deed Into mortpge, 23. 
to explain ambiguous description of premlaea In mortpce, 81. 
to prove payment of mortgage, 300. 
to contradict recorded satisfaction of mortgase, 300. 

PARTIES, 
to a mortgage, description of. In the mortgage, 81. 
to mortgage, who may be, 91-102. 

married women, 91. 
Infants, 92. 
pardlana. 93. 
lunatics and spendthrifts, 9t. 
executors and administrators. 96. 
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r ART,"F~S-Ce'":?ntlDnnF. 
partn4:Lne, 9~. 

agents and attorneys. 87. 
trustnzi, 9i'L 
receivers, 99. 
joint FiU"tlir, 100, 
rorelgn COrporatinnr as mort~ 101. 
national bankl as mortpceea, 102. 

to nnlgnrrent mOiPsagi, t79, iLO. 
to scire facias to foreclose mortcage, 357. 
to rnlt Ir equUn for i'irec%nrure, til. 

general rule as to part%es, 3Si. 
Joint mortgagee&, 382. 
Poldnnz of rnnlLJ'1iin noini secured, 
mortgagee's successor In Interest, 383. 
rrpr_rntaUnes oi decer:r!d mu~"il4!, 
uslgnee of mortgage as plaintiff, 385. 
truat_ and beneficiaries, 3S6, 
rorporution "ud itockPi,zders, tS7. 
subsequent purchaser from mortgagor, 388. 
mhen mortprpor n'it a nuct!lr:nf7 fenrlY. 
tenants In pouessloD, 390. 
LLe State tenant In ~on, 39L 
ndvernz clrlmanin, a92. 
mortgagor's IUJI!Ilgnee In bankruptcy, 311. 
mlfe mOitgagcn, 394, 
perlOnal representatives of CleCeUecl Dlort.lr&&'or. at,. 
Pelrs Dlc,mgagur 396, 
junior 5ncumPr&nicrs, 
senior Incumbrancers, 39S. 

deP'e,rt of, delinse forun%oauru, 405, 
PARTITION, 

of liuuds rubJeci to nznrtganu, 287, 
PARTNERS, 

momgage uf pnitneriP5p p-pertn by, 96, 
tapsr,g as mortnmgees, t6. 
uslgnment of mortgage by. 179. 
al pZalnt5Pr In reclre in,::las fo_",,5011&, tllS. 

PAYMENT, 
of sU';nred P'1 tr_i dent, tru"tee nut auLLnnse:Ji 1;0 ntrr:ve. 
release of trust deed to be executed on. 4S. 
pronltlon fur anticipating tlme of, In mortgage, 64. 
cou"nant rur, In IT:Ortp":g&, 
extinguishes lien of mortgage, 157. 
of n"nlor mortgnpe bp juniT" monipageu, 171!. 
by mortgagor, after assignment of mortgage, 19a. 
api,%lcatlTn of £r'iuraTru mTnnf rnnnived by DlO~ 118. 
extnf:slon tlmn for, iSO. 
of mortgace debt. 294-303. 
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PA AMEri"r-Conf:lEued. 
who may pay, 294. 
to whom payment made, 296. 

Ellent mortrrree, 
m&lllum Or payment, 297. 
substitutlon of securities, 298. 
allP2RcatlrE of PErments, PP9. 
eEzrrnce payment, 30P. 
presumptlon of, from lapse of time, 30i. 
e2RiR;:;t of 2RErme"rt, t02. 
teE Per, 3P3. 

subrogation on payment of mortgage, 310-316. 
rt rePemptior r,onep, P33. 

tr iRhom ill£',de, 
clerk of federal court, 334. 

eeme3££,£, of ill~tgag£'£' ror ee!eeclnr, 3P8. 
antlcE2Rrtion time on 2Rr£'Ual d£'rrult, 
as arrestin& statute of limitations, 378. 
as dr[£'rse to 2:rreclr±%rre, 4r[" 
eftf dert Pue, ccePered 

PENALTY, 
for f±%51±%re to eEter £'iRf:t±%factirr of m±%Agage, 

PERSONAL PROPERTY, 
and realty, mortgage covering both, 121. 

PIElNUS, 
contract of, In Roman law, J. 

PLACE, 
iff holiP±rg fO£'iR£'i08U£'e £'rle, 
of sale under deed of trust, 469. 

PLEADING, 
TIn tOill"cli08U"e scl"r taclr£', £'68. 
who may plead statute of limitations, 376. 
In suits for fO£'iR£'I08U£'r, 3.,fOP. 

rrxxrIsltee bin, r39. 
allegations as to claim. of third persons, 400. 
defendant's plea and answer, 401. 
crree-bm", 302. 
defenses aVailable, 406.' 
set-oft, 407. 

PXX.?XX3JES5110')l"l", 

605 

under deed absolute In form, as evidence of Its being. mortgage, 26. 
right of, unde£' absolrtr deed illken a SECeee±ty, 

urXX±%r truiliCY: deed the eiliCture mr£'txxage, 
right of, before breach of condition, 246. 
rights of mcrt~:l6ee Ir poseesslon, 249, 342. 

detks ot r~2. 
accounting by, 343-347. 

recovery of, by mortgagee on breach of condition, 349" 
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:r=~B12±~BSION~iIitin,,%?d. 

adver!!!=e, b%? mm1glLgor %?r grant%?%?~, 379. 
In case of deed abeolute In form, 380. 

b12± ~%?%?Iv%?%? In 2'ol"&%?loslJt%?4! SiIiXt, ~~8. 
right of, pendlnc time for redemption, 44.G. 
r%?",~0±ry b0± fOJr~;:los0±0±e ~ur,:,12±ILS€%? 44141_ 

action of forcible detainer, 4n. 
w.It Uiibltlwee, S60. • 

F=';)W mR OF ~ TT12±:?P,.NEY, 
to mortgage principal's land, 97. 
to± &L%?TIgD mOrb12±"ag0±, 17S, 

POWER OF S-4LJ!l, 
In deed of trult, .0. 

m0±2'tgaKTI%?, 
cr.nnot be exercised after death of mort&a&or, 4'. 
p~ by m'l8lg::%?ml5iIit Or m%?2'tP41K9, 
forecklsure UDder, see "Trust Deed." 

PRACTIC~, 

OiIi &Cc:':'cUDf:Xng KTIy miIi~, 34lt 
on foreclosure b,. Iclre facial, 304-361. 
juRnd%?%? of S~bes luRf: fo%? fom~lm%?iIi~ 38L 
appointment of receiver In foreclosure, 408. 
dm2'ree of 2"2'recliusu%?%?, 41 ~ 
deftclency decree, 426. 
revort KIUR confi..'"Dl%?tXoiIi %?f toreclios%?1Ii%? ~%?, 
settln12± asiKTI%? 2'-%?le OiIi forecl%?%?%?re, 489, 
recovery of possession by foreclosure PurchlUii6r, S2's. 

ac~on %?f r%?ucl12±?:e d%?tai%?%?r, 2'2'9. 
writ of asilitance, 460. 

oc:&:?u %?%?d r!f~ fT>%?ecluuuu%?, 461-161, 
on foreclosure In federal courts, 49L 

PRE-EMPIKION, 
cXuRmliiIit pu12±Uc li%?nd%? by, mo%?~ of biIite~ uf, lot. 

PREFERENCES, 
bl m2':%?tgaKTI%?,mKTIen iIiol2'iIibl:c: 2'or £:raiIiKTI, 1£:1. 

P~EM£SES, 

description of, In mortgage. 63. 
reR'%?rmiIitloiIi ofmO%?IKTIB&%? as 

record of mortgage must Identify, 160. 
d:c:u>rl12±UOiIi %?f, bm fo%? fOJr%?;:IO-t,tre, 199_ 

In decree of foreclosure, US. 
order of lale or, OiIi fO%?iIi!fl08iIire, 183, 

PRES~m~£:R'IOR, 

where absolute deed Is claimed to be a mortgap, U. 
01 trutt Or :c:ettlftcui%? oS: acKTIuowli:c:dg2':2:enS 87_ 
of payment of mortgage, from lapse of time, 301. 

as a bar to tor:C:0±liosiIire, tt9. 
In :C:UP12±:c:rt :c:f ,+=l1dlty iIif foreclosure decree, 422. 

gili Jbl JI 0 Le 
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['I'IUI II1JJI8a8 ..... '10 DC'l'IOJII.) 

PBlCB, INADEQUACY 01'. 
u meana of dlaUDI'UlahlDg mortpge from condiUODal aale.17. 

607 

u evidence that deed ablOlute in form wu lDtended u & mort
IBP. 26. 

foreeloeure aale under parcUan'., COIUIel'V&tor'.. or eseoutor'l 
mortgage may be set uide for, 93-96. 

on we of equity of redempUon to mortppe. 285. 
u ll'Ound for I8ttIDg ulde foreclosure we, 440. 
&I Il'OUDd for vaca.t1q t.ruItee'l aale under power. 40. 

PRIORITY, 
of mortpp Uen u aplut judplent Uen, 180. 
u between mortpge and mechaDlc'. lieD, 16L 
u fixed by date of record, 162. 
u between mortpps med the same dq, 1& 
Of tax. and other statutory U8D8, 164. 
of receiver'1 certUlcates, 165. 
Junior mortpp. when enUtled to preced-ce, 166. 
Of lieD of purcbaae-money moripge, 167. 
relative richta of leDlor and junior mortppes, 169-178. 
&I betweeD holden of separate mortpp notel, 188. 
u between lucceu1ve au1pees of same mortpp, 190. 

PROCESS, 
OD IClre f&cfas to forecloae mortpp, 864. 

lMII'Vice on DOD-resident, 855. 
tJerVlce of, in suit for foreclosure, 368. 

nOD-resident defeDdant, 364. 
Dece111&r7 for de1lclency decree, 427. 

PROPERTY. 
covered b,. a mortpp, deecripUOD of, 62. 

reformaUOD of mortga8e &I to, 75. 

PUBLICATION, 
service of proceaa b,.. iD foreclosure luttl, 364. 

will Dot support deadeDC)" decree, 427. 
of Dotlce of foreclosure we, 430. 
of DOUce of sale under power. 468. 

PUBLIC LANDS. 
iDChoate Utle to, when mortpgea.ble, 108. 

PUBLIC POLICY, 
deedl or trust Dot CODtrar,. to, 41. 
combluaUoDl among bidders at foreclosure sale, 488. 

PURCHASE-KONBY, 
advance of, by atral\pr, u ra1alDg an 8qllitable mortpp, 87. 
mortgage for, paramount to homestead .... hts. 118. 
priorlty or lien of mortpp for, 187. 
mortpp for, superior to dower rights, 285. 
breach of cODditioD of mortcale for, u to perfecting title, 870. 
faDure of title u defeuae to foreclosure of mortgage for, 406 . 

..., ,. 
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608 INDEX. 

PURCHASER, 
subsequent, not to be prejudiced by reformation of mortgage, 79. 

eX!E!!E!ntory i:i:ntract, mOi:ttti:~tte of lilti:rest 107, 
caJ1,not claim homestead as against purchase-money mortgage, 
of mortgaged land, right to plead usury, 136. 

lmtti:xi:h milrtgage giveil 2'or gailitling di:bt, 
rights of, as against unrecorded mortgage, 153. 
record of mortgage as constructive notice to, 154. 

rrtUlttt redi:ilidtlon, "Vrilidee." 
right of, to payoff ilinrtgagc:, 294. 
subrogation to rights of mortgagee, 313. 

ilold rnC:!E!dosgc:c: sale, !E!JEght !E!ubrOd!E!Uon, 
m!E!nttilgor, !E!dvers!E! r,,!E!S8c:rrc:Ynn by, dd9. 

as defendant In foreclosure, 388. 
de1kZ!E!!E!cy 4dd, 

roreclr,!E!!E!re wh!E! iliay t35. 
combinations among bidders, 436. 
certidi:ilte or dilrch-!E! to, 4rrr 
title il,rttulrC:r1 tty, 411, 
how atrected by errors, 443. 

revelirlli of 1rrrree. 
lnva?i?iity OK c:ne, 441, 

rule of caveat emptor applied to, U5. 
poBfi!E!!E!illOn ?irrn1lng i:c:?iemptiilil, 44K, 

deed pur!E!?iaser, 
recovery or possession under deed, 448. 
actlsril of fOrr!E!ible 1c:talner, 449. 
writ assii:rc:srce, 

RAIl,?llOAD rrnNDS, 
holder of, takes free from equltiea between original partiea, m. 

RAlrrnOAD tE?i?::MIP .trrrriEB. 
lir!E!rtgagsr srf frasr!E!?ilses 51. 
mortgages on property of, 55. 
i:srsrsrolldi:tsrrt, msr!E!tgages 59. 
r!E!c:c:clossr!E!sr of lirsrrtgaglir ilf, g 2t?iout sri:srt!E!'1D.prrsrsr, 332, 

RECEIVER, 
ilisrrtga?isr '!E!f lan?ic: srf est!E!,isr by, 
recelver'c: i:ertl?isrsrtes msr1i: paltt,iliount exiBrr1tEt2 mOrrrtE188. 
foreclosure against property In pOBll8l111lon of, 365. 

iliOrt?iil?i>a9, srilmpl!E!Knant £'orecl!E!ililre, 
il?i?i'!E!lntilisrilt of, for,sr,lilsure !E!uEt, 40$5, 

grounds for, 408. 
whec:c: mortU!E!?i?:e COUUlir rettsr and UU'!E!11ts, 
appoisr,tment uiter lilc:udossrti: sale, £'10. 
on application of junior mortgagee, 411. 
righ?i?: and ?iilrrea 01, 112. 
dlsc?ilirge 01, tiS. 
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RECORDING, 
of mortgagee., requisites of record, 149. 

description of property, 160. 
statement of amount of debt, 161. 
place of record, 152. 

effect of unrecorded mortgage, 163. 
record as constructive notice, 164. 
effect of destruction of record, 166. 
registration of mortgage under land tI~les act, 166. 
priority of, as fixing order of lIena, 162. 
asslgnmen.ts of mortgages, 194. 
lien of unrecorded mortgage as against purchaser, 263. 
satlafactlon of mortgage, 306. 
certlficate of redemption, 333. 
certificate of purchase at foreclosure sale, 441. 

REDEMPTION, 
equity of, history of doctrine of, 6, 6. 
from absolute deed Intended as a mortgage, 29. 
1088 or relinquishment of equity of, 30. 
from absolute deed, blll In equity for, 28. 
right of, under deed of trust, 44. 
from usurious mortgage, terms of, 134. 
extinguishes lien of mortgage, 167. 
by Junior mortgagee from tIeJl10r lien, 174. 
from tax sale of mortgaged lands, by mortgagee, 231, 23Z. 
b,. dowreas, 239. 
by heir, contribUtion by dowresa, 240. 
from mortgages, In general, 317. 

nature of right of, 317. 
common-law, statutory, and equitable, 317. 
laches barring right of, 318. 
conatltutlonallty> of statutes regarding, 119. 
construction of statutes allowlng, 320. 
what constltutes redemption, 321. 
parties entitled to redeem, 322. 

Junior mortgagees, 823. 
volunteer, 324. 

redemptlon by stranger for mortgagor's beDefit, 326. 
amount required for, 326. 
partial or porportlonate, 327. 
agreement to extend time for, 328. 
redemption after foreclosure Bale, 329. 

In the federal courts, 330. 
by judKtDent creditor, 331. 
railroad mortgages, 332. 

mode of effecting redemption, 333. 
paying redemption money to clerk of U. S. court, 3H. 

suit In' equity to redeem, 336. 
decree, terms, costs, 336. 

39 
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['I'JIII JWJIBDII ...... '1'0 8.c'1'1OJfLl 

lUIIDIDIP'l'ION~tIDuecL 

contribution between redemption .... 837-8'L 
aecountIDg b7 mort&aPe, MZ-8'7. 
provlalon for, III foreclosure decree, dO. 
rfchta of, cut off b7 truatee's we UDder power, 471. 
on foreeloaure III federal courta. '9Z. 

lUDFOlUIATION, 
of mort&acea, III eqult7, 76. 

as to mlatakes of law, 76. 
eqult7 will not create new contract. n. 
mortpp of married woID&D, 78. 
IIlteneDiq rlahta of third p8l'IIOu, 79. 
cancellation of mortgage, SO. 
ma7 be pra7ed III bUl for foreeloaur8, •• 

of master's deed to foreeloaure purchaser, 447. 
ltJILATIONSH'IP, 

. of partles, as CODBlderatlon for mortpp, 128. 

RIII.EASB, 
of trust deed, on p&7IDeDt of debt aecured, '7, 41. 

compelllDC trustee to execute, '7. 
UDauthorlaecl, b7 trustee, effect of. 4B. 

ot homestead. In mortgage. 118. 
b7 mortgagee, after .... pment of mortpp. 101. 
of dower, b7 JolDlq In mortga&e, 288. 
ot llabUlt7 of morip&or on we of eqult7 of redemptlcm, Ja. 
of Ilen of mortpp, 270. 

con81deratlon for, Z71. 
form of. 272. 
authorlt7 to make, m 
condltlonal, 27'. 
as to part of mortgaged proP8ri7.276. 
8ucceaalve partial releaaea on pa7ment of lutallmente, 171. 
elfect of, on junior llen8. m. 

ot eqult7 of redemption to mort&a8ee, J81-J86. 
on pa7ment of mortgage debt, BCK-309. 

RBLIOIOUS CORPORATIONS, 
mortppa on Propert7 of, 66. 

R,1DIIAINDER, 
estates In, are mortgageable, 1M. 
remalnder-man entltled to redeem, 8J2. 
contrlbutlon b7 Ilfe-tenant, MO. 

R.1!DIOV AL, 
of trustee In deed of tru8t, ... 

RENEWAL, 
of mortgage, b7 taking new mortpp, 271. 
change or substitution of aecurltlea, 279. 
eztenalon of tlme of pa7ment, 280. 

as defeD88 to forecloaur8. '06. 
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['I'BII JrUIDD8 ...... '1'0 UC'I'IOIlI. ] 

BBNTS AND PROFITS. 
rlsht to, under abeolute deed taken u aecurlt7, 21. 

under trust deed In the nature of a DlOrtpp, K. 
when covered by mortpge, 120. 
appUcation of, to p&7ment of lUes, m. 
rlsht to, before breach of condltlon, 260. 
charged to mortpgee In poaaeaalon, 144. 

meuure of, 8K. 
collection of, by receiver In forecloeure, 408-413. 
pendlng period for redemption, right to, U8. 

RBPAIRS, 
dut,. of mort.pgee In poueulon u to, 3.2-
allowance for COlt of, on accounting, 848. 
by receiver In foreclosure lult, 412. 

REPORT, 
of forecloeure sale, by muter, .38. 

RES JUDICATA, 
u defense ln forecloeure sult, .06. 
conclualveneae of forecloeure decree, m. 

REVERSION, 
estates ln, are mortgageable, 103. 
reversioner entitled to redeem, W. 
contribution from Ufe-tenant, 840. 

REvIBW, 
qf decree of forecloeure, .18. 

ROMAN LAW, 
nature and lncldents of mortgages ln, 2-
ln1IuenC8 of,. on English law of mortpgel, 3. 

S. 
BALB, 

condltlonal, dlatlngulahed from mortgage, 11-18. 
with qreement for repurchase, 1L 
abeolute In form, when treated as a mortcaP, 19-U. 
b,. holder of equltable mortgage, rights of purchuer, 82. 
power of, In deed of trust, 40. 

In mortgage, 49. 
and aulgnment of mortgages, 179-202. 
of eqult,. of redemption, effect on dower rights, 237. 
of mortgaged property, rights of parties, 252-266. 

sale "8UbJect to" mortgage, 255. 
aaeumption of mortgage by purchaser, 256. 

of part of mortgaged land, order of llablllty on foreclosure, 26 •• 
land sold In parcels to different purchasers, 265. 

judlclal laIe of mortgaged landa, 266. 
01 mortgaged landa on partition, %67. 
01 eqult7 of redemption to mortgagee, 281. 
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612 INDIIX. 

[TS. 1roJIII ... JlU'D'I'O UC'l'IOIII.) 

SALlII-Contlnued. 
on foreclosure. redemption after, 829. 

appointment of receiver after. (l0. 
decree for, on foreclosure. (l8. 
under decree of forecloeure. 429-4U. 

formalities of Bale. U9. 
notice of sale, 480. 
time and place of sale, 480. 
adjournment, 431. 
order of sale, 432. 
sale In separate parcels. 483. 
setting off homestead. 484. 
who may purchase. 436. 
comblnatlou among bidders, 438. 
rights and liabilities of bidders, 437. 
report and conflrmatlon of sale, 488. 

\! setting aside sale. 439. 
Inadequacy of price. 440. 
certlflcate of purch.... 4U. 
rights of purch ... r. 44Z. 
title acquired by purchaser. 442-
rlghts of purchaser where sale lnftlld, H4. 
recovery of poesealon b,. purchuet, «8 .. 60. 
dlBtrlbution of proceeds. 468. 

on forecloeure of trust deed, 464-486. 
who may execute the trust, 466. 
notice of. 468. 
tlme and place of, 469. 
personal presence of trustee requlred, .,0. 
conduct of, 471. 
order of, 472. 
terms of. 473. 
adjournment of, 474. 
who may purchase, 476. 476. 
effect of, 477. 
how affected b,. defects or lrreplarltlea, 478. 
setting aside In equity. 481. 

for Inadequacy of price, 482. 
laches barring rel1~f. 483 

SATISFACTION, 
unauthorized entry of, by trustee In deed of trust, 47. 
entered by mortgagee after assignment of mortgage, IOL 
on payment of mortgage debt, 304-309. 

form of, 304. 
entry of, on margin of record, 305. 
penalty for failure to enter, 306. 
fraudulent or forged entry of, 807. 
cancelling entry of, 308. 
release of trust deed. 309. 
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[TBlBt HUKBElBtlS RBIrBlS 

remedy by, concurrent with bUl for foreclosure, 348, 352. 
forlSeklSlSDre 353~3{U. 

SlDAL, 

lSUstUto,lS prolBtllSlilBtns, 
process and service, 354. 
lBtlBtn-reslifilSnt dlS£'lSlBtdant, £,fi5. 
fiXttlntUr'lS right actllBtlBt, 358. 
parties, 357. 
fileadlnfilS, 368. 
'£'tt£,enslSlS, £'69. 
judgment, 380. 
lSlSecUtlOO, 361. 

UnUttfi StatlSe eourt, 3n. 

mOkttttge undH, lSnfoo';olBtble eqult3, £'4. 
necoelS3ry olSlldltlS of mttotkoge iaw, 
of corporation, to be amxed to Its mortgage, 81. 
ass±gnment mortfittfie to undoe, 182. 
relo,oott of iliK'OtgagO be lBtlBtfier, 2£'fi, 

SECOND MORTGAGE, 
See "fiUDloo ?3.ortg'lBt30ili!' 

fiUUIOU ±30RUU,fiGE£'±, 
rights of, as against junior mortgagee, 189-178. 
allomlSlBtce aollc±tfoo's fef; to, Iorecic4!"dl"e 

456, 
SERVICE, 

of taciH to foelBteloBe ililBtrtga~, 364. 
non'lSooldenfi fiofen%Ittilt. 363, 

of proceu In BUIt for forecloBDre. 383. 
ililn.-resldont dofoildant, 364. 
ilOceBl18lifi for 3ilfidenofi fiecree, £'37. 

SET-OFF, 
on oolee faUo~lS to ±3oocloso iliortfiilfiil, 369, 
In In efiilz ty til filreclttlStt, 407. 

SIGNATURE, 
of iliilnga3lSlS, esseet±ill to iliOrtgafiO, 31. 

613 

mOE'tfioge not %dgntfi i%Y grililtor, ilifitn enfotceablO In eqzz±tfi, 34, 
of mortgagor, forgery of, as invalldatlng mortgag~ 142. 

3£'±LICIUOR'S 
covtilttnt lil iliort£,±Ofitt for fioymeilt of, 6I, 

not usurious, 131. 
alloiliilnce 5n fOilili;TIOSUtO tult, 453. 

omount, £'£'4. 
on foreclosure of trust deed, 457, 484. 
alloil%ttilce on fOk'OOX08urO fedootti COUk't, 494. 

pi'END'fiURIFTfi, 
mortgages by conservators of, 94. 

ttnw autfiilrlzefi, 
fiow fott£,±osed, 
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SPOLIATION. 
of a mortpp. etreet of. 'II. 

STATII, 
.. defendant In foreeloeare. 391. 

STATE COURTS. 
lis pendena In, no bar to foreclosure In federal courta, 418. 
C&DDot review or vacate decree of federal court. '96. 

STATUTE OF FRAUDS. 
does not prevent proof that a.beolute deed ... IDtended .. a man
.... 28. 

STATUTI! OF LIMITATIONS. 
atatutOl'7 llmltation .. to forecloeUl'88, 8'11. 
action after debt Is barred at law. 3'1'1. 
clrC1UD8tancea arresting the statute. 3'18. 
adverse po8B88Blon, 379. 
ID cue of deed &beolute ID form. 380. 

STATUTlIlS. 
statutorr form at mortpp ID I11lnols. 'l1. 
authorlzlDc mortppa b)' pardlana, 98. 

b7 coDB8nators, No 
b)' uecutors, •• 

prohibiting naur)'. 1J8. 
avoldlq pmbllDc contracts. 1f'l • 
.. to recordlq of mortpgea, 1f9. 
.. to realBtration of laDd titles. 156. 
as to defensee apinst aasipecl mortpp. 198. 
lmpoelq pault)' for fallure to satlsl)' mortpp of record, _ 
replatlnc redemption, constltutlonallt)' of. 819. 

construction of, 320. 
&llowlDc redemption after forecloeure sale. 129. 
relatlnc to foreeloeure b7 aclre taclaa, 368. 
dectlDC rlcbt of foreclosure. vaUdlt7 of. 369. 
llmltinc time for forecloeare of mortpgea, 8'16. 
replating foreclosure of trust deeda, "2. 
of atate, do not llmlt jurisdiction of feden! courts, GO. 

STOCKHOLDERS, 
of corporation, CODB8nt to execution of mortpp, D. 
ma)' take mortpp on propart7 of corporation. 6(. 

cannot take ackDowleclsment of mortp.ge clven to corporation, It. 
not neceBBar)' parties to bill for foreelosure of mortpp a&alDBt 

corporation. 387. 

STRICT FORECLOSURE, 
not allowed on mortpp b7 cuardl&D or ezecutor. 91-91. 
decree of, when rendered, U,", 
when not proper, U6. 
C888B excepted b7 statute, U6. 
frame of decree for, '1'1. 
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SUBROGATlON, 
origili of goctrilili of, Roman 2, 
of Junior mortgagee paying ftrst llen, 172. 
of ]m,urn4l1(~ C"m~g gayilig 10l§ to m"rlpgt4l, 211, 2180 
on gli1m""t of mortgage, general doctrine of, 310. 

on partial pa,ment 311. 
whu unUilug to, 312. 

purchaser of mortgaged premises, 313. 
gUrCgliUur volt foreClt,tUre u~ule. 

utranger advancing money to pay mortaage, 316. 
volunteer not entitled to, 316, 

St1RETj:-, 
consideration of mortgage given. by, 126, 
lnd"mnltg mottguge gl"en 1270 
vendor of mortgaged lands liable !'S. 263. 
of m"rtg"liur, tgiht lay m"rtgagu, 294. 

right Or sUgrogatEon on payment, 312. 
right to redeem from mortgage, 322, 

wh"" riggt to tnneclrtun lndnmnltli mortggge unnruee, 370. 
of mortgagor, as defendant In foreclosure, 381. 
no gli,ree ror 3ngclenng agliLlitlt, 

SURPLUS, 
on iuteCI,tunre, 3nweu nightu 2flo 

31strHmUon of, frg. 
rights of junior lIenors, 461. 

on tUlitteu'n saln unduu POWuu, f8t, 

TACKING, 
doctulne 

TAXATION, 

T. 

apuXfed to rtortgnliPS, rz3. 

of rturtgages, 
~ot Invalid as dOUble taxation, 220. 

sltus of mortgages for uurpouus of, 2Z1. 
rtortli"lies gnld bg non~,ug31delitn, 22t, 223. 
mortgages in hands of local agents, 22f. 

&8Buttmelii of iu"ns on mortlinged IUlids, g26. 
relative rank of tax Uen and mortgage llen, 226. 
panment ,tf taxu15 by mnrtgagnr, 227, 
elfud of clannu In mortgnge, 211. 
payment of taxes by mortgagee, 229. 
tax tlile m015tgugeg l"ndn, 130. 
notice of redemption from tax sale, 231. 
redumptinn frort tax 15ule bli mortli"uee, 1512. 
PUio"gaSe outninndlnli tax tztle bg m015tgngee, 132. 
sult to set aside tax sale, 233. 
hollur of tux tUln not ""titxn"g to n15geeu' from mortunue, 
tax title cannot be Utlgated In foreclosure suit, 392. 

litiz6 
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616 INDEX. 

TAXES, 
CO'\l45:E3.&11t :l45r P&45ilient ,'\If, 145 iliort~re, 228~ 

not usurious, 131. 
11e45 45f, ilib45n 1l'!l[1fEUlloeet to mO~ee, 14>t, D6~ 
on mOrQriiiiell, 
on mortgaged lands, 226-229. 
1&1'\1 (Rf m(±ng&ll;e4> lan4>±± fo'\l, 230-4>Rt~4>. 

allowance for, on redemption, 326. 
45n acs::euntieRt by iliortRte4>ee, 4>4>6. 

fanure to paJ, &8 giving right to foreclOiie, 372-
payment of, b;V receiver In foreclosure, 412 

for Ufe, estate of, fa mortgapable, 106. 
leLm4>old ±±±±tat'\l m'\l,RtRg&g±±e4>le, 14>6. 
redemption bJ, 322. 
for HKe, re4545rt1loe±±±±, coeRtRlibutlion b45$:4';Oee45, 340. 
lease by iliert4>4545'\1e 145 potIII±:4[[[lon, 4>419, 
rights of, on entry b;V mortgagee, 360. 
In 45±±~±±li45n, partH to fe±±eclos45±±±± 845lt, 390, 
attornment to receiver In foreclosure, 41Z. 
of iliertg;~Jr, '\I'£45hta f0454';0451OS45m pU45'\1hue1f agai45RtR, 

TENANTS IN COMMON, 
moRtRgq:;age un4>,45ld45b '£etey45m OK, 4108. 
partitIon mOr±6"'&g±±d lan,145, 267. 
right of redemption b;V, 322. 
coeHrbuUee be$;4';Oi!eIl, 4>4>8. 

TENDER; 
of 451:esney pa45RtRent mORtRg&ge, K03. 
on bill In equity to redeem, 336. 
eff'\l,;$; of, for45'\1108ures 4>roeeedin4>±±, fOL 

TIMBER, 
growing on mortgaged land, right to, 118. 
cutt£esg or &8 wmie bd mortit'egor, Kf7. 
cutting of, by mortgagee In possesSion, 3f2. 

r l451E, 
of holding foreclosure Ale, f30. 
of '\I45ie uesb±±r d±±454> of t±±ust, 469. 

TIME OF PAYMENT, 
right to anticipate on partial default, 372. 
&8 d45ed dec454545 of 1ereclu±±ure, 

TITLE, 
of ili45rtgadee at ±±omiliesn 184';0, 4. 

under laws of I1Unols, 7, 2f6. 
dew l:45rmlnei45d, 

vesting In trustee un4>e±± d:~::;'K of Eili±±St, 
covenants for, In mortgage, effect of, 67. 
whet Sp8r4545 of, mortH±±geadi45, 104> 109. 
adverse, cannot be tried In foreclosure suit, 392. 
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TITLE--Continued. 
defect or failure of. &8 defense In forecloeure, '08. 
acqu1red b,. forecloeure purchaser. ~. 

how affected by errors, 'f3. 
b,. reversal of decree, 4f3. 
by Invalldlty of sale. "f. 

mIe of caveat emptor applled to forecloeure purchuer, ••• 

'J1lTLE-DmEDS. 
mortpp by depolit of, II. 

TORRENS ACT, 
registration of mortpgea under, 166. 

TORTS, 
mallclous proeecutlon of foreeloeure sult. 369. 

TRUST DEED. 
In the nature of a mortgage. nature and character of, 40. 

not contrary to law or publlc pollcy. U. 
rights of holder of obllgatlon secured. f2. 

ldentlflcatlon of. f2. 
legal tltle vested In trustee. '3. 
effect of unauthorlzed release by trustee. U. 
conveyance by trustee, effect of. 43. 
estate reJIllllDlng In grantor .... 
what persons competent &8 trustees. 45. 

foreign corporatlons, 45. 
removal and substltutlon of trustees, f6. 
powers and dutles of trustees, 47. 
release of deed on payment of debt, f8, 309. 

dellvery of, 89, 90. 
appointment of recelver on foreclosure of, 408. 
aollcltor's fee on forecloeure of, 457. 
foreclosure of. 462-485. 

statutory provlslons, 462. 
by suit In equity. 483. 
by sale under power, 464-485. 
who may execute the truet, 484. 

delegation of authority. 465. 
power of sale In mortgage, 488. 

the power to sell, f67. 
notice of sale, 468. 
tlme and place of sale, 469. 
presence of trustee at sale, f70. 
conduct of the sale, 471. 
order of sale, 472. 
terms of sale, 473. 
adjournment of sale, 474. 
who may purchase, 475. 
purchase by mortgagee at his own sale. 478. 
effect of tlale under power, 477. 
effect of defects or Irregularities, 478. 
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TRUST DEE~AJPktiJPkJPke(t 
deed to purchaser, 479. 
tr'UiSU:;~'s +:3:eeil &Ii evidence, 480. 
aetUtkil lJPkidJPk sa,e, il81~ 

Inadequacy JPkf ilrlc~, 4il2. 
laches barring reUer. 483. 

CCiite iiillil expermea, 484. 
di"1poF§LtlJPkJPk sm1l1JPk8, ilSfi, 

forecl08ure In federal court, jurladlcttltln ,ilep~l!'ldlng JPkn JPkltt~hlil of 
parties, 488. 

TR"US'1'EE IN BUNKRUPTCY, 
rlgilta JPkf, 2UI +:+:gIil%lst 1Wr8CJPkrdu;l mOrtgage, lt3. 
of mort,pgoe, u pa,-ty to K<:1C'~loolire euZt, :',67, il9a, 

TRUSTEES, 
in deed of trwIt, legal tiUe vested In, 43. 
UIleutilorl"1ed reX*2la&Ll bil, eUect of, 43. 
eOlieee«n~~ e+:ltb«ut authoeity, eil+:+:ct «f, t4. 
who competent to act as, 45. 

llliiOlvent or Irresponsible trustee, 45. 
beldeR' oJ? 1?he debt f'3+:+:CUeed, 45~ 
non-res1dent-~, 46, 
foreign corporations, 46. 

rewovel IOJld "1Ubiitltlltl«n ot, 
a\:«en{;e remeeali of truete€i, 4t~ 
ret!lgnatlon, 46. 
death of IIOle trustee, 4&. 
deklth of «ne tr","1tc'il, il'ewer 
neille::} Oe re1'u8,JPkI tilU8~~ 

powers and dutles of, 47. 
acceptance of trust, 47. 

aurnJPkor, .e. 
Ehet, ~6 

u reilJPkef'3entklthe oJ? tbJPk putlea, J?T. 
nli authoe1ty to 1!'8C::lve P8ym€lnt lif debt,4d, 211+d. 
unauthorized entry of satisfaction by, 47. 
execution of release on payment of debt, 47, 48. 
tr€llJt ':;3neot dne deleJ@:&t€ld, d7, t65, 

of rellgloe€l cerporation, m{trtg-",ge by, 56~ 
delivery of mortgage to, 89, 90. 
poe+:er (pf, to mOr'..g&jje trw>t Pii>p&rty, 9t. 
2U11%!gnrne€lt OK m€lrtgn~e bl{, !tt. . 
no authority to release deed of trust, 273. 
as parties to suit for foreclosure, 386, 463. 
executk,n ef ~=;)wer sale by, t64. 

CB+:f'3not d+slegJPkte 05utbo€lLty, 46d, 
must be present at sale, 470. 
power to adjourn sale, 474. 
ca€lDOt be purche~e.til, tt5. 
gh£nb d",,:'!d d05rcbu€lr, d79, 
deed of, as evidence, 480. 
coeta and commissions of, 484. 
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TRUBTN~~" 
§8I~:&:IIeDt tf, Itt. 

ULTRA VIRBB, 

INDia. 

aa ttttJl88 5talJUt; mortt=P tOl];5;Z;FtIbti;Z;iKi" &4-
Dation" baDJre aa m0rtPCee8, IO!. 

m,wI)UE tt;sFLUt~N,w;U, 
nUdity of mortgage obtained by, 148. 
aa deftlllle f055iKilosu:rZ'?, 40t" 

UNITED STATES COMMISSIONER, 
may t;;ke 551mo=:Rtdcm55t ot =:ortu;,re, 

anotttr sUtt, 86. 

UNrntD tTATTS CTURTS" 
jur1&dlction on foreclosure of mortgages by guardians, 98, H. 
rule of, aa to equities on aaslgnme5t ot g;ort~ge, 
=:ust iKiUO=: redeg;ttloli lind55 statt ttat;z;it, 8it" 
payment of redemption money to clerk of, 384. 
allo=:5lice attoFtIbey't tees fort=tlosutt, 462" 
foreclosure of mortpgeB In, 486-496. 

Us peDdtns In ttate t=:urt ;z;o ba5" 486" 
FtIb=t!gng;tnt cred§tors lilider ti;z;te 4tt. 
jurisdiction depending on diverse citizenship, 488. 

sullii ty &trllignt5" 489. 
jurisdiction Independent of state statutes, no. 
trocedtt5 cori,trm111g to 5Ute ;Z;liPctl5li, 49T 
UR;z;wlrd redtg;ptiOg; 492. 
decree for dell.clency, 498. 
;z;tTtrDttt' fliPt" 494" 
writ ot aas1stance to purchaser, 496. 
dS:Tree iKi;z;t reiKiEeWtt or VJ2::fLted ty STEt5 COEEit':,s, 

USURY, 
=:ortTE"geB airrzted lag;t t~EEti~ 128" 
commRulons of troker or &cent, 129. 
Interest on overdue Interest, 180. 
zrrgretg;ent pat tttoliPty's 
agreement to pay taxes and InlJ1U'aDC8, IlL 
t;z;ntFtIb5is EoaD =:'\8OCE5UODB" t82. 
coD1l.lct of laws, 188. 
reUef In equity on blll to redeem, 184. 
;z;battg;ent on !treclt5ure, :4t6. 
right of mofigagor's grantee to plead, 186. 
rlgM rt jut1tr =:trtgarliP to tRead" t87. 
judgment creditor cannot set up, 187. 

defense to scire taclaa to foreclose mort~" 369. 
dt!tD8e suit for ft5ecl~5;z;re, 

litiz6 
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V. 
VACATING, 

decree of foreclosure, 423. 
sale on forecloBure, 439. 
sale under deed of truBt, 481-483. 

VALIDITY, 
of corporate mortgages to directors or Btockholders, 64. 
of mortgage, as affected by fraud, 138-142. 

by undue Influence, 143. 
by duress, 144. 
by illegality of conBlderatlon, 145-147. 

what law governs, 148. 
of senior mortgage, Impeachable by junior mortgagee, 17L 
of decree of foreclosure, 422. . 

VENDEE, 
under executory contract for purchase of land, may mortgace hIa 

Interest, 107. 
cannot claim homestead as agalnBt purchase-money mortgase, 113. 
of mortgaged land, right to plead usury, 136. 
rlghtB of, as against unrecorded mortgage, 153, 253. 
record of mortgage as conBtructive notice to, 164. 
of mortgaged landB, liability of, to mortgagee, 252 

purchase "8ubject to" mortgage, 255. 
aaaumption of mortgage by, 256. 
estoppel to deny validity of mortgage, 358. 
personal liability of, 259. . 
mortgagee'B right of action against, 260. 
lIablllty of purchaser by meane conv&J&DC8B, 261. 
right to payoff mortgage, 294. 
8ubrogation to rlghta of mortgagee, 813. 

at foreclosure Bale, Bee "Purchaser." 
of mortgaged land, redemption by, 822. 
contribution between BucceBBlve vendees, 8U. 
of mortgagor, adverse pOBBeBBlon by, 879. 

as party to foreclosure Bult, 888. 
deficiency decree ap.lnat, 428. 

VENDOR, 
title of, under executory contract of sale of land, 18 mortppable. 

107. 
of mortgaged landB, lIabUlly of, to mortgagee. 262, 26l. 

VENDOR'S LIEN, 
Implled, not aaaignable, 38. 
expresB, enforceable as a mortgage, 88. 
holder of, entitled to redeem from mortgage, 822. 

VOLUNTARY ASSIGNIrIENT, 
for creditors, dlBtlngulahed from mortgage, 10. 
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VOLUNTEER, 
pa7lDent of mortgage by, 294. 
no right of subrogation In, 316. 
no right to redeem from mortgage, 324. 
redemption by, for mortgagor's benefit, 326. 

W. 
WAIVER, 

of right of redemption, In advance, Invalid, 8, 281. 
of right to plead usury, 128. 

621 

of mortgagee'l right to declare whole debt due on partial default, 
374 .. 

WARRANTY, 
covenants of, In mortgage, effect, 67. 
on assignment of mortgage, 202. 
none Implied In master's deed to foreclosure purchaser, 447. 

WASTE, 
by senior mortgagee, remedy of junior lienor for, 170. 
action for, by assignee of mortgage, 191. 
by mortgagor, restraining commlaalon of, 247. 
remedies of mortgagee for, 248. 
by mortgagee In p0BBe88lon, 342. 

WIDOW, 
of mortgagor, dower rights of, 234. 
redemption of mortpge by, 239. . 
contribution by, on redemption by heir, 240. 
payment of mortgage debt by, 294. 

right of subrogation, 312. 
redemption by, 322. 

WIFE OF MORTGAGOR, 
joining In mortgage with power of sale, 49. 
acknowledgment of mortgage by, 86. 
mortgage executed by, under coercion, 143. 
dower rights in mortgaged lands, 234-242. 
al defendant In foreclosure, 394. 
deficiency decree apiut, 428. 
purchase by, at foreclosure sale, 435. 

WILLS, 
see "Devisee," "Executors." 

WRIT OF ASSISTANCE, 
to put foreclosure purchaser In possession, 450. 

issuing from federal court, 495. 
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