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PREFACE.

The following pages contain a complete and systematic dis-
cussion of the law of mortgages of real estate, including mort-
gages with power of sale and trust deeds in the nature of
mortgages, as the same is regulated by the statutes of the State
of Illinois and formulated and applied by the courts of that
jurisdiction. Citations will be found to all the reported de-
cisions of the courts of Illinois, including those contained in
volume 200 of the reports of the Supreme Court and volume
105 of the Appellate Court reports, so far as they are applicable
to the general subject. References have also been incorporated
to the decisions of the United States Supreme Court in cases
appealed from Illinois, and to the rulings of the inferior fed-
eral courts sitting within the State. In addition, numerous
decisions of other states have been cited, not as ecumulative to
the Illinois cases, nor in relation to rules or principles already
well settled by the courts of Illinois, but in reference to those
details of the law of mortgages as to which the home tribunals
have not yet fully expressed themselves. With a view to pro-
mote the utility of the work, as a manual of the law of mort-
gages for use in all the courts where the Illinois practitioner
may have occasion to plead, a chapter has been added on Mort-
gage Foreclosure in the Federal Courts, having reference par-
ticularly to the jurisdiction of those courts in cases of this
character and to the extent to which their proceedings and de-

crees are governed by the local laws or practice.
H. C. B.

Washington, D. C., September 1, 1903.
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THE LAW OF MORTGAGES

AND

DEEDS OF TRUST

CHAPTER 1
THE NATURE OF MORTGAGES.
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§1. Ancient History of Mortgages.—The practice of pledg-
ing landed property as security for the payment of a debt was
familiar to many of the nations of antiquity. Various attempts
have been made to trace the legal conception of mortgages to-
a primitive source, but never with any marked success. It has
been plausibly suggested that the Greeks and Romans may
have derived their notion of this species of pledge from the
Jews, and the Jews in turn from the Egyptians. But no certain
knowledge on this point is now possible. Nor is it at all neces-
sary to assume that this idea of extrinsic security was in any
given case derivative. It may very well have been of spon-

taneous origin at different periods of history and among va-
1
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rious peoples. Two fixed ideas must become established in the
legal history of any people before the evolution of mortgages
may be looked for; first, that of borrowing and lending, and
second, that of individual ownership of property. But when
civilization has advanced so far as to include these two con-
cepts, it is inevitable that men should proceed to the further
idea of pledging property, as a security collateral to that of
the promise of the debtor, for the repayment of the debt or
the discharge of the obligation. ‘‘Pledges or pawns,’’ says
Coote, ‘‘were probably known to the earliest nations. As soon
as men recognize the rights of property, their necessities will
suggest the idea of pledging that property as the ready means
of supplying their wants without parting with their absolute
ownership. Their immediate personal property may be the
first objects of pledge, afterwards articles of merchandise and
barter, and ultimately land.’”

But the question of the historical origin of the law of mort-
gages is of interest only to the antiquarian; and, with a single
exception, no practical advantage is to be derived from study-
ing either the history or the learning of the nations of the
ancient world on this subject. There is, however, one elder
system of law which, in this particular, has exercised a pro-
found influence upon the English jurisprudence, insomuch that
it is impossible, at the present day, to form an accurate and
complete conception of the nature and legel incidents of a
mortgage without an understanding of the corresponding fea-
tures of that earlier system. There are indeed writers who
have not hesitated to affirm that the English law of mortgages,
in its most essential characteristics, was directly borrowed
from the civil law of Rome.? While this is perhaps too broad

1 Coote, Mortgages, 2.

2 Thus, in Gilman v. Illinois &
Miss. Tel. Co.,, 91 U. 8. 603, the
question being upon the effect of
certain mortgages, it was remarked
by Judge Swayne that ‘“the civil
law is the spring-head of the Eng-
lish jurisprudence upon the subject
of these securities.” So, in Long-
with v. Butler, 8§ Ill. 32, Judge
Koerner observed: ‘It will be con-
ceded by all who have any know-
ledge of the Roman law that the

equitable doctrines now prevailing
in regard to mortgages have been
derived from that source. The civil
law, in this as in many other in-
stances, has been the great armory
from which the courts of equity in
England have supplied themselves
with the most efficient weapons to
ward off the severities of the stern
and unrelenting common law.”
“The system of mortgages was
much affected by the doctrines of
the civil law, acting through the
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a statement, it is at all events well established that our pres-
ent system of jurisprudence, so far as it relates to securities
of this kind, was very materially colored, in its early stages
of growth, by the infusion of elements derived from that
source. We deem it important, therefore, to invite the reader’s
attention to a brief review of the leading principles of the
Roman law of mortgages.

§2. Roman Law of Mortgages.—The earliest form of prop-
erty security in the Roman law (in use as late as the time of
Gaius, but obsolete before Justinian) was called ‘‘fiducia.”’ In
this species of contract, both the title and the possession of the
property pledged were passed to the creditor by a formal act
of sale, there being at the same time an express or implied
agreement on the part of the creditor to reconvey the property
by a similar act of sale provided the debt was duly paid. The
fiducia, however, was found to operate very much to the dis-
advantage of debtors. For the creditor, being the legal owner
of the property, could sell or pledge it, or otherwise deal with
it at his discretion, subject only to his obligation to reconvey
upon payment of the debt, for the breach of which obligation
the debtor had only an imperfect remedy. Again, in conse-
quence of the passing of title to the creditor, the particular
article of property could be subjected to but one incumbrance
at a time. Moreover, upon default in the payment of the debt,
the property became absolutely vested in the creditor without
any form of foreclosure and without any right of redemption
in the debtor? The analogies between the fiducia and the
strict common-law form of mortgage before the intervention
of equity cannot fail to suggest themselves to the reader. In
course of time, this form of security gave place to that known
as ‘‘hypotheca,’’ while the contemporary contract of ‘‘pignus’’
or pawn underwent a corresponding development.

In the later period of the imperial Roman law, the two dis-
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court of chancery; and a mortgage
is now a security founded on the
common law and perfected by a
judicious and wise application of
the principles of redemption of the
civil law.” Scrutton, Influence of
Roman Law, etc., 167. As to the
influence of the Roman law on the
development of the equitable doc-

trine of mortgages, see, further,
2 Story, Eq. Jur. §§ 1005, 1011, 1013;
4 Kent, Comm. 136, note; 1
Browne, Civil Law, 200-210.

s Mackeld. Rom. Law, §3834;
Thomp. & J. Mod. Rom. Law, 182;
Hadley, Rom. Law, 201-203; Poth.
Pand. tit. “Fiducia.”
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tinet forms of security known respectively as ‘‘pignus’’ and
‘‘hypotheca’’ were in general use. The former was a con-
tract by which a lien was created upon specific property as
security for the payment of a debt or the performance of some
other obligation and the possession of the property pledged
was delivered to the creditor, to be retained until he should
receive satisfaction. In the contract of hypotheca, on the
other hand, the possession remained with the owner, and the
lien was created by the mere agreement of the parties without
tradition of the property.# The latter form of mortgage was
supposed to be derived from the ‘‘jus gentium,’’ that is, not
from any legal conceptions peculiar to the Roman people, but
from the general juristic notions which were assumed to be
common to all peoples. But as is shown by the etymology of
the name, it was probably borrowed, in whole or in part, from
Grecian sources.® Although, in a certain general sense, the
‘“‘pignus’’ of the Roman law may be said to correspond with
our pledge or pawn, and the ‘‘hypotheca’ with a real-estate
mortgage, it must not be supposed that the difference between
these two forms of security depended in any degree upon the
character of the property upon which the security was given.
It is probable that personal property was more usually sub-
jected to the contract of pignus than immovable property; but
lands as well as chattels might be impignorated, and, on the
other hand, personal effects as well as landed estates might
be hypothecated. The true distinction was founded upon the
question of the delivery of possession to the creditor or its re-
tention by the debtor.

As to the subject-matter of the cortfact, any kind of prop-
erty which possessed value, so as to furnish security to the
creditor, and which was susceptible of alienation, whether it
was real or personal, corporeal or incorporeal, might be pledged
or hypothecated, including not only landed estates, but also
servitudes, choses in action, and property already held in
pledge.® Nor was the mortgaging of after-acquired property
unknown to the Roman law. It was held that one who was
not the owner of a particular property at the time might give
a valid mortgage upon it, if this was done with the cenmsent of
the real owner, or if the mortgagor gave the security on the

¢Dig. 13,7, 9, §2; Inst. 4, 6, § 7 5 Thomp. & J. Mod. Rom. Law,
in fin.; Dig. 183, 7, 36, § 1. 184. ‘

¢ Mackeld. Rom. Law, § 336.




§2] THE NATURE OF MORTGAGES. b

condition that he would become the owner of the property.
The pledging or hypothecating of another’s property gave an
‘‘actio utilis’”’ when the pledgor subsequently became the
owner.” Also, if the mortgagor, at the time of giving the mort-
gage, had not a perfect title to the property pledged, but was
merely a possessor by an incomplete title of prescription, he
might continue and complete the prescription while the prop-
erty remained under the pledge, and of course his title thus
acquired would inure to the benefit of the mortgagee.®

The contract of pignus or of hypotheca was always regarded
as an acecessory and not a principal obligation. It was based
upon a claim or consideration which it was designed to se-
cure, and which might be either such a claim as would be
enforceable by the strict law or such as rested only upon a
moral obligation; but the validity of the claim generally de-
termined that of the security. In other words, the mortgage
must be based upon a valid consideration. It was not neces-
sary, however, that there should be a pre-existing or con-
temporaneous obligation on the part of the mortgagor. For a
pledge or hypotheca could be given for an anticipated claim
or one to be thereafter created.® The consideration might also
be collateral ; as where a mortgage was given by way of indem-
nity to one who had become liable as surety or guarantor for
the mortgagor.’® When a pledge or hypotheca was given it
secured not only the principal of the debt, but also the interest,
costs of suit, if any, and any expenses incurred by the mort-
gagee in relation to the property pledged, and also a penalty
for non-payment if any were agreed upon between the parties
at the time of the contract. But if the pledge was expressly
given for securing only the principal or the interest, or a part
of the debt, it was liable only for that for which it was given.11
And it appears that if the creditor was in possession of the
property, he could not be compelled to surrender it until he
should have received satisfaction, not only for the particular
debt, but also for any other unsecured claims which he might
have against the debtor. But this was allowed only as be-
tween the parties, and not as against subsequent creditors.!?

The mortgagor continued to be the owner of the property.

7Dig. 20, 1, 16, § 7; Dig. 13, 7, 41. 10 Dig. 13, 7, 9, §1.
sDig. 47, 2, 19, §6. 11 Dig. 13, 7, 8, prin.,, §5; Dig.
* Dig. 20, 1, 5, prin,, §2; Dig. 13, 13, 7, 11, §3.

79, §1. 12 Code, 8, 27, 1.
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In the case of an hypotheca, he was entitled to retain the pos-
session of the property and use it as his own and take the
issues and profits. In the case of a pledge, as already stated,
the possession passed to the creditor, but he was required to
account for the profits or products received by him, unless
there was a special agreement by which he was given the right
to take the issues and profits instead of interest, in which case
the contract was called ‘‘antichresis.’”?* And the mortgagor,
unless there was a special agreement to the contrary, retained
the right to alienate the property pledged or hypothecated,
but subject to the lien of the mortgage.1¢

The nature of the mortgagee’s right or title may be briefly
described as follows: He had a real right (specific lien) in the
property pledged, and, in the case of a pignus, also the right
of possession, and this latter right he was entitled to protect
by interdict, that is, by an appropriate action either to recover
the possession or to enjoin all parties from depriving him of it.
But in the case of hypothecation—which most nearly corre-
sponds to our mortgages of realty—the creditor had no right to
the possession and could not gain the possession by aid of the
law save for the purpose of having a sale of the property for
satisfaction of his debt. He might indeed otherwise come into
possession of the property, and would then become a ‘‘de-
tentor’’ of it, but this would not entitle him to the interdicts
nor would it turn the original contract into a pignus. His
claim, however, being a lien on the property itself, would fol-
low it into all hands, and might be enforced against every pos-
sessor. Moreover, he had the right to pawn or hypothecate
his claim to the property pledged to him, whence arose a
species of sub-pledge. Upon default in the payment of the
debt at the appointed time, the creditor had the right to sell
the property and reimburse himself, and this right he retained
until his claim was fully satisfied. It might be restricted by
agreement, but he could not be wholly deprived of it.1®

One of the most characteristic features of the Roman law of
mortgages, and one which has had a most pronounced and
beneficial influence upon our own law, was the debtor’s right
of redemption. In the older Roman law, it was permissible
for the parties to agree in advance that if the debtor should

18 Mackeld. Rom. Law, § 346. 15 Mackeld. Rom. Law, §347;

14 Code, 8, 28, 12; Dig. 13, 7, 18, Thomp. & J. Mod. Rom. Law, 185.
§2. See, also. Gaius, ii, § 64.
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fail to 'pay at the appointed time, the property pledged or
hypothecated should ipso facto, without appraisement or sale,
become vested in the creditor; or, in other words, that the
debtor should forfeit his right of redemption.!® But this was
regarded as a source of great hardship and imposition, and was
peremptorily forbidden by a law of the Emperor Con-
stantine.l” Thereafter it was settled law that even when de-
fault was made (or even ‘‘after breach of condition,’”’ to use
the modern phraseology) the debtor still had a right to re-
deem the pledge upon equitable terms, and that he could not
by any contract or stipulation in advance strip himself of this
right.

The lien of a pignus or hypotheca was extinguished when
the debt for which the lien was created was wholly discharged,
and also by a merger of the claim and the property in the
same person, as when the creditor became heir to the debtor.18

‘When default had been made in the payment of the loan,
the creditor might proceed to sell the pledge for the satisfac-
tion of his claim. It was not necessary that the contract be-
tween the parties should give him the right to distrain and
sell. In the absence of any stipulation in this regard, his right
to exercise this remedy was recognized as a matter of law.
Even if there was an explicit agreement that there should be
no distraint, the creditor was not absolutely deprived of this
remedy; but in that case it was necessary for him to give no-
tice to the debtor three several times of his intention to pro-
ceed to foreclose.!® When the creditor was himself in pos-
gession of the property mortgaged, no judicial authorization
was necessary to enable him to make sale of the pledge. He
might sell on his own motion and without order of court; but
he was required to give the debtor due notice, and the sale
must be public and fair and conducted in entire good faith.
Moreover, if the parties, in making the contract of hypotheca-

mortgage,” that we cannot but
think their inspiration for the in-

16 This was called the “lex com-
missoria,” as to which see 2 Kent,

Comm. 583.

17 Code, 8, 35, 3. This reform in
"the law so closely resembles the
work of the English chancellors in
allowing an equity of redemption
after default at the law-day, and
in creating and enforcing the rule
of “once a mortgage always a

novation upon the strict doctrine
of the common law was directly
derived from the elder system of
jurisprudence.
18 Dig. 46, 3, 76; Dig. 46, 3, 107.
19 Dig. 13, 7, 4; Mackeld. Rom.
Law, § 348.
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tion, had agreed upon the time, terms, or other conditions of
the sale, these must be duly observed by the creditor.2® But
if there had been no agreement as to the sale, the creditor
might proceed to sell, upon demand and notice or judicial de-
cree, after the lapse of two years, reckoned from the time when
the notice was given or the decree pronounced.?? The method
of foreclosing a mortgage when the creditor was not in pos-
session was by the action called ‘‘actio hypothecaria.’’ “‘This
action was originally given only to the lessor of a predium
rusticum on account of the invecta et illata (lessee’s farming
effects), by agreement hypothecated to him to secure the pay-
ment of rent, and was termed ‘actio Serviana.” It was subse-
quently given by way of analogy to every pawnee and hypothe-
catee as & ‘quasi Serviana’ action for the enforcement of their
liens, and was extended by Justinian to the praetorian rights
of pledge and hypotheca.22 This action may be instituted
against every possessor of the thing pledged or hypothecated,
whether it be the debtor himself or a third party. When the
action is instituted by the creditor against him who pledged
or hypothecated the thing, or against his heirs, or against a
third party possessing it who derives his right from him, such
creditor need only prove the debt and the pledging or hypothe-
cation; but if he institutes the action against a possessor who
does not derive his right from the plaintiff’s pledgor or
hypothecator, then he must prove that his pledgor or hypothe-
cator was the owner of the thing at the time he burdened it
or else that he had a right so to do. The object of the hypothe-
carial action is for the enforcement of the rights of pawn and
hypotheca, and consequently for the surrender of the thing
pledged or hypothecated to satisfy the plaintiff’s claims.’’2?
Out of the proceeds of the sale of the property mortgaged the
selling creditor was first entitled to satisfaction in full. The
surplus went next to the discharge of junior liens in their
order, and the balance, if any, belonged to the debtor. But if
the purchase price was not sufficient to satisfy the creditor, the
debtor remained liable for the deficiency.?¢ If the sale was
duly and lawfully made, the purchaser took an absolute title

20 Code, 8, 28, 4 and 9; Code, 8§, 28 Mackeld. Rom. Law, § 356.

34,3, 81, 2¢ Dig. 20, 4, 12, 5; Dig. 20, 5, 9,
21 Code. 8. 84, 3, § 1. prin.; Code, 8, 384, 8, § 4; Mackeld.
22 Inst. 4, 6. 7. Rom. Law, § 348,
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to the property, and took the same free from all liens and in-
cumbrances. If the property hypothecated was duly and prop-
erly offered for sale by the creditor, for the satisfaction of his
claim, but no responsible purchaser was found, then a process
was provided by which the creditor, after due notice to the
debtor, could have the value of the property judicially ascer-
tained and have it adjudged to him in satisfaction of his claim.
But in this case there was reserved to the debtor, for the space
of two years, a right to redeem the property on payment of
debt, interest, and costs. If, however, he failed to redeem, it
became absolutely and irrevocably the property of the cred-
itor.2®

The same property might be successively mortgaged to sev-
eral persons, and their right to satisfaction was determined in
the order of their priority. A junior incumbrancer could not
distrain and sell the property without the consent of the elder
lienor. But he might acquire the right of foreclosure by plae-
ing himself in the position of the senior mortgagee. This right
was called ‘‘jus offerendi et succedendi,’”’ and in it is to be
found the source of the modern equity doctrine of subrogation.
‘When the prior mortgage was due, the junior mortgagee had
the right to pay it off and thereby to succeed to all the rights
of the senior creditor. Moreover, any person was entitled to
the same right of succession who lent money to the debtor for
the purpose of paying off the elder lien and with the under-
standing that he should take the place of the mortgagee. So,
a junior creditor might purchase the claim of the senior in-
cumbrancer, with the Jatter’s consent, and succeed to his rank
and rights. Again, when the mortgage creditor brought his
action against a third person in possession of the property
pledged, and the latter satisfied the claim of the creditor, he
might demand an assignment of the mortgage.2®

§3. Influence of Roman Law on English Law of Mort-
gages.— Without attempting an exhaustive examination of this
very interesting question, it may be profitable, at this point,
to mention some of the most important particulars in which
the civil law has exercised a modifying influence upon the com-
mon law in respect to the character and incidents of mort-
gages. And first, in regard to the nature of the contract. The

25 Code, 8, 34, 3, §§ 2-6. Thomp. & J. Mod. Rom. Law, 197,
26 Mackeld. Rom. Law, §3866; 198,
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common law regarded a mortgage as creating an estate in the
mortgagee and held him to be the legal owner of the prop-
erty. The Roman law held a mortgage to be a mere lien or
security. Equity so far adopted the civil-law conception as to
establish the doctrine that, as to all persons except the credi-
tor, the mortgagor remained the true and beneficial owner ot
the property, and that, as between the parties, the title was
vested in the mortgagee only for the purpose of making good
his security, and only so far as might be necessary for that
purpose. Secondly, the doctrine of an ‘‘equity of redemption”’
was wholly a creation of the courts of chancery, and they de-
rived it unquestionably from the Roman law. The chancellors
of the Stuart kings, who were familiar with the rules and max-
ims of the law of Rome, were not slow to perceive the inequity
of allowing the mortgagee to acquire an absolute title by mere
default in payment, and they established the rule that the
debtor should have the right to redeem his estate, after breach
of condition, until he was foreclosed. Also, imitating the just
and wise legislation of Constantine, they determined that what
was ‘‘once a mortgage’’ should be ‘“‘always a mortgage;’’ that
is, that if the alienation of an estate was originally intended
as a security for the payment of a debt, the right of redemp-
tion should always follow it, even though the debtor, by an
agreement in advance, had attempted to divest himself of it.
Thirdly, the doctrine of subrogation, which plays an important
part in the law of mortgages, is wholly a creation of equity,
and is wholly derived from the civil law.

§4. Strict Common-Law Doctrine of Mortgages.—‘‘ A mort.
gage at common law may be defined to be an estate created by
a conveyance, absolute in its form, but intended to secure the
performance of some act, such as the payment of money and
the like, by the grantor or some other person, and to become
void if the act is performed agreeably to the terms prescribed
‘at the time of making such conveyance. It is therefore an
estate defeasible by the performance of a condition subse-
quent.’’?? By the strict doctrines of the common law, unmod-

27 2 Washb. Real Prop. (4th edn.)
34. The same learned author ob-
gerves: “Though conditional in its
character, a mortgage differs es-
sentially from an estate upon con-
dition at common law both in its

purposes and in many of its inci-
dents. In respect to estates upon
condition, the estate vests in the
grantee, subject to be defeated;
but until defeated by act of the
grantor, the estate, with the pos-
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ified by the intervention of equity for the protection of the
debtor, a mortgage was regarded as passing the whole legal
title to the estate pledged to the mortgagee, who became the
owner of it, though his title was liable to be defeated on a
condition subsequent. He was also entitled at all times to the
possession of the estate; and unless he had expressly agreed
that the mortgagor might remain in possession, he could main-
tain ejectment against him, as well before as after default. The
time fixed for the payment of the debt or other performance
of the condition was called the ‘‘law day,’”’ and if the debtor
punctually performed his part of the contract at the appointed
time, the estate of the mortgagee, by performance of the con-
dition, determined and ceased. But as the legal title was in
him, the estate was not conveyed or revested in the mortgagor
by the mere act in pais of payment or other performance, but
it was necessary that the mortgagee should reconvey to him
by deed.2®# On the other hand, if the debtor failed to pay or
perform at the stipulated time—if there was a breach of the
condition—the title of the mortgagee became absolute and
indefeasible, and the mortgagor ceased to have any right or
interest in the estate.

§5. Origin and Establishment of the Equity of Redemp-
tion.—By the rules of the civil law, as we have already seen,
the mortgage debtor had the right to redeem his estate on pay-
ment of the debt secured at any time before a sale of the prop-
erty, and, in some cases, even for a certain length of time after
sale. The English chancellors, being much impressed with the
equitable principles of the Roman law, and having already be-
gun to mitigate the severity of the common law in many par-
ticulars by the exercise of their peculiar powers, were led, at
an early day, to look with great disfavor upon the striet com-
mon-law doctrine of the absolute forfeiture of the estate upon
non-payment of the mortgage debt. ‘‘In the eye of equity,
the absolute forfeiture of the estate, whatever might be its
value, on the breach of the condition, was regarded as a flagrant
injustice and hardship, although perfectly accordant with the
system on which the mortgage itself was grounded. The courts

_ session and the ordinary incidents called the mortgagee, by the gran-
of ownership, is in the grantee; tor or mortgagor failing to per-
whereas a mortgage only becomes form the comdition.” Id. 35.

effectually an estate in the grantee, 28 Harrison v. Owen, 1 Atk. 520.
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of equity therefore stepped in to moderate the severity with
which the common law followed the breach of the conditissm
Leaving the forfeiture to its legal consequences, they operated
on the conscience of the mortgagee, and, acting in personam
and not in rem, they declared it unreasonable that he should
retain for his own benefit what was intended as a mere pledge;
and they adjudged that the breach of the condition was in the
nature of a penalty which ought to be relieved against, and
that the mortgagor had an equity to redeem on payment of
principal and interest and costs, notwithstanding the forfeit-
ure at law.’’?® This right to save the estate in equity after
the forfeiture at law was called the ‘‘equity of redemption,”’
and the same designation came to be applied to the interest or
estate retained by the debtor after conveying the legal title
to the mortgagee by the mortgage deed. From the recognition
of this equity sprang the jurisdiction of the chancery courts to
entertain bills for redemption, and also the doctrine that the
mortgagee could not acquire an absolute and indefeasible
estate in the land until he had ‘‘foreclosed’’ the debtor’s equity
of redemption by an appropriate proceeding.

The period at which this doctrine became fully established
in equity can be only approximately fixed. It is said that par-
liament in 1391 refused to admit a redemption after forfeiture;
and such estates continued irredeemable during the reign of
Edward IV., who died in 1483. There was a struggle, however,
on the part of chancery to extend relief in such cases, and to
some effect, under a provision in Magna Charta in favor of
sureties. It is stated that an equity of redemption is not so
much as mentioned in all the writings of Lord Coke3® ‘‘In
the cases of Wade®! and Goodall,32 which were decided towards
the end of the reign of Queen Elizabeth, the parties do not
seem to have entertained the idea of any remedy existing for
the mortgagor’s relief if the forfeiture was established at law:
although Tothill mentions a case in the 37th year of Eliza-
beth3? in which the equity was decreed; and it must soon
after this time have been generally in practice, for there is a
case decided in the first year of Charles I. in which the

29 Kortright v. Cady, 21 N. Y. 31 Foxcroft v. Wade, 6 Coke,

843. 114a.
30 2 Washb. Real Prop. (4th edn.) 32 Goodall v. Wyat, § Coke, 96b.
89. 38 Langford v. Barnard, Tothill

(edn. of 1820), 134.
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doctrine seems fully admitted.”’®® The case here referred to
was a case in which a lease for five hundred years of a manor
had been made by way of mortgage to secure the payment of
debts. The money was paid, but not till after the day ap-
pointed. The court of chancery held that the lease was thereby
avoided. The report says: ‘‘This court conceived, the said
lease being but a security and the money paid, the said lease
had been void, as well against the said college [a purchaser]
as against any other; and though the money was not paid at
the day but afterwards, the said lease ought to be void in
equity, as well as, on a legal payment, it had been void in law
against them.’’3® It was during the intervening reign, that
of James I., that the court of chancery became fully estab-
lished in its powers and jurisdiction, and from these indications
it is safe to assume that the doctrine of the equity of redemp-
tion was settled and developed during the same period. But
‘““no sooner was this equitable principle established than the
cupidity of creditors induced them to attempt its evasion,
and it was a bold but necessary decision of equity that the
debtor could not, even by the most solemn engagements en-
tered into at the time of the loan, preclude himself from his
right to redeem; for in every other instance, probably, the rule
of law, ‘modus et conventio vincunt legem,’ is allowed to pre-
vail. In truth it required all the firmness and wisdom of the
eminent judges who successively presided in the courts of
equity to prevent this equitable jurisdiction being nullified by
the artifice of the parties.”’®® One of the first cases in which
this new rule was applied was that of Newcomb v. Bonham.*?
In this case the mortgage contained a covenant that it should
be redeemable at any time during the life of the mortgagor;
but in case the lands should not be redeemed in his lifetime,
then he covenanted that the same should never be redeemed.
But the Lord Chancellor said it was a general rule ‘‘once a
mortgage and always a mortgage,’”’ and since the estate was
expressly redeemable in the mortgagor’s lifetime it must con-
tinue so afterwards, and he decreed an account and redemp-
tion. To this day it has continued to be a fixed rule of equity
that no agreement in advance to waive the equity of redemp-

8¢ Coote, Mortg. 16. 371 Vern. 7 (1681). And see
ss Emmanuel College v. Evans, Howard v. Harris, Id. 190; Willett
1 Rep. in Chanc. 18 (1625). v. Winnell, 1d. 488; Price v. Perrie,

38 Coote, Mortg. 16. Freem. Ch. 268.

\
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tion can be valid; and that, when once the relation of mort-
gagor and mortgagee is established, the right of redemption
will continue until the mortgage is redeemed and discharged,
or the right of redemption is cut off by a foreclosure, or by the
running of the statute of limitations, or by a releas:z of the
equity of redemption to the mortgagee upon an adequate con-
sideration and by a transaction which is absolutely free from
fraud or overreaching.3®

§6. Common-Law and Equitable Doctrines Concurrent.—
In course of time, a mortgage came to be regarded in equity
as something very different from what it was at law. The
courts of chancery, ‘‘looking at the substance of the transac-
tion rather than its form, and with a view of giving effect to
the real intention of the parties, held that the mortgage was
a mere security for the payment of the debt; that the mort-
gagor was the real beneficial owner of the land, subject to the
incumbrance of the mortgage; that the interest of the mort-
gagee was simply a lien and incumbrance upon the land, rather
than an estate in it. In short, the positions of mortgagor and
mortgagee were substantially reversed in the view taken hy
courts of equity.’’3® Nevertheless the equitable doetrine was
not an endeavor to reverse or destroy the theory of the com-
mon-law courts. There was no encroachment of either juris-
diction upon the other. Though differing widely in their views
of the nature and incidents of the mortgage relation, the two
doctrines were always regarded as mutually consistent and
equally authoritative. The courts of equity ‘‘did not make
the attempt of altering the legal effect of the forfeiture at
common law; they could not, as they might have wished, in
‘conformity to the principles of the civil law, declare that the
conveyance should, notwithstanding forfeiture committed,
cease at any time before sentence of foreclosure on payment
of the mortgage money.”’4® Nor, on the other hand, did the
courts of law oppose themselves to the jurisdiction of equity
to grant relief after forfeiture. In short, ‘‘these two systems
grew up side by side, and were maintained for centuries with-
out conflict or even friction between the law and equity tri-
bunals by which they were respectively administered. The

38 See Quartermous v. Kennedy, 29 Barrett v. Hinckley, 124 IIL
29 Ark. 644; Reed v. Reed, 75 Me. 32, 14 N. E. Rep. 863.

264; McPherson v. Hayward, 81 Me. ¢0 Coote, Mortg, 14.
829, 17 Atl. Rep. 164,
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equity courts did not attempt to control the law courts, or
even question the legal doctrines which they announced. On
the contrary, their force and validity were often recognized
in the relief granted. Thus, equity courts, in allowing a re-
demption after forfeiture of the legal estate, uniformly re-
quired the mortgagee to reconvey to the mortgagor, which was
of course necessary to make his title available in a court of
law,’’41

The development of the equitable doctrine was gradual. It
was not till long after the first conception of an equity of
redemption that the idea became fully established that that
equity was really the true and beneficial ownership of the
estate and the mortgage itself a mere security. And in the
early days we find that some of the chancellors themselves were
disposed to look upon the new equitable doctrine with consid-
erable doubt, or even apprehension, as to its possible results.
Thus, in a case which arose in 1671, it was urged (and the
judges agreed) that although an equity of redemption in mort-
gaged lands was such a right or interest as would pass by a
voluntary conveyance, yet where, as in this case, the plaintiff
elaimed an equity by way of an entail, it ought not to be coun-
tenanced in equity, for the consequence would be to make an
equity of redemption perpetual. And Chief Justice Hale said:
‘An equity of redemption is transferable from one to another
now, and yet at common law if he that had the equity made
a feoffment or levied a fine, he had extinguished his equity
at law; and it hath gone far enough already, and we will go no
further than precedents in the matter of equity of redemption,
which hath too much favor already.’’** Yet by the time of
Lord Hardwicke it could be said that ‘‘an equity of redemp-
tion has always been considered as an estate in the land, for it
may be devised, granted, or entailed with remainders, and such
entail and remainders may be barred by fine and recovery, and
therefore cannot be considered as a mere right only, but such
an estate whereof there may be a seisin. The person therefore
entitled to the equity of redemption is considered as the owner
of the land, and a mortgage in fee is considered as personal
assets.”’*® And Lord Mansfield, who indeed went further than

41 Barrett v. Hinckley, 124 111 82, 43 Casborne v. Scarfe, 1 Atk. 603.
14 N. E. Rep. 863. Hence, in this case, it was held
42 Roscarrick v. Barton, 1 Cas. that a husband might have an es-
in Chane. 217. tate by the curtesy in an equity
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any other in forcing the equitable doctrine of mortgages, is
reported to have said: ‘A mortgage is a charge upon the land,
and whatever would give the money will carry the estate in
the land along with it, to every purpose. The estate in the
land is the same thing as the money due upon it.”’¢#¢ And
again: °‘‘If the estate on which a pauper resides is substan-
-tially his property, that is sufficient [to give him a settle-
nment] whatever forms of conveyance there may be; and there-
fore a mortgagor in possession gains a settlement, because the
mortgagee, notwithstanding the form, has but a chattel and
the mortgage is only a security. It is an affront to common
sense to say the mortgagor is not the real owner. ¢ * ® A
mortgagor has the right to the possession till the mortgagee
brings an ejectment. After the mortgagee has got into pos-
session, he [the mortgagee] might gain a settlement.’’5

§7. Mortgages in Illinois.—The common-law doctrine of
mortgages, as modified by equitable principles, is in foree in
this state. A mortgage is regarded as a conveyance of the
estate to the creditor, who acquires thereby the legal title to
the property, with its usual incidents. Upon breach of condi-
tion, this title becomes absolute at law, and there remains in
the debtor only an equity of redemption. Expressions used in
some of the earlier decisions warranted the inference that a
conveyance by way of mortgage was considered as entitling
the creditor to immediate possession of the property, unless
it had been agreed that the debtor should remain in pos-
session, and that, to secure such possession, the mortgagee
might at any time maintain ejectment against the mortgagor.48
But it is now settled that the mortgagee cannot (under ordi-
nary circumstances) oust the mortgagor from possession of the
estate conveyed until there has been a breach of the condition
of the mortgage.t” In equity, on the other hand, the mort-
gagee has an interest in the mortgaged premises of a personal
character, similar to the interest which he has in the debt se-
cured. It is a mere chattel interest.t8 On the equity side,

of redemption belonging to his de- v. Titman, 44 Ill. 367; Oldham v,
ceased wife. Pfleger, 84 Ill. 102; Taylor v.

+¢ Martin v. Mowlin, 2 Burr. 969. Adams, 115 Ill. §70.

¢« King v. Inhabitants of 8t. 47 Kransz v. Uedelhofen, 198 Ill.
Michael's, 2 Dougl. 630. 4717, 62 N. E. Rep. 239.

48 Hall v. Byrne, 3 Ill. 140; Nel- 48 Dayton v. Dayton, 7 IIL. App.
son v. Pinegar, 30 Ill. 478; Moore 1836. '
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therefore, the mortgage is regarded as a mere security and
as no more than an incident to the debt or prinecipal obliga-
tion; yet it confers the right to reduce the premises to pos-
session as a means of obtaining satisfaction of the debt, and to
render this right effective, ejectmnent will lie against the mort-
gagor at any time when a recovery may be had on the debt.*®
After bréach of the condition, if the mortgagor remains in
possession, the mortgagee may consider him as his tenant for
some purposes, and if he elects so to consider him, it is as a
tenant at sufferance.’® Consequently, if the debt secured is
not paid at maturity, it is permissible for the mortgagee to
proceed against the mortgagor by ejectment to recover the
possession of the estate, and it is not necessary for him to give
previous notice of his intention to do so or notice to quit.5?
And when the mortgagee is in possession for condition broken,
he will have the right to retain the possession until his debt
is fully paid.52 When the mortgage debt is due and unpaid,
the ereditor has various remedies, among which he may make
his election, or he may pursue one or more of them concur-
rently, although of course he ean have but one satisfaction.
He may, as just stated, bring ejectment and recover possession
of the premises; he may sue at law on the bond, note, or other
evidence of the debt; he may proceed by scire facias to have
the amount of the indebtedness fixed and the mortgaged prop-
erty levied on and sold for its satisfaction; he may bring his
bill in equity, either for a strict foreclosure of the mortgage
(under certain circumstances to be more fully explained here-
after) or for the more usual remedy of a foreclosure by deceree
and judicial sale.53

But in this state, as in others, the doctrines of equity have
encroached more and more upon the strict legal notion of a
mortgage, and the composite result differs in some important
particulars from that fixed in England at the time of the sep-
aration. Thus, in the case of Barrett v. Hinckley¢ it was .

49 Pollock v. Maison, 41 TIl. 516. art v. Fellows, 128 IlL 480, 17 N. B&
If a party holding the legal title to Rep. 476.
land as a security for the repay- so Jackson v. Warren, 82 Ill. 881,
ment of money advanced for the 51 Carroll v. Ballance, 26 IlL 9;
benefit of the beneficial owner de- Johmnsen v. Watson, 87 Il1. 5636.
vises the land, the devise will 82 Harper v. Ely, 70 Ill. 581.
earry whatever right the devisor 88 Delahay v. Clement, 4 Ill. 201;
had therein to his devisee. Stew- Vansant v. Allmon, 23 Iil. $0.

84134 IIL 83, 14 N. E. Rep. 868
s
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said: “‘It must not be concluded, from what we have said,
that the dual system respecting mortgages, as above explained,
exists in this state precisely as it did in England prior to its
adoption in this country, for such is not the case. It is a con-
ceded fact that the equitable theory of a mortgage has in
process of time made in this state, as in others, material en-
croachments upon the legal theory, which are now fully ree-
ognized in courts of law. Thus, it is now the settled law that
the mortgagor or his assignee is the legal owner of the mort-
gaged estate as against all persons except the mortgagee or his
assigns. Hall v. Lance, 25 Ill. 277; Emory v. Keighan, 88 IIL
482. As a result of this doetrine it follows that, in ejectment
by the mortgagor against a third party, the defendant cannot
defeat the action by showing an outstanding title in the mort-
gagee. Hall v. Lance, supra. So, too, courts of law now
regard the title of a mortgagee in fee in the nature of a base
or determinable fee. The term of its existence is measured by
that of the mortgage debt. When the latter is paid off, or be-
comes barred by the statute of limitations, the mortgagee’s
title is extinguished by operation of law. Pollock v. Maison,
41 111. 516; Harris v. Mills, 28 Ill. 44; Gibson v. Rees, 50 IlL
383. Hence the rule is well established at law, as it is in
equity, that the debt is the principal thing and the mortgage
an incident. So, also, while it is indispensable in all cases to
a recovery in ejectment that the plaintiff show in himself
the legal title to the property as set forth in the declaration,
except where the defendant is estopped from denying it, yet
it does not follow that because one has such title he may under
all circumstances maintain the action; and this is particularly
so in respect to a mortgage title. Such title exists for the bene-
fit of the holder of the mortgage indebtedness, and it can only
be enforced by an action in furtherance of his interests; that
is, as a means of coercing payment. If the mortgagee, there-
fore, should, for a valuable consideration, assign the mortgage
indebtedness to a third party, and the latter, after default in
payment, should take possession of the mortgaged premises,
ejectment would not lie against him at the suit of the mort-
gagee, although the legal title would be in the latter, for the
reason that it would not be in the interest of the owner of
the indebtedness. In short, it is a well-settled principle that
one having a mere naked legal title to land in which he has
no interest, and in respect to which he has no duty to perform,
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cannot maintain ejectment against the equitable owner or any
one having an equitable interest therein with a present right
of possession.”’

In a later case it was said: ‘‘In many of the states, a mort-
gage confers no title or estate upon the mortgagee, and it is
nothing but a mere security for a debt or obligation. This
state has adhered to the rule that at law a title vests in the
mortgagee, but only for the protection of his interests. For
the purpose of protecting and enforcing his security, the mort-
gagee may enter and hold possession by virtue of his title and
" take the rents and profits in payment of his mortgage debt.
He may maintain the possessory action of ejectment on the
strength of such title, but the purpose and effect of the action
are not to establish or confirm title in him, but, on the con-
trary, to give him the rents and profits which undermine and
destroy his title. When the rents and profits have paid the
mortgage debt, both the title and right of possession of the
mortgagee are at an end. The mortgagor’s interest in the land
may be sold upon execution; his widow is entitled to dower in
it; it passes as real estate by devise; it descends to his heirs at
his death as real estate; he is a freeholder by virtue of it;
he may maintain an action for the land against a stranger and
the mortgage cannot be set up as a defense. The mortgagee
has no such estate as can be sold on execution; his widow has
no right to dower in it; upon his death the mortgage passes
to his personal representatives as personal estate, and it passes
by his will as personal property. The title of the mortgagee,
even after condition broken, is not an outstanding title of
which a stranger can take advantage, but it is available only
to the mortgagee or one claiming under him. The mortgagor
may sell and convey his title or mortgage it to successive mort-
gagees, and his grantee or mortgagee will succeed to his estate
and occupy his position subject to the incumbrance. * * #
The mortgagee is the legal owner for only one purpose, while,
at the same time, the mortgagor is the owner for every other
purpose and against every other person. The title of the mort-
gagee is anomalous, and exists only between him and the
mortgagor and for a limited purpose. ®* * * The title is
never out of the mortgagor, except as between him and the
mortgagee and as an incident of the mortgage debt, for the
purpose of obtaining satisfaction. When the debt is barred by
the statute of limitations, the title of the mortgagee or trustee
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ceases at law as well as in equity. When the debt, the prin-
cipal thing, is gone, the incident, the mortgage, is also gone.
The mortgagor’s title is then freed from the title of the mort-
gagee, and he is the owner of the premises, not by any new
title, but by the title which he always had. Statutes of limita-
tion do not transfer title from one to another, and a statute of
limitations which would have the effect of transferring the
legal title back from the mortgagee to the mortgagor would
be unconstitutional. The title of the mortgagor becomes per-
fect because the title of the mortgagee is measured by the ex-
istence of the mortgage debt or obligation and terminates with
it,’’s5

It is also to be observed that the common-law rule that an
equity of redemption can be cut off only by a foreclosure in
equity does not prevail in Illinois. If the creditor sues at law
for the amount of the debt secured, obtains judgment, has the
property sold on execution, bids it in, and takes a sheriff’s
deed, he will thus acquire the equity of redemption, which,
united with his estate under the mortgage, will give him the
absolute title.5¢ In fact, ‘‘the law courts, following the rule
first set up in equity, have come to recognize mortgages of all
kinds to be exactly what they are—mere securities. The title
may be differently regarded and treated in different forums,
but the actual faet that, until foreclosure has been in some
‘way had, the mortgagor has an interest in the property, is
recognized at law as well as in equity. While courts have
[spoken] and do frequently speak of the title of the mortgagee
being, after forfeiture, that is, after default, absolute, they do
not mean that the ownership of the mortgagee is absolute.
Nowhere is it now held that, upon forfeiture, the mortgagee
may sell the property, give it away, or destroy it, without ref-
erence to or consideration for any right or interest of the mort-
gagor.”’7 As already intimated in the opinions from which
we have quoted, a mortgage with which the defendant fails to
connect himself is no defense in an action of ejectment. As to
strangers, the mortgagor is regarded as the owner of the prop-
erty; and a mortgage made by the plaintiff in ejectment does
not show an outstanding title which will defeat the action.’8

85 Lightcap v. Bradley, 186 Ill 57 Frankenthal v. Mayer, 54 Ill
510, 68 N. E. Rep. 221. App. 160.

s6 Cottingham v. Springer, 88 Ill. 58 Emory v. Keighan, 88 IlL 483,
90.
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§8. Once a Mortgage Always a Mortgage.—The saying,
‘“once a mortgage always a mortgage,’’ is very familiar in the
courts of equity. It means that no agreement in advance to
waive the equity of redemption can be valid, and that, when
once a conveyance of land is established in the character of a
mortgage, the right to redeem will continue until the debt is
paid or barred by limitations or otherwise discharged, or until
the equity of redemption is foreclosed, barred, or released by
the subsequent act or agreement of the parties.®® ‘‘The right
of redemption is so firmly engrafted upon the law of mortgages
and so fully protected and enforced thet the mortgagor’s sol-
emn agreement that, upon non-payment, the estate shall be
forfeited is held utterly void in equity.”’®® On the same prin-
ciple, it is not competent for parties to make a conveyance
of land, absolute in form, a security for the payment of money
by a given day, with the further agreement that, if payment
is not then made, the instrument shall be treated as an abso-
lute sale and conveyance. Every deed takes effect from its de-
livery, and its character thereby becomes at once fixed; and if
the instrument is a mortgage when delivered, it will so continue
until the right of redemption is cut off in some of the modes
recognized by law.6! Although it may have been the very pur-
posc and intention of the parties, in giving and taking a deed
absolute in form, instead of the usual form of a mortgage, to
create a security which would eliminate the right of redemp-
tion and save the expense of foreclosure, yet the courts rule
that, if it appears to have been intended as a mortgage, the
right of redemption cannot be thus relinquished.®? But of
course a deed, intended as a security by way of mortgage, may
be converted into an unconditional conveyance of the title in
fee by the subsequent voluntary agreement of the parties, if it
is fair and free from fraud or oppression and founded on a
good consideration.®?

§9. Termination of Mortgagee’s Title.—Although the mort-
gagee is spoken of as holding the ‘‘legal’’ title to the land

30 Newcomb v. Bonham, 1 Vern.
1; Wyncoop v. Cowing, 21 Ill. 570;
Tillson v. Moulton, 23 I11. 648.

¢o Essley v. Sloan, 16 Ill. App.
63; Willets v. Burgess, 34 Ill. 494.

¢1 Bearss v. Ford, 108 Ill. 16;
Tennery v. Nicholson, 87 Il1. 464.

62 Johnson v. Prosperity Loan &
Bldg. Ass'n, 94 I1l. App. 260.

63 Richmond v. Richmond, 4 Chi-
cago Leg. News, 41, Fed. Cas. No.
11,801; Carpenter v. Carpenter, 70
I11. 457.
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pledged, yet his ownership is not of such a character as to re-
quire a deed of conveyance from him to the mortgagor, in
order to restore to the latter the full title in fee, upon the pay-
ment or satisfaction of the debt secured. A release of the
mortgagee’s claims may indeed be made by a separate written
instrument, but an entry of satisfactiom upon the margin of
the record is equally effective.8* Moreover, the title of the
mortgagee may be divested, without any act on his part, by
the running of the statute of limitations against the debt se-
cured by the mortgage. When that debt has become barred
by the statute, the mortgage is no longer a muniment of title
in the mortgagee, and hence his deed purporting to convey
the title in fee simple furnishes no basis for an action of eject-
ment by his grantee against parties in possession of the prem-
ises.85

§10. Mortgage Distinguished from Assignment for Cred-
itors.—When property is conveyed to a trustee, to provide a
fund for paying the debts of the grantor, it is sometimes a
question whether the transaction is to be regarded as a mort-
gage or as an assignment for the benefit of the creditors. The
general rule is that the conveyance is no more than a mortgage
or pledge, if the debtor retains an equity of redemption in the
property, but if his title is irrevocably passed from him, and
the property wholly withdrawn from his control, it .is an as-
signment. Thus, it is said: ‘‘A fundamental distinction be-
tween a mortgage and an assignment is that a mortgage is a
mere security for a debt, the equity of redemption remaining
in the mortgagor, while an assignment is more than a security
for a debt, and is an absolute appropriation of the property
to its payment. It does not create a lien in favor of creditors
upon property which in equity is still regarded as the assign-
or’s; but it passes both the legal and equitable title to the
property absolutely beyond the control of the assignor. In
cases of assignment, therefore, there remains no equity of re-
demption in the assignor.’’8® To the same effect is a decision
of the supreme court of Texas, wherein it was said: ‘‘A mort-
gage being the security for a debt, and giving merely a lien
on the property, leaves in the grantor an equity of redemp-

¢¢ Rev. Stat. Ill. c. 95, § 8. 66 Weber v. Mick, 131 Ill. 520, 28
65 Schumann v. Sprague, 189 Ill. N. E. Rep. 646.
425, 59 N. E. Rep. 946.
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tion, and any surplus or residue after the payment of the debt
would be subject to the claims of his creditors seeking to
enforce their rights. In the case of a mortgage, the property
does not pass beyond the grantor’s control. He may satisfy
the debt it is executed to secure, and the property reverts
to him. Not so in the case of an assignment, which disposes of
the entire property. In the case under consideration, the in-
strument conveys all of the property, first to be paid to pre-
ferred creditors, and the residue to be applied pro rata to those
creditors not before named. This certainly places the property
beyond the grantors’ reach, and makes it an assignment.’’¢7
On the other hand, where an insolvent debtor conveys property
by deed to a second party, in trust for the benefit of certain
named creditors of the grantor, and empowers the grantee to
apply the rents of the property on the indebtedness, or to sell
the property if necessary, but the deed also provides that the

67 Preston v. Carter, 80 Tex. 388,
16 S. W. Rep. 17. So, in the case
of Robson v. Tomlinson, 54 Ark.
229, 15 S. W. Rep. 406, it was said:
““The Instrument relied on by the
interpleader is in form a mortgage,
and not an assignment for the
benefit of creditors. The pre-
sumption, until overcome by proof,
is that the parties intended it to
have the effect the law gives to a
mortgage; that is, that it should
stand as security for a debt. The
fact that it provides that the mort-
gagor should surrender immediate
possession to the trustee for the
mortgagee does not convert it into
an assignment. To accomplish
that result, it must be shown that
it was the intention of the parties
that the debtor should be divested
not only of his control over the
property but also of his title. The
controlling guide, according to the
previous decisions of the court, is,
was it the intention of the parties,
at the time the instrument was
executed, to divest the debtor of
the title, and 80 make an appro-
priation of the property to raise

a fund to pay debts? If the equity
of redemption remains in the
debtor, his title is not divested, and
an absolute appropriation of the
property is not made. In arriving at
the intent of the parties, there-
fore, the question is not whether
the debtor intended to avail him-
gelf of the equity of redemption
by payment of the debt, but, was
it the intention to reserve the
equity? If so, the instrument is
a mortgage, and not an assign-
ment.” See, further, on the gen-
eral subject, Johnson v. Robinson,
68 Tex. 400, 4 S. W. Rep. 625; Box
v. Goodbar, 54 Ark. 6, 14 S. W.
Rep. 925; Low v. Wyman, 8 N. H.
6536; Barker v. Hall, 13 N. H. 298;
Danforth v. Denny, 256 N. H. 155;
Peck v. Merrill, 26 Vt. 686; Mc-
Gregor v. Chase, 37 Vt. 225; Dun-
ham v. Whitehead, 21 N. Y. 131;
Gage v. Chesebro, 49 Wis, 486, 6
N. W. Rep. 881; Briggs v. Davis,
21 N. Y. 574; McClelland v. Rem-
sen, 3 Abb. Dec. (N. Y.) 74; Van-
Buskirk v. Warren, 4 Abb. Dec.
(N. Y.) 467.
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conveyance shall be void if the grantor shall pay the specified
indebtedness on demand, it is a trust deed or mortgage secur-
ing the designated creditors, and not a deed of assignment for
ereditors generally.88

§11. Conditional 8ales Distingnished.—Courts are frequent-
ly called upon to decide whether a conveyance of land, with a
contemporaneous agreement giving the grantor the right to
repurchase the property, is to be treated as a mortgage or a
conditional sale. ‘‘A mortgage, when in form a deed absolute,
and a conditional sale are frequently so nearly allied to each
other that it is sometimes difficult to say whether a particular
transaction is the one or the other. The distinctive difference,
however, appears to be this: The former is a security for a
debt; the latter a purchase of land for a price paid or to be
paid, to become absolute on the occurrence of a particular
event, or a purchase accompanied by an agreement to resell
in a given time for a given price. It is this latter kind that
traverse so nearly the boundary line of being a mortgage.
Courts of equity, having a tender regard for the equity of re-
demption, lean slightly toward declaring them mortgages in
doubtful cases. Yet there is no rule in law or equity why
sales of land, when fairly made, should not assume the condi-
tional form. It may at times, on a given state of facts, be
difficult to ascertain the true character of the transaction, but
when once determined to be a conditional sale, the transaction
should be carried out between the parties as such.’’6®

§12. Same; Intention of Parties to Govern.—Whether a
deed of land, executed with an agreement to reconvey on
stipulated terms, shall be construed as a sale or as a mortgage
depends upon the actual intention of the parties at the time;
and this intention is to be gathered from the facts and circum-
stances attending the transaction and the situation of the
parties at the time, as well as from the written evidences of
the contract between them.” In other words, the form which

68 Morriss v. Blackman, 179 Ill. Ogden, 30 Ill. 515; Hyman V.
103, 53 N. E. Rep. 547, afirming Bogue, 1356 Ill. 9, 26 N. E. Rep. 40.
Blackman v. Metropolitan Dalry 70 Jeffery v. Robbins, 167 IlL. 375,
Co., 77 II. App. 609. Compare 47 N. H. 726; Horbach v. Hill, 112
Charles F. Penzel Co. v. Jett, 64 TU. S. 144, § Sup. Ct. Rep. 81; King
Ark. 428, 16 8. W. Rep. 120. v. McCarthy, (Minn.) 52 N. W.

69 Slutz v. Desenberg, 28 Ohio Rep. 648; Smith v. Crosby, 47 Wis.
St. 371. See, also, Chapman v. 160, 2 N. W. Rep. 104.
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they have ehosen to give to the writings passing between them
is not conclusive, but their intention must govern. Contracts
for repurchase, made contemporaneously with conveyances of
real estate, are sometimes strong evidence tending to show that
the conveyances are intended to be mortgages; but when it
appears that the parties really intended an absolute sale and a
contract allowing the vendor to repurchase the property, sueh
intention must control.™

§13. Same; Presumption from Face of Papers.—There is
always a presumption that a deed conveying land was intended
by the parties to have just the legal effect which appears on
its face. Hence, where the papers show on their face a pur-
chase of land, and an agreement for resale, it is necessary, in
order to change the effect of the tramsaction to that of a
mortgage, that the evidence afforded by the.face of the papers
should be overcome by testimony showing that it was not
designed to be a sale. In case of conflict, a preponderance of
the evidence will determine this question. But testimony
which is loose, indefinite, or unsatisfactory in its character,
and which at most only creates a doubt as to the true character
of the transaction, will not suffice.”2

§14. Same; Tests for Determining Character of Transac-
tion.—In the leading case on this subject in the supreme court
of the United States, it was said that it is competent for parties
to make a contract for the purchase and sale of lands defeasible
by the payment of money at a future day, or, in other words,
to make a sale with a reservation to the vendor of a right to
repurchase the same land at a fixed price and at a specified
time. Such contracts are not prohibited by the letter or the
policy of the law. But ‘‘as lenders of money are less under the
pressure of circumstances which control the perfect and free
exercise of the judgment than borrowers, the effort is fre-
quently made by persons of this description to avail themselves
of the advantage of this superiority in order to obtain
inequitable advantages. For this reason the leaning of courts
has been against them, and doubtful cases have generally been
held to be mortgages. But as a conditional sale, if really in-
tended, is valid, the inquiry in every case must be whether
the contract in the specified case is a security for the repay-
ment of money or an actual sale. In this case, the form of

71 Hanford v. Blesasing, 80 IIil. 72 Silabe v. Lucas, 36 Ill. 462,
188,
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the deed is not in itself conclusive either way. The want of a
covenant to repay the money is not complete evidence that a
conditional sale was intended, but is a circumstance of no
inconsiderable importance. If the vendee must be restrained
to his principal and interest, that principal and interest ought
to be secure. It is therefore a necessary ingredient in a mort-
gage that the mortgagee should have a remedy against the
person of the debtor. If this remedy really exists, its not being
reserved in terms will not affect the case. But it must exist
in order to justify a construction which overrules the express
words of the instrument. ®* ® *® That the conveyance is
made to trustees is not a circumstance of much weight. It
manifests an intention in the drawer of the instrument to avoid
the usual forms of a mortgage.’”’ The court also remarked that
circumstances bearing on the question and having weight in
determining the character of the transaction were also to be
found in the fact that the deed was not given to secure any
pre-existing debt, and that there was no negotiation between
the parties respecting a loan of money, or any proposition
made regarding a mortgage. On the other hand, the fact that
the debtor was in jail at the time, and was much pressed for
money, should have some influence on the decision of the ques-
tion, as also the circumstance that the price of the property
bore no relation to its real value.™

§15. Same; Existence of Debt or Loan.—There can be no
mortgage without a debt or some other obligation to be secured
by it; and if there was no pre-existing debt to be secured by
the conveyance, nor any loan or advance of money made at
the time, this is a circumstance which is practically decisive in
showing the transaction to have been a conditional sale rather
than a mortgage.’* Thus, where a person advances money, and
at the same time receives a deed and gives a bond to the

78 Conway V. Alexander, 7
Cranch, 218.

74 See Crane v. Chandler, 190 Ill.
584, 60 N. E. Rep. 826; Rue v.
Dole, 107 11l. 275; Dwen v. Blake,
44 111 135; Eames v. Hardin, 111
Ill. 634; Conway v. Alexander, 7
Cranch, 218. If the conveyance
pays off and discharges an exist-
ing debt, instead of merely secur-

ing its future payment, it is a sale
of the property. If this be accom-
panied by an agreement to recon-
vey upon receiving a certain sum
at or within a certain time, this
makes the sale conditional, but
does not create a mortgage.
Bridges v. Linder, 60 lIowa, 190,
14 N. W. Rep. 217.
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grantor for a reconveyance, the transaction is regarded as a
loan and a security in the nature of a mortgage; but when the
conveyance is made by the person to whom the consideration
is paid, and the obligation is given to another, the transaction
is to be regarded as a sale.’> In a case where property, sold
on foreclosure of a mortgage, had been bid in by the mort-
gagee, and he agreed with the mortgagor to extend the time
for redemption, holding the land still as security, and in
pursuance of this agreement the mortgagee took a quit-claim
deed of the land from the mortgagor and gave him a bond for
a reconveyance upon the payment, at a certain time beyond
the statutory time for redemption, of a sum which was made
up of the amount of the foreclosure decree, with heavy usurious
interest, the bond providing that the time of payment of the
money should be of the essence of the contract, it was held
that the transaction constituted a new mortgage, and not a
sale and resale.’® On the other hand, a contract made after
the expiration of the time for redemption from a foreclosure
sale, whereby one party agrees to advance money to take up
the certificate of sale and to hold it for his own benefit, unless
the other parties, the heirs of the original mortgagor, should
repay the amount advanced within a certain time, is not a
mortgage, but a contract of purchase and resale.’” So, a
conveyance by quit-claim deed from the owner of an equity of
redemption in land to the holder of a mortgage thereon, with
a bond executed by the latter to the former, by which he
agrees to reconvey on the payment of a specified sum at a
certain date, do not constitute a mortgage.’® In another case,
it appeared that, after a sale of property under a power-of-sale
mortgage, the mortgagor and the stranger who had bought at
the sale, being doubtful of their rights, in consequence of an
alleged defect in the sale, made an arrangement by which thc
mortgagor gave a quit-claim deed to the purchaser, and re-
ceived in return a written instrument giving him the option
to repurchase within a given time at a fixed price. It was
held that this did not constitute a mortgage, there being no
debt or loan of money between the parties, and therefore the
mortgagor could not claim a right to redeem after the expira-

8 Carr v. Rising, 62 Ill. 14. 77 Carpenter v. Plagge, 192 Ill.
16 Harbison v. Houghton, 41 Ill. 82, 61 N. E. Rep. 530.
522, 78 Carroll v. Tomlinson, 192 IIl.

398, 61 N. E. Rep. 484,
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tion of his option.™ So, where the purchaser of a mortgagor’s
equity of redemption, desiring to cut out a judgment-lien on
the premises, made an arrangement with the mortgagee to
the effect that the latter should foreclose, buy in the property
at the sale, and afterwards allow him to redeem within a
limited time, and, on payment of the amount due under the
trust deed, make him a deed, it was held to be tantamount to
an agreement for a sale with right of repurchase, but not to a
mortgage.3°

§16. Same; Previous Negotiations of the Parties.—If it is
shown that the negotiations between the parti:s which cul-
minated in the giving of a deed, with an agreement for recon-
veyance, contemplated the creation of a mere security for a
debt, and especially if the grantee explicitly consented to take
a mortgage on the property, this will be strong evidence that
the transaction was not intended as a conditional sale.8? On
the other hand, if it appears that there was no negotiation
between the parties respecting a loan of money and no propo-
sition made with regard to a mortgage, this helps to establish
the character of the conveyance as a conditional sale82 For
even stronger reasons, evidence that the grantee in the deed
positively refused to take a mortgage on the property, when
approached on the subject, shows that the deed to him and his
agreement to resell were not intended by him merely ac a
mortgage.83

§17. Same; Inadequacy of Price.—Where property is con-
veyed by a deed, absolute on its face, accompanied by an
agreement that the grantor may repurchase the same within
a limited time on the payment of a specified sum, it will some-
times appear that the consideration passing between the par-
ties, or the amount to be paid by the grantor on exercising his
option to repurchase, would be fairly proportioned to the value
of the property, if considered as a debt or loan secured by a
mortgage thereon, but grossly inadequate if regarded as the
price of the land on an outright sale. When this is the case,
the circumstance is to be taken into consideration as tending

70 Ranstead v. Otis, 62 Ill. 30. 83 Conway v. Alexander, 7
8o Gibbs v. Union Mut. Life Ins. Cranch, 218,
Co., 123 111, 136, 13 N. E. Rep. 842. 8 Bacon v. National German-
81 See Bwart v. Walling, 42 Ill. American Bank, 191 Ill. 205, 60 N.
488. E. Rep. 846.
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to show that a conditional sale could not have been intended,
but that the transaction should rather be treated as a mortgage.
But it is not conclusive by itself, and is not alone sufficient to
Jjustify a court in disregarding the prsumption arising from
the deed itself.5+

§18. Same; The Rule in Cases of Doubt.— When the court,
after considering the facts and circumstances of the case, and
giving due weight to all the items of evidence tending to show
what was the actual intention of the parties, is still substan-
tially in doubt as to whether they meant the transaction to be
a conditional sale or a mortgage, it will generally be held to
be a mortgage.8® This is said to be ‘‘from a tender regard for
the equity of redemption.”” In other words, the law favors
allowing a debtor to redeem his property, in order that advan-
tage may not be taken of his supposed necessitous condition,
and in order also that his property may be made to go as far as
possible in paying his debts. But this leaning toward the
debtor will not be allowed to influence the court when it would
result in giving him an unfair advantage and would work

injustice to the other party.se

s¢Conway v. Alexander, 7
Cranch, 218; Bridges v. Linder, 60
Iowa, 190, 14 N. W. Rep. 217.

88 Kelthley v. Wood, 161 Il1. 566,
38 N. E. Rep. 149, afirming 47 IilL
App. 102; Jeffery v. Robbins, 167
I11. 376, 47 N. E. Rep. 725, affirming
62 Ill. App. 190; Landreth v. Mas-
sey, 61 Ill. App. 147. Where there
is room to doubt whether the con-
tract in question is a mortgage or
a conditional sale, but, under the
statutes of the state, it would be
considered & mortgage, & federal
court, in carrying the contract into
effect, will be guided by the de-
cisions of the supreme court of the
state. Pioneer Gold Mining Co. v.
Baker, 23 Fed. Rep. 258.

88 S8¢e Vincent v. Walker, 86 Ala,
833, 5 South. Rep. 465. In this

case it was said: ‘“Where the in-
strument, if construed to be a
mortgage, will become void, and
operate to promote injustice by los-
ing the grantee his money paid for
the land, and restoring to the
grantor property without an hon-
est return of the money actually
recelved by him, and for the secur-
ity of which such property was at-
tempted to be conveyed, the in-
clination of a court of equity, in
case of doubt, will be to regard the
transaction as a conditional sale,
and not as a mortgage. That con-
struction will be adopted, on well-
settled principles, which wiil up-
hold the instrument and not de-
stroy it, and which will work
equity between the parties and not
injustice.”
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§19. Absolute Deed with Separate Written Defeasance.—
A deed conveying the title to real estate, which is absolute
and unconditional in form, but is intended as security for the
payment of a debt or loan, and which is accompanied by a
separate written instrument of defeasance conditioned on such
payment, is regarded and treated as a mortgage of the land
and nothing more.! ‘‘A deed, otherwise absolute in its terms
as a conveyance in fee simple, becomes, through a defeasance
provision, a mere mortgage, and it does not matter whether
the defeasance provision is incorporated in the same instru-
ment or in a separate instrument contemporaneously exe-
cuted.”’? And although the one instrument does not refer to
the other, the connection between a deed absolute on its face,
and a defeasance on a separate paper, may be shown by parol,
80 as to establish the transaction as a mortgage.? But parol
evidenece is not admissible to vary the terms of such defeasance
when once established.t

1 Snyder v. Griswold, 87 Ill. 216;
Lanahan v. Sears, 102 U. 8. 818.
“There is no difference in law
whether the condition in a mort-
gage deed, upon which it is to be-
come inoperative, is written in the
body of the deed {tself, or in a
separate instrument executed at
the same time, as a part of the

80

same transaction, by the parties
to the deed.” Lynch v. Jackson,
123 111. 360, 14 N. H. 697.

2 Johnson v. Prosperity Loan &
Bldg. Ass'n, 94 Ill. App. 260.

8 Preschbaker v. Feaman, 82 IlL
4765.

¢ Snyder v. Griswold, 87 1L 216.
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It is not necessary that the defeasance should be in any
particular form, provided it clearly shows the intention of the
parties to defeat and terminate the mortgagee’s title upon
the payment of the debt or performance of the other condi-
tions secured by the deed.® But when the parties resort to
this form of security, they commonly put the defeasance in
the form of a covenant on the part of the grantee to reconvey
the estate to the grantor upon performance of the conditions.
‘Where a debtor thus executes an absolute conveyance of land
to his creditor, and at the same time receives from the latter a
contraet to reconvey upon payment of the debt, the two instru-
ments together constitute a mortgage.® But the mere execu-
tion of a deed absolute on its face and a bond or contract for
the reconveyance of the premises, upon certain conditions,
does not of itself stamp the transaction as a mortgage. To
accomplish this result, it is necessary, first, that the agreement
of the grantee should purport to defeat and destroy the estate
conveyed to him, upon the performance of conditions by the
grantor. Thus, where a grantor conveyed the property by
deed absolute, and received back a paper in which the grantee
agreed, in consideration of the deed, to endeavor to sell the
property within one year, and, after deducting a debt due to
himself, and paying a debt of the grantor to a third person,
to repay to the grantor all the surplus arising from the sale,
together with any rent received by the grantee during the
year, it was held that this writing did not constitute a
defeasance, for the reason stated, and because it was not under
seal.” Second, it is necessary that there should be some debt
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sIn a case in New York, where
the grantor in a deed absolute in
form took back an instrument
which was designated as a “declar-
ation of trust,” but which would
have been invalid as such, impos-
ing on the grantee an obligation
to reconvey the property on the
payment of a certain sum, it was
held that equity would treat the
transaction as a mortgage. Con-
nor v. Atwood, 4 N. Y. Supp. 561.
In the case of Johnson v. Prosper-
ity Loan & Bldg. Ass'n, 94 Il
App. 260, it was said: “An agree-
ment to reconvey upon stipulated

terms may not suffice of itself to
make a deed absolute in terms in
effect a mortgage, but a limitation
which permits the absolute title to
vest only upon the happening of a
contingency of a failure to pay
could hardly be construed to be
other than a mortgage.” )

¢ Jackson v. Lynch, 129 Ill. 72, 21
N. E. Rep. 580, afirming Lynch v.
Jackson, 28 Ill. App. 160; Presch-
baker v. Feaman, 32 Ill. 476; Clark
v. Finlon, 90 Ill. 245; Bearss v.
Ford, 108 Ill. 16; Tedens v. Clark,
24 1. App. 510.

7Walsh v. Brennan, 52 Ill. 193.
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or obligation to be secured by the deed. It may be a pre-
existing debt from the g