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Dedication

“Decency, security and liberty alike demand that government officials shall
be subjected to the same rules of conduct that are commands to the citizen.
In a government of laws, existence of the government will be imperilled if it
fails to observe the law scrupulously. Our Government is the potent, the
omnipresent teacher. For good or for ill, it teaches the whole people by its
example. Crime is contagious. If the Government becomes a lawbreaker, it
breeds contempt for law; it invites every man to become a law unto himself;
it invites anarchy. To declare that in the administration of the criminal law
the end justifies the means . .. would bring terrible retribution. Against the
pernicious doctrine this Court should resolutely set its face.”

Justice Brandeis in Olmstead v. United States, 277 U.S. 438 (1928).
This volume 1s dedicated to the victims of the fraud.
1o those who have lost theiwr homes.
To those who have been imprisoned.
To those who are imprisoned.

10 those who have lost thewr lives.

To those who have been disgraced.

1o those who bear emotional scars.

1o those who have been made destitute.
10 those who have been driven to the brink.
1o those who did not come back from the brink.
We mourn for you, we salute you, we pray for you.

We dedicate ourselves to an honest government in our future.






Special Thanks to George Sitka

It wouldn’t be appropriate if I did not mention George Sitka again. Without the gen-
erous contributions from George this book, as Volume I, might have taken many more
years to research and to produce, getting the truth of the Sixteenth Amendment
fraud into the hands of the American people, as well as into the hands of the Con-
gressmen, Senators, U. S. Attorney General, U. S. Attorneys and their associates, the
LR.S. Commissioner, L.R.S. Special Revenue Agents and I.R.S. Revenue Agents.

George has been a successtul businessman. He has a rare gift of making good invest-
ments, but these books will turn out to be George’s best investment of all because they
are an investment in the future of his family and his country. Because of you, George,
we hope to see the day when the American people no longer have to hide their
resources by investing them in tiny offshore island nations with more banks than
people.

I personally thank you and I believe that all of the American people will thank you
also when the evils that the Sixteenth Amendment fraud has caused have finally been
rectified. Then, this country can do nothing but prosper and grow from your invest-
ment, just as your other investments have grown.

My sincerest thanks, George, for taking a risk by unselfishly investing with no hope
of an actual return except that of seeing your country free again.

Sincerely,
William J. Benson (Bill)
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Introduction

The Law That Never Was, Vol. 11, was in some ways more difficult to put in print than
Volume 1. There were, of course, the events which have occurred as a result of Volume
I, including the trials, the seminars, the radio and television talk shows and all the
attendant administrative and informational problems in dealing with a lot of differ-
ent people all over the country. Those were not really the difficulties. I have faced
delays of all kinds in the actual writing of Volume II and in the process of getting the
manuscript into the hands of the printer. I apologize for the delays.

Although it is not necessary to have read Volume I to understand Volume II, it cer-
tainly would be most beneficial. Volume I was mostly a narrative which set forth the
documentary history of the Sixteenth Amendment ratification process. Volume II is
an analysis of the events of the past year, an analysis of the positions taken by the
Department of Justice and the federal courts relative to the Sixteenth Amendment
issue and a historical perspective of events which we feel were and are pertinent to
that issue. While Volume I was based strictly upon the evidence which was gathered by
myself, Volume II has been based upon reactions to that evidence.

We do not know whether the federal and State officials who have received copies of
Volume I believed that there would be a Volume II. We suspect that they hoped there
would not be. We do not know whether they believe that there will be a Volume III.
Rest assured we have enough on all of those people for several volumes.

We would like to return to honest governmental administration. After a year of see-
ing the reactions, we have yet to see a single federal or State official who really wants
the same thing. The word “comfortable” appropriately describes the prevailing atti-
tude. Rock the boat and a whole lot of nominally governmental workers, including
judges, prosecutors and revenue agents, might have to find new employment in a
world less prone to view an ex-governmental official with much sympathy. Therefore,
these people want, at a minimum, to keep the status quo. The more vicious want to
put more screws into the American people. Absolutely none are interested in abolish-
ing the system which President Reagan has called “utterly unjust” and “un-
American”

The income tax system in this country has had a profoundly evil influence on our
society. It has become a veritable monster vacuum cleaner sucking up valuable
resources of time and money. An enormous amount of man-years of brain power is
pulled away fiom produciive endeavors every day in tending to the bioated, giutton-
ous LR.S. bureaucracy and its sister bureaucracies in the States. The mental and physi-
cal resources of an army of accountants, agents, attorneys, auditors, bookkeepers,
clerks, computer operators, computer programmers, executives, management per-
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sonnel and secretaries is drawn into the gaping maw. Only two thousand agents han-
dled all the Northern States during the Civil War and most people didn’t have to sweat
hard, if at all, over figuring out their taxes. Tax return preparation is now an identifi-
able sector of the economy. Technological support for the tax army comes increas-
ingly from computers.

Accompanying the burgeoning number of people and machines devoted to tax
matters, there has been an inevitable surge in the number of intrusions into the pri-
vate lives of the people. Increased intrusions lead to increased abuses. It has been the
abuse which has fueled the so-called tax protester movement. Could the LR.S. expect
any other result than that people should resent having their privacy rudely disturbed
by the tax collectors? Certainly not when the fundamental philosophical bent of the
LR.S. is such that ordinary people are frequently treated with far less consideration
than violent criminals, and, in many cases, are treated with abuse that conjures up
nightmares of the Swastika over America.

The present state of the malicious art of collecting income taxes has borne out the
prediction that it would be necessary to enforce the income tax with “a system of
inquisition and espionage repugnant to American ideas and abhorrent to free citi-
zens”; see Randolph Paul, Taxation in the United States (Little Brown & Co., Boston,
1954), at 33.

And Americans are rapidly becoming less and less inclined to cooperate with the
L.R.S. inquisition. Recently, Governor Michael Dukakis of Massachusetts revealed that
taxpayer compliance with the federal income tax statutes had fallen to 81%; see The
Chicago Sun-Times, March 19th, 1986. What is the politicians’ brilliant solution? Sena-
tor Max Baucus, of Montana, wants 25% more LR.S. agents to aid in the “inquisition
and espionage”; tbid.

The reactions to The Law That Never Was, Vol. 1, have been rather remarkable. The
resistance on the part of the federal judiciary, the federal prosecutors and the LR.S.
was about as expected. The evasiveness of Congressional figures was not surprising.
The complete lack of direct response from the President was anticipated. The general
media suppression was almost a foregone conclusion. None of these things have been
remarkable. What has been remarkable are the little bits of humanity that managed to
peek out through the hard exteriors of all these people, things that they probably
would never admit. The Assistant U.S. Attorney who asked for my autograph. The
Assistant State’s Attorney who ran out of a courtroom to tell his boss about his new
problem. The Assistant U.S. Attorney who expressed the fear that she thought they
were all in trouble. The L.R.S. criminal investigator who said his father had read The
Law That Never Was, Vol. 1, and laughed for joy. The L.R.S. investigator who admitted
that she was deeply troubled over the Sixteenth Amendment fraud. The G.A.O. offi-
cial who said that Representatives and Senators who learned of the Sixteenth Amend-
ment fraud could not sit idly by and do nothing. The Chief Judge of a State circuit
court who agreed with our legal position. Will these people ever speak out or repent
of their deeds? Now, that would really be remarkable. May God help them.

There were other reactions which were also quite human, but not so encouraging.
An attorney representing several members of Congress, including a conservative
Republican Senator, wanted to keep The Law That Never Was, Vol. 1, “out of the hands
of the kooks out there” by buying up the entire first printing and the rights to the
book, after failing in his attempt to con me into waiting for a Senate committee to gen-
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erate a resolution to repeal the Sixteenth Amendment. My response was, “How can
you repeal something that doesn’t exist?” Also, there was the Congressman who said
that he would sit idly by and do nothing. Many pastors and preachers feigned support
but quickly faded into the lukewarm background, never more to be heard from. May
God help them.

Finally, there is the case of the federal district court judge, James B. Moran, who,
thinking to inject a little Christian morality into his pronouncement at the sentencing
of a so-called tax protester named Lawrence Dube, referred to the return of Joseph
and Mary to Bethlehem as a pre-condition to the Savior’s birth. According to Moran,
“the reason that Jesus was born in Bethlehem was that Joseph and Mary had gone
there to take part in the census so that they could be taxed, and that that’s what they
were told to do, and that’s what they did.” If I were Judge Moran, I would quickly want
to un-sentence Mr. Dube and every other American that I had wrongfully sent to
prison or had allowed to be taxed without their having taken “part in the census so
that they could be taxed.” That is what the Constitution has told Judge Moran to do,
and that’s not what he did. I'm not so sure that God will help James B. Moran. God
“has mercy on whom He desires, and He hardens whom He desires”; Romans 9:18
(NASV). The evidence shows that the hearts of many judges have turned to stone.

How must we react, those of us who believe that this country can still be turned
from the constitutional disaster of the income tax? With remarkable unity, with
remarkable faith, with remarkable courage; more courage than ever before. Why?
Because now more than ever, we have good reason to heed Sir John Harrington’s
short verse: “Treason doth never prosper, what’s the reason? For if it prosper, none
dare call it treason.”

As this book was being written, the first year of the public revelation of the Six-
teenth Amendment fraud was passing into legal history. The cases in which the issue
has been fought will become landmarks. The question is, to what pathway do they
point? One leads to greater tyranny, the road to national ruin; the other is a return
route to the Declaration of Independence. Although it may be too early to tell, I firmly
believe that we are headed up the latter route. And, it truly must be that we, that is, all
of us, shall have to go up together, or else we shall all fail.

William . Benson
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Newly Discovered Evidence

The Law That Never Was, Vol. I, represents a breakthrough in income tax litigation and
criminal prosecution. It is “newly discovered evidence.” The vitiating adjustments
which morally must follow the discovery of a fraud are not bound by any artificial bar-
riers, like statutes of limitations. The reason for that is simple. One can never tell
when evidence of a fraud, an act which is naturally intended to be hidden, will be dis-
covered and brought forward into the light. Such evidence may be discovered shortly
after the commission of the fraud, or it may take years. Passage of time is immaterial
because justice demands that such wrongs be righted no matter how late the hour.
When newly discovered evidence in the case of a fraud is brought out, it is the duty of
society, specifically the courts, to return the victim to his original state as much as is
possible, to compensate that victim for his suffering, and to punish those responsible
for the fraud and any who participated in furtherance of the fraud, whether inten-
tionally or unintentionally through negligence.

It is that same morally irresistible concept which has dictated that Nazi war crimi-
nals be hunted down and caught no matter how late the hour. It is that concept which
has resulted in the initial reversal in the infamous “relocation” trials of Japanese-
Americans. The opinions handed down by the United States Supreme Court in those
cases, Hirabayashi v. U.S., 320 U.S. 84 (1943) and its companion case, Yasu: v. U.S., 320
U.S. 115 (1943), were used to justify the wholly unconstitutional and unwarranted
incarceration of American citizens of Japanese descent in February of 1942, without
benefit of trial or of any of the trappings of due process. The flimsy basis of these
opinions had been pious assertions of “military necessity,” but newly discovered evi-
dence, retrieved from federal archives, by a dedicated team of researchers (as Bill Ben-
son retrieved the Sixteenth Amendment documentation from the archives in all the
contiguous States and the National Archives) showed that the Assistant Secretary of
War, John J. McCloy, conspired to present deceitful and fraudulently incomplete evi-
dence to the court. Evidence which showed that there had been no acts of disloyalty
amongst Japanese-Americans had been altered, suppressed and destroyed. Despite
the passage of forty years, federal district court judge, Marilyn Patel, in Korematsu v.
U.S., 584 ESupp. 1406 (N.D. Cal, 1984), granted a petition for a writ of error coram
nobis, finding that officials of the United States had, in effect, defrauded the peti-
tioner, Korematsu, by preventing exculpatory evidence from going before the
Supicine Court. Korematsu, at 1417. In so doing, Judge Patel reversed the Supreme
Court for a mistake of fact.

In what has become the frantic attempt by the Attorney General’s Office through
the U.S. Attorneys and by the federal judges to suppress the information in The Law
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That Never Was, Vol. 1, two arguments were initially employed, and are still being
employed. The first is the specious argument used by the United States in the Kore-
malsu case, namely, that it’s too late, that justice can be foreclosed by delay in learning
of a fraud. The second is the incredible and indefensible argument that an issue of
fraud cannot be heard by the courts simply because the fraud was committed in the
process of ratifying an amendment to the Supreme Law of the land and, therefore,
was strictly political and not under the jurisdiction of the courts. The Sixteenth
Amendment cases which have been tried in courts, mostly federal, have featured this
two-pronged attack of “lateness-of- the-hour” and “nonjusticiability.”

Another argument has more recently been employed to combat the Sixteenth
Amendment. That argument is based upon Brushaber v. Union Pacific Railroad Com-
pany, 240 U.S. 1 (1916), and asserts that the personal income tax upon wages is an
excise tax. A classic example of what goes around, comes around. This is basically the
same argument that so-called tax protesters have been utilizing for many years. The
response of the judiciary and the U.S. Attorneys when so-called tax protesters have
brought the Brushaber excise tax argument has been the legal-writers’ equivalent to the
Bronx cheer, that is, “frivolous and without merit”” Now, the U.S. Attorneys are trying
to stand on what has been one of our favorite spots. It’s getting a little crowded. And,
there might not be enough room for the judges to get in here.

We will analyze each of these arguments, in addition to the other pertinent issues
involved and the cases currently being heard in the federal court.



Stationary Targets

Whenever a battle is fought, the position of your opponent is crucial to the out-
come. This is even more crucial when the battle is fought with words. In a battle
fought with bullets, there isn’t much question when you’ve definitely locked onto your
opponent’s position; pull the trigger when he’s in your sights and that will about do it.
In a battle fought with words, your opponent can shift his relative position by skillfully
redefining either his position or your position. This is a tactic of pure deception.
Change the meaning of even one word and the entire meaning of either your position
or your opponent’s position can be changed. Change the meaning of even one word
and you can put a man in prison or keep him out.

For the ruthless will come to an end, and the scorner will be finished,
Indeed all who are intent on doing evil will be cut off;

Who cause a person to be indicted by a word, and ensnare him who adju-
dicates at the gate, and defraud the one in the right with meaningless argu-
ments. [saiah 29:20, 21 (New American Standard Version)

The issue of the fraudulent ratification of the Sixteenth Amendment has become a
battle fought with words. As they have done so often in their defense of the corrupt
and abusive federal income tax system, the U.S. Attorneys and federal judges in this
country have joined this particular battle by attempting to subtly change our position
by tinkering with our words. The most common example of this ploy is the simple
alteration of one word in our charge against the Sixteenth Amendment. These law-
yers have deceptively implied that we hold that the Sixteenth Amendment was only
“improperly” ratified, or “invalidly” ratified, rather than “fraudulently” ratified.
There is, of course, an enormous difference between “improper” or “invalid” and
“fraudulent”” Something that is improperly done may merely be flawed, but not griev-
ously and intentionally. Invalidity may involve mere mistake, or accident. Neither
word conveys criminal intent, or mens rea, a malicious, knowing commission of a
wrongful act. The word, fraudulent, does convey such criminal intent. Neither
“improper” nor “invalid” is sufficient to denote the complete impropriety or the
complete invalidity that the word “fraudulent” denotes. The U.S. Attorneys have
meticulously avoided addressing the fraud in court.

Obviously, if the various U.S. Attorneys can slyly slide either of these two tepid,
indefinite words into our position in place of the one hot, definite word, they can
effectively destroy our true position. The words improper, or invalid, can allow the
continued existence of acts performed in the manner they set forth. The word fraudu-
lently does not allow for the continued existence of acts so performed. 37 Am.Jur.2d 8,
states:



Fraud vitiates every transaction and all contracts. Indeed, the principle is
often stated, in broad and sweeping language, that fraud destroys the valid-
ity of everything into which it enters, and that it vitiates the most solemn
contracts, documents, and even judgments. Fraud, as it is sometimes said,
vitiates every act, which statement embodies a thoroughly sound doctrine
when it is properly applied to the subject matter in controversy and to the
parties thereto and in a proper forum. (emphasis added)

In The Law That Never Was, Vol. 1, we set out in graphic detail the content of the doc-
uments first partially retrieved by the Montana Historians, which were initially
revealed in public by “Red” Beckman in 1983, and which Bill Benson then patiently
and painstakingly retrieved as a complete and total body of evidence from the
archives and other documentary depositories in the 48 contiguous States and the
National Archives. That public record, hidden for over 70 years by the triple obstacles
of geography, technology (no copiers) and cost, irrefutably shows that not one, but sev-
eral, egregious frauds were committed in the purported ratification of the Sixteenth
Amendment. That amendment was, thus, not ratified at all and any appearance of
ratification which may exist has no foundation because of the frauds committed by
parties involved in the ratification process.

The cunning attempts to substitute the weak, impotent words “improper” or
“invalid” in our assertions of fraud are themselves dishonest and fraudulent. U.S.
Attorneys, experienced wordsmiths all, understand very well exactly what they are try-
ing to accomplish. They have knowingly and willfully indicted many innocent and
helpless victims for income tax crimes with a single word. That single word has most
frequently been “willfully”.

A brand, new tactic which the U.S. Attorneys and Attorney General seem to be
using is that of saying the Sixteenth Amendment was of virtually no effect relative to
the taxation of the wages of the ordinary worker. In the case of United States v. George M.
House and Marion M. House, 85-1611 and 85-1612, on appeal in the United States Court
of Appeals for the Sixth Circuit, Assistant Attorney General Glenn L. Archer, Jr., pos-
ited a unique and incredible theory of Constitutional law. In the Brief of Appellee, at
14, Archer stated:

Even without regard to the Sixteenth Amendment, Congress would be
empowered to impose a tax on income received as compensation for ser-
vices, without apportionment, pursuant to the broad grant of taxing power
under Article I, Section 8, of the Constitution. That taxing power embraces
every conceivable power of taxation, including the power to lay and collect
income taxes. Brushaber v. Union Pacific Railroad Co., 240 U.S. 1, 12-13 (1916).
The Sixteenth Amendment merely eliminates the requirement that, to the
extent an income tax constitutes a direct tax, it be apportioned among the
states.

First, Archer says that Congress could tax compensation received for services with-
out apportionment and then he says, in the last sentence above, that the “Sixteenth
Amendment merely eliminates the requirement that, to the extent an income tax con-
stitutes a direct tax, it be apportioned among the states.” Utterly fantastic. According
to this double-talk, Congress is not required, but then again is required to apportion
taxes laid upon incomes, and, therefore, the Sixteenth Amendment did nothing, but,
actually did do something relative to the apportionment requirement. Let’s clear up
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this intentionally deceptive and fraudulent assertion on the part of the Assistant
Attorney General.

The Apportionment Requirement

The courts have repeatedly justified the current income tax system using the Six-
teenth Amendment. And yet, in the case of Brushaber v. Union Pacific Railroad Co., 240
U.S. 1 (1916), the United States Supreme Court said that the Sixteenth Amendment
conferred no new taxing power, i.e., that the federal government already had the
power to lay the kind of direct tax contemplated by that amendment, the income tax.
In order to understand how these two statements are compatible, it is necessary to
understand the simple basis for the manner in which the framers of the Constitution
set up restrictions for the laying of taxes in this nation. These restrictions were not
complicated either in execution or concept. Indirect taxes were to be laid under the
rule of uniformity and direct taxes were to be laid under the rule of apportionment.
Unfortunately, these simple constitutional directives have become thoroughly entan-
gled in a steady, stealthy web of confusion which has bound up their force and mean-
ing. We need to unravel this confusion.

* % %

The normal business of government was to be funded by the revenues from “indi-
rect taxes”—namely duties, imposts and excises. These are, of course, just like the
duties, imposts and excises collected today. Before most imported goods can be
brought into this country, a small charge in the form of a duty, or impost, ordinarily
must be paid to the customs collector upon that product. Excises are levied upon lux-
ury items and privileges. Provision for these duties, imposts and excises and the rule
for their uniform levy was made under Article I, Section 8, Paragraph 1 of the
Constitution:

The Congress shall have power to lay and collect taxes, duties, imposts,
and excises, to pay the debts and provide for the common defense and gen-
eral welfare of the United States; but all duties, imposts, and excises shall be
uniform throughout the United States . . .

Taxes are distinct from duties, imposts and excises; see Pollock v. Farmers’ Loan &
Trust Co., 158 U.S. 601, 624-25 (1895). And, the courts have defined excises in very
restricted, explicit terms, leaving their construction to that which was common at the
time the Constitution was adopted. In Davis v. Boston, 89 F2d 368, 373-76 (CCAL,
1937), the Court stated that:

At the time of the adoption of the Constitution the term “excise tax”’was
used only in connection with a tax on goods, merchandise, and
commodities.

% ko

As defined in Bouvier’s Law Dictionary, Rawle’s Third Revision, p. 551,
commodity is a broader term than merchandise and “may mean almost any
description of articles called movable or personal estate. Labor is not a com-
modity.”

In the discussions in the several state conventions, both as to the adoption
of the Federal Constitution and with reference to the adoption of the
respective state constitutions, it seems apparent that the understanding of
the term ““excise tax”” was a tax laid upon articles of use or consumption, not



according to their value, but an arbitrary amount fixed by the Legislature;
and the term *“commodity” appears to have been used in its ordinary
sense as including goods, wares, merchandise, produce of the land and
manufacture.

k% ok

The court in Flint v. Stone Tracy Co., 220 U.S. 107, 151, 31 S.Ct. 342, 349,
55 L.Ed. 389, Ann.Cas.1912B, 1312, adopted the definition of excise taxes
found in Cooley on Constitutional Law (7th Ed.) p. 680:

“Excises are taxes, laid upon the manufacture, sale, or consumption of
commodities within the country, upon licenses to pursue certain occupa-
tions, and upon corporate privileges,” which appears to cover the entire
ground.

* % %
But nowhere do we find that an excise tax has ever been imposed in this

country on the natural right to employ labor in manufacturing, or in any
trade or calling for profit. (emphasis added)

The “licenses to pursue certain occupations” were more fully explained in Davis v.
Edison Electric Illuminating Co. of Boston, 89 F. 2d 393, 395 (CCA1 1937):

Certain particular vocations in which the public may have an interest,
such as attorneys, innkeepers, or auctioneers, may be subject to excise taxes,
as was said in Thomas v. United States, 192 U.S. 363. It has never been held,
however, either by the Supreme Court of the United States, or the Supreme
Court of any state, so far as we are advised, that Congress had the power to
tax the common right to employ labor. It is like taxing a person’s right to
work. (emphasis added)

Dauvis v. Edison makes it clear that no one has a right to tax the right to work. This
precise and inviolable limitation on excises exists because, otherwise, a person’s very
existence could be taxed. The other limitations of the excise, mentioned in Dawvis v.
Boston—that such taxes can only be laid upon the manufacture, sale or consumption
of commodities, or upon privileges, or upon luxuries—were a natural prohibition
against the growth of the federal budget. The administrators of government were
expected to live within a fairly narrow range of activity and an equally narrow budget.
Furthermore, under the rule of uniformity, they were commanded to provide for
their budget in a fair and even-handed manner.

Another method of taxation, however, was provided to cover those situations in
which an emergency might require a bit more revenue. Wars, after all, did occur now
and then. However, the framers of the Constitution wanted to restrict this particular
power to tax in a very special fashion. The Constitutional restrictions on direct taxa-
tion, prior to the fraudulently asserted ratification of the Sixteenth Amendment, are
set forth in Article I, Section 9, Paragraph 4, thusly:

No capitation or other direct tax shall be laid, unless in proportion to the
census or enumeration hereinbefore directed to be taken.

This meant that direct taxes, like the income tax, had to be proportionately laid
upon the population according to the census commanded by the Constitution. The
percentage of the whole population of the country, measured by the census, which
lived within any particular State would determine the exact percentage for which that
State’s taxpayers would be responsible. In other words, if the population of a particu-
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lar State, according to the census, totaled 2% of the entire population of the United
States, then, 2% of any direct tax passed by Congress would have to be collected from
the eligible taxpayers of that particular State. This is precisely how the very first use of
this power was administered during the Civil War; see U.S. Statutes, 37th Cong., 1st Ses-
sion, Ch. 45, 1861, at 294-95. President Lincoln had called for Congress to raise funds
for that most debilitating of wars, thus illustrating the nature of direct taxes—as emer-
gency fund-raisers—and they were apportioned by Congress without undue difficulty.

The United States Supreme Court explained the intent of the framers of the Consti-
tution relative to these two forms of taxation, direct and indirect, in Pollock, 158 U.S.,
at 621:

The founders anticipated that the expenditures of the States, their coun-
ties, cities, and towns, would chiefly be met by direct taxation on accumu-
lated property, while they expected those of the Federal government would
be for the most part met by indirect taxes. And in order that the power of
direct taxation by the general government should not be exercised, except
on necessity, and, when the necessity arose, should be so exercised as to
leave the States at liberty to discharge their respective obligations, and
should not be so exercised, unfairly and discriminatingly, as to particular
States or otherwise, by a mere majority vote, possibly of those whose constit-
uents were intentionally not subjected to any part of the burden, the quali-
fied grant was made. (emphasis added)

The “qualified grant,” of course, refers to the grant of power to the federal adminis-
tration to levy a direct tax only under the rule of apportionment. That rule was
intended to prevent the unbridled levying of direct taxes and, so, to prevent federal
intrusion upon the ability of the States to levy such taxes.

The debates held in the legislatures all over the country on the issue of the Six-
teenth Amendment ratification (see The Law That Never Was, Vol. 1, at 51, 227, 273, &
291 and in the Appendix of this Volume) confirm that the taxes contemplated by
direct levy on property were always intended to be restricted to emergency conditions,
principally wartime, and only when necessary for national survival. They were never
intended to become a permanent fixture by which public servants would become per-
manently attached to our wallets.

Taxation was a bad word at the adoption of the Constitution, as it is now. To pro-
hibit the insufferable conditions of taxation which precipitated the American War for
Independence, the provision for direct taxes was carefully and appropriately con-
structed so as to make those directly responsible for imposing the taxes, the members
of the House of Representatives, the most answerable to the masters of the new nation,
specifically, the sovereign citizens who elect those Representatives. All revenue bills
were to originate in the House of Representatives (United States Constitution, Article I,
Section 7), members of which were to be apportioned according to the census just like
the direct taxes. The “census or enumeration hereinbefore directed to be taken” in
order to determine the proportion of any direct tax to be levied upon the people of a
particular state is explained in Article I, Section 2:

Representatives and direct taxes shall be apportioned among the several
states which may be included within this Union, according to their respec-
tive numbers, which shall be determined by adding to the whole number of

free persons, including those bound to service for a term of years, and
excluding Indians not taxed, three-fifths of all other persons. The actual



enumeration shall be made within three years after the first meeting of the
Congress of the United States, and within every subsequent term of ten
years, in such manner as they shall by law direct.

This clause in the Constitution linked taxation directly to representation in answer
to the original American tax protesters’ slogan, “No taxation without representation.”
This is emphasized in the rehearing of Pollock, 158 U.S. 601, 637 (1895), wherein the
Chief Justice rendering the opinion held that a direct tax was unconstitutional and
void if it was “not apportioned according to representation.”

The two-year term of members of the House was intended to assure the voting mas-
ters a fairly quick review of the job that their elected Representative, their servant, had
done for them in that body. There were even provisions made to recall an unusually
wicked servant from his office at any time. When the Constitution was written, the
concern over how heavy a tax burden had been placed upon the citizens was of sting-
ingly recent vintage and that concern weighed heavily upon the voters’ judgment of
their elected officials’ devotion to duty. In such a manner, the Constitution provided
for a limitation on the length of time any direct (and assumedly temporary) tax could
be levied, since taxes thought by the citizenry to be overly burdensome could be pro-
tested merely by removing that Representative who didn’t want to stop levying that
tax. The urgent necessity for ensuring that this tax-limiting power remain with the
sovereign citizen is aptly stated in the original hearing of Pollock v. Farmers’ Loan &
Trust Company, 157 U.S. 429, 556 (1894):

“[T]he people must, in effect, themselves, mediately or immediately, pos-
sess the power of granting their own money, or no shadow of liberty could
subsist.” The principle was that the consent of those who were expected to
pay [the tax] was essential to the validity of the tax. (emphasis added)

In other words, only the consent of the taxpayers can validate a direct tax.

The Constitutional provision of apportionment according to representation, as a
device for keeping the body of Congress responsible for revenue-raising, namely the
House, as close to the voters as possible, was considered a great barrier against tyranny
by Pollock, 157 U.S., at 583:

If, by calling a tax indirect when it is essentially direct, the rule of protec-
tion could be frittered away, one of the great landmarks defining the bound-
ary between the Nation and the States of which it is composed, would have
disappeared, and with it one of the bulwarks of private rights and private
property. (emphasis added)

This is exactly what Assistant Attorney General Archer now proposes to do—call “a
tax indirect when it is essentially direct.”” The ruse employed by Archer is aimed
directly at the protection afforded by the apportionment bulwark. Archer has sought
to distort the solid lines of demarcation classifying direct taxes and let them bleed into
the category of indirect taxes.

Recently, the United States Court of Appeals for the Sixth Circuit, in House case, has
attempted to rewrite history on excises by agreeing with Archer in saying that the
income tax can be a nonapportioned, indirect tax. In a Brookings Institution report
entitled, The Role of Direct and Indirect Taxes in the Federal Revenue System, (Princeton Uni-
versity Press, Princeton, 1964), it was stated, at 3, that:

There are two principal categories of indirect taxes: excises, imposed



upon the production or sale of particular commodities or related groups of
commodities; and sales taxes, imposed upon the sale of all comodities
except those specifically exempted.

Another Brookings Institution report, authored by Richard Goode, entitled The
Individual Income Tax, (The Brookings Institution, Washington, D.C., 1976), said, at 1,
that:

On February 25, 1913, the secretary of state certified the ratification of
the Sixteenth Amendment to the Constitution, giving Congress “power to
lay and collect taxes on incomes, from whatever source derived.” This
amendment, the first to be adopted in forty-three years, overturned a
Supreme Court decision that had blocked an individual income tax for
almost two decades, and opened a new chapter in the fiscal history of the
United States. (emphasis added)

Goode continued by defining excises and differentiating them from direct taxes on
income, at 33 & 59:

Excise taxes, sales taxes, and other indirect taxes still have an important
role in the American federal-state- local revenue system as well as in other
countries. Proposals are made from time to time for the adoption of a fed-
eral sales tax in the United States, most often in recent years in the form of a
value-added tax. Indirect taxes, however, cannot be considered close substi-
tutes for well- administered direct taxes on income or consumption since
the former are ordinarily less broad in coverage, less easily adaptable to the
individual circumstances of taxpayers, and usually lack progressivity.
(emphasis added)

® % %
Indirect taxes are collected from producers or sellers in the expectation

that they will be passed on to consumers as a separate charge or as an uni-
dentified part of the price.

The Sixth Circuit’s contention is, quite obviously, frivolous and meritless.

Article I, Section 2 also provided a requirement that if any particular “emergency”
for which a direct tax was levied by Congress just happened to go on for longer than
originally expected, a review would be necessary, at least every ten years following
each census, which would, again, make each and every Representative responsible for
returning to his constituents, his masters, to explain why it was that we, as a nation,
had been in the dire straits of “emergency” for so long. It would be quite a cause for
uproar if an emergency for which a direct tax had been laid upon the people no
longer existed and yet the tax continued to be legislated and then enforced. The
fraudulent obliteration of the rule of apportionment did away with this mandate for
tax review by disconnecting the census from the direct taxing power.

So, as the Brushaber Court said, it is true that the federal government always pos-
sessed the power to lay direct taxes upon incomes; however, it did not have the power
to lay such taxes indiscriminately because the constraints of the Constitution required
the Congress, specifically the House (wherein all bills for the raising of revenue were
required to originate), to continually ask the approval of the American people to do
so and periodically commanded a review of the circumstances surrounding that
request. The illusory power to lay direct taxes on incomes indiscriminately does arise
from the equally illusory Sixteenth Amendment. According to Evans v. Gore, 253 U.S.
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245, 261 (1920):

[T]he purpose of the Amendment was to eliminate all occasion for such
an apportionment because of the source from which the income came,—a
change in no wise affecting the power to tax but only the mode of exercis-
ing it.

As explained in Pollock, this “‘mode of exercising” the direct taxing power by appor-
tionment was (and still is) “one of the bulwarks of private rights and private property.”
When Assistant Attorney General Archer stated that “[t]he Sixteenth Amendment
merely eliminates the requirement that [an income tax] be apportioned among the
states,” he was attempting to denigrate the concept of this bulwark of private rights
and private property in further evidence of his total commitment to aiding and abet-
ting the fraud originally committed by Philander Knox and company from 1909 to
1913.

% % %

The failure to follow the rule of apportionment has brought about a situation
which that “bulwark” would have prevented. Because income taxes are not properly
apportioned, as they must be, the vital link between Congressional representation
and those taxes has been severed. The result has been a malapportionment of repre-
sentation generally. Very little diligent effort has gone into reapportionment since
1913. But the patterns of population growth and distribution have continued to
change, so rural areas which have had net population losses have become over-
represented and urban areas which have had net population gains have become
under-represented.

Even before the Constitution was adopted, the principle of apportionment was
closely tied to taxation in the individual States; see Robert B. McKay, Reapportionment
(The Twentieth Century Fund, New York, 1965), at 17-18. There were even States (Mas-
sachusetts and New Hampshire) which apportioned according to the “public taxes
paid” by each voting district, instead of apportioning by population; see McKay, at 18.
It was recognized that taxation and fairness in representation were inextricably bound
together. Without fair and equal representation, the consent to be taxed, or governed
at all, could not exist; see McKay, at 20-21 (citing Robert McCloskey, The Reapportion-
ment Case, 76 Harv. L. Rev. 54, 71 (1962)):

[I]t is beyond doubt that the framers acknowledged popular consent as
the indispensable basis for setting up that process of government in the first
place. Though the government might take various forms and possess vari-
ous powers, those characteristics were derived from the consent of the gov-
erned. If this central principle, so plain in the Declaration, was not
expressed in the explicit language of the Constitution, it is because after
1776 it was taken for granted. Its claim to be a fundamental principle of the
Constitution is about as solid as any claim could well be. (emphasis in
original)

The representational aspect of our fundamental law, the Constitution, is the funda-
mental provision for our consent to be governed by chosen servants. The constitu-
tional bond created between direct representation (by popular vote) and direct taxes
was the Founding Fathers’ governmental statement of how closely related the consent
to be taxed is to the consent to be governed. At the time of the Declaration of Indepen-
dence, they weren’t just closely related; they were exactly the same thing.
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The early insistence upon fair and equal representation was founded upon the
fears of the newly independent Americans that majority rule was fraught with the
danger that the majority might try to coerce the minority. The inclusion of a guaran-
tee of republican government, rather than democratic, in the Constitution is an indi-
cation of how strongly those fears were felt. The electoral college, the election of
Senators by State Legislatures (changed to a popular vote by the Seventeenth Amend-
ment) and the appointment of federal judges were all meant to be protections against
tyranny by the majority, as was the guarantee to the States and to the people of their
continued sovereignty. In fact, the States were intended to be at least as powerful as the
federal administration and, in the beginning, were more powerful and influential.
The primary needs of citizens were met by their local public servants at the State level,
not by a burgeoning, bureaucratic, federal octopus with far more tentacles than con-
stitutionally permitted.

The major portion of that fear of tyranny was fear of unjust taxation. However,
when apportionment gets out of correct alignment, the possibility of unjust and une-
qual treatment of the citizenry becomes a likelihood. Malapportionment has become
the rule rather than the exception throughout the United States principally because it
has made no difference to the levying of taxes, which would otherwise be an overrid-
ing universal pocketbook concern to nearly every voter. Since people do not have an
interest in how apportionment is administered for the sake of their pocketbooks, they
have very little interest in how apportionment is administered at all.

Legislators, of course, enjoy malapportionment either way. Those representatives
who have a relatively small constituency do not have to spend nearly the amount of
campaign funds as those in more populous districts because they don’t have to con-
vince as many voters to vote for them. Those representatives who have an oversized
constituency enjoy a much greater return from federal patronage and grants. In
cither case, malapportionment creates a temptation to corrupt the government. And,
if legislators are corrupted, somebody must be suffering and that somebody is, of
course, the voters. McKay, at 67, says:

If any one fact emerges starkly from the tangled efforts at apportionment
reform, it is that the disadvantaged voters, by the very fact of their partial
disenfranchisement, are disabled from any political remedy. It makes no
difference whether there is a theoretically available initiative, a periodic
constitutional convention, or other imagined remedy. The demonstrated
factis that, where the judicial remedy is not available, individual voters, or
even groups of voters, are powerless.

Thus, the disconnection of apportionment from direct, or income taxation has
caused an enormous dislocation in rights of all kinds and in the just expectation of
the people that their government will be administered fairly and equally. The result of
this dislocation is that the American people have been “disabled from any political
remedy” for the ills which apportionment was intended to prevent. Have you ever felt
that relief from political blundering and malfeasance was virtually impossible to
obtain? The remedy is much simpler than you have been led to believe.

Because the Sixteenth Amendment actually does not exist in law because of the
fraud, then the current mode of exercising the power to tax income must, once again,
come under the doctrine of Pollock and under the absolute Constitutional necessity
for apportioning such taxes according to representation. The return to the rule of
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apportionment will not only correct most of the injustice in taxation, but, also, most of
the injustice in representation.

Direct Taxation v. Indirect Taxation
Let’s examine the landmark income tax law decision, Pollock v. Farmers’ Loan & Trust
Company, 157 U.S. 429 (1894), reh. 158 U.S. 601 (1895). The issue before the Court was
stated in 157 U.S., at 580:

[1]f, as the Constitution now reads, no unapportioned tax can be imposed
upon real estate, can Congress without apportionment nevertheless impose
taxes upon said real estate under the guise of an annual tax upon its rents or
income? (emphasis added)

In other words, the Court was to decide whether a tax on income from real prop-
erty was a direct tax upon the income-producing property itself and one which
required apportionment. In its decision, the Court held that this was indeed the case,
irrespective of any attempt on the part of Congress to disguise a tax upon income-
producing property as an annual tax only upon that property’s rents or income. The
ultimate consequence of such a “guise,” according to Pollock, was to tax the property
which produced the income by taxing its income.

So, what is a direct tax anyway? The Pollock Court gave the definition, 157 U.S,,
at 558:

Ordinarily, all taxes paid primarily by persons who can shift the burden
upon some one else, or who are under no legal compulsion to pay them, are
considered indirect taxes; but a tax upon property holders in respect of
their estates, whether real or personal, or of the income yielded by such
estates, and the payment of which cannot be avoided, are direct taxes.
(emphasis added)

Under this definition, indirect taxes are those which involve “no legal compulsion,”
while direct taxes are those which “cannot be avoided.”

In the rehearing, Pollock v. Farmers’ Loan & Trust Company, 158 U.S. 601, 625 (1895),
offered another perspective:

[Alexander Hamilton] gives . . . a definition which covers the question
before us. A tax upon one’s whole income is a tax upon the annual receipts
from his whole property, and as such falls within the same class as a tax
upon that property, and is a direct tax, in the meaning of the Constitution.
(emphasis added)

Thus, all taxes on the “whole” of an individual’s property, “whether real or per-
sonal,” were considered to be direct taxes. Such taxes must be paid and may not be
avoided. The reason that they are considered mandatory is that it is presumed that we
would have had a controlling voice in whether such taxes would be laid, thus making
their assessment a self-assessment, and that we would be protected in the process of
making such a self- assessment by the apportioning provision of the Constitution. The
fairness in these apportioned taxes is implicit from the manner in which, first, they
are supposed to be legislated and, second, in the manner in which their burden is sup-
posed to be distributed.

Before direct taxes, like income taxes, may be laid, they must first be approved by
Congress on an individual basis. That is, they must be passed into legislation only
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upon consideration of the particular appropriation for which they are needed, i.e.,
they can only be considered on an as-needed basis, or “except on necessity”; see Pol-
lock, 158 U.S., at 621. As previously shown, appropriations for war and the need for
funding for a war would be, and have been, an individual case requiring consider-
ation for the laying of a direct tax. Such funding would be a case of a greater-than-
usual need for financing. This was the intent of the framers of the Constitution and it
was recognized as controlling at the time of the Sixteenth Amendment debates.

On February 23rd, 1910, Senator Norris Brown, of Nebraska, stated the use for
which direct taxation on incomes through the proposed Sixteenth Amendment was
intended. It “aim[ed] only to supply a reserve force in the Government’; Congressional
Record-Senate, vol. 45, at 2246. This “reserve force” referred directly to the application
of “[t]he income tax, to be used for the national defense.” Senator Brown went on with
his impassioned plea for the power to tax incomes:

When regiments must be equipped and armed, when battleships must be
rushed to the scene of danger without counting the cost, this Government
should have the power to lay its tax upon the incomes of those who have
them. It is the last resort. To withhold from the Government a power which
may become so essential to its preservation is unpatriotic and cannot be jus-
tified. It is to make our country ready for such an emergency that I plead
with the States to ratify this amendment. We may never need to enact an
income-tax law. I hope the emergency I have described may never arise. But
should it come, the Republic should be clothed with full and ample author-
ity to lay a just share of the burden upon the incomes of the whole country.
(emphasis added)

Income taxes had always been considered a tax of “last resort” in an “emergency”
and, then, only upon “those who have” such incomes. In those days, only the wealthy
had “incomes”; only the very wealthy were to be taxed.

The current version of income tax enforcement had its origins in an “emergency”
situation—World War II. Part of the scam introduced in 1942 was the so-called Victory
Tax, which was legislated under an appeal to the patriotism of the American people.
When the “emergency” was over, the Victory Tax stayed under the new name “with-
holding,” or, what are now the “information at the source” provisions which relate
only to those involved in “a trade or business,” or who pay “salaries [and] wages,’
among other things, to others.

The Victory Tax also resulted in the “collection of income tax at the source on
wages.” This little trick overcame the one problem that blocked the path of the tax
tyrants—the natural tendency of a free man to resist unjust taxation. Instead of the
I.R.S. agent having to come, hat in hand, to the wage-earner to ask him to volunteer a
contribution, the agent could now sit back and wait for the ordinary wage-earner to
come to him, asking for a part of his withholding to be refunded. All those who
worked for someone else would automatically be thrown into the system. The political
plan to con all those who formerly were not subject to income tax into the income tax
system was quite evidently accomplished through the vehicle of wartime emotions. In
1939, oniy 4 miiiion income tax returns were filed. By the end ot the war that tigure
had ballooned to almost 50 million. “The net effect . . . was to tax lower- and middle-
income classes that had never been taxed before”; Gabriel Kolko, Wealth and Power in
America (Frederick A. Praeger, New York, 1962), at 33. This situation was never

13



intended by Congress. The Sixteenth Amendment was “expected to apply to only 1
percent of the population, including taxpayers and their dependents, and the actual
number was smaller . . . In 1970, 81 percent of the population were covered”; see
Goode, at 3. As the con became accepted, Congress progressively lowered exemptions
to herd more and more of those who had never before been considered taxable into
the perverted income tax system. In The Rich and The Super Rich (Bantam Books, New
York, 1968), at 462, Ferdinand Lundberg said that the current income tax system “has
been transformed largely into a permanent wage tax, a Gargantuan political joke on
the workers.”

In our representative system of government, Congress is morally impelled to go to
the people to ask if it is alright to utilize such extreme measures as a direct tax. The
apportionment requirement was the fundamental means of forcing Congressional
Representatives to do just that. In that we, the people, were intended to be the govern-
ment and the ultimate sovereign, such a process of asking the sovereign for permis-
sion to levy a tax would be an expected requirement. Congress’ only real authority to
tax comes from us. State ex rel. Mullen v. Howell, 181 P. 920, 924 (1919), stated:

For the framers of the Constitution had well in mind—for they had lived
in that time when our political system was being fashioned into concrete
form—they understood, as we sometimes forget, that “the theory of our
political system is that the ultimate sovereignty is in the people, from whom
springs all legitimate authority.” Cooley, Constitutional Limitations (6th
Ed.) p. 39. (emphasis added)

The wise Representative in Congress would, before voting on a direct tax, go to his
constituency and ask what they wished him to do after explaining the issues. If the
emergency was so overwhelmingly urgent, it might be wiser to forego a consultation
with the voters, but that would rarely be the case; as crises have become more quickly
brought to the attention of legislators, so has their ability to communicate to their con-
stituents. No catastrophe occurred in the period during which the apportioning of
the Civil War tax was accomplished. Those looking for a more recent case might be
tempted to use Pearl Harbor as a cause to eliminate an appeal to the people. Unfortu-
nately, that isn’t exactly an appropriate example. Since the Department of War and
Roosevelt knew of the impending attack, it wasn’t really the surprise that we have
been falsely led to believe that it was. See Pulitzer Prize-winner John Toland’s Infamy
(Berkley Books, New York, 1982). Under a less treasonous situation, it could be
expected that no such “surprise” attack would have occurred.

After listening to his constituency and weighing their desires on any particular
appropriation bill, the wise Representative would then be politically ready to cast his
vote for or against appropriating funds for the emergency measure. The Representa-
tive who either regularly failed to obtain his voters’ wishes on appropriations mea-
sures or ignored their expressed wishes could be brought to bear at the next biennial
election and would likely find himself out of office. Such measures would have a
strong tendency not to even be considered on a regular basis, first, because people do
not particularly enjoy being told that the country is experiencing one crisis after
another, and, second, because those legislators who did bring direct taxation mea-
sures up on the floor of the House of Representatives would quickly find their tax pro-
posals and themselves subject to greater and greater scrutiny the more frequently they
suggested spending “emergency” money out of the pockets of the American public.
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Constantly dipping into the “last resort” cookie jar would quickly bring political pun-
ishment. This is exactly what the built-in protection of apportionment is supposed to
do; it is voter intimidation of the legislators against profligate spending.

If a measure requiring a direct tax did manage to pass the House, the Senate would
then have to face the same music. If the House decided, collectively, that appropriat-
ing funds for a particular adventure was politically wise, the Senate would then be
required to either pass, reject, ignore or modify on the House bill. In a similar man-
ner as the Representative, the wise Senator would take the pulse of his State constitu-
ency to determine if it was politically justified for him to take the plunge and vote for
the levying of a tax directly upon his State. A Senator, of course, would be less prone to
a relatively quick review of his voting behavior, but then if he had built a six- year his-
tory of consistent willingness to levy direct taxes upon his State, there wouldn’t be
much chance for him to ask for another chance.

Once a measure providing for a direct tax on income passed Congress, the measure
would still be subject to veto by the President and approval, if challenged, by the
courts. So, under the rigor imposed by apportionment, each and every time that our
legislators got the idea into their heads to appropriate our estates for their adventures,
or anyone else’s, they would have to enter into, and successfully get past, the legislative
process in order to do it, having to face their true masters, the American people, at
some point in the process.

If a direct tax, whether wise or unwise, did hurdle the bulwark of freedom, the bur-
den still had to be fairly and equally distributed by the constitutionally provided
means of apportioning such taxes according to census or enumeration. Each State
would be allocated a percentage of the tax burden directly related to its population.
That allocated tax burden might be collected as a capitation tax. A capitation tax, or
head tax, is a flat amount payable by every citizen, usually of voting age. That would be
the least fair method of collecting a direct tax. The more normal and fair method
would be a flat rate upon all incomes eligible to be taxed. This was the method
intended by most of the legislators who debated the Sixteenth Amendment. The
method now employed by the Internal Revenue Code is the Marxist- inspired progres-
sive rate.

The protests made over the decision in Pollock were largely based upon the conten-
tion that it would be impossible to lay a direct tax because the inequities involved
would prevent it. Under the theory of taxation advanced by Pollock, these imagined
inequities consisted of an unjustly light burden being placed upon the Eastern States
in which there was a heavy concentration of extremely wealthy robber baron types,
like Rockefeller, Carnegie, Vanderbilt, Morgan, etc, i.e., men who had used highly
questionable methods to build their awesome wealth. The assertion was made that
those “who have amassed fortunes in all sorts of enterprises in other States have gone
to New York to live” and that a “continual stream of wealth sets toward the great city
from the mines and manufactories [sic] and railroads outside of New York”; see Con-
gressional Record-Senate, supra, at 2540.

Any apportioned direct tax laid upon States which were so bloated with robber
baron wealth would not significantly reach the great fortunes since, so the thinking
went, the ratio of wealth to population in the States in which the robber barons were
domiciled for purposes of taxation was so much higher than in States in which no rob-
ber barons lived that the relative amount of tax which would be assessed on the robber
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baron fortunes would be very small. The accessing of those great fortunes was another
of the stated intentions of those legislators who debated the Sixteenth Amendment. It
was, in fact, the key stated intention to access the incomes of only the very wealthy.

Two situations of then-recent vintage bear telling. The States would have been
responsible for collecting income taxes laid under apportionment. In that some of the
States had already tried to levy progressive income taxes (that is, higher rates for
higher incomes), there should have been no worry about missing out on taxing the
great fortunes under apportionment. The great fortunes of the robber barons would
still have been taxed under apportionment. They just would not have been taxed per-
manently as ordinary workers’ wages are now taxed permanently without apportion-
ment to protect those wages.

It wasn’t as though the robber barons didn’t deserve their reputations as ruthless
businessmen. They did. However, the arguments in favor of raping the considerable
estates of the robber barons not only appealed in a most unseemly fashion to the envy
of the far less wealthy, they were also quite misdirected. The way to bring such men to
justice was not through mangling our Constitutional guarantees, but through prose-
cutions for the frauds for which they were rightly accused and to bring any public ser-
vant to the same end who refused to aid in such prosecutions, or who deflected the
prosecutions of such wealthy criminals through their public offices. The misdirection
of the force of middle class opinion was managed by none other than the robber bar-
ons themselves who were, naturally, highly motivated in seeking to destroy the
American system of justice which hung over their heads. They could have chosen no
better means of accomplishing that goal than to pave the way for the return of that
awful system of taxation without representation upon the fear of which system this
country was founded and of which this country was declared independent. The entire
fabric of the Constitution was woven around the fear of that system; destroy that cen-
tral knot of apportionment, the protection against taxation without representation
which tied the whole cloth together, and the rest would fall apart.

Whenever the political mind gets to cogitating too long about grandiose schemes,
taxation becomes a dangerous weapon. Countering the contention made by New York
Governor Hughes that the Sixteenth Amendment, if ratified, would threaten the sov-
ereignty of the States, Senator Brown belittled any fears about wrongful usage of the
taxing power proposed to be ceded to Congress by the Sixteenth Amendment. He
labelled such fears “absurd” and went on to suggest that “[i]f Congress cannot be
trusted to protect the States against a destructive exercise of the power to tax incomes,
the States are in grave danger, whether the amendment is adopted or not. For a Con-
gress so indifferent to the welfare of the Republic as to use this power to tax incomes
to the injury of the several States, if shorn of that power, would find other ways and
means to carry on the work of destruction”; see Congressional Record-Senate, supra, at
2247. In other words, Senator Brown believed that if Congress was going to become a
renegade in taxing the sovereignty of the States (and, presumably, the sovereignty of
the people thereafter), it would do so regardless of any bulwark of freedom prevent-
ing it from doing precisely that and, so, the bulwark would be of no effect. In other
words, if tyrants will rule anyway, Brown wanted to make it easy for them. Brown’s
statements were not just “absurd,” but high treason, offering, as they did, to open the
American republic to a death blow. His own words confirm his understanding that
the potential result of allowing the taxation of the States would be the destruction of
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the United States, bud:

[W]ith the States taxed out of existence, what is there left of the Republic?
The Nation exists solely as a union of the several States. With the States
destroyed, there is no Union. (emphasis added)

A Freudian slip on Brown’s part? Probably not. As Franklin Roosevelt once said, “In
politics, nothing happens by accident. If it happens, you can bet it was planned that
way.’

So, the intended process of apportioning direct taxes was supposed to be, and was, a
barrier to unjust taxation. This is that provision in the Constitution which was sup-
posed to keep “the power of granting their own money” in the control of the sover-
eign people and without which “no shadow of liberty could subsist”; see Pollock, 157
U.S., at 556. Prior to the fraudulent proclamation of the ratification of the Sixteenth
Amendment, taxation was certainly not any more popular than it had ever been, but it
was not the monstrosity that it has since become. The direct taxes in the form of
income taxes which now fall upon the whole of the labor of the middle class have
fallen without regard to fairness or equality. They are fraudulent and criminal.

Those who ponder the question—How will the government manage without the
income tax?—have no need to worry. Apart from immense waste which would have to
be eliminated from the federal budget, the federal administration would still be left
with the one kind of tax which was always intended to provide for normal federal reve-
nuc—the excise.

Excises, which are indirect taxes, can be a dangerous weapon, too. They do have
one characteristic which makes them more palatable than the other direct kind. They
are not to be laid upon those things which are considered necessary for life, liberty
and the pursuit of happiness, i.e., those things which it is our right to obtain or to
keep; see Dauvis, supra.

The inherent danger in such considerations is the problem of determining what is
necessary and what is not necessary for life, liberty and the pursuit of happiness. But
such difficulties are not without solution. For instance, are cigarettes necessary to life,
liberty and the pursuit of happiness? If one stopped smoking would they die? Absurd.
If one stopped smoking would they be enslaved? Also absurd. If one stopped smoking
would they be less happy? Perhaps, but, obviously if one were to stop smoking and be
less likely to die from a smoking-related disease and free from the enslavement of that
habit, it wonld be unlikely for that person to be unhappy for having stopped. Sales of
cigarettes are a favorite target of excises, as are sales of liquor, tickets to entertainment
and gaming events and all other activities of that type. Excises on these sorts of items
are sometimes called “sin” taxes. “Luxury” taxes are excises laid upon the sale of
watches, jewelry, perfume, and all manner of other expensive items. In the case of so-
calied “sin” taxes and “luxury” taxes, the excise is not collected until the item is sold
and is paid by the consumer, not by the producer or seller. Hence, excises are also
called “consumption” taxes.

Excises are also laid upon privileges granted by the state. Corporations operate
under a privilege granted by the state to do business as a corporate entity. The yearly
fees paid by corporations are an excise. Certain privileged occupations, like lawyers
and bankers, and certain occupations clothed with the public interest, like auction-
eers, are also subject to excises. It has been suggested that while the nonexistence of
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the Sixteenth Amendment does away with personal income taxation, it does not
relieve corporations and privileged occupations from being subject to the current
Internal Revenue Code. The problem with that suggestion is that, under Pollock, such
entities would be treated unequally and, thus, unconstitutionally by the enforcement
of the Code only upon them, something which was never intended by Congress.

It may be seen, then, that excises are voluntary in nature. One does not need to
smoke, drink or patronize movie houses and sporting events. If the choice is made to
engage in that kind of activity, it is Constitutional to levy a tax upon that choice. One
does not need to incorporate or to engage in the practice of law or in banking. If the
choice is made to follow those occupations, it is Constitutional to levy an excise upon
those choices. Those who are involved in common occupations in society cannot have
excises laid upon their labor, their right to labor or any exercise of that right; see the
Davis cases, supra.

Excises may be avoided by not buying those products which are not necessary to
life, liberty and the pursuit of happiness and by not engaging in occupations which
are similarly not necessary to life, liberty or the pursuit of happiness. In contrast,
direct taxes are laid directly upon property. The owner of the taxed property, thus, has
no choice but to pay the tax, e.g., payment is mandatory and may not be avoided.
Excises which may be avoided are, thus, defined as indirect because they are laid upon
the incidence of the sale of a commodity or upon the incidence of the taking of a
license from the state. Such taxes need not be apportioned and, indeed, could not be.
Excises laid upon the sale of liquor could not be apportioned because the Constitu-
tional requirement that excises be uniform would be subject to inevitable failure. If in
the State with 2% of the nation’s population, only 1% of the nation’s liquor was sold,
an excise 100% higher would be have to be assessed in that State than in a State where
the percentage of population and the percentage of liquor consumed were equal and
300% higher than in a State where the ratio of percentages of population to liquor
consumed was reversed. Bankers who worked in States with relatively fewer bankers
would similarly be taxed at a greater rate if excises upon that privileged occupation
had to be apportioned.

The differences between direct and indirect taxes are profound. The framers of the
Constitution recognized those differences and provided for completely different
methods of assessing them. Those methods were not to be tampered with. A means of
amending the Constitution was never, never, never intended to allow the destruction
of that instrument. It is clearly and unassailably true that the requirements that direct
taxes be apportioned and that indirect taxes be uniform were included in the Consti-
tution because they were vital to the security of our fundamental freedoms and,
indeed, to the survival of our nation.

The fraud of the Sixteenth Amendment ratification means that the apportioning
requirement remains in force, but the effect of that Amendment, even had it actually
been ratified, should never have been permitted to destroy the Constitution. The
warning call was given, though. In an address to the General Court of Massachusetts
on January 5th, 1910, Gamaliel Bradford, an author on the workings of government,
said that “[t]he passage of this amendment [the Sixteenth] will mean the practical abo-
lition of the Constitution of the United States.” Mr. Bradford was absolutely correct.
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Everyone’s Favorite Direct Tax

We now turn to the most controversial of direct taxes—the income tax.

In historical notes on taxation, the Pollock Court said that income taxes “have been
always classed by the law of Great Britain as direct taxes”; see 157 U.S., at 572. The
Court also said “that under the state systems of taxation taxes on real estate or per-
sonal property or the rents or income thereof were regarded as direct taxes”; see 157
U.S., at 573. So, taxes on the income-producing property or on its income were histor-
ically under the common law considered to be in the same class of taxes—direct taxes.

The contention of Assistant U.S. Attorney Robert L. Zimmerman in the appellate
answer for the United States in Unated States v. Leland G. Stahl, United States Court of
Appeals for the Ninth Circuit, No. 85-3069, at 2, is that:

Brushaber, supra, teaches us that even prior to the enactment of the Six-
teenth Amendment, Congress possessed the power to levy nonapportioned
taxes on income derived from one’s labor, that is, his employment. Such a
tax was found to be an excise tax and not subject to the limitation of Article
I, Section 2. Any direct tax, such as a tax on property or income from per-
sonal investment, however, was required to meet the limitation of Article 1,
Section 2, that is, it had to be apportioned.

But, the United States Attorney General has previously admitted to the following
definition of direct taxes in Thomas v. United States, 192 U.S. 363, 367 (1904):

The following are the only direct taxes, within the meaning of the Consti-
tution, which have been decided between 1789 and 1896, to be such by the
opinions of this court: 1. A capitation or poll tax. The Constitution in
express terms regards a capitation or poll tax as a direct tax. 2. A tax on
lands (that is, a direct tax on lands such as is ordinarily imposed). Hylton v.
United States, 3 Dallas, 171; Pacific Insurance Co. v. Soule, 7 Wall. 433;
Veazie Bank v. Fenno, 8 Wall. 533; National Bank v. United States, 101 U.S.
1; Scholey v. Rew, 23 Wall. 331; Railroad Company v. Collector, 100 U.S.
595; Springer v. United States, 102 U.S. 586; and since 1896: 3. A tax upon
all of one’s personal estate by reason of one’s general ownership thereof. 4.
A tax on the income of real property. 5. A tax upon the income of personal
property. Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429; 158 U.S.
601. (emphasis added)

This admission was made at a time when the issue of direct versus indirect taxes was
a hot topic and, so, by this admission of the then Attorney General, current Attorney
General Meese and his minions at the Department of Justice do know that income
taxes upon personal property (including personal labor) were considered direct taxes
and that such direct taxes upon the income of personal property were not permitted
without apportionment prior to the purported ratification of the Sixteenth Amend-
ment. They are, therefore, estopped, or prohibited, from taking the position that,
rather than direct taxes, income taxes are excise taxes, or indirect taxes.

Zimmerman’s assertion that “even prior to the enactment of the Sixteenth Amend-
ment, Congress possessed the power to levy nonapportioned taxes on income derived
from one’s labor, that is, his employment,” simply boggles the mind. In this one state-
ment, Zimmerman poses the following brand new legal theories from outer space:

1. That even though taxes on income from all forms of property, that is,
real and personal, were considered direct, some new creature existed, called
“a nonapportioned tax on income,” which Zimmerman claims that
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Brushaber transformed into an excise tax;

2. That it was possible to place such a tax on the individual’s Constitu-
tional right to his own labor;

3. That an individual’s labor is defined as employment.

The Sixteenth Amendment was proposed to provide Congress with a means of
overcoming what was considered to be the objectionable features of apportionment,
namely, the impossibility of taxing incomes in times of emergency and the difficulty
in taxing the great fortunes. The Supreme Court made its first landmark decision
concerning income taxation relative to the Sixteenth Amendment in Brushaber v.
Union Pacific Railroad Co., 240 U.S. 1 (1916).

The Brushaber Court started by stating, at 10, that:

[W]e are of the opinion, however, that the confusion [about the Sixteenth
Amendment] is not inherent, but rather arises from the conclusion that the
Sixteenth Amendment provides for a hitherto unknown power of taxation

The confused belief that the Sixteenth Amendment enlarged the taxing power is
characterized as an “erroneous assumption” and is quickly blunted by the Court; see
Brushaber, at 12:

That the authority conferred upon Congress by Section 8 of Article I “to
lay and collect taxes, duties, imposts and excises” is exhaustive and
embraces every conceivable power of taxation has never been questioned,
or, if it has, has been so often authoritatively declared as to render it neces-
sary only to state the doctrine. (emphasis added)

The crucial word is “conceivable” Brushaber did not discuss what taxes were “con-
ceivable” and what taxes were not “conceivable,” leaving the previous Supreme Court
discussions on the limits of taxation intact. The Court then attempted to interpret Pol-
lock by stating, Brushaber, at 16, that:

[TThe conclusion in the Pollock case did not in any degree involve hold-
ing that income taxes generically and necessarily came within the class of
direct taxes on property, but on the contrary recognized the fact that taxa-
tion on income was in its nature an excise entitled to be enforced as such
unless and until it was concluded that to enforce it would amount to accom-
plishing the result which the requirement as to apportionment of direct
taxation was adopted to prevent, in which case the duty would arise to disre-
gard form and consider substance alone and hence subject the tax to the
regulation as to apportionment which otherwise as an excise would not
apply to it. (emphasis added)

This one very long sentence asserted that an income tax was “in its nature” an
excise tax. It did not say, however, that an income tax was an excise tax, as Archer and
Zimmerman now claim. Income taxes were still direct taxes, not indirect taxes. This
phrase, “in its nature,” may be that which has now been utilized by Assistant Attorney
General Archer, in House, and Assistant U.S. Attorney Zimmerman, to rationalize
their contention that Congress always had the ability to tax an individual’s wage and
salary without apportionment because such a tax is not an income tax, but, rather, an
excise tax.

Brushaber, at 16, further said that a tax on income could be enforced like an excise
tax until it was shown that the tax on income actually taxed the property from which
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the income flowed. That, of course, was the holding in Pollock—a tax on income flow-
ing from property does actually tax the income-producing property and is, therefore,
a direct tax. If we can accept this one-sentence argument from Brushaber on its face, as
the Attorney General would like us to, then, under Pollock, even income taxes could be
enforced like excise taxes (necessarily without “legal compulsion”) until it was shown
that they were direct taxes. At that point, the apportionment requirement would
come into play accompanied by direct tax unavoidability. The Sixteenth Amendment
purported to do away with that requirement. So, under this argument, all taxes, direct
or indirect, should be considered voluntary until such time as it is proven that they are
direct taxes. Then, and only then, can those taxes be made involuntary and manda-
tory, but, since the Sixteenth Amendment was intended to do away with the appor-
tioning requirement, no tax could ever be made involuntary and mandatory because,
under Brushaber, income taxes would no longer be considered direct taxes for pur-
poses of enforcement. This rather complicated situation is restated in Brushaber, at 19,
in the Court’s statement that there was one main function of the Sixteenth
Amendment:
[TThe purpose was not to change the existing interpretation except to the

extent necessary to accomplish the result intended; that is, the prevention

of the resort to the sources from which a taxed income was derived in order

to cause a direct tax on the income to be a direct tax on the source itself, and

thereby to take an income tax out of the class of excises, duties, and imposts,

and place it in the class of direct taxes. (emphasis added)

In this lengthy, one-sentence statement, the Court positively stated that “the pur-
pose of the Sixteenth Amendment was not to change the existing interpretation” of
direct and indirect taxes, except to accomplish the purposes of the Sixteenth Amend-
ment. So, the Pollock definitions did stand firm along with all the other previously
valid definitions regarding this issue. An income tax was still a direct tax and an excise
was still an indirect tax. This was a Constitutional requirement. The Brushaber Court
could not strip the Constitution of its original meanings. It could only try to make the
Sixteenth Amendment conform to what had gone before since the Sixteenth Amend-
ment made no effort to amend any of the original meanings contained in the
Constitution.

The purpose of the Amendment was, according to this statement from Brushaber, to
prevent an income tax from reaching the source of the income, that is, to put an artifi-
cial barrier between the income and that which produced the income, so that Pollock,
while still correct under pre-Sixteenth Amendment conditions, would now be made
of no effect relative to its holding that taxes on income were, in effect, taxes on the
property from which the income flowed and, thus, were required to be apportioned.
With this artificial Sixteenth Amendment barrier put in place by Brushaber, a tax on
income would no longer reach the property from which the income flowed. Thus, for
purposes of enforcement only and not to change the fundamental interpretation of
Pollock, a tax on income, levied under the Sixteenth Amendment, would no longer be
taken “out of the class of excises, duties, and imposts, and [placed] in the class of
direct taxes” requiring apportionment. Unfortunately, for Messrs. Archer and Zim-
merman, this means that, if income taxes are left in “the class of excises, duties, and
imposts” for purposes of enforcement, they cannot be mandatory, and, so, there must
be a means by which the income against which they are laid can be avoided, just as
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there is a means by which “sin” taxes may be avoided—simply by not participating in
the “sin.” Now the question arises, how can wages or salaries possibly be so avoided?
How could any tax on those items be voluntary? The truly asinine suggestion might be
offered that if we don’t work and, thus, don’t have wages or salaries to be considered
income, we won’t be taxed on our income.

That suggestion is nonsense, of course, because ordinary people must earn a living,
or else, they won’t eat. The real answer lies in the nature of the labor of each individ-
ual in this country and how the definition of the word “labor” has been perverted
from that which existed in the early 20th century and previously. In Veazie Bank v.
Fenno, 8 Wall. 533, 543 (1869), it was said that:

[Plersonal property, contracts, occupations, and the like, have never been
regarded by Congress as proper subjects of direct tax. (emphasis added)

This is a basic principle of direct taxation. Private property, contracts, and an indi-
vidual’s right to work in all the common occupations of society, which are all forms of
property or are absolutely necessary to property ownership, cannot be directly taxed
by Congress, whether apportioned or not. Under the principle announced in Pollock,
taxing the income flowing from any income-producing property would be the same
as taxing the income-producing property itself. Such property can never, therefore,
be taxed directly. However, since each of these kinds of property are also protected
under the Constitution as rights, and not privileges, the prohibition against taxing
them in any manner should never be violated under any circumstances.

Veazie, at 544, went on to limit direct taxation even further:

[Iln the practical construction of the Constitution by Congress, direct
taxes have been limited to taxes on land and appurtenances, and taxes on
polls, or capitation taxes.

And this construction is entitled to great consideration, especially in the
absence of anything adverse to it in the discussions of the Convention which
framed, and of the conventions which ratified, the Constitution.

And again, Veazie, at 545:

Chase, Justice, was inclined to think that the direct taxes contemplated by
the Constitution are only two: a capitation or poll tax, and a tax on land. He
doubted whether a tax by a general assessment of personal property can be
included within the term direct tax.

Thus, in considering direct taxes, such taxes upon personal property, contracts
(such as those for an individual’s labor) and occupations, were not considered to be
Constitutionally allowable. In other words, by the doctrine stated in Pollock, if they
could be taxed at all, taxes on “personal property, contracts, occupations, and the
like” could only be excises. But, excises cannot be placed upon that which is a funda-
mental right.

On March Ist of 1910, a letter sent by Senator Elihu Root of New York, an ally of the
robber barons, to Frederick M. Davenport, a member of the Legislature of New York,
which discussed the proposed Sixteenth Amendment, was entered into the Congressio-
nal Record-Senate, supra, at 2539-40. In that letter, Senator Root stated that “[a]ll the
judges [in Pollock, reh.] agreed . . . that taxes on incomes derived from business or
occupations need not be apportioned.” In further interpreting Pollock, Root said that
because of that decision, “income practically could not be taxed when derived either
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from real estate or from personal property.” Pollock did not, in any way, intimate that
income could not practically be taxed. What Pollock held was that income taxes had to
be apportioned. That, certainly, was not impossible; it had been done before. And,
Root’s assertion still provided no refutation of Veazie that “personal property, con-
tracts, occupations, and the like” had never been considered subject to direct taxation.
They were exempt from direct taxation under the construction of the Constitution at
the time of its adoption. And they were still exempt at the time of Pollock and they
were still exempt at the time of the fraudulent ratification of the Sixteenth Amend-
ment and they are still exempt. What was the nature of “personal property, contracts,
occupations, and the like” at the time of Pollock?

The Congressional Record of the 1910 Senate, at 1695, shows that, on February
10th, Senator William Borah, of Idaho, pointed out to his fellow senators that “the
words ‘from whatever source derived’ add nothing to the force or strength of the
amendment itself. When the Constitution says that the Congress shall have power to
lay and collect taxes, it conveys all the power that it would convey if it said ‘shall have
power to lay and collect taxes upon property from whatever source derived.”” The Sen-
ator was a bit ahead of himself at that point. The Constitution had not yet been
amended to include the Sixteenth Amendment, although his statement was to the
effect that it had. More significantly, Senator Borah realized, as did the rest of the Sen-
ators in that body, that income was a form of property derived from income- produc-
ing property which produced such income. This reasoning followed that of Pollock in
which income was considered to be so infused with the characteristics of the property
which produced it that the income was considered the same as the property.

In Mowrey v. Mowrey, 65 N.E.2d 234, 238 (1946), this characteristic of income was
specifically related to labor by the Court in following several Illinois Supreme Court
decisions:

“Labor is the primary foundation of all wealth. The property which each
one has in his own labor is the common heritage .. ”

% % %

[T]he right to labor is a property right and . . . the property which every
man has in his own labor is the highest form of property. Labor in its ordi-
nary acceptation is synonymous with employment, job or position and
when it is said that a man has property in his own labor, such property
includes not only his labor itself but what it produces by way of wages or sal-
ary. (cimphasis added)

Thus, Mowrey explained a specific instance of the holding in Pollock. In the latter
decision, the court considered taxing the income which flows from property to be no
different than taxing the property itself, while in the former, the court considered the
wage or salary which flows from labor to be no different than the labor itself. The
labor of an individual, under Mowrey and Pollock, must be considered wage-, or salary-,
producing personal property which may not be taxed any more than the wages or sal-
ary which it produces.

But the labor of each individual is much more than property owned by each such
individual. It is an untouchable property right. Butchers’ Union, etc., Co. v. Crescent City,
etc., Co., 111 U.S. 746, 757 (1884):

The property which every man has in his own labor, as it is the original
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foundation of all other property, so it is the most sacred and inviolable. The
patrimony of the poor man lies in the strength and dexterity of his own
hand, and to hinder his employing this strength and dexterity in what man-
ner he thinks proper, without injury to his neighbor, is a plain violation of
this most sacred property. (emphasis added)

The sacredness and inviolability of an individual’s own labor as property and as a
right in property along with that individual’s right to make contracts for his labor are
linked together by the protection afforded them under the Due Process Clause of the

Fifth Amendment. In Adkins v. Children’s Hospital, 261 U.S. 525, 545 (1923), the
Supreme Court stated:

That the right to contract about one’s affairs is a part of the liberty of the
individual protected by this clause [the Fifth Amendment], is settled by the
discussions of this Court and is no longer open to question . . . Within this
liberty are contracts of employment of labor . . . In Adair v. United States, [208
U.S. 161] ... “The right of a person to sell his labor upon such terms as he
deems proper is, in its essence, the same as the right of the purchaser of
labor to prescribe the conditions upon which he will accept such labor from
the person offering to sell . . . In all such particulars the employer and
employe have equality of right, and any legislation that disturbs that equal-
ity is an arbitrary interference with the liberty of contract which no govern-
ment can legally justify in a free land” . . . In Coppage v. Kansas, [236 U.S. 1,
10, 14], this Court. .. said: “Included in the right of personal liberty and the
right of private property . . . is the right to make contracts for the acquisi-
tion of property. Chief among such contracts is that of personal employ-
ment, by which labor and other services are exchanged for money and other
forms of property. If this right be struck down or arbitrarily interfered with,
there is a substantial impairment of liberty in the long established constitu-
tional sense. The right is as essential to the laborer as to the capitalist, to the
poor as to the rich; for the vast majority of persons have no other honest
way to begin to acquire property, save by working for money.” (emphasis
added)

Here again, the Supreme Court, even after the supposed ratification of the Six-
teenth Amendment, acknowledged the strict definitions of an individual’s labor as
personal property and the money, in the form of wages or salary, which is exchanged
for such labor as property. Even had the Sixteenth Amendment been ratified, it still
would not have changed this fundamental relationship. The Brushaber Court admitted
that the Sixteenth Amendment had not enlarged the taxing power and that Court
would not change the previous interpretations of direct and indirect taxes, nor did it
propose to add to the list of items against which each kind of tax could be levied.
Those items, such as an individual’s labor and its product, wage or salary, and con-
tracts for such labor, which had been exempt from direct taxation before the Six-
teenth Amendment were still exempt.

Under Veazie, occupations were also exempt from direct taxation, but what was
meant by the word “occupations”? And why was it that Senator Root felt that income
from occupations could be taxed directly without apportionment?

Bouvier’s Law Dictionary, 8th Ed., Third Rev., published in 1914, explains taxes on
occupations in the following manner, at 3228:

There may be a tax upon occupations even if it duplicates taxes; Cooley,
Tax. 385. They are usually by way of license, as distinguished from a tax
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upon the business authorized by the license to be carried on . ..

Such taxes have been laid on bankers, auctioneers, lawyers . . . clergymen

. peddlers, etc.

A license fee is a charge for the privilege of carrying on a business or
occupation and is not the equivalent or in lieu of a property tax ... A privi-
lege tax may both regulate the business under the police power, and pro-
duce revenue, if authorized by the law of the state . . .

Privileged occupations, at that time, were positions subject to excises. On the other
hand, taxes upon the inalienable, Creator- given rights of an individual to his labor,
that which his labor produces, or any contract to exchange his labor for money could
not have been the proper subjects for taxation, else the power to tax would be in con-
flict with the inalienable, Creator-given rights of the Constitution and its Bill of
Rights. There is no such thing as a state-granted privilege to work in any of the occu-
pations common to society at any given time. Only occupation privileges specifically
granted by the state may be taxed. The absolute right of an individual to his labor and
its fruits is one of our nation’s great historical treasures and one of those inalienable,
Creator-given rights, as set forth in Allgeyer v. Louisiana, 165 U.S. 578, 589 (1897):

The liberty mentioned in that amendment [the Fourteenth] means not
only the right of the citizen to be free from mere physical restraint of his
person, as by incarceration, but the term is deemed to embrace the right of
the citizen to be free in the enjoyment of all his faculties; to be free to use
them in all lawful ways; to live and work where he will; to earn his livelihood
by any lawful calling; to pursue any livelihood or avocation, and for that pur-
pose to enter into all contracts which may be proper, necessary and essential
to his carrying out to a sucessful conclusion the purposes above mentioned.
(emphasis added)

The inviolability of the labor of an individual used to be commonly recognized.
The wages of laborers were at one time held exempt from garnishment; see Bouvier’s,
at 1819-20. The supremacy of the laborer’s claims in the mechanic’s lien in front of
the claims of all other creditors is a surviving vestige of the judicial recognition of the
necessity to protect the laborer’s wage.

Occupation taxes can, thus, only be laid upon occupations which accrue from state-
granted privilege. This concept was enunciated by Chief Justice John Marshall, as
noted by Senator Borah, Congressional Record, supra, at 1698:

All subjects over which the sovereign power of a State extends are objects
of taxation. But those over which it does not extend are, upon the soundest
principles, exempt from taxation. This proposition may almost be pro-
nounced self-evident. Sovereignty of a State extends to everything which
exists by its own authority or is introduced by its permission; but does it
extend to those means which are employed by Congress to carry into execu-
tion the powers conferred on that body by the people of the United States?
We think it demonstrable that it does not.

Neither is any state capable of granting a right already given by the Creator. Neither
may any state arrogate to itself a claim of having granted such a right. Then, what is
“every conceivable power of taxation” to which the state may lay claim? That which is
not exempt from its taxing power. Only such rights which exist by the state’s permis-
sion or upon its authority may be taxed. Creator-given rights, Constitutional rights,
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fundamental rights—none of these may be taxed; they are exempt from the conceiv-
able powers of taxation.

The World’s Easiest Way to Raise Income

It may easily be seen from the authority cited in the discussion above that, in the
past, the United States Supreme Court has taken judicial notice of some basic essen-
tials of the labor of an individual. Those essentials include the following:

1. That labor is included in the class of services and is considered to be the per-
sonal property of the individual;

2. That money in the form of wages, salaries, etc., is included in the class of
property;

3. That the money received in payment for labor is actually a part of the individu-
al’s right in his own labor;

4. That labor may be exchanged for money in a property-for- property contractual
arrangement;

5. That these property rights are “sacred and inviolable”;

6. That the loss of these rights means a loss of liberty as surely as incarceration
does, and the Fifth Amendment protects this liberty against such loss;

7. That no government may legally justify disturbing the liberty to sell one’s indi-
vidual labor, or to receive property in any form for such a sale.

What is the definition of a disturbance of these rights? Black’s Law Dictionary, 5th
Ed., defines “Disturbance of common”, at 428, as:

At common law, the doing any act by which the right of another to his
common is incommoded or diminished . . . (emphasis added)

And “Disturbance of franchise”, at 428, as:

The disturbing or incommoding a man in the lawful exercise of his fran-
chise, whereby the profits arising from it are diminished. (emphasis added)

It goes without saying that taxation upon either an individual’s labor, or upon the
“property” which is given in “exchange” for such labor, “diminishes” both the liberty
to sell it and the liberty to receive property in exchange for it, whether one is speaking
of natural persons exercising their common law rights or of artificial, or privileged,
persons exercising their franchise rights. This follows from the principle stated in Pol-
lock and Mowrey, and the principle, stated in Adkins (that labor is property), in that tax-
ing the wage or salary which flows from labor, the wage-, or salary-, producing
property, is no different than taxing the labor itself.

Under Adkins and Mowrey, property rights in labor are practically married to the
property received for such labor in the form of wages or salary, from which it neces-
sarily follows that taxation upon either labor or upon the “property” in “exchange”
for such labor “diminishes” both the liberty to sell it and the liberty to receive prop-
erty in exchange for it. Under Pollock, an income tax laid upon an individual’s wage or
salary received in exchange for that individual’s labor is actually laid upon the labor
of the individual.

The very foundations of this nation are poured out from the concept of the free-
dom and liberty to work and not be hindered one iota by the state in such an
endeavor. In Butchers’, supra, at 762, the Court stated that:
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The right to follow any of the common occupations of life is an inalienable
right. It was formulated as such under the phrase “pursuit of happiness” in
the Declaration of Independence, which commenced with the fundamental
proposition that ““all men are created equal, that they are endowed by their
Creator with certain inalienable rights; that among those are life, liberty
and the pursuit of happiness.” This right is a large ingredient in the civil lib-
erty of the citizen. (emphasis added)

And, it was further held, Buichers’, at 764, that:

[T]he liberty of pursuit—the right to follow any of the ordinary callings of
life—is one of the privileges of a citizen of the United States.

When the Butcher Court spoke, at 764, of “privileges”, by no means was it referring
to state-granted privileges as is evident by the statement at 762. These references are to
privileges granted by the Creator Himself and acknowledged by the Constitution. The
Court addressed this situation in Murdock v. Pennsylvania, 319 U.S. 105, 115 (1942):

It is claimed, however, that the ultimate question . . . is whether the state
has given something for which it can ask a return. That principle has wide
applicability . . . But it is quite irrelevant here. This tax is not a charge for
the enjoyment of a privilege or benefit bestowed by the state. The privilege
in question exists apart from state authority. It is guaranteed the people by
the Federal Constitution. (emphasis added)

The assertion of Assistant Attorney General Archer and Assistant U.S. Attorney
Zimmerman that Congress always had the ability to tax wages and salaries without
apportionment is, as the discussion above shows, totally fraudulent and one which Mr.
Archer, as a very well paid and very wealthy Assistant Attorney General, knows is
totally fraudulent. Zimmerman has implied, moreover, that the Sixteenth Amend-
ment was intended only for the purpose of getting at the profits received as income
and not at compensation for services, or wages and salaries. Mr. Zimmerman knows
that, at the time of the writing of the Constitution, apportionment was not included as
a means of protecting “property owners or investors” but individuals, from abusive
taxation. That is why the Pollock Court called apportionment “one of the bulwarks of
private rights and private property.” Black’s, supra, at 1076, defines “private” as,

Affecting or belonging to private individuals, as distinct from the public
generally.

That “property owners or invesiors™ happen to have benefited from the Constitu-
tional prohibition against laying direct taxes except under app()rtl()nment is of no
consequence relative to the fundamental reason for requiring direct taxes to be
apportioned—the protection of the private individual from abusive taxation.

% ok ok

The reason why we have laid such great emphasis upon the construction, or expla-
nation, of words in their legal and lawful sense is that a long train of abuses of the defi-
nitions of those words has caused the usurpation of power from the people by those
who were intended to serve us. Over the major portion of this century, this gradual
perversion of definition has been perpetrated upon several of the key words involved
in tax statutes.

The word “labor”, which used to mean two completely different things, that is, the
labor of an individual and the labor of many employed by a business or corporation,
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has now had those two different meanings commingled. The words “income” and

“wage” were once never considered to be the same thing or even to be in the same

vicinity. In a speech delivered by Senator John Sherman on March 15th, 1882, he said:
Everyone must see that the consumption of the rich does not bear the

same relation to consumption of the poor, as the income of the rich does to
the wages of the poor. (emphasis added)

It was obvious to Sherman and he insisted that it must be obvious to everyone else—
the rich have “income” and the poor get “wages.” They were different then and they
are supposed to be different now. In a typically arrogant and unsupported whimsy,
the United States Court of Appeals for the Seventh Circuit made the statement that
“WAGES ARE INCOME?” in a footnote contained in United States v. Koliboski, 732 F.2d
1328, 1329 (CCA7 1985). The reason why the Seventh Circuit didn’t bother to cite any
supporting prior legal precedent, as is usual and normal when making such unequiv-
ocal statements, is that there isn’t any.

And what has been done with that simple word “income”? Why is it that the judges
of a United States Court of Appeals are unable to supply any support for their conten-
tion that “WAGES ARE INCOME”? The origins of the word “income” and the
method of the gradual, total adulteration of its meaning for purposes of taxation are
again of significant interest to this discussion.

Congress is not permitted to define what the Constitution means. For that reason,
Congress is, also, not permitted to define what constitutes “income” as it relates to tax-

ation because of the crucial Constitutional questions which arise upon any discussion
of taxation. In Eisner v. Macomber, 252 U.S. 189, 206 (1920), the Court noted that:

[I]t becomes essential to distinguish between what is, and what is not
‘income’ . .. Congress may not, by any definition it may adopt, conclude the
matter, since it cannot by legislation alter the Constitution, from which
alone it derives its power to legislate, and within whose limitations alone,
that power can be lawfully exercised. (emphasis added)

This prohibition preventing Congress from conclusively defining the word
“income” is derived from the separation of powers. Congress may legislate, but it is
the duty of the courts to lay a statute side by side with the Constitution to make sure
that the statute does nothing contrary to the fundamental law. Therefore, Congressio-
nal statutes are supposed to be compared to the Constitution by the judiciary.

The courts, aware of the Congressional intent to tax only the incomes of corpora-
tions and of the very wealthy as that intent was contained in the debates leading up to
the Corporation Excise Tax Act of 1909 and the proposed Sixteenth Amendment,
found that the one absolutely essential ingredient in the definition of income is gain.
After the supposed ratification of the Sixteenth Amendment, this definition was set

forth in a case involving a mining corporation; see Stratton’s Independence v. Howbert,
231 U.S. 399, 415 (1913):

[Flor “income” may be defined as the gain derived from capital, from
labor, or from both combined. ..

This definition of income has been used repeatedly by the courts. The explanation
in Eisner, supra, at 207, is such that the emphasis is placed upon the derivation of
income from the subclass of property called capital:
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“Derived—from—capital”’;—‘“the gain—derived—from—capital,” etc.
Here we have the essential matter: not a gain accruing to capital, not a
growth or increment of value in the investment; but a gain, a profit, some-
thing of exchangeable value proceeding from the property, severed from
the capital however invested or employed, and coming in, being “derived,’
that is, received or drawn by the recipient [the taxpayer] for his separate
use, benefit and disposal;—that is income derived from property.

Income tax, in the sense meant to be applied by Congress, was a tax upon income
which was “derived from capital.” It would seem to be quite self-evident that the capi-
tal, or property, from which an income could be derived for the purposes of taxation
could only be that capital, or property, directly owned by the recipient of the income.
As currently applied, however, the income tax is laid upon an ordinary worker’s wages
or salary. Under the intent of Congress and this judicial definition of “income,” that
would seem to be an impermissible target of the tax.

For the sake of argument, if wages or salary can be considered income, that sup-
posed income must have been derived either from capital, or from employed labor, or
both combined, or from the sale of a capital asset. What capital does an ordinary
worker invest in his job? None. Does an ordinary worker employ somebody else to do
his labor for him? Of course not. Is there a capital asset sold by a worker at a profit?
No. How, then, would the derivation of income come about? If the capital invested by
the very wealthy is considered to be a factor in the ability of a worker to work, then the
ordinary worker’s wage or salary derives from the capital of the very wealthy. If it can
be considered a privilege to work for another by virtue of the capital invested by the
owner of the employing firm, then, that twisted reasoning could convert the ordinary
worker’s Creator- given right to his own labor into a privilege and, thence, his wage or
salary could be converted into income derived from someone else’s privilege. If the
ordinary worker’s labor can be considered a capital asset, sold in exchange for money,
then that reasoning would convert his wage or salary into income, but, an ordinary
worker’s labor is a Creator-given right, not a capital asset.

As we have seen from Mowrey, an individual’s labor and what it produces are fused
together, not severed, a doctrine that follows Pollock. The intent of the Sixteenth
Amendment was not, and could not be, to tax items which were formerly exempted
from tax. According to Stanton v. Baltic Mining Co., 240 U.S. 103, 112 (1916), “the Six-
teenth Amendment conferred no new power of taxation.” Peck & Co. v. Lowe, 247 U.S.
165, 172-73 (1918), stated it another way:

[The Sixteenth Amendment] does not extend the power of taxation to
new or excepted subjects, but merely removes occasion . .. for an apportion-
ment among the states of taxes on income, whether it be derived from one
source or another.

Therefore, the severing of income from property to avoid taxing the income-
producing property cannot be applied to the merger of the labor of an individual and
his wage or salary. Creator-given rights, like an individual’s right to his own labor and
the unsevered fruits thereof, had always been “excepted” from both direct taxation
and indirect taxation. The Sixteenth Amendment, even if ratified, could not have sev-
ered that labor-wage relationship.

The “property” from which income “proceeds” are those properties designated in
Stratton’s, that is, either capital, labor or both combined. But, on point, in the context
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of Stratton’s, “labor” means a labor force employed by an incorporated business, since
that case involved labor as employed by a corporation. A corporation is an artificial
person granted a privilege by the state. The word “income” applies in a very specific
way to corporations. And, that word must still mean the same thing as then; see Mer-
chants’ Loan & Trust Co. v. Smietanka, 255 U.S. 509, 519 (1921):

There can be no doubt that the word [income] must be given the same
meaning and content in the Income Tax Act of 1916 and 1917 that it had in
the Act of 1913. When to this we add that in Eisner v. Macomber, supra, a
case arising under the same Income Tax Act of 1916 which is here involved,
the definition of “income” which was applied was adopted from Stratton’s
Independence v. Howbert, supra, arising under the Corporation Excise Tax
Act of 1909, with the addition that it should include “profit gained through
sale or conversion of capital assets,” there would seem to be no room to
doubt that the word must be given the same meaning in all of the Income
Tax Acts of Congress, that was given to it in the Corporation Excise Act, and
what that meaning is, has now become definitely settled by decisions of this
Court. (emphasis added)

In other words, the word “income” in any income tax statute passed by Congress,
from then until now, can have no other meaning than that of a corporation profit
from either capital, labor or both combined, or from a sale or conversion of capital
assets, or from interest. Corporate profits are received by corporations and by the
owners of corporations. It is this definition, given in the Corporation Excise Tax Act,
which “must” be given to the word “income” even today. In Conner v. U.S., 303 . Supp.
1187, 1191 (DC S.D. Tex, Houston Div. 1969), the preceding views were followed for
subsequent income tax statutes:

Whatever may constitute income, therefore, must have the essential fea-
ture of gain to the recipient. This was true when the sixteenth amendment
became effective, it was true at the time of Eisner v. Macomber, supra [252
US 189 (1920)], it was true under sec. 22(a) of the Internal Revenue Code of
1939, and it is likewise true under sec. 61(a) of the Internal Revenue Code of
1954. If there is no gain there is no income. (emphasis added)

On June 16th, 1909, the Corporation Tax Act of 1909 was proposed by President
Taft to levy an excise tax of 2% upon the net income of “all corporations and joint
stock companies for profit, except national banks (otherwise taxed), savings banks,
and building and loan associations,” Congressional Record-Senate, Vol. 44, a 3344-45. This
tax was intended as an “an excise tax upon the privilege of doing business as an artifi-
cial entity and of freedom from a general partnership liability enjoyed by those who
own the stock.” Taft, at the same time, recommended the drafting of a proposed Con-
stitutional amendment to dispose of apportionment.

After the reading of Taft’s message to the Senate, Senator Thomas Gore, of Okla-
homa, moved “that the President’s message just read be referred to the Committee on
Finance, with instructions to that committee to report, on or before Friday next, a
joint resolution proposing an amendment to the Constitution of the United States
authorizing the levy and collection of an income tax in accordance with this message.”

The debates in the Senate upon the Corporation Excise Tax Act show the clear
understanding which Congress had regarding the meaning of the income tot he
reached by that statute. Senator Frank Flint, of California, in the Congressional Record-
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Senate, Vol. 44, at 3976, of June 30th, 1909:

I may state to the Senator what I said last night when I was asked for my
construction of this amendment [the Corporation Excise Tax amendment],
and that was that it is an excise tax upon the privilege of doing business.

On July 2nd, 1909, Governor Charles Evans Hughes, of New York, commented fur-
ther upon the income tax amendment proposed by Taft, ibid, at 4013:

It is apparant [sic] that the business or occupation of the corporation is
not the object sought to be reached by this law.... I do not believe that any-
one who studies this amendment believes that it is the business conducted
which is sought to be taxed; but the incomes of these corporations are in
fact sought to be subjected to the tax . ..

That is what was said in the President’s message; that is what he said in his
speech of acceptance; that is what he told his Attorney-General to do—to
draw an income-tax law that would be consistent with the construction of
the Constitution; and that is what this is in its essence, in my judgment—an
income tax, a tax upon all incomes from all sources of the corporations enu-
merated.

On August 28th, 1913, Senator Albert Cummins, of Iowa, referring to the power
which Congress supposed that it had following Philander Knox’s fraudulent procla-
mation of the ratification of the Sixteenth Amendment, said in the Congressional
Record-Senate, Vol. 50, at 3843-44:

Our authority is to levy a tax upon incomes. I take it that every lawyer will
agree with me in the conclusion that we can not levy under this amendment
a tax upon anything but an income. I assume that every lawyer will agree
with me that we can not legislatively interpret the meaning of the word
“income”. That is purely a judicial matter. We cannot enlarge the meaning
of the word ““income”. We need not levy our tax upon the entire income. We
may levy it upon part of an income, but we can not levy it upon anything but
an income; and what is an income must be determined by the courts of this
country when the question is submitted to them.

% % ok

The word “income” had a well defined meaning before the amendment
of the Constitution was adopted. It has been defined in all the courts of this
country. When the people of the country granted to Congress the right to
levy a tax on incomes, that right was granted with reference to the legal
meaning and interpretation of the word “income” as it was then or as it
might thereafter be defined or understood in legal procedure. If we could
call anything income that we pleased, we could obliterate all the distinction
between income and principal. Whenever this law comes to be tested in the
courts of the country, it will be found that the courts will undertake to
declare whether the thing upon which we levy the tax is income or whether it
is something else, and therefore we ought to be in the highest degree careful in
endeavoring to interpret the Constitution through a statutory enactment.

® % %
[O]bviously the people of this country did not intend to give to Congress
the power to levy a direct tax upon all the property of this country without
apportionment. (emphasis added)
Can there be any doubt about the meaning of the word “income” which was
intended to be taxed by both the Corporation Tax Act of 1909 and by the income tax
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amendment? Can there be any doubt that the L.R.S. has raised the income level of the
common man to historical heights?

Unweaving the Web
Whiat is the real relationship of wages to income? We refer to 48 Illinois Stats., 39m-

2:

For all employees, other than separated employees, “wages” shall be
defined as compensation for labor or services rendered, whether the
amount is determined on a time, task, piece, or any other basis of calcula-
tion. Payments to separated employees shall be termed “final compensa-
tion” and shall be defined as wages, salaries, earned commissions, earned
bonuses, and the monetary equivalent of earned vacation and earned
holidays . . .

Black’s Law Dictionary, supra, at 1416, defines “wages” as:

A compensation given to a hired person for his or her services. (emphasis
added)

The word “salary” is defined by Black’s, at 1200, as:

A reward or recompense for services performed.

The word “compensation” is defined by Black’s, at 256, as:

Remuneration for services rendered, whether in salary, fees, or commis-
sions . . . giving back an equivalent in either money which is but the measure
of value, or in actual value otherwise conferred; recompense in value.
(emphasis added)

Bouvier’s Law Dictionary, 8th Ed., 3rd Rev., at 3417, defines “wages” as:

A compensation given to a hired person for his or her services.

The word *“salary” is defined by Bouvier’s, at 2983, as:

A reward or recompense for services performed . . .
“Wages and salary seem to be synonymous convertible terms . . ”

The word “compensation” is defined by Bouvier’s, at 572, as:

A reciprocal liberation between two persons who are both creditors and
debtors of each other ... It resembles in many respects the common-law set-
off. The principal difference is that a set-off must be pleaded to be effectual;
whereas compensation is effectual without any such plea . . . It takes place by
mere operation of law, and extinguishes reciprocally the two debts as soon
as they exist simultaneously, to the amount of their respective sums. It takes
place only between two debts having equally for their object a sum of
money, or a certain quantity of consumable things of one and the same
kind, and which are equally liquidated and demandable. It takes place what-
ever be the cause of the debts . .. (emphasis added)

The courts have repeatedly agreed with these definitions. For example, In re Gure-
witz, 121 E 982, 983 (CCA2 1903), the Court said:

The word used is “wages,” and no technical definition of this word is
found elsewhere in the act, probably because the lawmakers concluded that
when a word so plain and simple was used no further explanation was neces-
sary. (emphasis added)

32



B ok g

There is nothing ambiguous about the use of the word “wages” . . . It
means the agreed compensation for services rendered by . . . those who have
served him in a subordinate or menial capacity and who are supposed to be
dependent upon their earnings for their present support. (emphasis added)

In Glandus et al. v. Callinicos, 140 E2d 111, 113 (CCA2 1944):

[W]ages are the compensation paid by an employer for services rendered
to him by others . . . (emphasis added)

In Johnson v. Anderson-Dunham Concrete Co., Inc., 31 So.2d 797, 798 (1947):

The former section, it is to be noticed, employs the word “wages”, while
the latter “compensation”; but, unquestionably these words are used synon-
ymously. That which each section has reference to is remuneration for the
services rendered by the employee.

In Kirkland v. Jefferson County, 12 So.2d 347, 348 (1943):

Salary earned and unpaid is unquestionably a debt, whether it be owing
by an agency of government or individual. (emphasis added)

In U.S. v. Embassy Restaurant, Inc., et al, 359 U.S. 29, 37 (1959):

Courts have long held that compensation for services rendered is a valid
definition of “wages” . .. (emphasis added)

Because of the compensatory nature of wages, salaries, etc., there can be no income
in such cases. Income has been properly defined as ‘gain’ or ‘profit’ again and again.
The central feature of gain, which is required in order for income to accrue to any-
one, is wholly absent from compensation in the form of wages, salaries, and commis-
sions, i.e., services personally rendered. In Oliver v. Halstead, 86 SE.2d 858, 859, 196 Va.
992 (1955), the Court put a wide gulf between wages and gain:

There is a clear distinction between “profit” and “wages” or compensa-
tion for labor. “Compensation for labor cannot be regarded as profit within
the meaning of the law. The word ‘profit’ as ordinarily used, means the gain
made upon any business, or investment-a different thing altogether from

mere compensation for labor”” Commercial League Association of America
v. People ex. rel. Needles, Auditor, 90 Il 166. (emphasis added)

In Laureldale Cemetery Assoc. v. Matthews, 47 A.2d 277, 280, 345 Pa. 239 (1946), the
Court emphatically confirmed this distinction:

Reasonable compensation for labor or services rendered is not profit.
(emphasis added)

Wages are an equal exchange of an individual’s labor for money. They are not
earned due to any privilege granted by the state. As such, wages are not gain, or profit,
and, therefore, may not be income, and they may not be taxed as income in the corpo-
rate sense because an excise tax may not be levied against the right to wages.

How has it come about that our wages and salaries are taxed as income? Perhaps the
problem lies not in the word “income” which Congress is not permitted to define and
which the Courts have defined as “gain” or “profit”” Perhaps the problem lies in the
grafting of one little word onto the word “income” in order to change its meaning
entirely and, thus, to enable Congress to skirt the prohibition against defining
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“income” as well as the well-settled definition of “income” as a corporate gain. That
one little word is “gross,” which turns “income” into “gross income” from which flows
all the other illicit children of the 1040—*“taxable income,” “adjusted gross income,’
ad nauseum.

Shortly after the close of the ratification process in the Sixteenth Amendment, the

Solicitor General for the United States proposed a definition for “gross income” in
Doyle v. Mitchell Brothers Co., 247 U.S. 179, 184-85 (1918):

[T]he learned Solicitor General has submitted an elaborate argument in
behalf of the Government, based in part upon theoretical definitions of
“capital,” “income,” “profits,’ etc., and in part upon expressions quoted
from our opinions in Flint v. Stone Tracy Co., 220 U.S. 107, 147, and Ander-
son v. Forty-two Broadway Co., 239 U.S. 69, 72, with the object of showing
that a conversion of capital into money always produces income, and that
for the purposes of the present case the words “gross income” are equiva-
lent to “gross receipts”: the insistence being that the entire proceeds of a
conversion of capital assets should be treated as gross income, and that by

deducting the mere cost of such assets we arrive at net income.
* % %

Whatever difficulty there may be about a precise and scientific definition
of “income,”’ it imports, as used here, something entirely distinct from prin-
cipal or capital either as a subject of taxation or as a measure of the tax; con-
veying rather the idea of gain or increase arising from corporate activities.
As was said in Stratton’s Independence v. Howbert, 231 U.S. 399, 415:
“Income may be defined as the gain derived from capital, from labor, or
from both combined.”

Understanding the term in this natural and obvious sense, it cannot be
said that a conversion of capital assets invariably produces income. If sold at
less than cost, it produces rather loss or outgo. Nevertheless, in many if not
in most cases there results a gain that properly may be accounted as a part
of the “gross income” received “from all sources”; and by applying to this
the authorized deductions we arrive at “net income.” In order to determine
whether there has been gain or loss, and the amount of the gain, if any, we
must withdraw from the gross proceeds an amount sufficient to restore the
capital value that existed at the commencement of the period under exami-
nation. (emphasis added)

In this case, the United States Supreme Court rejected the contention that all

receipts of a corporation were includable in “gross income.” The same argument was
rejected in So. Pacific Co. v. Lowe, 247 U.S. 330, 335 (1918):

We must reject in this case, as we have rejected in cases arising under the
Corporation Excise Tax Act of 1909 (Doyle v. Mitchell Bros. Co., 247 U.S.
179, 38 Sup. Ct. 467.... Hays, Collector, v. Gauley Mountain Coal Co., 247
U.S. 189, 38 Sup. Ct. 470 ...), the broad contention submitted in behalf of the
government that all receipts— everything that comes in—are income
within the proper definition of the term “gross income,” and that the entire
proceeds of a conversion of capital assets, in whatever form and under what-
ever circumstances accomplished, should be treated as gross income.

The “broad contention” which would have swept nearly everything received by a
corporation into its “gross income” was applied instead to everything received by an
individual. The successful flim-flam of the Victory Tax Act was an important key
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which lead to the complete debasement of the term “income” into “gross income.”
The first evidence of where the term “gross income” was headed came in Commissioner
of Internal Revenue v. Smith, 324 U.S. 177, 180-81 (1945):

Section 22(a) of the Revenue Act defines “gross income” subject to the Act
as including “gains, profits, and income derived from salaries, wages, or
compensation for personal service * * * of whatever kind and in whatever
form paid * * * ” Treasury Regulations 101, Art. 22(a)-1 provides: “If prop-
erty is transferred * * * by an employer to an employee, for an amount sub-
stantially less than its fair market value, regardless of whather the transfer is
in the guise of a sale or exchange, such * * * employee shall include in gross
income the difference between the amount paid for the property and the
amount of its fair market value to the extent that such difference is in the
nature of (1) compensation for services rendered.”

Here, Congress created a tiny opening in the definition of “gross income”, an open-
ing through which all the ordinary wage and salary earners in this nation have been
squeezed. First, “gains, profits, and income” were “derived from salaries, wages, or
compensation for personal service”. The former did not comprise the latter; the
former could be provided by the latter if whatever could be saved from wage or salary
was subsequently invested and earned a return. The statute did make it sound as
though salaries and wages could be considered income. Second, an ordinary wage
earner could receive “gross income” from his employer if property was transferred
from the employer to the employee and if that property was transferred in such a way
as to result in gain, profit or income to the employee. For instance, if the employee
were given a car worth $5000 for his individual labor for which he would have been
paid $4000, the employee would have been liable for the difference in value of $1000
as gross income. This was still in line with the opinion in Goodrich v. Edwards, 255 U.S.
527, 535 (1921):

It is thus very plain that the statute imposes the income tax on the pro-
ceeds of the sale of personal property to the extent only that gains are
derived therefrom by the vendor, and we therefore agree with the Solicitor

General that since no gain was realized on this investment by the plaintiff in
error no tax should have been assessed against him.

Perhaps the reason the Court of Appeals for the Seventh Circuit did not provide
support for its exclamation that “WAGES ARE INCOME” had something to do with
ihe fact that the 1L.R.S. considers the labor of every ordinary wage and salary earner to
be worthless. That perspective would, of course, result in a gain to the extent of 100%
of an ordinary worker’s wage or salary. This is referred to as the “zero-base” determi-
nation of gain from wage and salary by the Internal Revenue Service. According to
this “zero-base” theory, “one has a zero basis in his labor”’; see Howard Zaritsky, May
25th, 1979, update, John R. Luckey, September 26th, 1984, Congressional Research
Service Report, No. 84-168 A 784/275, Some Constitutional Questions Regarding The
Income Tax Laws, at 11. In other words, human beings have no value. The worker’s
effort is worth nothing, his experience is worth nothing and his integrity is worth
nothing. Were it to become widely known that this is the position of the L.LR.S., most
people would probably be exceptionally offended.

The total inequity of the “zero-base” theory of the LR.S. is easily demonstrated by
comparing the tax treatment given to holes in the ground called “oil wells.” Such
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holes in the ground are entitled to what is termed a “depletion allowance.” Because
these holes are presumed to have value, the LR.S. permits the hole owners to
“deplete” the presumed value from any income accruing from the hole’s productive
output. Should human beings be presumed to have value and future productive capa-
bility, just like holes in the ground? Should human beings, at the very least, be allowed
to “deplete” their presumed value from any of their productive output? The LR.S.
says absolutely not.

If the labor (including work experience and all the other factors which go into
labor) of the ordinary wage and salary earner are considered essentially worthless,
everything earned by them, whether by personal service rendered or not, is gain.
However, the only accurate definition of “gain derived . .. from labor” in the context
of income taxation is the gain derived from the productivity of a labor force, such as
the gain derived by a corporation from the efforts of a labor union work force. This is
the thrust of judicial history in the United States on income tax; see United States Consti-
tution Annotated, at 1554-1561.

The value of an individual’s labor to himself and his family is, however, of far
greater importance than merely putting out a product or service the sale of which
winds up in the profits of a business. In Sniadach v. Family Finance Corp., 395 U.S. 337,
340 (1969), we are told that:

[W]ages [are] a specialized type of property presenting distinct problems
in our economic system.

The specialized nature of wages is characterized by its importance to the very sur-
vival of the family of a wage earner; see Sniadach, at 340. This is, of course, related to
the statements of Adkins and Gurewitz, supra, which address the laborer’s situation rela-
tive to his wage as his sole means of support. In spite of this characterization of the
worker’s wage as necessary to the survival of his family, and as their sole support,
wages are considered by the LR.S. to be “gain!” The Federalist Papers, No. 79, attribute
such actions to tyranny:

In the general course of human nature, a power over a man’s subsistence
amounts to a power over his will. (emphasis in original)

Adam Smith, the economist who gave America his seminal ideas on how to run a
free country, in a comment on excises which is equally applicable here, said, “[I]t must
always be remembered, however, that it is the luxurious and not the necessary
expense of the inferior ranks of people that ought ever to be taxed.” He further stated
that, “The middling and superior ranks of people, if they understood their own inter-
est, ought always to oppose all taxes on the necessities of life, as well as all direct taxes
on the wages of labor”; see Tax Philosophers, Two Hundred Years of Thought in Great Britain
and the United States, Donald J. Curran, Ed. (The University of Wisconsin Press, Madi-
son, 1974), at 20.

The original intent of the Sixteenth Amendment to get at the great fortunes of the
very wealthy has been perverted by Congress, the judicial system and the LR.S. into an
excuse for prying loose the inalienable, Creator-given rights from the natural citizen.
This was, and is, an unconstitutional and impermissible application of the Sixteenth
Amendment, which was never meant to destroy the liberties which this application
has, and continues, to destroy. Even the independence of the judges has been
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adversely affected by this tax threat to their paychecks. This is only to be expected as a
natural fulfillment both of the fraudulent nature of the Sixteenth Amendment ratifi-
cation process and of the attitude of the agency of the Internal Revenue as it was
founded at the time of the laying of the first direct tax on incomes during the Civil
War; see L. E. Chittenden, The Recollections of President Lincoln (Harper & Bros., New
York, 1891), at 345:

[T]he first internal revenue act of 1862 was framed upon the theory that
the taxpayers were the natural enemies of the government.

Who has made themselves the natural enemy of the ordinary wage and salary
earner?

The United States Supreme Court has not completely succumbed to the attempt to
make a composite out of the words “income” and “wage.” In Central Illinois Public Serv.
Co. v. United States, 435 U.S. 21, 31 (1978), the Court admitted that the final blending of
definition had not yet been fully completed:

Decided cases have made the distinction between wages and income and
have refused to equate the two in withholding or similar controversies. Peo-
ples Life Ins. Co. v. United States, 179 Ct. CI. 318, 332, 373 ¥.2d 924, 932
(1967); Humble Pipe Line Co. v. United States, 194 Ct. Cl. 944, 950, 442 F.2d
1353, 1356 (1971); Humble Oil & Refining Co. v. United States, 194 Ct. Cl.
920, 442 F.2d 1362 (1971); Stubbs, Overbeck & Associates v. United States,
445 F.2d 1142 (CA5 1971); Royster Co. v. United States, 479 F.2d, at 390; Aca-
cia Mutual Life Ins. Co. v. United States, 272 E.Supp. 188 (Md. 1967).

Nevertheless, in recent cases like Koliboski, supra, the courts have tried, to finish the
gradual transfer of “wage” into “income.” The con has largely been effective. Very few
people understand that the courts have been playing a slow-motion shell game these
words to effect an awful “Gargantuan political joke” upon the wage-earner who is not
laughing at his tax burden.

In The Rape of the Taxpayer (Random House, New York, 1973), at 7-8, Philip M. Stern
tells about some people who are laughing:

To give a concrete example, Jean Paul Getty is one of the richest men in
the world: he is said to be worth between a billion and a billion and a half
dollars, and to have a daily income of $300,000. If Congress were to apply to
Mr. Jean Paul Getty the standard of the Sixteenth Amendment, and were to
tax his entire “income, from whatever source derived” at the current tax
rates, Mr. Getty would, each April 15, write a check to the Internal Revenue
Service for roughly $70 million. But Jean Paul Getty is an oilman; and, as is
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