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Preface

Liberty is not free but it is a bargain compared to the cost of slavery. In the United
States of America today, we pay for our slavery with tax audits, assessments, levies and
seizures, with imprisonment and with fear. Mankind has been tormented and plundered
by tyrants throughout his tenure on this planet. These tyrants have made proclama-
tions, issued decrees and written statutes in order to bleed the people of their productive
and creative powers. The tyrant uses this power to become an uncontrolled monster.
The people are the only source of power for any governmental official, so, it is of utmost
importance that the people limit the power which they give to anyone who would actin
that capacity. The survival of a people and their nation depend upon their resolve to
enforce these limitations.

If people, or those who govern them, try to live without the limitations of true law,
they are guilty of anarchy. True law is that Law of God which must guide all productive
and peaceful societies. Truth, justice, morality and respect for the life and property of
the individual are primary ingredients of true law. The opposite of true law is the
perversion of the true law, in which all tyrants revel. The bloody tracks of tyrants walk
across the pages of history in an unending scenario. Perversion of true law is the source
of power which has allowed all tyrannical outlaws to loot, plunder and murder untold
millions of helpless people.

The great men who fought and won the American Revolution understood so well the
difference between the true law and its perversion. They had experienced the treachery
of King George III and they paid a high price to rid themselves of his lawless perver-
sions. They not only gave us a legacy of liberty but they gave us of their great wisdom.
They told us that, ‘eternal vigilance was the price that must be paid if we were to
maintain liberty.” In recent times, we have not been paying the price of liberty and we
are being forced to pay for our lack of viligance in slavery. The Internal Revenue Service
uses the tool of fear to control and rob the people. If we do not pay the price of liberty on
a voluntary basis, the price of slavery is mandatory! We did not take advantage of our
forefathers’ gift of wisdom, so we are now learning from bitter experience the value of
liberty.

The productivity of this nation is being plundered by tyrants employing a perversion
of true law. The material in this volume is the documented evidence of the betrayal of
our trust and confidence by governmental officials. Tax-consuming public servants
have been administering and enforcing a law which existed only because no one was
paying the price of liberty. Our great nation has become a victim because we have slept.

Our founding fathers knew from history that wicked men wielding the power of
government have always been man’s worst enemy. This motivated them to create a form
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of government which could be controlled by the people themselves. People, who put
their trust and confidence in corruptible governmental officials, will not be able to
control their tax-consuming public servants. With a knowledge of history, no sane
person could ever trust any person wielding such power. Suspicion and distrust of men
and women who hold power are the fertile ground from which vigilance grows and
blossoms. The Constitution of the United States of America was created and ratified as
the Supreme Law of the land by men who did not trust anyone to resist the temptation to
misuse the power of government. Our Constitution created a form of government in
which we might have a nation of ‘law’ not ‘men.’ And, formerly, we have thrived and
became great under a rule of true law.

Now, however, we face an uncertain future because our people have come to trust and
depend upon governmental officials to solve all of life’s problems. Self reliance has
become old-fashioned or archaic. We failed to comprehend how our own money is used
against us to seduce us and fool us. The same enemy that destroyed the Roman Empire
has now invaded and conquered the minds of millions who are now addicted to the drug
called ‘government money.’ The productive have become a minority and the perversion
of law has become the tool of plunder in the hands of a consumptive majority. Qur
perception of government has regressed from distrust to trust and we are now paying for
slavery rather than liberty.

An uninformed, or misinformed populace, cannot remain free for very long. We have
tried to do our part to be vigilant and this book is part of the price that we have paid to
redeem the birthright of liberty which belongs to everyone in this nation. The material
in this book, hopefully, will shock you and, then, motivate you to become an active and
vigilant guardian of that birthright of liberty. We must be optimisticabout our nation’s
future as long as the truth can be broadcast about. Truth is the antidote for the
perversion of the true law. If you agree that this nation is worth saving, become a
guardian of liberty and insist that your public servants serve you and not vice versa.
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Mrs. Red Beckman.
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rather than pay a lawyer to help lose his battle with the I. R. S. It is to his credit that he
was shrewd enough to know that a gift to make this research possible was good business.
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of him. What George Sitka has given to make this project possible will ensure his
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master text composer at his computer keyboard.
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book will reflect his skill and dedication.

To Mark Sato with thanks and appreciation for a job well done.

Bill and Red
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Introduction

James T. Moody sits as a judge in the Federal District Court in Hammond, Indiana.
His courtroom was the scene of the Federal income tax trial of Allen Lee Buchtain June
of 1983. Judge Moody didn’t know he was to have a hand in the creation of some
important history. Indeed, he will become more and more notorious as this book is read
by more and more people.

Mr. Buchta’s story has its beginnings in a one-hour TV special entitled, “People
Controlled Government,” produced and sponsored by M. J. ‘Red’ Beckman (the co-
author of this book) of Billings, Montana. That TV special was telecast by a station in
Great Falls, Montana in April of 1980. Sam Bitz, a Montana businessman, involved
himself in the process of researching our nation’s history, particularly the history of our
political system, after having watched ‘“People Controlled Government.” His involve-
ment led to the formation of a group which called themselves the ‘“Montana
Historians.”

The farmers, ranchers and business people, who comprised the “Montana Histori-
ans,” began researching and investigating many different areas of political concern.
One of their major concerns was the Sixteenth Amendment to the Constitution of the
United States of America. The question to which they wanted to find an answer was
whether this Amendment had been properly and lawfully legislated and ratified. And
so, they began researching this subject.

By the fall of 1981, they had gathered evidence indicating that many of the States had
not properly ratified the Sixteenth Amendment. The evidence that they had gathered
raised doubts of whether the Sixteenth Amendmentand the personal, direct, progressive
income tax which was based upon that Amendment were valid.

If the Internal Revenue Service had no law with which to work, Judge Moody was
presiding over the criminal trial of Allen Lee Buchta without jurisdiction. This trial
was unique because, in effect, Judge Moody’s attitude toward the truth was also on trial.
Red Beckman was called as a witness by Mr. Buchta’s defense counsel, Andy Spiegel,
who questioned Mr. Beckman about the Sixteenth Amendment and brought forth
statements, based upon the work of the “Montana Historians,” which should have
given any honest judge reason to halt the proceedings until a further investigation
could be made. Instead, Judge Moody used the Rules of Evidence to block any further
use of that material, saying that the documents were not certified and notarized and that
there was no one available to testify to the verity of those documents. Even though Judge
Moody refused to consider those documents, or to do anything further about them, he
retains possession of that material, some twenty-one months later, and will not return
the file to the “Montana Historians,” as is ordinary and proper. That file consists of over
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four hundred pages of material in separate folders for each State. As the first Federal
judge to be confronted with the opportunity to deal with this Sixteenth Amendment
documentation, the verdict on Judge Moody’s disdain for the truth will soon be in.

The Rules of Evidence are not meant to keep the truth from being heard—they are
meant to ensure a fair trial. With the documentation presented that day, Judge Moody
must have known that something was seriously wrong with all criminal income tax
trials, and with the income tax generally.

When judges swear to uphold the Constitution but they only uphold the opinions of
other men in black robes, they have failed in their duty. We must have a government of
Law, notmen. When men rule outside of the Constitution, the Constitution, obviously,
will not be allowed as a defense in court. Only the opinions of judges will be allowed if a
judge so orders. Many judges become dictators, as Judge Moody did in this historic
I. R. S.case. He kept the doors to the courtroom locked to prohibit free entry or exit. He
would not allow Mr. Beckman to stay in the courtroom after he had finished his
testimony. Judge Moody had an opportunity to rule in favor of truth. Reasonable doubt
as to the legality of the I. R. S. Code was presented in his court. Judge Moody had an
opportunity to become a famous and great American if he only had been courageous
enough to pursue the ramifications of what had been presented by Mr. Beckman. Judge
Moody missed that opportunity and this book will expose him as justanother dishonest
lawyer who performed his political chores in exchange for a black robe and a comfort-
able position. This book would not have been needed had the legal profession, includ-
ing the judges, been as diligent in determining whether or not innocent people were
being sent to prison lawfully, as they were in sending those people to prison.

One of the participants in Mr. Buchta’s case was a paralegal assisting Andy Spiegel,
named Bill Benson. Judge Moody explained that he would not accept the Sixteenth
Amendment file as evidence because it was not certified by the various keepers of the
records. The defendant was found guilty and Judge Moody sentenced a man to prison
on what was surely questionable grounds at that point. Judge Moody did not know that
the Internal Revenue Code was law, he could only believe that it was law. Judge Moody
was, thus, guided by belief rather than law and fact.

This book, “THE LAW THAT NEVER WAS,” has come into being because Bill
Benson saw and heard all that transpired that day in court. He knew that the truth of the
Sixteenth Amendment had to be determined once and for all and that the only way todo
that was to go to all the States which had been States at that time, whether a particular
State had ratified or rejected, and thoroughly and objectively research the ratification
process of each one and to research the National Archives in Washington, D. C. as well.
Red Beckman supported and encouraged Bill’s effort all the way. Certified documents
relating to the ratification of the Sixteenth Amendment have now been collected, after
Bill spent most of 1984 traveling to the forty-eight contiguous States and to the Capitol
in Washington, D. C. Thousands of documents were researched, copied and certified.
Some States charged up to ten dollars per page for certification. Bill put together the
most complete set of documents ever assembled by anyone on the ratification of the
Sixteenth Amendment. These documents indict Judge Moody and every other Federal
Judge in the nation. The people who read this book will be the jury that will convict
Judge Moody and his partners in crime.

Most of those who were sent to Nazi concentration camps were tried by judges who
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enforced perverted and false laws. Many of our most well-informed patriotic Americans
have been sent to Federal prisons by lawless judges. Those who have been indicted,
prosecuted and jailed because of a LAW THAT NEVER WAS must be vindicated.

Any judge who has taken jurisdiction in an I. R. S. tax case will experience the
embarassment and humiliation they deserve. They will try to excuse themselves by
saying they did not know the Sixteenth Amendment was a fraud. We shall remind these
pious outlaws in black robes that ‘ignorance of the law is no excuse.” These Judges have
ruined the lives, families, businesses and future of untold thousands of people because
they were ignorant of the law! If the language and tone of this introduction sounds too
harsh, dear reader, then we ask you to consider the price paid by the victims of the THE
LAW THAT NEVER WAS.

Be aware that a new page is being written in American history. Since 1913, our nation
has been controlled by a few individuals exercising power stolen from we, the people.
Politicians have been violating their campaign promises with impunity. Tax-
consuming public servants have become arrogant, wasteful and corrupt. A monstrous
national debt is the welcome mat that greets our newborn children and grandchildren.
Politicians who violate their campaign promises are dishonest and irresponsible, acting
as though they are accountable to no one.

This book, more than anything else, demands an accounting by those who thought
they were not accountable. Bill Benson has paid the price necessary to bring our
unfaithful servants to trial in the greatest court of all. The people must judge the
performance of Judge Moody and all other Federal judges. The same court must
examine the evidence which will expose the treachery of our politicians. The genera-
tions to come will be slaves to tyranny, if this great court fails to judge and punish the
guilty. This book is published and made available to this great court as ‘Exhibit A.’
You, the reader, will be the judge and jury that will be responsible for a verdict!!

Bill Benson and Red Beckman were in Judge Moody’s court in June of 1983 and this
book is the result of that encounter. We will not dedicate this book to Judge Moody, but
we will say a qualified “Thank You.” We in no way condone or endorse his conduct but
his disdain for the search for truth was a contributing factor in the research which went
into this book. In that Judge Moody has been proven to be lawless, so, also, is every other
Federal judge, including the Supreme Court. If Judge Moody had no law, then it is
anarchy whenever he sends so-called income tax protestors to jail.

King George III called our founding fathers tax protestors and sentenced them to jail.
Two hundred years later Judge Moody called Allen Lee Buchta a tax protestor and
sentenced him to jail. This book exposes Judge Moody as the outlaw and Allen Lee
Buchta as a hero and patriot. The tax protestor will be the great American hero of 1985
justasin 1776. It was tax protestors, not any political party, or judge, or prosecutor, who
gave us our great Constitutional Republican form of government. The tax protest is
more American than baseball, hot dogs, apple pie or Chevrolet!!
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The Golden Key

When Bill Benson had finished researching the ratification of the Sixteenth Amend-
ment in twenty-eight States, the evidence from those States indicated very clearly thata
great deal was amiss in the entire process of ratifying the Sixteenth Amendment.
Documentation sent from the States to the Secretary of State in Washington, D.C. had to
be found in order to try to pinpoint the source of the problems. Bill decided to travel to
Washington, D.C. to attempt to locate some of the material referenced in the States.

Poking about in the basement of the National Archives is something like poking
about in the Great Pyramids. Bill, as any good archaeologist would, unearthed some
astounding documents out of the history of our nation. He is probably the first
individual to look at these artifacts in over seventy years. This material contains the
evidence of malpractice and fraud by attorneys, judges and politicians.

The most damning of this evidence is contained in the memoranda of the Solicitor of
the Department of State. The Solicitor of the Department of State was the general
counsel of that department. His duty was the provision of legal opinions, which were
submitted in the form of memoranda, for the use of the Secretary of State and of the
Secretary’s staff. Such memoranda were the basis upon which Philander Knox felt that
he could be justified in proclaiming the Sixteenth Amendment properly and duly
ratified.

Political malpractice has never been so well defined and the evidence so conclusive as
in these memoranda, the most significant of which is reproduced hereafter from the
original. As you read the next sixteen pages, you will be amazed at the lack of due carein
their duties and responsibilities by the people who called themselves government. The
memorandum, which you are about to read, should cause the people of this nation to
realize that politicians and public servants can never be trusted.

The Solicitor’s memorandum is an historical document from which we can all learn.
Bill Benson and Red Beckman cannot restore our Constitutional government of laws
without the assistance of their fellow Americans. Learning is the beginning of respon-
sibility!! If we learn and do nothing, we are irresponsible.

Bill has called this particular memorandum the ‘Golden Key’ and we believe you will
agree. It unlocks a Pandora’s box of criminal fraud perpetrated by public servants, who
betrayed the trust of their masters. Any public servant who attempts to cover up this
crime, these seventy odd years later, will be guilty of the obstruction of justice. As you
read this memorandum, remember how the I.R.S. demands absolute accuracy on a 1040
income tax return,

The Golden Key 1






Memorandum of
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February 15th, 1913






)2 CHICF St zi.

W OCPARTMINT OF STATE

s, g FEB £7 13z
& % JOFFICK OF THL SOLICITOR
s CEPT CF sTaAT:

MIMORANDUMN

Pelruary 15, 1913.

Ratification of the 16th Amendment % the Osastitution
of the United Staves.

The Secretary has referred to the Soliscitor's Offise for
determination the quesiion whether the motiscesof ratifimtiess by the
several states of the proposed 16th amendment te the Osnstitutiea sre
in proper form,and if they are found to de in proper form, it is re-
quested that this office prapare the neocessary snnouncessut %0 e made
by the Secretary ef Jtate undar Sectien 205 of the Revised Statudes.

The &lst Ooxngress of tha Unised States, at the first seesion
thereof, passed the fellowing resolution which was deposited ian the

Department of State July 31, 1909:
"Bepolved by the mwmw

u'tiolo is pa-vpo-od as an mnt to the Censtitution of
the United States, which, when ratified by the -legcislatures
of three-fourths of the several States, shall de valid %
all intents and puwrposes as a part of the Constitution:

*Article XVI. The Congress shall have power to lay
and oollect taxes on incomes, from whatever souroe dsrived,
without apporticmmmnt among the several States, and without
regard to any oensus or emumerstion.'"

On July 27, 1909, the following concurreat resolution was passed

by Congress:

"Resgolved by the Senate (the House of Rerresentatives
concurring; , That the President of the Unitnd States de re-
quested to tranmmit forthwith to the executives of the
several States of the United States ooples of the article
of amondment proposed by Congress to the State legislatures
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to aoand the Constitution of the United States, passed
July twelfth, nineteen hundred and nine, respecting the
power of Congress to lay and oolleot saxes on incames,

to the end thet the seld States may proceed to aot upon
the said artiole of amendment; and that be request the
exsgutive of each stpte that may ratify said amendment

% transmit to the Seoretary of Htate s certified oopy of

ol rgtification.”

t1c ¢
On July 26, 1907, being the day before the adove resolution was

passed, the Secretary of State sent to the Governmors of the several
States oertified coples of the joint resolution of Congress.proposing

te 16th amendment to the Comstitution with the following letter of

transnission:

"I have the honor to enclose a certified copy of a Reso-
lution of Congress, entitled °Joint Resolution Proposing an
Admsndme ot to the Constitution of the United States,' with
the request that you cause the same to be sulmitted to the
Legislature of your State for such aoction as may be had, and
that a certified copy of such action de communicated to the
Secretary of State, as required by Seotion 205, Revised
Statutes of the United Statas. (See overleaf.) (Kote:
Reference here is to R. S. Sec. 205 which is quoted infra.)

"An acxnowledgment of the receipt of this comminiecation

is requested.”
Seotion 205 of the Revised Statutes provides:

“Yhenever official notice is received at the Departmwent
of 3tate that any' amendrsrt proposed to the Constitution of
the United States has been adopted, acocording to the provis-
ions of the Constitution, the Seoretary of State whall forth-
with osuse the amendment to be published in the newspspers
smihorized to prommlgate the laws, with his certificate,
speocifying the States by which the same may have been adopted,
and that the same has becoms valid, to all intents and pur-
poses, as a part of the Constitution of the United States.”

e Department has received information from forty-two states
with refersnce to the aotion taimm by the legislatures of those states

on the resolution of Congress proposing the 16th amend-ent to the Consti-

tutica. It appears froo this infmation that four stites (Connecticut,
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New Harpshire, Ehode Island, and Utah) have rejected the amendment.

The rexmaining thirty-oicht states have taken aotion purporting to ratify
the amendrant, the Stateof \rinncas. being one of thesa states. Altbough
the Governor of.irknrons had previously notified the Department that the
leglslature of that state had rofused to ratify ths amondment, informa-
tion was subsequently rocoived indicating that the legislature had re-
oonsidered this aotion and voted to ratify the proposed amsndment.

In all ocases in which tho legislatures oppear to have aoted favor-
ably upon tho proposed amndmont, eithor the Governor or some other state
official hos transmitted to the Dopartmmt & oertified copy of the reso-
lution pessed by the partioular legislature, except in the case of
dimnesota, in whioh case the seoretary of the Govornor merely inforred
the Dsnartment that the stato legislature had ratified the proposed a=snd-
=ent and thet the Goveraor had approved the ratification.

The following list shows the order f{n whioh the amsnirert was
ratified by the leginolatures of the various states, tho date given being
the date upon which the rosolution wus passed by the legislature, or if
this infornation.does mot appear on the certified copy of the resolution
on fils {n the Department, the date indicated 1s that uwpon which tke

rooolution of tho stcte logislature was approved by the Govornor:

dladany Lugust 17, 1909. *ipproved”. Doem't sppoar wetler
Governor signed.
Eentuaxy Fobruary 0 or 9,1910 Dato nassed dy legi slature. Xot

signed by Governori Lecisleature
aoted on resolution of Congress
before it vas transoitted %0 (%t Xy

Governor.

Jouth Carplina FPebruury 19, 1910. Dato passed by leglalture. Sizned
by Gaveraor.
I1linoys varoh 1, 1910. Date passed by leglnlature. Bt

signed Yy Governor,



Uississippl

Oklahoma

Karyland
Georgia

Texss
Ohio

Idaho
Oregon
Washingtorn
Oalifornia
kontana

Indiana
Nevada

Torth Carolina

ledbraska
Kansas

Colorado

Sorth Dakota

xlohigan
-ova
Lissourl
MNaine
Tennessee

A>kansas

¥isconsin

ew York

South Dakota

drizona

-+

March 7, 1910.

Larch 14, 1910.
April 8, 1910.
dugust 3, 1910.

dugust 17, 1910.

Date passed by legislature.

81igned by Goveruor.

Date signed by Govermor.
"ipproved”. Hot signed by Governor.
"Approved”, Doesn's appear whether
Governor signed.

Date signed dy Governor.

Jamary 19, 1911."Adopted”. Doesn's appear vhether

Jamuary 20, 1911.
January 23, 1911.
Jamary 26, 1911.

Jamuary 31, 1911.
January 31, 1911.
February 6, 1911.
Pebruary 8, 1911.
Pedruary 11,1911.

February 11,1911.
Pebruary 18, 1911

Pebruary 20,1911,
Pedbruary 21,1911.

Pelrusary 23,1911.

Pebruary 27,1911.
March 16, 1911.

March 31, 1911.
April 7, 1911.

dpril 22, 1911.

Uay 26, 1911.
July 12, 1911.

Pebruary 3, 1912,

dpril 9, 1912,

.Date passed by legislature.

signed by Covermor, - 1liksly not.
Date passed Dy legislature. Xos
signed Yy Governor.

Date passed Ly legislature. Notd
signed by Governor.

Date passed by legislature. Xot

signed by Governmor. Governor signed
Date passed by legislature.Doesu't sppest
Date sigred ty Governor.

Date signed by Governor.

Approved”. Doem 't appear whether
tigned by Governor.

Tate passed by legislatwre. Not

signed by Governor.

Date signed by Governor.

Signed

by Governor.

Date signed by Governor.

Dete signed dy Governor.

Date passed by legislature. Xot

signed by the Governor but it is
attested by the Govermor.

Date signed by Governor.

Date passed by legislature. Doesn't
appear whether signed by Governor.

Date passed by legislature. Signed

by Governor.

Date passdd by legislature. Signed

by Governor.

Date passed by legislatwe. Governor
vetoed June 1, 1912. Karch 28, 1911,
Governor informed Secretary of State
legislature had failed to pass resol
lution. 3o first rejected and sudb-
saquontly ratified.

Date received dy Secretary of State

of ¥isoonsin. Not »signed by Govermor.
Date passed by legislature. Nog

signed by Govermor.

Date tiled Dy 3tate Secrvtary of Stade.
Hot signed dy Governor. Xo date of
sdoption gliven.

Xo% olear whather date Dessed 2y
leglolature or signed by Govermer.
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Kinnesota June 11, 1912, Date passed by legislature. Jigned
by Governor. 3ecretary of Gorexrnor
meroly informs Departmnt and no
resolution of legislature enclosed.

Loulslana July 1, 1912, Date passad by logislature, -Signed
by Govermor.

Delawxsre Pedruary 3, 1913, Date passed by logislature, ot
signed by Governor.

“yoning Pebruary 3, 1913. Doemn't sppoar whether date passed

by legislature or signed by Governoe
3igned by Governor.

dew Jarsey Fedruary 5, 1913. Date signed by Governore.

Sew lexico Pebruary 5, 1913. Date signed by Governor.

Ratification by Arkansas. Power of the Governor to veto.

It will de observed from tho above record that tha Governor of tbe
Stite of iriznsas vetoed the resolution passed by the legislature of that
Stats. It is subtmitted, however, th:t this does not in any way invalidate
tho 2ction of tls legislaturs or mullify the sffect of the resolution, 2s

it is believed that the approval of the Governor is not necessary and thst he

bas not tke power of veto in such cases. (See Solioitor's memorsndmm on this

sudbjact dated ipril 20, 1911.)
Power of 8 Stato to Bgtify after having once Rejeoted the Proposed

Amondment
It will also be observed that Arkmnsas ratified the.proposed 16th

aoend-ent after ncving previously rejeoted it. It would appsar that the

Legisleture of a State may act adversely any mumber of times and it still

has the right to act favorably and the ratification is as valid as if it had

never ectod adversely on the question. How Jersey ratified the 13th Amend-

=en4 after having rojected it. In tho case of the 14th Avendment, four

States coted similarly (Korth Carolina, South Oarolina, Georgia, Virginial,
In all thesa oases ihe states waloh bhad taken aotion ratifylag:

the verious amendsents bafore the Secretary's annowmoement was made were
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tncluded by the Secrotary of State in the list of states ratifying.
In the oase cf tles l4th Anmendment, all the states msntisned adove

exce:t Virginia, whiah state ratified the amendment after the Secretary's
S8anouncemant was msde, were included in the deoclaration of ths Secretary

of State. (See Solicitor's menorgndwm on the sudjeot of Kmntusky's ratifice~

tloz of the 16th imendment, dated March 21, 1912.)
Eentuoky's Batifiogtion.
It i{s to be noted that the Kantuaky legislature passed a resolu-
tloz ratifying the proposed 16th imendment. before a oopy of the n-oﬂ{m.

was transmitted to that body by the Governor and that when the Govermor re-
poeived the certified copy or the Joint Resolution of Congress from the Jeore-
tary of State and tranamittod it to the legislature, the latter refused %o

act o3 it. Inasmch as there is 2o statute or other law or Congressional ao-

tion which might properly bo regerded as preventing the lesgislature's asting
upon the Resolution of Cong-ess proposing an smendment %0 the Comstitution
until & copy of the Resolutlon h-s been sent by the Secretary of 3tate to the
Governor and watil the lattar officer has tranzmitted the same %0 the legis-
lzture, it is Delleved thet the legislature of Kentucky bas validly ratified
<h0 proposed 16th Amoondment. (See Solioftor's memorandmm on the mdject of
Kentucky's ratification of the 16tk imeadment, dated Maraohx 21, 1912. )

Errors in Resolutions of 3tote legislatures in quotingz the Prpposed

16th Joandment.

In the cortified copies of the resolutions passed by the legis-
latures of the several states ratifying .the proposed 16th azmendment, it sp-
“ears thst ozly four of thuse resolutions (those sutnitted by Arisona, Jorth

Doiota, Teznessee and MNew laxioco) bhave quoted adsolutely socurately and ocor-

recily the 16th amezdoent as proposed by Coagress. The other thirty-three

resolutions all coata!s errors eitbher of punctuation, capitalization, or
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wording. Min:esota, it is to De remendered, did not transmit to he

Departmont a 0opy of the resolution passed by the lecislature of that stadve,
The resolutions possed by twenty-two states contain errors only of capital-

ization or punotuation, or both, while those of eleven states oontain er-

rors in the wording. The following is & 1list of the states indicating

the srrors mcde:

Aladbama Error of punoctuation.
Eentuaky Errors of punctuation and capitalisation.

South Carolina IError of ospitalization.
Frror of capitalization; "renumeration” instead of

Illinois
"enumsration”. )

2Zississippl "The" omitted before "Congress"; errors of punctua-
tion and oapitalization; "of" instead of "or" before
"egumoration”.

Oxlahdma Error of capitalization; "from" used instead of
"without regard to" before "any".

*eryland Error of punotuation.

Georgla "Levy"” used instead of "lay"; errors of punctuation;
“svurces” instead of "source"; "income" instead of
"inoomes".

Texas Erro= of punoctuation.

Ohio Error of capitalization.

IBaho Error of ocapitclization; "of" instead of "or"” de-
fore "emumeration".

Oregon Error of capitalisation.

Vashington Zrrors of oapitalization and puactuation; "income"
instead of "insooes".

California "The" omitted defore "Congress"; "ony" before "cen-
sus”, and "or" before '"enumeration" oxmitted; errors
of punctuation and oagpita ization.

~ontecra Errors of copitalization.

Ind iana Error of canitalization.

wevade Errors of punotuation and ocpitalizatioa.

Jdorth Carolina

Errors of punotuction and oapitalization.

sedbraska Zrror of capitali_ation.

llansas Error of copitclization.

Colorado Error of munotustion.

worth Dakote o errors.

~ichisan Lrror of ocapitaii:ation.

Iowa Error of ceopitalization.

Uissouri irror of capitali-ation; "levy" instead of "l y".
taine Zrroros of punoctuation and capitalization.

Jennesseo

20 errors.,

11
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*TLe" before "Congress” omitted; "the"™ defore

Adriansas
"power" inserted; errors of punotuation and
capitalization.

¥isoonsin X-rors of capitalisation.

Uew York Xrrors of punotuation and oapitalisation.

South Dakota  "The™ defore "Congress™ omisted; errors of
punoctuation and capitaliszation.

drizona Ho exrors.

linnesota Resolution of the State lagislature not filed with
tke Departmens.

Louisiana Error of punotuation.

Delaware "irtiole XVI™ omitted; errois of punotuation.

Fyoning Errors of panotuation and ospitalizaticn.

New Jersey Error of ospitalization.

Lex Laxioco No errors.

4 careful examination of the resolutions of the various statss on
file in the Department, ratifying the 15th amendment to tbe Constitution,
shows that there are many errors of punotuation and capitalizatiorn and scve,

tlthough no ml:at:..ntial/ errors- of wording, in quoting the article proposed

by Congress as shown in the following 1list:



-

*Artiole XY.

“Seotion 1. The right of oitizens of the Unided
Btates t0 vots shall not e denied or adridged Dy the
United States or by any Btate on aseount of rade, color,
or previous oonditiocn of servitude.

*3ection 2. The Congress ahall have power to enforoe
this article by sppropriate legislation.”

Uew Jersey
Mirmesota
Georgia

Okhio
Kansas

Rhode lsland

Mississippi
Uilseouri
Vermont
Florida
Conneotiocut
Indiana

Jew York
Penneylvania
South Carolina
Wisconsin
Miochigan
Illinois
Louisiana

West irginla
Nevada
iflorth Carolina

Capital letters omitted.

Several errors of capitaliszation and punotuation.

The word "or" is written in after the word "race"
but marked out with penoil.

Errors of punotustion.

Errors of oapitaliszation. Seotion 2. Wording emn-
tirely wrong as follows: "The Congress, by ap-
propripgte legislation may enforoe the provisions
of this artiocle.” Kanssas ratified as adove,
Pebrusry 1869, btut in Jmmuary, 1670, appears to
hove- ratified again, oopying the arsndment
correotly.

The word "rights" is used instead of the word "right",
and there are errors of capitalimtion. These er-
rors eppeAr in one oopy filed in the Departmsnt,
but there is a second copy which i{s entirely
oorreot.

Xrrors of punotuation.

Errors of oaxpitalization.

Errors of capitalixzation.

Errors of ocapitalisation and punctuation.

Errors of punotuation, commas omitted.

The word "tbe" is inserted before the word "citisemns~.

The word "the" is inserted dafore the word "oitizens”.

Errors of punotuation, oommas omitted.

Errors.of punotuation, commas ocmitted.

Capital letters omitted and the ward "the"” inssrted.

Errors of oapitalixation anpl punotustion.

Errors of punotuation,.comnas omitted.

The word "by" is dmittéd.. before the word "any”, in
the original, dut is inserted in peoil. Errors
of capitalixation.

Errors of oapitaliszation.

Irrors of ospitalixation.

Irror of punotuation; comma inserted after the word
"gtate”,

In the resolutions of the state legislatures on file in tho Depart-

18
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oent, ratifyins the 14th amendment to the Constitution, there are many
orrors of puictuation, capitalization, and wording, some of the errors in
wordins beins sudstantial errors, as will gppear from the follow ng 1list:

nirticle XIV.

"Seotion 1. A1l ;ersons borm or naturalized in the
United States, and subject to the jurisdiotion thereof,
are citizens of the United States and of the State whereo-
in they reside. No State shall make or enforce any law
which shall sbdridge the privileges or immmnities of
citizens of the Uaited States; nor shall zny State de-
rrive any person of 1ife, liderty, or moperty, without
due process of law; nor deny to any persoc within its

Jurisdiction the equal protection of the laws.
"Section 2. Repressntatives shall) de apportioned

2oa; the several States according to their respeotive
nunbders, counting the whole mumder of persons in each
State, excluding Indiaas not taxsd. But when the right
to rote at any election for the choice of electors for
President and Vice-President of the United States, Remre-
seatatives in Congress, the Exsoutive and Judicial of-
ficers of a Stste, or the memders of the Legislaoture
thereof, is denied to amy of the male inhaditants of such
Stete, being tmenty-one years of age, and oitizens of
the Uaited Stztes, or in any way adbridged, except for
rorticipation in redbellion, or other crime, the dasis
of reszresentation therein shnll be reduced im the pro-
portion which the mumbder of such male oitizens ahall bear
0 the whole number of male oitizens twenty-one yesrs ol
age 1n such State.
"Section 3. ilo rerson shall be a Senator or Rerre-
seatutivo in Congress, or eleotor of Presxent end Vioce-
srosident, or hold any office, civil or militar;, under
the Uaited Stetes, or unler any State, who, heving vre-
vioucly tokon an oath, as a membder of Congress, or as an
officer of tho United Ststes, or as a —emder of any Jtcte
iegisleture, or as an exscutive or judicial offizer of
any tate, to suvport the Conmstitution of the United
<iztes, shcll have enpgeced in insurrection or redellion
cnoinct the sane, or pivea aid or comfort to the enemies

-
thereof. Zut Zongress mgy b7 a vots of two-thirds of
euch ..ouse, remve such dissbility.

"Section 4. The validity of the public cdolt of the

Talted 5tztes, tuthorized dy law, iacludiag debdbts incurred
for payooat of nonsions znd Lounties for services in
su.cressins iusurrection or redellion, shall not Ye gques-

tiozed. 3ut soither the United Stutes nor any State shail

14
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Essuce or vay any debt or odlisotion inocurred in aid
of insurrcction or rebdellion against the United States,
or &y claim for the loss or emancipation of any
slcve; wut all such debdts, obligitions aml claims shsll
Le %eld fllegsl and volid.

“Section 5. The Congress shall have porer to en-
force, by arpropriate legislation, the provieioas cf this

article."”

<oa..ectiout Errors of punotuation and capitalizaticn; "and"
for "ony" after "pay", Section 4.

LCrrors of punotustion and capitalization; "tae
for "a" after "of" and before "State", Seoction
2; "of" insorted detween "but*” anmd "all",Seo-

sev llzrmslhiire

tion 4.
Tennossee Errors of punctustion and capitalization.
ey Jersoy Errors of puactuation and capitalization.
Cra on Errors of punctuation and capitalization.
Jeroont Zrrors of punctuation and capitalization; "that”

for "the, Seotlon 5.

wow Torw Errors of punctuation and cepitalization; "or”
for "and" between "exscutive" and "Judicial"”,
Seotion 2; "or" for "and" between "Presidant"”

and '"Vise President'", Section J.

Ohio Zrrors of punctuation and ocapitalization; "or" for
"and" between 'President” and "Vice Presilent”,
Secotion J.

Illiools Errors of punctuation and capitalization.

“est Virginia Errors of punctuation and capitaligation; "for" &or
"of'" butween "eleotor" and '"Prenident”, Section 3J;
"rebellion or" inserted detrrsen "in" and "insuwr-
rootion"; "or bounties” omitted after "pensions”,

Section 4.

:l3nsas Errors of punctuation and cepitaliszation.

-aine Errors of punotuation and capitalization.

wevele Zrrors of puncvuation and oagpitalization; "beiag”
insorted between "mnd" and "citizems", Section 2;
"or" instead of "and" detween "odligations” and
"claims", Section 4. "The" omitted defore
"Congross", Seotion 5.

—lssouri Zrrors of punctuation and capitalizatioa.

India=a Errors of punctuation ané capitalization; "or" for
"nor" vetmeen '"States" and "any", Seotion 4;
"claims" for "clain" detwyeen "any" and "for",
Sectlion 4.

—=iamesota Zrrors of nunctuation and canitalization.

ode Isiand Zrrors of punctuation and capitalization; "or" for

"and* between "oxecutive" and “judiciel”™, Sestioa
2; "to" for "or"betwoen "assrme” and "puy”,
Section 4.

15
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7iscousin Errors of punotuation and capitalization: "pumders™
for "number” between "Jurisdioction” amd "ocounting",
Seation 2; "whenever" for "when" detwven "but" mnd
"the", 3eotion 2; "the choice of" ocmitted betwoen
“for" and "eleotors"”, Seotion 2; "of" for “for"
between "eleotors™ end "President”, Seotion 23 “of
the United States" omitted between "Vice President”
and "Representative”, Seotion 2; "or for United
States” inserted before "Representatives”, Sectiom
2; "the" omitted before *"Exscutive”, Section 2;
"or" for "and" between "Exscutive” and "Judioeial®,
Seotion 2; "of a state” omitted after "juldiofal
offioers", Beotion 2; "to" for "in" detween "re-
duced” and "the", Seotion 2.

Section 2 is erronecusly quoted: "Represents~
tives shall be apportioned aming the several states
pcoording to their respective number ocounting the
whole number of persons in each state, exoluding
Indians not taxsd. DBut whenever the right to
vote at my eleotion for electors of President
and Vioe President, or for United States Represen-
tatives in Congress, Exscutive or Judfaial Of-
ficers or the mmmbers of the Legislature thereof,
is denied to smny of the male inhaditants of suah
state being twenty one years of age and citizens
of the United dtates or in any way abridged except
for nartioipation in redellion or other orimes
the tasis of representation thsrein shall be re-
duced to the proportion which the number of such
mle citizens shall bear to the whole mmbder of
male citizens twenty-one years of age in suoh
state.”

"or" for "and' between 'Presidant"” and "¥ioe-
Président”, Seotion J3; "or as an offiocer of the
United States" omitted between "Congress™ and “or",
Seotion 3; "vote of two thirda" changed %0 "a two
thirds vote™; "ths" inserted between "for"™ and
“payment”; "the" ingerted after "swppressing”,
Soction 4; "that" far "the", Seotion 5.

Pennsjlvania Errors in punctuation and capitalisation; "laws" for
"lav" whore the word first appears in Seotiom 1;
“law" for "laws”, last word, Seotion 13 “"or”" for
"nor" betwean "States" and "sny" where the word
first appears in 3ecotion 4.

Kiochizan Rrrors in punotuation; "or" for “and" betwean
"President” and "Vice Presidsnt”, Seotion 3.

iLassachusetts Errors in punctuztion and ocspitalisation; "the
members of" omitted before "the Legislature®,
Seotion 2; "therein” omitted bLetween "representation”
and "shall”, Section 2; "suoh" for "male” Lefore
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"giti{gens" where the latter word last appears
in Section 2; "or" for "and" between "President”

and "Vioo President”, Seotion 3,

Jdebraska Errors of punoctuation and ocapitalization; J'any” in-
serted defore "electors”, Beotion 2§ "or" for
"gnd"” between "President” and "Vice Presidst”,

Section 3.

lowa RBrrors in punotuation and ospitalizationg "adridge”
for "adbridged" after "way", Seotion 2.

drkansas Errors in punotusation and ospitaliszation; "or" for

"and" between "President" and "Vice Presidemt”,
Seotion 3; "or under any State” caitted after
'United 3tates”, Saotion 3.

In a seocond oopy of the resolution, the pro-
posed amendment is oopied oorrectly so far as the
wording is conocerned, but :herd are errors of
punotuation and ocapitalization. In Section 2
there is a period after "numbers" and "oountlng”
is commenced wi th a capital letter.

florida Errors in punotuation and ospitalization; "First”
16 sudstituted for "Article 1"; "Saocond" for
"Artiocle 2"; *Third" for "Article 3"; "Pourth"
for "Artiole 4"; "Pifth" for "Article 5"; “of"
omitted before "the 3tate" in first sentence,
Seotion d; "or" for "and" between 'President” and
*"Vice Prosident”, Seotion 3J; "and" for "or” de-
tween "aid" and "oomfort", Section 3.

Korth Carolina Errors in.punctuation ami ospitalization; "the"
omitted before "Rxscutiven, Seotion 2; "and" for
"or" between "ald" and "comfort", Section 3.

Loutsiana Errors i{n pmotuation and capitalization; "be as"
for "besr" after "shall", Seotion 3.

South Caroliaa ‘Errors in punotuation snd cepitalization; "the
members of" omitted before "the Legislature"”,
Seotion 2; "therein" omitted after "representa-
tion", Section 2; "such" for 'male" before "citi-
zgons" where the latter word last appeers in
Section 2; "or" for "and'" between "President” and
"Vice President”, Section 3; "the" inserted before
"payment", Seotion 4.

Alabona Irrors in punctuation and cspitalization; "Leglala-
turec” for "Legislatura", Section £.
Ceorcia Errprs in punctuation and ocapitalization; "Section

lnt" for "3eotion 1"; "Seotion 24" for "Seotion

: Section 34" for "Seotion 3"; "Seotion 4"
for "Seotion 4"; "Seotion 5th". for "Seotion 5";
“tbe" inserted before "oitizens™ where the latter
vord last appears in Seotion 1, but crossed out
by penoil; "rendered" for "reduced”, 3ection 2,

17
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but orossad through with penoil and "reduced"”
inserted in penoil; "and" for "or" betwen
"aid" and ."oomfort", Section J.
In a seoond copy of the resolution on file

in the Department "the" is not inserted defore
"citizens" as above indioated; there is no error
in the word "reduced" ian this seomd opy, Seo-
tion 2, nor in the word "or" between "ald" and
"oomfort". In a third copy of the resolution
filed {in the Department, the seotions are cor-
feotly indlicated.

Virginia Errors in punotuation &nd osritalization; "end" for
"or" between "aid" and "oomfort", Section 3I;
"and" for "or" between "insurrection" end "re-
bellion", Section 4; "or" for "and" be tween "od-
ligations" ond "olaims", Seotion 4.

wississipol Errors Jin punctuation and capitalization; "way"
omitted before "abridged" but inserted in Vlue
penoil, Seotion 2§ "orimes” for "orime", Seotion
2; "for™ instead of "of" after "eleotor", Sectlon
3, but inserced in bdlue pencil; “to" instead of
"shall" before "have engaged'", Seotion 3, but
inserted in dlue pencil; "Jeld" omitted bdefore
"{1legal", 3eotion 4, dut inserted in dlue pencll.

Texas Errors in punotuation and ocapitalization; "or under
any Jtate" omitted, Seotion J.

At the time the 14th Amandment was adopted, therc wore thirty-seven
states iu the Union, therefore twonty-olght were uecessary to make up the
ronuired throe-fourths necessary to ratify an amendment to the Coustitution.
Th: flret thirty stutes atove mentioned vere all inoluded in the declaration
of tho 3ecretary of Stcte announoing the adoption of the 14th amsndment. Tho
thrae latter stutus were not included in that dscluration.

It w111 be observed that there wore many substanticl errors of word-
ing In the rasolutions of the state locislatures upon whicih tho Jec etary of
State acted In issuing his deoiaration announcing the odoption and the rotifi-
catlon %y the states of the l4th omondment to the Constitution. As, by an-
aounoin( tho ratification of tho lith gmondment the Executive Jronch ol tho

soverymut rulel thet these errors :sre immuterial to the adoption of *he

mondoout, &1l further as this amendment has been repeatedly defore the
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courts, and hes been by thenm enforoed, 1t is alear that {he prooedurs in
ratifying that ssendmant constitutes on this point a preeedsut which may de
preperly followed in proolaiming the adoption of the present amsndmentd,-
that is to say, tw]m- Secresary of Siate may dlsregard the ervevs oon-
tained in the certified copies of the resolutions of leglslatures asting
affirmatively on the proposed smendment.

It should, moreover, be observed that it seems olearly to bave
been the intention of the legislature 4a each and every cass %0 acoept and
ratify the 1l6th amsndmant as proposed by Oongress. Again, he incorporasion
0f the terns of the rroposed amendment in the ratifying resclution seenms
in every case merely %0 have deen by way of resitation. In no ease has any
legislature signified in any way i%s deliberate intention to ehmge the
wording of the proposed smendment. The errors sppear in most eases %o dave
been mere.y typogrsphical and inoident to an attempt %o maXs an accurate
quotation.

FPurthermore, under the provisions of the Constitation a legislature
is not mthorized to alter in sny way the amendment proposed by Oongress,
the function of the legislature oconsisting merely in the right to approve
or disapprove the proposed smendment. It, therefore, seems a negessary pre-
sumption, in the abeence of m express stipulation to the contrary, that a
legislature 41d not intend to do something that it had not the power to do,
tut rather that it intended to do something that {: had the power o do, neme-
1y, where 1ts sotion has been affirmative, to ratify the seendmem$ proposed
by Congress. Morsover, 1t could not be presumd that by a mere change of
wording prodadly insdvertent, the legislature had intended %o reject the

19
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amendment as proposed by Congress whare all parts of the resolution ether
than those merely reoiting the proposed gmendment had set forth an affirm-
ative aotion by the legislature. For these reasons it is bdelieved that

the Secretary of Jtate shold in the present instance include in his
declaration announcing the adoption of the 16th amendment to the Ommsti-
tution the States referred to notwithstanding it appears that errors exist
in the ocertified oo ;:ies of Resolutions passed by the legislatures of those
States ratifying such amendmens.

Tha Departmant has not received a oopy of the Remluticn passed by
the 3tate of Uinnesota, but the Seoretary of the Governor of that State
bhas offiolally notified the Depattment that the Leglislature of the State
has ratified the proposed 16th amendoant. It is believed that this meets
fully the requirement vith referents to the reoeipt of "official notioe®
contained in Seoction 05 Revised Statutes, and that Mimnesota should de
mumbered with the States retifying the aforesaid mwndoent.

It is recommended, therefore, that the Secretary issue his decla~
ration announoing the adoption of the 16th armndment to tl» Constitution.

PIR, 3B /JEP. / //
| Wi




Opening Argument

The narratives which follow were written to provide the basis for testimony in court.
That’s why the writing style is somewhat dry and technical, and that is also why each
narrative, whenever applicable, repeats a major principle involved in the charge of
fraud brought in this book, the principle of concurrence, which requires that any State
Legislature that would presume to cast its vote in favor of the ratification of any
amendment to our Constitution must do so only in complete agreement with, and to,
the exact form of the amendment as presented to it in the certified copy of the Congres-
sional Joint Resolution, including every punctuation mark. This principle is men-
tioned in the foregoing memorandum of February 15th, 1913 written by the Solicitor of
the United States Department of State to Philander Knox, the Secretary of State.

The office of the Solicitor of the Department of State was, and is, the office of the
general counsel for that department of the federal administration. One of its primary
functions is to provide legal advice for the benefit of the Secretary of State. Secretary
Knox, himself a lawyer and former U. S. Senator, received such legal advice, in several
memoranda, from his Solicitor concerning the status of the ratification of the proposed
Sixteenth Amendment.

The argument employed by the Solicitor to justify the discrepancies in the copies of
the resolutions purportedly ratifying the proposed Sixteenth Amendment, which were
transmitted by the States to Washington, is undergirded by the assertion that since the
Fourteenth Amendment had ‘‘been repeatedly before the courts,” and that, since, on
those occasions, the courts had enforced the provisions of that amendment, the courts
had, therefore, acceded to the “‘errors” made in the ratification of that amendment.
There is an obvious problem of logic in this line of reasoning. To have a statute or a
Constitutional provision before a court is not the same thing as having the method, by
which a statute or a constitutional provision came into being, before a court. Further-
more, neither the Solicitor, nor any of his successors, ever brought any of this nonsense
before a court. The Solicitor thereby turned the acceptance of the “‘errors” committed in
the purported ratification of the Fourteenth Amendment into “a precedent which
[might] be properly followed in proclaiming the adoption” of the proposed Sixteenth
Amendment. Any change in amendments proposed to the States was to now be consi-
dered an “error” and all “errors’’ were acceptable. This is a hard one to swallow all by
itself, but, in addition, nowhere in this memorandum does the Solicitor even suggest
that the Secretary of State ought, with all due diligence, to check and make sure that the
duly noted discrepancies were made by mistake, and not by intent. Instead, the Solicitor
presumes that it was the intent of each and every Legislature, flawed ratification
resolution or not, to have passed upon the exact wording and that changes in wording
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were “probably inadvertent.” The Solicitor rationalized this cavalier attitude by stating
that the various Legislatures did not intend to reject the amendment by these changes.
This is an incredible statement in light of his unequivocal pronouncement immediately
preceding that “a legislature is not authorized to alter in any way the amendment
proposed by Congress, the function of the legislature consisting merely in the right to
approve or disapprove the proposed amendment.” In other words, the Solicitor advised
the Secretary of State that, while intentional alterations were not acceptable, alterations
by way of “‘error” were.

How did the Solicitor know that the changes made to the proposed amendment were
“errors” as opposed to intentional changes? According to the Solicitor, it was a ‘neces-
sary presumption’’ that the Legislatures did not do something that they weren’t allowed
todo. Apparently, this presumptive attitude lead both the Solicitor and the Secretary to
ignore the evidence of not only the intent to change the wording, but of gross miscon-
duct and fraud. This was a natural outgrowth of the seemingly official policy which
undertook to label all of the evident problems in the copies of State action received in
Washington as “‘errors’ and to accept them as such without any further investigation.

In the case of the purported ratification in the State of Kentucky, Philander Knox did
request those parts of the Kentucky journals which showed the events relating to the
purported ratification. If Secretary Knox had an inkling that there might be something
amiss in the State of Bluegrass, after he had received a copy of a paraphrased extract of
the journals and of the journals themselves, Mr. Knox could have had no doubt. The
paraphrased extract showed a vote in the Senate of 27 in favor and 2 against. The official
journal showed a vote of 9 in favor and 22 against. Having been presented with an
undeniably damaging situation in only the second State to ratify, Knox decided to
ignore the entire matter. This was probably due to the opinion rendered in this matter
by the Solicitor on March 21st, 1912.

After the Solicitor had an opportunity to inspect the extracts (it is not evident whether
Knox showed him the official journals), he delivered an opinion in which he made a
great show of the authenticity and acceptability of the extracts. Based strictly upon the
extracts, of course, the Senate of the State of Kentucky seemed to have voted in favor of
the ratification resolution. The official journal showed otherwise. Neither Philander
Knox nor his Solicitor further communicated with anyone from the State of Kentucky
for the duration of the ratification process.

An enormous hole in the Solicitor’s logic about presumptions of errors as opposed to
deliberate changes in the wording, capitalization and punctuation of the proposed
amendment cannot be covered up as easily as he might have liked. That hole was created
by all those certified copies of Senate Joint Resolution No. 40 which were sent out to the
Governors of each State, sometimes more than once. Those certified copies and the
acknowledgements of their receipt by the Governors had one function—namely, to
ensure that Knox knew that each State had possession of the exact text of the proposed
amendment and that each Governor knew that he had the exact text of the proposed
amendment. Why? To eliminate any possibility thatanyone could claim that the States
didn’t have the exact text of the proposed amendment. The Governor of a State was the
logical, official receiver of these certified copies because—

1. he was the chief executive of his State and, thus, finally, responsible for his State’s
handling of such matters;
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2. his Secretary of State would be involved in the final certification process;

3. sending a certified copy to each of the legislators would have made for a very messy
acknowledgment procedure.

The Governor of Kentucky contended that a Legislature would not have proper
jurisdiction of the amendment if the Governor did not transmit the certified copy to his
Legislature. This transmission was an important link in the chain of evidence that the
exact text of the proposed amendment contained in the certified copy of the Congres-
sional Joint Resolution was properly passed on to the next holder in due course of that
highly important legislative material. For a Legislature, the subject matter of an
amendment to the Constitution of the United States is somewhat akin to the subject
matter in a special session of the Legislature—the only jurisdiction of subject matter
over which the Legislature may exercise legislative control is the subject matter pres-
ented to the Legislature by the Governor for that special session.

Knox did send certified copies to each Governor. Knox did receive acknowledgments
from almost every Governor. Upon receipt of an acknowledgment, Knox then knew
absolutely that that State’s Governor possessed a certified copy of the resolution from
Washington, D. C. Most Governors also acknowledged that they would transmit the
certified copy to their Legislatures. Here the presumption could reasonably be held that
those Governors would do their ministerial duty and transmit those certified copies to
their Legislatures. Knox and his Solicitor could then not presume that discrepancies in
the text of the legislative actions returned were errors. They were bound to presume that
those discrepancies were in fact deliberate changes, because each and every one of the
Legislatures had the exact text, which the Solicitor states could not be changed ““in any
way,” before them for consideration. Checking through any particular Legislature’s
ratification action, letter for letter, comma for comma, did not take more than one-half
hour in any case, yet the Solicitor was more than forgiving to the States for their
“typographical” “errors’” which were “incident to an attempt to make an accurate
quotation.” If these changes by the various States were attempts to make accurate
quotations, one has to wonder what they would do if they weren’t so diligently trying to
be accurate?

An enrolled bill is ““a final copy of a bill or joint resolution which has passed both
houses of a legislature and is ready for signature.” Black’s Law Dictionary, 5th Ed. It is
presumed that the text in an enrolled bill is what the legislators intended to enact.
Philander Knox and his Solicitor knew this rule of legislation very well. And with a
running leap, they flew in the face of this presumption of legislative intent in an
obvious, brazen and successful attempt to jam this amendment down the throats of the
American people.

All of the documented evidence points to the conclusion that the various changes
made to United States Senate Joint Resolution No. 40, the proposed Sixteenth Amend-
ment, by each State Legislature were all deliberate, thoughtful, intentional modifica-
tions and not “errors.”’ The Solicitor was absolutely correct in stating, on page 15 of the
preceding memorandum, that ““a legislature is not authorized to alter in any way the
amendment proposed by Congress.”” Each and every legislature did alter the proposed
Sixteenth Amendment and, thereby, nullified each of their ratification actions.

Finally, on the topic of “‘errors,” the Solicitor completely ignored the subject of the
preamble of Senate Joint Resolution No. 40. He did not ignore the “‘errors’’ made on the
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preamble of the Seventeenth Amendment (memorandum of May 10th, 1912). As the
preamble to the Constitution of the United States itself explains the intent of the
framers, so does the preamble to the resolution proposing an amendment to that
Constitution. It is impossible to give assent to the wording without also having given
assent to the intent. And as the various original thirteen States had to agree to the
preamble, the statement of intent, as well as to the body of the Constitution, so do all
States in any subsequent modification of that Constitution have to agree to the state-
ment of intent of any proposed amendment.

Another problem highlighted by the State of Kentucky which the Solicitor tried to
address, in a memorandum dated April 20th, 1911, was that of the signature of the
Governor, or rather, the lack of it. The official journals of Kentucky showed that the
Governor vetoed the only version of the Kentucky Legislature’s ratification resolution
which passed both houses. He had two reasons for the veto—one, the resolution which
the Senate had passed was not the same as the one which the House had passed, and,
two, the Legislature did not have jurisdiction of the matter until after the Governor had
transmitted the certified copy of the Congressional Joint Resolution to that body. In the
passage of the resolution which the Solicitor claimed was valid, the official journal
showed that the Senate rejected the resolution. This is why the Governor’s signature was
not required in that situation. Had the resolution validly passed both houses, the
Governor may very well have signed it, but, it did not pass both houses—an excellent
reason for him not to have signed it.

The Solicitor made the statement that the situation existing at the time of the framing
of the Constitution ‘“would seem to indicate that the framers did not contemplate that
the Governors should participate with the Legislatures in the approval of Amendments
to the Constitution.”’ He then cited with approval a statement of a previous Governor of
Massachusetts to the effect that a Governor’s signature was unnecessary to the action of
the Legislature in the ratification of an amendment to the Constitution of the United
States. (at 3) He also cited Mason, The Veto Power, in trying to explain veto power—

A resolution to amend the Constitution must already have received a two-
thirds vote of each branch of the Legislature. Such a resolution is therefore
beyond the reach of the veto and consequently beyond the necessity for the
Presidential approval. (at 7)

In other words, because any Congressional resolution vetoed by the President
requires a two-thirds vote to overcome that veto, the requirement of a two-thirds vote in
the case of a Congressional resolution to amend the United States Constitution is
considered evidence that a Presidential veto would be of no effect and, in that regard,
and thatregard only, relieves the President of any duty relative to such aresolution. But,
the Solicitor denied that the same situation existed in the States—

. . . the same reasoning does not apply in the case of the Governor of a State
because the United States Constitution does not require that the resolution of the
State Legislature approving the amendment to the Constitution must receive the
required number of votes to pass a bill over the Governor’s veto. (at 7)

The Solicitor, still arguing against the necessity for a State Governor’s approval of a
ratification resolution, went on to say—

. . . the Constitution of the United States does not require two-thirds vote of
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the Legislature to a resolution amending the Constitution. If there isany conflict
Between the State and the United States Constitutions the former must yield. (at
)

There is no provision in any State Constitution relative to the vote on a State
resolution in ratification of an amendment to the Constitution of the United States.
Under the Solicitor’s reasoning, however, the provision in the United States Constitu-
tion providing for a two-thirds vote in the Congress in passage of a resolution to amend
the United States Constitution would then also apply to the States, so that, in the
passage of a State resolution on ratification, the Governor’s veto would, in like manner
to the veto of the President, be made of no effect. The State Legislatures must, indeed,
yield to the United States Constitution in this matter of a two-thirds vote.

The Solicitor then went on to say—

. . . the argument might be advanced that the State Constitution requires the
approval of the Governor of the laws of the State only and that neither the
resolution passed by the Legislature approving the amendment to the Constitu-
tion of the United States nor the amendment itself can be said to be a State law,
and, therefore, the requirement of the Governor’s signature is not necessary.(id)

Unfortunately, for the Solicitor’s contention, in most of the States which claimed
ratification of the Sixteenth Amendment, the resolutions or bills which were passed,
supposedly signifying the act of ratification, made their official appearances in the
published session laws journals of each of those States. They were intended to be State
laws and the proof is in these official State publications.

Additionally, the great majority of the legislative acts in supposed ratification of the
proposed Sixteenth Amendment were joint resolutions of the State Legislatures. A few
were concurrent resolutions, some were considered joint and concurrent resolutions
and some were bills. The terms bills and joint resolutions are interchangeable. Even the
Solicitor uses the terms interchangeably in his memorandum of April 20th, 1911 (at 8,
12, 13; seealso How Our Laws Are Made, at 7). Under virtually every State Constitution,
legislation which is to become law must be presented to the Governor for approval.
Concurrent resolutions, generally, are not accorded that treatment, but, if such resolu-
tions are treated as bills then the proper procedures apply. Thus, in that the great
majority of the State Legislatures chose to attempt to ratify the proposed Sixteenth
Amendment via the vehicle of either the joint resolution or the bill and to pass those
resolutions into law, those legislators evidenced an intention that their Governors had
veto power over their acts. Again, the proof of this is in the publishing of these acts in the
session laws of the State. They intended to pass a State law, they advanced legislation
which must be passed like a State law and they published that legislation as a State law.
The Governor’s signature did have significance. If he signed, he approved. If he did not
sign, then the following three scenarios were possible—

1. he vetoed the bill or joint resolution

2. he did not sign the bill or joint resolution and let it pass through a lapse of time as
provided in all State Constitutions

3. he was not presented the bill or joint resolution in violation of the State
Constitution

The signature of the Governor, thus, has importantimplications. He is, afterall, the
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chief executive of his State and is finally liable for all the legislative errors made in his
State. As the buck stops at the President’s desk at the national level, so does the buck stop
at the Governor’s desk at the State level. It is his Secretary of State who is charged with
the responsibility of the sanctity of the original documents of legislation and who
ordinarily should make a final check of the ratification resolution with the certified
copy of the Congressional Joint Resolution in hand.

The Solicitor made clear, however, that his argument against the necessity of a
Governor’s signature on the ratification action was a facade. From his memorandum of
April 20th, he stated relative to the failure of the Governor of the State of Washington to
sign that State’s ratification action and to the possibility that the Legislature failed to
present the resolution to the Governor—

If it can be said that the resolution has never been presented to the Governor
but the certified copy only, the resolution itself being on file in the office of the
Secretary of State, it would still be useless to request at this date the Governor’s
signature because the Legislature commenced its session January 9th, and as it
could not remain in session more than 60 days must have adjourned not later
than March 9th, (Washington Constitution 1889, Article II, Section 12: Anno-
tated Statutes of Washington, Section 6921). Therefore more than ten days
having expired since the adjournment of the Legislature the Governor’s signa-
ture at this time could give the resolution no added validity.

The above discussion assumes of course that the Governor has not attempted
to veto the resolution, and it does not appear that he has. If he has then of course
it would be useless to ask him for his signature.

In conclusion it should be observed that the constitutions of all the states.
which give the Governor the veto power also provide a means by which an act of
the Legislature shall become a law if the Governor fails to exercise his veto
power. By this provision the many resolutions of state legislatures approving
amendments to the constitution which were not signed by the Governor would
perhaps be considered valid the same as in the case explained above.

In other words, the Solicitor admitted to the possibility that a Governor’s signature
was required but that, what the heck, the Washington Legislature was adjourned and it
wouldn’t be of any use to try to obtain that signature anyway. If the Governor had
attempted to veto the resolution, well, same story. The Solicitor concluded his com-
ments on why no one should bother to check whether the Washington resolution was
ever presented to the Governor for his signature with a reference to all the State
Constitutions which provide for passage of legislation if the Governor merely failed to
veto. This universal provision, according to the Solicitor, made it all right if the
Legislature failed to present the resolution to the Governor. Note that the Solicitor must
have had a copy of the Constitution of the State of Washington handy. He must have
also been able to read that Article III, Section 12 of that Constitution required the
Legislature to present the ratification resolution to the Governor. Nevertheless, the
Solicitor, in a bald-faced deceit, counseled a knowing disregard for the truth and a
disdain for seeking any further when serious doubts as to the propriety of ratification
action at the State level surfaced. If the Washington Constitution required a presentaton
of the legislation to the Governor and it was not, it would go without saying that his
signature would, after such a violation, give ‘“no added validity’’ to the resolution. The
resolution would be a nullity.

26 Opening Argument



The signatures of the Governors highlight another problem having to do with
signatures, or the lack of them. The Governor of the State of Wyoming senta telegram to
Philander Knox claiming that the Wyoming Legislature had ratified the “income tax
amendment.” Whereupon, the Secretary of State immediately sent a telegram back to
the Governor requiring that he furnish a certified copy of the action. The copy of the
resolution furnished was a fraudulent document signed only by the Secretary of State of
the State of Wyoming. (see narrative for the details) There is no archival original
document showing the signatures on that resolution and since the copy sent to
Washington, D. C. is false on its face, there is no reason to suppose that one ever existed.
Had the copy sent to Washington been completely certified by the presiding officers of
the Wyoming Legislature and by the Governor, there would have been no question. It
certainly would have been no inconvenience to sign two sets of documents instead of
one. We are, after all, talking about a momentous occasion, the modification of the
Supreme Law of the land. A similar situation occurred in California.

In this case, as in every case, the Solicitor chose the lowest standard in this most
solemn and meaningful of legislation that can be passed. All manner of unsigned
documents were accepted. New Mexico is a notable exception in that the copy of the
Legislature’s action sent to Washington, D. C. is completely certified on the face of the
document. For the so-called certification of two States, the original is not referenced
and, therefore, under the rule of best evidence, such a copy is not admissible as evidence.
Furthermore, in contrast to the States of Wyoming and California, wherein to each
Knox insisted that a certified copy of the ratification action was required, Minnesota
was allowed to slide by without submitting a certified copy of its Legislature’s action.

The preceding tale of woe, detailed in the succeeding pages, highlights the necessity
that the highest standards, not the lowest, be used in the ratification of a proposed
amendment to the Supreme Law of the land.
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Key to Abbreviations

HJ—House Journal
SJ—Senate Journal
AJ—Assembly Journal
LR—Legislative Record
J. R.—House Joint Resolution
. J. R.—Senate Joint Resolution
J. R.—Assembly Joint Resolution
C.R.—House Concurrent Resolution
C. R.—Senate Concurrent Resolution
H. R.—House Resolution or House Roll
S. R.—Senate Resolution or Senate Roll
H. F.—House File
S. F.—Senate File
***__Indicates that several lines of non-essen-
tial text have been omitted, e.g., the individ-
ual names of legislators who voted upon any
particular question. (Note: In some cases,
depending on the layout of a particular jour-
nal, omission of a roll call listing is handled as
any other omission ina quote, e.g, Yeas. . .-3.)
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Alabama—August 7th, 1909

On July 30th, 1909, B. B. Comer, the Governor of Alabama, wrote a letter to Philander
Knox, Secretary of State of the United States, acknowledging receipt of the certified copy of
the Congressional Joint Resolution proposing the Sixteenth Amendment, in which he
stated—

. . . ' have referred same to our Legislature for their consideration, as they are
now in session.

On July 27th, the following resolution was introduced in the Alabama House, and
referred to the standing committee on Judiciary.

H. J.R. 7, Joint resolution, of the Legislature of the State of Alabama, ratifying
the 16th amendment of the Constitution of the United States.

Whereas, the Congress of the United States on July —, 1909, adopted a joint
resolution, proposing an amendment to the Constitution of the United States, as
follows:

“Resolved, by the Senate and House of Representatives of the U. S. A,, in
congress, assembled, two-thirds of each House concurring therein, that, the follow-
ing article is proposed as an amendment to the constitution of the United States,
which, when ratified, by the legislatures of three-fourths of the several States, shall
be valid to all intents and purposes, as a part of the constitution:”—

“Article XVI. The congress shall have power to lay and collect taxes on incomes
from whatever source derived, without apportionment among the several States,
and without regard to any census, or enumeration.” And the foregoing proposed
amendment having been laid before the Legislature of the State of Alabama, for
consideration and action; now, therefore; be it resolved, by the Legislature of the
State of Alabama, That the foregoing amendment to the constitution of the United
States be, and the same is hereby ratified toall intents and purposes, as a part of the
Constitution of the United States.

2. That the Governor of this State is hereby requested to forward to the president
of the United States an authentic copy of the foregoing joint resolution. (HJ at 19)

Though the Governor had transmitted his certified copy of the Congressional Joint
Resolution to the Alabama legislators, H. J. R. 7 showed an incomplete date of the passage
of thatresolution, a date that was incorrect even insofar as the partial information shown.
More importantly, the Congressional Joint Resolution itself was changed—

1. the preamble was modified—

a. a comma was inserted behind the word ‘“Resolved”

b. the phrase “United States of America” was changed to “U. S. A.”

c. a comma was inserted following “U. S. A.”

d. the word “Congress” was changed to a common noun
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e. the opening paren was changed to a comma;

f. the closing paren was deleted;

g. the word “That” was changed to “that”’;

h. a comma was inserted following the word ““that”’;

1. the first instance of the word “Constitution” was changed to a common noun;
j. a hyphen was inserted after the colon;

2. the comma following the word “incomes” was deleted;

3. a comma was added after the word “census”’;

4. the word “Congress” was changed to a common noun.

On July 30th, H. J. R. 7 was reported out of committee—

Mr. John, chairman of the standing committee on Judiciary, reported that
said committee in session had acted on the following resolution and ordered
same returned to the House with a favorable report:

H. J. R. 7. Ratifying the 16th amendment of the Constitution of the United
States. (H] at 114)

No further action was taken on H. J. R. 7 at this point.
On August 2nd, the House having at some point, which was not recorded on the

journal, made the consideration of H. J. R. 7 a special order, H. J. R. 7 was taken up as
follows—

JOINT RESOLUTION.
Of the Legislature of the State of Alabama, ratifying the 16th amendment of the
Constitution of the United States.

Whereas, the congress of the United States on July —, 1909, adopted a joint
resolution, proposing an amendment to the constitution of the United States, as
follows:

“Resolved, by the Senate and House of Representatives of the U. S. A,, in
congress, assembled, two-thirds of each proposed as an amendment to the constitu-
tion of the United States, which, when ratified, by the legislatures of three-fourths
of the several States, shall be valid to all intents and purposes, as a part of the
constitution”’:

“Article XVI. The congress shall have power to lay and collect taxes on incomes
from whatever source derived, without apportionment among the several States,
and without regard to any census, or enumeration.”

And the foregoing proposed amendment having been laid before the Legislature
of the State of Alabama, for consideration and action; now, therefore, be it resolved,
by the Legislature of the State of Alabama, That the foregoing amendment to the
constitution of the United States be, and the same is hereby ratified to all intents
and purposes, as a part of the Constitution of the United States.

2. That the Governor of this State is hereby requested to forward to the president
of the United States an authentic copy of the foregoing joint resolution.

And the resolution was read a third time at length and passed.

Yeas, 81; nays, 0.

Yeas ... —81

Onmotion of Mr. John, the H. J. R. 7, was ordered sent forthwith to the Senate
without engrossment. (H]J at 156) (emphasis added)

In other words, H. J. R. 7 was sent to the Senate without having been put into a final

draft.

On the 27th of July, the Senate also entertained a resolution in consideration of the
proposed Sixteenth Amendment—
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Mr. Reese introduced the following Senate joint resolution, which was read one
time and referred to the committee on constitution and constitutional revision and
amendment, a standing committee of the Senate, towit (sic):

SENATE JOINT RESOLUTION NO. 1

Ratifying an amendment to the constitution of the United States proposed as
article XVI in a joint resolution adopted at the first session of the sixty-first
Congress of the United States of America.

Whereas, the Senate and the House of Representatives of the United States of
America in Congress assembled at the first session of the sixty-first Congress
adopted the following joint resolution, towit (sic): “‘Joint resolution proposing
an amendment to the constitution of the United States.

“Resolved, by the Senate and House of Representatives of the U. S. A, in
congress, assembled, two-thirds of each proposed as an amendment to the constitu-
tion of the United States, which, when ratified, by the legislatures of three-fourths
of the several States, shall be valid to all intents and purposes, as a part of the
constitution””:

“Article XVI. The congress shall have power to lay and collect taxes on incomes
from whatever source derived, without apportionment among the several States,
and without regard to any census, or enumeration.”

Therefore, be it resolved by the Legislature of the State of Alabama (the Senate
and House of Representatives concurring therein) that the amendment to the
constitution of the United States proposed at the first session of the sixty-first
Congress of the United States of America by a resolution of the Senate and the
House of Representatives of the United States of America in Congress assembled to
the several State Legislatures, be and the same is hereby ratified by the Legislature
of the State of Alabama and made a part of the constitution of the United States of
America, which said amendsent (sic) is in the following language:

“Article XVI. The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several States,
and without regard to any census or enumeration.” (SJ at 47)

This Senate joint resolution contained both an incorrect and a correct version of the
proposed Sixteenth Amendmentamidst phrasing which also repeated parts of the pream-
ble to the original Congressional Joint Resolution more than once.

On August 2nd, 1909, the Senate received the following message from the House,
allowing the Senate to disregard the above Senate joint resolution—

Alabama

The House has adopted the following H. J. R. and ordered the same sent

forthwith to the Senate without engrossment:
JOINT RESOLUTION.

Of the Legislature of the State of Alabama, ratifying the 16th amendment of the
Constitution of the United States. Whereas, the congress of the United States on
July —, 1909, adopted a joint resolution, proposing an amendment to the constitu-
tion of the United States, as follows:

Resolved, by the Senate and House of Representatives of the U. S. A., in
congress, assembled (two-thirds of each House concurring therein), That, the
following article is proposed as an amendment to the constitution of the United
States, which, when ratified, by the legislatures of three-fourths of the several
States, shall be valid to all intents and purposes, as a part of the constitution:

“Article XVI. The congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several States,
and without regard to any census or enumeration.”

And the foregoing proposed amendment having been laid before the Legislature
of the State of Alabama, for consideration and action; now, therefore, be it resolved
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by the Legislature of the State of Alabama, That the foregoing amendment to the
constitution of the United States be, and the same is hereby ratified to all intents
and purposes, as a part of the Constitution of the United States.

2. That the Governor of this State is hereby requested to forward to the president
of the United States an authentic copy of the foregoing joint resolution.

And sends the same herewith to the Senate.

CYRUS B. BROWN, Clerk.

HOUSE MESSAGE.

On motion of Mr. Merritt the House joint resolution set out in full in the

foregoing message from the House, was read one time and referred to committee on

Constitution and Constitutional Revision and Amendment, a standing committee
of the Senate. (SJ at 91)

Two days later, H. J .R. 7 was reported out of committee favorably and read the second
time.

H. J. R. 7. Ratifying the sixteenth amendment of the constitution of the United
States. (S] at 127)

On August 10th, H. J. R. 7 was taken up for a vote in the Senate with the following
result—

The,

H. J. R. 7. Ratifying the sixteenth amendment of the constitution of the United
States.

Was read a third time at length, concurred in and passed.
Yeas, 23; nays, 0.
Yeas ... —23 (S]at220)

On that same day, following the Senate vote, the House was sent a communication
informing that body of the Senate vote. (HJ at 393) H. J. R. 7 was then found correctly

enrolled, i. e., the wording of the resolution was as desired. (HJ at410) H. J.R.7wasthen
duly signed by the Speaker—

The Speaker of the House in the presence of the House, immediately after the
title had been publicly read by the clerk, the reading at length having been
dispensed with by a two-thirds vote of a quorum present, signed the H. J. R. 7, the

title to which is set out in the above and foregoing report from the standing
committee on Enrolled Bills. (H] at 410)

H. J. R. 7 was then returned to the Senate for signing

The President pro tem of the Senate, in the presence of the Senate, immediately
after the title had been publicly read by the Secretary, signed the above House joint
resolution, the title of which is set out in the foregoing message from the House.

The reading at length of said joint resolution having been dispensed with, by a
two-thirds vote of a quorum of the Senate present. (S] at 240)

There is no indication in the journals that H. J. R. 7 was ever presented to the Governor
as required in Article V, Section 125 of the Alabama State Constitution—

Every bill which shall have passed both houses of the legislature, except as
otherwise provided in this Constitution, shall be presented to the governor . . .
Every vote, order, or resolution to which concurrence of both houses may be
necessary . . . shall be presented to the governor; and, before the same shall take
effect, be approved by him; or, being disapproved, shall be repassed by both
houses according to the rules and limitations prescribed in the case of a bill.
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However, in the transmittal letter to Philander Knox, sent almost two years after the
foregoing had transpired in the Alabama Legislature, the secretary to the Governor states
that an enclosed copy of H. J. R. 7 was “passed by the Legislature of Alabama and
approved Aug. 17, 1909.” The certification from the Secretary of State of Alabama, dated
June9th, 1911, states that “I, CYRUS B. BROWN, Secretary of State, do hereby certify that
the pages hereto attached contain a true, accurate and literal copy of House Joint
Resolution No. 7, by the Legislature of the State of Alabama, Approved August 17,
1909 . . .” If that is true then H. J. R. 7 does not meet the criteria for ratification—the
attached pages do not have even a printed indication of signature by anyone at the bottom
of the document.

HOUSE JOINT RESOLUTION.

Of the Legislature of the State of Alabama, ratifying the 16th amendment of the
Constitution of the United States.

WHEREAS, the Congress of the United States on July —, 1909, adopted a Joint
Resolution, proposing an amendment to the Constitution of the United States, as
follows:

“Resolved, by the Senate and House of Representatives of the U. S. A,, in
Congress assembled, two-thirds of each House concurring therein, that, the follow-
ing article is proposed as an amendment to the Constitution of the United States,
which, when ratified, by the legislatures of three-fourths of the several States, shall
be valid to all intents and purposes, as a part of the Constitution:”—

Article XVI. The Congress shall have power to lay and collect taxes on incomes
from whatever source derived, without apportionment among the several States,
and without regard to any census, or enumeration.” And the foregoing propsed
(sic) amendment having been laid before the Legislature of the State of Alabama,
for consideration and action;

NOW, THEREFORE; be it resolved, by the Legislature of the State of Alabama,
That the foregoing amendment to the Constitution of the United States be, and the
same is hereby ratified to all intents and purposes, as a part of the Constitution of
the United States.

2. That the Governor of this State, is hereby requested to forward to the President
of the United States an authentic copy of the foregoing Joint Resolution.

Approved, August 17, 1909.

H. J. R. 7 of the legislature of the State of Alabama, contains several violations of the
requirement to concur in the original Congressional Joint Resolution of which the
Alabama legislators had a certified copy. According to the Solicitor of the Department of
State (memorandum of February 15th, 1913 at 15), responding to a request for a determina-
tion of whether the notices of ratification of the proposed Sixteenth Amendment from the
several States were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the
legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)

This is confirmed by the statements made by Edward F. Willett, Jr. Esq., Law Revision
Counsel, United States House of Representatives, in DOCUMENT NO. 97-120 of the 97th
CONGRESS, Ist Session, entitled How Our Laws Are Made, speaking of the preciseness
with which any bill passed by the two houses of Congress must totally agree—
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. . . Each amendment must be inserted in precisely the proper place in the bill,
with the spelling and punctuation exactly the same as it was adopted by the House.
Obviously, it is extremely important that the Senate received a copy of the bill in
the precise form in which it passed the House. The preparation of such a copy is the
function of the enrolling clerk. (at 34) (emphasis added)

When the bill has been agreed to in identical form by both bodies—either
without amendment by the Senate, or by House concurrence in the Senate amend-
ments, or by agreement in both bodies to the conference report—a copy of the bill is
enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since it
must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both Houses,
for presentation to the President. . . . each (amendment) must be set out in the
enrollment exactly as agreed to, and all punctuation must be in accord with the
action taken. (at 45) (emphasis added)

If, in every ordinary piece of legislation, the requirements of exactness are so stringent
even down to the smallest comma, obviously, the State Legislatures in passing upon the
modification of the Supreme Law of the land must be held to no less a standard.

The Legislature of Alabama did far less than that standard. The purported ratification
of the proposed Sixteenth Amendment by the State of Alabama was defective because of
the following the deficiencies—

1. Failure to concur in Congressional Joint Resolution No. 40 as passed by Congress in
that H. J. R. 7 contained the following changes to the official resolution:

a. the preamble was modified:

1. a comma was inserted behind the word ‘“Resolved”;

ii. the phrase ‘“United States of America’” was changed to “U. S. A.”’;

iil. a comma was inserted following “U. S. A,;

iv. the word “Congress” was changed to a common noun;

v. the opening paren was changed to a comma;

vi. the closing paren was deleted;

vil. the word “That” was changed to ““that”;

viii. a comma was inserted following the word “that”;

ix. the first instance of the word “Constitution’” was changed to a common noun;

x. a hyphen was inserted after the colon;

b. the comma following the word “incomes” was deleted;

c. a comma was added after the word “census”’;

d. the word “Congress” was changed to a common noun;

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action as contained in Congressional Concurrent Resolution No. 6 and as required by
Section 205 of the Revised Statutes of 1878.

Inaddition, the version of H.J.R. 7 sent to Washington, D.C. contains 23 changes from

that version which passed the Alabama Legislature.

36 Alabama



Kentucky—February 8th, 1910

On January 13th, 1910, a resolution was introduced in the Kentucky House of Repre-
sentatives by Representative O. Houston Brooks, of the Committee on Federal and State

Constitutional Amendments, entitled, “H. Res. 4. Resolution ratifying the Sixteenth
Amendment to the Constitution of the United States.” H. Res. 4 read as follows—

Whereas, the Congress of the United States on July —, 19__, adopted a joint
resolution, proposing an amendment to the Constitution of the United States, as
follows:

“Resolved, by the Senate and House of Representatives of the U. S. A., in
Congress assembled, two-thirds of each House concurring therein, that, the follow-
ing article is proposed as an amendment to the Constitution of the United States,
which, when ratified by the Legislatures of three-fourths of the several States, shall
be valid to all intents and purposes, as a part of the Constitution.”

Article XVI. The Congress shall have power to lay and collect taxes on incomes
from whatever source derived, without apportionment among the several States,
and without regard to any census, or enumeration. And the foregoing proposed
amendment having been laid before the Legislature of the State of Kentucky for
consideration and action.

Now therefore, be it resolved by the General Assembly of the Commonwealth of
Kentucky, that the foregoing amendment to the Constitution of the United States
be, and the same is hereby ratified to all intents and purposes, as a part of the
Constitution of the United States.

2. That the Governor of this State is hereby requested to forward to the President
of the United States an authentic copy of the foregoing joint resolution.

H. Res. 4 was reported out of committee by Mr. Brooks on the 26th of January and came
up for a vote that same day. (H]J at 227) The House journal shows that it passed the House
on aroll call of 69 in the affirmative and 7 in the negative. A message was then sent to the
Kentucky Senate announcing that the House had adopted H. Res. 4. (SJat314) Accord-
ing to the Senate journal, the “rules were suspended and the Senate took up [the]
resolution for consideration.” Having considered H. Res. 4, the Senate concurred and, on
January 31st, the House received a message from the Senate announcing their concur-
rence. (H] at 287)

The jointresolution was then sent on to the Governor, Augustus E. Willson, so that he
might forward an authentic copy of that resolution to the President.

From the preceding entries in the journals it might have appeared that the Legislature
of the State of Kentucky had ratified the proposed Sixteenth Amendment. Upon closer
inspection, however, it can be seen that it did not.

In an extract of the Kentucky House journal sent to Philander Knox, the Secretary of
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State of the United States, along with the official journals of both the Senate and the House
(letter of Assistant Secretary of State dated December 13th, 1911), itisrecorded that after H.
Res. 4 had been sent through the legislative process an error was discovered.

It being suggested and appearing that in engrossing said resolution the words
“on incomes”’ had been omitted, the said resolution was correctly engrossed and
was on the 8th day of February, 1910, certified, reported and delivered to the Senate
in form, words and figures as adopted by the House of Representatives on the 26th
day of January 1910, as set out on pages one and two of this certificate and as
appears from the Journal and records on file in the office of the Clerk of the House
of Representatives.” (emphasis added) (extracts)

The wording of the proposed amendment as it was introduced in the House read as
follows—

Article XVI. The Congress shall have power to lay and collect taxes on incomes
from whatever source derived, without apportionment among the several States,
and without regard to any census, or enumeration. (H]J at 227)

In this version, the comma following the word “incomes” was deleted and a comma was
inserted following the word ““‘census”’. The version received by the Senate from the House
and on which it voted concurrence on January 27th read as follows—

ARTICLE XVI. The Congress shall have power to lay and collect taxes from
whatever source derived, without apportionment among the several States, and
without regard to any census or enumeration. (SJ at 314)

In this version that the Senate received, the phrase “on incomes” and the comma
inserted after the word “census” were deleted in engrossing H. Res. 4.

There were only 30 words in the amendment of the official Congressional Joint
Resolution, yet, on February 2nd, Mr. Fulton of the House Committee on Enrollments
found H. Res. 4 correctly enrolled with 30 words (HJ at 324) while Mr. Tichenor of the
Senate Committee on Enrollments found H. Res. 4 correctly enrolled with only 28 words.
(SJ at 435) In a comparison of both versions of H. Res. 4 as recorded in the respective
journals, eleven discrepancies are to be found. Nevertheless, the presiding officers of both
houses went through the signing ceremonies on February 2nd—

Thereupon all other business was suspended, the said resolution was read at
length and compared in open House and thereupon the Speaker in open session
and in the presence of the House affixed his signature thereto.

Ordered that the Enrolling Clerk to deliver the same to the Senate. (HJ at 324)

Said Resolution having been signed by the Speaker of the House of Representa-
tives, the President of the Senate affixed his signature thereto, and it was delivered
to the Committee to be returned to the House of Representatives. (S] at 435)

After a time the Enrolling Clerk delivered the original and enrolled resolution
duly signed by the President of the Senate into the possession of the Chief Clerk of
this House.

Ordered that the Chief Clerk of this House deliver said enrolled resolution to the
Governor.

After a time the Clerk reported that he had discharged that duty. (H]J at 324)

Evidently, the Kentucky legislators intended to give their Governor the opportunity to
approve or disapprove H. Res. 4. Apparently, someone in the Kentucky Legislature
recognized that H. Res. 4had not been passed in exactly the same form in both houses, and,
that, therefore, H. Res. 4 would need to be passed again. The House journal shows that H.
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Res. 4 was re-engrossed and transmitted a second time to the Senate. (S] at 486, extracts)
Once again, the Senate suspended its rules and took up the resolution for consideration.
Having considered H. Res. 4, the Senate journal claims that the Senate concurred again,
this time on February 8th—

And the question being taken upon the concurring in the adoption of said
Resolution, it was decided in the affirmative. (S] at 486)

On February 9th, the House received a message from the Senate announcing their
concurrence. (S] at 435, HJ at 382) The joint resolution was then to be sent to the Governor
again, so that he might forward a copy of that resolution to the President.

From the preceding entries in the journals it might have appeared that the Legislature
of the State of Kentucky had, once again, ratified the proposed Sixteenth Amendment.
Upon closer inspection, however, it can be seen that, once again, they did not.

The version of H. Res. 4 received this time by the Senate read as follows—

WHEREAS, the Congress of the United States on July, —, 1909, adopted a joint
resolution, proposing an amendment to the Constitution of the United States, as
follows:

Resolved, by the Senate and House of Representatives of the U. S. A., in Congress
assembled, two-thirds of each House concurring therein, that, the following article
is proposed as an amendment to the constitution of the United States, which, when
ratified by the Legislatures of three-fourths of the several States, shall be valid to all
intents and purposes, as a part of the constitution:

“Article XVI. The Congress shall have power to lay and collect taxes on incomes
from whatever sources derived, without apportionment among the several States,
and without regard to any census or enumeration.” And the foregoing proposed
amendment having been laid before the Legislature of the State of Kentucky for
consideration and action:

Now Therefore, be it resolved by the General Assembly of the Commonwealth of
Kentucky: That the foregoing amendment to the Constitution of the United States
be, and the same is hereby ratified to all intents and purposes as a part of the
constitution of the United States.

2. That the Governor of this State is thereby requested to forward to the President
of the United States an authentic copy of the foregoing Joint Resolution. (SJ at
486)

This time there were 13 discrepancies between the version of H. Res. 4 originally
introduced in the House and the H. Res. 4 transmitted to the Senate after having been
re-engrossed. The most serious error was the changing of the word “source” to ‘‘sources.”’
In other words, the two houses of the Kentucky Legislature were still in disagreement as to
the wording of H. Res. 4. And they were both still in disagreement with the wording of the
Congressional Joint Resolution.

This was in violation of the duty of the Kentucky Legislature to concur only in the exact
wording as proposed in United States Senate Joint Resolution No. 40. According to the
Solicitor of the Department of State in his letter of February 15th, 1913, responding to a
request for a determination of whether or not the notices of ratification of the Sixteenth
Amendment from the several States were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the

legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)
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This is the only proper mode of ratification, This standard of compliance to which the
States are held is also illustrated in DOCUMENT NO. 97-120, of the 97TH CONGRESS,
1st Session, entitled How Our Laws Are Made written by Edward F. Willett, Jr. Esq., Law
Revision Counsel of the United States House of Representatives, in which the comparable
exactitude in which bills must be concurred under federal legislative rules is detailed—

. Each amendment must be inserted in precisely the proper place in the bill,
with the spelling and punctuation exactly the same as it was adopted by the House.
Obviously, itis extremely important that the Senate receive a copy of the bill in the
precise form in which it passed the House. The preparation of such a copy is the
function of the enrolling clerk. (at 34) (empha51s added)

When the bill has been agreed to in identical form by both bodies—either
withoutamendment by the Senate, or by House concurrence in the Senate amend-
ments, or by agreement in both bodies to the conference report—a copy of the bill is
enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since it
must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both Houses,
for presentation to the President. . . . each (amendment) must be set out in the
enrollment exactly as agreed to, and all punctuation must be in accord with the
action taken. (at 45) (emphasis added)

In like manner, as stated by the Solicitor, the States must exactly and precisely concur
with Congress in a proposed Constitutional amendment.

Much more significantly, in the vote taken on February 8th, the recorded roll call count
of the votes in the Senate reveals that 22 Senators voted in the negative and 9 Senators voted
in the affirmative. (S] at 487) (See Appendix) The version of the Senate journal sent in
extract to Philander Knox shows that the vote was “Yeas 27, nays 2.”” However, Knox,
having also received a copy of the official published journals showing the vote of yeas, 9,
nays, 22, at the very least, should have sent a telegram to someone in the Kentucky
administration asking for a verification. He did not, choosing to believe the unofficial
extract instead of the official published journals.

On February 10th, H. Res. 4 was, once again, found correctly enrolled in the House of
Representatives of the Kentucky Legislature and the signing ceremony was had, once
again—

Whereupon all other business was suspended, said resolution was read at length
and compared in open House, and was found to be correctly enrolled, Thereupon
the Speaker of the House of Representatives in open session in the presence of the

House affixed his signature thereto.
Ordering that the Enrolling Clerk deliver same to Senate. (H] at 423)

The corresponding signing in the Senate did not take place until the 11th—

Said resolution was then read at length and compared in the Senate and found to
be correctly enrolled. Whereupon the President, in open session of the Senate,
affixed his signature thereto and it was delivered to the Committee to be returned to
the House of Representatives.

After a short time Mr. Gus Brown reported that the Committee had performed
that duty. (SJ at 602)

Both the House and Senate violated Section 56 of the Kentucky State Constitution—
No bill shall become a law until the same shall have been signed by the presiding
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officer of each of the two Houses in open session; and before such officer shall have
affixed his signature to any bill, he shall suspend all other business, declare that
such bill will now be read, and that he will sign the same to the end that it may
become alaw. The bill shall then be read at length and compared; and, if correctly
enrolled, he shall, in presence of the House in open session, and before any other
business is entertained, affix his signature, which fact shall be noted in the journal,
and the bill immediately sent to the other House. When it reaches the other House,
the presiding officer thereof shall immediately suspend all other business,
announce the reception of the bill, and the same proceeding shall thereupon be
observed in every respect as in the House in which it was first signed. And
thereupon the clerk of the latter House shall immediately present the same to the
Governor for his signature and approval.

(footnote) Sec. 56. The signatures of the presiding officers and of the Governor
not conclusive as to the proper passage of a bill. (Norman, Auditor, v. Ky. Board of
Managers, 14 Ky. L. R., 529.)

In neither house did the presiding officer make the necessary declaration that the bill
was about to be read and signed. In the Senate, all other business was not suspended. In
addition, either the House did not send H. Res. 4 immediately to the Senate after the
signing, or the Senate did not immediately take up H. Res. 4 for signing upon its receipt
from the House. The two signings are a day apart.

Governor Willson was sent H. Res. 4 after the signing on the 11th of February. That
same day, he sent the House the following greeting—

House of Representatives of the Commonwealth of Kentucky.

I am directed by the Governor of the Commonwealth of Kentucky to inform
your Honorable Body that he returns without approval H. Res. 4., having made
the following remarks thereon ‘“This resolution was adopted without jurisdiction
of the joint resolution of the Congress of the United States which had not [been]
transmitted to and was not before the General Assembly, and in this resolution the
words “‘on incomes’’ were left out of the resolution of the Congress and if transmit-
ted in this form would be void and would subject the Commonwealth to unplea-
sant comment and for these reasons and because a later resolution correcting the
ommission (sic) is reported to have passed both Houses, this resolution is returned
to the House of Representatives without my approval. February 11th, 1910.
(emphasis added) (extract)

The Govemnor, thus, had vetoed the measure for two reasons—one, the Senate and
House had passed upon two different engrossments, and, two, the Legislature did not have
jurisdiction of the official copy of the Congressional Joint Resolution. The procedural
and jurisdictional problems mentioned by the Governor, were the objections with which
he returned the resolution as disapproved under the provisions of Section 88 of the
Kentucky State Constitution—

Every bill which shall have passed the two Houses shall be presented to the
Governor. If he approve, he shall sign it; but if not, he shall return it, with his
objections, to the House in which it originated, which shall enter the objections in
full upon its journals, and proceed to reconsider it. If, after such reconsideration, a
majority of all the members elected to that House shall agree to pass the bill, it shall
be sent, with the objections, to the other House, by which it shall likewise be
considered, and if approved by a majority of all the members elected to that House,
it shall be a law . . .” (emphasis added)

In their first attempt to ratify, the words “on incomes” had been left out of the
engrossmentand, therefore, the Senate voted upon a nullity which would have, according
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to the Governor, subjected the State of Kentucky to an embarrassing amount of ‘“‘unplea-
sant comment.” Their second attempt was no better, in terms of the mismatched versions
of H. Res. 4 which the Senate and the House had supposedly passed (and the Senate had
actually rejected) and in terms of the constitutionally defective process through both
houses; but, as the Governor had pointed out, and to which he objected due to a lack of
jurisdiction, none of it counted. The Legislature had the choice of reconsidering the
legislation, but the House put off such reconsideration until the 15th.

What the members of the House probably didn’t know was that Kentucky’s certified
copy of the official Congressional Joint Resolution was likely the source of some “unplea-
sant comment’” in Washington, D. C. at the Department of State. The Governor’s staff in
moving to new headquarters “misplaced” the first official, certified copy of the Joint
Resolution. On February 8th, 1910, the Governor sent a telegram to Knox, requesting
another copy which was promptly sent out by mail.

Later the next week, on February 16th, the real certified copy of the Joint Resolution of
Congress made its first and only appearance on the floor of the Kentucky House, in its first
and only transmittal by the Governor.

MESSAGE OF AUGUSTUS E. WILLSON, GOVERNOR OF KENTUCKY,
TO THE GENERAL ASSEMBLY OF KENTUCKY.

Transmitting the Income Tax Amendment to the Constitution of the United
States, proposed by Joint Resolution of the Sixty-first Congress of the United States
of America at the first session begun, and held at the city of Washington, on
Monday, the fifteenth day of March one thousand nine hundred and nine. (H]J at
497)

Gentlemen:

I transmit herewith to the General Assembly the Joint Resolution of the Sixty-
first Congress of the United States, at its first session, begun and held at the city of
Washington, the 15th day of March, one thousand nine hundred and nine, entitled,
“Joint Resolution proposing an amendment to the Constitution of the United
States, which is as follows:

“Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled (two-thirds of each House concurring therein),
that the following article is proposed as an amendment to the Constitution of the
United States, which, when ratified by the Legislatures of three-fourths of the
several States, shall be valid to all intents and purposes as a part of the
Constitution:

“Article XVI. The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several States,
and without regard to any census or enumeration.” (HJ at 498)

Also the official notice and letter of the Secretary of State of the United States,
dated July 26, 1909, transmitting said record of said resolution of the Congress of
the United States to the Governor of the State of Kentucky, with the request that I
cause the same to be transmitted to the Legislature of Kentucky for such action as
may be had, and that a certified copy of such action, be communicated to the
Secretary of State as required by Section 205 Revised Statutes of the United States,
copy of which was attached to said notice and letter of the Secretary of State, and a
copy of which is herewith transmitted. The original official letter of the Secretary
of State of the United States is in the office of the Secretary of State of Kentucky, but
may be considered as before the Legislature of Kentucky, and the original, will,
whenever it is desired, be presented in each House and delivered into its custody
and may be considered now as in the custody of each House for the purpose of its
proper consideration and the decision of the Legislature. (emphasis added) (HJ at
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498)
Which was read at length and referred to the Committee on Federal and State
Constitutional Amendments. (HJ at 502)

H. Res. 4, 1n conjunction with the Governor’s objections to the first two attempted
passages of that resolution, came up for reconsideration twice, once on February 16th and
again on February 18th. (H]J at 514 and 544) Reconsideration was postponed until
February 23rd.

On February 23rd, Mr. Brooks offered another resolution, entitled, “H. Res. 20. Resolu-
tion ratifying the Sixteenth Amendment to the Constitution of the United States.” (H] at
566) The House Journal shows that it passed the House, 79 in the affirmative and 3 in the
negative. (H] at 566) A message was sent to the Kentucky Senate on February 24th
announcing the House adoption. (S] at 826) The Senate refused to take up the resolution
for consideration. On March 15th, the Senate, again, refused to take up the resolution for
consideration. (SJ at 1703)

So, H. Res. 20 died, no further action being taken.

Apparently, Governor Willson believed that the Kentucky legislature had already passed
H. Res. 4, because in his address to the Legislature on February 24th, 1910, he made the fol-
lowing remarks about income tax, some of them, one would hope, with tongue in cheek—

. . . The Federal Government, which has already the power under which it
collects from Kentucky for the Federal Government millions of dollars more every
year than the State collects for its government, does not need more . . . Too many
people jump at the thought, that income taxes take some of the burden off of the
many and put iton the notorious rich, none of whom live where we do and none of
whom are our neighbors. But the income of all these multimillionairs (sic) will pay
only a small part of a National income tax. It will take one or two millions a year
outof our people and we give the power as lightly as on offers a cigar. All it needed
was for some man, whose thinking did not equal his voice, to clamor for it and
everybody jumped to make the greatest State’s right State in the Union, case what is
probably the deciding vote for the greatest grant of power to the Federal Govern-
ment over the States since the Constitution was first adopted.

... we are on a National income tax ‘‘joy-ride” for the Federal Government
whether it needs it or not, and no matter what we pay already. Let us seize on this
best chance of all to pay our debts and raise everybody’s salary but those forbidden
by the Constitution. (HJ at 619)

The Solicitor of the Department of State apparently believed that the State of Kentucky
had ratified because the extracts of the journal of the Kentucky Senate sent to Knox
contained an entry claiming the vote on H. Res. 4 on the 8th of February was 27 in the
affirmative and 2 in the negative. The official published journal, which was also sent to
Knox, and from which the extract was taken, reveals a vote of 9in the affirmative and 22in
the negative. The official published version must, of course, rule in this instance. Yet there
was never a question on the part of Knox or his Solicitor. There was, thus, no certified
copy of any resolution validly passed by the Kentucky Legislature transmitted to
Washington, D.C.

The question remains as to why the Governor believed that the amendment had been
ratified in the face of a journal which showed otherwise. And, in spite of his rejection of H.
Res. 4 which never again came to his desk after his rejection. Was the Governor perhaps
shown the same kind of bogus figures which were sent to Knox in the extracts of the
journals for a subsequent vote or, perhaps, was he shown a memo which said that the
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resolution had passed when it hadn’t, much like Senate journal at 487?
Finally, Section 181 of the Kentucky State Constitution provided that—

The General Assembly shall not impose taxes for the purpose of any county,
city, town or other municipal corporation, but may, by general laws, confer on the
proper authorities thereof, respectively, the power to assess and collect taxes.

H. Res. 4, had it been validly passed, would have been in violation of this section—this
provision contains absolutely no allowance for the State Legislature to confer the kind of
taxing authority which H. Res. 4 comprehended.

The purported ratification of the proposed Sixteenth Amendment on the 8th and 9th of
February by the State of Kentucky was defective for the following reasons—

1. Failure to concur in United States Senate Joint Resolution No. 40 as passed by
Congress—H. Res. 4, as recorded on January 26th in the House and February 8th in the
Senate, contained the following changes from the official Congressional Joint Resolution:

a. the comma was deleted between the word “incomes” and the word “from”’;

b. the Senate version has the word “source” changed to “sources”’;

c. neither version has a correct preamble;

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action as contained in Congressional Concurrent Resolution No. 6 and as required by
Section 205 of the Revised Statutes of 1878;

3. Failure of the Legislature to have jurisdiction of the certified copy of the Congres-
sional Joint Resolution as indicated by Governor Willson until after February 16th;

4. Violations of the Kentucky State Constitution:

a. neither the Speaker nor the President made the proper constitutional declaration,
before affixing their signatures to H. Res. 4, on February 8th or 9th in violation of Section
56;

b. either the House failed to deliver the copy of H. Res. 4 signed by the Speaker
immediately thereafter to the Senate, or the President failed to immediately suspend all
other business upon receipt of H. Res. 4 on the 9th of February in violation of Section 56;

c. the House violated Section 46 in its passage of H. Res. 4 on the 26th of January 26th by
failing to read H. Res. 4 at length on three different days without dispensing with that
provision by a majority of all the members elected to that House;

d. the Legislature was not permitted under Section 181 to confer the authority which H.
Res. 4 comprehended;

5. H. Res. 4 was disapproved by Governor Willson on February 11th, the House having
intended to present the resolution to the Governor for such approval by introducing the
amendment resolution as a joint resolution and by the fact of their having presented that
resolution to him for such approval, and the Kentucky Legislature was never again able to
get H. Res. 4, nor its successor, H. Res. 20, passed through both houses;

6. H. Res. 4 was rejected by the Senate and fraudulently represented by both the State of
Kentucky and by Philander Knox as having been ratified.
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South Carolina—February 19th, 1910

On January 11th, 1910, the Governor of South Carolina, M. F. Ansel, as a part of his
address to the South Carolina Legislature, transmitted his certified copy of S. J. Res. 40.
(HJ at21) That same day, a simple House resolution was passed to refer that material to
committee. (HJ at 23)

On February 4th, the following resolution was introduced, read the first time by title,
and referred to the Judiciary Committee—

H. 1251.-Mr. M. L. SMITH: A Joint Resolution ratifying the Sixteenth
Amendment to the Constitution of the United States of America. (H] at 349)

On the 9th, H. 1251 was ordered for consideration on the 10th. (H]J at 501) There is no
record of consideration of H. 1251 on the 10th. H. 1251 was taken up, instead, on the
15th. Itisrecorded as having been read the second time, but not at length. Failure of the
second reading to be at length was a violation of Article III, Section 18 of the South
Carolina State Constitution, which provided—

No Bill or Joint Resolution shall have the force of law until it shall have been
read three times and on three several days in each house, has had the Great Seal of
the State affixed to it, and has been signed by the President of the Senate and the
Speaker of the House of Representatives: Provided, That either branch of the
General Assembly may provide by rule for a first and third reading of any Bill or
Joint Resolution by title only.

H. 1251 was then ordered to a third reading on the 16th of February. (HJ at 664) On the
16th, H. 1251 was taken up for a vote on final passage—

H. 1251.-Mr. M. L. SMITH: A Joint Resolution ratifying the Sixteenth
Amendment to the Constitution of the United States of America.

Whereas, both Houses of the Sixty-first Congress of the United States of
America, at its first session, by a constitutional majority of two-thirds thereof,
made the following proposition to amend the Constitution of the United States
of America in the following words, to wit:

A Joint Resolution proposing an amendment to the Constitution of the
United States.

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled, two-thirds of each House concurring therein,
that the following article is proposed as an amendment to the Constitution of the
United States, which when ratified by the legislatures of three-fourths of the
several States, shall be valid to all intents and purposes as a part of the Constitu-
tion, namely:

ARTICLE XVI.
The Congress shall have power to levy and collect taxes on incomes, from
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whatever source derived, without apportionment among the several States, and
without regard to any census or enumeration, therefore,

Beitresolved by the Senate and House of Representatives of the State of South
Carolina:

SECTION 1. That the said proposed amendment to the Constitution of the
United States of America, be, and the same is hereby, ratified by the General
Assembly of the State of South Carolina.

SEC. 2. That certified copies of this preamble and Joint Resolution be for-
warded by the Governor of this State to the President of the United States, to the
presiding officer of the United States Senate and to the Speaker of the United
States House of Representatives.

Mr. M. L. SMITH demanded the yeas and nays, which were taken, resulting as
follows:

Yeas, 101; nays, 4.

Those who voted in the affirmative are:

...-101.

Those who voted in the negative are:

co.4

The Joint Resolution having received three readings, it was ordered sent to the
Senate.

Mr. M. L. SMITH moved to reconsider the vote whereby the House ordered the
Joint Resolution sent to the Senate, and to lay that motion on the table.

Which was agreed to. (H] at 697)

The third reading of H. 1251, which was the only one recorded at length, revealed that
the joint resolution as voted upon in the House contained the following changes from
the official Congressional Joint Resolution—

1. the preamble was modified:

a. the open paren after the word “assembled” was changed to a comma;

b. the closing paren after the word “therein” was deleted;

c. the word “That” was changed to “that”;

d. the comma after the word “which” was deleted;

e. the colon after the second instance of the word ”Constitution” was changed to a
comma;

f. the word “namely’’ was added after the second instance of the word “Constitution”’;

2. the word “lay”” was changed to “levy’’;

3. the ending period was changed to a comma;

4. the word “‘therefore” and the next three paragraphs were appended to the proposed
amendment by virtue of the changing of the ending period to a comma.

These changes made to the official wording were a violation of the duty which the
South Carolina Legislature had to concur only in the exact wording as proposed in
United States Senate Joint Resolution No. 40. According to the Solicitor of the Depart-
ment of State in his memorandum of February 15th, 1913, responding to a request for a
determination of whether or not the notices of ratification of the proposed Sixteenth
Amendment from the several States were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the
legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)
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This is the only proper mode of ratification. This standard of compliance to which
the States are held is also illustrated in DOCUMENT NO. 97-120, of the 97TH
CONGRESS, Ist Session, entitled How Our Laws Are Made written by Edward F.
Willett, Jr. Esq., Law Revision Counsel of the United States House of Representatives,
in which the comparable exactitude in which bills must be concurred under federal
legislative rules is detailed—

. . . Eachamendment must be inserted in precisely the proper place in the bill,
with the spelling and punctuation exactly the same as it was adopted by the
House. Obviously, itis extremely important that the Senate receive a copy of the
bill in the precise form in which it passed the House. The preparation of such a
copy is the function of the enrolling clerk. (at 34) (emphasis added)

When the bill has been agreed to in identical form by both bodies—either
without amendment by the Senate, or by House concurrence in the Senate
amendments, or by agreement in both bodies to the conference report—a copy of
the bill is enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since
it must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both
Houses, for presentation to the President. . . . each (amendment) must be set out
in the enrollment exactly as agreed to, and all punctuation must be in accord
with the action taken. (at 45) (emphasis added)

In like manner, as stated by the Solicitor, the States must exactly and precisely concur
with Congress in a proposed Constitutional amendment.

After the vote in the House on H. 1251, it was introduced in the Senate as S. 1288 under
a suspension of Senate Rule 36 providing for the printing of bills and then read the first
time by title and referred to the Committee on Judiciary. (S at 514) The Senate was then
adjourned until 8 P. M. that nightat which time S. 1288 was reported as S. 1228 without
recommendation and ordered for consideration the next day. (SJ at 526)

The next day, the 17th of February, the following was had in the Senate—

Mr. SINKLER moved to strike out the enacting words of the Resolution.

After debate by Messrs. GRAYDON, WALKER, SINKLER, and HAMRICK
against,and Mr. MAULDIN for, the Resolution, Mr. LANEY moved to adjourn
debate until 11:15 tomorrow, which motion was adopted. The pending question
being the motion of Mr. Sinkler to strike out the resolving words. (S] at 567)

On the 18th, the pending question on the motion of Mr. Sinkler was not resolved.
Instead, a motion was considered on whether to continue the debate, which lost. Then
the following motion was considered—

The question was taken on the passage of the Joint Resolution to a third
reading, on which the yeas and nays were demanded and taken, resulting as

follows:
Yeas- ... -24.
Nays- . .. -15.

So the Joint Resolution was passed to a third reading. (SJ at 632)

On February 19th, 1910, a Saturday, S. 1228 was taken up for a vote to pass the third
reading—
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S. 1228 (H. 1251.-Mr. M. L. Smith): A Joint Resolution ratifying the Sixteenth
Amendment to the Constitution of the United States of America.

The question, shall the Joint Resolution pass a third reading and be enrolled
for ratification, was put, on which the yeas and nays were demanded and taken,
resulting as follows:

Yeas- . .. -22.

Nays- ... -11.

So the Joint Resolution, having passed a third reading, was ordered enrolled
for ratification.

I am paired with the Senator from Oconee. If he were present he would vote
Aye, and I would vote No. WM. N. GRAYDON. (S] at 658)

Nothavingread S. 1228 the second time at length in the Senate, Article ITI, Section 18
was again violated. Later that same day, S. 1228 was correctly enrolled and considered
ready for ratification (signing by the presiding officers). (HJ at 905) Later still, H.
1251/S. 1228 was ratified as follows—

The House attended in the Hall of the Senate at various times during the
evening, when the following Acts were ratified: (S] at 727)
* % Kk
S. 1228 (H. 1251.-Mr. M. L.. Smith): A Joint Resolution ratifying the Sixteenth
Amendment to the Constitution of the United States of America. (S] at 733)

Also, on Saturday, February 19th, H. 1251/S. 1228 was indicated as ratified in the
House.

On March 9th, 1910, Governor Ansel transmitted a copy of a joint resolution to
Philander Knox. This copy was undesignated as either H. 1251 or S. 1228. The Gover-
nor’s transmittal letter reads—

I have the honor to enclose you (sic) a certified copy of the Joint Resolution
passed at the last session of the General Assembly of South Carolina which
ratified the Joint Resolution proposing an amendment to the Constitution of
the United States as to the income tax. The action of the Legislature of South
Carolina is certified to by the Secretary of State, under the great seal of the State,
and it is my pleasure to enclose the same to you.

The certified copy sent by Ansel is unsigned by the President of the Senate, the
Speaker of the House of Representatives, or the Governor. The text of that document
reads as follows—

A Joint Resolution.

Ratifying the Sixteenth Amendment to the Constitution of the United States
of America.

WHEREAS, Both Houses of the Sixty-first Congress of the United States of
America, at its first session, by a constitutional majority of two-thirds thereof,
made the following proposition to amend the Constitution of the United States
of America in the following words, to wit: A Joint Resolution Proposing an
Amendment to the Constitution of the United States. Resolved by the Senate and
the House of Representatives of the United States of America in Congress
assembled, two-thirds of each House concurring therein: That the following
article is proposed as an amendment to the Constitution of the United States,
which when ratified by the legislatures of three-fourths of the several states, shall
be valid to all intents and purposes as a part of the Constitution, namely, Article
XVI. The Congress shall have power to lay and collect taxes on incomes, from
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whatever source derived, without apportionment among the several states, and
without regard to any census or enumeration. Therefore,

Section 1. Be it resolved by the Senate and House of Representatives of the State
of South Carolina: That the said proposed amendment to the Constitution of the
United States of America be, and the same is hereby ratified by the General
Assembly of the State of South Carolina.

Sec. 2. That certified copies of this preamble and Joint Resolution be for-
warded by the Governor of this State to the President of the United States, to the
Presiding officer of the United States Senate and to the Speaker of the United
States House of Representatives.

In the Senate House (sic) the 19th day of February, in the year of our Lord one
thousand nine hundred and ten.

Thos. G. McLeod, President of the Senate.

Richard S. Whaley, Speaker of the House of Representatives.

Approved the 23rd day of Feby. , A. D. 1910.

M. F. Ansel, Governor.

The attached certificate from R. M. McCown, the Secretary of State of South Carolina
read—

I, R. M. McCown, Secretary of State of South Carolina and keeper of the Great
Seal of said State, do hereby certify that the above foregoing two pages contain a
true and correct copy of a Joint Resolution, ratifying the XVI Amendment to the
Constitution of the United States of America as passed by the last General
Assembly of the State of South Carolina, which was approved by the Governor
on the 23rd day of February, 1910, and the original of which is now on file in my
office.

This document did not, however, reflect what had been voted upon by the House and
Senate of South Carolina. Many discrepancies are evident in text of the version sent to
Washington, D.C., including—

1. the word “both” was changed to “Both”’;

2. the word “proposing”” was changed to ‘“Proposing”’;

3. the instance of the word ‘“amendment” (after the word "’proposing’’) was changed
to “Amendment’’;

4. the word “the” was inserted before the first instance of the word “House’’;

5. the comma after the word ‘“‘therein”’ was changed to a colon;

6. the word “that” after the word “therein” was changed to "’ That”;

7. the first instance of the word ‘‘States” after the word several” was changed to
“states’’;

8. the colon after the word “namely”” was changed to a comma;

9. the word “ARTICLE” was changed to “Article”’;

10. the word “levy” was changed to “lay”’;

11. the second instance of the word ‘‘States” after the word "’several” was changed to
“states’’;

12. the comma after the word “enumeration” was changed to a period;

13. the word ““therefore” was changed to ‘“Therefore”;

14. the phrase “Be it resolved by the Senate and House of Representatives of the State
of South Carolina”: was placed within the next paragraph;

15. the word “SECTION” was changed to “Section”’;

16. the comma before the word ‘‘be”” was deleted ;
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17. the abbreviation “SEC.”” was changed to “Sec.”

18. the word “presiding” was changed to “Presiding”

19. the first four paragraphs were consolidated into one paragraph

The document transmitted to Washington was, thus, quite obviously not the same
resolution voted upon by the Legislature of South Carolina and there is no positive
indication, either in the Governor’s transmittal letter or in the sworn statement of the
Secretary of State of South Carolina, that they are the same.

Finally, H. 1251/8S. 1228 was passed in violation of Article X, Section 3 of the State
Constitution of South Carolina which provided that—

No tax shall be levied except in pursuance of a law which shall distinctly state
the object of the same; to which object the tax shall be applied.

H. 1251/8. 1228 did not distinctly state the object to which any tax imposed under that
resolution would be applied.

The purported ratification of South Carolina was defective for the following
reasons—

1. Failure to concur in United States Senate Joint Resolution No. 40 as passed by
Congress in that H. 1251/8S. 1228 contained the following changes from the official
Congressional Joint Resolution—

a. the preamble was modified:

1. the open paren after the word “assembled” was changed to a comma;

ii. the closing paren after the word “therein” was deleted;

iii. the word “That” was changed to “that’’;

iv. the comma after the word “which” was deleted;

v. the colon after the second instance of the word *“Constitution” was changed to a
comma;

vi. the word ‘“‘namely”’ was added after the second instance of the word ‘“Constitution’’;

b. the word “lay”’ was changed to “levy”’;

c. the ending period was changed to a comma;

d. the word “therefore” and the next three paragraphs were appended to the proposed
amendment by virtue of the changing of the ending period to a comma;

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action actually taken by the legislature as contained in Congressional Concurrent
Resolution No. 6 and as required by Section 205 of the Revised Statutes of 1878 in that
the text in the document transmitted to Washington is not the same as that which was
passed by the South Carolina Legislature;

3. Violation of Article III, Section 18 of the South Carolina State Constitution in the
failure of each house to read H. 1251/8. 1228 at length the second time;

4. Violation of Article X, Section 3 of the South Carolina State Constitution in that
the object to which any tax to be imposed under H. 1251/S. 1228 is to be applied is not
distinctly stated.
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lllinois—March 1st, 1910

The Governor of Illinois, Charles S. Deneen, delivered a message to the Illinois
Legislature on the 14th of December, 1909, which contained the following remarks—

AMENDMENT TO FEDERAL CONSTITUTION.

The National Congress has adopted a joint resolution for submission to the
General Assemblies of the states respecting an amendment to the Federal Constitu-
tion enabling Congress to impose an income tax. It is a disputed question whether
or not such a tax should be imposed by the nation in ordinary times, but it seems to
me thata nation should possess this power as one of the attributes of sovereignty. A
nation which possesses the power to call upon its citizens for service on the
battlefield, should possess the power to impose an income tax whenever it may be
necessary to meet national emergencies. (SJ at 23) (emphasis added)

Governor Deneen urged ratification of the proposed Sixteenth Amendment so that,
during a national emergency, Congress could impose an income tax.

In response to the above, Illinois Senator Hurburgh introduced a resolution to the
Senate on January 18th, 1910—

SENATE JOINT RESOLUTION NO. 7.

WHEREAS, The Congress of the United States has proposed to the several states
the following amendment to the Federal Constitution, viz.:

“Article XVI. The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several states,
and without regard to any census or enumeration’’; therefore, be it

Resolved, By the Senate, the House of Representatives concurring therein, That
the State of Illinois, by its Legislature, ratifies and assents to thisamendment. (SJ at
197)

Upon Mr. Hurburgh’s own motion, consideration of this motion was postponed until
that afternoon as a special order. Also postponed were the first reading, the order for
printing and the referral to committee required by Senate Rule 47. (SR at 57) “That
afternoon” was delayed until the 9th of February, but when the resolution was brought
up, the vote upon S. J. R. No. 7 came very quickly thereafter—

The President of the Senate announced the special order for this hour to be the
consideration of the following resolution offered by Mr. Hurburgh, January 18,
1910. ..

And the question being, “Shall the resolution be adopted?” and the yeas and
nays being called, it was decided in the affirmative by the following vote: Yeas, 41.
(S] at 199)

This vote was taken in violation of Article IV, Section 13 of the Illinois State Constitu-
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tion of 1870. S. J. R. No. 7 was not read at large on three different days in the Senate, nor
was it printed before the vote was taken on its final passage.

In Ryanv. Lynch, 68 I11. 160, a certificate of the Secretary of State purporting to give full
and true copies of the journals of the senate and house relating to the passage of the bill
was in evidence and did not show that the bill was read three times on three different days
nor passed on a vote of the ayes and noes, as required by the constitution, and the court said
that the bill never became a law and was as completely a nullity as if it had been the act or
declaration of an unauthorized assemblage of individuals.

In Peoplev. Knopf, 198111. 340, the court again stated the rule that if the facts essential to
the passage of a law are not set forth in the journal the conclusion is that they did not
transpire, and if the journal fails to show that an act was passed in the mode prescribed by
the constitution the act must fail.

Previously, in the Illinois House, Representative Dillon had offered the following
resolution on January 4th, 1910—

HOUSE JOINT RESOLUTION NO. 1.

Resolved, By the House of Representatives of the State of Illinois, the Senate
concurring therein, That the amendment proposed by the Congress of the United
States to the Constitution of the United States in the words and figures following:

“Article XVI. The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several states,
and without regard to census or enumeration.”

Be and the same is hereby ratified by the Legislature of the said State of Illinois.

The foregoing resolution was referred, under the rules, to Committee on Judi-
ciary. (HJ at 76)

The House was, thus, in violation of their procedural Rule 20 (HR at 89), having
complied in only one of their duties in the introduction of resolutions—referral to
committee.

The Committee on Judiciary reported H. J. R. No. 1 back on February 2nd, with a
recommendation for adoption and their report was ordered to lie on the Speaker’s table for
one day. (HJ at 222)

On the 15th of February, with H. J. R. No. 1 still lying on the Speaker’s table, the House
received the following message from the Senate—

A message from the Senate by Mr. Osgood, Assistant Secretary: Mr. Speaker—I
am directed to inform the House of Representatives that the Senate has adopted the
following preamble and joint resolution, in the adoption of which I am instructed
to ask the concurrence of the House of Representatives, towit (sic):

SENATE JOINT RESOLUTION NO. 7.

WHEREAS, The Congress of the United States has proposed to the several
states, the following amendment to the Federal Constitution, viz.:

“Article XVI. The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several states,
and without regard to any census or enumeration’’; therefore, be it

Resolved, By the Senate, the House of Representatives concurring therein, That
the State of Illinois, by its Legislature, ratifies and assents to this amendment.

Adopted by the Senate February 9, 1910.

J. H. Paddock,

Secretary of the Senate.

The foregoing Senate Joint Resolution No. 7 was ordered to lie on the Speaker’s
table. (H]J at 230)

On March 1Ist, 1910, S. J. R. No. 7 was quickly taken up for a vote—
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The Speaker laid before the House, Senate Joint Resolution No. 7 . . .
Whereupon, Mr. Dillon moved that the House concur with the Senate in the
adoption of the foregoing resolution.
And on that motion a call of the roll was had, resulting as follows: Yeas, 80 [83];
nays, 8. (H] at 318)
This vote did not meet the requirement of the Illinois State Constitution, Article IV,
Section 12 which provided that—
. . . no bill shall become a law without the concurrence of a majority of members
elected to each house.

Of the 153 Representatives in the Illinois House, only 83, or 54.2%, voted to ratify the
proposed Sixteenth Amendment.

The official version of S. J. R. No. 7 is recorded under the 46th General Assembly/Box
438-No0.16179 of the record series, Enrolled Acts of the General Assembly (RS103.30),” as
well as in Laws of the State of Illinois Enacted by the 46th General Assembly at the Special
Session at 94—

(Senate Joint Resolution No. 7.)

WHEREAS, The Congress of the United States has proposed to the several states
the following amendment to the Federal Constitution, viz.:

“Article XVI. The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several states,
and without regard to any census or renumeration.

Therefore be it resolved by the Senate, the House of Representatives concurring
therein, That the State of Illinois, by its legislature, ratifies and assents to this
amendment.

This is the version of the resolution as received by Secretary of State of the United States,
Philander Knox which was unsigned.

S. J. R. No. 7 contains the following changes to the official text of the Congressional
Joint Resolution—

1. the word “States” was changed to a common noun;

2. the word “enumeration” was changed to the word “renumeration”’.

In addition, the preamble from the Congressional Joint Resolution was completely
deleted.

Any modifications to the official Congressional Joint Resolution were a violation of the
duty which the Illinois Legislature had to concur only in the exact wording as proposed in
United States Senate Joint Resolution No. 40. According to the Solicitor of the Depart-
ment of State in his memorandum of February 15th, 1913, responding to a request for a
determination of whether the notices of ratification of the proposed Sixteenth Amend-
ment from the several States were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the

legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)

This is the only proper mode of ratification. This standard of compliance to which the
States are held is also illustrated in DOCUMENT NO. 97-120, of the 97TH CONGRESS,
Ist Session, entitled How Our Laws Are Made written by Edward F. Willett, Jr. Esq., Law
Revision Counsel of the United States House of Representatives, in which the comparable
exactitude in which bills must be concurred under federal legislative rules is detailed—
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. .. Each amendment must be inserted in precisely the proper place in the bill,
with the spelling and punctuation exactly the same as it was adopted by the House.

Obviously, it is extremely important that the Senate receive a copy of the bill in the
precise form in which it passed the House. The preparation of such a copy is the
function of the enrolling clerk. (at 34) (emphasis added)

When the bill has been agreed to in identical form by both bodies—either
without amendment by the Senate, or by House concurrence in the Senate amend-
ments, or by agreement in both bodies to the conference report—a copy of the bill is
enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since it
must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both Houses,
for presentation to the President. . . . each (amendment) must be set out in the
enrollment exactly as agreed to, and all punctuation must be in accord with the
action taken. (at 45) (emphasis added)

In like manner, as stated by the Solicitor, the States must exactly and precisely concur
with Congress in a proposed amendment to the Supreme Law of the land.

Finally, the Illinois Legislature was not permitted by the State Constitution to confer
taxing powers upon any other body than those listed in Article IX, Section 9 which
provided that—

The General Assembly may vest the corporate authorities of cities, towns and
villages with power to make local improvements by special assessment or by
special taxation of contiguous property or otherwise. For all other corporate
purposes, all municipal corporations may be vested with authority to assess and
collect taxes; but such taxes shall be uniform in respect to persons and property
within the jurisdiction of the body imposing the same.

The Illinois Legislature committed the following violations in their purported ratifica-
tion of the proposed Sixteenth Amendment—

1. Failure to concur in United States Senate Joint Resolution No. 40 as passed by
Congress in that S. J. R. No. 7 contained the following changes from the official
Congressional Joint Resolution:

a. the original preamble was completely deleted;

b. the word “States’”” was changed to a common noun;

c. the word “enumeration” was changed to the word ‘“‘renumeration”;

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action as contained in Congressional Concurrent Resolution No. 6 and required by
Section 205 of the Revised Statutes of 1878;

8. Failure to follow the guidelines of Article IV, Section 13 of the Illinois State
Constitution in that:

a. S. J. R. No. 7 was not read at large on three different days in the Senate;

b. S. J. R. No. 7 was not printed before the vote was taken on final passage;

4. Violation of Article IX, Section 9in that S. J. R. No. 7 conferred taxing power which
the Legislature of the State of Illinois had not the authority to confer;

5. Failure to pass S. J. R. No. 7 by a Constitutional majority in the House.
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Mississippi—March 7th, 1910

In a letter dated July 30th, 1909, E. F. Noel, Governor of the State of Mississippi,
acknowledged receipt of a certified copy of the Congressional Joint Resolution proposing
the Sixteenth Amendment to the Constitution of the United States. At the beginning of the
next session of the Mississippi Legislature, a special session commencing January 4th,
1910, Governor Noel included the following opinion in his address to the legislators—

INCOME TAX AND CONSTITUTIONAL AMENDMENT.

The most equitable of all taxes are those upon net incomes in excess of the few
thousands of dollars, exempted to meet expenses of living or unexpected business
reverses. This power of the Federal Government, after its exercise for many years,
was nullified by an almost evenly divided decision of the United States Supreme
Court. As a revenue collector, in times of war, its use might avert greater disaster.
Through our own, or party, tax, which can noly (sic) be realized through an
amendment to the Federal Constitution, which amendment is submitted to you tor
action by Congress.

The income tax on corporations is fought on the ground of its not applying to
individuals. The adoption of this amendment meets that objection and empowers
the Federal Government, in its discretion, to call for a share of the net incomes of
those who are most able to contribute to tme (sic) expense of government.

The very next day,

The following Senate joint resolution was introduced by Senator Franklin, of
the Thirty-first District, and referred to the Committee on Constitution:

Of the Legislature of the State of Mississippi, ratifying the sixteenth amendment
of the Constitution of the United States.

This resolution was accompanied by a nearly accurate certified copy of the Congres-
sional Joint Resolution as received by the Governor. (S] at 27)

Representative Dorroh introduced a House version of the ratification resolution on the
24th of January—

House Joint Resolution No. 14, A Joint Resolution of the Legislature of the
State of Mississippi ratifying and approving the amendment to the Constitution of
the United States relative to income tax.

Read twice and referred to Committee on Judiciary. (HJ at 171)

Under Article IV of the Mississippi State Constitution, Section 59 provided that—

Bills may originate in either house and be amended or rejected in the other; and
every bill shall be read on three different days in each house unless two-thirds of the
house where the same is pending shall dispense with the rules; and every bill shall
be read in full immediately before the vote on its final passage; and every bill
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having passed both houses, shall be signed by the president of the senate and the
speaker of the house of representatives, in open session; but before either shall sign
any bill, he shall give notice thereof, suspend business in the house over which he
presides, have the bill read by its title, and on the demand of any member, have it

read in full; and all such proceedings shall be entered on the journal. (emphasis
added)

Of course, every legislator in the State of Mississippi must have read that section of the
State Constitution. Each of them had supposedly taken the oath of office prescribed by
Section 40 of that Constitution.

Members of the legislature before entering upon the discharge of their duties
shall take the following oath: “I, do solemnly swear (or affirm) that
I will faithtully support the constitution of the United States and of the State of
Mississippi . . . thatI'will faithfully discharge my duties as a legislator; that I will,
as soon as practicable hereafter, carefully read (or have read to me) the constitution
of this State, and will endeavor to note, and as a legislator, to execute all the
requirements thereof imposed on the legislature . . . So help me God.” (emphasis
added)

There not having been a prior and proper suspension of the rules for H. J. R. No. 14,
that resolution was invalid at that point, the first two readings in the House having been
on the same day.

On the 27th, H. J. R. No. 14 was reported out of committee with a favorable
recommendation.

REPORT OF COMMITTEE ON JUDICIARY.

MR. SPEAKER: The Committee on Judiciary has had under consideration the
following bills referred to them, and have instructed me to report them back with
the following recommendations:

Joint Resolution No. 14 of the Legislature of the State of Mississippi, ratifying
and approving the amendment to the Constitution of the United States relative to
income tax.

Title sufficient; resolution be adopted. (H]J at 189) (emphasis added)

Two days later, H. J. R. No. 14 was taken up and then voted upon.

Mr. Quin called up for consideration House Joint Resolution No. 14, A Joint
Resolution of the Legislature of the State of Mississippi, ratifying and approving
the amendment to the Constitution of the United States relative to the income tax.

Mr. McCullough offered the following amendment:

Strike out the words ‘‘two-thirds of the House and Senate concurring therein.”

On motion of Mr. McCullough the amendment was adopted.

Whereupon, on motion of Mr. Dorroh, the resolution, as amended, was read and
the Clerk called the roll, and the resolution was adopted by the following vote:

Yeas- . . . -Total 85.

Absent and those not voting- . . . -51. (HJ at 214)

Asis dulyrecorded in Document No. 240 of the 71st Congress, the Mississippi House did
not approve the proposed amendment, the Yeas carrying only 62.5% of the vote, less thana
two-thirds majority.

On the 31st of January, the House sent the following message to the Senate—

. . . the House of Representatives has passed the following entitled bills, which
are herewith transmitted, to-wit:
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House Joint Resolution of the Legislature of the State of Mississippi ratifying
and approving the amendment to the Constitution of the United States relative to
income tax. (emphasis added)

‘The Senate then suspended the rules and read H. J. R. No. 14 twice and referred it to the
Judiciary committee. (S at 163) On February 8th, H. J. R. No. 14 was favorably reported
out. (S] at 244, 245)

On March 7th, the following occurred in the Senate—

Mr. Anderson called up House Joint Resolution No. 14, A Joint Resolution of
the Legislature of the State of Mississippi ratifying and approving the amendment
to the Constitution of the United States relative to the income tax, and moved that
Senate concur in the adoption of the resolution, which motion was ratified by the
following vote:

Yeas- . . . -Total 28.

Nays- . .. -Total 2.

Absent and those not voting- . . . -Total 15.

In like manner as the House, the Senate failed to ratify the proposed Sixteenth Amend-
ment in that the vote on H. J. R. No. 14 was only 62.2% in favor.

‘The Senate vote was, also, in violation of Article IV, Section 59 of the Mississippi State
Constitution. Suspension of the rules only applied to the constitutional requirement of
three readings. Unsatisfied was the constitutional requirement that—

. « . every bill shall be read in full immediately before the vote on its final
passage . . . and all such proceedings shall be entered on the journal. (emphasis
added)

On the 8th, the Senate sent a message to the House that the Senate had concurred in H. J.
R. No. 14. (H] at 758) On the 10th, the resolution was duly signed according to the State
Constitution. (H]J at 814, SJ at 562)

The Mississippi version of the proposed amendment, H. J. R. No. 14, as received in
Washington, but, never recorded in the Mississippi journals, read as follows—

HOUSE JOINT RESOLUTION No. 14.

JOINT RESOLUTION of the Legislature of the State of Mississippi ratifying
and approving the proposed amendment to the constitution of the United States
relative to Income Tax.

WHEREAS, The 61st Congress of the United States of America at the first
session begun and held in the city of Washington, on Monday, the 15th day of
March, 1909, proposed an amendment to the Constitution of the United States in
words and figures as follows:

“Article XVI. Congress shall have power to lay and collect taxes on incomes
from whatever source derived without apportionment among the several states,
and without regard to any census of enumeration”’:

NOW, THEREFORE, Be it resolved by the legislature of the State of Missis-
sippi, That the foregoing resolution, being the Sixteenth Amendment to the
Constitution of the United States be and the same is hereby approved and ratified.

The following changes were made by the Mississippi Legislature to the official Con-
gressional Joint Resolution—

1. the original preamble was deleted ;

2. the first instance of the word “The” was deleted;
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3. the commas before and after the phrase “from whatever source derived were deleted;

4. the word ““States” was changed to a common noun;

5. the word “or” was changed to “of”;

6. the period was changed to a colon;

7. the final paragraph in the resolution was added to the proposed amendment by virtue
of the final colon.

These changes were in violation of the duty which the Mississippi Legislature had to
concur only in the exact wording as proposed in United States Senate Joint Resolution
No. 40. According to the Solicitor of the Department of State in his memorandum of
February 15th, 1913, responding to a request for a determination of whether the notices of
ratification of the proposed Sixteenth Amendment from the several States were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the
legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)

This is the only proper mode of ratification. This standard of compliance to which the
States are held is also illustrated in DOCUMENT NO. 97-120, of the 97th CONGRESS,
Ist Session, entitled How Our Laws Are Made written by Edward F. Willett, Jr. Esq., Law
Revision Counsel of the United States House of Representatives, in which the comparable
exactitude in which bills must be concurred under federal legislative rules is detailed—

. . . Each amendment must be inserted in precisely the proper place in the bill,
with the spelling and punctuation exactly the same as it was adopted by the House.
Obviously, itis extremely important that the Senate receive a copy of the bill in the
precise form in which it passed the House. The preparation of such a copy is the
function of the enrolling clerk. (at 34) (emphasis added)

When the bill has been agreed to in identical form by both bodies—either
withoutamendment by the Senate, or by House concurrence in the Senate amend-
ments, or by agreement in both bodies to the conference report—a copy of the bill is
enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since it
must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both Houses,
for presentation to the President. . . . each (amendment) must be set out in the

enrollment exactly as agreed to, and all punctuation must be in accord with the
action taken. (at 45) (emphasis added)

In like manner, as stated by the Solicitor, the States must exactly and precisely concur
with Congress in a proposed amendment to the Supreme Law of the land.

Finally, the copies of H. J. R. No. 14 transmitted to Washington were unsigned.

The purported ratification of the proposed Sixteenth Amendment by the Legislature of
the State of Mississippi was defective for the following reasons—

1. Failure to concur in United States Senate Joint Resolution No. 40 as passed by
Congress in that H. J. R. No. 14 contained the following changes:

a. the preamble was deleted;

b. the first instance of the word “The” was deleted;

c. the commas before and after the phrase “from whatever source derived”” were deleted;

d. the word “States”” was changed to a common noun,;

e. the word “or” was changed to “of”’;
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f. the period was changed to a colon

g. the final paragraph of H. J. R. No. 14 was appended to the proposed amendment

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action as contained in Congressional Concurrent Resolution No. 6 and as required by
Section 205 of the Revised Statutes of 1878.

3. The House violated the Mississippi State Constitution in failing toread H. J. R. No.
14 three times on three separate days.

4. The Senate violated the Mississippi State Constitution in failing toread H. J. R. No.
14 in full immediately before the vote on its final passage.

Perhaps the legislators of Mississippi had an excuse for the violations of process that
they committed, an excuse which was exposed in a House investigation conducted in
March of 1910, entitled—

INVESTIGATION BY A COMMITTEE OF THE HOUSE REPRESENTA-
TIVES OF THE REPORT OF EMPTY WHISKEY BOTTLES FOUND IN
THE CAPITOL. COMMITTEE: HON. A. C. ANDERSON, CHAIRMAN;
HON. W.M. COX, HON. EUGENE GERALD, HON. C. E. SLOUGH, HON. L.
L. DORROH.

March 8 to — 1910 .. . . (H]J at 1536)

Though ‘“keeper of the Capitol,” the Secretary of State, Joseph W. Power denied
knowledge of “any whiskey having been brought into the Capitol or dispensed from any
room in the Capitol,” and he did not have “any reason to suspect” it. Power’s engineer of
the Capitol, Joe McDonald, refuted Power’s testimony, stating that he had reported to
Power the presence of whiskey in the building. McDonald indicated that about 30 empty
bottles had been found by the porter in cleaning up. State Representative Blakeslee,
initially intimated as having something to do with all those whiskey bottles, identified the
porter who discovered the whiskey bottles as under the supervision of Power. (H]J at 1541)

The porter testified that there had been no previous similar incident. (HJ at 1543) After
persistent questioning, he admitted that McDonald ordered him to keep quiet about the
incident.

The question is, what was there to keep quiet? Why the big binge right at the time that
the House had taken up consideration of the ratification of the proposed Sixteenth
Amendment? Any why would Mr. McDonald want his porter to shut up about the
incident? And why would Secretary of State Power stonewall the incident? Did the
whiskey help grease H. J. R. No. 14’s way through the House? Was this incident related to
the charge, the investigation of which was reported on April 16th, 1910 in the House
journal, of whiskey being used to influence the votes in the Democratic caucus?

In an archival document labeled “1910 House Journal Eightieth Day April 16/1910
Duplicate” the following is recorded—

Mr. Cavett offered the following:

In view of the scandalous rumors which have been circulated touching the recent
Senatorial contest , (sic) the House of Representatives takes pleasure in saying to
the people of Mississippi that we are convinced that the conduct of every candidate
in the Senatorial contest was dignified and honorable and upright and that no vote
in the caucus nomination was procured by any improper means or corrupt
influence, and that the election of Senator Percy is free from fraud or corruption.

And regardless of whether we have supported Senator Percy in the recent contest,
or will support him in the approaching primary, we record with pleasure our

Mississippi 59



confidence in the chivalrous honor and personal integrity and our desire to hold
up his hands in the performance of his high duties as a representative of this great
commonwealth in the Senate of the United States.

On motion of Mr. Cavett, the Resolution was UNANIMOUSLY ADOPTED.

(at41)
Mr. Johnston of Coahoma offered the following Concurrent Resolution:
Resolved . . . to call and hold a special primary election . . . to be participated
in only by white Democratic qualified electors . . . (42)
Mr. Speaker:

We, your Commiittee appointed (cross out) under the Foy Resolution Mch 19,
1910 with the duty of investigating whether certain charges of corruption and
fraud , (sic) which were alleged to have been used in the recent Democratic caucus
at which Senator LeRoy Percy was nominated; beg leave to report as follows:—

We have examined 67 (67 filling in an apparent blank) witnesses and all the
testimony including questions and answers is now being transcribed by the steno-
graphers and will be published as heretofore provided for by Resolution of the
House. In the examination of witnesses we have spared no time or expense in
trying to arrive at the truth,bringing (sic) witnesses here from all parts of the State
and running down (sic) each and every rumor that came to our knowledge and
examined every witness that we had any knowledge of (sic) who was even supposed
to know, or even if it were rumored that he knew any (sic) facts that would aid us in
our investigation.

After what we believe to be a full and thorough investigation, we have been
unable to find any evidence of a single instance where the vote of a member was
corruptly influenced and because thereof (sic) voted for some candidate other than
his own choice.

In the opinion of your Committee Senator (sic) LeRoy Percy was fairly and
honorably nominated by the Democratic Caucus. (at 49)

Mr. Speaker and Members of the House. We, the undersigned members of the
House Investigating Committee under the Foy resolution of March 19, 1910, beg
leave to submit this our minority report.

* %k %

First. We believe that undue influence by the improper use of liquor was used
upon at least one member of the House. This member was changed from his
original conviction and, being unfortunately addicted to the use of strong drink
was, by this improper influence, overpersuaded (sic) to vote against his real
convictions.

Second. The evidence shows further that in other instances other members of the
Legislature were approached and asked if money or political position would
persuade them to change their vote, and this, we believe, was very improper.

Third. Even the patronage of the Federal government is shown to have been
brought into play and used in this caucus . . .

Fourth. We submit that the executive patronage of Mississippi was used with
telling effect . . . the Governor conferred and advised continually—and this was
well known to every member of the caucus—with all the “opposition” candidates,
their friends and members of the caucus as to the best methods to solidify the
“opposition” and to persuade some members supporting ex-Gov. Vardaman to
change their vote, was highly improper (sic)

* % %

Seventh. Whiskey was used excessively during the caucus. But there is no proof

that any intoxicants were dispensed in the headquarters of any candidate. (at 50)
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Oklahoma—March 14th, 1910

In an extraordinary session of the 2nd Legislature of the State of Oklahoma, held
January 20th, 1919 to March 19th, 1910, Governor Haskell made the following a part of
his address to that session—

UNITED STATES CONSTITUTIONAL AMENDMENT

By special message within a day or two, I shall transmit to you for your
consideration and such action as you deem proper, a proposed amendment to the
constitution of the United States, authorizing the levy of Federal income tax. I
am delayed in transmitting this matter to you, as I desire to have the benefit of the
consideration of your Honorable Body and myself of opinions given upon this
subject by eminent men in other states, and whose opinions may be a light to us
well worthy of our consideration. (S] at 35)

On February 10th, 1910, the Governor delivered his eleventh message of the session to
the Legislature.

I submit to you for your consideration, approval or rejection, an amendment
to the Constitution of the United States, relating to the income tax. A copy of the
communication from the Secretary of State of the United States is herewith
attached.

After careful consideration of this subject I find it possible of the accomplish-
ment of much good, as well as capable of undesirable results, and in approving
this amendment the people of the States must do so with their eyes open,
realizing that it vests the Congress of the United States with power for evil as well
as good results, depending upon the will of the Congress from time to time.

Itis therefore a question upon which you must be the judges of the creation of
such additional legislative power in the Congress of the United States. (H]J at
234) (emphasis added)

In the House journal, immediately following this message, the Congressional Joint
Resolution appears as transmitted to the Oklahoma Legislature.

SIXTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICAAT
THE FIRST SESSION.

Begun and held at the City of Washington on Monday, the fifteenth day of
March, one thousand nine hundred and nine.

JOINT RESOLUTION.

Proposing an amendment to the Constitution of the United States.

Resolved by the Senate and the House of Representatives of the United States
of America in Congress assembled (two-thirds of each House concurring there-
in), That the following article is proposed as an amendment to the Constitution
of United States, which, when ratified by the legislatures of three-fourths of the
several states, shall be valid to all intents and purposes as a part of the
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Constitution:

“Article XVI. The Congress shall have power to lay and collect taxes on
incomes, from whatever source derived, without apportionment among the
several States, and without regard to any census or enumeration.”’ (HJ at 235)

The above record in the journal of the Oklahoma House is a true and correct copy of
the wording of the proposed Sixteenth Amendment.

Eleven days later on the 21st, House Joint Resolution No. 5 was introduced by Rep.
Wortman and Rep. Terral, and read the first time, although the full text is never
completely recorded on the House journal. (H]J at 325)

The following bills were introduced and read first time:
*® % *

House Joint Resolution No. 5, by Messrs. Wortman and Terral, relating to
ratifying a proposed amendment to the Constitution of the United States provid-
ing for the laying and collecting of taxes on incomes.

On the 23rd, H. J. R. No. 5 was referred to the Committee on Criminal Jurisprudence
(HJ at 340), not to the Committee on Constitutional Amendments. H. J. R. No. 5 was
reported out of committee on the 25th with a favorable recommendation. (HJ at
392) H. J.R. No. 5, however, was now entitled—

A Resolution ratifying a proposed amendment to the Constitution of the
United States providing for the levying and collecting of incomes.

Note that this title proposes to give a power beyond tax collecting to ““collecting of
incomes.”

On March the 3rd, a reference is made to H. J. R. No. 5, along with several other bills,
by a report of the Committee of the Whole House with a recommendation that it pass.
(HJ at456) That same day, H. J.R. No. 5, without reading, was reported as having been
correctly engrossed.

The next day, March 4th, H. J. R. No. 5 was read the third time, however, it was not
recorded as having been read at length, a requirement of Article V, Section 34 of the
Oklahoma State Constitution. Then, a vote was taken on its adoption, and it passed 89
to 2 in favor with 17 absent. The Speaker declared that H. J. R. No. 5 had passed and
signed the bill in open session.

The previous day, Senator Graham had introduced Concurrent Resolution No. 23—

A Concurrent Resolution ratifying an amendment proposed by the Sixty-first
Congress of the United States of America on the 15th day of March, 1909, to the
Constitution of the United States and designated as Article I. (sic)

WHEREAS, The Sixty-first Congress of the United States of America at its
first session, begun and held at the City of Washington, on Monday the 15th day
of March, 1909, by joint resolution proposed an amendment to the Constitution
of the United States, in words and figures as follows to-wit.:

“Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled (two-thirds of each house concurring therein),
That the following article is proposed as an amendment to the Constitution of
the United States, which when ratified by the Legislatures of three-fourths of the
several States, shall be valid to all intents and purposes as a part of the
Constitution:

‘ ‘Article 16. The Congress shall have power to lay and collect taxes on
incomes, from whatever source derived, without apportionment among the
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several States, and without regard to any census or enumeration.” ”’

Now, Therefore, be it resolved by the Senate and House of Representatives of
the State of Oklahoma, in extraordinary session assembled, such subject having
been recommended by the Governor for consideration, that said proposed
amendment to the constitution of the United States of America is hereby ratified.

The question being shall the resolution be adopted, the roll was called, the
vote resulting as follows:

Yeas: . . . Total-32.

Nays: None. (S] at 389) (See Appendix)

Although the Oklahoma Senate’s Concurrent Resolution had the right format and
the right wording and punctuation in the body of the amendment proper, the Senate
decided to forego S. C. R. No. 23 and proceed with the House version, which arrived the
next day—

A message was received from the House transmitting House Joint Resolution
No. 5 . .. which was read the first time.
HOUSE JOINT RESOLUTION NO. 5—BY MESSRS. WORTMAN AND
TERRAL OF THE HOUSE AND GRAHAM OF THE SENATE.
A Resolution ratifying a proposed amendment to the Constitution of the
United States, providing for the levying and collecting of taxes on incomes. (S]
at 397)

On March 5th, H. J. R. No. 5, with a group of other bills, was read for the second time
in the Senate and referred to the Committee on Legal Advisory. (S] at 404) On the 9th,
the Legal Advisory committee reported back to the Senate that H. J. R. No. 5 should
pass, but ‘“as amended.”

First: Amend the title to read as follows:

“ARESOLUTION RATIFYING AN AMENDMENT PROPOSED BY THE
SIXTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICA, ON
THE FIFTEENTH DAY OF MARCHH (sic)y ONE THOUSAND NINE
HUNDRED AND NINE, TO THE CONSTITUTION OF THE UNITED
STATES AND DESIGNATED AS ARTICLE SIXTEEN.” (S] at 463)

Though the title on H. J. R. No. 5, as read in the Senate journal, conveyed similar
information as compared to the Senate’s Concurrent Resolution, the Senate’s Legal
Advisory Committee apparently preferred the more descriptive title than that with
which H. J. R. No. 5 had come to the floor of the Senate. Next, the committee proposed
amending the enacting clause. (SJ at 464) It cannot be determined from the journal what
was amended. The Legal Advisory Committee recommended that the second paragraph
read as follows—

Resolved by the Senate and House of Representatives of the United States of
America, in Congress assembled (two-thirds of each house concurring therein),
that the following article is proposed as an amendment to the constitution of the
United States, which when ratified by the legislatures of three-fourths of the
several states, shall be valid to all intents and purposes as a part of the constitu-
tion. (S] at 464)

The version of the preamble of the Congressional Joint Resolution as transmitted by
the Governor to the Legislature contained one change—the word ““States” was changed
to “states”, however, the version of the preamble amended by the Senate contained six
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changes from the Governor’s transmittal—a comma is added after ““America,” acomma
is deleted after the word ““which,” the word “That” and both instances of the word
“Constitution” were changed to common nouns, and the colon after the second
instance of the word “Constitution” was changed to a period.

The third paragraph of H. J. R. No. 5, as it had been composed and as it had passed
the House, can be reconstructed from the Senate Legal Advisory Committee’s proposed
amendment.

Amend the third paragraph by inserting after the word “derived” the follow-
ing: “‘without apportionment among the several states.” (S] at 464)

According to this proposed amendment, the original proposed amendment wording
of H. J. R. No. 5 was—

ARTICLE 16: The Congress shall have power to lay on collect taxes on
incomes, from whatever source derived, and from any census or enumeration.

In this version of the proposed Sixteenth Amendment the following changes are
evident—

1. the Roman number “XVI” was changed to “16”’;

2. the phrase “without apportionment among the several states’” was deleted;

3. the meaning of the last phrase was completely reversed by exchanging the negative
words “without regard to” for the positive word “from”’;

4. the opening phrase was rendered inoperative by changing the connective word
“and” to the preposition, “on”’.

At this point, the Senate, having already adopted a completely correct version (S. C. R.
No. 23) of the wording of the proposed Sixteenth Amendment, took up consideration of
H. J. R. No. 5, which, even as amended, was still substantially different from what the
Senate knew to be the correct wording from the Congressional Joint Resolution.

On motion of Senator Thomas the report was adopted. House Joint Resolu-
tion No. 5 as amended by the Senate was read as follows . . .

ARESOLUTION RATIFYING AN AMENDMENT PROPOSED BY THE
SIXTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICA, ON
THE FIFTEENTH DAY OF MARCH, ONE THOUSAND NINE HUNDRED
AND NINE, TO THE CONSTITUTION OF THE UNITED STATES AND
DESIGNATED AS ARTICLE SIXTEEN.

BEITRESOLVED BY THE HOUSE OF REPRESENTATIVES AND THE
SENATE OF THE STATE OF OKLAHOMA.

WHEREAS, the sixty-first Congress of the United States of America atits first
session begun and held at the City of Washington, on Monday the fifteenth day
of March, one thousand nine hundred and nine, by joint resolution proposed an
amendment to the constitution of the United States, in words and figures as
follows to-wit:

“Resolved by the Senate and House of Representatives of the United States of
America, in Congress assembled (two-thirds of each house concurring therein)
that the followingarticle is proposed as an amendment to the constitution of the
United States, which, when ratified by the Legislatures of three-fourths of the
several states, shall be valid to all intents and purposes as a part of the
constitution:—

ARTICLE 16: The Congress shall have power to lay on collect taxes on
incomes, from whatever source derived, without apportionment among the
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several states, and from any census or enumeration.

Now, therefore, BE IT RESOLVED, by the House of Representatives and the
Senate of the State of Oklahoma in extraordinary session assembled, such subject
having been recommended by the Governor for consideration, that said pro-
posed amendment to the Constitution of the United States of America is hereby
ratified.

The question being shall the resolution pass as amended by the Senate, the roll
was called, the vote resulting as follows:

Yeas: . . . Total 37.

Nays: None.

Absent: . . . Total-6.

The resolution having received a majority vote of all the members elected to
and constituting the Senate, the President declared same passed, as amended, by
the Senate. (SJ at 465) (See Appendix)

H. J. R. No. 5, as amended by the Senate, was then transmitted to the House for
approval of the amendments. (S] at 465)

On March 10th, the Senate amendments to H. J. R. No. 5 were read and passed by a
margin of 91 to 0in favor with 17 absent. (HJ at541) H. J. R. No. 5 was then duly signed
and read in the House (H] at 547) and the Senate (S] at 480).

The House of the State of Oklahoma made an error in constitutionally correct
procedure by failing toread H. J. R. No. 5 atlength prior to the vote on its final passage,
a requirement of Article V, Section 34 of the Oklahoma State Constitution.

Of greater significance is the absolutely undeniable fact that the Senate, in spite of
their complete and full knowledge of the precise wording of the proposed Sixteenth
Amendment, both from the transmittal from the Governor of the correctly worded
Congressional Joint Resolution and from their own adoption of S. C. R. No. 23,
purposefully adopted wording which had a substantially different meaning than the
official wording. This was a violation of the duty which the Oklahoma Legislature had
to concur only in the exact wording as proposed in United States Senate Joint Resolu-
tion No. 40. According to the Solicitor of the Department of State in his memorandum
of February 15th, 1913, responding to a request for a determination of whether the
notices of ratification of the proposed Sixteenth Amendment from the several States
were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the
legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)

This is the only proper mode of ratification. This standard of compliance to which
the States are held is also illustrated in DOCUMENT NO. 97-120, of the 97TH
CONGRESS, 1st Session, entitled How Our Laws Are Made written by Edward F.
Willett, Jr. Esq., Law Revision Counsel of the United States House of Representatives,
in which the comparable exactitude in which bills must be concurred under federal
legislative rules is detailed—

. . . Eachamendment must be inserted in precisely the proper placein the bill,
with the spelling and punctuation exactly the same as it was adopted by the
House. Obviously, it is extremely important that the Senate receive a copy of the
bill in the precise form in which it passed the House. The preparation of such a
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copy is the function of the enrolling clerk. (at 34) (emphasis added)

When the bill has been agreed to in identical form by both bodies—either
without amendment by the Senate, or by House concurrence in the Senate
amendments, or by agreement in both bodies to the conference report—a copy of
the bill is enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since
it must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both
Houses, for presentation to the President. . . . each (amendment) must be set out
in the enrollment exactly as agreed to, and all punctuation must be in accord
with the action taken. (at 45) (emphasis added)

In like manner, as stated by the Solicitor, the States must exactly and precisely concur
with Congress in a proposed amendment to the Supreme Law of the land.

The Solicitor lists only the change of the words “without regard to” to “from”
(memorandum at 7); however, the version received by Washington, D. C. was not the
version which, according to the Oklahoma Senate journal, was adopted as amended
from the House version by the Senate and, later, approved, as amended, by the House.
The Solicitor referred to these intentional modifications as “errors.” But, why? The
Solicitor told the Secretary of State, Philander Knox, why these modifications had to be
errors (memorandum at 15)—

It . . . seemsa necessary presumption, in the absence of an express stipulation
to the contrary, that a legislature did not intend to do something that it had not
the power to do, butrather that it intended to do something thatit had the power
to do, namely . . . to ratify the amendment proposed by Congress.

In other words, the Solicitor suggested that such modifications had to be “errors”
because the State Legislatures did not have the power to ratify something which
Congress had not proposed, but had only the power to concur in that which Congress
did propose in its exact form and meaning. In this, the Solicitor guessed that for all
cases, any ‘“mere change of wording” was ‘‘probably inadvertent . . .”’ As has been
amply shown, the Legislature of the State of Oklahoma made no ‘“mere change of
wording,” nor did they do it inadvertently. Having full knowledge of the precise
wording proposed by Congress, the Senate having passed such wording, they changed
their minds and purposefully decided not to concur in that wording nor did they ratify
1t.

The version of H. J. R. No. 5 which was sent to Washington read as follows—

HOUSE JOINT RESOLUTION NO. 5.

A RESOLUTION RATIFYING AN AMENDMENT PROPOSED BY THE
SIXTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICA, ON
THE FIFTEENTH DAY OF MARCH, ONE THOUSAND NINE HUNDRED
AND NINE, TO THE CONSTITUTION OF THE UNITED STATES AND
DESIGNATED AS ARTICLE SIXTEEN.

BEITRESOLVED BY THE HOUSE OF REPRESENTATIVES AND THE
SENATE OF THE STATE OF OKLAHOMA.

WHEREAS; the Sixty-first Congress of the United States of America atits first
session begun and held at the City of Washington, on Monday the fifteenth day
of March, one thousand nine hundred and nine, by joint resolution proposed an
amendment to the constitution of the United States, in words and figures as
follows to-wit:
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Resolved by the Senate and House of Representatives of the United States of
America, in Congress assembled two-thirds of each house concurring therein,
that the following article is proposed as an amendment to the constitution of the
United States, which, when ratified by the Legislatures, of three-fourths of the
several states, shall be valid to all intents and purposes as a part of the
constitution:—

ARTICLE 16: The Congress shall have power to lay and collect taxes on
incomes, from whatever source derived, without apportionment among the
several states, and from any census or enumeration.

Now Therefore, Be it Resolved by the House of Representatives and Senate of
the State of Oklahoma in extraordinary session assembled, such subject having
been recommended by the Governor for consideration, that said proposed
amendment to the constitution of the United States of America is hereby ratified.

This copy of H. J. R. No. 5 was not signed and for a very good reason—the Legislature
did not pass that version.

Thus, the claimed ratification of the State of Oklahoma was invalid due to the
following violations—

1. Failure to concur in United States Senate Joint Resolution No. 40 as passed by
Congress in that H. J. R. No. 5 as passed by the Oklahoma Legislature contained the
following changes:

a. the Roman numeral “XVI” was changed to “16’’;

b. the meaning of the last phrase was completely reversed by changing the negative
phrase “without regard to” for the positive word “from”’;

c. the opening phrase was rendered inoperative by changing the connective “and” to
the preposition, “on”’;

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action as contained in Congressional Concurrent Resolution No. 6 and as required by
Section 205 of the Revised Statutes of 1878;

3. Failure to send a copy of the true resolution as passed;

4. Violation of Article V, Section 34 of the Oklahoma State Constitution in a failure to
read H. J. R. No. 5 at length just prior to its final passage.
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Maryland—April 8th, 1910

Austin L. Crothers, Governor of the State of Maryland, delivered his address to the
January Session of the Legislature of Maryland of 1910. In his remarks, he included this
comment on the proposed Sixteenth Amendment—

INCOME TAX.

Iapprove and endorse the principle of an Income Tax. Itis a policy supported
by the Democratic party and rests upon sound considerations of political econ-
omy and right. As indicated hereafter, however, I am of the opinion that this
policy should be adopted as a State policy and a reasonable tax upon incomes
and upon direct inheritances should be laid by the State government. The
Federal government, exercising powers which have been challenged by many
distinguished American citizens from the days of Thomas Jefferson to present
time, has laid prohibitive tariff duties at rates so high as to seriously impair the
Federal revenues. I cannot but regard the proposal upon the part of the Federal
government to raise additional revenues by means of a Federal Income Tax, asan
expedient upon its part to enable it to maintain its present unjust and extortion-
ate tariff system. In the maintenance of that iniquity I am unwilling to unite.
The great masses of the American people, including the people of Maryland, are
demanding relief from the oppression of the present Federal tariff, and steps
should be taken to enforce a revision of existing tariff rates downward rather
than to enable them to be maintained and perpetuated. (emphasis in original)

Moreover, the power of imposing taxes upon inheritances and incomes is
clearly reserved to the States and within the scope of State authority. In my
judgment, it should be exercised by the States and not delegated to the General
Government. And in addition to this, considerations of revenue and economy
upon the part of this State, especially in view of the works of internal improve-
ment upon which they have embarked, certainly justify the retention by the State
itself of this important source of revenue. (S] at 36)

In Governor Crothers’ opinion, the power of taxation sought by federal legislators
through the proposed amendment was properly the province of the States alone and
should be left that way. Nevertheless, the Governor performed his duty. The Governor’s
certified copy of the Congressional Joint Resolution was transmitted to the House, on
January 26th, and to the Senate, on January 27th. In the House, it was read and referred
to the Committee on Judiciary. (HJ at 108) In the Senate, it was read and referred to the
Committee on Federal Relations. (S] at 189)

On March 7th, the following resolution was introduced in the House—

House Joint Resolution, No. —, ratifying an amendment to the Constitution
of the United States of America.
Which was read the first time and referred to the Committee on Judiciary. (H]J
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at 551)
On the 15th, H. J. R. No. 2 was favorably reported out of committee and read in full—

The Chair laid before the House the Special Order of the day,

Being,

HOUSE JOINT RESOLUTION NO. 2.

Of the House of Delegates and the Senate of Maryland, ratifying the amend-
ment to the Constitution of the United States of America proposed by Congress
to the Legislature of the several States.

Whereas, It is provided by the fifth Article of the Constitution of the United
States of America that Congress whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
convention for proposing amendments, which in either case shall be valid to all
intents and purposes as part of said Constitution when ratified by the Legisla-
ture of three fourths of the several States or by conventions in three-fourths
thereof as the one or the other mode of ratification may be proposed by the
Congress; and

Whereas, By the sixty-first Congress of the United States of America at the first
session thereof begun and held at the city of Washington, on Monday, the
fifteenth day of March, in the year one thousand nine hundred and nine, it was
resolved by the Senate and House of Representatives of the United States of
America in Congress assembled two-thirds of each House concurring therein,
that the following Article be proposed to the Legislatures of the several States as
an amendment to the Constitution of the United States, which when ratified by
three-fourths of said Legislatures shall be valid to all intents and purposes as a
part of said Constitution, namely:

Article 16. The Congress shall have the power to lay and collect taxes on
incomes from whatever source derived without apportionment among the sev-
eral States, without regard to any census or enumeration.

Be it Resolved by the General Assembly of Maryland, That the aforesaid
amendment be and the same is hereby ratified and confirmed.

Which favorable report by the majority of the Judiciary Committee was
adopted by yeas and nays as follows:—

AFFIRMATIVE.

* Kk Kk

Total-88.
NEGATIVE.

* Kk Kk

(Total-2.)
(HJ at 740) (See Appendix)

On the 21st of March, H. J. R. No. 2 came up for its third reading, which was in full,
and was also taken up for a vote on final passage—

BILLS-THIRD READING.

Being,

HOUSE JOINT RESOLUTION NO. 2.

Of the House of Delegates and the Senate of Maryland, ratifying the amend-
ment to the Constitution of the United States of America proposed by Congress
to the Legislature of the several States.

Whereas, It is provided by the fifth Article of the Constitution of the United
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States of America that Congress whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
convention for proposing amendments, which in either case shall be valid to all
intents and purposes as part of said Constitution when ratified by the Legisla-
ture of three fourths of the several States or by conventions in three-fourths
thereof as the one or the other mode of ratification may be proposed by the
Congress; and

Whereas, By the sixty-first Congress of the United States of America at the first
session thereof begun and held at the city of Washington, on Monday, the
fifteenth day of March, in the year one thousand nine hundred and nine, it was
resolved by the Senate and House of Representatives of the United States of
America in Congress assembled two-thirds of each House concurring therein,
that the following Article be proposed to the Legislatures of the several States as
an amendment to the Constitution of the United States, which when ratified by
three-fourths of said Legislatures shall be valid to all intents and purposes as a
part of said Constitution, namely:

Article 16. The Congress shall have the power to lay and collect taxes on
incomes from whatever source derived without apportionment among the sev-
eral States, without regard to any census or enumeration.

Be it Resolved by the General Assembly of Maryland, That the aforesaid
amendment be and the same is hereby ratified and confirmed.

Which was read the third time and passed by yeas and nays as follows:

AFFIRMATIVE.

* %k ¥

Total-83.
NEGATIVE.

* % %

Total-1.
Said resolution was then sent to the Senate. (H] at 955)

H. J. R. No. 2 was introduced into the Senate on March 24th, being read in full—

HOUSE JOINT RESOLUTION NO. 2.

Of the House of Delegates and the Senate of Maryland, ratifying the amend-
ment to the Constitution of the United States of America proposed by Congress
to the Legislature of the several States.

Whereas, It is provided by the fifth Article of the Constitution of the United
States of America that Congress whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
convention for proposing amendments, which in either case shall be valid to all
intents and purposes as part of said Constitution when ratified by the Legisla-
ture of three fourths of the several States or by conventions in three-fourths
thereof as the one or the other mode of ratification may be proposed by the
Congress; and

Whereas, By the sixty-first Congress of the United States of America at the first
session thereof begun and held at the city of Washington, on Monday, the
fifteenth day of March, in the year one thousand nine hundred and nine, it was
resolved by the Senate and House of Representatives of the United States of
America in Congress assembled two-thirds of each House concurring therein,
that the following Article be proposed to the Legislatures of the several States as
an amendment to the Constitution of the United States, which when ratified by
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three-fourths of said Legislatures shall be valid to all intents and purposes as a
part of said Constitution, namely:

Article 16. The Congress shall have the power to lay and collect taxes on
incomes from whatever source derived without apportionment among the sev-
eral States, without regard to any census or enumeration.

Be it Resolved by the General Assembly of Maryland, That the aforesaid
amendment be and the same is hereby ratified and confirmed.

Endorsed: “Read the third time and passed by yeas and nays.”

Which was read the first time and referred to the Committee on Federal
Relations. (S] at 1087)

On the 30th, H. J. R. No. 2 was reported out of committee, and was read in full—

HOUSE JOINT RESOLUTION NO. 2.

Of the House of Delegates and the Senate of Maryland, ratifying the amend-
ment to the Constitution of the United States of America proposed by Congress
to the Legislature of the several States.

Whereas, It is provided by the fifth Article of the Constitution of the United
States of America that Congress whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
convention for proposing amendments, which in either case shall be valid to all
intents and purposes as part of said Constitution when ratified by the Legisla-
ture of three fourths of the several States or by conventions in three-fourths
thereof as the one or the other mode of ratification may be proposed by the
Congress; and

Whereas, By the sixty-first Congress of the United States of America at the first
session thereof begun and held at the city of Washington, on Monday, the
fifteenth day of March, in the year one thousand nine hundred and nine, it was
resolved by the Senate and House of Representatives of the United States of
America in Congress assembled two-thirds of each House concurring therein,
that the following Article be proposed to the Legislatures of the several States as
an amendment to the Constitution of the United States, which when ratified by
three-fourths of said Legislatures shall be valid to all intents and purposes as a
part of said Constitution, namely:

Article 16. The Congress shall have the power to lay and collect taxes on
incomes from whatever source derived without apportionment among the sev-
eral States, without regard to any census or enumeration.

Be it Resolved by the General Assembly of Maryland, That the aforesaid
amendment be and the same is hereby ratified and confirmed.

Unfavorable report by Senators Coady, Moore and Beasman.

Minority report by Senators Campbell and Mathias.

Whereupon,

Mr. Campbell moved,

That the resolution be substituted for the unfavorable report.

And that the consideration of that motion be made the order of the day for
March 30, 1910, at 8 o’clock P. M.

Which motion prevailed. (S] at 1461)

The journal shows that a motion to substitute H. J. R. No. 2 for the unfavorable
report ‘“prevailed” on the 30th of March, however, on the 31st of March, H. J. R. No. 2
was read in full again upon being taken up for another vote on the motion for
substitution—
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The President laid before the Senate the special order:

Being,

HOUSE JOINT RESOLUTION NO. 2.

Of the House of Delegates and the Senate of Maryland, ratifying the amend-
ment to the Constitution of the United States of America proposed by Congress
to the Legislature of the several States.

Whereas, It is provided by the fifth Article of the Constitution of the United
States of America that Congress whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
convention for proposing amendments, which in either case shall be valid to all
intents and purposes as part of said Constitution when ratified by the Legisla-
ture of three fourths of the several States or by conventions in three-fourths
thereof as the one or the other mode of ratification may be proposed by the
Congress; and

Whereas, By the sixty-first Congress of the United States of America at the first
session thereof begun and held at the city of Washington, on Monday, the
fifteenth day of March, in the year one thousand nine hundred and nine, it was
resolved by the Senate and House of Representatives of the United States of
America in Congress assembled two-thirds of each House concurring therein,
that the following Article be proposed to the Legislatures of the several States as
an amendment to the Constitution of the United States, which when ratified by
three-fourths of said Legislatures shall be valid to all intents and purposes as a
part of said Constitution, namely:

Article 16. The Congress shall have the power to lay and collect taxes on
incomes from whatever source derived without apportionment among the sev-
eral States, without regard to any census or enumeration.

Be it Resolved by the General Assembly of Maryland, That the aforesaid
amendment be and the same is hereby ratified and confirmed.

The question being on the motion of Mr. Campbell to substitute the Resolu-
tion for the unfavorable report of the Committee.

Which motion prevailed by yeas and nays as follows:

AFFIRMATIVE.

* %k *

Total-15.
NEGATIVE.

* % %

Total-11.
And Resolution read the second time. (SJ at 1575)

On the 4th of April, H. J. R. No. 2 was read in full for the fourth time upon being
taken up for a vote on final passage—

HOUSE JOINT RESOLUTION NO. 2.

Of the House of Delegates and the Senate of Maryland, ratifying the amend-
ment to the Constitution of the United States of America proposed by Congress
to the Legislature of the several States.

Whereas, It is provided by the fifth Article of the Constitution of the United
States of America that Congress whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
convention for proposing amendments, which in either case shall be valid to all
intents and purposes as part of said Constitution when ratified by the Legisla-
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ture of three fourths of the several States or by conventions in three-fourths
thereof as the one or the other mode of ratification may be proposed by the
Congress; and

Whereas, By the sixty-first Congress of the United States of America at the first
session thereof begun and held at the city of Washington, on Monday, the
fifteenth day of March, in the year one thousand nine hundred and nine, it was
resolved by the Senate and House of Representatives of the United States of
America in Congress assembled two-thirds of each House concurring therein,
that the following Article be proposed to the Legislatures of the several States as
an amendment to the Constitution of the United States, which when ratified by
three-fourths of said Legislatures shall be valid to all intents and purposes as a
part of said Constitution, namely:

Article 16. The Congress shall have the power to lay and collect taxes on
incomes from whatever source derived without apportionment among the sev-
eral States, without regard to any census or enumeration.

Be it Resolved by the General Assembly of Maryland, That the aforesaid
amendment be and the same is hereby ratified and confirmed.

Which was read the third time and passed by yeas and nays as follows:

AFFIRMATIVE.

* %k %

Total-16.
NEGATIVE.

* k%

Total-9.
Said resolution was then returned to the House of Delegates. (S] at 2096)

The Constitution of the State of Maryland provides that the majority in any vote must
be calculated according to the whole number of the members elected to each house (see
Article III, Section 28). The number of Senators elected to the 1910 Session of the
Legislature of Maryland was 27. The vote in the Senate on H. J. R. No. 2 was deficientin
that only 59% of all the Senators elected voted in the affirmative. This figure is even
below that required for a vote on a State Constitutional amendment in Maryland
(Article XIV, Section 1).

On April 4th, H. J. R. No. 2 was read in full for the seventh time in the Maryland
Legislature, upon its return from the Senate—

HOUSE JOINT RESOLUTION NO. 2.

Of the House of Delegates and the Senate of Maryland, ratifying the amend-
ment to the Constitution of the United States of America proposed by Congress
to the Legislature of the several States.

Whereas, It is provided by the fifth Article of the Constitution of the United
States of America that Congress whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
convention for proposing amendments, which in either case shall be valid to all
intents and purposes as part of said Constitution when ratified by the Legisla-
ture of three fourths of the several States or by conventions in three-fourths
thereof as the one or the other mode of ratification may be proposed by the
Congress; and

Whereas, By the sixty-first Congress of the United States of America at the first
session thereof begun and held at the city of Washington, on Monday, the
fifteenth day of March, in the year one thousand nine hundred and nine, it was
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resolved by the Senate and House of Representatives of the United States of
America in Congress assembled two-thirds of each House concurring therein,
that the following Article be proposed to the Legislatures of the several States as
an amendment to the Constitution of the United States, which when ratified by
three-fourths of said Legislatures shall be valid to all intents and purposes as a
part of said Constitution, namely:

Article 16. The Congress shall have the power to lay and collect taxes on
incomes from whatever source derived without apportionment among the sev-
eral States, without regard to any census or enumeration.

Be it Resolved by the General Assembly of Maryland, That the aforesaid
amendment be and the same is hereby ratified and confirmed.

Endorsed: “Read the third time and passed by yeas and nays.” (HJ at 2349)

Itis notrecorded in either journal whether H. J. R. No. 2 was ever engrossed for either
of the third readings in the House or the Senate. Such a failure would have been a
violation of Article III, Section 27 of the Maryland State Constitution which provided
that—

. . . nobill shall be read a third time until it shall have been actually engrossed
for a third reading.

On June 22nd, 1910, N. Winslow Williams, the Secretary of State of Maryland, senta
letter of transmittal to Philander Knox which stated—

I have the honor to transmit herewith certified copy of Joint Resolution No. 8,
of the General Assembly of Maryland, passed at its January Session 1910,
relating to and ratifying an amendment to the Constitution of the United States,
in the matter of the taxation of incomes.

Enclosed with that letter was a copy of Joint Resolution No. 8, which was not signed
except by the Clerk of the Court of Appeals of Maryland. That resolution read—

Joint Resolution
January Session 1910.
Chapter 8.

A Joint Resolution

Of the House of Delegates and Senate of Maryland ratifying an amendment to
the Constitution of the United States of America proposed by Congress to the
legislatures of the Several States.

Whereas, it is provided by the fifth Article of the Constitution of the United
States of America, that Congress, whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to the said Constitution, or on the
application of the Legislatures of two-thirds of the several States shall call a
Convention for proposing amendments, which in either case, shall be valid toall
intents and purposes as part of the said Constitution when ratified by the
Legislatures of three fourths of the several States or by Conventions in three-
fourths thereof, as the one or other mode of ratification may be proposed by the
Congress; and whereas, by the sixty-first Congress of the United States of Amer-
ica at the first session thereof, begun and held at the City of Washington on
Monday the fifteenth day of March, in the year one thousand nine hundred and
nine, it was resolved by the Senate and House of Representatives of the United
States of America in Congress assembled two-thirds of each House concurring
therein, that the following Article be proposed to the Legislatures of the several
States as an amendment to the Constitution of the United States, which when
ratified by three-fourths of the said Legislatures shall be valid to all intents and
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purposes, as a part of the said Constitution, namely;

Article 16. The Congress shall have power to lay and collect taxes on incomes
from whatever source derived, withoutapportionmentamong the several States,
and without regard to any census or enumeration.

Be it resolved by the General Assembly of Maryland, that the aforesaid
amendment be and the same is hereby ratified and confirmed.

Approved; Apr 8-1910

Adam Peeples

Speaker of the House of Delegates.

A. P. Gorman, Jr.,

President of the Senate.

STATE OF MARYLAND, Sct,:

I, Caleb C. Magruder, Clerk of the Court of Appeals of Maryland, do hereby
certify, that the foregoing is a full and true copy of A Joint Resolution of the
General Assembly of Maryland of which it purports to be a copy, as taken from
the Original Joint Resolution belonging to and deposited in the Office of the
Clerk of the Court of Appeals aforesaid.

In testimony whereof, I have hereunto set my hand as Clerk and affixed the seal
of the said Court of Appeals, this 21st. day of June, 1910.

(Seal)

(Signed)

Clerk Court of Appeals of Maryland. (See Appendix)

The preceding text is also that recorded in the publication of the Maryland session
laws, under the classification of Public General Laws. Joint Resolution No. 8 contained
the following changes from the official Congressional Joint Resolution—

1. the preamble was modified;

2. the Roman numeral “XVI” was changed to “16”;

3. the comma following the word “incomes” was deleted.

Such changes are not permitted in the ratification of an amendment. Joint Resolu-
tion No. 8 was in violation of the duty of the Maryland Legislature to concur only in the
exact wording as proposed in United States Senate Joint Resolution No. 40. According
to the Solicitor of the Department of State in his memorandum of February 15th, 1913,
responding to a request for a determination of whether or not the notices of ratification
of the proposed Sixteenth Amendment from the several States were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the
legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)

This is the only proper mode of ratification. This standard of compliance to which
the States are held is also illustrated in DOCUMENT NO. 97-120, of the 97TH
CONGRESS, 1st Session, entitled How Our Laws Are Made written by Edward F.
Willett, Jr. Esq., Law Revision Counsel of the United States House of Representatives,
in which the comparable exactitude in which bills must be concurred under federal
legislative rules is detailed—

. . . Eachamendment must be inserted in precisely the proper placein the bill,
with the spelling and punctuation exactly the same as it was adopted by the
House. Obviously, it is extremely important that the Senate receive a copy of the
bill in the precise form in which it passed the House. The preparation of such a
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copy is the function of the enrolling clerk. (at 34) (emphasis added)

When the bill has been agreed to in identical form by both bodies—either
without amendment by the Senate, or by House concurrence in the Senate
amendments, or by agreement in both bodies to the conference report—a copy of
the bill is enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since
it must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both
Houses, for presentation to the President. . . . each (amendment) must be set out
in the enrollment exactly as agreed to, and all punctuation must be in accord
with the action taken. (at 45) (emphasis added)

In like manner, as stated by the Solicitor, the States must exactly and precisely concur
with Congress in a proposed Constitutional amendment.

Of equal significance was the fact that Joint Resolution No. 8 was not the same
resolution as House Joint Resolution No. 2 which had been read seven times in exactly
the same way in the Maryland journals and which is the only ratification resolution
upon which the House and Senate voted as recorded in those journals. The following
discrepancies are evident in Joint Resolution No. 8 compared to any of the full readings
of House Joint Resolution No. 2, all fully set forth in the journals—

1. the word “‘the”” before the first instance of the word ““Senate” was deleted;

2. the word “the” preceding the first instance of the word ‘““amendment’” was changed
to the word ““an”’;

3. the first instance of the word “Legislature” was changed to “legislature”;

4. the first instance of the word “‘several” was changed to “Several”’;

5. the word “It” following the first instance of the word ‘“Whereas” was changed to
“it”;

6. a comma was inserted following the second instance of the word “America’’;

7. a comma was inserted following the second instance of the word “Congress”’;

8. the word “convention” was changed to a proper noun;

9. a comma was inserted following the word ““case”;

10. the word “the’” was inserted before the phrase ‘““said Constitution”

11. the second instance of the word ““Legislature” was changed to “Legislatures”

12. the word “conventions” was changed to ‘“‘Conventions”

13. a comma was inserted following the first instance of the word “thereof”

14. the word “the” preceding the word “mode” was deleted

15. the second and third paragraphs were joined into one;

16. the second instance of the word “Whereas” was changed to ‘“whereas”’;

17. the word “By” following the second instance of the word ‘““Whereas” was changed
to “by’;

18. the word ‘“‘session’’ was changed to a proper noun;

19. a comma was inserted following the second instance of the word ““thereof”’;

20. the word “city” was changed to a proper noun;

21. the comma following the word ‘“Washington” was deleted;

22. the comma following the word ‘“Monday’’ was deleted;

23. the word “concurring” was changed to “‘concuring’’;

24. the word “the” was inserted preceding the phrase ‘“‘said Legislatures”;
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25. the word ““the” preceding the phrase “power to lay” was deleted;

26. a comma was inserted following the word ‘““derived”;

27. the word ““and” was inserted preceding the phrase ‘“‘without regard to any census
or enumeration.’’;

28. the word ““Resolved”” was changed to “resolved’’

29. theword “That” preceding the phrase “the aforesaid amendment” was changed to
“that”.

The memorandum of the Solicitor referenced above did not mention the changes
listed in the foregoing numbers 25 to 27 because House Joint Resolution No. 2 was
obviouslyamended to Joint Resolution No. 8 and No. 8 did not contain those changes.
The Solicitor’'s memorandum only mentioned an “‘(e)rror of punctuation.” Had the
Solicitor had a copy of House Joint Resolution No. 2 as set forth exactly the same way in
the journals seven separate times, the ratification of Maryland would have received
mention for two additional changes to the proposed amendment proper, namely,
numbers 25 and 27, number 26 already having been covered under a punctuation
“error.”

Perhaps because the Governor made it clear in his message to the Legislature that he
did notapprove of the proposed amendment, H. J. R. No. 2, though classified asa bill in
the journals, was never presented to the Governor following its passage in the Legisla-
ture as required under Article I1, Section 17 and Article III, Section 30 of the Maryland
State Constitution which provided that—

Every bill, when passed by the General Assembly, and sealed with the Great
Seal, shall be presented to the Governor, who, if he approves it, shall sign the
same in the presence of the presiding officers and chief clerks of the Senate and
House of Delegates. Every law shall be recorded in the office of the Court Appeals
(sic),and in due time be printed, published and certified under the Great Seal, to
the several courts, in the same manner as has been heretofore usual in this State.

H. J. R. No. 2 was never sealed with the Great Seal, Joint Resolution No. 8 having
taken its place on the way to “the office of the Court Appeals,” and publication in
Maryland’s session laws.

The ratification of the proposed Sixteenth Amendment of the State of Maryland was
defective for the following reasons—

1. Failure to concur in United States Senate Joint Resolution No. 40 as passed by
Congress in that the true text of H. J. R. No. 2, which was the only resolution to pass the
Maryland Legislature, contained the following changes to the official Congressional
Joint Resolution:

a. the preamble was modified;

b. the Roman numeral “XVI” was changed to “16”;

c. the word ‘“‘the”” was inserted preceding the word “power”’;

d. the comma following the word ‘““incomes” was deleted;

e. the comma following the word ‘“‘derived” was deleted;

f. the word “and” preceding the phrase “without regard” was deleted;

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action as contained in Congressional Concurrent Resolution No. 6 and as required by
Section 205 of the Revised Statutes of 1878 in that Joint Resolution No. 8 was not signed,
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but more significantly was not even the same resolution as that which passed the
Maryland Legislature;

3. Violation of Article III, Section 27 of the Maryland State Constitution in the failure
of either house to engross H. J. R. No. 2 for its third reading;

4. Violation of Article II, Section 17 and Article III, Section 30 of the Maryland State
Constitution in that H. J. R. No. 2 was not presented to the Governor for his approval.

5. Violation of Article III, Section 30 of the Maryland State Constitution in that H. J;
R. No. 2 was not printed, published and certified under the Great Seal, to the several
courts.
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Georgia—August 3rd, 1910

On the 29th of July, 1909, Governor Joseph M. Brown of the State of Georgia sent the
following communication to the General Assembly of the State of Georgia—

I have the honor to transmit to you for such consideration as your wisdom may
direct a copy of a Resolution of Congress entitled: ““Joint Resolution Proposing
an Amendment to the Constitution of the United States,” the same being
certified as correct by Honorable P. C. Knox, Secretary of State.

On August 3rd, the following resolution was read for the first time in the Georgia
Senate, by Senator Gordy—

A resolution. Resolved, That Congress shall have power to levy and collect
taxes on incomes from whatever source desired without apportionment among

the several States.
Resolved further, That said amendment be and the same is hereby ratified by
the General Assembly of Georgia. (S] at 621)

Although the Governor had transmitted the official version of the Congressional
Joint Resolution only five days previous, Senator Gordy added the word ‘‘Resolved”
and an accompanying comma to the beginning of the proposed wording of the amend-
ment, changed the first instance of “The” to “That”, the word “lay”’ to “levy”, and the
word “derived” to ““desired”’, and completely omitted the entire phrase “and without
regard to any census or enumeration”’. The Congressional preamble and the designa-
tion “Article XVI.” were discarded as well. This resolution was then referred to the
Committee on General Judiciary.

Immediately following Gordy’s effort, Senator Jackson introduced another version,
even more inaccurate—

A resolution authorizing Congress to levy and collect income tax from wha-
tever source desire without apportionment among the several States. (SJ at 621)

The next day, Senator Perry indicated that he thought that Senator Jackson’s
resolution should be removed from consideration by committee—

Mr. Perry gave notice that at the proper time he would move to reconsider the
action of the Senate in referring the Jackson resolution relative to tax on incomes
to the General Judiciary Committee. (S] at 623)

The next week, on the 11th, Messrs. Jackson and Gordy brought up and read for the
third time a resolution reading simply “A resolution to ratify the 16th amendment to the
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Constitution of the United States.” (S] at 972) Senator Burwell’s motion to table the
resolution prevailed by a vote of 18 to 17.

* %k %

Nearly a year passed before Senator Jackson made another attempt, in the next
regular session, to get the proposed Sixteenth Amendment ratified in Georgia. On July
6th, 1910—

The following special order was taken up, which is as follows:

By Mr. Jackson—

A Resolution. Resolved, That Congress shall have power to levy and collect
taxes on incomes from whatever source derived without apportionment among
the several States of the Union. (S] at 260)

There is no indication of referral to committee, of printing, or of any reading in the
Senate journal for 1910 of this resolution. The ending phrase—‘‘among the several
States of the Union”’—is imaginative but not Congressional. Furthermore, the word
“The” was still replaced by ‘“That”, “lay” was still replaced by “levy”, all of the
commas were still missing and the entire ending phrase “without regard to census or
enumeration’’ was still missing. A successful motion for adjournment ended this day’s
business before consideration of Mr. Jackson’s resolution.

On Thursday the 7th, Senator Jackson again tried to have the same resolution taken
up and this time Senator Longley moved to table the resolution, but the motion was
lost. Senator Irwin moved that the Senate adjourn, and that motion was lost. But they
adjourned until Friday anyway. (S] at 265)

The Senate journal shows that the day after Thursday, July 7th, 1910 was Thursday,
July 7th, 1910, but it apparently is actually referencing the Senate’s business as of
Friday, July 8th, 1910. On the next day, Senator Jackson brought up the same
resolution—

A Resolution. Resolved, That Congress shall have power to levy and collect
taxes on incomes from whatever source derived without apportionment among
the several States of the Union. (S] at 271)

Once again, consideration was postponed—this time until Monday, the 11th. (SJ at
271) That Monday, Senator Jackson introduced another version of his resolution—

A Resolution. Resolved, That Congress shall have power to levy and collect
taxes on incomes from whatever source derived without apportionment to the
State. (S] at 281)

Whether or not Senator Jackson was attempting to exempt Georgia specifically in his
reference to ““the State” in this resolution is not clear.

Also unclear is how, and/or whether, Senator Jackson’s resolution came to be
designated Senate Resolution No. 23, which is entitled, “A Resolution. Proposing to
ratify an amendment to the Constitution of the United States.” That resolution, as
entitled in the archival copy, never appeared in the journal, was never claimed in the
journal as having been printed, was never claimed as having been referred to committee
in the journal and was not read more than once during the regular session of 1910
according to the accounting included with this document in the archival record.
(archival copy of SR No. 23) The archival copy of S. R. No. 23 shows a “38” stamped on
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one edge of the legislative history, however, ‘23" is its hand-written designation and is
consistent with the other hand-written text on the document. From the archives, S. R. 23
(38) reads as follows—

Whereas, The Congress of the United States, has under the fifth article of the
Constitution of the United States proposed an amendment to said Constitution,
as article 16, in the words following, to wit:

The Congress shall have power to levy and collect taxes on income from
whatever sources derived without apportionment among the several States, and
without regard to any census or enumeration, which amendment was approved
on the day of July 1909.

Therefore, Be it resolved by the Senate, and the House of Representatives of the
State of Georgia, in General Assembly met, That the said amendment of the
Constitution of the United States, be and the same is hereby ratified and adopted.

BE IT FURTHER RESOLVED, That a certified copy of the foregoing
preamble and resolution be forwarded by his Excellency, the Governor to the
President of the United States, and also to the Secretary of State of the United
States.

The above is approximately the same text received in Washington, D. C. as
“INCOME TAX, AMENDMENT TO CONSTITUTION UNITED STATES AU-
THORIZED, RATIFIED. No. 38. A Resolution.” (sic) The archival copy of S. R. No. 23
(38) records the following—

In Senate,
Read 1st Time. Aug 3, 1909.
Read 2nd Time. July 11, 1910.
and adopted, Ayes 23, Nays 18.

(signed)
Secretary of Senate.
In House.
Read Ist Time. July 13, 1910.
Read 2nd Time. July 26, 1910.
and adopted, Ayes 129, Nays 32.
(signed)
Clerk House of Representatives.

The first recorded reading of this version of S. R. No. 23 is on August 3rd, 1909 in the
previous session of the Legislature. Neither of the resolutions related to the proposed
Sixteenth Amendment introduced on that day were entitled, ‘‘A Resolution. Proposing
to ratify an amendment to the Constitution of the United States.”” The resolution
entitled, “A Resolution toratify the 16th Amendment to the Constitution of the United
States,”” introduced on August 3rd, 1909 by Senator Gordy and substituted for by Senator
Burwell was designated S. R. No. 23. That resolution, however, was tabled and not
taken up again. (archival copy) A resolution, designated S. R. No. 23, with a similar title
as that which was transmitted to Washington, “A Resolution proposing to ratify an
amendment to Consti. (sic) U. S.,”” was adopted only by the Senate according to the
archival copy of that resolution.

The preceding legislative history is, thus, fraudulent in several ways—one, a univer-
sal doctrine of legislation is that proposed bills and resolutions from previous sessions
must be reintroduced and any previous action must be repeated and may not be relied
upon for the current session; two, the archival documents show that the S. R. No. 23 of
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the 1909 session of the Georgia Legislature was not taken up again, so that the
legislative history shown above for S. R. No. 23 cannot be accurate, nor could the
legislators have mistaken its inaccuracy; three, the archival documents show that the S.
R. No. 23 adopted in the 1910 session on July 11th, 1910 was adopted only by the Senate.

Regardless of the source of “No. 38,” it was an improperly composed resolution
compared to the official Congressional Joint Resolution, which contained the follow-
ing text—

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled (two-thirds of each House concurring therein),
That the following article is proposed as an amendment to the Constitution of
the United States, which, when ratified by the legislatures of three-fourths of the
several States, shall be valid to all intents and purposes as a part of the
Constitution:

“ARTICLE XVI. The Congress shall have power to lay and collect taxes on
incomes, from whatever source derived, without apportionment among the
several States, and without regard to any tensus or enumeration.”

Besides the absence of the proper preamble in S. R. No. 23, the word ‘““levy”’ was still
substituted for the word “lay”, the commas binding “from whatever source derived”
were missing, and the word “‘source’” was made plural while the word “incomes’” was
made singular, and the phrase—‘“which amendment was approved on the  day of
July 1909’ was appended on the end but within the quotation marks delineating the
proposed amendment, all of which were violations of the legislative duty which the
Legislature of the State of Georgia had to concur only in the exact wording as proposed
in United States Senate Joint Resolution No. 40. According to the Solicitor of the
Department of State in his memorandum of February 15th, 1913, responding to a
request for a determination of whether or not the notices of ratification of the proposed
Sixteenth Amendment from the several States were proper—

. . . under the provisions of the Constitution a legislature is not authorized to
alter in any way the amendment proposed by Congress, the function of the
legislature consisting merely in the right to approve or disapprove the proposed
amendment. (emphasis added)

This is the only proper mode of ratification. The standard of compliance with which
the states are held is also illustrated in DOCUMENT NO. 97-120, of the 97TH CON-
GRESS, 1st Session, entitled How Our Laws Are Made written by Edward F. Willett, Jr.
Esq., Law Revision Counsel of the United States House of Representatives in which the
comparable exactitude in which bills must be concurred under federal legislative rules
is detailed—

. . . Eachamendment must be inserted in precisely the proper placein the bill,
with the spelling and punctuation exactly the same as it was adopted by the
House. Obviously, itis extremely important that the Senate receive a copy of the
bill in the precise form in which it passed the House. The preparation of such a
copy is the function of the enrolling clerk. (34) (emphasis added)

When the bill has been agreed to in identical form by both bodies—either
without amendment by the Senate, or by House concurrence in the Senate
amendments, or by agreement in both bodies to the conference report—a copy of
the bill is enrolled for presentation to the President.

The preparation of the enrolled bill is a painstaking and important task since
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it must reflect precisely the effect of all amendments, either by way of deletion,
substitution, or addition, agreed to by both bodies. The enrolling clerk . . . must
prepare meticulously the final form of the bill, as it was agreed to by both
Houses, for presentation to the President. . . . each (amendment) must be setout
in the enrollment exactly as agreed to, and all punctuation must be in accord
with the action taken. (at 45) (emphasis added)

In like manner, as stated by the Solicitor, the States must concur precisely and exactly
with Congress in a proposed Constitutional amendment.

It is not clear, however, upon what the Georgia Senate voted. The following took
place upon Mr. Jackson’s introduction of the last in his series of different resolutions,
on the 11th of July—

A Resolution. Resolved, That Congress shall have power to levy and collect
taxes on incomes from whatever source derived without apportionment to the
State.

Mr. Burwell moved the previous question on this resolution; the motion
prevailed, and the main question ordered. (S] at 281)

The problem with Senator Burwell’s motion was that there was no previous question
on this new resolution. It was a legislative nonsequitur. Nevertheless, a vote was taken
and the result was “Ayes, 22; Nays, 18.”—

The President voted aye, making 23.
The resolution having received the requisite Constitutional majority, was
passed. (S] at 282)

Two other problems are evident in this vote. First, the President of the Georgia Senate
is not allowed to vote unless there is a tie. (Rules of the Senate, Rule 2) The vote was,
therefore, 22to 18, not 23 to 18. Either way, a Constitutional majority for the ratification
of amendments to the Constitution in Georgia required a two-thirds majority. Senate
Resolution No. 23 received only 56.1% in the latter instance, 55% in the former.

Second, S. R. No. 23 (38) was never read more than twice at any time in violation of
Article 3, Section 7 of the Georgia State Constitution which provided for a reading of
bills on three separate days.

The Georgia House of Representatives entertained their own resolution on July 6,
1910, reading it for the second time (the first in this series is unrecorded)—

The following resolution which was made the special order for this time was
read the second time and put upon its passage, to-wit:

By Mr. Slade of Muscogee—

A resolution providing for the ratification by the State of Georgia of the
proposed amendment to Article 16 of the United States Constitution. (HJ at 301)

The intent of the above resolution apparently was to amend Article 16. Nothing was
done on this resolution, however, and two days later, Representative Slade introduced
another resolution which proposed merely to ratify a proposed amendment—

The following resolution which was brought over as unfinished business was
again taken up for passage, to-wit:

By Mr. Slade of Muscogee—

A resolution providing for the ratification by the State of Georgia of the
proposed amendment to the Constitution of the United States, known as Article
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16, so as to provide for a tax on incomes. (H]J at 341)

The House adjourned before consideration of this resolution. On the 12th of July, the
Senate sent the following message to the House—

The Senate has adopted by a requisite Constitutional majority the following
resolution of the Senate, to-wit:

A resolution proposing to ratify an amendment to the Constitution of the
United States providing for the levy and collection of an income tax. (H] at 381)

The resolution transmitted to the House came with a completely different title than
any which had been introduced in the Senate. That title, however, was similar to that
which appears in the archives on the bogus S. R. No. 23 (38).

One member of the House, Representative P. T. McCutchen, was so anxious that he
wanted to vote in absentia by telegram. The Speaker of the House decided that allowing
such a thing would be unwise and might result in difficulties in maintaining a quorum
in the Legislature. Mr. Slade then introduced a resolution entitled—

A resolution providing for the ratification of an amendment to the United
States Constitution providing for an income tax.

Exactly what happened next in the Georgia House is somewhat questionable—

Mr. Edwards, of Walton, moved that the previous question be ordered at 10:30
o’clock this morning.

Mr. Fullbright, of Burke, moved as a substitute that the previous question be
ordered at 11:30 a.m., which was adopted.

The motion of Mr. Edwards was then adopted by substitute.

Mr. Johnson, of Bartow, asked the unanimous consent of the House to be
recorded as voting aye on the passage of the above resolution when the same
should come to a vote as at that time he would be compelled to be absent from the
hall, which was granted.

By unanimous consent the time for the call of the previous question was
extended for the purpose of allowing Mr. Ellis, of Bibb, to conclude his remarks.

The previous question was then called.

The original resolution was read the third time.

The substitute offered by Mr. Alexander, of De Kalb was read and adopted.

On passage of the resolution by substitute Mr. Hall, of Bibb, called for the ayes
and nays which call was sustained . . . (H] at 381)

The roll call showed a vote of 125 in favor to 44 against. It is not clear what was
approved 125 to 44. It was not S. R. No. 23 (38) or anything else from the Senate. Even
had it been the resolution from the Senate, it would not have mattered because a
substitute was adopted instead. The “previous question,” however, did not consist of
consideration of the Senate resolution.

Two weeks later, Rep. Jackson took the following action—

The following special orders were read the third time and put upon their
passage, to-wit:

By Mr. Jackson, of 21st District—

A resolution proposing to ratify an amendment to the Constitution of the
United States, relative to an income tax.

Mr. Vinson, of Baldwin, proposed a substitute which was lost.
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A vote was then taken on the named resolution and the result was Ayes—129,
Nays—32. (H] at 734) Which resolution was voted upon in this instance? This resolu-
tion was on its third reading. The archival copy of S. R. No. 23 (38) claims that S. R. No.
23 (38) was only on its second reading on this date. This resolution, thus, could not have
been S. R. No. 23 (38).

Although the House never actually took a vote upon S. R. No. 23 (38), the purported
history on S. R. No. 23 (38) falsely records two readings, which is not even the
Constitutionally required three readings on separate days.

Federal statutes required that each State which ratified an amendment to the Consti-
tution of the United States transmit a certified copy of the resolution of ratification to
the Secretary of State of the United States. Joseph M. Brown, the Governor of Georgia
did not transmit, and, indeed, could not have validly transmitted Senate Resolution No.
23 to Philander Knox, the Secretary of State of the United States. Brown transmitted an
unsigned copy of a document entitled “INCOME TAX, AMENDMENT TO CON-
STITUTION UNITED STATES AUTHORIZING,RATIFIED. No. 38. A Reso-
lution,” which was not sent until February 18, 1911, seven months after its supposed
passage in the Georgia Legislature.

The State of Georgia did not ratify the proposed Sixteenth Amendment, in that the
following fatal violations occurred during its course through the Georgia Legislature-

1. The Georgia Senate did not, in fact, pass S. R. No. 23 nor S. R. No. 23 (38), however,
the latter fails in any event to concur in United States Senate Joint Resolution No. 40 as
passed by Congress in the following respects:

a. the preamble was modified from the original;

b. the word “levy”’ was substituted for the word “lay”’;

c. the commas binding “from whatever source derived” were missing;

d. the word “source” was changed to “sources”;

e. the word “incomes” was changed to “income”;

f. the phrase—"which amendment was approved on the day of July 1909” was
appended on the end and within the quotation marks delineating Georgia’s proposed
amendment;

2. Failure to follow the guidelines for the return of a certified copy of the ratification
action as contained in Congressional Concurrent Resolution No. 6 and as required by
Section 205 of the Revised Statutes of 1878;

3. The resolution indicated as passed in the Senate was only read once during its
proper session, was not read more than twice, in any case, in violation of Article 3,
Section 7 of the Georgia State Constitution;

4. The Senate did not pass their resolution with the required two-thirds majority;

5. Theresolution which the Georgia House received from the Senate was not the same
one which the Georgia Senate passed;

6. The Georgia House ratified a resolution which suffered from different, but similar,
problems in wording deficiencies as did the Senate’s version;

7.S.R. No. 23 (38) was indicated as having been read only twice in violation of Article
3, Section 7 of the Georgia State Constitution;

8. The original S. R. No. 23 was tabled and not taken up again;

9. The S. R. No. 23 adopted by the Senate was not adopted by the House;

10. S. R. No. 23 (38) is pieced together from the actions taken on several different
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resolutions

Perhaps with a certain amount of embarrassment over the fiasco perpetrated in the
legislative sessions of 1909 and 1910, the process was started all over again on July 2nd,
1912, but never finished.

The following communication was received from the Governor:
* % %

I have the honor to herewith to transmit to you for your consideration the
accompanying copy of a joint resolution of the Congress of the United States
submitting to the Legislatures of the States a proposed amendment to the
Constitution of the United States, the same being transmitted as certified to this
office by the Honorable Secretary of State of the United States and as now of file
in the Executive Department.

Respectfully submitted,

Joseph M. Brown,

Governor.

The communication was read and referred to the Constitutional Amendments
Committee. (H] 165)

This transmittal letter is not the transmittal letter of July 29th, 1909. Nothing further
was ever done with this letter. The Journal Index contains no other reference to
consideration or vote on the proposed Sixteenth Amendment for the 1912 session.
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Texas—August 17th, 1910

In July of 1910, T. M. Campbell, Governor of Texas, called the Third Special Session
of the Thirty-first Legislature of the State of Texas. In his proclamation, the Governor
did not present to the legislators the issue of the ratification of the proposed Sixteenth
Amendment. However, on August 2nd, he finally presented that issue to the Legislature
pursuant to Article III, Section 40 of the Texas State Constitution, requiring that the
Governor present to the Legislature all subjects for consideration in any special session.

There had been great difficulty in securing a quorum to do business in that session
because of the fact that the election primaries were being held at that point in time. It
was reported, in the Texas newspapers, that those legislators who were closest to the
Governor were among the first arrivals in Austin, the State Capitol, trying to organize
the special session. There were also reports that the House attempted to take action on
proposed legislation without the Senate having a quorum. On July 26th, a quorum was
finally had in both houses.

One of the first issues presented to the legislators was the problem of the accusations
of bribery which had been recently made concerning some of the legislation taken up by
that Legislature in the previous session and in the gubernatorial race just ended. The
result was the following amended resolution—

Substitute for

H.C.R.No. 1

WHEREAS, there have been charges repeatedly made by men of high standing
and responsibility and published broadcast in the newspapers throughout the
State to the effect that (words crossed out) Legislation was influenced or pre-
vented during the Re gular (sic) and former Called Session of this Legislature, by
the use of money and other corrupt influences: and whereas certain other charges
have been made to the effect that submission was defeated by corruption;

AND WHEREAS, it has also been charged that favor-seeking interests used
large sums of money and other corrupting agencies with said Legislature and in
the campaign just closed for the purpose of influencing the resultin the primary
election held on Saturday, July 23d, 1910,

AND WHEREAS, the good name of the Legislature and the integrity and the
honor of our State demands that this called session of the Legislature give
attention to these charges and that ample means be provided at once for a
thorough and effective investigation to the end that if these charges are found
groundless the stigma may be removed, and if true the guilty ones brought to
justice and punished for their crime; and if the laws of the State are insufficient
that suitable laws may be enacted to prevent the recurrence of such acts.

THEREFORE BE IT RESOLVED, by the House of Representatives, the
Senate concurring, thata committee of ten, six from the House and four from the
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Sentate (sic), to be selected by the Speaker of the House and the President of the
Senate, respectively, be appointed to investigate and ascertain the truth or falsity
of these charges and any other charges as this Legislature, from time to time, by
concurrent resolutions may give said committee to investigate. That said com-
mittee be, and the same is hereby created and enpowered and give n (sic) such
authority as is provided in Chapter 7 of the Acts of the Thirtieth Legislature,
providing for Investigating Committees.

This resolution would have given the Texas legislators the power to investigate
themselves for corruption. This resolution, however, died in the Senate. (H] at 33)

On August 2nd, Senate Joint Resolution No. 1, though not reported as having been
referred to committee, was reported out of committee—

Sir: We, a majority of your Committee on Constitutional Amendments, to
whom was referred

Senate Joint Resolution No. 1, To ratify the Sixteenth Amendment to the
Constitution of the United States of America, relating to the power of Congress
to levy a tax on incomes,

Have had the same under consideration, and beg leave to report the same back
to the Senate with the recommendation that it do pass and be not printed. (S] at
50) (emphasis added)

The next day, S. J. R. No. 1 was found correctly engrossed in its final draft. (SJ at 50)
However, since it was not printed, the only text which the Texas legislators had been
presented was that which had been read to them on the previous day—‘‘relating to the
power of Congress to levy a tax on income.”

On the 4th, S. J. R. No. 1 was taken up again—

The Chair laid before the Senate, on third reading, Senate Joint Resolution
No. 1, Ratifying the Sixteenth Amendment to the Constitution of the United
States of America. Theresolution wasread third time, and passed by the follow-
ing vote:

Yeas-28.

* % %

Nays-1.

* % *

Absent.

* % *
Absent-Excused.

* % *

(SJ at 51)

After the vote in the Senate, a message was received by the House informing that body
of the Senate’saction. (HJ at69) S. J. R. No. 1 was thenread the first time and referred to
the Committee on Constitutional Amendments. (H] at 69)

On August 6th, the House ratification resolutions, introduced in the House on
August 2nd, were sent to the Senate—

House Joint Resolution No. 1 (C. S. H. J. R. Nos. 1 and 2), Ratifying the
Sixteenth Amendment to the Constitution of the United States of America. (S] at
56)
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That same day, H. J. R. Nos. 1 and 2 were referred to committee in the Senate. (SJ at
57)

On August 14th, the House took up S. J. R. No. 1 for consideration and decided not to
print S. J. R. No. 1—

On motion of Mr. Mason, it was ordered that Senate Joint Resolution No. 1,
ratifying the income tax amendment to the Federal Constitution, be not printed.
(H]J at 170) (emphasis added)

Thatsame day, S. J. R. No. 1 was taken up for consideration again in the House with
the following result—

The Speaker laid before the House on second reading and passage to third
reading,

Senate Joint Resolution No. 1, Ratifying the Sixteenth Amendment to the
Constitution of the United State of America.

Theresolution was read a second time, and was passed to third reading. (H]J at
171)

On the 15th, S. J. R. No. 1 was reported out of committee—

Sir: Your Committee on Constitutional Amendments, to whom was referred
Senate Joint Resolution No. 1, have had same under consideration, and we are
instructed to report it back to the House, with a recommendation thatitdo pass.”
(H]J at 186)

Having not reported S. J. R. No. 1 out of committee until the 15th, though the

resolution was considered several times prior, the House was in violation of Article III,
Section 37 of the Texas State Constitution, which provides that—

No bill shall be considered unless it has been first referred to a committee and
reported thereon; . . .

On the 16th, S. J. R. No. 1 was taken up for a vote as follows—

The Speaker laid before the House, on third reading and final passage,

Senate Joint Resolution No. 1, Ratifying the Sixteenth Amendment to the
Constitution of the United States of America.

The resolution was read third time.

Question-Shall the resolution be passed.

The Clerk was directed to call the roll, and the resolution was passed by the
following vote:

Yeas-106.

* % =
Nays-1.
* % %
(Absent-16.)

* ® %

(Absent-Excused.-9) (HJ at 192)

In the Senate, on the 15th, the resolutions which had originated in the House were
properly reported prior to any other consideration by the Senate—

Sir: We, your Committee on Constitutional Amendments, to whom was
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referred
Concurrent Senate and House Joint Resolutions Nos. 1 and 2, Ratifying the
Sixteenth Amendment to the Constitution of the United States of America,
Have had same under consideration, and beg leave to report it back to the
Senate, with the recommendation that it do pass, and be not printed. (SJ at 173)
(emphasis added)

These resolutions, however, died on the calendar according to the index of the Senate
journal.
On August 17th, S. J. R. No. 1 was duly signed in the House—

The Speaker signed, in the presence of the House, after giving due notice
thereof, and their captions had been read severally, the following bills:

* %

Senate Joint Resolution No. 1, Ratifying the Sixteenth Amendment to the
Constitution of the United States of America. (H] at 229)

There is norecord of thesigning of S. J. R. No. 1 in the Senate journal in violation of
Article III, Section 38 of the Texas State Constitution—

The presiding officer of each house shall, in the presence of the house over
which he presides, sign all bills and joint resolutions passed by the Legislature,
after their titles have been publicly read before signing; and the fact of signing
shall be entered on the journals.

The absence of the record of such signing is evidence of the failure of the Senate to
have the title of S. J. R. No. 1 publicly read prior to signing, another violation of the
same Section.

In the official publication of the State of Texas, GENERAL AND SPECIAL LAWS
OF THESTATE OF TEXAS, Passed by the Thirty-first Legislatureatits Third Called
Session, S. J. R. No. 1 is properly listed under General Laws according to the provisions
of Article VIII, Section 3 <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>