
        
            
                
            
        

    



[image: Break ’Em Up by Zephyr Teachout]






 

Begin Reading

Table of Contents

About the Author

Copyright Page

 

Thank you for buying this

St. Martin’s Press ebook.

 

To receive special offers, bonus content,

and info on new releases and other great reads,

sign up for our newsletters.

 

[image: image][image: image]

Or visit us online at

us.macmillan.com/newslettersignup

 

For email updates on the author, click here.






 

The author and publisher have provided this e-book to you for your personal use only. You may not make this e-book publicly available in any way. Copyright infringement is against the law. If you believe the copy of this e-book you are reading infringes on the author’s copyright, please notify the publisher at: us.macmillanusa.com/piracy.







 

To Lissarette, Merita, Cristina, Ariella, and Mama Rosa, the owner and providers at our son’s daycare. Thank you for the joy, care, and warmth you have given our baby, and the peace of mind you have given me. Without you this book could not have been written.







 

Foreword

by BERNIE SANDERS

When we turn on television or listen to the debate in Washington, we are so often told that the economy is “booming.” And yet, most of us are well aware that the economy today is not working for working people. Yes, a handful of billionaires and large corporations are doing better than they ever have—but at the same time, millions are struggling to secure the most basic necessities needed to survive.

Today, the richest 10 percent of Americans own an estimated 97 percent of all capital income—including capital gains, corporate dividends, and interest payments. Since the 2008 Wall Street crash, 49 percent of all new income generated in America has gone to the top 1 percent. The three wealthiest people in our country now own more wealth than the bottom 160 million Americans. And the richest family in America—the Walton family, which inherited about half of Walmart’s stock—is worth $200 billion and owns more wealth than the bottom 42 percent of the American people.

While the corporate profits that presently go to a small number of ultra-wealthy families are at or near an all-time high, wages as a percentage of our economy are near an all-time low.

This did not happen by accident. We must understand that the move toward oligarchy has occurred in conjunction with a level of corporate consolidation and concentration not seen since the Gilded Age.

In the last four decades, nearly every single industry in America has become more concentrated. Monopolies and oligopolies rule over every aspect of American life, from the food we eat,1 to the airlines we fly,2 and even to the eyeglasses we wear.3 And with less competition, these corporate behemoths are able to rip off consumers, extort suppliers, stifle innovation, drive down wages, and buy elections.

The monopolization of America is not some esoteric issue—it is one of the trends that has created an economic crisis for working people all over our country.

If that seems familiar, that is because this dangerous trend similarly threatened our nation in a past era—and our government took action to stop it. Indeed, at the turn of the twentieth century, Congress empowered regulators to break up monopolies and halt consolidation—and those antitrust laws helped workers gain a larger share of the economic pie.

However, in recent years, the courts and regulatory agencies have been taken over by corporate ideologues determined to weaken antitrust laws and accelerate the consolidation of industries across the country. And so here we are again—in a new Gilded Age and a new era of monopolies dominating our economy and writing our laws.

We have seen giants like Amazon grow to control more than half of all e-commerce.4 The company employs various anticompetitive tactics to harm small businesses, all while it pays virtually no taxes in the communities where it operates and also pays zero federal income taxes after making billions in profits.

We have seen the consolidation of large hospital systems, which command higher prices and deliver worse service. Indeed, one analysis found that after major hospital mergers, local communities saw hospital prices rise by between 11 and 54 percent.5

We have seen media mergers and Silicon Valley mergers that create a handful of news and technology conglomerates that control more and more of what we read, watch, and listen to in our democracy.

We have seen mega-mergers like the one between T-Mobile and Sprint, which represents a gross concentration of power that runs counter to the public good. Americans deserve affordable wireless access. This kind of merger will not only lead to fewer options and higher prices for consumers, but it could lead to 30,000 jobs lost and reduced wages for thousands more.

And in rural America, we have seen giant agribusiness conglomerates extract as much wealth from small communities as they can, while family farmers go bankrupt and, in many cases, are treated like modern-day indentured servants.

In too many rural communities there is only one buyer of crops, which means farmers and ranchers are at their mercy. They are forced to use one corporation’s feed and livestock. They are forced to accept one corporation’s costs, and they are forced to accept one corporation’s lower and lower payment rates.

The numbers are stark: today, just four large companies control 82 percent of the beef packing industry, 85 percent of soybean processing, 63 percent of pork packing, and 53 percent of chicken processing.6 At the same time, Monsanto controls 80 percent of U.S. corn and more than 90 percent of U.S. soybean seed patents—a situation that has only gotten worse after the Trump administration approved Monsanto’s disastrous merger with Bayer.

The result: today, for every dollar Americans spend on food, farmers earn less than 15 cents—which is the smallest share in the modern-day history of our nation.7

None of this is random or inevitable—it is happening because our government is allowing it to happen. But it doesn’t have to be this way.

We can rediscover our American tradition of controlling corporate power and promoting fair competition through antitrust.

We can halt the consolidation and concentration of our economy, and reverse the trend in the same way that we did a century ago.

We can halt anticompetitive mergers, break up existing monopolies and oligopolies, and appoint federal regulators ready to take action on behalf of workers and consumers—not massive corporations. We can also use regulatory agencies to crack down on anticompetitive business practices, and we can institute new guidelines for proposed consolidation that makes sure mergers are approved only if they will not harm workers and consumers, or our economy as a whole.

We can do all of this—but it will not happen by itself. It can happen only through a grassroots, bottom-up movement that understands the challenge in front of us, and then organizes against monopoly power in communities across this country.

This book is a blueprint for that organizing. In these pages, you will learn how monopolies and oligopolies have taken over almost every aspect of American life, and you will also learn about what can be done to stop that trend before it is too late.

Let me be clear: this book is not designed to make readers experts in the legal minutiae of antitrust. It is designed to empower people from all walks of life to join the movement to break up the power of these mega-corporations that are threatening our communities.

This will be no easy task. The effort to break up monopolies will be opposed by those very same corporations that are benefiting from the status quo. They will spend unlimited sums of money to try to preserve the current system that provides them so much wealth and power.

But I am more confident than ever that if we stand together and do the kind of organizing described in this book, we can pass the laws we need to defeat them—and finally create an economy that works for all of us, not just the top one percent.








 

Introduction



For all power tends to develop into a government in itself.

–Former Supreme Court Justice William O. Douglas



For most of world history, we have understood that humans are political animals. The urge to socialize, to love, and to fight runs deep in us. What’s more, we are not laissez-faire in our socializing. We are creatures who concentrate and wield power to get what we want. It is a basic, universal human trait, like sexuality, or hunger, or compassion. It is the stuff of heroism, and, if it goes unchecked, of tyranny. We know this from Aristotle, Shakespeare, James Madison, Frederick Douglass, Hannah Arendt, and every James Bond and Marvel movie ever made. Tyrants have arisen in every age because the taste for power informs every human institution and resides in every human being; how we harness it is the question over which nations live or die.

For the last few decades, political scientists and economists have been living in a collective delusion, a fantasy that the owners of private corporations belong to a different species from most people, that they are driven by the profit motive alone, that (with a few negligible exceptions) they have no designs on the rest of us. All the average tycoon wants, we are told, is to make as much money as possible and to be left alone by those who are in the messy business of governance. This fantasy may lead to some satisfying, even justified, accusations (The CEO is greedy! The profit motive has destroyed our forests!), but by painting the richest investors of our day as if they lived and moved somehow strictly within the world of money, separate from the world of politics, we blind ourselves to the extraordinary political power that they have amassed, and enjoy.

These people wield vast control over both our civic and our individual lives. When Facebook CEO Mark Zuckerberg announced his views about privacy in the spring of 2019, you’d think some kind of national privacy czar had spoken: his words were more potent than any law. The policies adopted by the corporation he controls impact hundreds of millions of people. Mark Zuckerberg is a human being like the rest of us: he eats, sleeps, sometimes he quarrels with his wife, sometimes he’s sententious, sometimes he’s annoying, sometimes he’s scared, sometimes he may even be funny. But unlike the rest of us, Facebook has the power to determine which newspapers thrive and which go bankrupt; when Zuckerberg changes his mind he changes what we read, and even how we think. When Werner Baumann, CEO of Bayer—formerly Monsanto—decides to try out a new form of crop rotation, tens of thousands of farmers must go along with his experiment or face bankruptcy. Pfizer exercises a capricious power that we would never permit in a government agency; when it decides to hike up insulin prices before an earnings report, or just to test a theory, people die. Google has gained power so vast as to be nearly invisible; we accept the power of Google almost the way we accept the weather. Google can make or break any company or idea according to where it appears on a search result. When Google decides, for whatever reasons—selfish, or altruistic, or both—that children should learn one form of addition rather than another, millions of children, using apps favored by the Google for Education tools, will learn that new method.

Two corporations control office supplies. Four corporations control wireless. Five corporations control food. Two corporations dominate retail. Five corporations control defense contracting. Four corporations control home internet, and in many parts of the country, people have no say at all about which provider they use. One corporation dominates books. Five oil corporations control contracts at 50,000 gas stations. The entire pharmaceutical business model is a monopoly. Three corporations dominate the market for voting machines. A decade after they helped trigger the Great Recession, too-big-to-fail banks are bigger and more concentrated than ever.1

In the last eleven years we have allowed over 500,000 mergers worldwide; mergers in the last five years were valued at an annual average of $4 trillion.2 As mergers have grown, so have mega-mergers. Microsoft recently bought LinkedIn, and AT&T bought Time Warner. While James Comey and Donald Trump dominated the headlines, DuPont and Dow continued plans to become DowDupont, Amazon merged with Whole Foods, and Walmart announced that it would buy the popular men’s apparel brand Bonobos. While Robert Mueller publicly empaneled a grand jury to investigate Trump, Monsanto consummated its marriage to Bayer.

These monopolies extract wealth from people directly, through price-gouging and wage theft, and indirectly, by causing regional inequality and closing off opportunities to start businesses. They then extract political power too, so they can keep it that way.

At the same time, data harvesting and analytic tools have become ubiquitous. As a result, the very nature of work is changing: surveillance, isolation, and fear are becoming a daily fact of the workplace. The 2010 Supreme Court case Citizens United struck down long-standing limits on corporate political speech. Corporations are using the leeway given them by Citizens United not only to spend money on super PACs, but to let their workers know how they should vote.

The highest and best goals of America—equality and freedom—require government to protect citizens from any group or any person wielding too much power. We used to do this pretty well, using antitrust, campaign finance laws, public utility regulation, labor laws, and other anti-monopoly tools. But in recent years, our government has failed on all these fronts. Meanwhile, corporations have disabled key institutions designed to protect against arbitrary power.

The rule of law depends on transparency, reason giving, and each person being treated equally by the law, regardless of how much money or power they have. After the crash of 2008, the impunity of elite networks was on full display when no banker was jailed for lawless activity. Pharmaceutical and big tech corporations regularly get away with laughably trivial fines for their major violations of the law. And corporate monopolies are not just avoiding individual prosecutions—itself a major affront to the rule of law—but building the architecture of a new system without protections for the powerless. Open, public courts are a vital tool of political equality and liberty, the essential institution that recognizes each person as rights-bearing. Public courts have been replaced by arbitration in which judges are paid by corporations, reasons aren’t given, and no one knows what happens. As a result, justice is disappearing.

A vibrant news system can provide a check on private power and corruption in public institutions. For news to play this democratic function, it needs to be decentralized; ownership needs to be widely dispersed, and newspapers need to be able to survive on either ads or subscriptions. But failure to regulate and break up the advertising duopoly of Facebook and Google has allowed them to grab control over media and centrally edit the flow of information.

Economic democracy requires workers to be able to bargain for decent benefits, and business owners to freely compete. But as we have given the green light to monopolies, big corporations have been setting the terms—not negotiating for them. Corporate goliaths are increasingly managing the entire economy for consumer goods from their perch on top of the market, deciding which companies succeed and fail.

Until recently, even many people who grasp the problem passively accepted corporate consolidation as a fact of life and did not respond with the indignation they bring to, say, redistricting or labor rollbacks. The danger of monopoly had not been an issue in presidential debates until 2019, nor had it been a question for most congressmembers. Although there are tens of thousands of community activist organizations dedicated to campaign finance, climate change, and gender equality, I know of no local antitrust leagues—unlike 120 years ago, when there were thousands. No board meetings have been disrupted by demands for divestiture. There’ve been no sit-ins at the Federal Trade Commission (FTC) or the Department of Justice demanding that a big corporation be broken up. This is rapidly changing, but no politician has lost their job for their silence on the merger wave—yet.

For decades, instead, the left has failed to understand the magnitude of the concentration problem, how it limits freedom in so many areas of life, how it drives inequality and empowers racism. We have focused on petitioning public government to redistribute wealth or provide social services, ignoring the creation of new, private systems of government that run our day-to-day lives. When progressives do fight private power, therefore, we often do so on the terms set by the right, in which one’s role as a consumer is more centrally important than one’s role as a citizen. Our main tool has been naming and shaming with the goal of persuading corporate boardrooms to change behavior, not persuading Congress to act. You’ve heard the phrases: Vote with your feet. Vote with your wallet. You may even have internalized them so completely that you feel guilty when you use Amazon or Uber after protesting their treatment of workers, as if it were hypocritical to demand the destruction of a service you use every day. A well-organized strategic boycott is a powerful tool, but the degree to which the left has internalized ethical consumerism is frankly dangerous. It means that when a progressive hears about Facebook accepting lies in paid political ads, they think their job is to stop using Facebook, when they should really call their congressmember and demand that she sponsor legislation that would make social media companies liable for paid lies. Because this anti-political ideology has infiltrated leftist politics, even progressive politicians are rarely asked to address monopoly problems; meanwhile, monopolies are lining the pockets of most Democratic and Republican candidates to make sure they look the other way.

It is a profound project, to reshape our politics and win back our freedom. But we can break these concentrations of power as soon as we set our minds to the task. We already have the tools at our disposal. Using no more than existing statutes, a new president can demand that the FTC and Department of Justice stop mergers, and implement industry-specific anti-monopoly rules across the executive branch. State attorneys general can—and are starting to—investigate big trusts, block mergers, and force divestiture. A new Congress could certainly help to speed the process, by passing laws that overturn decades of bad Supreme Court precedent and return us to the jurisprudence developed prior to 1981, when it was much easier to stop corporate concentration. That same Congress—and statehouses—can pass anti-monopoly laws directly targeting this modern threat.

With a major, grassroots anti-monopoly movement, we can radically reshape our economy and democracy in the service of human needs. We can have affordable drugs. We can have a wide-open seed market that isn’t connected to a fertilizer market. Farmers can reclaim the right to fix their own tractors, and taxi drivers can get a decent wage. We can have an economy where business owners make a profit but aren’t governed by profit maximization. We can have a basic communications infrastructure that doesn’t rely on targeted ads and surveillance. We can even have an economy made up of worker-owned co-ops and unionized corporations, small- and medium-sized businesses, and substantial local ownership, if we so choose. We can have a moral economy. But none of this will happen until we end government by private monopolies.



I want to get a few misconceptions out of the way: first, you may think that a single corporation is not a “monopoly” unless it controls an entire market. That’s just not true. When Standard Oil was broken up, it controlled 65% of the market, not 100%. Until 1980, we used anti-monopoly law to block mergers of corporations that had even 5% or 6% market share. Monopoly, as used throughout this book (and frequently used in American history), means any company that has so much power that it sets the terms of an interaction—like drug companies that don’t compete with one another, but just make up whatever prices they want to charge. In other words, a monopoly is a kind of little government, in which the monopolist makes the rules.3

Second, sometimes people present anti-monopoly and strong regulation as two opposing strategies, as in: Do you want to break up big banks, or regulate them? This is a silly, if widely used, query, designed to divide progressives. We need to tax wealth, for instance. But while we are taxing wealth, an after-the-fact redistribution, we should change the rules so that grossly unfair wealth accumulation can’t happen in the first place, or we’ll be permanently fighting ultra-powerful billionaires determined to gut any effective wealth tax. We need to change the rules for how data is collected. But while we are regulating data, shouldn’t we also make sure that the market for data isn’t owned by three or four companies? If not, we can’t even have a reasonable conversation about big data, because Google has too much influence on government. We need to break up big banks precisely because the law passed in the wake of the financial crisis, Dodd-Frank, regulated banks but didn’t limit their size or interconnectedness. It is being gutted by a juggernaut of lobbying by the too-big-to-fail banks that we allowed to persist. Monopoly is a rival form of government burrowing its way into democratic government, so we must always strike at the root of its power, and not leave anti-monopolism for later.

Third, you may think that stopping mergers and breaking up companies are the only anti-monopoly tools. That’s too narrow. Anti-monopolism is a broad philosophy standing in opposition to unaccountable private power. Campaign finance law, predatory pricing law, public utility regulation, laws that make co-ops easier to organize, and the right to sue big companies all count as ways to break up power.

Finally, you may have been told that all market systems inevitably lead to big, quasi-governmental corporations. Not so. We can build any kind of corporate law and market structure we want. We can limit corporations by size, break up corporations by function, clarify rules for unfair business practices, demand neutrality for intermediaries, change the maximizing-profit model of businesses, outlaw certain forms of surveillance capitalism, and structure finance so that it can’t overtake commerce, for starters. We can force Google Search to divest from Google Shopping and Google Maps. Spectrum can be broken up into several component parts so that labor unions can meaningfully negotiate with the corporation again. Uber can be broken into five different corporations, regulated, and stopped from having more than 20% market share in any given city. Amazon Marketplace can be separated from Amazon Web Services, AmazonBasics, and Alexa. We used to do this kind of thing pretty regularly, and by the 1970s, income and wealth inequality was at an all-time low. These policies will be forcefully opposed by big corporations, but they aren’t actually that hard to enact.

How did we get here? The bottom line is that for decades, economists and courts and policy makers have treated monopoly in one way: if consumers get low prices, there is no monopoly problem. This is known as the consumer welfare standard. If Amazon provides a multibillion-dollar consumer surplus by lowering prices, this is a world-changing boon, and we shouldn’t ask about any possible political and economic side effects. This argument is short-sighted. When Amazon exercises power over its suppliers, forcing them to pay their workers less, those “suppliers” are actually your fellow citizens.4 So while you may save $3 on an Amazon-sold product, those savings come from Amazon having forced its seller to pay your neighbor $1 less an hour.

Taken together, these and other false narratives have quietly—but quickly—eroded our understanding of freedom, to a point that would shock the progressives of the last century. Freedom isn’t just having enough food, shelter, education, and healthcare; it is also having the ability to look someone else in the eye and say “no thanks” to a job, because they aren’t the only employer out there; it is having the space to be creative and start a new company without fear of being crushed by incumbents; it is the comfort of knowing that even if you have unpopular political views, your boss can’t control every part of your life. Without these freedoms, it is no surprise that Americans regard the political process with skepticism. To have choice within the privacy of the ballot box means little if that’s the only choice, the only privacy you have. If that choice does not impact the entities that have real power over your life, there is something deeply wrong with our democracy.



This book has two arguments to make.

First, I will argue that monopoly is tyranny: that no democracy can survive for long once a few corporations have amassed governmental power in such a massive form and scale. Those corporations use isolation, surveillance, experimentation, and fear to extract value from workers, silence political dissent, exploit users, and regulate all of us. They don’t hide their ambition, but because they are corporate, instead of military, we can be blinded to their lust for power, understanding it only as a rational desire to maximize profit—or, in the case of big tech, as a kind of boyish utopianism that shouldn’t be dampened.

Amazon, Google, Facebook, Monsanto, AT&T, Verizon, Walmart, Pfizer, Comcast, and CVS represent a new political phenomenon, a twenty-first-century form of centralized, authoritarian government. They regulate, tax, extract, and terrify. They thrive on radical discrimination, treating each of us differently and isolating each of us according to our differences. After Citizens United, monopoly powers can use their money to influence policy in unlimited ways (so long as they don’t directly coordinate with candidates). They spy on workers and tell them what to think. They fund foundations that shape editorial boards. They are the biggest lobbyists. They don’t pay taxes. They embed themselves in federal, state, and local law enforcement. They build moats around their power and use predatory pricing or mergers to keep out competitors—or at least all competitors that aren’t within their special class of quasi-governmental corporations.

When a handful of CEOs and Wall Street financiers have subverted our democracy, destroyed our individual liberties, and stolen the value of our labor—all in the name of freedom and progress—then we should think of them not as economic actors but as tyrants: little would-be Alexander the Greats. So the first part of my book examines today’s monopolies as part of a new form of political structure and shows how they exert control over our everyday lives. As the citizen has turned into a consumer, the manufacturer and farmer into a feudal tenant, and the worker into a serf, corporate monopolists have begun to charge whatever prices they want, pay whatever wages they want, and dictate politics however they see fit. The attendant unchecked concentrated power leads to a cancerous egotism that takes over people and institutions. As the great Supreme Court Justice Louis Brandeis said early in his legal career, while giving an address advocating for antitrust, “[a]bsolute power leads to excesses and to weakness: neither our character nor our intelligence can long bear the strain of unrestricted power.”5

The first eight chapters make this argument by looking at how monopolists have captured and corrupted different sectors of the American political economy, and how they are using their powers in ways that reduce your freedoms and well-being, and subvert our democracy. I start off by describing the new economy of farming, and how it works. Then I show how the same basic approaches developed in farming are now being applied to many other sectors. Chicken farmers, taxi drivers, restaurant owners, dry cleaners, TaskRabbiters—all are working inside a quasi-economic, quasi-political system that depends upon isolation, arbitrariness, fear, and a deep loss of agency and vitality. I then look deeper into the features of this new regime. Who are the rulers? What is their relationship to media? How do their courts work? How do they organize in campaigns? What are their racial politics? And what does all this mean for inequality?

My second argument concerns strategy; we need to organize an antitrust movement for our time.

We can’t rely on consumer boycotts. Big corporations know the ethical consumer sensibility, are comfortable within it, and play to it. In fact, boycotts—because they include carrots and sticks—can help reinforce the authority of corporations. When we threaten to boycott Facebook for not taking down white nationalists, we reinforce the idea that Facebook has the authority to decide what constitutes acceptable speech in social media, and signal our acceptance of Facebook as the editor of everything.

Instead, we should be stopping mergers, breaking up big corporations, regulating aspects of big tech as a public utility, enabling cooperatives, changing the way we fund elections, banning forced arbitration, strengthening unions, and demanding that states and the federal government use their existing power to regulate and investigate the corporate usurpers.

The second part of this book lays out the concrete steps we need to take and shows why our current approaches will keep failing until we change. It will require a change in leftist protest. Instead of protesting Pfizer on Tuesday for hiking drug prices, Comcast on Wednesday for suppressing union voices, and Amazon on Thursday for getting billions in subsidies, we should unite behind a coherent agenda, demanding that antitrust authorities break up Pfizer and Comcast, Amazon and Facebook, Monsanto and Tyson.

We need to build an anti-monopoly movement, the likes of which has never been seen before. In so doing, we can confidently call on the tools of the past, augment them, and use them to regain our power. We can replace the modern monopolists with a more decentralized set of worker- and producer-owned co-ops, and medium-sized companies with unionized workforces, supplemented by local banking. We must all embrace an anti-monopoly vision in order to achieve the moral economy that we deserve.



There is some good news. Over the past few years (and even months), the nearly extinct movement against monopolies has grown into a major political force once again.

In 2014, Tim Wu and I ran on a joint ticket for governor and lieutenant governor of New York on an anticorruption and antitrust platform. We called ourselves “old-fashioned trust-busters.” While the race got some national attention because of our anticorruption themes and our unlikely high vote count against an incumbent governor and his running mate, we found that people were thrilled when we mentioned that we wanted to break up big corporations. At our campaign events people ripped up their cable bills to protest the cable monopolies, and we heard countless stories of small-business owners who felt they had been crowded out. That same year, with the looming merger of Comcast and Time Warner Cable, protesters rallied at the yearly Comcast board meeting in Philadelphia, shouting to shareholders, “We vote no!”6 The Comcast–Time Warner merger failed when the Department of Justice announced it would sue to stop it—after a massive coalition of 56 groups across the country organized against it.

Towns around the country have banned big-box stores. Jersey City has a law on the books banning chain stores altogether, which it recently used to keep out CVS.7 Tulsa, Oklahoma, is putting a limit on Dollar Stores; and there are efforts in almost every state to take back control of electricity from corporations that have swallowed local utilities.8 Seven hundred and fifty different communities have built their own broadband service providers, built local internet cooperatives, or made some of the local fiber network public for all—breaking the stranglehold of big telecom.

In 2017, SumOfUs, Friends of the Earth, and the Open Markets Institute delivered over 1 million signatures in opposition to the Monsanto-Bayer merger.9 Farm organizers testified against it. A poll showed that 93% of farmers shared the organizers’ views.10 Months later, a ground-up, grassroots movement in Queens, New York, defeated Amazon’s effort to build a new headquarters there—a movement fired by antipathy toward Amazon’s monopolistic business model.

Chris Hughes, the billionaire co-founder of Facebook, called for breaking up Facebook in the pages of the New York Times.11

The House Judiciary has started a major investigation into antitrust violations.

The attorneys general in 47 of our 50 states have launched investigations into Google and Facebook.

In one of the largest worker protests in recent history, “The Walkout for Real Change at Google” led to the corporation changing its arbitration clauses—a monopoly governance tool, as I explain in chapter 4.

These were extraordinary moments.

Globally, the anti-monopoly movement is even stronger. Europe has cracked down on Google and Amazon with heavy fines (albeit not heavy enough). In 2017, anti-merger activists stood in the rain in France, shouting “Non à la fusion!” (no to the merger)12 in an attempt to persuade the European Union to stop Bayer from joining with Monsanto. The previous year in Bonn, protesters and politicians descended upon the Bayer general board meeting, calling the fusion with Monsanto a “marriage of death” and a “crime against nature.”13

A million Indian bank workers walked off the job in opposition to bank mergers in 2018. The general secretary of the largest union involved in organizing the strike fumed: “All the alibis raised by the government in justification of the mergers, like ‘economies of scale,’ ‘better efficiency,’ etc., are all superfluous, baseless arguments and can only be termed as mere jugglery of words.”14 Small traders and manufacturers held mass rallies against the proposed merger of Walmart and Flipkart in India that same year, claiming that the merger threatened their survival and self-governance. A representative of the traders explained, “Walmart will go the Uber way. They will sell goods at cheaper rates initially, and then start hiking their prices once small traders are wiped out.” He said, “We are protesting for our future generations.”15

What if a million workers protested here? Direct action on a massive scale has effected major change before. A company considered in its day the largest company in the world has been broken up at least three times—Standard Oil, then AT&T, then IG Farben—all despite plutocratic resistance, because of persistent, strategic activism. Unfortunately, breaking up the biggest company in the world, or even the biggest five, will not be sufficient today. For the sake of our future, we need to build the most powerful and effective antitrust movement the world has ever seen. This goal is urgent and ambitious, but it is also surprisingly practical; let’s begin with a sample list of companies that should no longer exist in their current form two years from now. If you read nothing else, tear out this page and tack it to your refrigerator:

Amazon

Google

Monsanto/Bayer

Spectrum

Pfizer

Uber

Visa

Unilever

Verizon

Exxon

Bank of America

Citibank

Common Spirit Health

Disney

CVS

Nestlé

UnitedHealthcare

Blue Cross/Blue Shield

Comcast

Boeing

Walmart

Join me, and let’s break ’em up!







1

The Chickenization of the American Middle Class


For 40 years, Dean Pierson cared for and milked his dairy cows on High Low Farm, in a pretty valley at the foot of the Taconic Mountains in New York’s Hudson Valley. One morning in 2010, he woke up, went into his barn, carefully shot each of his 51 cows in the head, and then shot himself. His friends bore his coffin to the graveyard on top a John Deere tractor.

A thousand miles west, on the plains of Iowa, Matt, a corn and soybean farmer, confessed to his wife that he was worried about the planting season. He never came home, and the next day she found a suicide note that she describes as a “love letter,” urging her to ask a family friend for help with the farm.1 On a cold, gray April Fool’s Day a few years later, Keith Gillies, a Minnesota soybean farmer, killed himself, leaving his wife—the president of the state’s soybean growers’ association—bewildered and lost.2

Farmers and farmworkers are killing themselves and drugging themselves to death at terrifying rates.3 Three-quarters of farmers or farmworkers say they are close to someone with an opioid addiction and have been “directly impacted” by the epidemic.4 The mental health crisis in farming is so serious that one big corporate distributor sends a letter listing mental health resources twice a month to its farmers, along with their checks and price listings.5 As a new farmer tweeted recently, in response to a new mental health outreach program, “All my life, literally all I wanted to be was a farmer. Now I’m an adult a year from diving into an industry so bad that you get suicide prevention help with your paycheck. How are you even supposed to deal with that?”6 Farmer organizers I talk to describe the weeping and terror of men and women who run farms or work on farms, who feel totally lost while they know they are supposed to feel free because they run their own businesses.

To understand the gig economy and the future of work, it helps to understand what is happening in farming, and to understand farming, it helps to start with chicken farming. We tend to treat rural and urban problems as if they existed in two separate worlds. In fact, a new immigrant in a big city faces the same challenges as a family who has lived in the same rural community for generations. One struggles with Uber, and the other with Tyson, but these monopolies operate in strikingly similar ways, and they provide a dystopian roadmap for the future of business in America.








CHICKENIZATION

The chicken industry is booming. If you squint at it from a distance, it also looks cheerful: 25,000 independent family farmers dotting America’s landscape. Each farmer owns at least one chicken house. Each sells chickens to a distributor. Many have employees. Given the number of chickens raised in the United States, and the number of people engaged in raising them, one might assume the owners make a decent living. They don’t. Chickens are a $90-billion-a-year industry, but many farmers make poverty wages, and live with debilitating debt.7

“I get phone calls continually about suicide,” Jonathan Buttram, a third-generation farmer and president of the Alabama Contract Poultry Growers Association, tells me. Two farmers he knew had killed themselves in the past. Buttram wanted to make sure I knew he was not suicidal, but his health was in terrible shape. At sixty-three, he was taking three heart medicines, and he was overwhelmed with stress and anger and fear. “The only problem with me is I have a heart, that causes a problem,” he said. “If you have no heart maybe you can survive in this world.”

The world Buttram means is the world of big processors.

Three processors—Tyson, Pilgrim’s Pride, and Perdue—are responsible for buying and selling almost every chicken in America. They are the ones who slaughter the chickens, pluck and gut them, chill them, and ship them to groceries and restaurants. There is growing evidence that the processors secretly coordinate with each other and do not compete with each other.8 They stay off each other’s turf. So in most parts of the country, farmers have no choice but to sell their chickens to one buyer. And in order to sell to that buyer, the farmer has no choice but to sign an arbitration contract, so that any dispute with his processor stays secret (I talk more about arbitration clauses in chapter 4). The same contract forbids him from talking to his neighbors about how much he makes per chicken, or any other aspect of farming. He must build his chicken houses to the processor’s exact specifications. And inside any given farm, you’ll likely find a million-dollar bank mortgage for that chicken house, meaning that, if the processor refuses to sell his chickens, the farmer will go bankrupt.

The processor’s control extends to every part of a farmer’s business. If he is in a Tyson region, he must use the medicines from Tyson and the lighting and watering schedule recommended by Tyson. He must use the advisors that Tyson recommends. He must agree with Tyson that there will be no fixed payment for his chicken. Tyson instead holds what they call a “tournament,” promising to pay farmers more when their chickens produce more meat than their neighbors’ chickens. The farmers, who are already forbidden to talk to each other, know that there is not a single price for a pound of chicken, but a changing one, and while they can see their own paycheck, they can’t compare it to others’.9

Farmers are liable if something goes wrong, and they must shoulder the full cost of failure, but they lack the freedom to make decisions. They lack insight into how the processor makes decisions, and they have to accept a high degree of uncertainty about how much they will get paid and why their payments change. It is a structure reminiscent of Jeremy Bentham’s panopticon, a vision of a jail designed to maximize control and quell dissent, where a jailer can see all the inmates, but the inmates cannot see each other. All contracts also give the processor the right to gather data from farmers and use it. Almost all contracts can be terminated with 90 days’ notice, though some farmers I talked to said that the companies ignore the 90-day rule when they want to get rid of someone.

Tyson—or Perdue or Pilgrim’s—is then in a position where it can experiment on farmers without their knowledge. If Tyson wants to try out a new kind of feed, it could force 5 out of 50 farmers in a region to use that feed. None of them will know the nature of the experiment because the terms of the contract keep them in the dark. If those five farmers produce skinnier chickens, the farmers will bear the cost of the experiment, and Tyson will simply pay them less. If Tyson wants to experiment with new dimming techniques (chickens are frequently kept in dark pens so they don’t destroy each other through stressed pecking), it can demand that half the farmers use the new techniques. It can use the results of the experiment for any purpose, but it does not have to share them with the subjects in its experiment. It can study the breaking points of farmers—when do they earn so little that they quit—and structure contracts to keep farmers just barely in business. While the chicken farmers are radically transparent to Tyson, Tyson’s choices are totally opaque. Buttram’s theory is that they purposefully keep 15% of the chicken farmers doing well and starve the other 85% so that they have enough examples they can trot to Washington, DC, the “15 percenters,” who can speak glowingly about their experience.

The political result is a transformation of citizens into subjects of experimentation and arbitrary power. The farmers are isolated from their neighbors by contract, are experimented and spied on by their processors, and live in fear of speaking out. Their situation involves a permanent precariousness; they know they can be devastated by one wrong move. They have no assurances that their chickens will be sold, no ability to bargain, and no solidarity or friendly—or unfriendly—rivalry with their neighbors. Forbidden from talking to the other businessmen and -women in their own industry, they are stuck in a state of deliberate paranoia and suspicion that can never be confirmed or put to rest. If they have a bad six months, was it punishment, luck, or a downgrade across the board? How would they know? A chicken farmer who speaks frankly and openly about the system, or his processor, risks all he has. While farmers may be free to argue about national scandals or international trade wars, they are silenced when their voices might matter the most to their own livelihood.

The social, political, and informational isolation makes people suspicious, fearful, subservient, and very angry. One farmer I talked to told me that more than one friend of his had dreamed about going on killing sprees against processors. In 2010, the Department of Justice held hearings around the country to investigate problems in the chicken industry. At first, some farmers lined up to testify. At one meeting in Normal, Alabama, with Department of Justice Chief Christine Varney, a long line of farmers formed, men and women, ready to tell their stories. But after the hearing, farmers who spoke out started getting bad chickens and bad paychecks, and many were forced out of business. After that, farmers kept silent because they were scared that if they spoke out, they’d be punished. Contract farming might as well have cut out the farmers’ tongues.

Buttram started a gas cooperative to bring down costs for farmers in his area, but he says this angered the local processor, who tried to get rid of both the co-op and Buttram. They terminated his contracts. When he moved into a related business, cleaning out chicken houses for other growers, they banned him from going on anybody’s chicken farm and threatened termination for anyone who used him.

This processor-control model—called chickenization, because the innovators came from chicken processing—has spread to almost all poultry and pork production. It is not driven by technological change. It is, rather, a direct result of changes in our antitrust laws. For most of the twentieth century, chickens were raised by farmers who bought feed from independent feed mills, bought chicks from hatcheries, and sold chickens to one of many different local processors. Each type of company sold their product on an open market. Farmers made choices about how to build their chicken houses, how to treat their workers, how to treat the animals, how big or small to grow, how much risk to take, what breeds to look into, and how to spend their Sundays.

Ronald Reagan changed all that. In the early 1980s, Reagan transformed antitrust policy and appointed hundreds of judges who gutted antitrust law. Under the direction of Bill Baxter, Reagan’s head of the antitrust division of the Justice Department, prosecutors stopped blocking horizontal mergers. A horizontal merger is the joining of two companies in the same market; today that might mean Nike merging with Adidas. Prosecutors also announced a radical change in the policy regarding vertical mergers—mergers between a company and a related company in a different field. A vertical merger today would be Adidas, the shoe company, buying a rubber manufacturer that they use to make shoes. Prosecutors adopted the stance that vertical integration, once looked on with trepidation, would lead to great efficiencies and lower consumer prices. In the rare case where the Justice Department sued to block a merger, Reagan-appointed judges interpreted the major antitrust statutes so narrowly that the statutes became little more than dead letters.

Chicken processors seized the chance to consolidate power. Tyson, Perdue, and Pilgrim’s went on a buying spree, horizontal, then vertical: first they bought up all the processing plants in a region, then they collected every company that had anything to do with chicken distribution. They bought feed mills, hatcheries, transportation systems, packagers, and marketers. Live chickens die if they travel too far, and dead chickens rot. Therefore, chicken farmers can only sell within a certain radius; if all the processing plants in that radius are owned by one company, a farmer has no choice but to follow the dictates of the processor to get the food to market.

We call them small-business owners, but a recent 2018 review of lending to chicken farmers concluded that the farmers should not be categorized as small-business owners (and therefore eligible for billions of dollars, collectively, in loans), because the processor, now vertical integrator, controls almost all aspects of production. “We found integrator control exercised through a series of contractual restrictions, management agreements, oversight inspections, and market controls. This control overcame practically all of a grower’s ability to operate their business independent of integrator mandates,” the inspector found.10

Lately chickenization has spread to beef, bringing with it fear and dismay. Joe Maxwell, a former Missouri lieutenant governor who now works with contract farmers, describes it as an erosion of civic freedoms. “When there is just one buyer,” he says, “you don’t have any rights.” Farmers cannot make choices about the treatment of their animals, the treatment of their land, or the treatment of their workers. They are stripped of moral agency. In Maxwell’s words, they are forced to choose between “giving up the values they have for the land, or los[ing] the land.” Some leave. Many go bankrupt. Others stay on as serfs.

There’s a particular moment that Maxwell has come to recognize, the moment when a chickenized farmer realizes the full extent of his impotence. It comes a few years after the excitement and joy of building a chicken farm or taking over a family operation. Maxwell describes it as a terrifying awakening. “The scaffolds have been built and you can see them from your cell … the other folks are in prison hearing the nails being driven.”11 Even if the farmer is still making a living, he can see the ways in which the corporate structure takes over all the decisions and stands ready to cut him out of his livelihood if he makes a wrong step.

The rest of agriculture is starting to hear those same nails. Unlike the chicken farmer, stuck with a carcass that needs to be handled within a narrow geographical radius, the commodities farmer—think corn, rice, wheat—can easily ship outside their region. One might imagine, therefore, that the corn, soy, wheat, and rice farmers might have substantially more freedom: their crops are nonperishable, storable, transportable. But while the commodities farmer in America faces different choke points, monopolies are still in charge. The lords of grain are Monsanto (which provides the seeds and fertilizer); Archer Daniels Midland (ADM) and Cargill (the big buyers); and John Deere and Caterpillar (which provide the equipment).

In theory, prices are set by the market. In practice, these merged companies have the power to set prices. After Reagan’s judges upended the old market rules, Monsanto followed the same process as Tyson: first it bought up all the seed companies, then it started buying vertically, in fertilizer and pesticides. In a new twist, Monsanto offered farmers huge incentives to buy Monsanto seed, but the contracts came with lock-in mechanisms, making it financially ruinous to use seeds from any other supplier.

Like Tyson, Monsanto now makes decisions that used to be the farmer’s. If a family wishes to switch to a non-Monsanto seed company, first they have to leave the field fallow for at least a year—not an option for farmers who live from paycheck to paycheck. Furthermore, a family isn’t allowed to use Monsanto seeds if they harvest those seeds themselves. Instead, they have to keep buying new seeds every year. Once a farmer stops buying a seed, they are not allowed to use it even accidentally, and Monsanto has been aggressive about policing accidental use, making it safer for farmers to stick with Monsanto, instead of switching to a different seed and risk getting sued.12

These contracts have depressed farmer income and increased Monsanto profits: to plant an acre of corn in 1990, it used to cost $100 for everything, including the fertilizer and the seed. Now it costs over $400 per acre.13 That figure does not cover the human cost of servitude, when a family is no longer allowed to make the most basic decisions for itself, or the material cost when a farmer is forbidden to innovate—to try for a higher yield or a better crop—or the environmental cost when farmers are reduced from true investors in the land to little more than inmates.

Even on his tractor, a farmer has no freedom: John Deere contracts require that the tractors be serviced by affiliates of the companies. In other words, you’re not allowed to fix your own tractor. And John Deere’s power is built on over 20 mergers, and the fact that it has made itself the fifth-largest agricultural lender in the country. It can issue credit to farmers on the condition that they buy tractors from Deere and not the competition. A third of Deere’s profits are now in lending, and it leverages its dominance in each arena to increase its dominance in the other. John Deere’s profits are up, farmers’ are down; during a recent downturn, when farmers struggled, Deere was doing just fine.14

To be clear, farming is not a business rocked by technological change, as whaling was rocked by natural gas, or typewriters by the personal computer. Farming, as an industry, is bigger than ever. People are eating lots of food—more than we ever have, per capita—and you would expect, just from going to a grocery store, or perusing the number of full restaurants on a Tuesday night, that farmers would be flush. They aren’t. Some of the biggest Fortune 500 companies may be in agriculture and are making huge profits, but farmers are poor and insecure.

I grew up in a rural community where people have been farming, typically on a small scale, for hundreds of years. My family raised sheep and chickens—and the rare pig and calf—for our own consumption, while neighbors on all sides made their living as dairy farmers, waking up to milk cows first thing in the morning and selling that milk to cooperatives. It was never an easy living. When I worked as a farmhand over college summers, the farmer I worked for was up before dawn and still running his tractor when the sun went down. To make ends meet, he drove a UPS truck in winter. But in certain basic ways he was free. He could choose what seeds to buy and how to plant them. He could fix his own tractor. He could sell to buyers he trusted. He had a passionate love of his land, of science, and of good crops. In the winters, along with driving a UPS truck, he would read up on all the newest developments in farming and science magazines, trying to grow a better product.

That was in 1985, when farmers were paid nearly 40 cents for every dollar we spent on food. Farmers in the same position today make less than 15 cents.15 Where has the rest of it gone? To those same few corporations, depriving farmers of security, dignity, and the freedom to be full citizens.









GIGOPOLIES

One hundred miles south of High Low Farm, in July 2018, four coffins sat out on the steps of New York’s city hall. They represented four taxi drivers, family men who had killed themselves after their taxi medallions—the expensive permits that allow a New York cab to operate—lost their value, thanks to the new tide of unregulated Uber cars on New York streets.

If you don’t live and work in a rural community, you may not have heard of chickenization, but like those taxi drivers, you may have been chickenized yourself. In cities and towns, we call it the “gig economy”—but it’s based on the same principles of monopoly. Seamless and Amazon are, to restaurants and to publishers and writers, what Monsanto is to growers of corn or soybeans. The real difference is cosmetic. In farming, monopolies usually justify their existence on the grounds of “efficiency”; in the service sector and the media, the false god is technology.

For that reason, before we turn to Uber, it’s worth examining the two ways people usually talk about the gig economy. Both describe giggism in essentially technological terms. Both are wrong.

One view is that the gig economy has freed the American worker as never before. The office worker is released, at last, from the nine-to-five grind of a Dilbert. The home cleaner is emancipated from a singular, tyrannical, and cruel boss. These workers are now free to sell their skills and experience to the highest bidder, creating an online reputation based only on their work. The freelancer chooses her own vacations and sets her own timeline. Where the old economy was closed, the gig economy is open. Where the old economy left few choices to the worker, the gig economy gives them options. Under this view, the gig economy unlocks unused potential and (in the extreme form of gig-boosterism) increases equality, because the middleman between seller and buyer is removed.

A second view holds that the gig economy is a tragedy, but a technologically foreordained one. Gig workers are necessarily atomized and powerless. They are lonely, isolated, and stuck, because the internet has inevitably led to a world where you can isolate particular needs and match them to a particular skill, where people’s skills are priced individually and sold separately. This disambiguation—the shift from jobs to tasks—has inevitably led to the isolated, powerless worker. A sympathetic Atlantic article on the rash of driver suicides led with the statement, “Technology has pushed a vulnerable, largely immigrant, population into an economically precarious position.” In this telling, technology is the agent of change and has removed the middleman at great cost.16

The first perspective is not only mistaken, it is upside down. Freedom is not given to workers, but to the monopolies that control their work. The second view, while more sympathetic and realistic about the nature of modern work, is also mistaken, and is arguably more insidious, because it invests technology with a superhuman, inexorable power of its own. Both views wrongly imagine that the function of technology is to remove the middleman, when in fact gig platforms replace a large set of regulated middlemen with a single intermediary. The purpose of these new intermediaries is to establish positions of power, choke points of control, after which they can identify ways to maximally extract wealth from any transaction, while taking minimal responsibility.

The modern gig economy is neither glamorous nor inevitable, and it hides monopolies behind the rhetoric of technology, just as contract farming hides a feudal technique behind the language of efficiency. The words you hear most frequently when reading about the gig economy are tech (which suggests newness), platform (which implies neutrality), and disruption (which implies taking down centralized power). As we shall see, all three terms are misleading. To quote Bhairavi Desai, the co-founder and executive director of the New York Taxi Workers Alliance and one of Uber’s most tireless opponents: “Our fight was never about the technology, it was about the business model.”17

Taxis were introduced to New York City in the late nineteenth century; they became affordable for working men and women—thus, part of the city’s infrastructure—in the late 1920s, when cars with unskilled drivers flooded the streets and desperate drivers actually fought each other for fares. The city was a snarled mess. Transportation became unsafe: an overworked driver in a poorly maintained car could kill you.

Enter Morris Markin, president of Checker Motors. In a bold effort to corner the New York taxi market, Markin bought up dozens of cab companies and created the biggest fleet the city had ever seen. Markin was also deeply embedded in local politics. He persuaded his friend Mayor Jimmy Walker that, in the name of safety and efficiency, the city should “sell a single franchise to one company to operate all the cabs.”18 This sort of private-public partnership was very fashionable during the administration of Herbert Hoover, a former engineer who believed passionately in centralization. The single-franchise model—with one big business controlling traffic and wages—gained traction, and Checker Motors flourished until a state-led anti-corruption investigation revealed that Markin’s associates had bribed Walker’s administration to get the monopoly.19

Mayor Fiorello La Guardia took over in 1934 with a promise of cleaning up corruption. He created a new legal regime for taxis, a version of which New York City lived with for 80 years. It was grounded in six principles: providing reliable service, keeping out monopolies, stopping corruption, preventing congestion, promoting safety, and ensuring that drivers could make a decent living. It introduced licenses, which protected passengers by ensuring that all cabs were certified and regulated. It protected the city by restricting the total number of cars on the street. And it protected drivers from monopoly bosses like Markin, dividing medallions (taxi permits) between those who owned the car they drove (42%) and those who owned fleets of cars (58%).20

As the new law declared, “The taxicab industry must be safeguarded against the ultimate possibility of monopolistic control.”21 The medallion system spread power among a wide range of taxi owners. This gave the drivers bargaining power. A driver unhappy working for one fleet owner still had hundreds of other fleet owners to whom he could sell his services. Although the system was far from perfect and could be open to abuse by medallion moguls like “taxi king” Gene Friedman, it led to the cheapest taxis in the country, a relatively uncongested city, and decent pay for drivers. Then Uber came to town.

Uber arrived in New York City in 2013, and in the early years—echoing a Monsanto tactic—paid big bonuses to attract drivers. At the same time, Uber undercut New York City taxi rates, which at the time were the lowest in the country. Drivers flocked to Uber. So did riders. In less than three years, Uber displaced cabs and became the dominant mode of for-hail transportation in New York City.

How did they get around city regulations, so ingeniously designed to balance the interests of drivers, customers, and everybody else?

First, Uber simply broke the laws. CEO Travis Kalanick encouraged drivers to engage in what he called the “criminal misdemeanor” of hacking without a permit. And not just in New York. “Uber Policy Whitepaper 1.0” of 2013 made it company policy to test local enforcement by breaking local laws wherever Uber opened up shop.22 At the same time, Uber openly developed software whose only purpose was to evade law enforcement, to make it harder to bust unlicensed drivers.

Second, Uber leveraged their new market share to push through new laws. It spent millions on lobbying mayors and city councils. It also gave heavily to nonprofits, including the New York Urban League and the National Action Network. Uber even hired a consulting firm that bullied drivers into arguing against their own interest. As the drivers described it, you’d get a call that you were about to be “patched through” to a city council member, then you’d be told what to say. “It felt like a company town,” Biju Mathew, a co-founder of the Taxi Workers Alliance, told me. “Everywhere you could sense their power.”23

Finally, Uber engaged in predatory behavior. Predation, in the legal sense, is when a company tries to drive out competition in order to monopolize, either by undercutting prices or by overpaying for assets, including workers. Uber has been losing money hand over fist for years—nearly $3 billion in 2016, and $4.5 billion in 2017. It does so to dominate the market—that’s why Wall Street gives it a long leash. Predatory behavior used to be illegal, it is the classic stage one of any monopoly bid, but Uber isn’t that worried about lawsuits. Post-Reagan prosecutors rarely bring predation cases, and the post-Reagan judiciary makes them hard to win.

Uber set out to own the territory of New York City the way Tyson owns swaths of Arkansas. Once you control a market, you can set prices, extract wage value, and vertically integrate with other companies to create more control and more extraction. In the case of Uber, that means paying workers less and charging passengers more. Desai explains it this way: “Once you monopolize, you don’t ever need to show up at the table.”24 Because you own the table. That is why investors are willing to risk so much, for so long, if a CEO can persuade them that a monopoly is on the horizon.

Uber hasn’t succeeded in making money yet. After its IPO in May 2019, its value plummeted. Unfortunately, it is bringing drivers down with it. Within five years, Uber had managed to reduce drivers’ pay from an average of $14 per hour to less than $12 per hour, all while driving up the price of a taxi ride.25

The drivers who switched to Uber found themselves in a situation very different from a taxi driver’s. Technically, the driver was a free and independent contractor. At the same time, he was wholly subject to company decisions and whims. The driver was responsible for the car, for insurance, and for any criminal or civil infraction, but the company called all the shots. Drivers could be “deactivated” for a single, uninvestigated complaint or for no reason at all. One driver was deactivated because he was attacked by a passenger and called the police. The company described this as a “safety issue” and kicked him out of the network.26

When the company first came to New York, it offered drivers an 80% cut on every fare. Driver value was tied to the value they created. No longer. Now, a passenger agrees to a base fare (set by Uber), and drivers are paid a fee according to their distance and time (also set by Uber), but—just as in contract farming—the ratio between these two is hidden and constantly changing. Growing evidence suggests that Uber is sometimes keeping not 20% or 25%, but up to 60% of the fare. Just as in contract farming, Uber hides all the data it collects from its drivers and experiments on them without their knowledge or consent.27

And it all happened so fast because the technology was dazzling. Is dazzling. You push a button and a car appears? Those of us who remember trying to hail a cab in the cold and rain will never get over the marvel of it. The technology is genuinely innovative and great. But despite public relations that might make you think otherwise, the idea for this application wasn’t invented by Uber. Most car services—including New York taxis—were moving in the direction of e-hailing before Uber entered the scene. At the most, Uber hastened the adoption of e-hailing by a year or so. You don’t need monopolistic control for an application to work. It can easily work inside a regulated, licensed medallion industry: either all drivers use one app that a city buys into, or regulated, licensed drivers choose among different apps. Uber successfully sold the idea that, if we wanted to use our phones to get a taxi, we needed to destroy 80 years of anti-monopoly laws. This was a giant lie.

For those thousands of taxi drivers who put their life savings in city-issued medallions, the result has been ruinous. For the rest of us, it’s meant lower wages, higher fares, and longer driving times, with whole arteries of the city reduced to twice-daily traffic jams.28

For-hail drivers in New York City are a hardheaded, politically active group. When Donald Trump passed his travel ban targeting Muslim countries, for example, the New York Taxi Alliance immediately began picketing at JFK Airport (94% of the workforce is made up of immigrants). In my experience, taxi drivers have no sentimental affection for traditional fleet owners, or for Lyft or Uber. Each one is just another boss.

Yet the drivers I talked to—Uber drivers, taxi drivers—all describe Uber’s recruitment as a bait and switch that left them feeling fleeced, angry, and more than a little depressed by the focus of the left. The left has been concentrating very hard on raising the minimum wage while ignoring the rise of a company like Uber, which is explicitly designed to extract all value and power from drivers. Drivers worry that winning policy fights but losing power fights will lead to the long-term decimation of both power and policy.

One day in particular stands out to Biju Mathew, the taxi driver quoted earlier. It was a perfect midsummer day in New York City. Highs in the low 80s, lows in the 70s, sunny, with thousands of workers jubilant at a mass rally, many of them weeping in triumph. After years of walkouts, six a.m. rallies, and heart-wrenching testimonies before lawmakers, the state legislature announced that it was abolishing the $8.75 per hour poverty wage for fast-food workers and would raise the minimum to $15. The Fight for $15 victory was a turning point, one of the greatest labor victories in decades. It showed how non-unionized workers could win hard fights.

On the same day—July 22, 2015—at almost the exact same hour, in the streets of every borough of New York City, in yellow and green taxis, in Ubers and Lyfts, there was a collective cry of anguish—texts and calls buzzed from driver to driver. The same morning of the epic Fight for $15 victory, Mayor Bill de Blasio announced that, after a yearlong fight, there would be no cap on the number of Uber drivers. The principles La Guardia championed had lost. Uber had won. The supposedly progressive mayor had sold the drivers out. And he had done so under cover of the Fight for $15 victory. As when the Supreme Court recognized marriage equality in the same week that it struck down the key provisions of the Voting Rights Act, the timing did not seem accidental.

Mathew sees the fight with Uber as part of a larger fight in our economy: in the new model, when it comes to wages, we may be able to win minimum-wage fights, but those numbers could also come to represent the maximum wage, because the new platforms squeeze everything out of every worker once they have monopoly control. “The floor is becoming the ceiling,” he says.29









THE CHICKENIZATION OF EVERYTHING

This is the future of work, not just for food and taxis, but for huge swaths of our economy.

Consider the growing chickenization of restaurants. The future of eating is home delivery. Digital ordering has grown 300% faster than sit-down eating since 2014, according to one report. Today, delivery accounts for 10% of restaurant sales. As of 2016, 64% of restaurant food was eaten somewhere other than the restaurant. Increasingly, those off-premise meals are ordered through an app.30 Delivery apps have become a crucial part of the restaurant business—in 2013, Grubhub merged with Seamless, and they too have been in a race for market domination. Their two main competitors are DoorDash and, yes, Uber.

The platforms charge between 15% and 30% commissions, taking away money that used to go to the restaurants, and justifying it on the grounds that they are expanding the customer base. The platforms keep the data on customers’ names and phone numbers, leaving restaurants with no way to build direct relationships with customers. Restaurant owners have no real choice but to comply. “Grubhub has such huge market share that to say no, a lot of them feel like they’d be missing out on a lot of business,” Melissa Autilio Fleischut, president of the New York State Restaurant Association, told a New York Times reporter. “I don’t know of any restaurant who says, ‘I’m not going to do it through these apps.’”31 As the market calcifies, and the ratio of delivery to sit-down rises, the rates may rise.

To stay in business, restaurants may pay their own workers less. They may cut corners on food. If Seamless vertically integrates with a ketchup company, restaurants may find that access to Seamless depends upon using Seamless Ketchup, or sharing sensitive data. If they protest, they may find themselves delisted from these central platforms. Customers don’t benefit either; Grubhub already charges restaurants higher commissions in exchange for better visibility on the platform, meaning that restaurants are spending their narrow profit margins competing with each other for space on Grubhub, instead of competing on quality.

Tens of thousands of tiny nodes of small-business owners in America are facing similar threats. For decades, Korean American families have run dry-cleaning small businesses in American cities. Now, they face competition from well-funded startups, like FlyCleaners and Cleanly, who are racing to become the middlemen—the platforms putting themselves between the dry cleaners and customers, and taking a cut from the dry cleaners, while forcing them to obey the new platforms’ standards.32

At the same time, franchising is increasingly looking like a version of chickenization. The franchise model in America—used by McDonald’s, IHOP, Quiznos, and others—was once a way for business owners to use the value of a national chain to create their own business, with autonomy. Here too the model gives increasing control and profit to the franchisor, leaving the franchisee with more risk and responsibility. The franchisee takes on the debt, but McDonald’s tells the franchisee precisely how to run their restaurant, with temperatures, layout, and prices all dictated from above. The one area of freedom given franchisees is how much—or rather how little—to pay their workers. McDonald’s micromanages the work, and has the information capacity to be able to experiment on franchisees, but blames the franchise owners for poverty wages. When Fight for $15 organizers protested McDonald’s, the company argued that it was not responsible for the choices of its tens of thousands of franchisees.33

Silicon Valley likes to call this decentralization. It is, in fact, the opposite. Power is centralized. Money is centralized. Decision making is centralized. The only things decentralized are labor and risk, and these take place under constant one-way surveillance. As a farmer innovates, that innovation is no longer something he can take advantage of, but something that Monsanto can. One former Monsanto engineer put it this way: “If you inadvertently teach Monsanto what it is that makes you a better farmer than your neighbor, it can sell that information to your neighbor.”34

All models of chickenization rely on intensive collection of data. Seamless collects data on deliverers. Bayer/Monsanto has made purchasing data companies a priority and has spent billions to acquire data analytics firms. John Deere uses its tractors to spy on farmers, collecting information on crop rotations, weather patterns, soil nutrients, and yields. With growing concern about data, some people are suggesting that we need to establish a clear premise of data ownership. There are good reasons to do so, but it will not and cannot change the contract model. Even if a contract stipulates that the farmer, driver, or merchant “owns” the data, the company (Deere, Monsanto, Uber) will always make sure it can use that data however it likes. And because the company’s surveillance is all one way, it is the only one in a position to connect the dots between one farm or car and a million others.

Surveillance and power go hand in hand, each reinforcing the other. The surveillance is already extreme—following every turn of a taxi driver, or every heat change of a chicken house—and is on track to cover all aspects of independent work, as censors listen to conversations, gather keystrokes, judge emotion, and identify ways to extract more value from the business that depends on them.35 In 2018, the largest education company in the world, Pearson, a monopolist in testing and education software, proudly released a study that showed that they had been using students as guinea pigs to test products. The company randomly embedded different psychological messaging in some versions of its software programs, but not in others. At 165 colleges and universities, 9,300 students were unknowing subjects of the Pearson experiment during the spring of 2017.36 All the students used MyLab Programming, a product that is supposed to help students learn material tied to a computer-programming textbook. Some students received “growth-mindset” messaging; others did not. The students were totally unaware of their involvement in the test, which gave an advantage to some and a disadvantage to others.

The National Chicken Council, the official lobbying arm for Tyson, Perdue, and Pilgrim’s, is proud of the contract farming structure. They hold up the broiler industry as a model that will “characterize U.S. agriculture in the future.” Its chickens are, as the council likes to put it, “cage-free,” meaning that they are “raised in large, climate-controlled and ventilated barns, where they’re free to move about, interact with other chickens and have 24-hour access to fresh food and water.”37 It is a low standard for freedom, and not only if you’re a chicken.
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Big Tech’s Governmental Ambitions



From our earliest days, Mark used the word ‘domination’ to describe our ambitions, with no hint of irony or humility.

—Chris Hughes, co-founder of Facebook1



In March 2018, the New York Times, the Guardian, and the Observer of London published an astonishing story. A private company, Cambridge Analytica, had used weaknesses in Facebook to access the private information and psychological profiles of 87 million people. It was one of the largest data leaks in American history, and, because Cambridge Analytica sold its data to be used in election campaigns, it called into question the integrity of the election processes. It meant that Facebook had been systematically violating user agreements and sharing people’s private information, and that these violations might have changed the outcome of several very important elections.

Congress demanded an investigation. Facebook CEO Mark Zuckerberg reluctantly showed up, agreeing to answer questions for exactly one day, no more. He sat on a booster seat, pale, rigid, vaguely impatient. Over one hundred cameras surrounded him, surveilling and documenting the surveiller and documenter. Two centers of power confronted each other: the slight, 33-year-old billionaire and the 40 senators. Of the two adversaries, the billionaire was the more formidable, the more famous, and the more influential in the lives of the citizens of the country. The recent policy choices he had made about privacy, journalism, and anonymity were treated by most journalists as more weighty than many, if not most, of the recent policy choices made by the men and women questioning him.

According to one study, half of 18- to 24-year-olds go on Facebook when they wake up, before they do anything else. At least 350 million photos are uploaded to Facebook every day. Every day, over 1.1 billion people use Facebook on their phones, spending on average 20 minutes per visit.2 Like the post office or the telephone in the nineteenth and twentieth centuries, Facebook and its subsidiaries Instagram and WhatsApp are not only ubiquitous, but necessary for participation in modern life. You cannot operate a business, you cannot run a charity or a political campaign, you cannot publish a magazine or make a public argument without them. Zuckerberg’s editorial choices currently shape the lives of most Americans.

Just because it is ubiquitous does not mean Facebook is good for you. Frequent users are three times more likely than nonusers to feel isolated and to struggle with their mental health. And for good reason. In the words of programmer Tristan Harris, social media is “a race to the bottom of the brainstem,” because the ad-based business model trains the company to find every reason—shame, anxiety, fear of missing out—to keep people on the website as long as humanly possible. Facebook designers program the website to make it more likely that you’ll scroll on Facebook than sleep.3

Facebook has built its power by spying on and killing its rivals. For instance, Facebook was caught paying teenagers $20 per month, plus referral fees, to install spyware that let Facebook observe their online activity—including chats, videos, even encrypted material. Participants were also asked to share their purchase histories, via screengrabs. As TechCrunch reported when it broke the story, Facebook engages in this sort of spying in order to spot potential competitors and swallow them up.4 In 2012, Facebook paid $1 billion for Instagram. In 2014, it paid $22 billion for WhatsApp, a five-year-old company with roughly 50 staffers. This was the largest amount paid out by any venture capital–backed firm in the nation’s history;5 it was not spent on talent, or on data, but purely on power. Facebook needed to stop WhatsApp from posing a threat to its dominance.

This strategy—possible only because we have not been enforcing our antitrust laws—has made Facebook untouchable. When the news of the Cambridge Analytica data leak came out, people threatened to boycott Facebook. But where to go? Leaving Facebook to use Instagram or WhatsApp would be like walking from one room of Zuckerberg’s house to another.

For all these reasons, one might have assumed that Zuckerberg would be greeted in the Senate as a usurper. After he finished the opening statement, a thousand reporters around the world sat, fingertips on keyboards, waiting to see what would happen when the senators bore down on the young man who owned most of our personal information and profited off deciding what we should think about, read, and buy.

Democratic Florida senator Bill Nelson asked the first question. Leaning over his desk in an avuncular power pose, he warned Zuckerberg that if Facebook did nothing to self-regulate, Congress would have to act.

This opening sally set the tone. One after another, senators made speeches of concern, asking Zuckerberg for his help in restraining Facebook’s bad practices. Many used the word “support,” as if addressing a fellow lawmaker. Senator Amy Klobuchar thanked him for “the support that you have given to the Honest Ads Act bill that you mentioned.” Senator Ed Markey asked him to support a child online privacy bill of rights. Senator Todd Young asked him to support a universal privacy platform. Later in the hearing, Nelson said, “I think you are genuine. I got that sense in conversing with you. You want to do the right thing. You want to enact reforms.” Needless to say, “enact reforms” is the language of government, not corporations.

The senators were treating Zuckerberg as the governor of a separate country: Facebook. They came in peace.

As I watched this hearing, I kept thinking of the 1950 Kefauver hearings on the Mafia. When the Senate hauled the mob boss Frank Costello before Congress, they most pointedly did not ask him whether he would support enhancing RICO (Racketeer Influenced and Corrupt Organizations Act) penalties or the use of wiretaps to expose criminal conspiracy. They asked about money. They demanded particulars. When they insisted that he reveal his net worth, and he refused, he was found guilty of contempt of Congress and he went to prison.

In contrast, Zuckerberg was treated like the Senate’s own boy king, a slightly unseasoned monarch whom they wished would curb his rasher tendencies. It felt less like an investigation and more like a scene from Game of Thrones.

Even before the hearing began, the terms of power had been set. Zuckerberg was not there on the people’s terms, but his own: one day only, 40 five-minute questions, and an assurance that no single line of questioning could take hold—as if there were not any other way to conduct an investigation. Fractured and confused by design, the hearing was a beautifully calibrated performance, put together by Joel Kaplan of Facebook, to show that Zuckerberg, not Dick Durbin or Lindsey Graham, held power in America.

At one point, Senator Graham—who understands the TV spectacle of a hearing as well as anyone alive—asked Zuckerberg whether Facebook was a monopoly.

Zuckerberg said that he didn’t “feel like it” was.

When Shakespeare’s Richard III was asked by his old friend Buckingham for a promised favor, the king answered that he was “not in the giving vein today.” When one is a monarch—or tyrant—hard questions can be answered by sharing feelings, not facts. As data journalist Julia Angwin put it, “Mark Zuckerberg isn’t going to run for President, he is already President.”6

And this is not by accident. Indeed, Zuckerberg is so open about his governmental ambitions that it’s confusing, like a dinner guest who enthusiastically mentions that he’s planning to rob you after eating your meal. “In a lot of ways Facebook is more like a government than a traditional company,” Zuckerberg said, explaining in a March 2018 interview with Vox’s Ezra Klein that he thought the task of Facebook was to “set up a more democratic or community-oriented process that reflects the values of people around the world.”7

These ambitions go back years. In 2009, Zuckerberg claimed that new terms were more than just rewriting the terms of use, but were “designed to open up Facebook so that users [could] participate meaningfully in our policies and our future.”8 He then launched a series of failed “referendums,” importing the language of government to describe how he asked customers questions.

In early 2019, he announced plans for a global digital currency, Libra, an effort to transform financial services and payment systems around the world. Libra would be backed not by a formal government, but by over two dozen major companies, including many of the biggest monopolists—Visa, Mastercard, Lyft, and Uber. Facebook and other members of the Libra Association would earn interest off the money that users kept in reserve.9

In the fall of 2020, Zuckerberg plans to install a judicial department of Facebook, an oversight board that will make binding decisions about what content should and shouldn’t be allowed. In initial form, there will be between 11 and 40 board members who will serve a fixed term. The board’s announced contours keep shifting: as initially proposed, it will be able to request information from an advertiser or customer, interpret Facebook standards, ask Facebook to take content down, and issue written explanations for its decisions.10 While these forays into formal, quasi-legal procedures might seem salutary—at least Facebook may start to explain why it takes things down—they show the degree to which Facebook sees itself as a parallel, independent power, equal or superior to that of the governments of the countries in which it operates.

To explain these decisions in terms of money is to miss something important. The will to power is connected to the desire for material accumulation, but it is made of something different, and Zuckerberg clearly has it. The ability to affect the lives of everyone on earth, to know everything about them, to shift elections, to change the practice of democracy—these are not unforeseen by-products of a business plan. They are not accidents. They are the point.

It is crucial that we understand Zuckerberg, and monopolists like him, as seekers of political power, for it is only through political action that they can be tamed. It also helps us understand their behavior, which can impress us with its lordliness and make us feel that they are, indeed, in on a secret, imbued with a genius, afflicted with a condition that makes them somehow different from the rest of us. They are different. And it isn’t a matter of genius. The psychological literature is clear on this point: People in power are more likely to interrupt, to look away when others speak, to touch others inappropriately, to say what they want, to take risks, “to eat cookies like the Cookie Monster, with crumbs all over their chins and chests.”11 They are more likely to be rude, hostile, and humiliating. They are more impulsive, more self-centered in their choices, which they make obliviously, because they are less able to read other people’s reactions. People in power rely more on stereotypes when making judgments about others, with less awareness of unique or individual traits. They aren’t good at describing the interior life of others, and are bad at guessing what others want and feel.

It isn’t simply that aggressiveness helps a person become powerful, or that rudeness helps you rise to the top. Power changes us; even those of us who are, by nature, loving, sympathetic, and nurturing. As one researcher put it, “The experience of power might be thought of as having someone open up your skull and take out that part of your brain so critical to empathy and socially-appropriate behavior.”12 When a leader is elected for his social intelligence, the very fact of being elected can leave that intelligence damaged and bruised. But when leaders receive their power through a democratic election, they at least have to try to understand the wants and needs and pain of their electors. Power acquired by chance—by business smarts, by inheritance, by merger—has no need of these niceties; it answers to no one.








AMAZON

Perhaps the psychopathies of power help explain how Amazon can treat its workers so badly. Bathroom breaks are so short that workers tell stories of having to pee in bottles, making the trash cans reek of piss. Warehouse workers have reported both extreme heat—over 100 degrees—and extreme cold—below zero.13 The National Council for Occupational Safety and Health lists Amazon as one of its “Dirty Dozen” most dangerous places to work in America, detailing how workers “suffer injuries—and sometimes lose their lives—in a work environment with a relentless demand to fill orders and close monitoring of employee actions.”14 One worker described how the monitoring “created a constant buzz of low-grade panic, and the isolation and monotony of the work left me feeling as if I were losing my mind.”15 Part-time workers get no health benefits and are subject to strict quotas for time off: one woman was allegedly fired for taking just an hour more than her allotted three-day bereavement quota after her mother-in-law became severely ill and died.16

Jeff Bezos is less publicly poetic than Zuckerberg about his ambitions to govern. What he has said is that he likes to be depended upon. “I have realized about myself that I’m very motivated by people counting on me,” he told an interviewer. “I like to be counted on.”17 To achieve that end, he is repurposing American infrastructure.

Until 1972, Wilmington, Ohio, was a military town, home to Clinton County Air Force Base. Wilmington was and is small, but the base had eight industrial buildings, some bigger than one million square feet, and room for a fleet of 747s. In 2019, Amazon turned that old base into an “air gateway,” with thousands of semitrailer trucks and at least 50 commercial airplanes. Amazon is making itself at home where government used to be. As everyone knows, Amazon is developing drones that will fly at 400 feet, detect obstacles in the air and on the ground, and deliver packages. Less well known is that these same drones will gather data, and that this data will be sold to local and state police departments. Ever since the U.S. government started hosting data and computing resources on a cloud, Amazon has dominated the provision of cloud services to the government; 62% of the highest-level authorizations go to Amazon.18 And throughout the last five years, the scope of its cloud computing services has exploded. It runs between 1.5 and 1.6 million servers, used by companies like Reddit, Pinterest, and Expedia. Netflix competes with Amazon for video streaming audiences, but depends on Amazon for the cloud.

Amazon is not just a store. It is not just an internet company. It is not just a platform. It is not just a transportation system. It is a vast infrastructure machine with an ambition to take over the body and soul of the country: the postal service, the trains, the trucking operations, the places we store our data, and our politics. “Bezos has designed his company for a far more radical goal than merely dominating markets,” Stacy Mitchell, the executive director of the Institute for Local Self-Reliance, wrote in 2018. “He’s built Amazon to replace them. His vision is for Amazon to become the underlying infrastructure that commerce runs on.”19 Writer Josh Dzieza went deep into the world of Amazon sellers in a story for The Verge, and found that Amazon is a “quasi-state” for its six million sellers: “They rely on its infrastructure—its warehouses, shipping network, financial systems, and portal to millions of customers—and pay taxes in the form of fees. They also live in terror of its rules, which often change and are harshly enforced.”20 Using data taken from its sellers, Amazon even competes against them with its own set of brands, called AmazonBasics.

One way to understand the Amazon marketplace is as a big chicken processor, where all the sellers are chicken farmers. But the scope of Amazon’s chickenization regime is at another level of magnitude. While only one group, chicken farmers, relies on Tyson to get to market, almost every producer of consumer goods needs to be on Amazon. Sellers on Amazon have no choice but to sign the contract Amazon puts in front of them, use the techniques Amazon demands, and share all the information Amazon wants. Over 60% of searches for products begin on Amazon.

Of every dollar spent on Amazon, 30 to 35 cents goes back to the company in the form of commissions and advertising.21 How can it get away with taking a third of the profits on any sale? Simple: Amazon controls the search results. When a customer types in a search term, Amazon decides where a seller’s product shows up. The most important search result for any seller is the buy box: If a product is listed in the buy box, it will sell. If a product is buried in search results, it will not sell.

Amazon has total control of that box, and has refused to share its methods for determining what goes there (beyond the usual handwaving about it being “what people want”). One thing sellers have learned, however, is that buying Amazon-provided “advertisements” makes search results go better, and makes access to the buy box more likely. That sounds, at first blush, like the normal market: if you advertise, things go better. A closer examination reveals that “advertising” on Amazon is essentially just paying for placement. One seller of a well-reviewed air hockey table told the Washington Post that he was consistently in the top three search results for years, until Amazon introduced sponsored ads. Then he saw his product plummet in placement, even in the free, unsponsored placement. He ended up spending $5,000 to $10,000 a month in advertising to get back where he had been before.22

The resulting system is the opposite of a competitive market—it’s a kickback regime. Amazon sets up an allegedly neutral system, and then charges fees to game that system, calling those fees “advertisements.” Sellers compete over how much they can pay Amazon to get access to consumers. Recently, Amazon has launched a new means of extracting value from its vendors. For several thousand dollars per month, Amazon offers them a 1-800 number to help deal with everyday problems like fraudulent orders. If you sell through Amazon, this is the only way to get a live person on the phone. Many sellers, and independent experts, suspect that those who pay this fee get a leg up in search results, too.

The same model may be at play when it comes to Amazon shipping: a business that sells on Amazon recently sent a 62-page letter to lawmakers laying out the case that Amazon forces sellers to either use its shipping service—at significantly higher cost and worse performance—or be punished in search results. The same week, the Institute for Local Self-Reliance released a report showing how Amazon rigs its own algorithms to force sellers to use fulfillment-by-Amazon.23

There is too much we don’t know. The uncertainty creates fear and anxiety among sellers, and a cottage industry of experts whose job it is to navigate this simulacrum of a market. Since nobody knows how Amazon does its rankings, many vendors have decided that the safe bet is to pay up, even it if means participating in a grand-scale protection racket.

What we do know is what Bezos has said about competition— that “[y]our margin is my opportunity.”24 He has consistently applied that principle to the companies that depend on him, using his position to suck up the margin of any company whose goods are sold on Amazon. Amazon has also sucked up the margins of power, and can now tell America what kind of businesses it can run. In an open retail market, merchants or manufacturers can choose to pay workers decently. They can weigh profits against other interests, like giving workers additional benefits or supporting local community projects. But if Amazon knows how much a company can make if it pays minimum wage and exploits workers, it can set fees for prime access at the breaking point for that company. Not only does Amazon follow the bare minimum of all labor laws, and pay the bare minimum of taxes; because it is the primary regulator of most consumer products in America, it can require the same of the merchants who use its service.

A few years ago, Amazon got in a fight with the publisher Hachette. To punish Hachette for objecting to terms in a contract, Amazon shifted the web displays for Hachette-published books and made sure they arrived two weeks later than other publishers’ books. As Lina Khan and I wrote, a single seller of books is “capable of exercising arbitrary power over the content of our books—akin to censorship power of government.”25

During another contract negotiation, Amazon punished the publisher Macmillan by turning off its “sell” buttons altogether. One might have thought that other publishers would have loudly objected, but they had already been chickenized by Amazon and kept their mouths shut out of fear.

If Bezos treats his vendors as competitors, he refuses to tolerate any actual competition. When Zappos threatened Amazon in the shoe market, Amazon sold shoes at such low cost that Zappos was forced to sell out—and merge with Amazon. When Quidsi, the parent company of Diapers.com, started developing a strong market for diapers, Amazon bought Quidsi and shut it down.

If we see things through a strictly economic lens, we see Amazon as a company, separate from Jeff Bezos, the man. But that lens fails to understand human nature. Although there is every reason to believe that Washington Post editor-in-chief Marty Barron is honest when he says that Bezos has never pushed a story, there is something very troubling about the most powerful monopolist in America also owning the newspaper of record in the capital city of the United States. Sooner or later, when the stakes are high enough and when the issue is sufficiently divisive, the owner is the one who calls the shots.

There is perhaps no better symbol of Bezos’ governmental ambition than his space project, Blue Origin. It even has its own coat of arms. When Alan Shepard and John Glenn went to space in in the early 1960s, they did so working for NASA and piloting rockets built by the public. By the end of 2020, Amazon will send paying customers into space on the rocket ship New Shepard. The air force has already paid Amazon $500 million toward the development of its next passenger rocket, New Glenn.26 The last time “new” was being thrown around this way, it gave us New England, New York, and New Hampshire—and a new government for a new world. Bezos wants to go to the moon in the next five years, but that’s just the beginning: he wants to build colonies for future generations to live, orbiting in space.

Once we look at things through the lens of power, we see that the Wilmington project that I mentioned at the start of this section is not a separate commercial gambit from Amazon Web Services, AWS, or from Amazon’s chickenization project or Blue Origin; it is part of the massive game of Risk—of power—that Bezos is playing out across the country. In 2017, Amazon ran a tournament, asking cities to make the argument for why they should be the next Amazon headquarters. It promised 50,000 jobs and $5 billion or more in investment to the winning city. In response, over two hundred cities put on dog-and-pony shows for Amazon. In the process, the cities opened up their vaults of data, sharing with Amazon executives precious information that few companies have access to—all the key information about their infrastructure and transportation, employment and patterns of commerce. The 20 finalists shared even more information, using countless public hours to break down every detail for Amazon’s perusal.

After Amazon reneged on its promise of a single headquarters, instead picking both New York and Virginia and demanding massive subsidies from both, New York balked and Amazon suffered a very public fit of pique. But if we see Amazon as seeking information with which to govern us, the point may not have been the headquarters; it may have been the top-level access to the keys of all the cities of the country that it seeks to govern. Access and obeisance. Amazon watcher Stacy Mitchell astutely noted that one goal of the exercise was, clearly, to force a massive public display of subservience: the cities were all putting on shows for royalty.27









GOOGLE

Of the big three tech giants, Google is already the most embedded in the power structures of our country. Google’s power lies in its ability to manipulate the flow of information, to shape what we know and learn about the world. It shapes and surveils our thoughts through the questions we ask, whether those are questions about ideas or about routes to a destination. Most of the time, Google has every incentive to make sure that the search results are as neutral as possible, and that they meet the needs of the searcher. But not all the time. Whether it is 1%, 5%, or 10% of the time, Google is not operating as a neutral search engine, but as a conglomerate, interested in preferring its own content.

Google search uses its power to prefer Google products. The European Union has fined Google three times since 2017, most recently $1.7 billion for imposing unfair terms on companies that used its search bar on their websites in Europe. Google apparently chooses to pay the fines instead of following the law.

Google, more than even Facebook and Amazon, is an agglomeration of companies. In 2001, Google snapped up one company per week. Most companies it buys, often for billions—like YouTube, Android, DoubleClick, and Waze. Others, it simply copies. A few years ago, Google approached a company that had been meticulously scraping data to determine celebrity net worth. The company had 12 employees and decent traffic; Google asked the owner for permission to use their findings. The owner was puzzled. As he told reporter Adrienne Jeffries, “It’s a big ask. Like, ‘hey, let us tap into the most valuable thing that you have, that has taken years to create and we’ve spent literally millions of dollars, and just give it to us for free so we can display it.’”28 He said no. Google went ahead and did it anyway. The data company collapsed.

In 2017, Google spent more on federal lobbying than any company in the United States, and in 2018, it spent even more—$21.2 million.29 That’s more than enough to saturate the society of DC. Lobbyists are everywhere: at the office buildings, at parties, talking to journalists, forming a massive social and information network seeping into the structure of the city.

Indeed, more than either of the other two giants, Google has burrowed deeply inside the intellectual leadership of the country. As a result, its power can seem natural instead of artificial. It funded Harvard’s Berkman Klein Center for Internet and Society in the mid-2000s, gave $2 million to fund the Stanford Center for Internet and Society in 2006, and has funded countless conferences and events. It has recruited and cultivated hundreds of law professors who support its views.30 And it does not react kindly when those views are questioned. In 2017, a group of eight researchers working with the New America Foundation—a think tank heavily funded by Google founder Eric Schmidt—issued a brief statement praising the European Union for having fined Google on antitrust grounds. Google lost no time in making its displeasure known: within 72 hours, Anne-Marie Slaughter, the director of New America, had written a letter demanding that all eight team members resign. (I know: I was one of the eight.) This was a gross enough violation of intellectual freedom that it made the New York Times, and New America got a black eye for kowtowing to donors. But Google may not have minded the publicity. After all, it put a body on the street. Google may want to be loved by academics, but like Machiavelli’s prince, it will settle for being feared.

And like all would-be tyrants, Google takes an existential interest in the education of its future subjects. At least 30 million children use Google products in schools. Google Classroom is so pervasive that Google can elevate or demote pedagogical practices around the country by making decisions about what apps to feature. Chromebooks are dumped into classes en masse. These donations are not profitable, but they do serve a purpose: they exist to collect information, just like that other “free service,” Google Maps. In 2019, Google for Education partnered with Pearson, a monopolist in testing, giving Pearson preferred status and Google a way into hundreds of millions of children’s homes.

Google has already created a new kind of public infrastructure based on surveillance: Google Search. Now it is trying to embed surveillance into the old forms of public infrastructure—including our public spaces. In New York City in the last four years, a private consortium, discreetly backed by Google, installed 1,600 kiosks. Each kiosk has android tablets, phones for calls, and charging systems that any member of the public can use. Each one also has three cameras and 30 sensors, plus a huge, 55-inch display that shows ads—based on the information that the kiosk extracts from its users. The service is ostensibly “free,” but the cost is people’s information.

These kiosks are permitted to collect personal information to the extent “reasonably necessary to provide the Services,” and to provide this information—even the identities of passersby—to government authorities. New York City streets, once the heart of free speech, are being taken over by a privately owned Big Brother that makes money based on the scope of its surveillance and that also has a political interest in surveillance. The devices ping the cell phones of people who pass by and the phones tell them who has been there. The scope of non–personally identifying information collected is enormous. The LinkNYC kiosks can collect political information: who was at the Women’s March, what kinds of things they were talking about. What if LinkNYC learns that people are plotting against Google? Even if the information is not personally identifying, surely it will be of interest and could be used to blunt or foil any movement that Google didn’t like. If you’re a New York pedestrian, there is no such thing as an opt-out.

There are good reasons we don’t want the government spying on us. Those same reasons apply to public-private partnerships—and then some. One of the few ways we have to protect our autonomy as citizens is to leverage the tension between government and private companies. In theory, government should have an oversight interest in curbing data collection by private companies. In theory, Google should have a competitive interest in keeping its data to itself. When the interests of government and business are fused in the interest of surveillance, what becomes of the individual who wants to speak her mind freely, think out loud, wander without being tracked, investigate the world without fearing private or public retaliation? The freedom of that person is a threat to the power of both Google and the formal government, and both benefit from taking that freedom away.

If the United States government spied on us as a condition of our freedom to use the mail or phone, we’d be worried. We would worry about a government that allowed us to use public squares or public transit only if we gave up access to the thoughts and conversations we had there. We would worry that this information could be used against us personally—or in aggregate, to sow confusion and undermine dissent. We would worry, because we know that the mere possibility of surveillance stunts free thought and chills free expression. And yet, for the first time in our history, we have allowed our essential infrastructure to be based on surveillance, not by the government but by Google.









MAFIA, OR JUST GOVERNMENT?

These big tech companies dominate all aspects of choice, controlling markets, picking winners and losers, listening in on conversations, directing purchases. They have gone beyond responding to consumer needs to dictating them. All are building systems that suggest what we might want before we’ve thought of it, prompting desires, not just gratifying them. They are finishing our emails for us. In his dystopian nonfiction book, World Without Mind, Franklin Foer showed the ways in which Google, Facebook, Amazon, and Apple are hollowing out the human mind, replacing individually- and community-created will and desire with algorithmic anticipations of will and desire.31 Their quasi-governmental, quasi-business model is designed to strip freedom from both purchasers and producers—from all citizens.

How should we think about these three companies?


Private Regulators

Amazon, Google, and Facebook are so powerful and have such a long leash from Wall Street that they are no longer market participants. They are the market, which is the point: why be inside a market when one can control it? They all use their dominant position to promote their own products. Google Search results show Google products. Amazon search results show Amazon products. They have replaced the newspaper, the atlas, the phone book, the post office, the bookstore, the travel agent. They all use two techniques that are particularly dangerous for democracy: monopoly power and targeted ads. Monopoly power removes them from the market. The targeted ad business model encourages intensive surveillance, promotes addiction, and isolates us from each other, making collective action harder.32

In 2018, Denmark appointed a career diplomat, who has worked in Afghanistan and Kosovo, to a new position. Casper Klynge became the world’s first foreign ambassador to the technology industry. The Danes had concluded that Google, Facebook, and Amazon had amassed the power of governments, and needed to be dealt with directly. “What has the biggest impact on daily society? A country in southern Europe, or in Southeast Asia, or Latin America, or would it be the big technology platforms?” Mr. Klynge asked in an interview with the New York Times. “Our values, our institutions, democracy, human rights, in my view, are being challenged right now because of the emergence of new technologies.”33

The big tech companies certainly act like governments in other ways, regulating and taxing all the businesses that depend on them. Regulation occurs when a company has sufficient dominance that it can force changes across an industry or even, in the case of something like these tech giants, across society. For instance, Tyson has so much power that when it decides that a certain feed hormone is acceptable, its decision becomes the industry standard.The reverse is also true. In 2013, it took exactly one week for Merck to suspend sales of the drug hormone that Tyson stopped allowing, as suddenly as if the FDA had taken it off the market. Similarly, Walmart has so much power that when it decided that paper boxes around deodorant were unnecessary, and ordered suppliers to eliminate them, it was as if a new federal law against paper boxes had been passed.34

Amazon, Google, and Facebook regulate entire swaths of the American market, not just deodorant or beef hormones. As regulators, these companies also do the research that regulators used to do. To understand the shape of work in America, we used to rely on the public reports of the FTC. Today, the most important new information on labor is hidden away in private hands. John Deere embeds surveillance tools in its combines, then uses its data not only to sell more combines but to regulate farmers. Its regulatory decisions are not made with the public in mind. Private regulation operates independently of Washington and the statehouses, yet it has the same impact, even though it has not been debated and reviewed in the public sphere. Unlike government regulation, it has no need to be reliable or transparent or fair. It is accountable to no one except the corporation that put it in place.

This new form of government shares some features of constitutional monarchism—centralized control bound by norms set by a leader. But unlike monarchism, it gives controlling power to multiple monopolists, not one individual, and the companies’ constitutions are constantly subject to change. Larry Page and Sergey Brin, the co-founders of Google, once argued that no search engine could have integrity while it was driven by ads—but that constitutional commitment has gone the way of Do No Evil, without any process except the whims of leadership. Instead, as Columbia University Law School professor Tim Wu argued in The Curse of Bigness, this new form of control echoes the fascism of the last century.35 Mark Zuckerberg offers a vision of a strong leader, a centralized economy, and tools that allow for quick centralized decision making under a unified ideology. Unlike the fascism of the 1930s, however, Facebook’s fascism is not state based, and it is not unitary. The modern monopolists may not be allied with Hitler or Mussolini, but, as Wu has pointed out, there are close parallels between how the fascists defended their economic model and how the modern monopolists do.



Mafia

The Mafia may be the closest analogue to these tech monopolies, because, like the Mafia, corporate monopolists coexist with democratic forms of government, so citizens are dual subjects: of the country, and of one or many monopoly bosses. The Camorra, a large organized-crime group, has controlled the garbage industry in Naples for over 30 years. Garbage was an attractive industry because it affects everyone; as the crime family showed, once you controlled all the garbage collectors, you could hike up the prices with abandon. No one was going to choose to go without garbage collection, even when the price was high. For the scheme to work, the Camorra needed to buy up all the garbage collectors and build strong relationships with the police departments to limit criminal exposure. They allowed some non-Camorra garbage collectors, as long as they paid a tribute to the mob. They spent lots of money on politics, making sure that politicians got some of the value of their monopoly, and worked on personal relationships. They pushed for leniency in law.

Like the Mafia, big tech companies make sure they have friends in high places. They spent a combined $64 million in federal lobbying efforts last year. Amazon spent the most, at $14.2 million, with Facebook close behind at $12.6 million.36 Amazon has hired Jay Carney, the former press secretary under President Obama; Anne Rung, the former procurement chief under President Obama; Michelle Lee, former U.S. Patent & Trademark Office director; Jeff Miller, the Trump-allied lobbyist and campaign bundler; Bryson Bachman, former senior counsel to the Department of Justice’s Antitrust Chief; LaDavia Drane, former chief of staff to Representative Yvette Clarke; Victor Gavin, former deputy assistant secretary of the Navy; and Scott Renda, chief of strategy, policy, and communications under President Obama. Facebook’s leadership includes Joel Kaplan, former deputy chief of staff, policy, under President George W. Bush; Jennifer Newstead, former Trump and Bush administration official; Sheryl Sandberg, former chief of staff for U.S. Treasury Secretary Larry Summers; Ted Ullyot, former chief of staff for U.S. Attorney General Alberto Gonzales; Kevin Martin, former Federal Communications Commission chairman; Sarah Feinberg, former special assistant to President Obama; David Plouffe, former campaign manager for President Obama; Ken Mehlman, former campaign manager for President George W. Bush; Joe Lockhart, former White House press secretary under President Clinton; Joel Benenson, the former chief strategist, Hillary for America 2016; and Meredith Carden, of the Office of First Lady Michelle Obama. I could go on. These high-powered former federal officials lend shine and legitimacy to the tech industry and provide access to formal government at the highest levels.

The modern corporate power centers are like the Mafia in another way as well: power is divided among different families. They may fight over turf, but they share a desire to protect each other from regulation. Within each sphere, one company, or a tiny club of companies, controls access to the market. Like the Mafia, they keep close ties to the enforcers.

Unlike democracy, or monarchism, this form of mafia-corporate governance has no serious intellectual pedigree. Unlike democratic or monarchic models of government, there is no implied moral obligation of these companies to look out for the welfare of their subjects. Facebook owning WhatsApp and Instagram and dictating the terms of modern journalism serves no one but Zuckerberg and his shareholders. No political theory can justify such companies’ existence, so it is defended—or at least explained—on the grounds that it is not in fact political, but economic. The cognitive confusion exists on such a massive scale that almost everyone, even the new rulers themselves, largely believes that their role is economic and philanthropic, not political. Clearly, you don’t have to know you are a tyrant to be one.










THE GREAT TECH BREAKUP

In March 2019, Elizabeth Warren called for breaking up the big tech companies, unwinding the hundreds of mergers that have fed Google and Facebook. She proposed legislation that would prohibit any tech platform from both offering a marketplace for commerce and participating in that marketplace. She argued that platforms had become essential infrastructure, like roads, buses, mail, telephones, and water. An individual might opt out of one particular service or another, but it is nearly impossible to live outside the grid that these new utilities order and control.37 At the time, Warren was taken as an earnest, but not serious, candidate; this proposal caught fire, however, and was part of what propelled her to the front of the presidential primary pack. It was an electrifying moment.

In the summer of 2019, anti-tech monopoly energy was growing, and the House Antitrust Subcommittee started holding hearings on big tech companies. Congressman David Cicilline of Rhode Island chairs the committee, and has been dogged in his investigations. The committee sent a list of 150 questions to Amazon, including this one: “Does Amazon’s algorithm take into account any of the following factors: a. Whether a merchant is enrolled in Fulfillment-by-Amazon; b. Whether a merchant has purchased ads on Amazon; or c. Whether a product is private label sold by Amazon?”38

Among academics and writers, calls to break up big tech have come from left, right, and purportedly nonpartisan capitalists. In 2017, a 27-year-old then law student, Lina Khan, wrote a law school note on how Amazon’s dominance was breaking American competitive markets. Her note, “Amazon’s Antitrust Paradox,” caught fire, and was featured in the Washington Post, the New York Times, and Wired. In the last four years there have been several major books on the subject. New York University professor of marketing Scott Galloway began writing his book The Four (about Apple, Google, Facebook, and Amazon) as a book of admiration, and ended concluding that they needed to be broken up, because they inhibit competition. Since then, Galloway has kept beating the drum about how tech giants are bad for innovation and a thriving economy. An early investor in Facebook, Roger McNamee, has written witheringly in Zucked about Facebook’s irresponsibility.

University of Virginia Law and Media Studies Professor Siva Vaidhyanathan has been sounding the alarm about Google in particular for over a decade.39 Tim Wu has argued that former Supreme Court Justice Louis Brandeis’ ideas about monopoly and power would require breaking up big tech. Maryland Law professor Frank Pasquale argues that the FTC has been astonishingly negligent in refusing to oversee big tech.40 Franklin Foer’s book World Without Mind, which I mentioned earlier, called for breaking up big tech to stop them from taking over our inner lives. Other notable arguments come from Jonathan Tepperman and Denise Hearn in The Myth of Capitalism, making the conservative case for antitrust.

Kara Swisher, an influential tech writer and podcaster, has openly lamented the failure to prevent big tech mergers and the baffling refusal of regulators to see how these mergers prevent competition.

Federal and state regulators are finally starting to do their job. Fifty of the countries’ state attorneys general are currently investigating Google for anticompetitive behavior, and forty-seven are looking into Facebook. The Justice Department, the FTC, and the House Judiciary Committee are all actively investigating big tech.41

In the fall of 2019, a year and a half after the hearing I described at the beginning of this chapter, Zuckerberg appeared again in front of Congress, this time to answer questions about his proposed currency, Libra. This time, the mood was different. California congresswoman Maxine Waters, the chair of the Financial Services Committee, ran the hearing, and began with a line of brutally direct questions. She asked Zuckerberg to explain precisely how lies in political ads benefited him, and systematically dismantled his pretensions to leading on civil rights. Following Waters, Congresswomen Alexandria Ocasio-Cortez, Katie Porter, and Joyce Beatty subjected him to withering questions, many of which he could not, or would not, answer. At one point he even stopped speaking for a few seconds, struck dumb by their assertion of authority. “I think lying is bad,” he blurted, at a loss for defending his company’s paid promotion of lies.42

Zuckerberg still holds more power over the 2020 elections than any person in the country, and makes changes in the architecture of our public space on a near daily basis, toying with our democracy. Bezos is still consolidating power over all consumer goods sales in the country while dreaming of life in space. Google is aggressively expanding into the traditional public sector.

Dismantling their power will be no small task. They are ramping up lobbying at the state and federal levels, hiring antitrust lawyers from attorneys general offices, spending more in political campaigns, and pushing laws that appear to regulate their sector, but do little, while strong-arming state and local officials to comply with their wishes.

But the hearing showed that the tables are turning: people understand that the government of Zuckerberg, Bezos, and Google is not inevitable. We can break them up, and work toward banning their poisonous business model.

The risk, at this point, is not that government won’t act, but that it will act just enough to make it look like it is doing something, but not enough to break up big tech’s power: that’s part of the point of being so embedded in government. For instance, although the FTC has started investigating big tech, it tends to treat them as wayward teens rather than as Mafia-like rivals to public government. In 2019, the FTC fined Google for baiting children with nursery rhyme videos, and then using the data it collected to send targeted advertising to those children, in direct violation of the 1998 Children’s Online Privacy Protection Act (COPPA). Google’s defense was risible: it said it didn’t know it was reaching children. This, after telling Mattel that YouTube, Google’s video property, “is today’s leader in reaching children age 6–11 against top TV channels,” and telling Hasbro, the maker of My Little Pony and Play-Doh, that YouTube is the “#1 website regularly visited by kids.” It told advertisers that “93% of tweens visit YouTube” and that YouTube is the “new Saturday morning cartoons.” Google then collected information about these children and used it for marketing. It was a flagrant violation of the law.43

In its settlement with the FTC, Google did not even admit wrongdoing. It was required to pay $170 million, an amount so trivial to Google that it did not even warrant a letter to investors. FTC commissioner Rohit Chopra wrote a blistering dissent, explaining that the practice didn’t just hurt children, but also built up Google’s dominance, quashing competition. As Chopra argued, the FTC too often “brings down the hammer on small firms, while allowing large firms to get off easier.” This is the company that, more than any other, we have entrusted with the education of our children.

Whether left or right, we tend to ascribe too much intelligence to those who wield great power. It’s a simple cognitive error; Zuckerberg is in power so he must have some special qualities. But power does not mean intelligence. Think of Ford’s Edsel or Coke’s New Coke, or the hundreds of armies that have marched for weeks in the wrong direction, or NASA’s Mars orbiter that disintegrated because its software used the imperial system instead of the metric system.

Monopolists are especially prone to disastrously bad judgment because they are accountable to no one: not to the market, and certainly not to the people they govern. When Zuckerberg regulates in his own self-interest, he may well get it wrong. But it does not matter whether Facebook’s all-out decimation of local journalism was the product of a self-aware capitalist like Google’s Sundar Pichai, simply looking for the big buck; a self-important philosopher-king like Zuckerberg, looking to control conversation; or simply two wildly lucky and irresponsible young men playing with too much power. What matters, as I describe in the next chapter, is that all of local journalism now lies in the hands of Zuckerberg and Pichai, who have shown no interest in supporting independent journalism—that is, independent from themselves.
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Oh, Journalism Was Murdered? Too Bad!



The hand that rules the press, the radio, the screen and the far-spread magazine, rules the country.

—Learned Hand, “Proceedings in Memory of Justice Brandeis,” 1942



Most of us have a profound attachment to the idea of a free press. “Democracy Dies in Darkness,” as the Washington Post likes to remind us. To many of its readers, this motto conjures up the Post’s biggest story ever, the Watergate scandal, which turned Bob Woodward and Carl Bernstein into national heroes. We like the idea of newspapers holding a president to account. But the strongest sinews that connect the public to policy and power are the quotidian stories of car accidents and Boy Scout trips. Local daily journalism, like doctor’s visits, provides preventive care: reporting on small scandals prevents big scandals; it tells officials that they’re being watched. It builds solidarity by connecting people to each other in their shared daily struggles, and maintains accountability by holding a mirror up to the community. It is the glue that makes self-government possible. In this chapter I explain how those sinews are being torn apart by big tech.



OH, YOU WERE RAPED? TOO BAD!, blared the front page of the New York Daily News. Below the headline, a picture of a young boy gazed out from newsstands across the city with gentle, open brown eyes. Now an adult in his thirties, the victim had come forward to tell a harrowing story of being anally raped by one Catholic cleric and forced to perform oral sex on another.1 The paper excoriated the Catholic Church for blocking a law that would make it possible for adults to bring civil cases against their rapists, and they pressed their attack through the spring and summer of 2016, with in-depth investigations that showed how much money the church was donating to local politicians. DEVIL’S ADVOCATES, read one headline. Another: BISHOP TRIED TO BRIBE ME TO KILL SEX ED BILL. One morning, the Daily News printed the phone numbers of the three most powerful politicians in New York on the front page, with the headline, CALLING THEM UP. This was newspaper journalism at its most vital: dogged, brave, labor intensive, influential. And popular—the Daily News stories reached tens of millions, in print and online. And now its best days are a thing of the past. Two years after it exposed the corruption of the New York diocese, the Daily News investigative team has ceased to exist. Its entire newsroom staff was slashed in half. What happened? The answer is simple: Facebook and Google.2

As a matter of professional pride, reporters are loath to write about themselves. This may explain why the destruction of daily papers, along with the essential value they provide to society, has been greeted with relative quiet until recently. You don’t see a bunch of laid-off reporters staging sit-ins or storming the gates of the Facebook campus. The protective ambition—and fear—of senior publishers and editors no doubt makes protest more complicated: speaking out against the entities that most control their future may seem unnecessarily self-sabotaging at a delicate time. Add in a heavy dose of shame: the business rooms of the papers were fooled by the tech giants in the early 2010s, as were publishers, editors, and reporters. But these explanations are not wholly satisfying: it isn’t as if journalists and publishers haven’t advocated on behalf of their own industry in the past. If papers are slighted by politicians who refuse Freedom of Information Act (FOIA) requests or don’t take questions, you’ll hear a howl. Journalists advocate for sunshine laws and lobby against even hints of censorship. So why has big tech’s appropriation and destruction of journalism’s power been met with general acceptance?

Facebook and Google have succeeded in convincing most of America that journalism has died a natural death. That the end of daily journalism is a tragedy of technology, something we must all accept as sad, but unavoidable. In fact, it is nothing short of murder. This chapter tells the story of that murder, and what we must do—quickly—to bring journalism back to life.

When the church abuse stories hit, the Daily News, the paper of the workingman and -woman, was in the middle of a major revival. After a low decade in which it had acquired the nickname “The Daily Snooze” given by its right-wing rival, the New York Post, the paper had woken up. In 2016, the Daily News social media audience grew 75%, set record traffic numbers, and was at the center of local and national debates on police violence, gun violence, and Catholic Church abuse. Daily News reporters won the Pulitzer Prize for Public Service for their 2016 in-depth reporting on evictions. The paper was one of the ten most widely circulated daily papers in America.

Jim Rich was the editor in chief of the Daily News during this successful run. An energetic, hungry-looking man in his midforties, with a blend of exhaustion and permanent excitability reminiscent of Harrison Ford in Indiana Jones and the Last Crusade, Rich has a low threshold for dullness. As he told me when we met for coffee, “You can’t bore your way to profitability.” Rich and his team of 230 journalists, editors, photographers, and designers set out every morning to “call bullshit” on power and to light the city on fire, telling the stories of the little guy, for the little guy, and with the righteous anger of the little guy.

When it came to reporting on the Catholic Church, the “little guy” was children, mostly working-class children, who had been abused by priests. The Daily News put its reporting muscle into uncovering these stories. The paper sold cheap—$1—but production was expensive. It took skilled reporters following leads and building relationships and checking facts. The paper committed as many as 20 staff members at a given time to reporting on the abuse and responses to it. This was gumshoe work, and it required compassion and an incredible drive to be accurate. Not just for the kids or for the law: if the reporters carelessly got something wrong, the Daily News could be bankrupted by libel suits.

Power doesn’t like to be called out, and some people high up in the Catholic Church were livid. The Catholic League, which styles itself as a Catholic anti-defamation league, organized a boycott of the paper. Hate mail poured into the newsroom. The journalists, and the management at the paper, kept the stories coming and the headlines sharp. One day, the Daily News went too far for the church. The paper’s cover was an image of a priest from the neck down, wearing a gold cross necklace. The headline was, THEY PROTECT PREDATORS. The “T” in “protect” was the cross of the church.3

The Archdiocese of New York acted quickly and unambiguously, canceling a million-dollar contract with the Daily News for its printing services. That’s a lot of money in publishing. As Rich recalled, CEO Bill Holiber came into his office. They both knew why the contract was canceled, but they didn’t consider backing off. “What are we going to do? We’re talking about kids being molested,” Rich recalled them saying. They knew that while it would really hurt the bottom line, they could survive. “You are always pissing people off in journalism,” Rich said. “If you’re not pissing someone off, you’re not doing your job.”

The Church and its allies failed to stop Rich: instead, those stories led to significant changes in state law, and awards for the great work.

But Rich was fired in July 2018, along with 93 employees, including 45 journalists. The massive layoffs shocked New York City. Rich wants people to understand who is responsible: not any enemies they picked up in reporting, but Facebook, Google, and the politicians who refuse to use antitrust to stop them. As a lifelong tabloid journalist, he chooses his words carefully, and is only unhappy if they aren’t controversial enough. Journalism isn’t dying a natural death, he said, nor is the internet killing journalism. This is neither suicide nor old age. Journalism is getting killed. “Murdered,” he said. “Poisoned,” he said. “Choked.” Facebook and Google are “thieves,” he said. “Thugs. Mafia.” He wants to be clear that the murderers are Mark Zuckerberg and Sergey Brin and Larry Page. And the people responsible for letting this happen are the politicians who refuse to enforce ancient antitrust principles.



There are basically four ways to pay for journalism: advertisements, subscriptions, the government, and private funders willing to lose money. Some of those private funders make small contributions (think the NPR membership drive); some are what you would call philanthropic; and some are publishers proud to have their name on a cultural institution. Today, many big national news organizations are financed by some combination of all these. NPR is a blend of some government funding, low-dollar and high-dollar philanthropy, and corporate ad-like sponsor-statements. ProPublica, the investigative journalism organization, is wholly funded by high-dollar philanthropy. The Guardian is increasingly funded by low-dollar philanthropy, people chipping in a few dollars when they read an article. The Wall Street Journal is funded by subscriptions and high-end advertisements. Like many other traditional vehicles of print journalism—the Atlantic, the Washington Post, the Financial Times, Harper’s—the New York Times traditionally depended on a blend of advertisements and subscriptions but increasingly relies on subscriptions. The paywalls work for these publications, and they will likely survive.

Not all of these options are available to all kinds of journalism. The Daily News sells for $1 on the newsstand—that’s normal for a daily paper that serves working-class readers. These papers stay alive by selling ads. There are a few exceptions: the Boston Globe is owned by a billionaire, John Henry, who allegedly loses $25 million a year. The New York Post is funded primarily by Rupert Murdoch, who operates it at a major loss (some speculate he loses as much as $100 million a year).4 But for the most part, even billionaires willing to operate at a loss like to keep that loss within a certain range: a million dollars a year, not $25 million. In other words, if newspapers can’t make money off digital ads, there are no—or few—working-class daily papers. And without working-class daily papers, there is no democracy.

Ad-funded newspapers go back 200 years. In 1833, the New York Sun made its debut, charging only a penny per paper, unlike the six cents the elite papers charged. It covered issues that mattered to working men and women and provided a sharp contrast to the elite financial news in what were called the “Wall Street papers.” The Sun sold advertising to merchants, who wanted their wares to reach people. At the top of every issue of the Sun was this somewhat wordy but straightforward motto:


The object of this paper is to lay before the public, at a price within the means of every one, all the news of the day, and at the same time offer an advantageous medium for advertisements.



The very first hire was a court reporter. The Sun became popular, as did the business model. For 180 years, versions of this penny press enabled democracy, giving rise to a democratic consciousness where the perspective of the little guy mattered and the powerful were not given special admiration. The Sun and its ilk reported on murders, affairs, sports, and scandals, and held powerful people to account. They printed trial transcripts and presidential speeches verbatim. The valiant, corruption-busting prosecutor, a staple in modern American life, was arguably a product of the penny press, which valorized the crime fighter. Mayors, congressmen, and senators rose and fell on its reporting.

The Daily News is a direct descendant of the Sun, a classic tabloid, thriving on human interest, sports, and politics, hitting the powerful over the head—and in the gut—as often as possible. The Daily News was at every deli, its headlines splayed all over the subway. It was the most likely daily paper to be read by poor and immigrant communities in New York. It relied on get-out-of-the-office reporting; journalists for the Daily News left what staff reporter Chelsia Rose Marcius called the “Manhattan bubble” every day. If you’re in Manhattan, Chelsia said, “a lot of people can’t name the streets in Queens or South Brooklyn,” but at the Daily News, the reporters were always going to people’s homes, going to every neighborhood, and seeing the problems that people face on a daily basis. It held the city council to the fire, grilled the police commissioner and the mayor, and just kept showing up. It offended everyone (including me) on a pretty regular basis. It didn’t have the glamour of the big investigative-only outlets like ProPublica but was more “like a grunt in the war,” Rich told me. “We never let go.” You could rely on the paper always being there the next day, still bothering the same politicians. They didn’t just ask the question once, or investigate the story once, they investigated it every day. As Marcius said, the Daily News was a complicated, imperfect place, but there was no doubt whom it served: “the marginalized class, the working class,” the people who were “so easily overlooked” by national papers.

Take construction accidents: that’s classic Daily News coverage. Construction workers are often undocumented and nonunion; accidents are not covered by national outlets. But if a worker fell from a scaffolding, the Daily News would send a reporter to cover the incident. The reporters chased leads every day, partly because “you get to the big stories by reporting on so-called small stories,” as Marcius said, but also because just telling people what is happening in their own world, whether or not it connects to a big scandal or big policy, is what people want. It is also essential to creating a citizenry.

And all of this—the whole architecture of the paper—depended on selling ads: ads for shoes, for sofas, for divorce attorneys, for cars—and now, for iPhones. When Craigslist appeared in the late 1990s, it began to cut into a big section of these ad dollars. The classifieds, where jobs, apartments, and used consumer goods were shared, were replaced in a decade with Craigslist, and apartment hunts now happened in a different place than police reporting. The loss of classifieds was a blow to local journalism, a big blow, but it was not fatal; it meant the loss of one particular kind of advertising that did not need the news to connect people who were selling to people who were buying. It did not, however, mean the end of ad-based journalism, because people still wanted to read the news, and advertisers still wanted to be where the people were. Jim Rich has no anger toward Craigslist because, as he said, Craig Newmark “figured out a better way to do what we were doing.” Craigslist made it harder to sell ads, not impossible.












THEN CAME FACEBOOK AND GOOGLE

Facebook and Google now make money on exactly those ads that local papers used to make money on—not similar ads, the same ones, ads placed next to the stories. In 2017, Google made $95 billion from selling advertising, enough to pay 300,000 reporters $100,000 each.5 Facebook made almost $40 billion that same year just from selling digital ads.6 Google consistently has profit margins above 20%.7 To compare: Walmart’s profit margin is 2.1% and big oil’s profit margins hover around 6%. Facebook and Google account for approximately 70% of all digital ads sold in the country, and almost all new ad revenue goes directly into their pockets: Google and Facebook accounted for 99% of new digital ad sales in recent years.8

As the Columbia Journalism Review described it dryly, “This is exceedingly bad news for the balance of the digital publisher ecosystem.”9 Not only do Google and Facebook suck dry the resources of newspapers, but innovative ideas or new ways of reporting can become wildly popular, and the value goes to Facebook or Google, not to the journalists or publishers.

To understand how they did it, we must realize that Google and Facebook are, first and foremost, advertisers. We call them “platforms,” a word that suggests neutrality, but they are not neutral. We call Facebook “social media” and Google a “search engine,” but “social” and “search” are means to one end—making money in digital advertising. As digital advertisers, they sell targeted access to the people they purportedly serve. Content has one use in this business model: it keeps people clicking on ads. If Nike wants to reach 10,000 people who are in the target demographic for shoes, it will go to Facebook and buy ads on Facebook to connect Nike ads and Facebook users—perhaps users who are reading, sharing, and commenting on links to the Daily News, and to the iconic covers. Or Bayer will go to Google and buy ads so that Google can connect Bayer advertisements to Daily News readers.

The new digital advertising companies are not like traditional advertising companies, who were brokers, connecting platforms (like television, newspapers, and radio) with sellers (like Nike and Bayer). Instead, the new companies—Facebook and Google—are both ad brokers and platforms at the same time: it’s as if CBS owned the advertiser Ogilvy.

Unlike a broker, Facebook and Google do not buy information and then resell it; they collect the information and use it themselves. Because the quality of their granular information about people is so much better than that of their digital ad competitors, Facebook and Google ads are far more expensive than most digital ads. They can charge more to Nike, or to Bayer, because they know more about the people being reached. While most data brokers know things like what you bought, Google knows what you searched for. While most data brokers know your credit score, Facebook knows more about you than you know about yourself. Not only does it know who your friends are and how you interact with them, but it also knows the number of interactions you have with products and ideas every day. Nothing is more valuable for businesses who want to sell their goods.

To be sure, Facebook and Google are not the only companies that spy on their customers. At this point, every company of a certain size makes data collection and data sale part of its business. Domino’s Pizza, airlines, shoe companies—they all collect data on their customers. They sell the data to aggregators, who in turn sell it back to those same companies and others who are trying to reach customers. The ads based on this data are the cheapest in the business. They make up at most 40% of the digital ad business.10

Much more expensive ads—and data—are available from Google and Amazon. These two companies do not sell data. Instead, they buy data from the exchanges, and then use it to augment their own high-quality data. What they sell to other companies is access. When you search for “green shoes” and Google serves up Target in the right-hand column, that means Google has sold access to you, using your data. Amazon works essentially the same way, only instead of selling traditional advertisements, it sells product placement in the world’s biggest store.

The most expensive ads and data of all come from one company alone: Facebook. Facebook’s data is of a different category for two essential reasons. First, Facebook knows who you are. It has your name. Second, Facebook knows who your friends are, and there is no more valuable piece of data than knowing your cohort. I may know what teams you support, who you vote for, where you were yesterday, and what toppings you take on your pizza, but if I want to sell you shoes, that information pales in comparison with knowing who you hang out with.

What your friends do, and what they buy, are the best predictors of what you will do and buy. Not surprisingly, Facebook ads are astronomically expensive. And the price keeps going up—proof, if proof were needed, that Facebook has no competition in this field.

Three activities—surveillance, discrimination, and addiction—define the Facebook and Google operations. Surveillance is the art of extracting as much information as possible from every person and every interaction. Discrimination is providing different information and different advertisements to each person, based on indicators. The goal is to maximize the amount of money Facebook and Google can make off of knowing who you are. Addiction is the best mechanism for ensuring that you spend as much time as possible hooked up to a machine that will send money to Facebook and Google.

A cynic might say that Facebook is just a sophisticated version of the New York Sun—an ad-generating machine that uses journalism to reach people—but there are key differences. Unlike the New York Sun, Facebook and Google did not write, edit, or fact-check the stories that they make money from. They did not create the videos that they make money from. And unlike newspapers, Facebook and Google have become essential communications infrastructure: not only do all newspapers go through them, most people need to use them to get jobs, communicate with friends, and talk about politics.

Facebook and Google didn’t figure out a better way to report stories, or take pictures, or make headlines: they just figured out a way to make money off of other people’s labor. Here is where Rich gets apoplectic: “Where else would this make any sense?” Imagine a world, he says, where GM doesn’t try to make a better or cheaper car than Ford, but where it gets all the money every time a Ford drove off the lot. He points at the cash register of the diner where we’re eating. Imagine a world where Grubhub came along “and promised access to millions more eaters, but the only cost was that the restaurant couldn’t make any money off the food anymore!” It isn’t capitalism, he says, but theft.

Because Facebook has so much control over the places most people go for information, it has a vise-like grip over public access to newspapers. It can feature any individual newspaper story it wants. It can bury a publication by pushing down its relevance in feeds and searches. It controls the levers over much of the communications infrastructure of the country, and it has leveraged that control to make profits off those industries that rely on reaching people when they seek information.









CHANGING THE SETTINGS OF DEMOCRACY

In the early days of Facebook’s News Feed, the content that people saw was purely chronological. If a friend posted dog pictures at 10:15, 11:15, and 12:30, and a cousin posted a story about Mitt Romney from the Boston Herald at 11:30, the user would see dog, dog, Mitt Romney, and then dog again. As it grew, however, Facebook started ordering the posts that people saw in a nonchronological fashion. Facebook started making quasi-editorial choices, similar to those that a news publication makes, picking which content a user would see and in what order. They used algorithms to do so.

The early editorial algorithms prioritized the content coming from news organizations, preferring stories about Mitt Romney to pictures of a friend’s dog. So the user would see, Mitt, dog, dog, dog, dog.

Newspapers rushed to use this new tool. Having taken a major beating by Craigslist, they believed that if they made social media the center of their growth strategy, they could radically increase their numbers of readers and recover revenue. This is because for more than a century, newspapers had equated eyeballs with revenue, not to mention influence. Newspaper managers encouraged journalists and readers to share articles, and built their web presence around the platform. For its part, Facebook offered incentives to news organizations to bet big on their site, offering tools that would allow revenue sharing. Nearly everyone took the bait. They did not realize that Facebook didn’t have any long-term need for the newspaper publishers (or magazines, or other content providers) to make money.


Change 1: Bury the News

After scandals implicated Facebook in spreading Russian propaganda, the company changed its algorithm, and in so doing, changed the entire ecosystem of news in America. In 2018, the new algorithm created a personalized score for each piece of content posted. We don’t know all the details, but the new system devalued any content from any organization’s page, and gave higher scores to posts that came from individuals. That meant that any institution—be it a political campaign or a news organization or rock band or a shoe store—could still post, but unless they spent money to boost their visibility, that content was unlikely to be seen. Facebook’s publicly stated motive in making this change was to reduce the power of propaganda, because the Russians used Facebook pages as the primary way to push their stories in the 2016 election. But the side effects of the change were not bad for Facebook’s bottom line; the organizations that had previously been able to easily engage in public conversation now had to pay for interactions. If the Daily News wanted a huge readership in 2018, it suddenly had to pay for it. Newspapers were suddenly in an impossible position: in order to make their money off digital ads, they had to spend money on digital ads. Since most news organizations are not wealthy or funded by big donors, they could not afford this, and news suddenly disappeared from view for millions of Americans. People didn’t necessarily notice the change, because they had become accustomed to thinking of Facebook as neutral. But newspapers were furious: they had helped build an audience for Facebook, and then were shut out of revenue after it became dominant.

How did news organizations make the mistake of overcommitting to a Facebook strategy? The CEO of BuzzFeed, Jonah Peretti, explained in an interview that although they at BuzzFeed knew they were dependent on Facebook, they believed the dependency went both ways, and that Facebook would actively work to make sure that journalists and publishers got a sustainable piece of the revenue. BuzzFeed bet big on making money using the platform, and that bet started to look less stable after they realized how little Facebook cared. Peretti told ReCode’s Peter Kafka in an interview that


I was completely wrong about the degree to which Facebook would help publishers.… It seemed to me that it was in Facebook’s interest to create sustainable models for quality content that lived directly on its platform. Sure, the company would be giving up a slice of its revenue, but the impact on the overall user experience generally and establishing Facebook as the center of not just the consumption of content but the monetization of content specifically would be powerful moats. The truth, though, is that the short-term incentives to maximize revenue, primarily through News Feed ads that Facebook kept for itself, were irresistible.11



The new structure meant that when journalists’ hard work—like that by those twenty Daily News journalists investigating child sex abuse—generated revenue, that revenue did not go to the newspapers. That revenue went to Facebook (and Google).

Peretti at BuzzFeed at least understood the bargain they were making to share revenue. But others did not; many publishers thought they weren’t competing against Facebook. They considered Facebook a social media company, whereas newspapers were in the journalism business, which led them to believe that the two were synergistic: the New York Times reports news, and Facebook creates a place for the news to be shared and discussed. They eventually realized that Facebook is a digital advertising company and the New York Times is a news company that depends on advertising to survive: they are not synergistic but antagonistic. Facebook is directly competing with the news media that it is allegedly serving. For example, they are deliberately angling to maximize the profits they earn from New York Times reporter Jodi Kantor’s work. If a blockbuster story about Harvey Weinstein generates $10,000 of digital advertising revenue, Facebook’s goal is to pocket as much of that money as possible. If one of the effects of this is that the New York Times goes out of business, then Facebook has one less competitor. Because of this dynamic, the New York Times has shifted its business model toward subscriptions, not wanting to rely on a parasitic partner. But most local and working-class newspapers don’t realistically have that option, and they can’t build a subscriber base that supports their work. They have to choose between not going on Facebook, and being starved to death; or using it, and being robbed to the point of starvation.



Change 2: Feudalism

Just before this book was published, Facebook changed its algorithm again. In late fall 2019, Mark Zuckerberg announced that he understood that he was taking revenue from journalists, and wanted to “fix” the problem with a new architecture for news.12 The solution sounds good: Facebook is now paying certain major publications for their content. However, a Facebook-controlled team makes editorial decisions about which part of their partner content to feature. It leaves publications dependent, and creates a feudal system. It does nothing for the working-class papers like the Daily News. Zuckerberg hoped to appease some critics, but while he has created a new funding scheme, the structure of power has actually gotten worse, not better. Now a Facebook-selected team works in tandem with news publications, creating a nightmare scenario in which most news is centralized and sharing of information is centrally coordinated.

At first blush, this new arrangement may not seem unfair or worrisome: What’s wrong with another layer of accountability? The problem is that unlike Facebook, traditional newspapers are held responsible for what they publish. The Washington Post has an editorial team that decides when stories are of high enough quality to publish, which stories to feature on the website, and what order you will see them in. The editorial team must keep the company afloat, but also has journalistic responsibilities, both legal and cultural: if they get something wrong, or print something that causes an outrage, the editorial team has to answer for it. When the Daily News ran those stories about the Catholic Church, they had to run every word by a tough team of lawyers. One wrong word, and they could be sued for hundreds of millions of dollars. When Gawker Media had to pay $140 million after a jury verdict on its decision to post a sex tape involving Hulk Hogan, it went bankrupt. But Facebook does not share this risk. No matter what stories are posted, and even if it knows a story is false—no matter what laws are broken by landlords, employers, and others who use it—Facebook lacks liability. This is because of a law passed in 1996, Section 230, that gives Facebook and Google and other platforms immunity from the content that is shared on their sites.










LOSING THE BALANCE

Our free press now depends on the goodwill, even the whims, of a few men and women. The News Feed algorithm has now changed multiple times after a conversation between Mark Zuckerberg and Sheryl Sandberg, and it can change again. A paper can build up an entire business model based on one of Zuckerberg’s algorithms, only to have it shift a few months later. Blogger Josh Marshall writes that the journalist’s relationship to social media is like a serf’s relationship to a landowner.13

A few months from now, they could decide to bury the Boston Globe and to build up the Boston Herald. Overnight, Bostonians would find themselves in a new media landscape. Or Zuckerberg could decide that Boston doesn’t need a local paper at all. For the ultimate act of gross power would be to shut off news altogether. As the Columbia Journalism Review recently opined, “As imbalanced and abusive as the relationship between publishers and Facebook is, the nightmare scenario is if Facebook decides to shutter access to its members, leaving a news outlet to starve. This level of power in the industry is dangerous and unacceptable.”14 There is nothing in our current system that would stop this from happening. In the Facebook model, there is no protection for publishers. There is also no protection for readers—or for those who are in the news itself.

In American life, public judgment has never been swifter or more absolute. Today, if someone is accused of a crime, it can destroy their dignity and livelihood overnight. If a politician is falsely accused of taking a bribe, the accusation can instantly end her career. It has been said that there are no second acts in American life; in Facebook’s America, there are no second thoughts. False stories about public figures and public policy matter because, in addition to damaging individual reputations, they lead to terrible decision making in a democracy. As we saw in the 2016 election, false stories move quickly through Facebook, and truth lacks any real protection.

Over hundreds of years, American common law developed a balance between protecting the free expression of ad-funded newspapers and protecting individual people, and the public at large, from lies and scurrility. Newspapers can be sued for libel—a false statement, printed negligently (or knowingly), that harms someone’s reputation. They can be sued for invading privacy, or for intentional infliction of emotional distress. A story can’t just be fascinating gossip; according to our laws, with some exceptions, it has to be true and newsworthy. In other words, although we’ve allowed ad-based industries in the past, they operate within the context of other regulations that protect against the likely degradation of information that can come along with the hunt for eyeballs. And we’ve never allowed essential communications infrastructure to be ad-based. The crisis of false news (spread by Facebook) and the crisis of no news (journalism killed by Facebook) are two branches of the same rotten tree.

Instead of tossing the ad model, or admitting its central role, Facebook used the propaganda scandals to consolidate power in four steps. First, it demoted the role of all news, giving itself a greater role and starving newspapers. Second, it selected a few news organizations to partner with, giving them a funding stream but also creating a feudal codependency. Third, it announced the creation of a Facebook supreme court to analyze the veracity of stories and take down requests, separating itself from the traditional responsibility of a newsroom. Fourth, it is flooding journalism nonprofits with cash, buying up goodwill. I called several old friends in journalism to talk about the restructuring of power. Two of them had projects funded by Facebook or Google.

Facebook is telling us it wants to be government, to become the uber editor of all publications, and to become embedded in the watchdog group culture by supporting the watchdogs. This is like the Mafia promising Congress that it has created an alternate legal system to punish the most violent offenders, so we should just send criminals their way—and that it’s been giving money to charities.

Two-thirds of counties in America now have no daily newspaper. While the number of daily newspapers dropped 10% from 2013 to 2016, Facebook’s profit margins went from 9% to above 30%.15 From 2001 to 2016, newspaper publishers in the United States lost more than half their employees. We now have 174,000 journalists in America, down from nearly half a million. Some papers have contracted, becoming thin and reprinting wire services. Others have folded altogether. There are 1,300 communities that have no newspaper at all. Queens, a county of 2.3 million people, has plenty of crime but no court reporter.16

In July 2018, the Daily News announced huge cuts. Marcius was laid off, Rich was laid off, the team that did in-depth reporting on opioids was laid off. Instead of 230 staff, the newspaper had 80, total. There was no way they could put 20 reporters on a beat, let alone spend the hours to cultivate sensitive witnesses. The paper could no longer aim for big investigative pieces like the investigations of child sex abuse, let alone show up at construction accidents. “Do the math,” Rich said. “There is no way to cover what is happening in the city with 80 [people].”

In less than a decade, we have shifted from being a democracy with reporters in most courtrooms to one with a national elite press and a big void filled with unchecked gossip and propaganda. Facebook and Google have deliberately, radically poisoned the way we read and the way we relate to one another. They have devalued the very idea of news. Those changes won’t reverse themselves easily.

We do have the power to reverse them. We can break up Facebook into its component parts, leading to competition between social media providers, creating choices for publications. We can break up Google into component parts too. We can ban the targeted ad–based business model for essential communications infrastructure. All that would mean is that social media and search companies would have to fund themselves with fees for service, instead of “for free” services paid for by our liberty. Phone companies and postal services have charged customers: social media can too. When platforms get out of the ad business, local papers stand to gain, because they will no longer compete against their distributors.

Facebook and Google will always try to use crises to amass their own power, but it is up to us to demand the structural transformation that will make a free press possible.
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Replacing Justice with Power



It is procedure that spells much of the difference between rule of law and rule by whim.

—Supreme Court Justice William O. Douglas, 1951



The right to open courts, public trials, and independent judges is the basis of the American justice system. It is central to our very idea of fairness before the law. It goes back to thirteenth-century England. For the last 800 years, the existence of public courts has meant that any peasant has been able to wander in off the street to watch proceedings, and everyone has to make their case in public, meaning that sometimes unsavory practices are exposed. Because of the truly beautiful and bizarre jury system, any person can have a complaint heard by 12 randomly chosen people, an assembly with no stakes in the fight and no ties to powerful interests. The very first bribery statute, from 1384, prohibited judges from being paid by anyone but the king, and certainly not the parties to a dispute. The long-established right of appeal means that power is distributed among decision makers, and that a judge’s reasons should be sound. The judicial requirement that judges must follow precedent and explain themselves publicly means that judges have to articulate reasons for their exercise of power, which often forces them to explore their own prejudices. The right to bring class actions means that less-wealthy people can band together against powerful interests. In other words, the Anglo-American legal system is a remarkable anti-corruption edifice, built up over half a millennium, that makes it possible for people to have rights.

White-shoe lawyers at fancy firms, realizing the difficulties for their corporate clients embedded in this system, started pitching an alternate court system nearly 40 years ago. Because of their work, we are now deep into a sophisticated and terrifying project: replacing American law with a parallel court regime, using the language of peace to explain it and the tools of Anglo-American law to defend it. The system is known as arbitration. Or, as one experienced litigator described it, “It’s trial for the one percenters is the way that I think about it.”1 Arbitration resembles law the way that margarine resembles butter. It has a similar shape and color, but it is made of something entirely different. It has echoes of the Star Chamber, a sixteenth- and seventeenth-century English court that temporarily replaced public courts and became known for its arbitrary rulings and abuse of power. The Star Chamber was designed to give judges enormous flexibility, ostensibly to ensure that powerful people were held accountable, and it justified the break with the tradition of public courts on grounds of its speed and efficiency. The Star Chamber became a tool of oppression, and was eventually shut down in the seventeenth century. Today as well, arbitration is built on secrecy and the myth of efficiency, and allows big banks, big tech, and big agribusiness to control court proceedings.

In arbitration, arbitrators rather than judges make the decisions in a case. As in a court, the parties pay for their own lawyers, and are responsible for getting their own witnesses to appear. However, unlike in court, where the judge’s salary is paid by the state, in arbitration, the parties pay the arbitrators directly. Companies that frequently appear, therefore, repeatedly pick and pay arbitrators, whose judgment may be influenced by these repeat employers. There is no right to a jury, and there is no right to appeal. One website advertises the advantages of arbitration this way: “A jury can create stomach-turning stress for a business defending a lawsuit.” The whole thing happens in secret. Instead of following publicly developed rules of evidence, or rules governing what information must be disclosed through discovery in a given case, arbitrators make case-by-case decisions about what is admissible. Instead of relying on precedent and prior cases, the arbitrators make individual determinations, and since it is all secret, fewer precedents are created. These variations mean that big corporations have far more control over decisions and outcomes than in a public court proceeding: there’s none of the uncertainty of jury trials and far less fear of an unsympathetic judge.

The terms of arbitration—also known as alternative dispute resolution—have a calculatedly anodyne, almost therapeutic sound, as if they’ve been borrowed from a textbook on couples counseling. Can’t we all just get along? the language calls out. One of arbitration’s biggest promoters, the mission of which is “to bring together corporate counsel and their law firms,” calls itself the International Institute for Conflict Prevention and Resolution. The title makes you want to donate, as it sounds as if the group is resolving conflicts like the Syrian civil war. In reality, the role of arbitration is to beat down workers and consumers, especially the least powerful and wealthy.








ARBITRATION BASICS

The typical arbitration agreement will be full of legal terminology that will mean little to a lay reader. For instance, when the hundreds of millions of people who use Amazon Prime sign up for it, they agree that:


By using any Amazon Service, you agree that the Federal Arbitration Act, applicable federal law, and the laws of the state of Washington, without regard to principles of conflict of laws, will govern these Conditions of Use and any dispute of any sort that might arise between you and Amazon.3



Further into the contract, you might find something like this, excerpted from the current Wells Fargo bank arbitration clause:


You understand and agree that you and the bank are waiving the right to a jury trial or trial before a judge in a public court.4



Some arbitration clauses go further and limit the degree of discovery and whether discovery is allowed, minimize the role of depositions, and ask the signer to waive oral hearings, opening statements, and closing arguments. Arbitration agreements can limit how many pages can be submitted and the number of exhibits allowed. While the worker signing a contract or the purchaser buying a hair dryer might not be thinking about a future dispute, the big companies are building a wall against future lawsuits. For big companies, the threat of collective action has been the biggest headache, so from their perspective, the most important provision in almost all arbitration agreements is a waiver, like this one from Amazon:


We each agree that any dispute resolution proceedings will be conducted only on an individual basis and not in a class, consolidated or representative action.5



Arbitration agreements effectively throw out the old system: they dispense with the jury, take away the right to appeal, and require no rules of evidence, all while installing a judge paid by the people he or she has power over. Even if the company has treated hundreds or thousands of others the same terrible way, you are on your own.

When talking about arbitration, much is made of the fine-print problem—the indisputable fact that nobody reads these contracts. Businesses do not compete over the fine print, because neither workers nor consumers pay attention, understand, or have the time to engage.6 However, the focus on the small size of the fonts used, and the cultural habits around signing documents, has obscured an important point: in concentrated markets, where all the companies use the same arbitration model, few people would reject goods or services on the grounds of these terms even if they did read them. Reading the contract is not, as the fine-print debate imagines, the first bid in a negotiation. Can you honestly imagine emailing someone at Verizon with amendments to the contract, threatening to go to T-Mobile? Can you imagine a low-paid worker threatening to reject a job because they want the future right to a jury trial for a hypothetical lawsuit against the employer? Of course not. The waivers are not choices, but tools of coercion and power leveraged by monopoly government.

Defenders of these terms implicitly imagine consumer choices and a sufficiently dynamic market in which companies are competing to provide the best court system. That is risible in consumer contracts with banks and phone companies, and cruel in low-wage employment contracts. UCLA law professor and arbitration expert Katherine Stone points out the impossible position someone would have to be in to consider rejecting these terms in an employment context. The only person who would walk away would be someone with a big rainy-day cushion in their bank account (so they wouldn’t need a salary), a lot of job options (so the employment offer wouldn’t be their only choice), and a fear that their future employer was going to abuse them (which would make them see arbitration as particularly unhelpful). That’s a rare hat trick. In other words, forced arbitration clauses, jury waivers, and collective action waivers are made possible because of monopolies.7 When only a few companies control most sectors, and all of the companies use the same terms, there is no choice, regardless of whether the disclaimers are printed in a 20-point font, with exclamation points, or hidden.









A TALE OF TWO CASES

How did we get here, and so quickly? For most of American history, arbitration agreements simply didn’t exist between individuals and big companies. Case law from the Supreme Court made it seem impossible that arbitration would ever be used broadly. In 1966, just two years after the Civil Rights Act of 1964 was passed, Harrell Alexander, a 28-year-old black man in Denver, Colorado, got a maintenance job for the Gardner-Denver Company. The company was—and remains today—one of the giants of industrial production in America. It has invented speed controls for steam engines and is the lead seller of several industrial products. Alexander worked maintenance for two years, was promoted to be a drill operator, and then was suddenly fired. The company said they fired him because too many of the parts he produced were defective and had to be tossed. Alexander said he was discriminated against because of his race. He produced evidence that other drill-bit operators made just as many unusable parts and that the typical response to similar bad parts was demotion, not firing.

Alexander first brought a claim under his union’s collective bargaining agreement, which prohibited racial discrimination. When that failed, he followed the general procedure available to anyone: he first brought a complaint with the Equal Employment Opportunity Commission and then brought a federal lawsuit. He claimed job discrimination on the basis of race, which is illegal under Title VII of the Civil Rights Act. Gardner-Denver, seeking to avoid a trial, successfully argued in lower courts that Alexander’s use of binding arbitration, under the collective bargaining agreement, foreclosed bringing a suit. Essentially, via his union contract, he had picked one route to seek redress (arbitration), so he couldn’t pick another (federal court). The company relied on the 1925 Federal Arbitration Act (FAA), a law pushed by then secretary of commerce Herbert Hoover, which allowed some businesses to waive their rights to a jury, to review, and to the rules of evidence in business-to-business disputes. In the 1960s, the Court had blessed using arbitration for labor disputes, and Gardner-Denver argued that under the FAA, Alexander had waived his rights.

Today it seems unimaginable, but the Supreme Court decision in Alexander’s favor was unanimous—and written by the corporate-friendly Justice Lewis Powell. The arbitrator, the Court concluded, has the authority and capacity to resolve questions of contractual rights between the parties. But arbitration could not be the sole forum for the full scope of federal rights that an employee might have: Alexander had the right to bring his civil rights argument to open court. There are two key passages in Powell’s decision worth pausing on: these are the passages that have worried corporate lawyers. First, Powell was very skeptical of the idea of a waiver of legal rights, because of its potential to undermine the very purpose of civil rights law:


Title VII’s strictures are absolute and represent a congressional command that each employee be free from discriminatory practices. Of necessity, the rights conferred can form no part of the collective-bargaining process since waiver of these rights would defeat the paramount congressional purpose behind Title VII. In these circumstances, an employee’s rights under Title VII are not susceptible of prospective waiver.8



In other words, forcing arbitration would undermine the basic purpose of civil rights laws. While Powell acknowledged that Alexander could agree to a post-conflict private settlement whereby Alexander waived his rights—after the fact—it would be against the purpose of Title VII to allow Alexander to prospectively waive his right to bring the case to trial.

Second, Powell made sweeping statements explaining why arbitration is a poor replacement for federal courts when it comes to vindicating civil rights. Arbiters are not competent, he argued, to deal with the interpretation of broad public statutes like Title VII. “The fact-finding process in arbitration usually is not equivalent to judicial fact-finding. The record of the arbitration proceedings is not as complete; the usual rules of evidence do not apply; and rights and procedures common to civil trials, such as discovery, compulsory process, cross-examination, and testimony under oath, are often severely limited or unavailable.”9 Arbitration may be cheap and effective, he said, but that is all the more reason that it should be used only to resolve the unique disagreements between parties that concern their particular contractual obligations, not essential federal laws.

That case was decided in 1974. In its wake, a small group of lawyers realized that the big corporations they wanted to work for had a growing problem, and they could make their reputations by solving it.

In 1977, the anodyne-sounding Center for Public Resources (CPR) came into being.10 The first act of the CPR was a declaration of its agenda: reduce the costs of business litigation. They planned, they announced, to identify and develop new forums for conflict, communicate the value of these new tools, and implement these new methods. They called them “experiments and new resources to decrease the costs of litigation and regulatory disputes.”11

CPR built an active legal team over the next decades, funded by a national coalition of 200 major companies and the top 100 law firms. It set up headquarters in a posh building on Park Avenue in New York City. The board of CPR has always been big business; today it is a who’s who of monopolists: Bayer, Visa, Amgen, and Shell are all represented, making CPR a genteel version of the American Legislative Exchange Council (ALEC). Like ALEC, which provides model legislation for lawmakers, CPR provides model arbitration agreements—semi-bespoke forms for companies creating their own private legal regimes. The goal is to erase access to open federal and state courts, to replace public courts, juries, and judges with secret corporate court look-alikes. These arbitrations were initially called “minitrials” by advocates, as if to say, it is the same thing, just smaller. But these minitrials were not smaller versions of the old tradition; they were different, and had a transformational goal. According to arbitration expert Stone, CPR’s “real mission was to facilitate overturning Alexander v. Gardner-Denver or make a carve-out for employment arbitration that arose outside the collective bargaining agreement.”12

Looking back, one is struck by the audacity of the early CPR. It did not hide its mission: clearing out the courts. It argued in briefs and in public that in the wake of federal civil rights law and fair labor laws, there were too many cases being brought to court. The increase in employment discrimination claims brought in federal court might make one worried about employment discrimination and what to do about it, but CPR argued the opposite: we don’t need to get rid of discrimination, we need to get rid of these cases. While many people—even on the left—were uninterested in the threat posed by alternative dispute resolution, there were early, loud critics sounding the alarm bell, including Yale Law professor Owen Fiss, who argued that the structures being created were incapable of protecting public rights and would lead to replacing public values and justice with “private interests” and private regimes.13

Within 12 years after CPR was founded, it had succeeded in overturning Alexander in spirit, if not in fact. A big moment came in 1983, when liberal lion Justice William Brennan announced that there was a “federal policy favoring arbitration,” despite no real history supporting that claim. A trio of cases in the 1980s followed, establishing that arbitration could be used for all different kinds of statutory claims between companies. The court quickly transformed a modest act, designed for resolving business disputes between equals—the FAA—and turned it into a quasi-constitutional statute.

The definitive victory came in May 1991. Jose Canseco was dating Madonna, George H. W. Bush was president, and the Soviet Union started allowing citizens to travel abroad. The radical consolidation of corporate power had been ten years in the making, but the politics of the moment were anything but populist. The pivotal case this time: an older, white, upper-middle-class man was bringing a suit for being fired by an investor firm, a narrative much easier for a conservative court to make bad law out of. The man, Robert Gilmer, had signed an arbitration agreement with his employer but wanted to go to the public, open courts and bring a lawsuit under the Age Discrimination in Employment Act. A divided Supreme Court rejected Gilmer’s concern that the arbiter might be biased, and made quick work of his argument. The case held that because Gilmer had signed a contract to arbitrate all statutory claims, the contract would be enforced absent clear indications in the statutes that those rights could not be arbitrated. The fact that arbitration was not even in the minds of Congress when it passed civil rights laws was not addressed.

Justice Antonin Scalia wrote the majority opinion. He dismissed any suggestion that the company held “overwhelming economic power”—after all, the plaintiff was an “experienced businessman.”14 While he didn’t explicitly overturn Alexander, he waved away all the concerns about the capacity of the arbiter to determine public rights, and the danger that critical civil rights would not be vindicated. Essentially, he treated federal courts and arbitration as two equally valid forums.

The decision in Gilmer v. Interstate Johnson/Lane Corp. was all that CPR and the biggest companies in the country needed. After Gilmer, they knew that unless there was very explicit language in the statute forbidding arbitration, an employer could ask an employee to waive the right to bring any statutory claim to a public court. A merchant could ask any customer to do the same.

The Gilmer case was one of the last cases considered by Supreme Court Justice Thurgood Marshall. Marshall joined the dissent and retired from the Court a few weeks later. Since then, the arbitration strategy has only won more victories. At the beginning of this decade, the Supreme Court upheld contracts that banned consumer class actions. And, in 2018, the Court held that people could waive their rights to class actions in employment cases. A few years after Gilmer, the number of civil rights and consumer rights cases started declining, and has been declining ever since.15

All the 1980s cases had included a caveat that in cases where “overwhelming economic power” faced a powerless plaintiff, the courts might not enforce a waiver of basic legal rights.16 Scalia left to another day the question of whether the court should consider market structure and the real choices facing an employee, or consumer, when faced with an arbitration clause. That “another day” has never come; no court has found an “overwhelming economic power” exception to Gilmer.









THE FANTASY OF CHOICE

At the heart of the Scalia logic in the Gilmer case, and the entire series of cases involving arbitration agreements, is a fantasy of choice—a fantasy that relies on a nonexistent power dynamic and a set of unavailable non-arbitration options. In the Scalia logic, the choice one makes when signing a contract with AT&T is similar to the choice one makes when swiping Tinder; you’re free, and more options are just a few clicks away. If the options aren’t there and consumers want more choice, the invisible hand of the market will make those options magically appear.

Scalia’s contract logic reflects neoliberalism, a powerful ideology in American legal thought. Neoliberalism is defined by a deep skepticism of democratic institutions, which it treats as corrupt and unreliable, and a mirror-image faith in market institutions, which it treats as responsive and reliable. For most of Anglo-American history, a whole series of principles shaped contract enforcement. Corrupt contracts weren’t enforced, and contracts with a real power imbalance were not enforced. The neoliberal view is that freedom of contract should be presumed and contracts almost always enforced. The neoliberal view relies on a fairly radical view of choice, like that expressed in the Gilmer case. Neoliberals treat choice as a binary; either you have it or you don’t. Neoliberal thinkers do not look under the hood at the various pressures and realities of a particular contract situation. If you sign a contract, the presumption is that you signed it freely, and freedom is treated as a formal matter, not a contextual one. Many neoliberals are drawn to this world view because its simplicity is satisfying. Things get messy, they correctly point out, as soon as we start making judgments about real-world power relations. Was Scalia cynically serving big business or naively imagining a world that didn’t exist? Was he a con artist or a dupe? Neither one, except to the extent that power makes fools of us all: people, including judges, who reliably serve powerful interests are often promoted. You don’t need to be a cynic to prefer the kind of thinking—and writing—that leads to status.

Corporate lawyers may not personally hold neoliberal views—many do, many don’t—but they don’t need to. They only need to see the advantages of arbitration, if you happen to be a big company dealing with consumers or workers; and those are obvious. The bigger the company, the easier it is to avoid meaningful negotiations or lawsuits by having an arbitration clause. In other words, arbitration and monopolization reinforce each other, as arbitration strengthens the hand of the big corporation, relocating power from the public to a private, protected court where the monopoly can’t be challenged.

Research by Cornell law professor Alexander Colvin shows that the big companies, those involved in repeat arbitration, are the most likely to benefit from the shift from courts to arbitration. And when an arbiter works again and again with the same employer, the employer is more likely to win.17 The arbiters are paid by the employer, so they consciously or unconsciously favor the employer over the employee on average, although bias may be impossible to detect in any particular case. As Lina Khan and Deepak Gupta argued in a 2017 essay that described arbitration contracts as a form of wealth transfer, “Concentration at the firm level has handed a relatively small number of companies outsized influence over the contractual terms that govern most transactions.”18

It took a few years for wholesale adoption of the arbitration option that Gilmer offered. In 1991, 2% of employment contracts had mandatory arbitration clauses. Now, over half of non-union private-sector employers have mandatory arbitration agreements covering all legal violations, and nearly two-thirds of all big companies (companies with more than 1,000 employees) have these clauses.19 Such agreements are more common in low-wage workplaces, and in industries with high numbers of women and African American workers.20

Almost every major consumer product is sold by only a few companies, and radical consolidation in the workplace makes meaningful choice between contracts almost impossible to imagine. Class action waivers are in close to 100% of major companies’ consumer contracts, so people have no choice, when they sign up to use Amazon, or buy a car—or, in the cases that are the most likely to disappear—sign up for a loan with a bank, get a credit card, sign up for cell phone service, or go to a hospital. Five out of eight cable companies and three out of four national banks use similar arbitration clauses. Uber, Seamless, and other tech companies have been outdoing each other in writing the most draconian arbitration clauses. There is now a competition to develop the most unlaw-like fora and the most structural disincentives to bring claims.

Professor Colvin, one of America’s experts on arbitration, begins his classes by asking his students to look up Verizon’s arbitration contract. Then they look up T-Mobile’s. Then on to Sprint. In real terms, the choice a consumer has is between arbitration defined by Verizon and arbitration defined by Sprint, and the definitions tend to be almost identical. Or try opening a bank account with any major bank. Wells Fargo, Bank of America, Chase, and Citibank have virtually identical arbitration contracts. When it comes to credit cards, the contracts are also all the same. So the idea that you can choose not to waive jury and class action rights is risible.

When Wells Fargo engaged in a scheme to defraud consumers by opening new accounts in a customer’s name without the customer’s permission, the people who were hurt could have made a real case if they could have banded together. But they were barred from bringing a class action suit against Wells Fargo because of an arbitration clause in a consumer contract they had signed with the bank.21

In employment, the idea that a waiver represents an autonomous, negotiated choice is a cruel joke. Poor and working-class people looking for work are not likely to turn a job down because of fine-print language about potential future lawsuits. Instead, employees almost always sign a waiver, and when they are hurt, they are shut out of court. When Charmaine Anderson sued Waffle House for sexual discrimination, she could not bring her case and her story to court because of an arbitration clause.22 When Kevin Schiller was hit in the head by a falling mannequin, leading to severe head injuries that left him disabled, he sued Macy’s for workers’ compensation. Macy’s sent doctors who decided he was lying, and he was not allowed to appeal his decision because of an arbitration clause.23 And when a woman (name undisclosed) was not adequately compensated for the work she did cleaning homes for users of the Handy app, she couldn’t go to court and couldn’t recover her lost wages.24

Two law professors looked at nearly 3,000 cases of arbitration in 2015 and found that large-scale employers—the repeat players—win more often in arbitration than when they are taken to court, and incur lower damages. They called it the “employer-arbiter pair effect”; arbiters tended to favor the big companies that they had worked with more than once.25 This is exactly the kind of bias the public selection of judges was designed to protect against.

The private court system is becoming increasingly uniform, with big companies converging on a set of practices that shape monopoly courts. The early arbitration agreements tended to come from large employers who had the money for lawyers to draft the terms, and to plan for big litigation. They were more likely to be bespoke. Now, arbitration is more likely to be off the rack, and while it changes, it doesn’t change in the public way that court practices change. Instead, it is a race for law suppression. If one company figures out a better way to shut down complaints, the other firms quickly follow suit. At tech companies, labor and employment lawyers compete to outdo each other in ways to keep all disputes out of court and out of the public eye. The clauses continue to develop as power-protectors. The new innovation in arbitration clauses is “loser pays,” which specifies that if you bring a claim in arbitration and lose, the costs of the arbitration fall on you, including the other side’s legal fees. Essentially, as Stone describes it, this is the ultimate poison pill. No one who is poor will bring a suit if they know they will have to pay all the fees if they lose. The risk is too great. Most of the time, the people who sign the Handy, Wells Fargo, Macy’s, or Waffle House contracts simply don’t go to court at all.

Stone calls it “litigation suppression.” “An arbitration clause may require that you travel to Idaho to have your case heard,” she says.26 A person overcharged on a phone contract in Florida can’t afford that and won’t take the economic risk of $2,000 to make back the $2,000 they believe they are owed—even when the lost $2,000 can mean insecurity for a year. The win rates are low, the recovery rates are low, and lawyers who might once have brought a class action suit will decline individual cases with capped recoveries. Yale Law Professor Judith Resnik explains that “although hundreds of millions of consumers and employers are obliged to use arbitration as their remedy, almost none do so—rendering arbitration … an unconstitutional evisceration of statutory and common law rights.” As Judge Richard Posner, hardly a liberal icon, has written, “The realistic alternative to a class action is not 17 million individual suits, but zero individual suits, as only a lunatic or a fanatic sues for $30.”27

Lawyers know that employees in arbitration win barely over a fifth of the time, compared to the likelihood of winning about a third of the time in litigation, and that they tend to get much smaller rewards. Because of these low rewards, and the class action ban, arbitration agreements have destroyed a key tool that might help us get out of this monopoly mess: private litigation around antitrust. Given the behavior of Amazon, Tyson, and others, one might expect that sellers and farmers would be actively pursuing antitrust violations of big ag and big tech in courts. But class action–denying arbitration clauses like those between Amazon and Amazon sellers, or Visa and small businesses, mean that Amazon sellers cannot band together to bring a public lawsuit against various kinds of antitrust violations.

The Supreme Court addressed this problem in 2013, and held that small restaurants that were getting squeezed by American Express fees could not band together to bring a class action lawsuit, because of contractual arbitration binding them to one-on-one arbitration. The contract was hardly optional for a restaurant; accepting American Express is necessary for a business to survive. And Amex would clearly not bend its rules.

The dissent was written by Justice Elena Kagan, who explained the Kafkaesque situation that small businesses find themselves in, where monopolization has led to forced arbitration, and then made lawsuits against monopolization impossible: “So if the arbitration clause is enforceable, Amex has insulated itself from antitrust liability—even if it has in fact violated the law.… The monopolist gets to use its monopoly power to insist on a contract effectively depriving its victims of all legal recourse.”28

Shaoul Sussman, a litigator and Amazon expert (and former law student of mine) is convinced that Amazon is likely violating existing antitrust laws against predatory practices. He believes that arbitration clauses are the biggest barrier to meaningful litigation. He said that the allegations he hears regularly from small-business owners who depend on Amazon’s platform would be sufficient to sue—or at least to explore a suit—but because of arbitration, they are barred from court.29 Given the high costs of serious arbitration, the inability to band together, and the caps on how much can be recovered, it isn’t worth it to them.









THE LOSS OF CIVIL RIGHTS

In the 1960s and 1970s, Congress passed sweeping legislation to protect workers and consumers. The Fair Labor Standards Act, which governs minimum wage and rules for overtime, was expanded to cover all big companies in 1961. In 1963, the Equal Pay Act, addressing gender bias, passed, and three years later the Civil Rights Act of 1964 outlawed racial discrimination in employment. In 1967, Congress banned age discrimination in employment with the Age Discrimination in Employment Act. Congress also passed critical consumer protections in the sixties and seventies, including laws to prevent people from getting ripped off by banks or other big companies, such as the 1968 Truth in Lending Act and the 1978 Fair Debt Collection Practices Act.

The laws worked. Workers were bringing cases—hundreds of thousands of them—alleging racial, age, and gender discrimination and wage theft. Consumers were bringing fraud claims. These laws bothered big companies in many ways: they were irritating, they cost money, and they exposed stories about the companies’ inner workings that they wanted kept private. Unseemly press accompanies a poor worker confronting an abusive boss—trials are dramatic, the kind of thing a tabloid can follow. The old-fashioned democratic way to deal with laws one doesn’t like is to advocate that they be overturned, but even in the political climate that produced Ronald Reagan, the idea of loudly denouncing the Civil Rights Act or the Equal Pay Act seemed like a non-starter. So companies instead tried to enforce arbitration clauses against workers and purchasers, attempts the Supreme Court initially rejected.

Law professor Charlotte Garden, an expert in arbitration law, explained that she doesn’t like the phrase “forced arbitration” because it makes it sound like the big companies are forced to arbitrate. In reality, these forced arbitration clauses and class action waivers mean something different: they mean that the cases are never brought in any forum at all. Violations of the Civil Rights Act of 1964, the Americans with Disabilities Act, the Family and Medical Leave Act, the Fair Labor Standards Act, and all state human rights and non-discrimination laws—they are not scuttled away into the privately controlled courts; instead, they are vanished.30

One trial lawyer described the new regime this way: “What we lose is law. When people go to trial and those trials are appealed and appellate courts write opinions, law develops and law changes and law evolves. When all of that happens in an arbitration context, nothing happens.”31 When the disputes are shut out of courts, the stories of what happens inside the walled fortresses of Google, Monsanto, Spectrum, and Amazon leave public life. We don’t know the details of the cases that aren’t brought. What we do know, as Cardozo law professor Myriam Gilles describes, is that “whole categories of legal claims are disappearing from the docket—private claims sounding in abusive debt collection, predatory lending, consumer scams, illegal foreclosures, unfair or unpaid wages, and employment discrimination … the types of legal issues that economically vulnerable populations are very likely to encounter.”32

Arbitration has not been the sole tool for this juridical disenfranchisement. It is part of a larger project of dispossessing people of the right to be free of arbitrary power. Other elements of this project of rights stripping include higher pleading standards, which make it harder to bring a claim; easier summary judgment, which makes it easier for claims to get ejected from court; and the restriction of punitive damages, which makes it foolish to bring lawsuits, even if they are successful, because the reward is unlikely to be greater than the cost of litigation. This has been a central goal of arbitration, and is arguably the most insolent.

The scope of the catastrophe will always be unknown—in this case, by design. As one workplace organizer, Tanuja Gupta, explained to me, “The people we are trying to tell these stories about are looking for a job. They are in a terrible catch-22.”33 If they tell their story publicly they will get no damages—because they are bound by arbitration—and they are likely to be seen as high-risk candidates for future employers. The group she works with has an internal saying to describe how big companies use arbitration to control people: “divide, silence, and conquer.”

She represents a spate of new energy and activism around this crisis. In 2018, a group of Harvard Law students, angry about the way the largest law firm in the world used forced arbitration in their employment contracts, encouraged students seeking summer employment to boycott Kirkland & Ellis. The boycott worked, and Kirkland announced a few months later that associates and summer associates would not be asked to sign mandatory arbitration agreements.34 Harvard Law students seeking summer jobs may be the only people who truly represent the vision of choice and autonomy that Scalia’s case law reflects. They have hundreds of law firms to choose from, and they are not scared.

Having said that, these students—along with a cohort of tech workers—are playing a critical role in a new movement to address forced arbitration. Growing public pressure led Congress to pass a law that would ban forced arbitration (the Senate has not taken up the bill). And after growing evidence of sexual harassment and lack of diversity at Google, 20,000 Google workers, led by Gupta—who is a Google employee—and others, walked out because of the forced arbitration clause in Google’s contract. It is scary to go up against Google, Gupta told me. Workers feel like they are in a huge power imbalance. Gupta hears workers say, “We need a salary. We need healthcare. It is incredibly scary, they are huge, they can withstand walkouts.”35 When she and her colleagues looked at other tech companies, they all had the same clauses. The idea that workers have a choice in signing these waiver clauses is fantastical, she said; forced arbitration is baked into the tech industry.

In March 2019, Google workers won a major victory. Google announced it was getting rid of all forced arbitration waivers for all direct Google employees. The change still doesn’t apply to the temps and contract workers, or food and other service workers, who work with Google, and they make up close to half of the people that Google, in one way or another, pays. If you work at Bon Appétit on the Google campus, you don’t get the protections Google just offered, and that isn’t right, according to the activists. That creates different classes of law for different classes of workers. While Google met the walkout demands, it also allegedly retaliated against two of the organizers—one organizer, who later quit, said her manager gave work to other people and asked her to go on medical leave, although she was not sick. The other says she was reassigned.36

But the Google workers, and the Harvard students, aren’t giving up: as Gupta puts it, arbitration is the “gateway” problem, and all Google’s efforts to do good in the world don’t matter if the company doesn’t respect the importance of fair open procedures. She knows her job at Google might be jeopardized by her activism, and she suspects her supervisor was talked to about her protest work—but she is willing to continue, because “if we are going to deny basic civil rights, forget about the rest.”37
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The Body Snatchers



Monopoly crushed the laborer and made him vote with it.

—Chicago mayor Carter Harrison1



I ran for Congress in 2016 in a swing district. After winning a spirited, issues-based primary, I turned to the general election, and faced a surreal experience. On paper, I was running against Republican John Faso, but in terms of who held the power to make strategic decisions, I found myself running against a few wealthy billionaires. While Mr. Faso himself spent under $3 million, super PACs spent over $6.3 million, $1.2 million of which came from just three men.2 As a result, voters in my district were more likely to hear messages from super PACs than from my opponent. When the super PAC donors wanted the race to be about the Iran deal, the race was about the Iran deal. Faso showed up in debates and local news coverage, but since few people watched debates, and local news coverage is dwindling, he played a secondary role in his own race. The ads voters saw on television and on YouTube and Spotify and Facebook came from super PACs. The opposition research came from super PACs. A super PAC paid for a staffer to follow me and videotape me at every public event. I challenged the super PAC donors to a debate.3 They did not respond to press questions: unlike candidates, they do not face the exposure of the trail. In one of those super PAC ads, they hired a body double, a woman with my haircut, clothing style, and posture, to misrepresent my agenda. If I wanted to complain about the assertions in the ad—or the use of a body double—I had to appeal to the super PAC, not the candidate. A super PAC puppeteer using a body double may make for a good parable, but it also made me angry, and disoriented.

Such democratic disorientation is spreading. There is a natural, existential uncertainty that many of us experience, the occasional Body Snatchers fear that one’s spouse, house, or life has been replaced with a dummy. In American democracy, that fear is increasingly prevalent, and increasingly justified. As I discussed in the last chapter, courts are being replaced by court look-alikes. Other democratic institutions are undergoing more complicated, but equally troubling, transformations as they are reshaped to serve the new powers: as my experience illustrates, super PACs (corporate entities that can spend unlimited money in candidate races) have taken over as the primary source of advocacy for candidates in close elections. Political parties are being replaced by corporate-run institutions. Big corporations, which consider political strategy essential to their overall strategy, increasingly use the tools of authoritarianism—centralized regimes, opposition suppression, forced public displays of alignment—to hold on to their power, and they do so in the name of political speech. A persistent paranoia has naturally slipped into politics as these institutions are corroded, and this has led millions to flee politics as quickly and quietly as possible, and millions of others to embrace the nihilism of Donald Trump and Fox News.

We lack a political language to talk about the depth of the problem because the look-alike institutions—private political parties, campaign ads about candidates, trade associations—share some of the familiar features of democracy, but they are made of something altogether different.4

Corporate money is everywhere in politics, as Jane Mayer showed in her blockbuster book Dark Money. In this chapter I explore just a few concrete examples of the body snatcher problem: corporate institutions replacing democratic institutions by burrowing inside them and using their language and forms. I explore how corporate money is taking over parties as essential organizing institutions, and how monopolies use trade associations to hide their ambitions behind the language of small business. Finally, I look at the future that is fast overtaking us: a new kind of political system, in which big companies directly become the primary political institution in many workers’ lives. This is company-town politics on a national scale, which has quickly grown out of the leeway given by Citizens United.








TO LIVE TOGETHER IN THE WORLD

Democracy requires that people, acting freely, come together and decide what to do: Shall we build a bridge or hire a cop, or both? Shall we go to war or refrain? Shall we hold pharmaceutical companies liable for opioid deaths, shall we tax sugar drinks, shall we ban fracking? How shall we pay for schools? While we hear a great deal about poll numbers, polls, operated from above, questioning us each as individuals, cannot do the work of bringing people together. Mass democracy, to retain its democratic features, requires real mediating institutions, community organizations and associations and political parties that enable meaningful conversation and debate. The political philosopher Hannah Arendt, who sought to understand totalitarianism and how it could arise from a democratic society, argued that conversation and deliberation were essential to make it possible for people “to live together in the world.” There must be a world or worlds held in common, a public realm, which operates like “a table located between those who sit around it; the world, like every in-between, relates and separates men at the same time.” The public realm, she argued, “gathers us together and yet prevents our falling over each other, so to speak.” Mass society makes that common table experience much harder; we are not forced together by circumstance, and can feel disoriented by the disconnect between the abstract fact (we live under a shared regime) and the felt experience (we are not together).5 In order to have the freedom to develop independent perspectives and act on them, we need institutions that enable discussion, and institutions that enable collective action. Grassroots political parties are essential in mass society, therefore, because they provide some means of coming together to fight, talk, share, plan, and be connected to power.6









REPLACING POLITICAL PARTIES

Grassroots political parties in America have played an essential role in binding people together, not just as partisans, but as communities that connect people to the levers of power. The political party at its best is not merely a shorthand for policy or identity, but enables people with little power, via engagement in that political party, to play a part in shaping a platform that in turn shapes their lives. In the early years of the country, two elite networks, each of which owned newspapers around the country, battled each other in the press with little meaningful grassroots and popular involvement. This “First Party System,” as it is sometimes called, was replaced in the 1830s with the Jacksonian parties. From the 1830s until the 1880s, parties became the driving force behind campaigns. They engaged in mass leafletting, held big events, and developed grassroots organizational structures.

These parties were funded by the spoils system; active campaigners for a candidate were assured a job in government if their candidate won. Once in government, they were expected to give a cut of their salary to fund the party that had put them there. This led to high degrees of engagement, and high degrees of incompetent officeholders. Parties set priorities, groomed and picked candidates, fundraised, held events, and organized job seekers. When the spoils system was outlawed at the end of the nineteenth century, big business rushed in to fill the void of candidate financing, but the essential elements of the party structures stayed; in some cases, like Tammany Hall, politicians still promised jobs or contracts in return for votes. In others, the promises were for job programs, social security, or education policies.

For the next 80 years, parties remained the essential mechanism of connecting people to politics. They were far from ideal; parties were racist and engaged in ballot stuffing and violence and big and small forms of corruption. But they served an essential purpose of linking public opinion with policy making. They were deeply grounded in people who identified as members of the party and who in some way contributed or engaged with it.

After a series of scandals involving big money and foreign money, and spurred to final action by Watergate, Congress tried to pass legislation to limit how much money could be spent in campaigns, but the Supreme Court struck down that legislation in Buckley v. Valeo, a 1976 case that removed limits on campaign spending by campaigns, candidates, parties, and individuals. In Buckley, the Court said that money spent on campaign ads should be treated as speech, and given the highest level of First Amendment protections.

Starting in the 1980s, in part as a result of Buckley, the connection between grassroots and leadership began to fray. Unlimited spending led to unlimited time fundraising. As television advertising became expensive, parties turned aggressively to corporations and big donors for funding. The shift was the most noticeable in the Democratic Party, where the funding turned quickly from the old model (a blend of union funding and a few wealthy contributors) to a new model, in which campaigns were underwritten almost entirely by wealthy donors with ties to Wall Street. Arguably because of the temptations of the new funding system, Bill Clinton led the charge in stripping the Democratic Party of its historic antagonism toward Wall Street and big business. Corporations funded “soft money” ads (ads ostensibly about issues, not about candidates), and corporate leadership developed close ties with party leadership.

Corporations could give money through a mechanism called a PAC (political action committee), where employees contributed to a fund that was in turn donated to preferred candidates and parties. They could fund ads that clearly helped candidates but were ostensibly only about issues that they cared about (for example, the American Insurance Association funded an ad in Republican Nancy Johnson’s district, saying, “Join Nancy Johnson in the fight for real tax reform”).7 Despite these huge loopholes, the American Insurance Association could not directly fund ads supporting Nancy Johnson’s re-election, and in order to influence the platform of political parties, they tended to work through, instead of around, party leadership. The route to influence—big donations—was effective, but nonetheless mediated. Party leaders might want a major donation from Comcast for the convention, and that desire might influence their position on industry regulation, but at least they would have to justify their position to members of the party. They’d have to explain, in public, why they voted the way they did.

And so, flawed and corrupted as they were, political parties maintained many functions of their past. Responsiveness in both parties persisted. Local party committees had enormous sway over local races, and if a lowly party operative complained, there were mechanisms for that operative to be heard. Although big money had a lot of power, the laws still limited the amount that any corporation could inject into any one race. Parties retained their core feedback mechanism: an angry grassroots could push the party to the left or right, as the case may be, by appealing to party organizations through primaries.

Ten years ago, one case changed the balance of power. In 2010, the Supreme Court decided Citizens United v. Federal Election Commission and tore off all limits on corporate political spending. Since then, the relationship between parties and big money has been changing rapidly. In Citizens United, the Court struck down a law that banned direct spending by corporations in elections. A majority of the justices held that the law violated the First Amendment of the Constitution, resting its determination on four arguments. First, that people had a right to listen to all speech, regardless of the source. Second, that corporations were “associations of people” whose rights to speak should not be limited. Third, that a contrary ruling would allow Congress to create times when books and newspapers and other corporate-created information could be shut down. Finally, that the law limiting corporate spending didn’t serve any anti-corruption purpose, because outside corporate spending isn’t corrupting.

In Citizens United, the Supreme Court sent a strong message to corporate America. Justice Anthony Kennedy wrote that the long-standing rule against corporate electoral spending shut out “some of the most important voices” in our country. He treated corporate politics as desirable, not worrisome.

After Citizens United, there is only one thing corporations can’t do: directly coordinate with candidates or parties and make plans about what messages to share and what strategies to use. Everything else is fair game.

In the decade since the decision, the relationship between big money and political parties has transformed in three significant stages. The first stage lasted from 2010 to 2014, when big money dipped its toe into politics: during these years, super PACs tended to be general cheerleaders for existing candidates, amplifying the arguments made by party leaders and those seeking office.

The second stage, from 2014 to 2018, involved super PACs taking the reins from candidates and parties. Instead of candidates or parties deciding how to differentiate themselves on healthcare or education, the super PACs took over that role. With extensive polling research and billionaire funding, they could lead the way, and political parties increasingly followed. In twenty-two close congressional races in 2018, there was more super PAC money spent than candidate money.8 Sometimes, a lot more. Kansas Republican Steve Watkins spent a little over $1 million, while super PACs supporting him spent $3.6 million. The same was true in seven Senate races. Indiana Democrat Joe Donnelly was outspent by super PACs supporting him by $1 million, and Republican Josh Hawley spent less than half of what super PACs spent in his Missouri Senate race.9

Super PACs shifted from amplifying candidate messages to getting the candidates and parties to amplify theirs. In a West Virginia Senate race, a Joe Manchin–aligned super PAC accused Republican Patrick Morrissey of being a carpetbagger, and a Morissey-aligned super PAC said Manchin “endorsed Hillary 100 percent and Joe Manchin voted no on the tax cuts.” The $28 million spent by the super PACs combined was far greater than the combined $14 million spent by the candidates. The ads were put together without Manchin or Morrissey in the room: in terms of strategy, the candidates were increasingly becoming spectators in their own races.10 As a result, these candidates and the party leaderships now take cues from multimillionaire donors and big corporations about the strategies they should be using.

The third stage is beginning right now, as corporations and billionaires start creating their own political parties and infrastructure. When Donald Trump and the Republicans in Congress pushed through their 2017 tax law, they were supported by something that looked and acted like a political party, or really, like a political movement, but it was really corporate cash. The group, Americans for Prosperity (AFP), spends its own money on ads, pursues its own platform in domestic and foreign and environmental policy, and pays a deep bench of organizers to go door to door and engage with voters. The president of AFP calls the program a “permanent grass-roots infrastructure,” and it’s working to build the same kind of voter database that a political party would traditionally build.11 During the fight over the tax bill, AFP mobilized to punish, and later to defeat, Democratic senators who jeopardized the bill. AFP replicated all the functions of a political party except responsiveness: the one thing that would give it democratic value. AFP is an organization paid for and controlled by the Koch family.12 In this third stage, super PACs like AFP do not just do the work of campaigns, but all the work that parties once did. And the political departments of big corporations are starting to hire the men and women who would have gone to work for the Democratic Party a decade ago.









A WHALE INSIDE THE FISH TANK

Meanwhile, big corporations are also taking over another democratic institution: trade associations. If you walk through the streets of Washington, DC, large, nameless buildings cluster around the Capitol. The National Communications and Telecommunications Industry announces itself with only the number of the building—25—outside. The National Federation of Independent Business has no sign on its building. The National Retail Federation is housed above a Starbucks, in the old Fireman’s Insurance Company building, with no sign out front. These are the modern trade associations. Out of these buildings shuffle men and women who claim to represent the small-business owners of America but who are paid by some of the biggest corporations in world history.

Americans have always been famous for what the French writer and political observer Alexis de Tocqueville called the “art of association.”13 When Tocqueville toured the country in the 1830s he found clubs—religious, industrial, commercial, small, large, futile, and serious—everywhere he looked. For him, they represented a kind of national genius, a capacity and tendency to deal with sorrows and joys in an egalitarian, collective way; he saw associations as a central part of American society. In the late nineteenth century, the trade association took on a special role, and during President Woodrow Wilson’s tenure, that role was enshrined in the federal tax code: trade associations are quasi-public institutions, meant to foster connections among members of the same trade and give them a voice in the outside world. For most of the last century, trade associations were an essential part of American business: they connected small- and medium-sized businesses with each other, held trade shows and published newsletters, funded technological developments, and upheld industry standards. In the 1950s, tens of thousands of orange growers congregated once a year in California for the orange growers trade show, a meeting bigger than the current Consumer Electronics Show, where they shared stories and strategies.

Above all, they shared information and community. This was the key to the art of association: they created a constant flow of information among competitors, and this information stimulated innovation. What’s more, they created transparency with the outside world: association newsletters were essential source reading for national and local reporters.

We still have trade associations, and their role in American politics would seem to be greater than ever. They are certainly spending more than they ever have. In 2004, the total trade group political spending was $107 million; eight years later, one group spent that much alone. However, of the over 60,000 trade associations in the country, the vast majority are shadow associations—vestiges without a real function. The majority, 65%, have budgets under $100,000 and just collect a few dues and send out small newsletters.14 For thousands, the trade group is a single part-time staffer, called a “president,” who provides certification.

Only a few whales are left. The Tocquevillian mess of thousands of trade associations has been replaced by 100 politically important giants, trade associations with lobbying budgets of $1 million or more. Think the American Apparel and Footwear Association, the National Retail Federation, and the Internet Association. Their agendas are set by the big companies that fund their activities. Cargill, Tyson Foods, JBS, and National Beef Packing, which together control 85% of the meatpacking business, also control the National Cattlemen’s Beef Association (NCBA). “It’s pay to play,” says author and political scientist Lee Drutman. The trade groups are run by the “companies that pay the most money to be members.”15

The trouble is, these big companies often have interests that are directly opposed to what a genuine membership organization would want. The National Retail Federation (NRF), for example, is heavily funded by Amazon—a company relentless in its quest to destroy or control all other retailers, not just in America, but on the planet. This is an obvious case of the wolf guarding the sheep. (Naturally, when the NRF goes to lobby Congress, it’s represented by Dave Ratner, an eccentric pet store owner from Agawam, Massachusetts, not Jeff Bezos.) Amazon pays to keep the lights on at the NRF, and the NRF gives a democratic veneer to Amazon’s policy objectives. The same story is repeated in one trade association after another. In 2013, Comcast spent $18 million on lobbying in its own name; it also supported the National Cable and Television Association, which spent $19 million on lobbying, and the National Association of Broadcasters, which spent $14 million.16 The NCBA purports to speak for small-scale ranchers, but Cargill’s interest is often diametrically opposed to the men and women it claims to represent. The Internet Association was created by Google, Facebook, Apple, and Amazon to make it seem like their interests align with those of the internet more broadly.

Trade associations are used to advocate for the politically unpopular work that a company wants. One survey showed that 77% of Global 500 companies used trade associations to lobby on climate policy, against new climate rules.17 They mask simple needs. Tech has been proliferating trade associations recently. Google, Lyft, Uber, and Ford are happier to speak through the Self-Driving Coalition for Safer Streets.18 The Partnership on AI, led by Facebook, Google, Amazon, and Microsoft, among others, claims to “provide a regular, structured platform for AI researchers and key stakeholders to communicate directly and openly with each other about relevant issues.” They describe what they do as “independent reflection and analysis.”19

In other words, industry lobbying has become a charade, using small-business owners and anodyne names to hide corporate power on Capitol Hill. Politicians are comfortably half-fooled; they would genuinely rather listen to the National Association of Broadcasters than to Comcast, and when they consider a bill on the sales tax or minimum wage, they’d rather say they are listening to Dave Ratner than Jeff Bezos. The trade associations give them political cover, so that they seem responsive to small businesses when in fact they are in the pockets of monopolies—the biggest threat small businesses face.









THE COMING THREAT

Given these examples of body-snatcher politics, it’s all too clear what is coming next: corporate direction of employee speech and activism.

Non-unionized private-sector workers do not have free speech rights in relation to their employers. Anyone can be fired for sharing a political opinion, but before Citizens United, companies had to be careful about anything that looked like corporate electioneering, which was banned. Now, the dam has broken.

If Google wanted to, it could fire (or quietly demote) all employees and subcontractors who shared Bernie Sanders memes. Facebook could give bonuses dependent on the frequency of employees contacting their congressmember to advocate for a Facebook-friendly tax policy. Tyson, or Uber, could regularly amass political reports on all the farmers or drivers who use their distribution centers and provide different prices or fares based on politics.

In a startling recent book, Politics at Work, Columbia University political scientist Alexander Hertel-Fernandez surveyed workers and bosses about corporate-directed politics and found that nearly half of companies share political information with employees and that 16% of American workers reported that political retaliation occurred at their job. As of today, one in eight American workers believes that “someone at their job was treated unfairly, missed out on a promotion, or was fired as a result of political views or actions.”20

As Hertel-Fernandez shows, technology-enabled political surveillance of employees, at work and out of work, is becoming ubiquitous, especially in larger companies. While it used to be hard to know what a line cook might be saying about a president or a climate deal, now it’s easy to record what she says to her coworkers on the job, and to see what she’s posting online when she gets home. There are now off-the-shelf tools designed for big companies to target political conversations, to monitor who is opening emails of a political nature, and to see who follows a link to a political website. A 2018 survey of IT professionals working for big companies asked them how much they spied on employees: 98% said they tracked employee digital behavior. Employers used to find prying inconvenient, but now it is routine: 87% tracked employee email, and 70% grabbed web browser history. Nearly half of all companies listened to voicemails. A third of companies tracked social media behavior.21 Just last year, Walmart was awarded a patent for a tool that would allow the company to eavesdrop on the conversations of its baggers.22

Surveillance means power. So does consolidation. It weakens the hand of workers and makes job loss that much more of a threat. In a deeper sense, it has changed what it means to be a big corporation. With scale and market share, the job of the corporation becomes political in a profound, intertwined, embedded way; business becomes politics—politics in lobbying, politics in campaign contributions, politics in self-surveillance. When there are only a few big players in any market, any worker in that market is going to pay attention to the political ramifications of speaking out. Companies with enough market share don’t just chill their own workers’ speech, but that of workers more generally: a worker at Popeyes isn’t going to speak out in favor of Democratic Socialism if he worries that could blacklist him at all Yum! Brands–owned fast-food restaurants (KFC, Taco Bell, Pizza Hut) and at McDonald’s. As Hertel-Fernandez’s research has shown, the bigger a company is, the likelier it is to engage in political surveillance of employees, and to reward or punish employees based on their activities. If we continue on this path, these companies are well placed to replace political parties as the key institutional nodes of organizing activity.

In 2010, Harrah’s told supervisors to ask employees whether they had voted in a tight congressional election. In 2012, a coal mining company told employees they had to show up at a Mitt Romney rally, without pay. In January 2019, facing fierce opposition to its proposal to locate a new headquarters in Queens, Amazon sent an email suggesting its New York employees attend a public hearing. These actions will come to seem quaint if we don’t break up monopoly power. They might be palatable in a decentralized economic environment—if your boss loves Mitt Romney so much she’ll fire you over it, you can get a new boss—but when economic power is held by a handful of men, we find ourselves on the path toward authoritarianism.23 The main reason we have secret voting in this country is that the money power in the Gilded Age punished workers who voted the wrong way and rewarded those who voted in the companies’ interest. Now, people’s ballots may be private, but with surveillance and concentration, very little else about their political activity is. The growing control of a few companies makes this behavior uniquely pernicious and has the effect of spreading seeds of fear and anxiety into the exercise of basic political rights. For democracy to work, we need people to feel free to vote for whom they prefer, and to speak up about it, and to explain why.

The companies that increasingly run our country do not hesitate to ask for favors, to speak for the public, and to get involved not only in policy but in decisions. When the banks crashed the economy, we treated it as natural that they should design their own bailout. Lobbyist-written laws are no longer seen as scandalous, but as routine. When Amazon scrapped its plans to move to New York—because the state refused to cede control over the personnel decisions to an obscure state authority, the Public Authorities Control Board—this demand for political power was treated as a normal part of doing business.

Amazon recently spent $1.5 million in Seattle’s city council races.24 It is giving some warehouse employees special status to tweet positive things about how great it is to work at Amazon. (Including tweets about free cupcakes, safety consciousness, and how easy it is to get time off.) What if Amazon charged different fees for sellers depending on their public statements about a candidate? What if Amazon required tweets from the workers of those sellers?

These rewards and punishments can be tied to the larger political operations of these companies. Fear of losing a job is a powerful motivator: as fear creeps into all aspects of society, people may not even need to be punished or rewarded in order to fall in line with corporate politics.

An agenda to beat back the body snatchers has to be ambitious: we must work on not just overturning Citizens United—a clear and urgent necessity—but on overturning a much longer line of cases, going back to the 1976 Supreme Court decision Buckley v. Valeo, which, as noted, struck down any absolute political spending limits. We need publicly financed elections at all levels of government so that candidates no longer need corporate support for their voices to be heard. But all this is only half the battle. Campaign finance rules, even at their best, are not sufficient to achieve democracy without changing the role of concentrated power. Break them up and cap the spending, and we’ll have a fighting chance.
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Race and Monopoly Power



After the war, triumphant industry in the North coupled with privilege and monopoly led an orgy of death that engulfed the nation.

—W. E. B. Du Bois, Black Reconstruction



The American political economy, since its first founding in 1787, and its second founding after the Civil War, has worked to benefit people of European descent and oppress and shut out African Americans and other communities of color. Monopoly has frequently been a powerful tool of this oppression. At times, monopoly is an instrument of white power; at other times, owners of monopolies leverage racial anxiety and racism to increase their own power.

As W. E. B. Du Bois lays out in his masterful Black Reconstruction, the meta-politics of the 1870s was about the creation of a new bargain between northern financial power and southern conservatives, and the development of an informal dictatorship of northern banking power and northern monopoly over industry that made a mockery of the formal democracy. Consider, for example, the credit monopolies of the post–Civil War era. After the Civil War, ex-slaves had nothing to sell but their labor. Their right to vote was formally recognized, along with the legal right to own property and to sell their own labor and skills, but after 240 years of torture, abuse, theft, and murder, freed slaves were not given any money or land with which to exercise their rights. Nonetheless, for a brief period, black Americans were politically active and elected to office at record levels. Sixteen African Americans served in the U.S. Congress, over 600 were elected to the state legislatures, and blacks worked together with whites building new state constitutions. Some of the many devices that stopped this democratization in its tracks were land and credit monopolies.

Here’s how it worked: Former plantation owners rented land to farmers in exchange for a 50% share in everything they sold. As part of the land contract, the landlords would specify the means of cultivation and the tools to be used, and provide the seeds. The farmers then had to take out loans to fulfill their obligations. In most parts of the South, there was only one source of credit within geographical reach of a local farmer: a general-store owner, whose credit, in turn, was dependent on northern banking interests. Because a farmer could not live without credit, these general-store credit monopolies had near-absolute power over every choice a farmer made. Owners would refuse credit to anyone who did not shop at their store, and they forced farmers to cultivate cotton and not food crops because they feared self-sufficiency. Essentially, the sharecroppers were governed by three coexisting forms of government: the state, their landlord, and their creditor. Any one of these could punish a farmer who dared to exercise political rights: the landlords could cancel the land contract, and the merchant/creditor could withhold credit. This system only dissolved when transportation and communication made northern emigration more feasible, and the boll weevil destroyed cotton crops. But for 40 years, ex-slaves were governed by the states and the national government in conjunction with corrupt credit monopolists.

Jump forward 130 years, and we find a centralized financial system in which black businesspeople’s difficulty in accessing capital markets continues and the redlining faced by black homeowners has played an ongoing and central role in our political economic system. The cost of the 2008 financial crash to black communities was especially catastrophic, and the discrimination in lending and the predatory loans targeting minority communities fueled the crisis, with snowballing, disparate impacts. Over half, or 53%, of total black wealth was destroyed in the financial crisis in 2008.1 In her 2017 book The Color of Money, Mehrsa Baradaran chronicles the long history of concentrated white financial systems that have kept black Americans at a deep disadvantage, with the result that blacks now own less than 2% of the wealth of the country, up from 0.5% in 1863, the year the Emancipation Proclamation was signed.2 The financial sector provides just one of many mechanisms through which concentrated economic power interacts with race and racial politics. In this chapter, I look at three other ways in which modern monopoly power serves to crush the political power of people of color: how greater concentration means less black ownership; how corporate monopolies cut deals with white politicians to suppress the vote; and how big tech companies’ monopoly business models thrive on discrimination.

This chapter is primarily about racism against black people, although in a few places I touch on the interactions between monopoly and racism against other communities of color. We need to do a lot more work to fully understand and expose the ways that monopoly power creates and sustains systemic racism, exclusion, and extraction as it relates to unique communities.








THE BLEACHING OF AMERICAN BUSINESS

In the spring of 1960, in Biloxi, Mississippi, black activists walked single-file on the beach, wearing business suits and bathing suits, carrying no weapons, protesting segregated beaches with a “wade-in.” They were confronted by young white men armed with clubs, brass knuckles, and bricks. The mob attacked, and the police left them alone, instead arresting the 69 black protesters. A huge cheer erupted from the crowd of 200 white people watching. White gangs roamed the streets that night, beating people up. The incident became known as Bloody Sunday.

The wade-in was the first major instance of civil disobedience in Mississippi and a critical moment in the civil rights movement. Many of the wade-in protesters were teenagers and women; the men were worried they would lose their jobs if they joined. It was led by drugstore owner Gilbert R. Mason. Mason wrote in his autobiography that his particular status as an independent business owner gave him freedom to protest in such an oppressive and terrifying regime.3 The civil rights movement relied on “an economically independent class of black businessmen” who were “difficult for the white establishment to control.” More than a few black business owners in that era were liberal Republicans who prided themselves on independence from anyone, especially the Democrats.4

Black-owned businesses appear everywhere in the history of the civil rights movement. In the Montgomery bus boycott of 1965, protesters risking everything relied on black-owned taxis and a black-owned pharmacy to coordinate alternative transportation to get to work.5 A private black-owned bus fleet in Birmingham carried activists to the March on Washington when no white-owned company was willing to charter buses to transport black protesters.6

The wade-in and related activism highlight how politically important it can be to have a system that allows for the proliferation of black-owned businesses, and how vital commercial nodes of power have been in American democratic movements. Black-owned businesses have been central spaces for gathering, conversation, dissent, protest, and planning. Take, for instance, the funeral home industry. Tiffany Stanley explained in a 2016 Atlantic article how “from their earliest incarnations, black funerals were political, subversive—a talking back to the powers that be.”7 Slaves who were allowed to conduct their own funerals used those moments “to plan for their freedom, spiritually and physically.” Nat Turner was rumored to have made plans at a funeral. The funeral of an enslaved black child became the planning ground for an insurrection in Virginia. Funeral home owners played a vital role in the civil rights movement and were often political leaders.

What happens to black-owned businesses in a white, monopolized economy? In the Washington Monthly, author Brian Feldman chronicles the “wholesale collapse of black-owned independent businesses and financial institutions” and lays out a persuasive case that black businesses have been routed by bad antitrust policy.8 Key centers of black economic power have been wiped out: black publishing has been bought out by white-owned businesses, while black pharmacies, black funeral homes, and black banks have merged into white-controlled companies.

For instance, Feldman reports a decline in the number of black-owned insurance companies, from 50 in the 1980s to 2 today. Black Americans, he shows, are less likely to own their own businesses now than in the 1990s. Between 1997 and 2014, the number of black employers per capita went down 12%.

If the boycott, the wade-in, or the March on Washington happened in today’s top-heavy economy, who would support them? Today, while the funeral industry booms, black power declines: black-owned funeral homes have been gobbled up by big chains like Service Corporation International (SCI), which has dominated by buying up 1,500 funeral homes and 400 cemeteries. In 2013 it bought the second-largest death care company in the country; the Federal Trade Commission (FTC) was worried enough to whimper but allowed the merger with a few conditions. SCI is no civil rights icon. The SCI PAC spent hundreds of thousands of dollars in 2018, dividing donations evenly between Republicans and Democrats. It is impossible to imagine the CEO of SCI leading, let alone supporting, dangerous civil disobedience. The funeral home owners, and similarly situated business owners, either were bought out or pushed out by companies like SCI, but they frequently had no choice; if they did not take the cash, they would not be able to compete against the new goliaths.9

Antitrust is, therefore, important for black economic power because the distribution of power in small- and medium-sized businesses is different from that in large corporations: small- and medium-sized businesses are much more diverse. Nearly one-fifth of all American businesses are run by black men and women, compared to just 4% of the Fortune 500.10 Think about that: a non–Fortune 500 company is nearly 6 times more likely to be run by an African American than a Fortune 500 company. Financial ownership of corporate America is even more homogeneous. A 2017 study showed that firms owned by minorities and women manage only 1.1% of the $71.4 trillion in asset management.11

And as corporate power gets more and more concentrated, Fortune 500 companies control a larger and larger swath of our economy—when 96% of Fortune 500 CEOs are white, that means that the white vise grip on power has grown, because the white men at the top govern more of our lives than they did 30 years ago.12 The higher up you go in a corporate structure, the more who you know matters, and the clubbiness increases, excluding those who are not from the same background, the same schools, or don’t have the same way of talking, or the same ancestry. There has been a rise of a small but very wealthy business class in black America that moves across racial lines, and is sometimes given authority to speak for “the black community,” but it often shows a relative disdain for progressive politics, and that rise has coincided with the decline in the number of middle-class black business owners.

Instead, the more a society concentrates power, the more that institutional power reflects the legacy power-holders in it.13 The combination of systemic racism, financial concentration, and corporate monopolization has led to power being wielded predominantly by white people, and this is justified by a corporate system designed to appear neutral and to foster indifference to social consequences.

Even where black and brown business owners are thriving on paper, their economic—and political—power is vastly diminished. In chapter 1, I explained how chickenized industries work: a single, centralized hub maintains a high degree of control over small-business owners, who bear the risk of failure. The modern franchise model works that way, in which a central company, like McDonald’s, gives local “business owners” the right to use the McDonald’s name, and dictates most aspects of how the business is run, all the while washing its hands of liability.

African Americans, along with Hispanics and Asians, are overrepresented as franchisees, and there are more black and brown owners of franchised businesses than of non-franchised businesses.14 This franchise model, when it works, provides a path into business for people who would otherwise be cut out. But far too often, the reality of the franchisor/franchisee contract creates a structurally abusive relationship, where the franchisee is liable for lawsuits and responsible for problems, yet lacks the freedom to hire people at a decent salary. The franchisor has a high degree of visibility into the businesses and margins, and makes sure that any extra margin goes into fees, which go to executives and investors. When they enter into a franchise agreement, they often give the franchisee a 500- to 1,000-page document to sign, and the franchisor uses its huge power advantage to maximize its flexibility and minimize its liability if something goes wrong.

These business owners, unlike Warren Buffett and Mark Zuckerberg, do not have extra cash that then gets plowed into politics; they barely have enough margin to survive on. And to add insult to injury, when protesters object to the low wages paid at fast-food restaurants and other franchise arrangements, the franchisor points the finger at the franchisee—often a person of color—and says they are to blame. Big corporations are well aware of the potency of the connection between race and monopoly and routinely try to build connections with leaders in communities of color to neutralize criticism.15 Walmart, for instance, contributed millions to national civil rights groups, including the NAACP, after which the NAACP supported Walmart in its bid to enter New York City.16









WHY IS AT&T SUPPRESSING THE VOTE?

The loss of black business power is not happening in an economic vacuum, but coincides with white owners of big business and their financial owners taking more political power. This is how it works: the financial gains of monopoly power are used to fund political efforts that use the media to divide low-income black and white voters to gain political power, and then deploy that power to gain tax benefits and further coalesce their own power.

Take the suppression of voting rights, which we tend to see through the lens of partisanship or racism. Here’s how the standard story goes: In the 1990s, a Democratic North Carolina legislature passed laws making it substantially easier to vote—allowing same-day registration, early voting, and pre-registration for 16- and 17-year-olds. It was a major success story in a state with a long history of voter suppression. Voter turnout rose quickly, with the biggest increase in African American turnout. Then a Republican wave took over the legislature, and in 2013, after 20 years of Democratic governors, Republican governor Pat McCrory took office.

The new legislative-gubernatorial combination set about immediately changing the rules of the game. On August 12, 2013, McCrory signed a law that added some of the most extensive hurdles to voting in the country. It shortened the early voting period from 17 days to 10 days. It ended pre-registration for 16- and 17-year-olds who would be 18 by Election Day. It eliminated same-day voter registration. It required all voters to present government-issued identification at the polls. It loosened the rules by which poll watchers could challenge a voter’s eligibility. It classified college IDs as inadequate proof of eligibility for voting.

When civil rights groups sued to block the law, the evidence that emerged in trial showed just how carefully this law had been designed to suppress the black and Hispanic vote. While writing the law, one Republican staffer asked for “a breakdown of the 2008 voter turnout, by race (white and black) and type of vote (early and Election Day).” Another lawmaker asked for data showing the Hispanic vote. A key adviser to the Republican House Speaker asked for “a breakdown, by race,” of “registered voters in your database that do not have a driver’s license number.”17

Those passing the bill were certainly very happy to use dog-whistle racial politics to hold on to their newfound power in the legislature. The Republicans, realizing that demographics were against them, had been willing to do everything they could against fair and open voting in order to protect Republican power. In this story, the 2013 law was a direct result of Republicans and racist leaders in North Carolina trying to hold on to power by leveraging racial fear. North Carolina county precinct GOP chair Don Yelton famously told The Daily Show in 2013 that if the state’s new voter ID restriction “hurts a bunch of lazy blacks who just want the government to give them everything, so be it.”18 He had to resign for saying that.

A federal court struck down the law with an extensive decision, calling it “the most restrictive voting law North Carolina has seen since the era of Jim Crow,” and concluding that it had been designed to suppress the African American vote with “almost surgical precision.”19

Everything in this story I just told is true, but it is missing the most important player: ALEC (the American Legislative Exchange Council), which has become a way for big corporations to get their legislation passed by Republican lawmakers. Don Yelton was not the leader. He didn’t write the voter ID law: ALEC, paid by companies like AT&T, did the writing. It would never have been introduced, or passed, without big money and the support of big corporate actors, including some of the most neutral-seeming companies in the country. As Ari Berman reported in his book on the history of voting rights and new voter suppression efforts, Give Us the Ballot, the voter suppression law “didn’t come from nowhere.”20

ALEC makes it easy for lawmakers by writing legislation that is essentially ready to go. It holds conferences on its preferred policies and gives awards to local elected officials who push through its agenda.21 It provides lawmakers with free family vacations to ALEC events.

ALEC began actively pushing model voter ID legislation in 2009. The model voter ID law was initially called the “Taxpayer and Citizen Protection Act.” This model swept the country. As the Brennan Center for Justice reported, the ALEC laws “fall most heavily on young, minority and low-income voters, as well as on voters with disabilities.”22 And unsurprisingly, the best way to get these laws passed is to help elect big business–friendly legislators, and the best way to do that is to engage in dog-whistle politics.

In 2009 through 2013, when the model voter identification laws were being written, ALEC was supported by monopolies across several sectors: Exxon, Pfizer, Microsoft, Google, Amazon, Coca-Cola, GlaxoSmithKline, and Walmart. If you had a wireless phone in 2010, part of your phone bill was probably going to fund voter suppression. ALEC was funded by all three of the big wireless providers: AT&T, Verizon, and T-Mobile, which collectively dominate 85% of the market for mobile phones. What was AT&T doing funding ALEC, and why did it share a funding recipient with its purported competitors? While they technically compete, they share many interests, including, for instance, blocking municipalities from offering broadband. They cared a lot about North Carolina, because ALEC was pushing a bill to make it illegal for towns or cities to create their own broadband networks.

In 2011 in New Orleans, Thom Tillis, the Speaker of the North Carolina House, was honored as 1 of 11 “legislators of the year” by ALEC. As Rob Schofield of a local North Carolina watchdog group quipped at the time, the award might best be described as “Outstanding Performance in the Use of a Copier.”23 ALEC pumped out over 800 “model” bills, and the North Carolina leader used many of them, either word for word or very close in intent and structure.

From the time the Republicans took over, Tillis pushed and carried the voter suppression bill. Now, backed by a major Koch-funded network, he is the junior U.S. senator from North Carolina. ALEC cultivated him from his early days in power—Tillis was a target because of his extraordinary platform as the lawmaker with the most leverage in North Carolina. ALEC, in other words, was the institutional dealmaker who facilitated the bargain between Tillis, Yelton, and some of the wealthiest corporations in the world.

What should we make of Pfizer funding voter suppression? There’s no reason to think that Amazon, or Microsoft, or Walmart, or any one of the many pharmaceutical companies who funded ALEC was particularly interested in the voter suppression part of ALEC’s work at the time. As Mary Bottari, former press secretary to Russ Feingold and award-winning investigator, explains it, corporations tend to support ALEC to provide particular services—they are interested in blocking municipal broadband, or pushing aspects of tax policy or specific kinds of deregulation, or pushing tort reform. They tend to fund particular pockets of ALEC’s work, but their involvement helps legitimate the entity as representing a broad cross-section of corporate America.24 Does it matter whether Thomas Rutledge, the head of Charter Communications—which has never severed ties with ALEC—is ideologically racist? Does it matter what he held in his heart, given the collateral damage? At best, he is extremely indifferent to the serious harms caused by inflaming racial hatred, preferring to put Charter’s bottom line above those human costs.

One of the state’s legal defenses at the trial of the North Carolina law was that it wasn’t racist, it was just politics: fewer African American voters meant fewer Democratic voters. The Republicans who pushed it were just protecting incumbency (under current Supreme Court jurisprudence, laws designed to protect political power are expected and fully allowed). The Reverend William J. Barber II, prominent minister, political activist, and leader of the Poor People’s campaign, had this to say about that defense: “You can’t expect racists to come right out and sound like racists. They’ve substituted the word ‘racial’ with the word ‘political.’”25 Likewise, you can’t expect the head of Google to come out and say he is racist. But if he is supporting laws that predictably lead to voter suppression, then he has just substituted the word “racial” with the words “corporate bottom line.” As long as big businesses have excess profits to fund organizations whose goals align with the enhancement of corporate power, monopolies will have incentives to suppress the vote, to gerrymander, and to crowd out dissenting voices.

Bucknell University economist Marcellus Andrews argues that we should understand that corporate monopolies aren’t just indifferent, but making a bargain with a segment of white society. He wrote, “Monopoly is a form of politics, a concentration of private power whose leaders then use all sorts of mechanisms to achieve their ends, including cutting a deal with a segment of society—whites—to abuse others in exchange for certain privileges and guarantees in pursuing business interests.”26 The result is terrible for people of color, and it doesn’t work well for poor and working-class white people either; the three winners are big corporations, political entrepreneurs, and the people who work for organizations like ALEC. According to Andrews, Google, ALEC, Walmart, midlevel operational entrepreneurs, fear, and white supremacy in “democratic” (elected) form “all enmesh to establish a stable and enduring complex by virtue of mutually supporting strategies that land heavily on the disfavored.”27 Voter suppression is a tool for keeping out black voters, but also for elevating racial narratives. Racial stories make the unearned seem earned—the privilege of membership in a superior collective is a perceived virtue. Non-racial stories demand much more of people as citizens—civic virtue must be earned. Racist stories, therefore, are incredibly useful in creating alliances between powerful and weak interests against racial minorities.

Andrews argues that we ignore monopoly problems at our peril:


The plutocrats use racial identity as a wedge and then grant whites the right to use state power—on loan from the plutocrats—to pursue their dreams of racial power vis-à-vis nonwhite citizens, but only on the condition that white working- and middle-class people grant big business free rein in managerial affairs.



To be fair, the relationship between race and anti-monopolism is not always straightforward, and anti-monopolism, too, can be used as a tool of exclusion. Senator John Sherman (the author of the Sherman Act) as well as Woodrow Wilson (the most anti-monopolist of our presidents except Franklin Roosevelt) were both rabid segregationists, and their anti-monopolism was designed to protect a certain class of white small-business owners against both big business and non-whites. As historian Gerald Berk wrote recently, “anti-monopoly’s … ideology can look down as readily as up to identify adversaries. When it does, immigrants, African Americans, and women are coded as nonproducers alongside bankers and monopolists, equally worthy of vilification, regulation, and exclusion.”28

The moral of the story is not that anti-monopoly is a panacea for deeply embedded racism, or that anti-monopolists have always been right. It is that race and corporate power are totally intertwined, and while fighting the local fights against voter suppression and similar issues is vital, we cannot ignore the corporate structures behind them. We play into the monopolists’ game if we attack local racist politicians but fail to strike at the root of their funders’ power.









BIG WHITE TECH

The cutting edge of monopoly racism is, as with so much else, in big tech companies, where a toxic combination of power and opaque bias is repackaged and defended as neutral algorithms. Machine learning tends to exaggerate existing inequalities. When doing web searches, poor people are shown worse jobs and apartments, while elites with purchasing power get access to real estate deals and better employment opportunities. Machine learning is also remarkably prone to error, but since the error lies in an algorithm, not a person, there is no person to shame for failure when people of color are persistently discriminated against.

We miss the big picture if we think of machine learning algorithms in the abstract, and not as devices used to make money and coalesce power by particular dominant companies. Google, Facebook, Amazon, and Apple pose unique race bias dangers in two ways. First, they are among the few companies with the resources to extract and exploit publicly available datasets in combination with their own data, creating data monopolies. Second, their choices about what data they use to serve what content have uniquely powerful impacts on everybody in society. When Google bakes bias into results, everyone is impacted. Finally, they don’t just passively allow bias, they make money off it.

In her engrossing book Algorithms of Oppression, UCLA professor Safiya Noble shows how Google’s business model is designed to prioritize the needs of advertisers for wealthy, white potential purchasers.29 For instance, when you searched for the word “girl” in America in 2018, 46 of the first 50 images were white girls.30 After publication of Noble’s book, Google changed these particular search results. When researchers pointed out racist autocompletes for “black women are,” Google simply removed the autocompletes altogether. It became a game of algorithmic whack-a-mole, with Google responding to individual incidents, but not revealing how they came to be: the underlying business model, which thrives on exaggerating existing social stereotypes, remains unchanged.

Noble persuasively argues that human-created algorithms necessarily reflect the biases of the humans who create them, reproducing discrimination in a computer code while deflecting responsibility for this discrimination by blaming the code for its operations. The leadership of big tech companies is notorious for the absence of African Americans—barely 1% of Google’s full-time workforce are black women. And employees at Facebook have spoken up about a workplace in which racism, discrimination, and bias are built into the company culture. One employee posted a blog about the “small actions that mount up over time and build into a culture where we are only meant to be seen as quotas.”31

Yet the problems with algorithms can’t be resolved without addressing the underlying power dynamic. Noble argues that there are deep democratic and race problems with “one monopolistic platform controlling the information landscape.”32 Google’s algorithms are secret, and because they serve up different information at different times to the same people—and to different people—it is extremely difficult to investigate their bias.

Google is not alone: a damning ProPublica report showed how Facebook allowed advertisers to select audiences based on “ethnic affinities.” Landlords and employers could use Facebook tools to advertise by zip code (a traditional method of redlining), and include or exclude categories such as “non-American-born,” “non-Christian,” or “interested in Hispanic culture.” In response to a lawsuit by the National Fair Housing Alliance and charges by the Department of Housing and Urban Development, Facebook no longer allows housing advertisers to target by zip code and has removed ethnic affinity groups, gender, and age as options for targeted Facebook ads.

It’s a step, but it doesn’t solve the problem of paid bias. The Facebook “Lookalike Audience” tool allows advertisers to target a community that resembles their current community, matching country of origin, other demographics, and common interests. If the existing community of tenants is white, the Lookalike Audience will doubtless be overwhelmingly white; the landlord never has to use proxies, but the look-alike nature of the beast will work to exaggerate existing segregation. In settling a lawsuit this summer, Facebook agreed that the Lookalike Audience tool cannot be used for credit, housing, or employment ads.33

However, Lookalike can be used for checking and savings accounts, car sales, event announcements, and every other kind of consumer product sold. “When you take systems like that and apply them to a society that is built on discrimination, the data inputs from the society feeding into the algorithm have the taint of historical biases built into them,” said David Brody, counsel at the Lawyers’ Committee for Civil Rights Under Law. “The advertising and technology companies are stumbling through the dark and afraid to turn on the lights to see how many cockroaches there are.”34

The nature of Facebook’s tools makes it hard to avoid discriminatory advertising, because the business model of Facebook is discriminatory advertising.35 Even where the advertiser selects no proxies for race, age, or gender, Facebook is serving ads differently to different races, ages, and genders, because it is designed to share ads with people most likely to click on them, and if (when) there is a racial, age, or gender skew to those categories, ad segregation results.36

Because of the extreme risks that systematic informational bias poses to society, University of Maryland Law School professor Frank Pasquale proposed—a decade ago—that the FTC use its power to monitor and investigate claims of bias37—a traditional role of a competition authority, but one that has not (yet) been taken up. Instead, we have to take big tech’s word for it that they don’t want bias. I proposed in chapters 2 and 3 that we get rid of targeted ads for big platforms because of the dangers they pose to journalism and democracy. These examples provide a third reason.



When the relationship between white power and monopoly power is spoken out loud, the political results can be electrifying. Today, we are in the midst of a battle for a free internet—the battle for network neutrality, the principle that internet service providers (ISPs) must treat all internet communications equally, and not discriminate or charge differently based on the user, the content, the website, or the method of communication. As the coiner of the term, Columbia University law professor Tim Wu, explained, it represents a classic anti-monopoly principle: no big company should be able to abuse a choke-point role. The ISPs should remain neutral to allow the full flourishing of diverse ideas, debate, and discussion, and not replace an open internet with a pay-to-play internet.

The network neutrality debate changed when grassroots civil rights groups got involved in the early 2010s, transforming it from an academic fight to one about the power of marginalized communities to be heard in a modern political ecosystem. One activist argued that, without net neutrality, Comcast, AT&T, and Verizon would be given too much power to censor speech and crush movements for racial justice. Steven Renderos, an organizing director with the Center for Media Justice, pointed out that “in a media environment where communities of color own less than 3 percent of TV stations, the internet allows us to bypass racial discrimination to speak for ourselves.”38 The online pressure group Color of Change, which led the charge, argued that “Net neutrality is essential to protecting our free and open Internet, which has been crucial to today’s fights for civil rights and equality.”39

Their message clearly resonated: working with other groups, they helped organize one of the largest online protests in recent history, on July 12, 2017. Yet the Trump administration repealed the 2015 network neutrality ruling of the Federal Communications Commission (FCC), and the fight is ongoing. A long-term victory for network neutrality can happen either with a new administration and new FCC, or with a new Congress. Moving forward, all progressive voters who care about racial equity must insist that their candidates support net neutrality.

More importantly, we need to understand how race and monopoly are both forms of illegitimate power, and each amplifies the other. The Massachusetts abolitionist Charles Sumner understood that when in 1866 he proposed legislation that would ban all systems of racial discrimination, class, and monopoly:


There shall be no Oligarchy, Aristocracy, Caste, or Monopoly invested with peculiar privileges and powers, and there shall be no denial of rights, civil or political, on account of color or race anywhere within the limits of the United States or the jurisdiction thereof; but all persons therein shall be equal before the law.40



It didn’t pass, but that’s the kind of aspiration we need more of today.
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The Wage Mystery


The wealth inequality in our country is obscene. In response, many people are drawn to a handful of familiar policies, including raising the minimum wage and taxing the wealthy and redistributing the money through public services. I support these policies, but they do not go far enough in changing the power dynamic. Instead of merely focusing on after-the-fact redistribution of wealth, we should put a lot more progressive energy into before-the-fact redistribution of power.

In the 1950s, CEOs made 20 times the salary of the average worker. Now, S&P 500 CEOs are paid 361 times the average salary of their employees.1 From 1940 to 1980, the value produced by workers, adjusted for inflation, increased by 98%, and the average pay rose nearly 95%. And then, despite gains in productivity, people’s wages simply stopped growing. Wage growth slowed in the 1980s as a percentage of overall income and then took a nosedive in the early 2000s. Between 1980 and 2019, productivity rose over 75%, but average pay rose only 5%. Executive pay shot up nearly 1,000%, while the share of income going to workers fell precipitously. Wages have stayed frozen—marching evenly with inflation, but not outpacing it—even as unemployment levels have dropped dramatically.

The divergence has been called the “wage puzzle” and a “mystery” that “no one” understands.2 Unemployment is at the lowest level in decades, and you would expect that wages would be quickly rising. Mainline economists have long been promising strong wages and better benefits with a tightening labor market. Moreover, the labor force is more educated than it used to be, which traditional theory says should mean increasing pay.

So why aren’t wages rising? The economic columnist for the Washington Post, Robert Samuelson, acknowledged: “By standard economic theory, the strong demand for labor should be pushing up wages. But that isn’t happening.”3 He trotted out a series of possible explanations, none of which he found satisfying.4 It can’t, for instance, be explained by the surplus value being passed along to the consumer through lower prices. A paper published last year showed that companies were charging substantially more over their marginal costs than in 1980.5 In other words, consumers are paying more and workers are getting paid less—even though there is a labor shortage.

Paul Krugman described the wage puzzle this way: “The unemployment rate is now very low by historical standards. In fact, it’s back down to 2000 levels; those were the days when employment was so full that people used to joke about the ‘mirror test’ for employment: if your breath would fog a mirror, that is, if you were alive, you could get hired. (Sorry, zombies.) Yet wage growth remains restrained, well below pre-crisis levels.”6

In 2018, on the IMF blog, a senior economist for the IMF shared a “wage puzzle” chart, arguing that since the rate of productivity growth was declining, workers were naturally making less. “Wages in the US have grown slowly in recent years, even as the unemployment rate has fallen to the lowest levels in decades. This is puzzling. Economic theory and common sense suggest that companies competing for a shrinking pool of available workers would have to raise wages as the labor market tightens.”7 The economist explained the stagnant wage growth with a chart showing “slower growth in labor productivity, the amount of goods or services produced in an hour of work—and a decline in the share of income that goes to workers.”8 These trends, he argued, have held wages down. This answer just relocates the question, and doesn’t really answer it—yes, a smaller share of income goes to workers, but why?

Failure to predict and understand this is a major black eye for most mainline economists, who also failed to predict the crash of 2008. In fact, when economists noticed the decline in the “labor percent”—the amount of money going to workers—they assumed that less money and benefits to workers meant more money to capital investments. Companies must be buying land, machinery, manufacturing plants, right? This was true from 1940 to 1980, when the 100 largest firms put, on average, 13% of their revenue into capital investment. But as economist Simcha Barkai showed in a recent blockbuster paper, both labor and capital investors are losing. Instead, the value created by workers has been going into big companies buying their own stock to inflate the price. In the 1970s, stock buybacks didn’t exist (they were illegal until 1982).9 By 2005, the 100 largest firms were spending more money on stock buybacks than on capital investments. In other words, economists thought that companies would compete to provide better products, but they are simply paying their shareholders more.

Now we understand the root cause of the puzzle: monopolization. In the last two years, there has been an explosion of literature showing how market power explains the wage puzzle.10 In the economics literature it is called “monopsony.”11 When companies have too much power, they suppress wages, reduce benefits, and defy supply-and-demand models, because they are more like lords than participants in an open, competitive economy.12 Economist Barkai estimates that excess market power has caused corporations to spend $14,000 less a year per worker on compensation, training, benefits, and so forth.13 That’s a lot of lost income. In a major paper published in 2018, four economists found that in most areas, people don’t have many choices for a job within their industry due to consolidation, and that the local concentration has a significant impact on the posted wages for job openings.14 These findings, in turn, have sparked more research, all confirming the monopsony thesis. As Marshall Steinbaum, one of the economists on the 2018 study, explained to me, “New research on employer power in labor markets shows that it is systemic, in contrast with economists’ historical assumption that labor markets are competitive and workers are, in general, paid what they are worth. Instead, we now know that employers dictate pay and benefits, decide for themselves what sort of workplace to provide, and can pick and choose who works there. Permitting consolidation and vertical integration and control in supply chains has made labor markets less competitive and worsened outcomes for workers, which is in direct contradiction to the (untested) economic assumptions that motivated the Chicago School’s antitrust takeover in the first place.” Paul Krugman has recently adopted this argument as well, crediting growing evidence that too many employers in concentrated industries don’t experience pressure to raise wages.15 Monopoly turns out to be a major driver of inequality.

With the massive collapse of an economy into sectors that are each dominated by corporate monopolies, workers may be in great demand, but they are not in a good position to bargain for a fair portion of the value they create. Teresa Ghilarducci, an economist at The New School, explains that if we see wages as representing a power struggle between capital and labor, the wage decline does make sense. In simple terms, “Capital won. Labor lost.”16 Labor unions lost power, trade policy favored big companies, and, in a critical development that the economists who have governed the world of economic ideas for the last 40 years do not take seriously, big companies became so large and powerful that they no longer needed to participate in markets, but instead began to govern them.

Here’s how it works. In an open, competitive economy, companies do everything they can to find the best workers and retain them, because if they lose them, the quality of their product or service will go down. But when a few companies dominate a market, they can set—and suppress—wages without having to check in with workers. Big companies that dominate labor markets don’t have to send each other notes on how low they plan to keep wages—they just have to understand that raising wages hurts both them and their competitors, and they have no need to do it.

Imagine a town with a KFC, Pizza Hut, Taco Bell, McDonald’s, Popeyes, Subway, Burger King, Walmart, and Starbucks. Five companies own all these brands, and all of them pay poverty wages. The tiny number of owners makes it easy to stay in line with each other’s poor treatment.17 Can you imagine a 24-year-old line cook going to her manager at Taco Bell—who himself has no authority—and saying that she wants to be paid $11 instead of $10 an hour? Perhaps. But you can also imagine the manager’s dismissive answer. And she can’t threaten to leave, as no other place pays any better. Traditional economists would say that wages should rise as companies compete, but for that to happen, the companies would have to have an incentive to compete for wages, which they do not—with a tiny club, they can collude without colluding. Sometimes, they pull off the façade and make clear what is going on: Burger King, Carl’s Jr., Pizza Hut, and McDonald’s had agreements that prohibited franchisees from hiring workers away from one another.18

Look at what has happened to employees of big-box stores. In the 1980s and 1990s, the same story played out across America. Walmart would enter a town and wipe out the myriad competing local grocers, initially offering lower prices on a few staples. After a few years, the workers in town would be left with one choice: work at Walmart or not at all. Even now, with unemployment at 4%, Walmart, Kmart, and Target don’t really use higher wages to compete for workers. They tend to own particular territories, and they have no interest in a wage war or a benefits war. They can trust that, unlike independent small-business owners, monopolies are not going to poach one another’s workers by providing decent wages and benefits. As a result, Walmart workers, underpaid and poorly treated, are among the largest recipients of food stamp subsidies.19

We got here because of too much deference to professional economists, who tend to favor abstraction, models, and a bizarre faith in private systems of power being superior to public systems of power.20 According to the theory taught in most economics courses, the threat of a single company newly entering a market should keep wages high. For example, if Walmart thinks Target might enter, it acts preemptively. By doing this, Walmart hopes to avoid a wage war and prevent Target from entering its market. Otherwise, Target would see that Walmart workers were getting underpaid, and it would provide better wages to steal employees. However, it doesn’t work out that way, because power doesn’t work like that, and there are all kinds of quiet ways to avoid a price war in a concentrated market.

Research from drug pricing shows that prices can stay artificially high—above what real competition would predict—even when there are three competitors. To get to a reasonable, non-monopolistic price, you need several competitors that aren’t aligned in their interests. When a market is controlled by a small number of companies, strategic non-competition happens all the time; Walmart and Target don’t have to talk to each other to realize that both benefit if they suppress wages. When they aren’t competing against 40 other local retail outlets, they can wink-and-nod collude without speaking.

While you might think that skilled industries would be immune, the industries in which higher skills are required tend to be even more concentrated. Take nursing. Hospitals have been on a merger spree for two decades, and regional hospital monopolies are now the norm; CEO wages are rising, while nurses’ ability to negotiate is regionally constrained. As a result, nursing wages have stopped growing, and nurses are losing the ability to bargain for fair wages. Recent research shows that pharmacists and nurses working in hospitals in heavily concentrated markets have lower wages than their counterparts in non-concentrated markets.21

None of this happens in a vacuum. Instead, powerlessness reinforces itself much as power reinforces itself. Poverty—and attendant debt—and monopoly are mutually reinforcing. Low wages and unstable work contribute heavily to family debt, and credit struggles in turn work to further erode the power of workers to demand decent treatment. When people have no personal savings, their ability to capitalize on a work-shortage advantage is severely weakened.

According to one study, 50% of 24-year-olds have $0 in savings.22 Those 24-year-olds cannot afford to take off a week. That week may be worth $270 in pay. Imagine that they could make even a whole dollar more an hour by switching from their current job to Burger King, but it would take a week to do the switch. It would take nearly two months for the lost week to be made up, and if the salary change was $0.25 an hour, something more likely, then it would take eight months for that lost week to be made up. Given the risk that the week off could become two weeks, the 24-year-old will not leave one job for another. If he had savings of even $300, the calculus would change, but most employers have workers with radical dependency, no savings, and access to only very expensive credit.23

Along with debt, surveillance decreases power. We often talk about surveillance capitalism through the lens of companies collecting information about consumers, but the other part of modern surveillance capitalism is the central role surveillance plays in spying on workers. Uber—placing itself between drivers and riders—monitors driving speed, watches acceleration patterns, and keeps close tabs on customer ratings.Freelancer.com uses software that keeps track of the keystrokes of users and takes random screenshots; the software is easy to justify but horrifying to contemplate. Lonely, isolated workers have to work under the constant scrutiny of a ruthless piece of software.24

Consolidation and surveillance come together, as I showed in chapter 5. Both make political retaliation more likely. Both weaken the power of workers and strengthen the capacity of employers to threaten job loss. They strip political autonomy from people, and transform citizens into things from which value can be extracted.25

In chapter 1 I described how middle-class America is getting chickenized. It is even worse for wage laborers. For example, one McDonald’s worker has alleged that when she slipped on a greasy floor and caught her arm on a hot grill, her manager told her to put mustard on the burned arm and not seek treatment. She said almost her entire forearm was burned, and the nerves in her wrist were damaged.26 Every month, on average, someone working at a Tyson Foods processing plant amputates a finger or limb.27 Tyson employees’ breaks are so short that, according to a 2016 Oxfam report, the poultry processing workers “urinate and defecate while standing on the line; they wear diapers to work; they restrict intake of liquids and fluids to dangerous degrees.”28

If power makes people selfish and rude (as I argued in the introduction), powerlessness also changes us, and transforms our experience of the world. A recent social science experiment showed that boxes actually feel heavier if you feel powerless.29 When workers lack meaningful choices among companies, their bargaining power changes in economic terms, but their entire human relationship to the world they live in changes as well. Workers come to see themselves not as free men and women choosing to sell their skills, but as men and women being humiliated. Being out of power is an economic fact and a political one; it infects the whole person and transforms her relationship to the world, her role in the democracy, her role in the community. In other words, it takes away people’s freedom and humanity.

All of this means that although workers may be in high demand on paper, in practice they are fearful and insecure, and companies are not competing to offer them security. People are increasingly working temporary or contract jobs, without any promise of continuity, let alone good benefits. Somewhere between one-third and one-half of the American workforce is contingent, as companies are quickly replacing employees with temporary workers and independent contractors. Google has more temporary and contract workers (121,000) than full-time employees.30 Most companies intend to increase the percentage of their workforce that is contingent.31








WHAT ABOUT THE UNIONS?

Monopolization and corporate concentration are in many ways the unionization of capital, and as with unions, they increase companies’ power over those with whom they are negotiating—namely, you and me. But let’s talk about unions of workers, which are a very important part of how we as citizens can come together to establish our rights. The main route to better wages and working conditions is traditionally a union. The dream of wage negotiation is no fantasy when you have a union; workers can come together and demand, en masse, better wages and benefits. But union power diminishes with the consolidation of corporate power. When a union can’t use choice between companies as leverage, companies can shut out union workers from all negotiation.

For this reason, monopolies have baked anti-unionism into their DNA. Walmart has a dedicated hotline for managers to call whenever they suspect union organizing. These managers have special “Delta teams” to stop labor organizing. Lockheed Martin contracted the creation of a web tool to spy on workers, including their social media accounts, analyzing behavior that might lead to “organized movements.”32 Google—which often gets cast as progressive—successfully fought to overturn a 2014 National Labor Relations Board (NLRB) decision that held that companies could not punish employees for using their workplace email to circulate petitions, organize walkouts, or attempt to form a union. In 2018, a leaked 45-minute video showed how Amazon was training managers to bust unions and stop organizing.33 In other words, these big companies know that power structure matters, and actively work to maintain the status quo.

One might expect that labor unions would vocally fight back, that they’d be on the front lines of merger protests, representing the wage laborer. Mergers are bad for workers, bad for wages, and bad for union membership. Unions have a strong hand to play against mergers: during a merger, they get deep access to the companies’ financial status; they have a unique platform from which to protest; and if workers speak out, they can gum up the works substantially.34 But even a quick glance at recent history tells you that labor unions have made clear that they do not see market consolidation as their fight. Let us visit one recent labor resistance to a merger.

It was late February 2018, and employees from regional hospitals in California took to the streets to protest the merger of Dignity Health and Colorado-based Catholic Health Initiatives. They marched around a city block for three hours, chanting down the merger. Jermene Ebanks, an employee at Mercy Hospital Southwest, explained to the press that it’s common for mega-corporations to “squeeze employees and harm patients” in a merger.35 The protest by the fifty-odd hospital employees lasted a total of just two days.36

One might think, given Ebanks’ unassailable assertion, that the protests would have pressed on with urgency, but a week later the union canceled future planned actions. The union got what it had really wanted—terms in a new five-year contract. The protests were just a tactic in ongoing negotiations. In February 2019, the merger was finalized, creating a new entity, CommonSpirit Health, an octopus Catholic regime that spans 142 hospitals and employs 150,000 people.37 Five years from now, CommonSpirit Health will have enormous negotiating power to strip benefits, but for now, the union will live another day. (CommonSpirit, by the way, is also part of a growing consolidation of Catholic hospitals, leaving patients seeking treatment disfavored by the church stuck.)38

The protest is notable nonetheless, just because it happened at all. The public objection to Dignity joining Catholic Health Initiatives was one of the bigger in-person, in-the-street expressions of labor opposition to a merger in the last few years. I have scoured newspapers for other examples, and they are hard to find.

Consider what is happening today in downtown New York City, the most union of union towns. Charter Communications workers have been on strike for over 1,000 days as of December 2019. The strike began after the merger between Charter’s Spectrum and Time Warner. That merger made Charter the second-biggest cable operator in the United States subscriber-wise and the third-largest provider of paid TV.39 It has not worked well for customers. Post-merger cable service has been so bad that the state has threatened to unwind the merger, and the company agreed to pay $174.2 million to settle a case against it for defrauding internet subscribers.40 During the merger, the companies agreed to expand broadband service to at least 145,000 unserved or underserved residential units over four years, with a minimum of 36,250 new units per year. An audit found that Charter falsely claimed 14,000 addresses already served by the company as “new” deployments.41

It has been even worse for workers. Charter has refused to negotiate and has been dictating terms. Before I called a former Spectrum technician to talk, I had to give him my number via email, because he got so many calls from bill collectors that he had to carefully screen them.42 He started working for Spectrum at $9 an hour, and worked his way up to $37 an hour before the strike. Now, he has been out of regular work since the strike began and has been doing delivery for his wife’s title insurance company, paying for his own tolls, scraping together money for his kids, who are in sixth and eleventh grade.

Prior to the merger, Spectrum and Time Warner would at least come to the table to negotiate, but now, as Charter Communications, they simply ignore the strike, because they face no competition; their skilled workers have no competitor to go to. To add insult to injury, the strike is subject to a virtual media blackout. When Charter bought Time Warner Cable, it also bought a stable of regional news stations, including the most important news channel for New York City politics. Not surprisingly, the channel has not covered one of the longest strikes in city history.

The International Brotherhood of Electrical Workers (IBEW), which organized the strike, did not make protesting the merger part of their bargaining strategy. Instead, IBEW president Lonnie Stephenson said that the merger would be a “boon to good jobs in the cable and telecommunication industry.”43 They did not storm the statehouse or hold signs outside the Public Service Commission—the state authority that could have blocked the merger on state grounds. A major coalition of groups against the merger, called the Stop Mega Comcast Coalition, included no unions in opposition.

IBEW’s lack of interest in stopping that merger reflects how unions have treated the concentration crisis for decades. Unions tend to publicly treat mergers with indifference, or, occasionally, to support them when the union gets something else in exchange. On November 14, 2017, the Communications Workers of America (CWA), one of the most outspoken unions and a supporter of Bernie Sanders’ 2016 campaign, came out with a strong statement in favor of the proposed merger between AT&T and Time Warner Entertainment. The statement said that “CWA supports mergers when the partners are fully committed to creating good jobs.”44 AT&T promised that employees from acquired firms would be able to join the union. The AT&T merger was approved. Two years later, AT&T appears to have reneged on its side of the deal. The union expected 22,000 former Time Warner Entertainment workers to be covered by the agreement, but AT&T claims only 82 are covered.45

In a similar vein, in September 2016, union leaders from Dow Chemical and DuPont came together for a four-day meeting in Kentucky to talk about the prospect of the Dow-DuPont merger.46 They talked about collective bargaining and shared problems they faced, the issues of pensions, benefits, insurance, and workplace safety. Represented at the meeting were local steelworkers; the International Union of Operating Engineers; the metal trades; the United Food and Commercial Workers; the National Conference of Firemen & Oilers; the Ampthill Rayon Workers; and union representatives from the United Kingdom, Switzerland, the European Union, Germany, and Argentina. While they raised a few concerns about the merger, none of the unions spoke out against it. At best, they issued small notes of concern. There were no protests in the street.

To be fair, labor unions in America are in a difficult position right now: they are both the most powerful institutional forces for working men and women and much weaker than they used to be. They have a unique leverage point in mergers, but they have typically used it, as the Service Employees International Union did with the hospitals, to gain leverage over contract negotiations, not to try to block mergers altogether.

Some of this is due to short-termism, some of it is because of culture, some of it is about already feeling disempowered. Perhaps labor leaders, like many on the left, have been intimidated by antitrust law and finance.

Effective unions generally use their power to obtain better wages, healthcare, and working conditions for their members than non-union workers garner, proving to their membership that their dues are paying off, rather than agitating for broad gains for the working class. Although this approach may seem like a winning strategy, it can lead to short-term gains but long-term devastation. In his recent book Beaten Down, Worked Up, longtime New York Times labor reporter Steven Greenhouse showed how some of the most effective union organizing has aimed at deep, long-term structural change. Some unions believe mergers aren’t going to serve their members, but think mergers are above their pay grade. They don’t want to interfere in the market; they have so deeply internalized the neoliberal story that the market is a fact of nature, not policy, that they treat mergers like weather, for good or ill. Instead of seeing the structural threat that mergers pose to workers, they tend to look at whether a particular merger will lead to job reductions, and unions have typically asked for written assurance that it will not. They’ve also looked for assurance that terms and conditions of employment won’t be negatively changed post-transaction.

And some unions also have a pro-merger preference, because for a long time larger companies were perceived to be easier to organize; mergers in the past have meant a greater unionized workforce. In terms of labor union organizer hours, it doesn’t cost much more to organize 800 workers than to organize 200, and therefore, unions have preferred more dense and concentrated industries.

Moreover, for several decades, big firms—though not nearly as big as today’s—were seen as essential institutions in mediating worker salaries and ensuring that workers got the value they produced. Workers at large firms tended to have higher wages than those at small firms, as a well-established literature reveals.47

To some degree this is still true, but it is more a feature of the culture of legacy firms than size itself; the large-firm pay premium has significantly declined, and in some industries—such as retail—it has reversed, becoming a large-firm pay penalty, as a few big, low-paying, bad-benefit firms have taken so much market share.48 But labor history and tradition ensure that the big-firm pay benefit assumption remains.

Another reason unions are skeptical of antitrust efforts may be a residual effect of workers’ long and negative relationship with antitrust authorities. Antitrust has been used as a heavy cudgel against labor for over a hundred years. Antitrust was the tool used to stop secondary strikes, a key tool in organized labor, as early as 1908, and has never been seen as a workers’ tool.

When I spoke to labor leaders involved in different mergers, some were most concerned about the spin-offs that mergers created, because it meant working with new leadership and establishing new terms. While a union and the new company may have an agreement that new benefits need to be “substantially equivalent” to the older ones, negotiations will be more fraught than negotiations with companies whose leadership the union knows. When I asked one labor leader why his union didn’t think of speaking up, knowing that the merger might hurt its leverage, his response was a shrug.

Part of the challenge, according to one farmworker activist I talked to, may be cognitive. If I start talking about breaking up Tyson, or breaking up Driscoll’s, the automatic response is very practical: “Where would I work?” It is a real concern, and an understandable one, but one that is rooted in the lack of a vision for another kind of economy, a reality that is possible. As the farmworker activist said, you can break any monolith up into smaller companies and still have jobs.

When we recognize that anti-monopolization and union power are two sides of the same coin, we can start taking back power—instead of begging for five-year contracts, one at a time, gradually trading away power for scraps.

In 2013, workers created one of the first agricultural unions in the country, in Sakuma, Washington, after a blueberry picker was fired for asking for a wage increase. The other pickers decided to walk off the job in solidarity. They created Familias Unidas por La Justicia and organized work stoppages when there were extreme abuses. The grower, Sakuma Brothers Farms, promised $10 an hour, but only for those who could pick an unrealistic amount of fruit per hour.49 The company was also the landlord for many pickers, and not a good landlord. The company rented workers homes with toilets that backed up and appliances that didn’t work.50

Looking for leverage, the farmworkers realized that the big farm they worked for was part of the Driscoll empire. They reached out to students, and then to activists around the country, asking people to boycott Driscoll’s—and they kept walking off the job and adding members to the union. In 2017, they won some concessions.51

The farmworkers are now setting up a worker-owned berry farming co-op, which Jose Oliva, who at the time I spoke to him was the co-director of the Food Chain Workers Alliance, sees as a vision for the future. But he is under no illusions that the co-op model can survive without changes in laws and without breaking up companies like Driscoll’s. Right now, berry farmers “need to go through Driscoll’s,” he says. They can’t compete with Driscoll’s, because “they will edge you out of the market.” Driscoll’s has close ties to the big chain stores, so you can’t compete by going to those stores; Driscoll’s will undercut prices to make sure you can’t get in. And if your strategy is to start in some local place, it will block you there. “If your strategy is to start with Seattle, they will lower their prices in that market and make sure you go bankrupt.”52 Unlike a co-op, Driscoll’s can take a hit in profits to ward off competition that threatens its control.

The extraordinary—if modest—success of Familias was possible because of a joint strategy that combined worker actions and consumer actions. And incredible bravery and persistence. But as Oliva recognizes, people seeking a more equal society need a double strategy: strengthening the power of unions and weakening the power of the monopolists. When every farm in an area is part of Driscoll’s supply chain, walkouts are precarious, because workers can be left with nowhere to go.

If we step back, we see that the real failure of the economists who were stumped by low wages is that they grounded too much of their thinking in the idea that consumers, not the public, should govern markets. It is a trick of our current way of thinking to separate workers from “consumers.” Many economists point to “consumer welfare” as an economic goal. But thinking in this way has damaged our ability to see the harm to people. The consumers who are buying cheap toothpaste on Amazon are also the workers at a company controlled by Amazon, who is in the position to push down wages by pushing up seller fees on its site. The consumer welfare framework blinds us to all the ways in which our money and power can be siphoned away by monopolists, and has made us think that so long as prices are low, the law is doing its job in regulating monopolies.

But we are never just consumers.
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The Money Power



The Money Power is more despotic than Monarchy, more insolent than Aristocracy, more selfish than Bureaucracy. It accumulates by conscious fraud more money than it can use. It denounces as public enemies all who question its methods or throw a light upon its crimes. It can only be overthrown by the awakened conscience of the Nation.

–William Jennings Bryan, 19061



While mainline economists may have missed the boat on monopoly power, as I describe in the last chapter, the men and women who make up the other half of the wage mystery—the inexplicably wealthy—understand it well. The 26 richest people in the world own $1.4 trillion in wealth, the same amount as the total wealth of the 3.8 billion poorest people.2 Most of them are Americans. Most are men. Most are white. Most of them made their money off monopolies: owning the market, not competing in it, is the best strategy for extracting wealth from workers, purchasers, and business partners alike.3

Look, for instance, at Bill Gates, Jeff Bezos, Mark Zuckerberg, Larry Ellison, Michael Bloomberg, Bernard Arnault, and Carlos Slim.4 Bill Gates’ Microsoft money derives directly from the company’s extraordinary profits from the 1980s to the 1990s. In a rare exception to decades of non-enforcement, Microsoft was found guilty of monopolization, in violation of the Sherman Antitrust Act. By then, Gates already had his wealth. If Microsoft’s scheme had been stopped decades earlier, Bill Gates would not have been able to amass such wealth, build a foundation, and be in the position he is now, controlling much of philanthropy and shaping education policy.

As I explained in chapter 2, Jeff Bezos’ Amazon wealth is a direct result of bad anti-monopoly enforcement and bad anti-monopoly theory; his much-vaunted genius at shipping good products is probably better understood as a genius for reading the weaknesses of antitrust law.5 Mark Zuckerberg earns monopoly profits in digital advertising because he has been able to buy up competitors—like WhatsApp—before they could challenge him. Oracle co-founder Larry Ellison made his money through acquisitions and dominance in high-end software applications, using mergers and contract law to lock in huge fees. Carlos Slim, with a net worth of $60 billion, got rich through a telephone company and cell tower monopoly in Mexico. Bernard Arnault, worth $100 billion, shares a duopoly in the luxury goods market, where his company owns, among other brands, Louis Vuitton, Sephora, Dior, Givenchy, Fendi, Bulgari, Hublot, Rimowa, and Veuve Clicquot. Michael Bloomberg became rich by developing the financial terminal, but he became a grotesquely wealthy billionaire because of weak antitrust enforcement, which allowed him to create a sprawling conglomerate and protect his position as a duopolist in financial information terminals and financial service messaging.6

In the populist era, the late nineteenth and early twentieth centuries, the collective power represented by the fat cats was sometimes called “the Money Power.” The modern money power includes not only the above-mentioned men, but also men in finance: private equity managers, hedge fund managers, venture capitalists, and the CEOs of big banks.

One way to think about the financial markets is that they are the governing power behind the governing power of the monopolists, a central force that co-rules, relating to the biggest companies like the American federal government relates to the states, and relating to smaller companies as direct overlords. The seven men I listed above are unique even among big CEOs, because of the outsized power they have or had in directing their companies. At many companies, however, investors have the loudest voice, and effectively control those companies from their seats behind the money.








MORE CAPITAL

Wall Street has been a driving force behind the gutting of antitrust laws, because when it is allowed, monopoly power is a means of taking a big chunk of money and multiplying it, without adding any value. Access to seed capital, combined with bad antitrust policy, meant big unearned profits. This is not a new or brilliant insight. In Charles Dickens’ Great Expectations, Mr. Pumblechook bored young Pip with the same observation, noting there was “an opportunity for a great amalgamation and monopoly of the corn and seed trade on those premises, if enlarged, such as had never occurred before.” All that was needed to create a “vast fortune,” he argued, was “more capital.”7 The vast and unearned fortunes of Wall Street come via the same principle: sufficient dominance in one market to either charge monopoly prices, lower wages, or force down the costs paid to suppliers.

Berkshire Hathaway chairman and CEO Warren Buffett, one of the richest men in the world, has made his money by investing in already-monopolized industries. He said as much in a call with investors: “If you’ve got the power to raise prices without losing business to a competitor, you’ve got a very good business.… If you’ve got a good enough business, if you have a monopoly newspaper or if you have a network television station,” Buffett said, “your idiot nephew could run it.”8 He invests in closed markets, monopolies, and oligopolies. He prefers businesses with substantial “moats,” or, as a friend of his called it, “unregulated toll bridges.”9 When asked what his ideal business was at an annual meeting, he described it as one with “high pricing power, a monopoly.”10

In their book The Myth of Capitalism, Jonathan Tepper and Denise Hearn describe Buffett’s strategy this way: “If you’re investing in a business with competition, you’re doing it wrong.” Digging into Buffett’s investments, they chronicle some of the bigger investments he has made:


Buffett was one of the biggest shareholders in Moody’s Corporation, a ratings agency that shares an effective duopoly with Standard & Poor’s. (You might remember they rated the toxic subprime junk bonds that blew up the economy as AAA gold.) He and his lieutenants bought shares in DaVita, which has a price-gouging duopoly in the kidney dialysis business. (They have paid hundreds of millions to resolve allegations of illegal kickbacks.) He’s owned shares in Visa and MasterCard, which are a duopoly in credit card payments. He also owns Wells Fargo and Bank of America, which dominate banking in many states. (Wells Fargo recently created millions of fraudulent savings and checking accounts in order to charge more fees to depositors.) In 2010, he fully acquired railroad Burlington Northern Santa Fe, which is a local monopoly at this stage. He has owned Republic Services Group, a company that bought its largest competitor to have a duopoly in waste management. He has owned UPS, which has a duopoly with FedEx in domestic shipping. He bought all four major airline stocks after they merged and turned into an oligopoly. Lately he’s been buying utility companies that are local monopolies. He really doesn’t like competition.11



Tepper and Hearn explain how the midwestern Buffett appears to be the temperamental opposite of Peter Thiel, the Silicon Valley libertarian billionaire, but in fact shares Thiel’s anti-competition values. Thiel doesn’t believe in competition because he thinks it undermines innovation. He has made his money through investing in Facebook, LinkedIn, and Google, reaping massive profits.

Monopolization as the key to excess profits is something of an open secret. On the TV show Shark Tank, the greatest factor leading to investment is whether a company can tell a story of how it will own a market, via shelf space or a patent, not how it will compete in that market. Goldman Sachs recommends to clients that they buy oligopolies. In Goldman’s view, oligopolies are attractive because of “lower competitive intensity, greater stickiness, and pricing power with customers due to reduced choice, scale cost benefits including stronger leverage over suppliers, and higher barriers to new entrants all at once.”12 While Goldman’s “Buy Oligopolies!” white paper made headlines when it was issued in 2014—perhaps because of its brazenness—it is a strategy that has been baked into Wall Street thinking for 40 years.

In business schools, a key part of the curriculum is based on how to create choke points in markets. In a highly influential book, Competitive Strategy: Techniques for Analyzing Industries and Competitors, published in 1980, Harvard Business School professor Michael Porter identified five forces that have shaped every industry.13 Those five forces have now been taught at business schools for 40 years, and investors have trained themselves by using them to determine the attractiveness of an investment. The five forces are:

1.  Competition in the industry—The more competitors, the weaker the power of the company, and the less attractive the investment.

2.  Potential of new entrants into the industry—An industry with strong barriers to entry is good for investments, because it allows for charging higher prices and negotiating better terms with suppliers.

3.  Power of suppliers—An industry with many suppliers is a more attractive investment, because with few suppliers those suppliers can drive up the costs.

4.  Power of customers—A company with large, disconnected customers will have an easier time charging higher prices.

5.  Threat of substitute products—Where there are no close substitutes, the company’s power to drive up prices and drive down the cost of inputs is greater.

In other words, business school students learn to invest in the areas where antitrust fails. Antitrust is supposed to—and can again—police excess power, so that there are always enough competitors to ensure competition, barriers to entry are not too high, and suppliers, customers, and producers are all of sufficient number that no one part of the supply chain can sit in a choke point to squeeze out the value.

Porter’s five forces have given way to other techniques, and variants. The more modern framework, one often used by venture capitalists in Silicon Valley, is the network effects framework. The simple form of network effects is the idea that the more users you get, the larger your user base becomes, and the more appealing you become for new users. This alone can create market power and start a self-reinforcing competitive advantage—one that is good for investors. One successful venture capital firm argues that network effects have accounted for up to 70% of the financial value created in tech firms since 1994.14 The methods of gauging network effects are in turn ways of gauging degrees of monopoly control.

Tepper and Hearn uncovered this great advice from the book Monopoly Rules: How to Find, Capture, and Control the Most Lucrative Markets in Any Business: earmark part of your profits “for top-flight anti-trust attorneys.” All the big tech companies have been doing just that.15









THE META-MONOPOLISTS

Increasingly, the investors behind different oligopolies are the same people or institutions creating a behind-the-scenes merger of ownership across an entire industry. This phenomenon is known as “common ownership” when the companies are direct competitors, and “horizontal ownership” more broadly. In the last few years, scholars have produced a flurry of evidence that horizontal ownership leads to anticompetitive behavior. Harvard Law professor Einer Elhauge has called common ownership the “greatest anticompetitive threat of our time.”16 Research shows that the behind-the-scenes owners of multiple companies are driving corporations away from investments in their businesses and toward high returns for investors, which in turn drives inequality.17 Horizontal shareholding also ends up being a possible reason why executive pay is above where competition suggests it should be: common owners don’t necessarily want to punish managers for failing to compete, because they make more money if their portfolio doesn’t compete against itself.18 It also helps to explain why companies delay entry into pharmaceutical markets and why common ownership of banks was correlated with the amount the banks charged in account fees19—banks give larger loans and better interest rates to firms with a common owner.

One of the most obvious examples of how this works comes from airlines. The same investors are big players in all the big airline companies (Delta, American Airlines, United, and Southwest).20 T. Rowe Price, PRIMECAP, Vanguard, BlackRock, State Street Corporation, Fidelity, BNY Mellon Asset Management, JPMorgan Asset Management, and PAR Capital Management all own significant stakes in all of these companies. Recent blockbuster research showed that these airline companies hold back from fierce competition among themselves. As a result of common ownership, airlines have “increased prices and reduced seat capacity.”21 Professor of finance Martin Schmalz, one of the economists behind that research, explained in the Harvard Business Review that there are ample channels of influence if they don’t want different companies in their portfolio to compete. For instance, because of their significant stakes, the managers of BlackRock and Vanguard have a direct line to leadership within every airline.22 They know direct and indirect ways to discourage United from engaging in a price war with Southwest, a war that would decrease the share prices of both airlines. Although investors deny their ability to control pricing or production decisions,23 the mechanisms of control needn’t be overt. Schmalz writes that it is


absurd to expect that a common owner of multiple firms in the industry similarly encourages each one of them to steal market share from the other firms in the investor’s portfolio. So even if Warren Buffett promises to remain a quiet (“passive”) investor, basic economic theory and existing empirical results indicate that his involvement in the industry is likely to help lessen competition between airlines and further improve their profitability.24



At a commercial level, the tragedy is that suppliers and fliers lose out, and the airline investors win. At a democratic level, this means a new form of regulatory power is being amassed, as a handful of investors have built mechanisms to become private banking regulators, and to take over from the FAA as the regulators of the nation’s airways.

The money club and money power is everywhere. If you pull on the Uber string, you find major investment by the Japanese firm SoftBank, which led to Uber’s huge valuation. And here’s the rub: SoftBank is also investing in several of Uber’s rivals around the world and has flirted with investing in Lyft. Observers praise SoftBank for its savvy—if there are mergers it will have a major stake, and in the absence of mergers, the funder behind several crowns can shape policy.









ANTI-MONOPOLY RULES AS A COMPLEMENT TO FINANCIAL REGULATIONS

A traditional job of antitrust was to make sure that monopolization wasn’t possible, either through common ownership, or through market power. From the New Deal until Reagan, the way federal antitrust enforcers achieved this goal was by making sure that industries were competitive. The Department of Justice had a clear set of rules prohibiting concentration in markets. In practice, this meant that investors couldn’t do what they do today by seeking out pockets of monopolization. I’ll use just one example: predatory pricing. If we actively enforced predatory pricing rules, private equity managers wouldn’t be able to make so much money.

You are likely familiar with one kind of predation: predatory lending. Wall Street bankers essentially steal money from unsophisticated borrowers, ignoring or taking advantage of the borrowers’ inability to repay the loans.25 In the run-up to the financial crisis, bankers targeted minorities, the poor and elderly, less-educated borrowers, and people who needed cash for emergency medical bills—bills that were too high because of monopolized hospitals and drug companies. Predation in home mortgages, payday loans, and car loans has led to ruined credit, debt, homelessness, and despair for borrowers; lenders get high rates of return, can charge high and undeserved fees, and sometimes benefit from foreclosure.

Like predatory lending, predatory pricing takes advantage of power imbalances. A company engaging in predatory pricing offers a product for less than it costs to make it just in order to force its competitor out of business. Antitrust laws against predatory pricing are designed to make sure companies compete on fair grounds: improving quality, providing good service, creating innovations. As antitrust expert Lina Khan explains, “Through the mid-twentieth century, Congress repeatedly enacted legislation targeting predatory pricing. Congress, as well as state legislatures, viewed predatory pricing as a tactic used by highly capitalized firms to bankrupt rivals and destroy competition—in other words, as a tool to concentrate control. Laws prohibiting predatory pricing were part of a larger arrangement of pricing laws that sought to distribute power and opportunity.”26 Companies, lawmakers thought, should not be able to use Wall Street capital to push out competitors just by throwing excess cash at an industry, allowing the companies to sell below cost and making it impossible for anyone producing products at cost to compete.

A classic example would be Company A dropping the price of its products below the cost of production. Its competitor, Company B, can’t produce at that price and still survive, so it goes out of business. Company A, having gained monopoly status, raises prices, and makes back the loss from selling below cost. A slightly more complicated case involves Company A raising the amount it pays for an essential component. Company B can’t match the amount paid for the essential component, so it goes out of business. Company A lowers the amount it pays for the component, and makes back its lost value.

In 1967, the Chicago School of Economics launched an all-out war against American predation rules.27 Ward Bowman, an economist at Yale Law School, argued that the predatory pricing laws were based on a bad premise, because companies would find it nearly impossible to gain monopoly profits big enough to justify predation.28 At first, the attack was sidelined and ridiculed, but in the 1980s, after President Reagan installed new judges, and economics departments were flooded with Chicago School scholars, the new theory won. The new court decisions did not get rid of predatory pricing laws as a concept, but they made it so difficult to prove a predatory pricing claim that in practice any lawsuit became nearly a dead letter.29

In essence, the new rules did two things that made it very hard to prove predation. First, the rules were far more anxious about “false positives” than “false negatives,” and so when a case was close, judges would always assume that any price cuts were made to benefit the consumer, and not to push out a competitor.30 Second, the rules required that whoever challenged a price cut had to prove that his competitor had a clear plan to make back the money lost because of the price cut. Ever since this new, very difficult-to-meet standard was introduced, the number of predatory pricing cases has plummeted.31

Predation has become illegal in theory but easy to skirt in practice, because of this new standard, and because of the structure of finance. Investors are willing to allow businesses to lose money for years, or to regularly lose money in particular sectors, so long as they continue to grow. The investors are confident that the growth will lead to recouped profits.

Moreover, when you consider companies like Amazon, Walmart, Facebook, Google, and Bayer, all of which have many different areas of business that can cross-subsidize, opaque accounting, and huge pools of loose Wall Street cash, they don’t fit into the abstract predation model built by judges. They can cross-subsidize huge losses from different ventures.32

According to a growing number of scholars, Amazon would not exist as it does today without Wall Street seeing, and taking advantage of, the gutting of predatory pricing rules.33 As Lina Khan has persuasively argued, investors have given Bezos an extraordinarily long leash to shift money around in different ways so that he can serially dominate different markets, leverage domination in one market to gain domination in a related one, then leverage the extra cash made to gain domination in yet other markets.34

The same is true at Uber. In chapter 2, I wrote about how once the Uber business model took over the cab industry, the company made money off the drivers in the newly monopolized industry by ensuring that any surplus over the cost of the drive would go to Uber. For the Uber model to work, it needed cash to keep itself alive during the years when it was underpricing competitors. That cash came from Wall Street.

While predatory pricing regulation has been gutted in the United States, the rules still exist in international law, suggesting an alternative way forward. International law allows a country to impose an “anti-dumping duty,” a tariff assessed on imported goods that are set at “unfairly lower” rates than the prices for the same products sold in that country.35 We recognize that dumping hurts the economy, because the foreign seller can drive the domestic sellers out of business, and then, after having taken over the market, raise prices or lower the quality of the product. For instance, if China subsidizes the production of steel so that Chinese steel producers can sell steel in the United States below the cost of production, that would be an example of dumping, and the United States could impose a tariff to allow for fair competition. Without such a tariff, the Chinese government, which is deeply involved in Chinese industry, could decide to take over huge swaths of the American marketplace, creating market dependencies that would shape political dependencies.









PREDATORY SUBSIDIES

Predation isn’t merely a pricing and wage practice; it is also a political practice: one of its most powerful tools is local or state subsidies. In 2018, when Amazon was offered $3 billion in state subsidies to locate a new facility in New York City, the owner of the Strand, the legendary Union Square bookstore, wasn’t having it. She told the New York Times, “The richest man in America, who’s a direct competitor, has just been handed $3 billion in subsidies.”36 The basic insight in her complaint is essential: any subsidy that goes to a particular firm necessarily hurts its competitors.

In fact, the economic function of most subsidies is not to improve a local economy, but to make competition harder for small- and medium-sized businesses. One study showed that even when a retailer brings the promised value of a subsidy to a locale, “as much as 90 percent of the apparent direct benefits of tax incentives are offset by losses among the subsidized retailer’s local competitors.”37 In other words, when states give subsidies to any individual company, they risk hurting other companies within their borders, a loss that won’t typically be offset by whatever number of jobs the subsidy may bring. Job growth that one community treats as new is often simply taken from another community—with a wealth transfer to the company that receives the subsidy, and a transfer from lots of smaller companies and the economy at large to the larger corporation.

Unsurprisingly, concentration and subsidies have a dynamic and mutually reinforcing relationship. States want companies to locate within their borders and create packages to incentivize that. Firms that get the subsidies are likely to be big, because few politicians will crow about a relatively unknown company coming, whereas they can brag about Boeing, Google, and their ilk. Professor Nathan Jensen of the University of Texas–Austin has built an impressive body of work that shows how little people benefit from subsidies, but how much politicians like boasting about them.38 Those big, supported companies can then use their leverage to push out other firms. Meanwhile, both the politicians and the firms have no incentive for serious follow up, so the development projects’ impacts lack transparency.39 Big, hard-to-track projects go to big companies, and help make them bigger. A recent study of 13,000 firms in Belgium, where there are relatively high rates of state subsidies (for a European country), showed that industries with greater subsidization were more likely to be concentrated. More subsidies, in short, means weaker competition.40 Incentives tend to benefit the big, established firms, making it harder for their competition and for competition itself. Another study of incentives in 14 states by the nonprofit subsidy tracker Good Jobs First shows that most incentives go to the big firms.41

These big firms—like the big banks—often become too big to fail, and therefore are able to use their leverage to squeeze even more in subsidies from the government, reinforcing the monopoly-subsidy cycle. Once a firm is big enough—either in relative size to the economy or total size—it can demand bailouts, and the loan market knows it can demand bailouts, so it becomes cheaper for the firm to borrow, giving it another leg up against competitors. Chrysler was bailed out during the recession; Lockheed is so insulated from market failures by public support that it can easily borrow cheaply. They are also both among the biggest receivers of local subsidies in the country.

The monopoly-predation-subsidy-capital cycle goes like this:

1.  The promise of monopoly power attracts excess capital investment;

2.  with that investment, the company can engage in predatory pricing to push out competitors and win subsidies;

3.  only the biggest companies win individual company subsidies, which they use to push out remaining competitors and reinvest in politics;

4.  they then use the investment in politics to block antitrust and influence the tax code;

5.  without being subject to antitrust and having to pay taxes, they can promise more monopolistic behavior and attract more capital investment.

Subsidies may seem like a sideshow, because they aren’t where the action of market competition exists. But in a way, that’s the point: more and more of the action of wealth accumulation is not happening through a victorious quality competition, but through a victorious competition for access to power—a competition that most small-business owners will never be able to enter.

Fears of the financial sector taking over the real economy and the institutions of democratic power go back to the founding of this country.42 The essential role of antitrust principles is perhaps nowhere more obvious than in banking itself, where the gross political size and reach of the big banks has made significant financial reform impossible. After we bailed out the big banks, they took a big chunk of government money and invested it in lobbying to undo the legislation that was passed after the financial crisis. They successfully gutted a critical part of the Dodd-Frank Act, which limited the government’s bailouts of bad bets, and then ramped up new investments in risky products, confident they would be bailed out if they failed again. And while they benefit from concentration in their own realm, they also feed the concentration crisis in other industries. Loans to small- and medium-sized companies have fallen in the last decade, from 30% of all loans in 2007 to 18% today. Moreover, these banks make billions in mergers, so they have an incentive to pitch mergers between companies, the bigger the merger, the better.

But as I’ve argued in this chapter, it isn’t just the big banks that need to be broken up, and reforming the financial sector doesn’t stop with reinstating the restraints of the Glass-Steagall Act of 1933, which separated commercial banks from investment banks. One of the most important ways to reform Wall Street isn’t through direct Wall Street reforms at all, but by making certain ways of making money illegal. The Buffett/Pumblechook strategy has led to an enormous amount of unearned modern wealth and inequality, which is why making that strategy illegal, as good antitrust policy will do, is so essential.

The power amassed by these investors does not sit caged and tame, to be used only for diamonds and yachts, but always bleeds into politics, until Wall Street investors have such immense economic and political power that their tentacles are everywhere. In the 2017–2018 cycle, lobbyists representing the financial sector spent the equivalent of over $2 million a day.43

Anti-monopoly laws used to make it impossible for any company to take over more than a small part of an industry, and in doing so created barriers to temptation. Why engage in predation when the market will always be competitive? When predation is possible, it proves irresistible; when it is impossible, pursuing greatness in other areas becomes far more attractive. If corporate owners cannot imagine making huge profits by taking over an industry, they might start using their imagination to build better products, instead.
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No, You Don’t Have to Quit Facebook


When people hear about some bad corporate practice, their first reaction is often to consider cutting ties to the company. If there is a story about Heinz treating workers badly, for instance, they might think about boycotting Heinz. And so it is not surprising that each time I spend an hour talking about the democratic dangers of Facebook or Amazon or Google or Monsanto, the first reactions I hear are about personal consumer choice. Instead of being about policy (antitrust, data rules, outlawing arbitration), the conversation veers quickly into pride or guilt. One woman worries that she can’t leave Facebook without leaving her social life. One man sheepishly says he quit Facebook for a few weeks and crept back when he missed his friends. At the heart of this kind of conversation is a thesis: using a service is an endorsement of its business model. Or, more pointedly: if someone is not strong enough to boycott, she lacks standing to object to the behavior of lawmakers and to petition them for change.

This belief is wrong, bad strategy, and dangerous for democracy. It is based in a confused idea of our obligations as consumers. This belief does not lead to more boycotts, but radically dampens activism: guilt gets in the way of protest, and complicated chains of self-justification take the place of simple chains of democratic demand.

This consumer model is most problematic when it comes to the biggest monopolies. Most people can’t boycott them precisely because they are governmental and provide infrastructure services. We don’t ask people to boycott libraries in order to change library rules; we don’t ask people to boycott highways to ask for them to be safer; we don’t demand that you buy only bottled water while protesting water utility governance. A strategic, organized, well-thought-through boycott with political goals can be transformational. And there is nothing wrong with people personally quitting products when they can. However, ethical consumerism has taken too central a role in progressive thinking, and we shouldn’t require people to boycott essential communications infrastructure like Facebook and Google in order to demand that they be broken up. The railroads were regulated by anti-monopoly protesters who depended on the railroads, and the same can be true for the next generation of trust-busters. In this chapter I explain how we got confused about boycotts, how they can play a really important role in political change, and why they should not be used as a test of integrity.








FROM SUGAR TO NESTLÉ

In 1791, the first major bill in Parliament to ban slavery in the British Empire failed by a vote of 163 to 88.1 British abolitionists, in furious response, started a mass effort to get people to stop eating slave-produced sugar, hoping to cripple the slave trade. They convinced about 400,000 people—out of a population of 8 million—to give up slave sugar. Some boycotters went without sugar altogether, while others bought it from what they called “free labor” India because of the absence of African slaves. Women, responsible for home purchases, were at the heart of the boycott.

Total sugar sales dropped by a third, while sugar sales from India increased 1,000%. Abolitionist ceramists made tea sets with anti-slavery slogans. A pamphlet titled An Address to the People of Great Britain on the Utility of Refraining from the Use of West India Sugar and Rum, beseeching people to stop buying sugar, was read by millions. All of us are connected to torture and slavery, the author argued, laying out the math of murder. A family that abstains from sugar for 21 months will stop one enslavement or murder. “So connected are our consumption of the commodity, and the misery resulting from it, that every pound of sugar used, we may be considered as consuming two ounces of human flesh.”2

The boycott didn’t lead to commercial collapse, but it nonetheless lit a fire of awareness, forcing conversations about slavery into one of the most intimate spaces in a society—tea at home—and creating a powerful social community of abolitionists. That in turn helped cement the passage of the 1807 law that banned buying and selling slaves in the British Empire—but not slavery itself—and the 1833 Slave Abolition Act.3 The boycott was built on the consumer’s link to torture, and created a way to break people’s complicity in the ownership of human beings. Half a million people who might not march in the streets were doing at least one small thing. They were refusing to buy sugar, and in so doing, cutting at least part of a tie between themselves and violence.

The British sugar boycott is among the most important consumer boycotts in modern history, and it is worth noting that the leading abolitionists in England never took their primary focus off the central target: Parliament. The boycott was always supplemental, never primary, never intended to stand alone to destroy the slave trade. It was a tactic in a fundamentally political, electoral strategy designed to create public support to alter the structures of formal power.

Likewise, the famous bus boycotts of the civil rights movement were always conducted hand in hand with a sustained effort to change laws. Unlike the sugar boycotts, which required abstinence from a luxury, the bus boycotts were among the most difficult and demanding in boycott history, because they asked people to quit using something necessary for work; they were not entered into lightly. And the boycotts were part of a strategy designed to change laws, not private behavior.

The successful grape boycott of the 1960s, led by union organizer Cesar Chavez, was undertaken in conjunction with militant strikes, and was also supplemental to a larger goal. Striking farmworkers used the boycott to augment their strike and gain public attention, and eventually won their desired collective bargaining agreement. Like the sugar boycott, the 1963 grape boycott was well organized, with farmworkers traveling in caravans around the country to protest outside supermarkets.

Then, a new way of thinking started to take hold, and to shape the way we thought about markets, and consumers, and boycotts. In the mid-1960s, a small group of thinkers from the University of Chicago started advocating a new ideology, one that replaced the citizen with the consumer as the central actor in their vision of a fair society. The hugely influential economist Milton Friedman argued that markets did a better job of social welfare than politics, and that “[w]hen you vote daily in the supermarket, you get precisely what you voted for, and so does everyone else. The ballot box produces conformity without unanimity; the marketplace, unanimity without conformity. That is why it is desirable to use the ballot box, so far as possible, only for those decisions where conformity is essential.”4 A new kind of boycott, influenced by this pivot to consumerism, arose. It was not collective, but individual, and designed not to change laws, but business practices.

Friedman’s language elided the roles of citizen and consumer, by arguing that they do the same thing. In this worldview, “voting,” as he called it, by shopping (or not shopping) is the more satisfying, and more meaningful, option because each person will win his personal daily election and have a direct, daily impact. Unlike the old tradition of boycotts, which were enmeshed in public politics, the new vision of boycotts grew out of an anti-political, neoliberal vision of consumer and market supremacy.

The word consumer became popular not just on the right, but on the left, where ethical consumerism joined with the boycott tradition. Progressive ethical consumerism called on the histories of the sugar, bus, and grape boycotts, but redirected more energy toward the companies, and away from legislative action. This change played a role in the rise of corporate social responsibility (CSR), a movement that responded to the growing power of corporations and to the concomitant impulse to pressure them, as well as to boards’ desires to give integrity to corporate endeavors, by trying to change them from within.

Successful consumer-led movements in the 1970s, 1980s, and 1990s suggested that this merger of right-wing market ideology with left-wing ethical consumerism might provide a powerful path forward. A late-1970s exposé of Nestlé’s pushing of breast-milk substitutes led to a boycott and real business practice changes. The 1990s anti–sweatshop labor movement made Gap synonymous with sweatshops, forcing the company to change its labor practices. Some efforts—like the South Africa apartheid boycotts—were directed at politics, but many were increasingly directed solely at companies.

In this modern boycott/ethical consumer model, the Gandhi/King/Chavez activist history was merged—and in some cases submerged—into neoliberal consumer supremacy. Taken to its extreme, this vision of activism replaces tension in the political sphere with tension in the private sphere. A boycott creates tension that is typically resolved by the firm either doing nothing or changing its behavior, but it locates the central axis of tension as being between the firm and the activists. Will they or won’t they? As such, it can lead to community benefits agreements that are not in line with the initial purpose of the boycott. As one critic recently argued, “When consumers and environmental NGOs channel their desire for environmental justice through the firm, their desires get absorbed into business strategies for growth and expansion.”5

The popular Vox columnist Matthew Yglesias has endorsed this view, writing: “Consumer brands are a leverage point for progressive politics because there’s no gerrymandering & marketers care more about young people. Consumer marketing is almost the exact opposite of voting and a younger, more urbanized, and more female demographic carries more weight.”6

Yglesias’ logic may lead to a short-term sense of empowerment, but to longer-term disempowerment—the more progressives lean into their consumer power as the key point of leverage, the less they focus on exercising their political power, the less long-term collective power they will amass. The “vote with your feet” model has a lot of appeal, in that it allows people to import virtuousness into their lives without the struggle of organizing and building a coalition.

Consumer politics has the appeal of feeling cleaner and less complicated than direct action or appeals to those in power, and is certainly less complicated than actually wielding power. University of North Carolina sociology professor Zeynep Tufekci argues that people “want to stay out of politics because they fear corruption and co-optation. They have a point. Modern representative democracies are being strangled in many countries by powerful interests.” But, she points out, the long-term impact of dropping out of politics may be to make individuals cleaner and the system dirtier. “Operating this way makes it hard for them to sustain over the long term and exert leverage over the system, which leads to frustrated protesters dropping out, and even more corrupt politics.”7

The success of a handful of boycotts leads to a constantly renewed sense of hope around them. Today, there are hundreds of boycotts every year, and most do not have an impact. “Very few boycotts have led to changes,” says University of Pennsylvania professor Maurice Schweitzer. “Most accomplish very little. People lose interest, don’t maintain a public presence around a boycott, and the number of people involved is typically too small to make a market difference; what difference is made typically revolves around media attention, not the loss of income.”8

The Chick-fil-A boycott, one of the largest in recent memory, came about when the Chick-fil-A CEO made anti–gay marriage comments. Organizers staged kiss-ins, and mayors said Chick-fil-A was not welcome in their towns. But Chick-fil-A ignored the protests, people forgot the comments after a few years, and nothing changed. As one commentator put it, “It is hard to stay mad at a ubiquitous and powerful brand.”9 While in theory people committed to stop eating at Chick-fil-A until it changed its posture on marriage equality, the company outlasted the protest; it still rates a zero on the Human Rights Campaign’s Buyers Guide, and LGBTQ people are not included in its non-discrimination policy.

Three grape boycotts tell a similar story of early success and later failure. The 1963 table-grape boycott achieved its aim; a targeted 1977 grape boycott also led to changed laws in California; but a 1984 grape boycott lasted 16 years and was quietly called off after it lost energy and support.10









TOO BIG TO BOYCOTT

Ethical consumerism—and its close relatives corporate accountability and corporate social responsibility—is especially poorly suited to monopolized economies, and a tragic misfit for disciplining companies that play a quasi-governmental role. By accepting big corporations as partners, and not challenging their legitimacy as our rulers, the consumer boycott model allows for short-term victories that appear to be progressive, while the partner corporation is building sufficient power to become boycott-proof.

If Chick-fil-A was hard to boycott, think about what it would mean to boycott Google. First, imagine a one-person boycott, someone angry about, say, Google-enabled job discrimination. He would have to get rid of his Android phone and switch from Gmail. He’d have to stop using Google Search and Google Maps. He’d have to refuse to watch anything on YouTube. He’d have to get rid of Nest. If he owned a business, he’d have to avoid Google ads, which he may rely on to reach customers. He’d have to refuse to use municipal Wi-Fi in cities where Google is behind “free” Wi-Fi. He’d have to avoid the waterfront in Toronto, where Google runs the infrastructure. If he had children, he would have to tell them to refuse to use the technology required to interact with their teachers.

And even if he succeeds in doing all these things, Google will not boycott him. If he uses the internet, he will necessarily see Google-served ads, and his responses and non-responses to those ads will feed into Google’s databank. Google will still collect information about him when he walks by a LinkNYC kiosk. Google will still collect his tax dollars in subsidies. You can join the “Do Not Call” registry, banning companies from calling you at home with sales pitches, but you cannot ban Google from tracking your behavior.

Now try imagining an effective organized boycott of Google, large enough to actually dent the company’s profits. There are over five billion Google searches a day. Can we really imagine enough people switching to an alternate search engine or going without asking their question? Google will not stop collecting information on those people regardless, and Search is just one part of the Google behemoth. And as if that weren’t daunting enough, imagine a sector-based boycott of the data-collection practices of all the big tech companies, boycotting Facebook and Google and Amazon for their shared behaviors.

Sure, the search engine DuckDuckGo is an alternative to Google. At one point it might have been a threat; at some point in the future it may be a threat again. It is not supported by targeted ads, and has better privacy rules. But it doesn’t really hurt Google: its presence allows Google to pretend it has competition, in much the same way that the existence of opposition parties in Russia allows Vladimir Putin to pretend that there are open elections in his country.

In a comic New York Times article, one reporter chronicled the social media accounts that pushed boycotts using products from the companies they were boycotting. “Dear @apple,” wrote one activist protesting Apple’s National Rifle Association Television (NRATV) connections from his iPhone. “Your silence is deafening. #Boycottapple.”11 A quarter of the people who tweeted #boycottGoogle (a campaign organized to protest Google’s firing of engineer James Damore) did so from Android phones. And people boycotting Amazon kept shopping at Amazon-owned Whole Foods. Cher protested Facebook’s role in the Cambridge Analytica scandal by leaving Facebook for Facebook-owned Instagram. “I don’t know if I can get out of the ecosystem,” said one activist. “Where am I supposed to go?” said another. “I wish there was something else.”12

In early 2019, the city of Richmond, California, ended its contract with Vigilant Solutions, a data analytics company that does business with Immigration and Customs Enforcement (ICE). The city of Berkeley, following suit, debated boycotting all products that provided services to ICE and Customs and Border Protection, including Amazon, because these federal agencies rely on Amazon Web Services. The Berkeley city manager, Dee Williams-Ridley, argued against boycotting Amazon because it “would have a huge negative impact to the citywide operations.” Amazon helps to manage city documents, and hosts housing and mental health programs, and Amazon servers host many other tech companies that provide services to the city.13 People unwittingly using the thing they are supposedly boycotting to advertise their boycott can seem funny. But the lack of choice facing all boycotters actually represents a serious narrowing of the window of moral political behavior.

The challenge of boycotting continues as you move down the food chain to the minor lords of the new monopoly moment. Monsanto isn’t quite infrastructure, but it is ubiquitous. To boycott Monsanto would mean boycotting all food grown by any Monsanto farmer, as well as bread at grocery stores, soy milk, aspirin, and local beef that was raised on Monsanto corn.

In banking, there is something more like an oligopoly than a duopoly, so it is conceivable to imagine a mass boycott of Chase, leading to people switching to Bank of America. For such a boycott to work, of course, it would have to be possible to pit the companies against each other, which is difficult when their pathological behavior is industry-wide.

Even if you could stay mad, as the Google example shows, your voice is weaker because of monopolization. Concentration weakens boycott power even over the consumer goods that seem the most vulnerable to boycott, like sneakers and makeup and cereal. In a market with 30 shoemakers, and no shoemaker with more than 5% of the market, a petition to force one shoemaker to change its rubber sourcing can change its position—in a market with four shoemakers, the market power of the consumer is very weak. As a result, because of monopolization, boycotts are harder now. To effectively boycott Gap, you would now also have to boycott Banana Republic and Old Navy.

After the gun massacre at Marjory Stoneman Douglas High School, online outrage coalesced into a national effort to get companies to stop streaming NRATV. Despite petitions and ongoing public pressure, Amazon Fire TV, Google Chromecast, and Apple TV continue to stream NRA programming. Activist efforts to engage with Amazon were met with a shrug. The companies were so ubiquitous and essential they weren’t threatened by a boycott and could ignore the activists.

Nothing better illustrates the limits of the consumer model of change in the face of monopolized markets than the extraordinary success of the local, slow-food, organic agriculture movement and its simultaneous failure to make a meaningful dent in the way that food is created. The farm-to-table, slow-food, sustainable-food, healthy-food movement has reached unimaginable heights. About 75% of all Americans try to eat local, organic food, and one survey showed that nearly 90% of people want locally grown food at the grocery store and would consider that as part of their shopping decision.14 As Stacy Mitchell, who runs the Institute for Local Self-Reliance, points out: “The local food movement has gone further than any other [consumer] movement in terms of widespread adoption.”15 We have craft breweries, co-op slaughterhouses, farmers’ markets. There is a deep emotional attachment to the provenance of food. Local food is celebrated on The View and by Michelle Obama.

Despite the health food movement’s unmitigated success, and the fact that food is where people have the peak amount of leverage—they can buy or not buy, or “vote with their pocketbook,” three times a day—only 5% of all farms are organic, and only 0.3% of total farm sales are direct-to-consumer sales.16 Monsanto may be widely reviled, yet Monsanto’s power keeps rising. Consumer choice simply cannot get us to a world where most farmers and farmworkers are treated better.

Driscoll’s, for instance, does not mind at all if a worker-owned berry co-op sells 5% of the berries in Seattle. In fact, the existence of a few worker-owned co-ops in the berry market, like the existence of a small seed company that isn’t Monsanto, is a major public relations boon for the monopolist, because it creates a perception that Driscoll’s isn’t a monopoly. But everyone knows that the co-ops exist by the grace of Driscoll’s, not despite Driscoll’s. If Driscoll’s wanted to wipe out a worker-owned co-op, it would simply demand that the grocery stores that sell Driscoll’s berries don’t buy from the co-op. The berry co-op could limp along, but it wouldn’t be able to grow.

The change in effectiveness can be confusing for people who remember the successful boycotts in the 1980s and 1990s of such companies as Nike. Companies have reorganized their supply chains in a way that insulates them from liability and protest. Garment manufacturers no longer have direct relationships with big companies, and build systems of deliberate ignorance into their purchasing.17 As Michael Hobbes details in his riveting story “The Myth of the Ethical Shopper,” after the deadly fire in the Tazreen garment manufacturing facility in Bangladesh, we learned that Walmart had banned suppliers from using Tazreen. But 60% of the goods at Tazreen were still going to Walmart. How? It hired a supplier, who hired another supplier, who subcontracted to make garments. Moreover, suppliers have learned to answer the right questions when inspectors come by. Professor Richard Locke studied ten years of Nike inspections and found that on paper, Nike working conditions were improving, but in reality, 80% of its root suppliers were either the same as or worse than before. Most importantly, every part of Nike’s supply chain is monopolized, with just a few major players, so boycotters have nowhere to go, and a serious boycott would involve buying no foreign-manufactured garments, not targeting particular companies.18

Growing consolidation of power interacts with the rise of social media, leading to more boycotts that are less effective and shorter-lasting. As Zeynep Tufekci has argued, these actions tend to the ephemeral and episodic, instead of the effective and persistent:19 “Digital infrastructure allows movements to carry out protests with the same size and energy as past protests but without similar organizational capacity. While this appears a shortcut for protests, it also engenders weaknesses, as these protests do not signal the same level of capacity as previous protests, and do not necessarily pose the same threat to governments and power.”20

The result is a combination of hyperactivity online and decreased power. Boycotts gin up social media presence on an almost daily basis. Companies know exactly who is actually boycotting and the disconnect between the actual boycott and the public-facing one. Unlike a demand for legislative action—where inaction by a lawmaker grows in meaning over time—the longer that a company does not change in the face of protests, the more powerful it gets. When a lawmaker does not change, she is often weakened, but when a company does not change, it is often strengthened. The lawmaker becomes vulnerable to a primary challenger; the company has proven that it is strong.

And too many times, the very companies we are protesting are working to leverage feel-good leftism for profit and power. Coca-Cola knows what it is doing with Odwalla, and Colgate knows what it is doing with Tom’s of Maine. Perdue is happy to advertise with pictures of happy chickens. These are old tricks of big corporations, but Google, Facebook, and Amazon take it a step further: Google uses its home page daily doodle to reinforce a liberal feel for the company; Facebook steps in when there is a disaster to enable humanitarian relief; and both companies give money to journalism and support education. Amazon often stops customers with a pop-up question of whether they want to make a charitable contribution, and offers “Amazon Smile,” a program that directs 0.5% of each sale to charities of the purchaser’s choice.

There is also a strong class and social element to boycotting something like Facebook. It may not be essential for an upper-middle-class man living in New York, with an existing strong network of friends who appreciate his eccentricities, to use Facebook or Instagram, but for a young person looking for work, let alone friendship, it can be hard to check out of Facebook, Instagram, WhatsApp, and all the Facebook-owned properties, because they are so central to social life, let alone the web of job connections. Facebook is the place where events are planned, the place where humor is shared. The human cost of social isolation is enormous, and while some people may have sturdy offline social networks, many people do not. I met one anti-monopoly activist who guiltily confessed that she stayed on Facebook because she wanted to check on her grandmother’s health.

Yet, we have somehow inculcated a belief that if someone fails to boycott a company, such as Facebook, she lacks standing to object to political behavior or to petition Congress for change. People feel guilty about not boycotting, and that guilt gets in the way of full-throated political protest. In law, there is a doctrine called “exhaustion of remedies.” It prevents a litigant from seeking a remedy in a new court or jurisdiction until all claims or remedies have been pursued as fully as possible—exhausted—in the original one. In politics, consumer supremacy has led to a kind of exhaustion of remedies thinking, through which people adopt a hierarchy of modes of resistance, and feel they must first boycott, and only then ask lawmakers for change. It places consumer obligations over civic ones, when instead we need to understand that we should first ask lawmakers for change, and then, if possible, use our other powers to augment our actions in the marketplace.



In 1963, Martin Luther King Jr. wrote his famous “Letter from Birmingham Jail” after he was arrested and imprisoned for defying a state court’s injunction and leading a march of black protesters to call for an Easter boycott of white-owned stores.21 In his letter, King speaks from a place of profound morality, profound love, and profound desire to create a tension that will then create the possibility for power. For King, the goal was to exercise power and create change, and boycotts were a tactical option in service of that larger goal.

Although he had studied and learned from Henry David Thoreau, who was also a boycotter, King did not exactly echo the apolitical, even anti-political, Thoreau. For Thoreau, as he explained in Civil Disobedience, disobedience and protest were less about achieving a goal than goals in and of themselves, a way to live consistently with oneself. Thoreau’s civil disobedience began and ended with his discomfort with the fact of government and the fact of law itself. Although he said he was not one of those who called themselves “no government men” (radical libertarians of the time), he was close, endorsing the motto, “That government is best which governs least.”

At his most powerful, Thoreau excoriates the enablers of slavery, the “hundred thousand merchants and farmers here, who are more interested in commerce and agriculture than they are in humanity.” These merchants and farmers, he felt, should remove themselves from commerce. But then he asks himself why he does not want to engage in changing laws and the electoral system, and answers himself that it is too exhausting. “As far as the ways the state has provided me for remedying the evil, I know of no such ways. They take too much time, and a man’s life will be gone.”22 He reveals an aesthetic and personal distaste for politics, accompanied by a sense of private moral obligation.

King’s form and tradition of protest is profoundly political, in that it creates tension, it is collective, and its goal is change; Thoreau’s form—and I say this with great admiration for him—has more to do with himself and who he is and whether or not he can live with himself. King starts with law, and then uses boycott—and civil disobedience—to change the law, whereas Thoreau rejects politics, and uses boycott to serve his belief in moral consistency.

As such, King and Thoreau represent two strains in the modern boycott sensibility: boycotts that are personal, isolated, and designed to achieve a narrow end, and boycotts that are designed to be political and part of a larger strategy to change the structures of power. The goal of the Thoreau model is to preserve one’s own integrity. The goal of the King model is to preserve the integrity of society, and to create tension that can only be resolved through politics. While the Thoreau model does no harm, it is rarely transformative, and can be twisted into a form of personal consumerist politics that actually undermines public politics.

As I write, we are starting to recover the King model, after decades of being swindled by a more consumerist approach. While corporate accountability campaigns have been at the heart of much organizing for the last few decades, more groups are running corporate illegitimacy campaigns, questioning the corporations’ right to exist at all, and demanding that companies get broken up.

In 2018, labor and community groups came together to protest Amazon getting billions in subsidies to build a headquarters in Queens, New York. Amazon and its allies assumed that this was another routine corporate benefits campaign; activists would complain, but their goal was to get a few community benefits, not to block the deal. They were surprised by the seriousness of the protesters, who succeeded against huge odds. In the wake of that success, a national organization of labor and community groups was created to stand up against Amazon: Athena.24 Unlike in other corporate accountability campaigns, the continued existence of Amazon in its current form is not taken for granted. In fact, the terms of the coalition required every group to agree that it wants Amazon broken up.

We will see whether targeted strategic boycotts become part of the Athena campaign; if they do, I will join them. And I like supporting local retail for shopping whenever possible. But I will not shame people for buying from Amazon the magic markers they use to write, “Break up Bezos’ power” on a big poster they parade outside their state attorney general’s office, and I don’t believe that anyone has to quit Facebook to demand that the FTC dismantle it. There is more than enough transformative political work to be done, as I show in the next chapter.
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We Have the Tools



It is better for people to own the monopolies than for the monopolies to own the people.

—The Labor Annual, 18981



People’s hearts are breaking. People power is blossoming. We are rapidly losing essential democratic institutions. We are living amid the greatest democratic awakening in history. We have been here before, and we have never seen anything like it. The sleeping giant of American progressive populism is waking up after decades of slumber and we are facing a threat of technologically enabled authoritarianism unlike any we have ever known. The American left is both more energetic than in generations past and more confused, fighting important battles and winning some, but, as I argue in this book, not seriously engaged in one of the most central arenas of the war.

Today’s progressive populism traces back to September 2008, when the banks crashed the world economy and were bailed out. All the major institutions—Congress, statehouses, universities, think tanks—acted like nothing major had changed and went on talking about policy and arguing about solutions just as they had during the prior generation. Greedy, arrogant bankers who destroyed people’s lives were showered with government money, which they used to get richer and more powerful, and to fund fossil fuel exploration. It was a disheartening but clarifying moment. The complete inability of mainline institutions to deal with the crash in a serious, honest, and equitable way gave rise to new institutions, new ideas, new, unafraid communities—the Occupy movement, Black Lives Matter, the Sunrise Movement, the Bernie Sanders 2016 campaign. Out of those movements, ideas that were once considered ludicrous began to be taken seriously: the Green New Deal, Democratic Socialism, universal healthcare, the student debt jubilee, reparations, universal voting.

This fierce new activism has enjoyed some startling successes. Climate organizers and indigenous leaders in North Dakota stood waist-deep in frozen water to stop a major fracked gas pipeline, and the Obama administration halted its construction. Low-wage workers, organizing early-morning rallies, won victory after victory in the fight for a $15-an-hour minimum wage. Fracking was banned in New York. Wells Fargo stopped funding private prisons after years of consumer protest. Voting rights activists marched on the state capitol in North Carolina every week, and its corporate funders walked away from backing the American Legislative Exchange Council, the group pushing model voter suppression laws discussed in chapter 6. Parents refusing to let their children take standardized tests changed national policy on high-stakes testing. In the 2018 midterms, half of eligible voters turned out, the highest rate in 50 years. A progressive 28-year-old activist with a preternatural ability to communicate, Alexandria Ocasio-Cortez, beat a longtime mainline incumbent in an improbable congressional upset. Florida easily passed a progressive ballot measure that gave former felons the right to vote. Teachers across the country walked out in the thousands and won major concessions after decades of austerity education politics.

There were a few other notable moments, including a brief burst of powerful activity demanding bank breakups after the crash of 2008. I co-founded a group that held over a hundred rallies around the country asking for bank breakups, with the awkwardly wonky rallying cry of “Nationalize, Reorganize, Decentralize!”—you don’t remember us because we never expanded beyond the thousands. Occupy Wall Street, which transformed America, represented a powerful anti-financial-sector moment.

However, when it comes to divestiture (the technical term for breaking up a company), there has not been one single, notable, in-the-street protest targeted at fracturing one of the giants. Students go days without sleep to pressure Harvard to divest from fossil fuels but—except for the occasional tweet—don’t crowd outside Senator Chuck Schumer’s office, demanding that he break up Charter, Unilever, CVS, Lockheed Martin, or Walmart.

To figure out what that antimonopoly activism might look like, let’s go back 130 years.








THE FIRST ANTITRUST MOVEMENT

In February 1900, a blizzard descended on Chicago, and snow towers appeared on frozen piles of manure in the city streets, making it difficult for a crowd of angry people to get from their boardinghouses to the convention hall. They were mad because, despite decades of soaring economic growth, prosperity had been wrested from middle- and working-class Americans by a small club of millionaires. Inequality in America was at an all-time high. The wealthiest 2% of Americans owned a third of the country’s wealth, and the bottom 40% had no wealth at all. The richest 1% owned over half the property, and the bottom 44% owned barely over 1%. Those gathered were at one of the biggest antitrust conferences of the decade, demanding antitrust action.

In the convention hall, the mayor of Chicago, Carter Harrison Jr., welcomed farmers, small-business owners, and manufacturers from around the Midwest, groups that had often been at odds with each other. They had come together in shared anger at the gargantuan companies that were abusing all of them. Harrison roused the crowd to action by raging at the dissolution of democracy across states and industries. Big steel and oil trusts were threatening “the integrity of the nation,” he shouted. The Senate “has been reduced to a small convention of the owners and representatives of the trusts,” and, he argued, the judiciary could fall next, becoming a mere tool of corporate power. The goal of this conference, which was covered on the front page of the New York Times, was to force national politicians to start some serious trust-busting.2

These furious citizens and workers, their liberty and livelihoods crushed by big companies, didn’t want concessions, or for the big companies to act in a kinder way, to merely agree to pay higher wages, or to voluntarily provide better information on the rates they charged. This protest was not about what we might now call corporate accountability, or good corporate citizenship; the activists wanted the current structure of corporate power to be abolished, either through nationalization or decentralization. As Harrison boomed to the cold Chicago crowd, it was time for the “uprooting of the whole trust system!” This wasn’t a particularly radical or rare example of labor activism; this was the tone and stance of much of the country, and not just in 1900—from the 1860s through the New Deal.

Against incredible odds, the antitrust movement worked, although not all at once. Within a decade, Standard Oil and the Beef Trust were dissolved, and, 35 years later, FDR restructured the American economy.

We used to see power problems with big corporations, hold massive rallies that would force Congress to fix them, and expect that lawmakers would take concentrated power seriously. We used to understand that concentration was neither inevitable nor an essential part of having private markets to sell consumer goods. We used to fight to change laws so that co-ops could thrive, instead of trying to build tiny co-ops in infertile soil. And we are starting to do these things again.

In this chapter I lay out the key elements of a new antitrust movement. First, I briefly summarize the long history of antitrust laws and activism, if only to allow people to know that their current fight has deep roots and many successes. Many of those hard-fought laws are still on the books. Antitrust law today is a room filled with drawers of old, rusty tools that have not been used for decades, but that can, with a little effort and a lot of political will, be cleaned up, sharpened, and taken to battle. Next, I explain how we can push statehouses and Congress to overturn bad case law, and pass new laws addressing the particular democratic threats posed by technology.









OUR ANTI-MONOPOLY HISTORY

Opposition to corporate governmental power runs deep in the American sensibility. The Tea Party protest in Boston was an anti-monopoly riot, an uprising against excessive corporate and political power exercised by the British East India Company monopoly. Thomas Jefferson argued that an anti-monopoly clause should be added to the Constitution in the same letter he argued for the First Amendment. From the 1860s to the 1940s, one of the most persistent demands of workers and activists was the insistence that government break up, regulate, and rein in highly concentrated corporate power.

In 1865, Charles Sumner, the famous abolitionist from Massachusetts, assailed “confederate corporations,” which had amassed so much power that they rivaled the U.S. government. Corporations that could govern, and humiliate, were not, he argued, legitimate institutions. Sumner treated monopoly government and white nationalism as enabling two interrelated forms of illegitimate power. He called New Jersey the Valley of Humiliation “through which all travelers north and south must pass, and the monopoly, like Apollyon, claims them all as ‘subjects,’ saying ‘for all that country is mine, and I am the prince and god of it.’”3 The problem with the men who built the railroads wasn’t just that they were racist, which they were, and wasn’t just that they were unfair to farmers, which they were; it was that they were actually trying to be kings, usurping the legitimate exercise of self-government.

In the 1870s, one in ten farmers was a Granger. The Grange movement demanded an economy built on supporting farmer cooperatives and breaking up big agricultural trusts. Grangers warned that monopolists were ripping people off, stripping them of human dignity, and destroying democracy. The Grange movement slogan was “Down with the Monopolies!” In 1881, the muckraking journalist Henry Demarest Lloyd wrote a story about Standard Oil titled “The Story of a Great Monopoly.” It was so popular that Atlantic Monthly had to reprint the issue six times. In 1884, presidential candidate Ben Butler, the nominee of the Greenback and Anti-Monopoly Parties, railed against the sewing machine monopoly, the railroads, and Standard Oil. The people’s movement that grew out of the Grange was anti-monopoly and anti-racist: the Populist Party called for a united front of black and white farmers and sharecroppers against the Money Power.4 The populist Farmers’ Alliance of the 1880s and 1890s was a truly cross-race populist movement that understood itself as laying bare false divisions (race against race) and exposing the true divisions (the monopolist against the people).

In the late 1800s, most businesses were not corporations, and people understood the corporation as a state construct—and a threat to democratic power—rather than as a fact of nature. A corporation, granted a charter by the state but with no obligation to the public, presented a threat of selfish, untrustworthy, whimsical government if it grew too large (public obligations were therefore written into state charters). In the 1880s, corporations started using the legal device of the trust—in which one entity holds property for the benefit of another—to combine businesses, leading to a whiskey trust, an envelope trust, paving pitch and school slate trusts, and paper bag trusts, among others. “Trust” began to be used interchangeably with “big business,” and the hatred of monopolies migrated quickly to a hatred of trusts. The trusts corrupted government by paying lawmakers, drove out competitors by lowering prices, and abused workers. Opponents cried “feudalism” and warned of a “great, unscrupulous, powerful plutocracy.”5

The Sherman Antitrust Act of 1890 was the first federal effort at trust-busting and remains a pillar of antitrust power. The act was designed to improve economic opportunity, stability, and security; to bring freedom to the marketplace; and to create political liberty.6 As an advocate explained, it was necessary because: “Enterprises with great capital have deliberately sought not only industrial domination but political supremacy as well.”7 It is a short law, with language so succinct and aspirational that many have compared it to the Constitution. The most important two provisions take up fewer than 80 words:


Section 1: [e]very contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal.

Section 2: every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony.



The Sherman Antitrust Act obligated the government to imprison and fine people for unfair business practices. But two essential terms—“restraint of trade” and “monopoly”—are not defined in the law. Thus, it gives enormous power to the courts—and to the Supreme Court in particular—because the definitions of these two terms, untethered by congressional direction, decide almost everything about what is legal and what is not. Weak prosecutors can choose not to engage by redefining “monopoly,” as they did in the early years of the law.

By the time Mayor Harrison spoke in 1900, the Sherman Antitrust Act had been underenforced and gutted by the Supreme Court, and people were not satisfied. There were thousands of local antitrust leagues throughout the country, organized school district by school district. Congressman William Jennings Bryan spoke for millions of anti-monopoly populists during his second run for president. That spring, Congress debated a constitutional amendment to give itself the power to rein in monopolies—an amendment required because of a hostile Supreme Court, which treated monopoly regulation as beyond congressional Commerce Clause power.

You couldn’t read the New York Times without encountering commentary on the “Trust Problem,” the problem of the “Wire Combination” (concentrated telegraph and telephone systems), and a huge array of ideas about how to deal with monopolies. A few years later, in response to popular pressure, Teddy Roosevelt started down the path of breaking up Standard Oil, building the reputation that he still carries today of a fearless trust-buster.

The period of 1900 to 1916 is one of two major moments of intense federal legislative action around excessive corporate power, the other being the latter years of the New Deal. Between 1900 and 1916, Roosevelt, Wilson, Taft, and Bryan all treated the “trust problem” as an essential threat to democracy. The Clayton Antitrust Act, passed in 1914, was designed to give more precise shape to the Sherman Antitrust Act by identifying some categories of illegal behavior: price fixing, exclusive dealing, and “tying” (requiring a purchaser to purchase unrelated products). While it continues to provide some direction, the scope of the act, as with the Sherman Antitrust Act, depends on how prosecutors and courts interpret “monopolization.” Section 7 of the Clayton Antitrust Act is the primary U.S. law governing mergers. It prohibits one company from acquiring stocks or assets when “the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly.” Also in 1914, Wilson led the creation of the Federal Trade Commission (FTC), which has jurisdiction over antitrust enforcement.

As Barry Lynn details in his forthcoming book, Liberty from All Masters, the anti-monopoly agenda came to a screeching halt when the United States entered the Great War.8 When we emerged from that conflict, federal policy tended toward Hooverism, a war-inflected belief in the importance and necessity of large corporations, and a faith that they could be trusted to share governmental power with elected officials.

The Franklin Delano Roosevelt administration began with an embrace of the top-down approach, government working hand-in-glove with big corporations to respond to the disaster of the Great Depression. But in his second term, frustrated with big business, worried about the power that corporations could wield, and unimpressed with the results of early top-down efforts, FDR launched a radical antitrust agenda that spread to every part of his administration. The New Deal antitrust enforcers were led by the committed head of the antitrust division of the Department of Justice, Thurman Arnold, who used the Sherman and Clayton Antitrust Acts to their full capacity. A belief that democracy and economic vitality required decentralized power infused every part of the administration, as FDR worked in coalition with small businesses, unions, and progressives.

Roosevelt’s double approach, nationalize and decentralize, was the heart of the New Deal. Less than two months after FDR became president, he announced that the government was going to transform the business of banking. The government was “compelled to step in for the protection of depositors” and the future of the economy.9 The 1933 Banking Act—sometimes known as Glass-Steagall—divided banks into two kinds of businesses: the commercial bank and the investment bank. Banks that provided a secure place for deposits, and a reliable place for taking out loans, were cleaved from banks that enabled high-risk trading, akin to gambling. But FDR didn’t just “break ’em up”—the Banking Act also created an enormous, centralized, government-run program of federal insurance: the Federal Insurance Deposit Corporation, or FDIC. It was both decentralizing and centralizing at the same time; it decentralized the institutions responsible for banking and centralized the insurance of the banks.

In one blow, an enormously powerful centralized national program had been created and overly concentrated private power had been broken apart. The American Bankers Association was vehemently opposed. Deposit insurance—the idea that the federal government would insure deposits so as to protect a future run on the banks—struck them as excessive governmental meddling, likely to lead to bad business behavior and an inappropriate distortion of private business. But Roosevelt welcomed their ire, resisting big business on behalf of poor and working-class people. This is one of many similar examples.

The golden age of antitrust started by the New Deal lasted from 1940 to 1980. Judges and prosecutors interpreted the Sherman and Clayton Antitrust Acts liberally and used them as prophylactics to prevent excessive power and the abuses that attend such power. For 40 years, the FTC, the Department of Justice, and courts analyzed mergers in terms of power and the potential for abuse: structures that might lead to companies having too much power were blocked. Government organizations treated certain conduct by dominant companies as presumptively illegal. They adopted what is often called a “structuralist” approach to antitrust law: instead of waiting for bad behavior, they enforced a decentralized structure to make such behavior less likely.

For instance, in 1945, Learned Hand, the legendary Second Circuit judge, looked at the personal and civic impacts of concentration and suggested that “unchallenged economic power deadens initiative, discourages thrift, and depresses energy.”10 He concluded that “[i]t is possible, because of its indirect social or moral effect, to prefer a system of small producers, each dependent for his success upon his own skill and character, to one in which the great mass of those engaged must accept the direction of a few.”11 Thirteen years later, in 1958, the Supreme Court described the Sherman Act as serving many purposes, including “providing an environment conducive to the preservation of our democratic political and social institutions.”12

To serve these ends, prosecutors did not hesitate to act proactively to stop power from being amassed. For instance, in Brown Shoe Co. v. United States, in 1962, the Supreme Court approved blocking a merger between Brown, a company that manufactured less than 6% of the nation’s shoes, and Kinney, a company that sold 2% of the nation’s shoes.13 Even though each company had only a fraction of the national market, the Court perceived a creeping risk. As the Court said in that decision, “As a large concern grows through a series of such small acquisitions, its accretions of power are individually so minute as to make it difficult to use the Sherman Act tests against them.” The “cumulative effect” of many small purchases could be to transform an industry from an open, decentralized market to “one in which three or four large concerns produce the entire supply.”

Because the Court used a structural approach, oligopolies were looked on with suspicion due to their ability to block new entrants, hike prices, engage in price fixing, and create political power—and to coordinate in the political arena and further entrench their market advantage—whether or not there was proof of any of these particulars. A decentralized market had civic, generative, creative, and moral attributes that withered in centralized systems. The Supreme Court understood that this vision might occasionally lead to higher costs and prices, “because of costs associated with fragmented industries and markets.” However, Congress “resolved these competing considerations in favor of decentralization.”14

Another example: In United States v. Philadelphia National Bank, the Supreme Court approved blocking a bank merger between the second- and third-largest regional banks, a merger that would have led to one bank controlling 30% of commercial banking. Despite the lack of evidence that this 30% share would have negative effects on competition, the Court held that it need not have “elaborate proof of market structure, market behavior, or probable anticompetitive effects.”15 Instead, the high market share alone showed an “inherently anti-competitive tendency.” Federal law barred “anticompetitive mergers, benign and malignant alike,” and in interpreting the statute, the Court recognized there were concerns about concentration that were not directly measurable.

The 1968 merger guidelines promulgated by President Lyndon Johnson’s administration reflected the general approach taken during these years. The guidelines laid out specific market percentages at which the Federal Trade Commission and Justice Department would challenge mergers. For instance, in a concentrated market, the government had a default of suing to block any merger between a company that already had 15% of the market and an acquisition target that represented 1% of the market, or any merger between two companies that each already had 4% of the market. Any company with a 20% market share would be blocked from buying another related company in the supply chain.16

In 1965, two authors writing on the goals of antitrust for the Columbia Law Review summarized it thus: “Another political objective of antitrust is the enlargement of individual liberty.… In the absence of strong countervailing considerations, we favor freedom of action and the wide range of choices that freedom implies.” The consensus was that anti-monopoly policy served freedom, happiness, worker power, and decentralized moral decision-making, as well as low prices.17

We may now look back on the 1960s and early 1970s as a time of relative de-concentration, but antitrust activists at the time were nonetheless worried that the existing laws were not strong enough. In 1968, President Johnson’s White House Task Force on Antitrust Policy recommended limiting mergers involving companies with more than $500 million in sales, or $250 million in assets. Michigan senator Phil Hart, after whom the Hart Senate Office Building is named, had two passions: civil rights and antitrust law. He was the author of the 1965 Voting Rights Act and went to his deathbed working on antitrust legislation, afraid of corporate power encroaching on individual freedoms. He proposed putting an absolute limit on the size of companies and requiring them to spin off if they got too large. In 1979, Ted Kennedy proposed a bill that would have prohibited mergers between companies that each had assets or sales exceeding $2 billion—$6 billion in today’s dollars.18

Then came Ronald Reagan, and the beginning of four decades of a new antitrust vision and weak enforcement. In 1982, he threw out the old rules and percentages. The new theory of the antitrust laws, embodied in new enforcement guidelines, was that the laws had one goal: to ensure low prices. Mergers were blocked only if there was evidence that they would likely lead to higher prices. Conduct that was previously looked on with suspicion was now presumptively pro-competition. Much power could be consolidated, and all kinds of conduct were permissible, unless there was strong evidence that they would lead to an increase in consumer prices. Reagan’s new guidelines were openly pro-consolidation, stating that “mergers generally play an important role in a free enterprise economy … the Department seeks to avoid unnecessary interference with that larger universe of mergers that are either competitively beneficial or neutral.”19

Reagan’s close ally Edwin Meese recruited Bill Baxter to be the head of the Antitrust Division at the Department of Justice, and James Miller to run the Federal Trade Commission. Meese was Reagan’s chief policy adviser and eventual chief of staff. He represented a form of white authoritarianism, an urge to reassert authority—especially white authority—in the wake of the successful civil rights movement. The Meese agenda was “to curtail affirmative action, revive the death penalty for federal crimes, ease restrictions on the use of illegally seized evidence, scale back police warnings to suspects, limit prisoners’ appeals, curb the right to abortion, reduce challenges to corporate mergers and narrow judicial interpretations of the Bill of Rights.”20

How do these elements relate? Whether Meese used racial wedges to sell deregulation by offering racial superiority to poor and working-class whites in exchange for an agreement to give big business a license to act freely, or offered big business deregulation in order to get some businesses (which might otherwise have been wary) to support the incarceration agenda, the knot between the agenda for corporate authority and the agenda for white authority was tightly bound.

Within their first two years, Meese and Miller reshaped American economic policy. In 1982, Miller brought only 15 unfair, deceptive, or anticompetitive business practice cases, a more than 75% drop from the number of cases brought under Jimmy Carter per year. At the same time, under Meese’s guidance, Reagan appointed judges who reinterpreted the antitrust case law. He appointed three justices to the Supreme Court, including the chief justice, and 47% of all the sitting district and appellate judges (as of 1988).21

These new judges—including Justice Antonin Scalia and Judges Frank Easterbrook and Richard Posner, the biggest defenders of big business—overturned decades of case law. They treated all mergers as presumptively positive. They effectively wrote predatory pricing out of the Clayton Antitrust Act, concluding that almost any price-cutting was good for customers—even if the price-cutting was designed to push out competitors and monopolize a market. They reinterpreted antitrust laws as consumer price-protection tools. They rejected a vision that these laws were designed to curb despotism. They rewrote hundreds of years of contract law, excising the power analysis that once accompanied contract interpretation.

You might have thought that Democrats would fight back when they regained power, but Bill Clinton, when he became president, accepted Reagan’s transformation and did not revive the 1968 merger guidelines. Nor did Bush or Obama. Instead, Clinton, Bush, and Obama all presided over an ongoing merger wave that would have horrified any 1960s judge. From 1992 to 2016, antitrust was not even in the Democratic Party platform. The post-Reagan years have been defined largely by silence around antitrust and anti-monopoly policy. Almost all the big mergers in recent years were allowed, along with a few settlements—the merging companies have had to make minor changes, provide some funds for the public, spin off a company, and agree not to engage in certain bad behavior.

In sum, from 1980 to today, antitrust was triply depoliticized. First, courts treated the body of antitrust laws as if they were designed only to serve consumer welfare, not growth and abuses of political power in the private realm. Second, practitioners of antitrust—prosecutors, judges, and law professors—depoliticized their own roles, allowing technically trained economists to make the big judgments about what society should look like. They deferred to professional elite economists, whose jargon is complicated and whose claims to special knowledge make it hard for people to feel comfortable challenging them. Giving economists the final say also allowed practitioners to avoid responsibility and to treat decisions as if they were required by abstract laws instead of as hard political decisions that shape power in society. Third, and most bizarrely, these same practitioners treated antitrust as if it were a job for courts, not Congress.

Congress stopped acting as if antitrust were its job. The Sherman and Clayton Antitrust Acts were given a quasi-constitutional deference, as they could not be modified, but it was rare to see new antitrust legislation debated in the House or Senate.

That started changing in 2017.









THE NEW ANTI-MONOPOLY ERA

We are in the early stages of a major battle to reinvigorate the anti-monopoly movement. There are huge toolboxes of existing laws that can be enforced right now; a lot of bad Supreme Court precedents that can be overturned by Congress; and new laws that will need to be passed to address weaknesses in the old laws and new obstacles. The new antitrust era, to meet the crisis of concentration we now face, will require us to do all three.

First, the low-hanging fruit. We can start by demanding that the federal government and states enforce the laws already on the books and demanding executive leadership. Under existing law, past mergers between WhatsApp and Facebook and Instagram, and Bayer and Monsanto, could have and should have been stopped, and can be unwound. The predatory actions and other unfair business practices of Uber and Amazon and Google can be investigated. Some of this is already happening: attorneys general are investigating big tech and opioid manufacturers, and have sued to stop the merger between Sprint and T-Mobile. But we’ll need more resources for state attorneys general, and far more action on the federal level.

There are also countless opportunities for federal regulators, and for states whose laws mirror federal law, to pursue those remedies already mentioned and hundreds of other cases. For this to happen, antitrust enforcers must be ready to seek significant structural remedies, instead of simply agreeing to company concessions. But under existing law—and with the political will—the great breakup could begin. A major win against Apple in the Supreme Court last year created a huge opportunity for private antitrust cases.

The Federal Trade Commission—right now—can also play a critical role in changing basic competition rules. As Sandeep Vaheesan argued in a significant article in 2017, the FTC has substantial power to define the scope of federal laws.22 Congress, anticipating changing business practices and changing methods of unfairness, purposefully gave the FTC the power to define “unfair methods of competition.” Executive agencies have enormous discretion to act.23 As Vaheesan points out, the FTC can and should change merger law by making mergers presumptively illegal in competitive markets, and should lay out very particular clear, bright-line rules—like speed limits —against certain kinds of “vertical” behavior, like when Tyson forces farmers to use the building firms it prefers.

The next president, in particular, will have outsized power when it comes to antitrust; she (or he) can unilaterally promulgate new merger rules, directing the FTC to adopt clear guidelines that declare that it will oppose mergers of a certain size and percentage of the market. The new guidelines for the Department of Justice and the FTC can adopt the posture that policing conduct violations is a top priority. They can strongly signal that they won’t stand for a few small changes, but will require structural reorganization. If—when—the next president makes using the full scope of existing law a top priority, it could directly free up millions of Americans currently subject to monopolized regimes.

Even with strong enforcement, we need new laws. Congress should start by overturning all the bad decisions made by the Reagan judges. That alone would serve to sharpen the swords of the laws already on the books. During the golden age of antitrust law, courts treated particular business practices as presumptively bad. As noted, since 1980, they have applied what is called the “rule of reason” to those same business practices and treated these unfair practices as unfair only if they hurt consumer prices. While it sounds sensible, we have all seen the result: judges effectively created an impossible hurdle, a fact-intensive examination of any given conduct that determines only whether that conduct is good or bad for consumer prices. The result is too much discretion in the courts, high and uncertain hurdles to overcome for plaintiffs or prosecutors, and laws that exist in theory but not in practice.

For instance: Congress should pass a law restoring the 1960s approach toward tying contracts, discussed earlier. Congress can likewise pass a law overturning bad precedent on predatory pricing and say that predatory behavior is per se illegal. States aren’t bound by congressional action. They can do the same thing: pass state-specific laws that make clear that for New York, California, Massachusetts, or Virginia, stronger laws will apply. You don’t have to be an antitrust expert to demand that your lawmakers act: the rallying cry is to restore the antitrust that courts killed.

But if we are honest about the scale of our predicament, we need to do more than get back to 1970s laws and enforcement levels. Mere return to the past is insufficient, for three reasons. First, there were weaknesses in those laws. This time, they should have clearer bright-line rules, and not leave so much discretion to enforcers. Second, the state of the economy now is different from what it was in 1981. It is now so concentrated that more radical action is required than even those laws allowed. Updated anti-merger laws, for instance, won’t help us unwind companies that have already merged, and while the old antitrust law was very good on mergers, it didn’t have the same strong structural solutions for already-existing monopolies that weren’t engaged in obviously illegal conduct. Finally, we didn’t face the unique threats of big data and big tech.

To address our current threats, Congress and statehouses should pass new laws banning companies from becoming too large in absolute terms, in terms of their market, and in terms of the economy. We have done this before, in particular sectors. No depository institution, for instance, is allowed to be larger than 10% of the market. What if we applied that same rule to all industries: no more than 10% or you’re broken up? We could supplement market-share rules with size rules; we could require divestiture—or significantly higher taxes—for any company that grows larger than a certain absolute size or GDP percentage size.

Congress should also pass laws to break up companies by function. Glass-Steagall forced the separation of investment and depository institutions. The 1934 Air Mail Act broke off airlines from aircraft companies. We can apply the logic of the Air Mail Act and Glass-Steagall to other industries. For instance, we can decide that a search company cannot also be an ad company, or a store, or a map provider. A function-like divestiture rule would apply to companies over a certain size or dominance and likely be sector-specific. These new laws would serve as bulwarks against self-dealing and unfair business models, against the temptations that occur when one entity owns two unrelated companies and may want to use power in one area to engage in unfair business practices in another.

Addressing the particular threats of big tech will require reshaping old principles. Even after the behemoths have been broken up into subsidiary parts, some functions of Facebook, Google, and Amazon may be best designated as public utilities and regulated as such. We should require neutrality for all platforms, and ban Amazon, Facebook, Google, and Apple from using the data gleaned from their marketplaces to compete against the companies that use their services. We should ban them from using targeted ads, or at least in the aspects of their business that have become essential to our ability to communicate with each other in the online public sphere. With such a ban, some companies might become state-owned, like the post office or public library. Or they might become fee-based, like other essential infrastructure—water, transportation. Facebook, for instance, and its rivals in social media (which it will have, once it is broken up) could choose to charge $1 a month. They could be funded by non-targeted ads—Google keywords, for instance, do not require surveillance to work, and are more than sufficient to provide Google with a profit. Finally, Section 230 of the Communications Decency Act, as it is currently interpreted, allows big tech companies to avoid liability for everything that is shared on their sites—even the paid content—and it needs a total overhaul.

Taking these steps would mean that Facebook and Google would no longer be competitors against the news organizations they serve, and local news would have an opportunity to recoup the losses of the last decade. Companies dependent on Amazon and Google would have a chance to compete against each other instead of serving Google and Amazon—and democracy would have a fighting chance again.

At the same time, we need to outlaw the arbitration regime discussed in chapter 4 (there is a bill already passed in the House that would do that). We need to block common ownership by Wall Street, discussed in chapter 8, so that a few institutional investors don’t control huge swaths of the economy. We must repeal laws that make it hard for workers to organize in solidarity with each other, like the 1947 Taft-Hartley Act, which banned secondary strikes. We need to pass publicly financed elections at all levels of government, either using the New York City model in which each small donation is amplified by public funds, or the Seattle model in which every voter gets a voucher they can use to support candidates for office, or—ideally—a combination of the two. We need to rewrite our corporate laws so that workers have a voice in decision making, and profit doesn’t drive everything.

This may seem overwhelming, but the truth is that we are already on our way toward a new anti-monopoly moment, and the biggest hurdle is not identifying solutions, but overcoming passivity. That is already happening. When Democrats took over control of Congress in 2018, the Congressional Antitrust Subcommittee, led by David Cicilline of Rhode Island, started a major investigation and began holding hearings. Those hearings, in turn, seem to have helped spur state attorneys general around the country to begin their own investigations. Within a few months, a once-moribund area was suddenly lively.

Investigations may seem like weak sauce compared with actually breaking a company up, but action builds on itself, and creates its own energy. Federal investigations by Congress can spur the FTC; the FTC can spur states; major hearings can spur outrage; and outrage can lead to laws being changed. The key thing is that people get involved and antitrust returns to the center of politics.

Above all, we must remember a few basic anti-monopoly principles:

1.  Open, competitive markets, working together with publicly provided services and neutral infrastructure, are necessary for economic liberty. There is no one-size-fits-all answer to every industry, but unregulated private monopoly poses a unique threat. Private corporations with too much power raise prices for consumers, depress wages for workers, choke off democracy, and regulate all of us.

2.  To preserve rough economic and political equality, we should make it easier to organize people and harder to organize capital. It should be as easy to unionize, or to create a cooperative, as it is hard to merge goliaths.

3.  It’s better to err on the side of decentralized private power. Democratic governance is messy and will lead to mistakes, but corporate government will lead to tyranny.
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Nationalize or Decentralize? Big Pharma and the Green New Deal


If you wanted to design a way to hurt, bankrupt, and kill as many Americans as possible using monopoly power, you might dream up the American healthcare industry. Or perhaps the global fossil fuel industry, a club of polluters, funded by big finance, that works as a machine to destroy democracy, health, and stability. Powerful solutions are already on the table to address the crises caused by these oligarchs: for example, Medicare for All and the Green New Deal. And so, while you were reading the last chapter about the tools available, you might have found yourself objecting, Why break things up when we need to nationalize them? But as I argue in this chapter, this question assumes a false binary: we should be nationalizing and decentralizing at the same time. Medicare for All, for instance, will be much more difficult to enact without vigorous anti-monopoly enforcement in the subsidiary health sectors of drugs and hospitals. The Green New Deal proposed by Congresswoman Alexandria Ocasio-Cortez and Senator Edward Markey calls for a national policy, but local, decentralized implementation. The best path forward is frequently, perhaps confoundingly, both nationalization and decentralization, not either/or.








HEALTHCARE: NATIONALIZE INSURANCE, DECENTRALIZE DRUGS AND HOSPITALS

“I am not boyfriend material,” Shane Patrick Boyle wrote on Twitter. “I don’t know what kind of material I am. I think, maybe, I am the material they use to make cheap mobile homes.”1 He was 48, a shaggy, bearded, blondish, ironic, sweet, Gen-X creative. Sly self-deprecation ran throughout his decade of social media posts. He was proud of hitching to New York City to be there for Stonewall’s twenty-fifth anniversary in 1994, and of having been part of the creation of an artistic community in Houston. When he was in his twenties he founded Zine Fest Houston, a gathering for people to share obscure zines, and the Houston Area Comics Society. He adored female superheroes and regularly supported unknown female artists on Kickstarter and Indiegogo.

On New Year’s Eve 2016, he tweeted, “Watch out 2016, we will be ready for you next time.” He was living in his childhood home in Mena, Arizona, in order to take care of his sick mother, after decades in Houston. While in Mena, he amused himself by lining up his mother’s dogs in alphabetical order to give them treats. On Facebook, he shared a lovely photo of his mother lying on a hospital bed, wearing a paper crown he had given her. The week she died, he posted a picture of the two of them standing side by side, wearing matching Superman T-shirts, a similarly bemused expression on each of their faces.

In February 2017, during his mother’s last months, he also put up a GoFundMe page to raise money for insulin so he could treat his own diabetes. A few people donated, but it never gained traction. He was $50 short of raising what he needed when he died of diabetic ketoacidosis on March 18, less than a week after his mother’s death. Mother and son were buried together. He never got to shake his fist at 2017 as it slipped out the door.

What kind of world allows something so senseless to happen? Healthcare has traditionally occupied a separate moral realm in economies. Every religious tradition treats medicine and healing as a special category, one in which moral obligations to the patient must override any desire to make money. The Sanskrit text Charaka Saṃhitā, a compendium of Ayurveda (Indian traditional medicine) written between 400 and 200 BCE, requires doctors to put patients’ welfare above their own financial interests. The ninth-century Muslim text Adab al-Tabib (“Morals of the physician”) lays out the ethical requirement to provide medical care to the poor even if they cannot pay. Doctors in the United States take a version of the ancient Greek Hippocratic Oath, promising themselves to their patients in a solemn relationship. The command is even more specific when it comes to drugs in the Jewish tradition. The Shulkhan Arukh (Yoreh De’ah 336:3) commands, “One who has medications, and another person is sick and needs them, it is forbidden to raise their prices beyond what is appropriate.” Pricing is a central part of morality. But the Shulkhan Arukh has been turned upside down: the one who has medications now raises the prices above that which is even imaginable. American and Canadian pharmaceutical companies make $515 billion a year—almost one-eighth of the total amount of money spent by the federal government every year. At the same time, the opioid crisis has shown how pharmaceutical companies will push drugs that cause addiction in order to create more customers. While drugs are supposed to provide essential relief from pain, the business model used by many drug companies leads to addiction and death, is frequently based on fraud, and causes families unbearable physical and psychic pain. A judge found that opioid seller Johnson & Johnson built its wealth on false and dangerous marketing campaigns that “caused exponentially increasing rates of addiction, overdose deaths.”2 Pfizer agreed to pay $2.2 billion to settle federal charges that it illegally marketed drugs.3 Eli Lilly paid $1.4 billion in a settlement of charges that it promoted a drug for Alzheimer’s disease that was not yet approved for that use.4 As large as these judgments and settlements are, they will barely dent the profitability of these companies. Meanwhile, it can cost $500 to $900 a month for a basic supply of insulin, a drug whose underlying structure has not changed significantly in a long time. Diabetics are starving themselves, rationing themselves against doctor’s orders, and injecting themselves with outdated insulin. Some people purposely allow themselves to get so sick that they get a blood condition, which forces them to be taken to the emergency room, where they can get treatment.

Big pharma claims it needs the profits for research into lifesaving drugs, but the pretense falls apart on inspection. Many new drugs on the market are “me too” drugs that add marginal (if any) improvement over the current medicine on the market. The costs of research for “me too” drugs are often not prohibitive—they only have to be tested in clinical trials against placebos. The companies then make the “me too” drugs and use advertising and market power to make profits. The real leader in drug innovation is the government: the National Institutes of Health is leading the way on lifesaving research. One study found that the NIH had contributed to every one of the 200-plus drugs approved by the Food and Drug Administration from 2010 through 2016.5 Much of the NIH research was related to the discovery of fundamental biological mechanisms. This means that the NIH is doing the groundwork, while drug companies make the money. Drug companies then plow that money into politics, funding campaigns and hiring lobbyists. Last year they spent a record $200 million on lobbying, working to make sure the government doesn’t start regulating prices, blocking their mergers, or reforming patent law.

Unlike most of the monopolies I talk about in this book, built up by acquisition or growth, drug companies get their monopolies directly from the government, in the form of patents. The patent tradition developed when English kings in the fifteenth century started granting an exclusive right to sell something through a “letter patent.” These grants became rife with corruption, and in 1624, the Statute of Monopolies was passed to restrict the king’s power to grant monopolies. That statute decreed that the exclusive right to sell something could only last for 14 years, and could only be granted if there was something genuinely new created. Article I, Section 8, Clause 8 of the United States Constitution, now known as the Patent and Copyright Clause, grew out of that tradition, and gives Congress authority to: “promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.” Modern patent law, developed under this clause, requires the government to give a monopoly, the exclusive right to sell, to companies or individuals who prove that they have created or discovered a new, useful, and nonobvious machine, manufacture, composition of matter, or process.

Just as it was in the early seventeenth century, patent abuse is again rampant. The exclusive right to sell gives the holder of the patent the power to set all the terms of the market, including the exclusive right to set the price. To grab this power, drug companies patent (monopolize) every molecule they can. Once they hold a patent, the companies engage in all kinds of innovative exercises to protect patents from running out. They make slight modifications to old drugs, or declare new inventions in delivery devices, as a way to extend their patent power. The process is called “evergreening.” Pharmaceutical companies will pay companies that produce generics to delay entry, a technique called “pay for delay,” giving a potential competitor a cut of the monopolistic prices being charged.

On top of these official, government-granted molecular monopolies, is an unofficial, merger-created drug company cartel. For instance, the insulin market is controlled by a club that keeps prices far above the cost of producing the drug. In the last 20 years, Eli Lilly, Sanofi, and Novo Nordisk kept buying up rivals until they owned 99% of the insulin market.6 As they came to dominate the market, the cost of insulin almost tripled.7 Eli Lilly’s profit margin is 35%—you aren’t supposed to see 35% profit margins in a competitive market. Whether it is an explicit deal keeping prices high, or unspoken winks and nods, something is going on, because Lilly, Novo Nordisk, and Sanofi are not seriously competing on price.8

Remember how Mylan Pharmaceuticals raised the price of its EpiPen by 400%? It could do that precisely because it held nearly 90% of the market. EpiPen had a patent, as do Eli Lilly, Novo Nordisk, and Sanofi, but market concentration is a problem with pharma even where government-granted monopolies don’t exist. Between 2010 and 2015, almost one in five generic drugs “saw at least one price increase of 100 percent or more, and some saw increases of 1,000 percent or more.”9

Monopolization is compounded by the unique role of drugs. In the best of circumstances, the drug market is never going to operate like the market for sneakers or beer; people are always in crisis when seeking medical care, and as far back as 1979 the FTC recognized that competition does not work well when the user does not choose and the prescriber does not pay.10

Breaking up big pharma, therefore, requires anti-monopolism squared: major patent reform and breaking up the producers of key drugs. Both would lead to vastly increased competition. Every study that has been done tells us that competition has a huge impact on the prices of medical products and services. When a generic drug enters the market, the price drops significantly. It still doesn’t drop to zero, because the generic company wants to make money, too, and generics are increasingly consolidating as well. If only one generic enters the market, the price drops a little—and if three generics enter it, the price drops much more.11 Two-way competition isn’t nearly as price-impactful as four-way competition.

It should be harder to get patents, evergreening should be illegal, and we need to enforce laws against pay-for-delay tactics, using maximum penalties instead of agreeing to settlements that essentially become the cost of doing business. And we needn’t stop there: the government can provide competition directly, a “public option” for drugs. Senator Elizabeth Warren, for instance, has proposed a plan under which the federal government would produce cheap generic drugs to compete in key markets. To stop the wink-and-nod price-gouging among alleged drug competitors, we should force divestiture so that there are always many competitors in a market. We should also stop vertical integration and related deals between companies, so that drug companies and drugstores don’t conspire against purchasers to raise prices.

But wait—what about single payer healthcare? Wouldn’t that solve a significant part of this problem, without patent reform and antitrust? Sometimes known as Medicare for All, single payer means the government doesn’t provide healthcare, but rather pays bills submitted by private healthcare providers. It would ensure that diabetics like Shane would have their medical bills paid for by the government. Single payer healthcare should also drive down prices significantly, because the government would set the rates for medical procedures, and have negotiating power to push for cheaper drugs.

Here’s the rub: driving down prices is much harder when the government is negotiating with a powerful monopoly than when it is negotiating in a competitive market. Healthcare expert Phillip Longman has written several persuasive articles about consolidation in the drug market, and the healthcare industry more generally, and the risk that this consolidation poses to nationalizing plans. If a single payer plan was enacted without additionally addressing the monopoly problem, he argues, government could end up effectively subsidizing big pharma, and big hospitals, and keep paying enormously high prices. Those costs would shift back to the public—in the form of taxes.12

Single payer care is necessary for humane reasons, and for the extraordinary reduction in administrative costs. But why not demand both single payer and breaking up drug monopolies? Why risk skyrocketing prices that could cause single payer care to collapse on itself? The same logic holds for the other big consolidated regimes within healthcare: hospitals, medical device companies, insurance companies, and drugstores.

Hospitals—for-profit and nonprofit—have been on a consolidation spree, combining at electric speed. In the last few years, UnitedHealthcare bought up a major healthcare payments firm and over 300 doctors’ clinics, all while being the largest insurer in the country. The hospital merger spree led to a single company, Ascension and Providence St. Joseph Health, owning 200 hospitals in 27 states. Twenty years ago, half of all community hospitals were part of a big multi-provider system; now two-thirds are.13 As hospitals consolidate, their profits go up. Hospital mergers lead to prices that are 10% to 40% higher. And as one expert recently told the New York Times, “evidence from three decades of hospital mergers does not support the claim that consolidation improves quality.”14 Instead, consolidation hurts patients. Hospitals that dominate their local market charge much higher prices than hospitals in a competitive market, because they negotiate for higher prices with insurers, who feel they have no choice but to include a dominant hospital. Unsurprisingly, the hospitals with the highest prices earn the largest profits—whether or not they are for-profit or not-for-profit. The difference? A nonprofit hospital gets state and federal tax breaks for being a charity.

To illustrate the monopoly problem, Longman compares the imagined government-run insurance negotiations with one of these hospitals to existing Department of Defense negotiations with one of the big defense contractors. The DOD is an indisputably public program with no private rivals, and has struggled to keep down costs in contracting, now that there are fewer than five major defense contractors, down from over 65 a few decades ago, before a merger spree.

In theory, the DOD has enormous bargaining power; defense contractors care deeply about those federal dollars and should be doing everything they can to win those contracts, including pushing down prices. In practice, that power vanishes with the monopolization in the contracting industry, as contractors can essentially dictate how much they want to be paid. That power will be even more diminished if the government is negotiating with geographically bound hospitals. Longman writes, “If the Department of Health and Human Services tried to contract with the Cleveland Clinic or the University of Pittsburgh Medical Center to provide medical services under a single payer plan, it would have no more market power than our ‘single payer’ Pentagon procurement system does when it comes to bargaining with sole-source defense contractors.”15 The University of Pittsburgh Medical Center can give a take-it-or-leave-it price, and the government, bound to take it, will pay whatever Pittsburgh wants to charge, far more than whatever it costs to provide the service.

The same consolidation—and price-gouging—is playing out with medical devices. The “medtech” market is governed by a club of five companies, which make up 94% of the market.16 Drugstores have also consolidated, from a diverse collection of neighborhood pharmacists to three megastores that all have relationships with the drug companies. Nearly 80% of Americans, 180 million people, rely on CVS Health, Express Scripts, or OptumRx to get their prescriptions.17

The concentration/cartelization of all these health-related sectors means that monopoly problems don’t go away even if you support total nationalization of health, getting rid of for-profit and nonprofit hospitals and replacing them with government-run hospitals. For example, the United States could directly provide healthcare, as it does at the Veterans Affairs hospitals. Instead of paying the bills to Mount Sinai Hospital—as it would on the single payer plan—it could run Mount Sinai Hospital. There are good reasons to consider such an approach, or at least an expansion of the VA. But unless the government also manufactures the drugs, produces the devices, and grows the vegetables for the food eaten at the facilities, large, private-sector providers could hike up costs; they, too, need to be broken apart. Even within the VA, there is always some aspect of running the hospital that will involve private industry and can be controlled by monopolies, whether it is the drugs, the medical devices, or the sheets patients use.

In short, no matter what nationalizing reform we pursue in healthcare, anti-monopoly actions are necessary. Antitrust within and across industries will both enable competition and make it easier to pass national programs to provide better healthcare for everyone.18 All of these can go hand in hand with single payer care. In other words, we need a massive national overhaul of private insurance, but also a reshaping of the drug market to make it more competitive, open, and decentralized.

Breaking up these private kingdoms is not a policy designed to replace Medicare for All, but a policy that would make single payer healthcare far less expensive.









ENERGY

When you use the word “monopoly,” Standard Oil and the board game spring to mind. The name conjures the image of an octopus, one sticky, rapacious arm curled around a statehouse, another around the Capitol Building, three others crushing the steel, copper, and shipping companies, and a greedy tentacle raised to take over the White House. And then, other images may come to mind: Standard Oil as a snake about to eat other oil companies, and Standard Oil as a wealthy man in a tuxedo, astride an oil barrel, holding up the globe in one hand, a light in another, piles of cash in little loot bags at his feet. These cartoons of the Gilded Age echo across the last century.19

When Standard Oil was broken into parts in 1911, it became a symbol not of corporate tyranny but of hope, of the potential power of government to restrain monopoly power and reassert public power over private corporations.

Now, unlike in 1911, the world is burning: fossil fuel tycoons are making money as their industry causes floods and fires and conditions that spread diseases. Many of our cities are at risk as once-in-a-century floods have become routine, causing sewage to leak onto main streets. People are sick, dying, scared, choking right now because of climate events.

Ever since antitrust law was decimated in the early 1980s, the fossil fuel industry has become re-concentrated. As in healthcare, much of that concentration has been created not by building fortresses around particular products, but by creating a web of vertically integrated companies. The companies are frequently described as engaged in business “from pit to pump”; a single company can own extraction teams, refining plants, storage facilities, and stations. The pit-to-pump club may be better described as pit-to-politician, as fuel companies have created powerful political arms to push back against anything that would shake profits.

The fossil fuel business is not a large club. In 2017, the Carbon Disclosure Project showed that over half of all global emissions in the last 20 years have come from 25 corporations.20 Some of this concentration is justified in the name of efficiency; extraction, at its best, requires an enormous amount of investment and money and can’t easily be split up into a truly decentralized system. Although that is partly true (and a non-climate-change reason why renewable energy markets are preferable), as with most efficiencies-of-scale arguments, the case is often overstated.

There are definitely significant economies of scale when it comes to the ability to shape politics. ExxonMobil, Chevron, Shell, BP, ConocoPhillips, Peabody Energy, Consol Energy, and Arch Coal are extremely active in lobbying, campaign contributions, and think-tank funding. Because those companies are so large and powerful, they have been able to fight against any attempts to hold them liable for the damage they have caused, the misinformation they have shared and the science they have fought to keep unshared, and the irreversible climate change they have caused. With roughly $2 billion spent directly on climate change lobbying between 2000 to 2016, big oil, utilities, and the transportation industry outspent climate change opponents ten to one.21

They have also, as the Guardian reported last year, taken over funding in certain fields of academia. The energy programs at Harvard, Stanford, and MIT are heavily funded by Shell, Chevron, and BP. David Koch, the oil billionaire, gave over $150 million to MIT. UC Berkeley’s Energy Biosciences Institute has given BP power over which research projects are funded, in exchange for $500 million. Stanford’s Global Climate and Energy Project is supported by ExxonMobil. As two Stanford students wrote in protest, “Fossil fuel interests—oil, gas, and coal companies, fossil-fueled utilities, and fossil fuel investors—have colonized nearly every nook and cranny of energy and climate policy research in American universities, and much of energy science too. And they have done so quietly, without the general public’s knowledge.”22

The fossil fuel companies’ vertical expansion ensures that other companies have a vested interest in maintaining their grip on power. Coal, gas, and oil are prioritized by the grid. If private utilities have a choice between natural gas and wind, they will choose natural gas, because of our broken anti-monopoly laws, which allow the utilities to have financial relationships with and to profit from fossil fuel infrastructure building.

Utilities currently play a central role in blocking renewable energy, because they make most of their money by charging a “reasonable rate of return” on building the infrastructure that supports fossil fuels.23 The profit center is not actually in selling electricity, but in building pipelines and power plants, and charging consumers for it. The build-out of 1.63 million miles of fossil fuel pipelines crossing America—six times as many miles of natural gas pipeline as miles of national highway—is fueled in part by the incentives of the utilities. When renewable, decentralized energy is prioritized—where individuals, small institutions, and small communities can contribute to the energy flowing through the grid—the for-profit utilities no longer make the same profits. As environmental expert Dave Roberts explains, “For utilities dependent on building power plants and power lines to make a return on investment, the new decentralized, low-infrastructure electricity system is anathema.”24

Duke Energy, for instance, is the largest utility in the country, serving over seven million customers, with an energy portfolio that includes only 2% renewables. It has monopoly control over the energy sector and has actively fought competition from renewables. It has also fought net metering—systems that connect solar panels and local power generators to a grid, allowing customers to transfer excess power to the public grid, and in so doing offsetting the cost of the power they take from the utility.

Net metering would reduce Duke Energy’s profits, and since the growth of community solar is tied to net metering, renewable energy actively threatens the business model, whereby utilities present weak public regulators with costs and demand that the public pay for building infrastructure. Duke Energy has fought for higher monthly charges, and can do so because it plays such a central role in the political economy of the states in which it operates that it dictates, instead of responds, to regulators. This kind of conflict of interest is a classic monopoly problem: while we allow for public utilities to operate as monopolies, we should generally not allow those utilities to engage in any other activity than providing the good that they have been granted monopoly power to provide.

I don’t take seriously the question of whether we must switch to renewables: we must. Our planet is at stake. Solar, wind, and geothermal energy, and power from animal waste, are better for human health and the health of our climate. Wind, solar, and geothermal energy are all available everywhere, with different strengths in different places. Most states could meet their existing electrical needs with their own solar, wind, water, and geothermal sources of energy. With the exception of major dams and major offshore wind turbines, most renewable energy is modular. Every apartment building can have solar and geothermal sources of energy; every house can be weatherized; almost every town can have wind or water energy.

And so, since the question is not whether but how to switch to renewable energy, we run into a version of the healthcare question: nationalize or decentralize? One might ask, Why are we even talking about antitrust when what we need is to remove all subsidies for fossil fuels and replace them with an aggressive, top-down subsidization of renewable energy projects? Why talk decentralization when we need a big government project?

Assume we create a massive national program to transform our energy sector. Imagine a national Department of Green Energy (DGE), like the Department of Defense, but whose job it is to ensure the energy security of the country. It could do it in one of two ways: closely working with a few big companies to produce renewable energy, or using national power to subsidize millions of local producers, rigorously enforcing antitrust.

In the first model, we ignore anti-monopoly, and ask the DGE to contract out. Inevitably, the DGE would end up working with companies like Solar City (Elon Musk’s effort to rent out solar panels from a massive, centralized, subsidized company) or ExxonMobil’s renewable energy division. We would anticipate that the DGE would quickly come to work with just a handful of contractors. For instance, Royal Dutch Shell—one of the biggest oil and gas companies in the world—recently announced it is rebranding its consumer-facing company as “Shell Energy,” emphasizing that it will provide energy from many different sources, including renewable, starting with a consumer base of 700,000 homes that will use renewable power. Shell Energy would quickly line up to be a preferred contractor with the DGE.

As has happened with the Department of Defense, the contractors would likely come to have far too much power over national policy, and their incentives might not align with those of the public.25 As Matt Stoller and Lukas Kunce wrote in a chilling story about the monopoly weaknesses of the military-industrial complex, a 2018 Department of Defense report found that for critical military items—high-voltage cables, fittings for ships, inputs for missiles, tent materials—there are frequently only one or two domestic producers. These producers, in turn, frequently depend on foreign products. The report found that “China is the single or sole supplier for a number of specialty chemicals used in munitions and missiles.”26 Monopolization in the private sector of suppliers has led to a fragile system whereby the Department of Defense, the most national of national agencies, is dependent on Chinese contractors with close ties to the Chinese government.27

So let’s look at option two: the DGE could work with anti-monopoly as a core value, along with—not opposed to—other core values.

The Green New Deal Resolution is a remarkable example of what such an anti-monopoly federal policy can look like. Decentralization is at its heart. Subsection (N) of the Green New Deal Resolution declares that it should be the policy of the United States to “ensure a commercial environment where every businessperson is free from unfair competition and domination by domestic or international monopolies.”

The Green New Deal prioritizes “community-defined projects and strategies” and aims to “spur massive growth in clean manufacturing.” It lays out a vision of “working collaboratively with farmers and ranchers,” of supporting family farming, and of building sustainable, decentralized food systems. This is similar to the New Deal’s Soil Conservation and Domestic Allotment Act, which paid farmers to plant beans and grasses and to restore the soil after the ravages of the Dust Bowl, and to the wildly successful Rural Electrification Act, which provided loans to farming cooperatives to generate electricity for their rural areas.

The Green New Deal will require, by its own terms, community grants, public banks, and other public financing systems to finance the decentralized green energy sector boom it imagines. To achieve Green New Deal goals, the Resolution requires investments to “deepen and diversify industry in local and regional economies, and build wealth and community ownership.” It demands “democratic and participatory processes that are inclusive of and led by frontline and vulnerable communities and workers to plan, implement, and administer the Green New Deal mobilization at the local level.” It demands union jobs.

It also requires some top-down programs of direct national investment, like investment in high-speed rail, hazardous waste cleanup, and research programs. Like the original New Deal, which created the Tennessee Valley Authority, which in turn directly hired people and built power stations in the desperately poor Tennessee Valley, the Green New Deal will directly hire people. What it won’t do is allow Elon Musk or Shell to control the process. It represents the best of both nationalization and decentralization.



Should we nationalize or decentralize? Big national solutions that ignore antitrust do so at their peril. In almost any industry, there is an option to nationalize, and in some instances that might make sense. But more often, a successful, sustainable model requires some national program in combination with a principle of decentralization.
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Moral Markets



The other kind of freedom is the freedom to take care of ourselves and of each other.

—Wendell Berry



It’s an early February morning, and I am at a family-owned greasy spoon diner in Central Harlem where the manager has a loud, friendly, teasing relationship with most of the regulars. He is a Mexican-American man in his midfifties who knows his customers well and enjoys insulting them. The phone starts ringing repeatedly, and he works as he picks up each call, the phone cord dancing over and under orders of eggs and coffee. Each time, he ends the call with, “Not today!” The delivery man isn’t working, and one of the regulars asks the manager if he’d be willing to deliver the food himself. The manager laughs, says “Never,” and tells this story: A man once drove up just outside the diner and ordered, asking for delivery. The manager could see him outside, but had no one to deliver, and decided he didn’t feel like walking outside. The customer waited 45 minutes.

“You wouldn’t even walk outside?,” the customer asks.

“Nope. It’s not all about the money,” the manager says.

“But isn’t the customer always right?”

The manager doubles over with laughter. “Not here! Not here! You’ve come to the wrong place!” The story finished, he grins and takes another call.

That manager comes across as a free man. He works extremely hard, he cares about the money, he cares about the operation, but he also cares about his freedom to make choices—some idiosyncratic—that make his restaurant his. The same freedom that allows him to say, “I would prefer not to,” as Bartleby famously did in Herman Melville’s short story “Bartleby, the Scrivener,” also allows him to treat his employees with respect and give them days off.1 That same freedom is an engine for his own motivation and drive. He likes to be able to make his own decisions, to turn down customers, to make the menu. If someone comes in and bilks him on the check, he can choose to call the cops, or he can choose not to. The customer is not always right. At the heart of the owner’s laughter is a fundamental insistence on his autonomy; a saying that includes the word always is itself a rejection of our total, messy, wonderful, discretion-filled humanity.

His neighbors to the east, the managers and franchisees at IHOP and Domino’s and McDonald’s, have none of that freedom. They are governed by strict handbooks setting out protocols and procedures, outlining how the restaurant must look and feel. They don’t have the freedom to make judgments about how to deal with peculiar situations, but instead must follow rules from above. These restaurants work on a franchise model that closely resembles that of Tyson’s chicken farmers: the restaurants are independently owned, so the owners take on the debt and risk, but lack the freedom to make many decisions. An Indeed.com post about being a general manager at a chain restaurant could apply to millions of jobs in America today: “Not a good place to work if you’re not built in the culture, too many issues, you’re just a baby sitter with no control of your job, too much micro managing.”2

Wage laborers also have more or less freedom depending on the structure of power. New York cable electricians who used to work a few miles south of the Harlem diner know that well. They remember working for Time Warner Cable before 2014, when TWC had competitors. It was a time when they felt their worth and felt sufficiently secure and dignified in their jobs to treat each other with humanity. The workplace was unionized by IBEW Local 3. The electricians felt respected and had enough money to take vacations, care for their homes, provide for their families. They knew that if they did their work, their salaries would increase, and they had good benefits. They recall fondly the pride they felt in their work and the joy they took in their fellowship with each other. Their union regularly disagreed with the company owners, and they certainly never got everything they wanted, but they knew that when they negotiated, their demands mattered. They knew they had some power.

Now, after the merger with Charter Communications, and over three years of striking, the company doesn’t even try to bargain; the new entity, Spectrum counts on its workers gradually losing their will to strike as they become poorer, less powerful, and less and less visible.3

Every human being deserves at least a minimum of freedom in her personal and professional life. If the structure of an economy denies people the dignity of meaningful choice—both in matters moral and in those of personal expression—they may lash out, or they may curl inward, disappear, and disengage. If you have no power, anger can give you the feeling of being able to change something; and disengagement means you don’t have to face the lack of your power. The ability to choose—or not choose—is necessary for a moral life, and it isn’t just located at the polling booth or in community life: it is a state of being responsible and powerful that must exist to some degree in every part of life.

Our current society has a shrinking number of unionized workers collectively coming together to negotiate for good treatment. Instead, we have a growing number of temporary, non-union workers who are locked out of opportunities through non-compete clauses and corporate concentration. As a result, people are also locked out of structures that allow for solidarity and compassion. We have a collapse in the number of businesses like the one described at the beginning of this chapter, and a growing number of IHOP managers, middlemen, and workers subject to the arbitrary power of the one or two bosses who control them, monopolists who have all the money and all the power.

With this increasing chickenization comes the decreasing possibility of moral action and human connection. Many business owners and workers who look free are in fact overburdened by debt, reliant on a platform, losing their ability to speak up, and surveilled and trapped. Each subservient moment amplifies the next, until subservience is a constitutional habit.

But the inverse can also be true: each free moment amplifies the next, until freedom is a constitutional habit. A free worker, grappling with his local union on whether to strike or not, will necessarily generate dozens of conversations about power and class, which then spill over into politics. A free business owner in a community, wrestling with the hard moral choices of business life, also generates spaces of freedom for those around her—on a street with ten different breakfast establishments, customers and workers can both choose the restaurant that treats its workers better. When most businesses are independently owned, it creates millions of nodes of freedom, the restaurant owner making choices, the workers making choices, the clientele making choices—millions of moments when human agency comes into play.

We should aim for an economy in which the people who make things, who buy things, who sell things, and who interact with each other do so from positions of dignity, with enough power to know that they matter. It should be possible for all actors—the buyer, the seller, the worker—to play their roles with integrity. The moral freedom of the medium-sized shopkeeper, producer, and business owner, of the farmworker and the electrician, is essential to the moral fabric of a democratic community. Public morality is a muscle that can atrophy—to ask people to be free once a year, on voting day, but governed in their economic life (while being told they are free) leads to cognitive disarray, as well as a tendency toward paranoia. It is also a muscle that can be strengthened.

Moral action, except as a form of window dressing, is close to impossible when most business is run by Wall Street; and the rare moments of business heroism shouldn’t blind us to the sociopathy of the structure. Even giving investors the benefit of the doubt, financialization makes love and care and freedom and creativity and quirkiness difficult. Compassion is extremely difficult at a distance in the best of circumstances—it becomes nearly impossible when the human narrative is masked and when one chicken farmer’s life is reduced to a few extra cents in an investment fund.

When people are allowed to amass great pools of capital, one of two things happens: The logic of investment overcomes the moral sensibilities of the people who hold the investments, and investment agents’ instructions to maximize profit sever the moral relationship between people and their impact on the world. Or the logic of power overcomes the moral sensibilities of those who hold too much power, and they start governing from a place of whimsy and self-importance, disconnected from human reality and unable to honestly perceive the world over which they trample. Both outcomes lead to destruction, instability, and cruelty.

In case there is any doubt, I strongly support living wage minimums and worker protections and stiff penalties for environmental and other harms. Human nature is vast and weird and wonderful and doesn’t tend to the universal good: people will always be selfish, narrow, parochial, petty; freedom doesn’t necessarily bring out the best in every person at every time. So it is critically important to demand basic rules of the road to ban cruelty, laws that create a floor of basic human treatment below which no company can go. But human nature doesn’t tend to the universal bad, either. Without freedom in the workplace, people don’t have space to be funny, wise, loving, and self-sacrificing, and to build community. You can’t legislate against Scroogelike tendencies, but it is equally foolish to imagine we are all Scrooge. The key to human flourishing is the building of structures that support more loving and solidarity and less pettiness.

In order to allow for an economy in which people bring their full selves, we should actively encourage local control; a business owner who works where she lives will confront as a human the impacts of her decisions on the people she lives around—not just as a matter of shame, but as a matter of conscience. Instead of accommodating Wall Street owners who use spreadsheets to justify death and poisoning, we should encourage local business owners who take more responsibility for their actions.

We should build a market economy with lots of room for worker-owned and producer-owned cooperatives, where lots of small producers or farmers can come together to share costs and parts of production. The co-op model has been at the heart of the progressive vision for over 140 years. However, it is very difficult to achieve in a monopolized and financialized economy, because the monopolists squeeze them out, or Wall Street buys them out, and they become servants to the debt they owe.

We should aim for a market with tens of thousands of these co-ops, and medium-sized companies with unionized workforces, local banking and local entrepreneurship; an economy that starts ground-up, instead of one that is dictated top-down by a few billionaires and their political-economic institutions. I don’t think most business owners go into business to maximize profit; I think they want to make a profit, create something, feel a sense of ownership and the satisfaction of responsibility, and enjoy the fruits of their labor. However, our current economic system, which rewards monopolization and financialization, doesn’t leave room for the inventor or producer or farmer who wants to make money but not necessarily maximize it; and that’s a tragedy. It rewards those who try to squeeze every cent out of workers and crowd out every opponent as if markets are a kind of terrible, heartless war. Our current fight about the kind of economy we want is necessarily a fight about human nature: people can be humane and compassionate, but need structures that support these tendencies.








THE DEEP PRICE OF CYNICISM

To have moral markets, one must first believe that moral markets are worth aiming for, that they are possible and desirable. Many on today’s left and right reject this concept, but for most of human history, economists and philosophers have believed in moral markets. For instance, the Baron de Montesquieu, a political philosopher whose influence on the framers of America’s Constitution was unmatched, believed that markets could bring out the best in people. It wasn’t a Pollyannaish view—he also worried that some market-related cultures, including commodification, could be dangerous—but he saw political and economic freedom as absolutely intertwined. The economist Adam Smith, who is often cited in defense of a purely mechanistic understanding of markets, in fact believed that human contact and connection, through markets, were engines of empathy.

Even the influential right-wing economist Friedrich Hayek was committed to meaningful choice as a precursor to moral action. For Hayek, choice in the commercial sphere enables morality. He wrote, “It is only where the individual has choice, and its inherent responsibility, that he has occasion to affirm existing values, to contribute to their further growth, and to earn moral merit.”4 Hayek worried that systems with too much centralization transformed men into bureaucrats, taking them out of their capacity as decision makers and planners who try, fail, and thereby learn, and turning them into watchers of the system—working watchers, but essentially passive. One of the essential reasons for his support for the free market was the level of engagement it required.

We no longer have such a consensus on this issue. The modern conservatives who claim to admire these men have rejected their premises, and argue that the perfect market is a “morally free zone.”5 Markets are only designed to create stuff efficiently—efficiently enough that they raise one’s standard of living and thus, in the words of the hugely influential libertarian Murray Rothbard, permit “man the leisure to cultivate the very qualities of civilization that distinguish him from the brutes.”6 This is dystopian stuff: it is like saying that we can have a moral life in one tiny corner, but not where we spend at least eight hours a day.

For today’s neoliberal economists, market freedom does not mean moral action or thought in the commercial realm, it only frees the buyer and seller from state interference; the only morality in a market lies in cheaper consumer goods. Efficiency has become more than a value, it’s become something approaching an unhealthy, elite obsession. The slightest risk that consumer goods prices might rise because of a merger is weighed against all the other values of an economy. Time and again, keeping consumer prices low has been treated as not just the most important metric, but the only metric.

The neoliberal economists don’t reject the importance of people developing moral lives—in which we are kind, compassionate, and caring. But such lives exist entirely outside of the market. The money freed up by the market can be privately used to care for others, but inside the market, where a moral choice conflicts with increased profits, profits must always come first. Eric Posner, a law professor at the University of Chicago, exemplifies this belief. He compares It’s a Wonderful Life, in which a local banker cares about more than his own bottom line, to The Handmaid’s Tale, because both impose what he considers narrow, parochial, and dangerously moral approaches on market choices.7

The current structure of markets, propped up by neoliberal thought, depends on the belief that people are above all else consumers, and that their collection of idiosyncratic wants and needs and hopes and fears can be understood in consumer terms. The job of the economy, imagined as a kind of natural biological fact, is to produce cheap goods. As a result, freedom and dignity and humor and love and connection have become second-level values: they serve consumer needs. A person is a worker in order to be a consumer, and a person is a citizen in order to be a consumer. This simplistic economic model is attractive because of its radical reductiveness and the difficulty of arguing outside of it. If one says, for instance, that a person wants to spend time in their community, the economist will cheerfully nod and explain that “communing” is a form of consumer good that people can seek and purchase. But calling human connection a form of consumption does violence to language and experience.

This rejection of market morality is not an exclusively right-wing view. In fact, many on the modern left agree. The difference is that while the right celebrates the model’s efficiency, to some on the left, the model makes market exchange itself morally irredeemable. In other words, all markets are inherently immoral, so if we must have markets to make shoes, chairs, and tablets, it doesn’t matter how they are structured—strong ground rules are the best we can hope for.

In Harvard Law professor Michael Sandel’s 2012 book, What Money Can’t Buy, he concludes that markets on the whole play a negative force in modern society and moral and civic life. Sandel argues that what he calls “market values and market reasoning” have recently intruded far more aggressively into arenas of life that were once seen as sacrosanct. Sandel claims that when something enters into the marketplace it becomes a thing that we value for its exchange, and not for itself. For Sandel, “markets” become a shorthand for “price,” and pricing is bad for us. He argues that the act of putting a price on things changes how we value them, and how we value each other.

He uses the example of the woman who sold advertising rights on her forehead, in the form of a tattoo, to an online gaming site. Selling her skin changed her relationship to her body. Sandel also argues that in child-rearing, procreation, civic life, and military endeavors, market reasoning erodes the value of the thing we seek. These are areas of life in which “markets don’t belong,” he says, and they corrupt the things themselves—“markets leave their mark.”8 These are fairly uncontroversial claims. But Sandel’s real target is markets themselves, which he says lead to commodification across the board. We experience commodified things differently than we do uncommodified things, and the very existence of markets threatens democratic life. Markets threaten to destroy the institutions of democratic life by repurposing them for private gain. Another theorist, Richard Dagger, put it this way: while “markets are fine in their place,” they are not fine “when they spill into, and corrupt, other parts of life.”9

Sandel and Dagger are wrong. They are confusing “market” with commodification, financialization, and monopolization. Society should clearly make rules to prohibit certain activities, including the sale of skin space. But we don’t have to accept a mandate of maximizing profits, or to accept that our role in any market is primarily that of consumer. There is a gulf a mile wide between profit seeking and profit maximization. The former has been part of markets for all of human history, and so long as we allow any corner of life to have markets, it will continue to be; the latter is a modern perversion. Conflating profit seeking and profit maximization is like conflating a marriage in which sex is valued with a marriage that maximizes sex at the cost of all else; the former is healthy, the latter is dystopic. A market is a social human activity, and we should discourage any market forms that strip it of its social and human aspect. Markets do not have to involve distant Wall Street owners pushing for every scrap, penny, and ounce of extraction.

In Sandel’s world, we are left with two choices: simply accept the idea that one of the most essential ways that we interact in the world is going to be soul crushing and devoid of all love, connection, and humanity, or flee the market and nationalize the production of everything, from shoes to toothpaste, and trust that a national government can deliver those products.

Sandel is not wrong that regardless of whether markets can be improved or not, there is still value in spaces existing separate from consumption. Public and private nonmarket spaces tap into separate parts of ourselves and offer different ways of interaction, allowing for celebrations of the plural parts of being human. When it comes to truly public places—public education, public streets, public infrastructure, public mails, public libraries—there is a strong reason that they should be shielded from all business as fully as possible. We want jurors and voters and school board members to put the public interest above all else in their public roles; but they can have private roles in which they seek to put themselves and family first, have a secure, well-paid job with good benefits, and feel dignity in their workspaces. But establishing the need for nonmarket spaces, as Sandel does persuasively, should not mean that we abandon the project of making markets as open and compassionate as possible.

Sandel’s approach is dangerous because it closes down an arena of moral action and redirects activism away from breaking up big corporations. It makes us ignore market-structure problems. If we treat markets as a kind of necessary infectious disease that one must cordon off, instead of institutions that can be wonderful or corrupt depending on how they are structured, we stop trying to fix them. And while a few people think the state should make shoes and grow carrots, most people—including myself—imagine most of economic life happening through private exchange.

The bottom line is that there is no escaping the moral nature of all markets. Every market must be structured by somebody, and the structure will necessarily tend to result in a particular outcome, which can be judged by the people to be more or less moral based on their understanding of the term. The question is not whether morality, but which morality.









THE MORAL ECONOMY AND THE IDEA OF AMERICA

Most of this book is about what happens when markets are so concentrated and dysfunctional that monopolies overtake politics and courts and schools, crush people’s spirits, inflame racism, create more poverty and inequality, destroy journalism, and elevate a few men (and even fewer women) to powerful, unaccountable positions governing us. Obviously, it is urgent that we stop this trend, using antitrust, among other tools.

But we should aim our sights higher than just creating not-terrible markets; we should seek to enable markets that are actually part of our freedom, spaces for creativity, compassion, and warmth. Anti-monopolism is not just a way station on a quest to get rid of markets altogether, but an essential component of a free society.

Achieving a moral market is a big task, and though a moral economy may never be wholly achieved, it is always worth fighting to approach it. We shouldn’t give up on equality, or on the cultivation and protection of a vibrant, morally engaged citizenry. Part of the liberty that the founders of this country sought in the American Revolution was the liberty to engage directly with each other in the commercial sphere, without being directed from above by a giant multinational corporation like the British East India Company. Madison and Jefferson believed that the structure of a political economy, and the activities and independence that it allowed or did not, had a huge effect on the character, thinking, and actions of citizens.10

As journalist Barry Lynn recently testified in front of the Senate Judiciary Committee, the founders of the country were committed both to “rough economic equality” among citizens and to freedom in economic affairs. Lynn argued that Madison saw the right to be free from arbitrary commercial power to be an essential right, and essential to just government. He quoted Madison: “[t]hat is not a just government … where arbitrary restrictions, exemptions, and monopolies deny to part of its citizens that free use of their faculties, and free choice of their occupations, which not only constitute their property in the general sense of the word; but are the means of acquiring property strictly so called.”11

Anti-monopoly laws were seen as providing democratic and civic freedom in a way that enabled vigorous, engaged, moral citizens for most of the nineteenth and twentieth centuries.12 Most observers assumed that anti-monopoly laws were designed to ensure that a market made up of small- and medium-sized companies could thrive, and that a decentralized market was inherently preferable to a highly concentrated one.13 The goals of this preferred structure were economic, political, social, and moral.

We should treat the market sphere as an absolutely foundational sphere of freedom, and be very concerned about markets that are governed by monopolies. One way to think about it, as a friend of mine does, is that we need a “fuck off” economy—an economy where everyone always knows they can say “fuck off” to their boss, and still survive. Just knowing that it is possible to leave operates like a magic power, and changes people’s relationship to the world, knowing they hold a power they can always choose to use. Work will always be an essential part of most people’s lives, and my hope is that we can come to envision the workplace—whether of the business owner or the worker—as a place of relative freedom and potential moral action.

Freedom is no easy matter in a mass industrialized society. One of the most consequential political philosophers of the early twentieth century, Louis Brandeis, struggled with how to reconcile modern industrial economies with self-government.14 To that end, he promoted engagement, dissent, disagreement, and contestation, and the support of institutions that enabled all of these practices, which he understood to be essential to freedom and citizenship and the cultivation of character.15 Brandeis focused on the structure and nature of power, the relationship between rules and civic flourishing, and the relationship between human flourishing and civic flourishing.16 Brandeis understood that freedom—of speech, and within the market—is the essential sphere of development.17 The exercise of being directly engaged in a market society as a seller is important for the character traits that enable freedom. A vigorous, moral, creative life depends upon the existence of a decentralized business world.18

According to Brandeis, people can be courageous or weak, fickle or reliable; they can have “fallible” judgment, feel confident or insecure, be fearful or optimistic; they are “wee things”—but above all, they have the capacity to learn and change.19 Human development, he believed, could and should lead to moral courage, and to learning.20 Responsibility, moral courage, and learning would in turn lead to overall societal well-being.21

And this virtuous chain of events begins with institutional structure.22 Brandeis wrote, “[t]he great developer is responsibility. Participation in, and eventual control of, industry is likewise an essential of obtaining justice in distributing the fruits of the industry.”23 The difficult task of democracy requires moral fiber, and that fiber is forged through experience: “development is attained mainly in the process of common living.”24 For Brandeis, this common living required shared power over shared enterprises; monopoly was incompatible with shared power, because it located all power in a few hands.

Institutions and people are always in an ongoing dance: the institutions shape human character, human character shapes the institutions. Monopolies tend to destroy the best in human character; decentralized power allows it to flourish. Big corporations, Brandeis argued, threatened to throttle creativity and vitality: “only through participation by the many in the responsibilities and determinations of business can Americans secure the moral and intellectual development which is essential to the maintenance of liberty.”25

There are different ways to approach the idea of America. In the middle of the Jim Crow era, Langston Hughes wrote his thesis about what America might be. “Let America be America again,” he wrote, wryly mocking the MAGA-ists of his own era, and then sharply argued that America has never lived up to its aspiration, but could. America, for Hughes, was “the great strong land of love,” where “never kings connive nor tyrants scheme / that any man be crushed by one above.”26

As Hughes understood, the biggest, most powerful dream of America, the one we can’t forget, the one that underpins the right to eat, breathe clean air, have dignity, is the dream that people, not kings or lords or dukes, should govern themselves. The basic dream of America is the fight against illegitimate power. Money is not a legitimate source of political power. Race is not a legitimate source of political power. The only source of legitimate power over others—the power to imprison, the power to tax, the power to make decisions—flows from we the people. After 240 years of good and bad history, this is still an extraordinary idea, one worth trying to make a reality.

We face a major fork in the road right now on the way to that American dream. We can continue down a path of corporate concentration, gradually ceding authority over our lives to a few hundred individuals, or we can rise up to break those companies apart, and then, with power appropriately distributed, begin the ongoing, endless, but beautiful, human, moral work of self-governance by free people.









 

Epilogue: 2040


It is a beautiful fall afternoon in October 2040, and Jhunu is just returning from her father’s funeral, reflecting on how different her life has been from his. When she was in high school, she had assumed she would face the fate of her parents: low wages, long hours, uncertainty, suspicion, anxiety, and fear, with pockets of paranoia. Her memories of being a teenager are of sitting around the kitchen table, listening to her parents talking worriedly about Uber, where her father worked. They fretted about how they would afford the mortgage payments that month, how they would pay to fix the vehicle, and whether it would be a good or bad month; she remembers stranger conversations, too, verging on the paranoid, about whether Uber’s “oversight team” had overheard her father’s political conversation with a passenger where he’d expressed real anger. She remembers how loudly her mother laughed when she came home with a drawing of a man named Uber towering over her father and asked what his last name was. Her mother had died in 2020 of diabetes, after she had used the money from skipped insulin treatments to pay for Jhunu’s community college. The family had buried her at a cemetery owned by the conglomerate SCI.

For the last ten years Jhunu has worked at a medium-sized shoe company, with good vacations and benefits. The state provides healthcare, which it started doing in 2030 after hospitals and big pharmaceutical companies were broken up: once the power of insurance companies, hospitals, and pharmaceutical companies was taken away, the organized opposition to universal healthcare was too weak to fight public opinion.

It is her second job in shoe design; she left another after a disagreement with a manager and was happy she had options. It took her just a year to leave after forcefully expressing her disagreement, and she had none of the anxiety that her father suffered under Uber’s political spying. Her new company is unionized. Since 2025, more and more companies have become unionized, reversing a 100-year trend. The shift happened after Walmart and Amazon were both broken up. When the spinoff Amazon Marketplace became a neutral public utility, and the different markets for consumer goods were split up so no company owned more than 5% of the market, unionization became much easier. Labor found itself able to negotiate and no longer needed to beg.

Sometimes her shop steward annoys her, but he was there for her when she had a conflict over taking time off when her son was sick, and another time when she was being harassed at work. She wishes her father had had someone who had his back when he finally quit Uber because he couldn’t make the payments on the car. He began working at a storage facility. Uber had been bad, but the storage facility was worse: they had a camera that tracked his every move. When he was hurt at work he thought about bringing a lawsuit but couldn’t find a lawyer who thought he could win in arbitration, and he was worried about retaliation. Now, all federal statutory disputes happen in open court, because in 2024, the Senate got rid of all arbitration for employment and consumer claims.

Her own son is now eight years old and at an excellent public school. Funding for public schools has increased as small- and medium-sized companies created good middle-class jobs and Wall Street firms stopped pushing for education privatization. Unlike at her school, he gets to see how he did on a test after he takes it. In his history class, they write about what they call the “Gates Era,” where one man dictated education policy and eroded the quality of education for decades.

Jhunu shares pictures of her family on Facebook and reads the news there. She used to be scared of what Facebook knew about her, but after 2025, when Facebook was split off from the ad company and designated as an essential communications infrastructure, it was no longer allowed to surveill her or fund itself through digital ads, so she now lets her son use it, too. Just last week he wrote his first post to a friend from school and was so proud. She remembers losing her little brother to years of Facebook addiction, where he stopped engaging socially because he was so committed to screen time. She is happy to pay $1 a month for a service that doesn’t have an incentive to keep her son addicted.

Looking back, historians place the seeds of the golden age of American democracy in September 2008, when the banks crashed and the government bailed them out for trillions of dollars, and nobody went to jail. The bailout of the banks shaped the politics that came after it; anyone coming of age in 2008 started assuming the profound failure of representative government and the broken nature of our economy. Then, for almost a decade, a new movement built up throughout the country, taking on established power. First, there was Occupy Wall Street in 2010–2011, and then the movement gradually spread to elective office. In 2018, a handful of Social Democrats were elected to Congress, and from 2016 to 2030, more and more mayors ran on a promise of a total commitment to public life.

In the wake of the 2008 crash, four different economic visions were pitted against one another: data-driven technocracy attached to nostalgia for pre-2010 politics, anti-monopoly Democratic Socialism, top-down socialism, and anti-government libertarianism (the destruction of the state). A sharp generational divide showed up in the approaches toward these issues, in which most older Americans either tried to re-create the Obama years or leaned toward libertarianism, while younger Americans, who had never known any prosperity and started with a default suspicion of big business, demanded essential change, using government, not rejecting it.

In the last month of the 2020 Democratic primary, a scandal erupted. A whistleblower inside one of the three big tech platforms revealed that they had been directing search results toward positive stories about the front-runner, while top executives were also funding the front-runner. A few weeks later, an investigation by the American Prospect showed that the political team at Amazon had visited the Alexa offices to learn what people were asking for regarding political products. Amazon and the other tech platforms defended their activities as entirely legal and well within their rights under the First Amendment. The impact was decisive. The top candidates who had defended the existence of big tech platforms suddenly saw their support eroding. A Democratic nominee who had been lagging leapt ahead, won a surprise victory, and beat Donald Trump.

In 2021, the new president of the United States announced a radical overhaul of the country’s antitrust policy. In their first month in office, they turned the merger guidelines upside down, announcing that mergers would be challenged for any firm that controlled more than 10% of the national market, or 25% of a local market, purchasing any firm that controlled more than 5% of any related market. Wall Street–backed campaigners, shocked at the seriousness of the change, set out to slander the president and worked with members of Congress to try to block the action through legislation. They failed, and their overstepping—thereby clarifying how much Wall Street profits had come from unfair business practices—led to a groundswell of support for new laws that made it per se illegal to engage in predatory pricing and exclusionary practices. Mergers dropped from 50,000 in 2017 to 15,000 in 2027.

Because of the backlog of 30 years of bloated companies, attorneys general, eager to make a name for themselves, joined together in over 40 major lawsuits, splitting the work across state lines. A major investigation into Google led by the New York state attorney general revealed internal documents proving intent to monopolize, and the company was forced to peel off YouTube in 2023, followed by a major federal divestiture in 2026, when Google was broken into 57 component parts.

The real change happened in 2025, when Congress, led by a new crop of anti-monopolists elected in 2022 and 2024, passed key pieces of legislation against fierce opposition. They created a category of company called “essential infrastructure” and made clear rules: no behavior ads, no surveillance, and no cross-ownership of companies. Amazon, the marketplace, was split into four different marketplaces, and each of them was spun off from all Amazon brands that it had sold on its site: Stone and Beam, Homethreads, and Happy Belly became their own companies.

Essential communications legislation led to what is being called the second golden age of news. Newspapers, after the brutal beating of 2010–2022, revived income streams and used the billions to hire 200,000 new reporters in three years. The newly invigorated Congress passed a law honoring the late, great Senator Phil Hart, and put the 1968 merger guidelines into law, forcing big corporations to spin off after growing to a certain size.

Pioneering lawmakers were supported by fierce organizing. In 2020, a new group of activists calling themselves “The 30 Days” became the go-to watchdogs for all mergers. Prior to 2020, the overwhelming majority of deals went forward after the first review and a mere quick look over 30 days. But in 2020, the moment a major merger was announced, activists and politicians showed up for a 30-day sit-in, asking questions, demanding answers. Newspapers covered the 30-day period with the intensity of a political race.

Led by a 2020 set of congressional candidates who ran on breaking up big banks, Congress passed new laws related to banking in particular, reviving some old principles. They not only reinstated Glass-Steagall, which separated investment and depository banking, but built on it, limiting the overall size of any financial institution and radically limiting the power of private equity. Congress adopted the Glass-Steagall separation-of-functions approach across industries, prohibiting systems that lead to conflicts of interest. Dominant platforms (think: trains, distribution systems) could not use their powers over distribution to gain power over other parts of the marketplace. Congress passed sweeping pro-labor laws, making it easier to organize and to use union power in one industry to support unions in related industries. It passed laws that enabled worker-owned co-ops. It banned forced arbitration. It passed a robust system allowing for publicly financed elections.

In the years that followed, the set of cases culminating in Citizens United was overturned, and old laws prohibiting unlimited spending in campaigns were revived. Corporate law was totally restructured; big corporations needed workers on the board, and Congress preempted state laws that required corporations to maximize profit at all costs.

Jhunu lives in Toledo, Ohio, and her brother lives in a town of 3,000 in upstate New York. She remembers how they used to think it was crazy to live outside New York City, but after the antitrust era, rural America and smaller cities and towns began flourishing. The pharmacies returned to downtowns, and small- and medium-sized companies with local ownership spread everywhere.

After the antitrust explosion, black-owned businesses flourished, and owners used their newfound independence to push for reparations. They faced significant opposition but were able to fight back because they were not dependent. After a law to publicly finance elections was passed in the House and Senate, lobbyists could no longer use the promise of campaign contributions to reliably get access to lawmakers. The oil companies and gas companies started sending lobbyists to stand outside bathroom doors, which gave them a new name, “the oily men.”

Three times a day Jhunu reads the news—one local, one national, and one international source. She laughs as she recalls how little she knew about her own community when she was a girl and is grateful to find out about local sports scores, the public school board, and her neighbor who has proposed a new method for water distribution in her borough.

Jhunu cries for her father that he had to struggle so much but also feels grateful that he lived to see another future. Before he died, he told her, “finally, this is the America I wanted to give you and your siblings when you were born.”

She understands that power can always creep back, and politics has to be part of life, even when it seems overwhelming. Once every other month she goes to her school board meeting; once or twice a year to the city council for hearings; and three times a year to Columbus, to petition her elected officials. She regularly strategizes with her coworkers about union demands. Every Thursday, the local subcommittee of the Democratic Party meets to research proposals and argue vigorously with other members about healthcare policy, gaming in schools, taxation, how to distribute water, and other matters important to the community. When she finds a proposal she cares about, she knows who to work with to push it through. She isn’t scared to speak up.

Jhunu carries a deep love of her family, her community, and her country, and is full of optimism about her future and that of her son. She knows that when the people fought to take the power back, they won—and she is going to make sure they protect that victory for the future.
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