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PREFACE

“Of course, if the Bank were ever given monetary independence, you
might need to lose bank supervision in case you became an overmighty
citizen.” Those were the words of the head of the UK Treasury, Terry
Burns, to Bank of England Governor Robin Leigh-Pemberton in his
London Threadneedle Street office over a quarter of a century ago. I was
present as the governor’s private secretary, and I have been thinking
about them ever since.

Less than a decade later, when Britain’s Blair-Brown government was
elected in 1997, the Bank of England did regain independence in mon-
etary policy, after an interval of over sixty years, and as predicted it duly
lost banking supervision. But within fifteen years, supervision had been
transferred back, in the aftermath of the 2007-2009 financial crisis.
What’s more, supervision came with wider and greater powers than
ever before. As those of us then at the Bank worked with government
and Parliament to frame the new regime, nothing loomed larger in Bank
counsels than a desire to avoid being an overmighty citizen. More posi-
tively, we fervently wanted the Bank and its policy makers—independent,
powerful, but unelected—to enjoy legitimacy.

This was not just a matter of public virtue, although I'like to think that
played a part. We were aware of a degree of schizophrenia among the
London elite about the transfer of powers to the Bank. Asked whether
it was a good thing that the central bank was regaining its historic mis-
sion for ensuring the stability of the banking system, the response seemed
to be overwhelmingly positive. Asked whether they were comfortable
with the concentration of power in the Bank, the same metropolitan
figures—not a few of them former senior government officials—were at
best lukewarm.

For these reasons, the title of this book was initially “Overmighty
Citizens?,” recalling the question of whether late-medieval England was
destabilized by the overmighty subjects among the nobility whose power
and might rivaled or eclipsed that of the king. But even though England’s
Wars of the Roses have found a vast modern television audience around
the world, and even though the problem of overmighty citizens famously
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preoccupied republican Florence, I found that when explaining what
the book is about, I invariably say “unelected power.”

The problem—and so the book—is by no means limited to Britain,
or to central banking. Concerns about similar delegations exist across
the developed world, affecting huge swathes of public life given the
extent to which elected politicians have been shedding their powers.
Americans call it the administrative state; Europeans, with a slightly
narrower focus, the regulatory state. Labels aside, central banks occupy
a special place in this constellation. For now at least, their governors
have become the poster boys and girls of the technocratic elite. As I dis-
cuss, whether in the United States or Europe, that has not met with uni-
versal applause, raising questions about the legitimacy and sheer reach of
central banks’ powers and roles.

This book, then, is about whether and how democratic societies can
find their way through these issues. It is about power—unelected power.
How to contain it, hold it accountable, legitimize it. But it is also about
how to make the power of independent agencies useful, serving society’s
needs. And it is about the importance of recognizing that formally del-
egating power in one area sometimes unavoidably entails bestowing de
facto power in others.

At a personal level, it amounts to an attempt to make sense of the
reservations of three of the Bank of England’s biggest post-World War II
figures—George Blunden, Eddie George, and Mervyn King—about be-
coming a powerful independent authority. I came to share that institu-
tional caution over my thirty-odd years at the Bank, a dozen or so of
which were spent as a policy maker, finally as deputy governor, and the
vast bulk of which happened to be devoted to designing or redesigning
regimes for monetary policy, stability policy, or regulation, including in
Hong Kong after the 1987 stock market crash.

Holding public office is an enormous privilege. It requires doing,
thinking, planning, managing and, perhaps most crucially today,
explaining. In that spirit, the first part of the book concludes with the
principles that, in my mind at least, guided our contribution to the
reconstruction of the UK regime after the 2007-2009 crisis.! As well as
the economic substance of stability policy, we weighed the acceptable

'For example, Tucker, “A New Regulatory Relationship.”
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limits of unelected power. Among other things, we leaned against sug-
gestions that we take on responsibility for supervising securities ex-
changes and trading platforms, and that we use our lending policies to
steer the allocation of credit. Much of the remainder of the book is an
exploration of how those Principles for Delegation, as I call them, fit
with the deep values and beliefs of mature democratic societies, an ex-
ercise I had time for when I took up a fellowship at Harvard in late 2013.

The book takes for granted that institutions matter. While that has
become mainstream among economists over the past quarter of a cen-
tury, and while the institutions of government are increasingly studied
by empirical political scientists, it has largely fallen out of fashion among
political theorists—the people who map out the moral grounds and
goals of public affairs.? From the seventeenth to the nineteenth centu-
ries, writers as central to our traditions as Locke, Montesquieu, Hegel,
and Mill thought deeply about the structure of the state, and practical
state builders as illustrious as Alexander Hamilton and James Madison
did likewise. Today, however, with the exception of debates around the
EU’s governance, discussion of whether the emergence of independent
government agencies—and delegation to agencies more generally—
represents a profound change in our politics is too frequently confined
to lawyers and to academics specializing in regulation or government
effectiveness.

The broader discussion ought to be about marrying values to institu-
tions and, thus, to incentives. The book argues that power, welfare,
incentives, and values have to be considered together if the institution
of delegated unelected power is to be sustainable in our democracies. I
hope that it will help to provoke more political theorists and others to
join Philip Pettit, Henry Richardson, Pierre Rosanvallon, and Jeremy
Waldron in reviving interest in what our values entail for the struc-
ture of government, giving legitimacy equal billing with discussions
of justice.?

The book aims to be practical, offering concrete proposals. Their core
was first set out publicly in the 2014 Gordon Lecture, which I was hon-
ored to be asked to give by the Harvard Kennedy School. By then I had

2For a multidisciplinary review, see Goodin, “Institutions.”
*Waldron, “Political Political Theory.”
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forgotten, but in the course of writing the book rediscovered, that some
of the lecture’s underlying concerns had been aired in a speech while I
was in office, back in 2007.*

In pursuing the questions raised by unelected power, the book draws
on political economy, political theory, and some political science and
public law, as well as on my own and others” personal experiences.
Embarking on trying to weave all that together, I owe enormous thanks
to many academics, legislators, officials, and commentators around the
world who gave me their time, and in many cases have become good
friends.

“Tucker, “Central Banking and Political Economy.”
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Introduction

POWER, WELFARE, INCENTIVES, VALUES

A press conference is not enough to call it “democracy.” I do not
expect this illegitimate institution to hear my voice.
—Josephine Witt protesting at the European Central BanK’s April 15, 2015,

press conference

It is time to end regulation without representation and restore our
faith in the people to make the best decisions for families and
businesses.

—US Senator Mike Rounds (R-South Dakota), The Hill, May 21, 2015

In the course of 2016, first the UK referendum on membership in the
European Union (EU) and then the US presidential election, coming on
top of popular discontent and protest in parts of Continental Europe,
thrust into public debate issues of populism and technocracy. As models
for government, they appear to stand at opposite ends of the spectrum,
either embracing or distancing the people. Of course, it is not so clear-
cut. Populist leaders typically claim a special alignment or accord with
the interests of the People, understood as the True or Authentic mem-
bers of a political community, allowing them to dispense with the messy
business of actual public participation, debate, and disagreement.! Tech-
nocracy, meanwhile, at least in caricature, claims to have uncovered
some kind of scientific method for figuring out what is in the public or
common interest—provided, that is, that they, the unelected experts,
are left to get on with it, checked only by another group of unelected
power holders, the judges. In fact, our technocrats must consult and
explain, but still that is not the same as political accountability.

'"Muller, What Is Populism?
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Nowhere in our major democracies does either of those systems of
government actually exist, but their underlying ideas nevertheless con-
front each other today as rallying cries in the real world of politics.
Those seeking the votes of people feeling let down by and fed up with
government over the past quarter century or more find common cause
in blaming distant and aloof experts as the enemy. Those on the other
side, fearing that (what they see as) basic values or rights will be put
aside, warn of the false allure of populist demagogues.

This contest, struggle even, undoubtedly reflects genuine changes in
politics and government. The main parties on the Left and the Right are
no longer the mass movements they were up until the 1970s, offering
distinct political programs appealing, in part, to tribal identities.> And
in government itself, delegation to more or less independent agencies,
led by unelected technocrats, has ballooned over recent decades (and
earlier in the US).

Those phenomena are related. If there exists sufficient consensus
around the goals and the means of public policy that it can be delegated
beyond the day-to-day reach of elected politicians, political parties of-
fering rival visions of the good life and how it might be achieved lose
some of their point. Protesting at this and, perhaps, a drift toward lib-
eralism, a former deputy leader of Britain’s Labour Party complained in
1997 that “Tony Blair is taking the politics out of politics.”

But recent socioeconomic disappointment puts the consensus around
delegated governance in an uncomfortable light. Economic growth has
been subdued since the Great Financial Crisis, and the gaps between
the poor, the just-coping, and the rich have widened over recent de-
cades. Hence, it is not complete fantasy to see our democracies as flirt-
ing with a peculiar cocktail of hyper-depoliticized technocracy and
hyper-politicized populism, each fueling the other in attempts, respec-
tively, to maintain effective government and to reestablish majoritar-
ian sensibility.*

*Mair, Ruling the Void.

3Hattersley, “Pragmatism.” Thanks to Jon Davis for alerting me to this.

“Flinders and Wood, “When Politics Fails.” T use “hyper-depoliticization” to mean lots of it,
not merely insulation from both elected branches as in Rubin, “Hyperdepoliticization.”
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This conjuncture of politics and economics might conceivably end
up challenging the basic structures and values of liberal democracy,
the dominant model of collective governance since the fall of the
Berlin Wall in 1989. That system combines liberalism—broadly, con-
stitutionally constrained government under the rule of law—with
representative democracy via some form of free and fair elections. In
the years following the demise of the Soviet Empire, there have been
growing concerns about illiberal democracies, which elect their gov-
ernments but pay no more than lip service to minority and individ-
ual freedoms. The current concerns in the West, by contrast, parse
things the other way round: undemocratic liberalism, a system of
government in which individual rights are entrenched but too little
of government is decided by the ballot box or heeds the welfare of the
people.

The current upsurge of debate about technocracy and populism can,
therefore, make it seem as if we are approaching a point where choices
between illiberal democracy and undemocratic liberalism will be hard
to avoid.® In a way, the purpose of this book is to challenge that pessi-
mism of absolutes. It explores whether it is possible to find a place for
technocratic independent agencies in our system of government with-
out jeopardizing democratic legitimacy. Nearly all the discussion will
be dry, but in the background is the need to chart a way through a mal-
aise of false choices about government and, thus, about who we are as
political communities.

It is not as if unelected power is new. Democratic societies have long
found ways of accommodating, and often honoring, the Military, the
Judiciary, and, where it existed, an established Church. It is more that
there has been a shift in the reach and techniques of unelected power,
which now routinely involves writing legally binding rules and regula-
tions. This is nowhere more apparent than in the world where I spent
much of my professional life, central banking, which in many countries
is today a new third pillar of unelected power alongside the judges and
the generals.

*Mounk, “Illiberal Democracy.”
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CENTRAL BANKS AS THE EPITOME OF TECHNOCRATIC POWER

The high tide of central banking came in the mid-1920s—until now, that
is. In the words of the League of Nations’ prescriptions for economic
reconstruction after the First World War:

[Central banking] should be free from political pressure, and should
be conducted solely on lines of prudent finance. In countries where
there is no central bank of issue, one should be established.

Within a decade of that proclamation, the 1929 stock market crash, the
unraveling of the gold standard, and the Great Depression were enough
to see central banks stripped of responsibility, status, and power.

They did not regain preeminence until the 1990s, when the Interna-
tional Monetary Fund and World Bank began prescribing independent
central banks and the framework for price stability known as inflation
targeting to the emerging-market economies rising around the world.
But, as though revisiting their past, the Great Moderation they pre-
sided over turned nasty, twisting itself into the Great Financial Crisis
and years—not yet behind us—of below-par growth.

From Impotence to the Only Game in Town

For the central bankers themselves, however, history has not repeated
itself. Indeed, the contrast with the aftermath of the banking crisis,
monetary disorder, and economic slump of the 1920s and 1930s could
hardly be greater. Then, governments quickly turned away from global-
ization and central bank-centered macroeconomic policies. Nationalism
was the order of the day—autarky, propped up by barriers to trade,
controls on capital flows, and financial repression.” When at the end of
World War II the international economic order was reconstructed at
Bretton Woods, New Hampshire, central banks were largely bystand-
ers. In the aftermath, they became backroom advisers and agents as the
West was rebuilt and the Cold War negotiated.

¢Two conferences were convened by the League of Nations, in Brussels in 1920 and later in
Genova in 1922. For contemporary commentary, see Hawtrey, “Genoa Resolutions.”
“James, End of Globalization.
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How different things are today. Notwithstanding financial disorder
and economic stagnation on a grand scale, globalization has hardly
been rolled back (as I write); and while the core program for reforming
the monetary and financial system was once more forged in interna-
tional gatherings, this time around central bankers were the leading
players. Domestically, they generally emerged from the crisis with more,
not fewer, responsibilities and powers. Internationally, recovery seemed
to depend on them. They have been, in a popular but deeply troubling
phrase, the Only Game in Town (chapter 24).

Numerous explanations for this extraordinary contrast with the fate
of central banks in the 1930s suggest themselves. Their monetary inno-
vations avoided a repeat of the Great Depression, which is quite a thing;
the failure of non-central-bank regulators in the run up to the latest
crisis was even more abject; and the central bank-academic economist
axis has remained a potent force in shaping post-crisis reform debates.
Whichever appeals most, the consolidation of power should make us
ponder.

Preexisting Doubts

There were skeptics about monetary independence even before the cri-
sis. For the libertarian Right, the existence of state-backed central banks
is an anomalous encroachment on freedom, relieving citizens of the
need to be prudent and, in consequence, putting our economies on an
inevitable roller-coaster cycle of destructive boom and bust.® For parts
of the radical Left, central banks are inevitably in cahoots with high fi-
nance, repeatedly bailing it out at the expense of taxpayers; and their
very existence standing in the way of the emergence of powerful state
banks that could be used to pursue wider, redistributive social justice.’

In between those political poles lie two broad camps of critics. One,
on the social democratic Left, doubts that independent monetary au-
thorities bring economic benefits;'"? fears that central banks are inherently
“conservative,” and thus unacceptably indifferent to employment and
activity; and, even when granting the potential benefits of technocratic

8Paul, End the Fed.
Epstein, “Central Banks.”
Forder, “Central Bank Independence.”
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expertise, cannot see how it can be squared with democratic legitimacy.
They regard monetary independence as a false step, taken as part of an
unwarranted crisis of confidence in democratic politics during the in-
flationary 1970s that followed Vietnam and Watergate and reflecting a
wider turn toward delegating “discipline” to autonomous, depoliticized
agencies. Driven and, in turn, underpinned by a shift toward international
governance and away from domestic democratic control, monetary inde-
pendence is seen by these critics as symptomatic of a triumphant
neoliberalism."

Meanwhile, leading neoliberal thinkers themselves would lament the
extent to which today’s central banks operate by discretion, echoing
Chicago’s Henry Simons in the 1930s:'?

Deleg[ation] to administrative authorities with substantial discre-
tionary power . . . must be invoked sparingly . . . if democratic insti-
tutions are to be preserved; and it is utterly inappropriate in the
money field.

More soberly, while the one group seeks to remedy a “democratic defi-
cit,” the other wishes to recover the “rule of law” (chapters 8 and 9).

While those critiques flourished at the margins of public policy de-
bate in the years before the crisis, the question of whether our central
banks are simply too powerful has now become more widespread. That
is not surprising given the extraordinary exercise and accumulation of
power by central banks since global markets broke down in the sum-
mer of 2007. Using their balance sheets like never before, they have in-
tervened in almost every part of the bond and loan markets, initially in
order to contain market disorder and later to stimulate economic recov-
ery. Discomfort has been evident on many fronts: in legal challenges
against the European Central Bank (ECB) in Europe’s constitutional
courts, in US litigation around the US bailout of AIG, and in politi-
cal steps in Congress, from both sides of the aisle, to reform the Fed-
eral Reserve.

UKrippner, Capitalizing on Crisis; Roberts, Logic of Discipline; Mazower, Governing the
World; McNamara, “Rational Fictions.” Many papers in this genre pray in aid Stiglitz, “Central
Banking.”

2Simons, “Rules versus Authorities,” pp. 2-3.
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Even if those challenges come to nothing, they demonstrate a need
to think through afresh the degrees of freedom central banks should be
granted and, in particular, how far they should be able to venture into
what has traditionally been regarded as the preserve of fiscal authori-
ties. So when my friend and former colleague, Bundesbank director
Andreas Dombret suggested in the autumn of 2016 that central bank
independence is not debatable, my immediate thought was that these
institutions are among the last on earth that need “safe spaces” to pro-
tect them from criticism or verbal attack."

Central Banking and the Regulatory State:
The Issues Become Larger and Deeper

Safe or not, the space they occupy has been enlarged. The earlier criti-
cisms I recalled of central bank independence (CBI) concerned their
role as an autonomous part of what I shall term the fiscal state, given
their ability to change, even transform, the consolidated government’s
liabilities and assets, and so its risks and income streams (chapters 4 and
22). Now, however, they are more than that.

As the lender of last resort to the financial system—the economic
equivalent of the US Cavalry—central banks invariably find themselves
at the scene of financial disasters. If ever that was doubted, it has surely
been put to rest since markets, firms, and whole economies began to
crack in the summer of 2007. No less did those events underline the fu-
tility of attempting to insulate the supposedly high-minded pursuit of
monetary stability in the interest of general economic prosperity from
the altogether more prosaic (but vital) business of keeping the financial
system afloat. After a generation during which those two facets of stabil-
ity policy had drifted apart, even when housed within the same institu-
tion, as at the US Federal Reserve, they have once again been harnessed
together (chapter 19). Banking supervision has been returned to the Bank
of England and granted to the ECB; the Federal Reserve (or Fed) has
been supervising nonbank financial groups judged to be systemically sig-
nificant; and central banks in many jurisdictions have been granted
“macroprudential” powers to mitigate threats from credit booms.

BDombret, “Banking Sector.”
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In terms of the distribution of administrative power, the practical up-
shot of this reversion to and elaboration of past orthodoxy is that cen-
tral banks no longer inhabit a rarefied zone in which experts exercise
specialized powers in order to smooth macroeconomic fluctuations. In
a massive development for modern governance, their newly fortified
powers to oversee and set the terms of trade for banking and other
parts of finance unambiguously make them part of the “regulatory
state”—a distinctive part of the modern state apparatus that developed
during the twentieth century, first in the United States and later in Eu-
rope, leaving public law playing catch-up (chapters 2, 3, 8, 13, and 15).

This transforms the debate. For the most fervent advocates of mon-
etary independence, it risks taking central banks into more overtly
political waters, jeopardizing hard-won achievements of the 1980s and
1990s. For those always uncomfortable with CBI, it increases their un-
ease about a democratic deficit. Concretely, if central banks are to be
independent, it must now be on two fronts: from the City of London and
Wall Street (what used to be known as the “money interest”), as well as
from electoral politics.

In consequence, deliberations on central banking can no longer be
bracketed away from what have until now seemed to be largely parallel
concerns about a regulatory state empowered to write and issue rules
that are legally binding on citizens and businesses." If we must lift our
eyes to that broader context in order to meet the challenge of whether
society risks central banks and their leaders becoming overmighty citi-
zens, then we need to confront deeper, higher-level questions about the
legitimacy of delegating power to unelected officials more generally. In
our representative democracies, this places power two steps away from
the people, who do not get a chance to vote on the technocratic elite
governing much of their lives, and whose elected representatives have
voluntarily surrendered much of the day-to-day control they tradition-
ally exercised over the bureaucracy.

With the meteoric rise in the economic might of nondemocratic
states in East Asia, this might be met with relief by those, such as politi-

"The academic literatures on central banking and the administrative state have long been
segmented. Exceptions before the 2007-2009 crisis include Miller, “Independent Agencies,” and
Lastra, International Financial. Since the crisis, legal scholars have become interested in central
banking despite the lack of case law that provides their standard raw material.
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cal scientist Daniel Bell, who call upon Confucian traditions when ad-
vocating government via meritocratic technocracy—Plato’s Guardians
in modern garb.”® For them, independent agencies might be in the van-
guard of a return to the predemocratic governance of the eighteenth-
century’s commercial republics (chapter 8). For others, the very same
agencies violate the deepest traditions of economic and political liber-
alism as it developed during the nineteenth and early twentieth centu-
ries. Mirroring their unconscious alignment over central banking, the
participatory Left and the constitutionalist Right find common cause in
attacking unconstrained delegation.

LEGITIMACY FOR INDEPENDENT AGENCIES

In this book, I try to situate concerns about central banking power
within a much broader debate about the role and legitimacy of indepen-
dent agencies and, more generally, of the “administrative state” within
our democracies. This is necessary to answer the following questions:
Should central bankers be allowed, as regulators, to issue legally binding
rules and regulations? Should they have statutory powers to authorize
and close banks? Could any such powers decently extend to other parts
of the financial system? Should they be free to decide when to provide
liquidity assistance to distressed firms? Should monetary policy and
other central banking functions be subject to different standards of
judicial review? The answers cannot turn purely on what central bankers
might be good at. For example, if only elected legislators should set le-
gally binding rules, then central banks should not be regulators (as, for
example, they are not in France). Similarly, if only judges should make
adjudicatory decisions, as in some jurisdictions’ competition policy re-
gimes, then central banks should not make supervisory decisions but in-
stead be restricted to making formal recommendations to the courts.
And if, as some argue, combining the writing of regulations with adju-
dicatory powers violates the separation of powers at the heart of con-
stitutional government, how much worse this becomes when combined
with central banks” quasi-fiscal capabilities.

5Bell, China Model.
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For anyone in Europe who doubts these are real issues, they should
be aware of pending US legislation making its way through Congress as
I write. The REINS Act, which has passed the House of Representatives,
would require any material agency regulation to be formally approved
by the House and the Senate, meaning political inaction in one chamber
would kill regulatory initiatives in any field (a kind of veto-in-lassitude).'®
And the draft Regulatory Accountability Act (RAA) would, among other
things, push agencies toward holding full adversarial-style hearings on
proposed rulemakings, and shift the balance of interpretive authority
from agencies to courts. More specifically for central banking, another
proposal (in the Financial CHOICE Act), which in some versions has
cleared the House, would subject the Federal Reserve to annual congres-
sional budget approvals for its “nonmonetary policy” functions, remov-
ing its formal insulation from politics; narrow its role in emergencies;
and require that monetary policy track a rule for the setting of interest
rates.

Meanwhile, for any American who thinks these concerns are unique
to them, they should be aware that some of the ECB’s crisis innovations
have been challenged in Europe’s constitutional courts; and that debate
continues about whether it is acceptable (constitutionally or politically
decent) for the ECB to be the banking supervisor. And if anyone thinks
the UK might be immune from these various currents, they should
know that treasury ministers now have (constrained) powers to order
the Bank of England to lend when it doesn’t want to during a crisis.

In the course of laying the ground for addressing those issues, the
book proposes, develops, defends, and applies a set of Principles for
Delegation for independent-agency regimes, covering whether and how
elected politicians should confer powers on unelected technocrats
shielded from day-to-day politics.

This will require some fairly extensive ground clearing. Notwith-
standing concerns about a problematic democratic deficit in the ad-
ministrative state, rarely is much said about what it means or what
democracy entails. To grapple with our problem, we need to look at the

1®Regulations from the Executive in Need of Scrutiny, first tabled in 2009, passed in late 2011,
and retabled in 2017.
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values associated with the rule of law, separation of powers, and democ-
racy (part II). And before going any further, we need to define two
terms.

Independent Agencies

By “independent agency” (IA), I mean, broadly, a public agency that is
free to set and deploy its instruments in pursuit of a public policy goal
(or goals) insulated from short-term political considerations, influence,
or direction. This means insulation from the day-to-day politics of both
the executive branch and the legislature. Such policy agencies are
trustees.

True independence in that sense, akin to that enjoyed by the high
judiciary in mature democracies although not necessarily as entrenched,
requires that policy makers have job security, control over their policy in-
struments, and some autonomy in determining their budgets (chapter 4).

That is a reasonable description of many modern central banks. But
things are not quite so clean when their regulatory peers are exam-
ined. On that definition, some US agencies often described as inde-
pendent, such as the Securities and Exchange Commission (SEC)
and other “independent commissions,” are not truly independent. By
contrast, some of their overseas counterparties, including in the UK,
are highly independent, at least de jure. Whether those differences
matter depends, in part, on what purpose these agencies serve (chap-
ters 4 and 7).

Legitimacy

By “legitimacy,” I mean very broadly that the public—society as a
whole—accepts the authority of institutions of the state, including IAs,
and their right to deploy the state’s powers. Whereas “authority” or
“authoritative” are often used descriptively, “legitimacy” is always eval-
uative, corresponding to the right to govern. To have legitimacy is a
good thing, and hence it is important in helping generate voluntary
compliance with policies and laws even when people think the specific
measures are not sensible or desirable.
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AsIdiscuss in part II, I do not mean anything as strong as the com-
munity feeling that it is—or, normatively, as its somehow objectively
being—under a moral obligation to obey every law. Nor does legitimacy
turn on the community actively supporting a particular governmental
institution or set of policies. But legitimacy grounds and comprises the
capacity of an agency to pursue its mandate as part of the broader state
apparatus, without relying wholly on coercive power.

The Problem

On both sides of the Atlantic, there have long been vocal pockets of un-
ease about the extent to which the people’s elected representatives have
handed power to independent agencies of various kinds. Many have
vague objectives, with the legislature effectively surrendering high pol-
icy. Given that, sooner or later, things go badly wrong for a while in each
and every field of government, increasingly handing the big jobs of do-
mestic administration to high-profile technocrats could in slow motion
add to already prevalent cynicism about democratic politics. If vast
chunks of policy are outsourced, could elected politicians find them-
selves left with little more than tweeting and foreign policy?"” Central
banks might well be the current epitome of unelected power, but they
are part of broader forces that have been reshaping the structure of
modern governance. If, drawing inspiration from Britain’s 1689 Bill of
Rights, “no taxation without representation” was a rallying cry for
eighteenth-century Americans, why has “no regulation without repre-
sentation” not had similarly broad resonance in our own time?

Such are the interdependencies of today’s globalized world that
those same forces increasingly put agency leaders and staff on planes
to all corners of the planet to attend meetings that generate common
international policies in almost every imaginable field. Any solution to
the domestic potency of technocratic power cannot be blind, there-
fore, to the coexistence of international policy making and national
democracy. The peaks of the administrative state should not be held by
some kind of transnational elite immune from domestic constraint and
scrutiny.

7Words written well before the 2016 US election.
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The good news, as already noted, is that the problem presented by the
regulatory state is not novel at its root, only in its specificities. Reflec-
tion on two of the most ancient and elemental state functions, the mili-
tary and the judiciary, suggests that, where society has the benefit of
long experience, we have developed deeply embedded norms and con-
ventions about what functions may be delegated and with what degrees
of freedom from political oversight and control. In developing the Prin-
ciples for Delegation to independent agencies, the book draws on both
those walks of life (chapters 4, 5, 10, 23, 24, and Conclusion).

PRINCIPLES FOR LEGITIMATE DELEGATION

The Principles carry important lessons for the design of postcrisis
central banks and other regulatory regimes. But they gain traction only
if they are themselves consistent with sustaining the legitimacy of the
democratic state.

While some argue that the legality of an agency’s creation and op-
eration is alone sufficient to confer legitimacyj it is thin ground on which
to stand, silently assuming that our deepest convictions and norms
about democratic politics cannot be violated or threatened by the sub-
stantive transfer of powers. Tyrants who seize control of the state have
sometimes been careful to wrap themselves in the cloak of formal
legality.

Otbher justifications seem as shaky. In what was uncomfortably close
to a longing for Plato’s Guardians to run the state, scholars argued for
over fifty years, beginning with America’s New Deal, that the case for
delegation turned on specialist expertise. While that must surely be,
alongside legality, a necessary condition—after all, we hardly want our
technocratic policy makers to be soothsayers—this cannot be sufficient
to warrant delegating policy in a democracy, as independent experts
could, instead, publicly advise elected policy makers (chapter 5). That
was, indeed, precisely the arrangement for UK monetary policy during
most of the 1990s.

Broadly, I argue that the key driver of decisions to delegate should
instead be a need for credible commitment, so that government sticks
to the people’s purposes rather than departing from them for short-term
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gain, electoral popularity, or sectional interest. For a quarter of a century,
that justification has been commonplace among monetary economists
when defending the independence of central banks and, in Europe,
was seen as warranting the creation of independent utility regulators
(chapters 5, 7, and 14).

Once again, however, it cannot be a sufficient condition. “Credible
commitment” problems run through so many areas of government that
it could warrant almost anything being delegated, as former Federal
Reserve Vice Chairman Alan Blinder observed nearly twenty years
ago. We know instinctively that would be a travesty. Principled limits
on what can be delegated are needed.

At the least, the benefits of delegation should be material. More im-
portant, major distributional choices should remain in the hands of
elected politicians, as only then are prospective losers represented at the
decision-making table. Nor should we want unelected experts to have a
decisive say in the way we live, as individuals or as members of a politi-
cal community. In short, they should not be making important value
judgments (chapters 5, 9, and 11).

Nevertheless, however tightly constrained, independent agencies are
intended to make discretionary decisions within their delegated do-
mains. There are no neat, externally given dichotomies separating
politics from administration, ends from means, efficiency from equity,
adjudication from administration. Societies must instead choose where
to draw the lines and then oversee the effects of their choices.

Contrary to what is sometimes implied, then, “legal liberalism”—
including wide public consultation on draft rules and challenge via the
courts—cannot suffice. Judicial review of administrative action, a solu-
tion given priority by many US legal scholars, helps to keep agency re-
gimes within the law (and, perhaps, within the rule of law) by guarding
against the arbitrary use of powers. But it is limited to illegal abuses, rather
than extending to the misuses of power that occur when commitments
(promises on which people would like to rely) lack credibility. What’s
more, where oversight is left to the judiciary, the location of the dem-
ocratic deficit merely shifts from one nonmajoritarian institution to
another.

Finding a way through this demands attention to the values that run
through democratic representation, participation, deliberation, and re-
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sponsiveness, the last of which might present itself as the very antithesis
of credible commitment (chapters 9 and 10). If delegation-with-insulation
is to enjoy democratic legitimacy, the people have to be let in somehow.
Where a regime is designed to bind the implementation of policy to the
people’s purposes, a necessary ingredient is that objectives are framed
after public debate and with a high degree of support, over time, across
the main political parties. Where the people’s preferences are not set-
tled or cannot be encapsulated in a clear and monitorable objective, it is
better that policy remain under the control of elected politicians. Today,
environmental policy might be just such an example; and, consistent
with that, it is typically handled by agencies that bear a partisan stamp
(chapters 5, 10, and 11).

In short, delegations need to be structured by the precepts of repub-
lican democracy as well as of liberalism. Where the people’s representa-
tives release a field from direct electoral accountability, the people
themselves need to have a say. The response to “no regulation without
representation” has to be for the people’s elected representatives to ful-
fill their own role as higher-level trustees, setting clear objectives and
constraints. Only then can independent-agency policy makers them-
selves be trustees for a delegated public good (chapter 11).

Once established, independent, unelected policy makers need to be
deliberative and transparent, so that the people and their politicians can
see and debate the results of their handiwork. And there must be ac-
countability for their stewardship of the regime, informing decisions to
sustain or amend it.

However tight the drafting of an agency’s objective, powers, and con-
straints, two issues cannot be ducked. Agency policy makers must enun-
ciate the operating principles that guide their exercise of discretion, so
that policy is systematic and can be seen to be so. The debates in the US
Congress over recent years about whether or not to legislate a “mone-
tary policy rule” for the Federal Reserve are, in essence, about how to
achieve that. But this design precept is no less relevant to other regula-
tory agencies, whose rules should not only be defensible one-by-one but
comprise a coherent whole (chapters 6, 11, and 15). Independent agen-
cies should embrace this, by acting as legitimacy seekers.

Vitally, but controversially, it should also be clear what happens when
an insulated agency reaches the boundaries of its mandate but could
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help contain a crisis by going into uncharted territory. The merits of
systematic policy, on the one hand, and the need for flexibility in a cri-
sis, on the other, can produce an awkward tension during emergencies
and their aftermath. How can credible commitment be twinned with
the inventiveness inherent in emergency actions? And how could we
leave it to unelected officials to determine whether to set aside their stat-
utory constraints? We answer that they should not; but the issue, which
has caused no little hand wringing among political theorists, recurs
throughout the book (chapters 11, 16, and 23).

Implications

Much of what I've said so far applies across many parts of the adminis-
trative state, running well beyond central banking. We will see, for ex-
ample, that the objectives of competition policy have too often been in
the hands of technocrats and judges, who twice in the second half of the
twentieth century completely reconstructed high policy without any
change in the governing legislation. However effective or grounded in
economics, a democratic deficit more than looms here (chapters 3, 7,
and 14).

More topically, following the Great Financial Crisis, if securities reg-
ulators are to be involved in preserving financial stability, as is almost
unavoidable given the importance of capital markets, some of them
need greater independence, including somewhat greater budgetary au-
tonomy, so that they are not deterred from trying to contain politically
popular but unsustainable booms. Alternatively, their mandates could
be narrowed, concentrating on the imperative of ensuring good and
honest conduct in financial markets, with jurisdiction over systemic
safety and soundness transferred elsewhere (chapters 7 and 21).

RECONFIGURING THE POSTCRISIS MULTIPLE-MISSION
CENTRAL BANKS: TRUSTEES, NOT GUARDIANS

The Principles for Delegation are especially important for central banks,
which have emerged as institutions standing at the intersection of three
crucial manifestations of the modern administrative state. Through
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balance-sheet operations (quantitative and credit easing) that alter the
size and shape of the state’s consolidated balance sheet, they are part of
the fiscal state. Through their role as the lender of last resort, they are
part of the emergency state. And, as we have seen, they are now unequiv-
ocally part of the regulatory state. Arguably, no other unelected policy
makers occupy a similar position.

Each of their functions—monetary policy, stability policy, bank reg-
ulation, emergency liquidity provision—should be shaped and con-
strained by a regime of the kind already sketched. But, in addition, the
regimes cannot be segmented, falling to organizational or cultural silos.
And we need to be confident that central bank leaders and their staff
take seriously every one of their various functions rather than priori-
tizing the area that is most salient with the public and politicians or that
gives them the greatest personal reward in terms of professional pres-
tige. If that risk were to crystallize, the incentives of ambitious staffers
would be to get into the sexiest area, depleting the human capital avail-
able to the other functions, even in an emergency. That is, plausibly,
what happened at some central banks in the run up to the 2007-2008
crisis, with monetary policy prioritized over regulatory responsibilities.

One part of the solution is to frame the purposes of central banking
in a joined-up way, expressing them in terms of a broadly defined
monetary-system stability that comprises both price stability and bank-
ing stability. Rather than anything more micro, such as the quality of
services provided to consumers and customers, the primary objective
of central banks’ involvement in regulation thus becomes system stabil-
ity, with the desired degree of resilience determined (or, perhaps more
realistically, blessed) by elected representatives. That mission has to be
part of a Money-Credit Constitution that incorporates constraints both
on the banking system and on central banks themselves (chapter 20).

Organizationally, multiple responsibilities should be delegated to a
single institution only if the agency operates with separate (but overlap-
ping) policy committees. That makes it more likely that each area of
responsibility will get the attention and effort it deserves (chapters 6, 11,
and 20).

Few central banks would be left untouched by those various precepts.
But even the Principles for Delegation cannot easily address the prob-
lem of central banks having become the Only Game in Town. There
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exists a strategic tension between central banks and fiscal policy mak-
ers, who face few constraints on their powers but carry equally few legal
obligations. In consequence, when elected politicians weigh short-term
political expediency against taking action themselves to contain a cri-
sis or bring about economic recovery, they can sit on their hands safe in
the knowledge that their central bank will be obliged under its mandate
to try to provide a solution.

Here, then, is the grand dilemma of central banking. On the one
hand, in the interest of democratic legitimacy or, more prosaically, in
order to avoid accusations that they have overreached themselves, cen-
tral bankers need clear regimes, with monitorable objectives for all of
their functions. On the other hand, the articulation of such regimes
risks exacerbating a perverse strategic interaction with the fiscal author-
ities, leaving them as the only game in town and thus as potentially
overmighty citizens of whom too much is expected (chapter 24).

There is no off-the-shelf solution. A central bank regime for all seasons
cannot be designed without a good fiscal constitution existing too: set-
ting boundaries to the authority of central banks needs to take account
of what is on the other side of the border. Solving that problem is likely
to take a generation. In the meantime, the central bankers themselves
need to resist pressures to encroach too far into fiscal territory. To that
end, a more explicit Fiscal Carve-Out, determined or blessed by legisla-
tors, is needed as part of the Money-Credit Constitution that I recom-
mend each advanced-economy democracy develop (chapter 22).

A FOURTH BRANCH OF GOVERNMENT?

At the constitutional level, it is sometimes suggested that independent
agencies, and especially central banks, comprise a fourth branch of gov-
ernment coequal with the legislature, elected executive, and high judi-
ciary.® I conclude that this is largely a mistake. Even though insulated

8Throughout, the terms elected executive and elected executive branch are used for both
presidential and parliamentary systems. Although the executive is not directly elected as such in
parliamentary systems, executive government is clearly distinguishable from the legislature.
What matters here is that in both systems the heads of the executive were elected by the people
(either directly into office or into the legislature on a clear understanding that they would lead
the government). That distinguishes them from the unelected leaders of independent agencies.
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from day-to-day politics, they are typically subordinate to each of those
branches. Agency actions can be challenged in the courts; their rules
can be overridden by the legislature; an independence law can be re-
formed or repealed (chapters 8, 10, and 12).

Typically, that is. One central bank, the ECB, is something of an ex-
ception, its independence enshrined in a treaty that can be changed only
with unanimity among the European Union’s member states, and its
balance sheet having been deployed in extremis to preserve the very
existence of the currency area. Accusations of “autocratic hegemony,”
lodged at ECB president Mario Draghi’s April 2015 press conference,
and quoted at the chapter head, don't often get leveled at independent
agencies in functioning democracies. For the moment, the ECB finds
itself acting as a guardian of the EU project itself. Short of constitutional
reform, part of the answer has to be for the European Parliament to do
more to enhance the significance of its oversight hearings. Another
would be for the ECB to be proactive in seeking broad support from
euro-area heads of government when embarking upon truly novel in-
novations that lie within the legal bounds of its mandate and statutes
but beyond familiar conceptions of central banking.

The ECB is sui generis since it serves an incomplete constitutional
project. That cannot be said of a different type of agency for which the
“fourth branch” label cannot easily be rejected: one directed to under-
pinning the institutions of democracy itself. Electoral commissions,
which might, for example, set electoral-district boundaries addressing
the gerrymandering problem or bar a prime minister from owning the
media or set constraints on campaign finance, are harder to fit under-
neath the three-branch framework bequeathed by Montesquieu and
Madison. They are more prevalent in new democracies than older ones,
and bear a family resemblance to the “integrity branch” advocated by
Dr. Sun Yat Sen in his model constitution for early-twentieth-century
China. They too are, perhaps, better thought of as guardians rather than
trustees. Debate about that kind of insulated-agency function has
hardly begun in most countries and is no more than encouraged here
(chapter 12).

In the meantime, there is much to be done. Whatever the local
merits of “technocratic meritocracy” in the East, for us democratic le-
gitimacy is a precious and vital touchstone as the state’s structure
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evolves. The Principles for Delegation are designed to help maintain it.
In spirit, they are constitutionalist, understood as meaning norms and
conventions, sometimes entrenched in a basic law, sometimes deeply
embedded in political culture, that set rules of the game for the estab-
lishment, structure, and operation of government (chapter 12).

An audit of agencies against the Principles (or something like them)
would be no bad thing. The book attempts no more than an initial
sketch of such an endeavor. Notwithstanding stark differences among
the constitutional conventions and political norms of the major democ-
racies and the contrasting incentives they create around whether and
how to delegate, even a brief survey of the administrative state in the
United States, Europe, and a handful of other democracies finds nearly
all of them wanting to a greater or lesser extent. Either lacking coher-
ence or risking the emergence of unchecked unelected power, words like
“expedient” and “ad hoc” variously come to mind (chapter 7 and part III).

Over recent decades, economists have increasingly emphasized the
importance of incentive compatibility in designing institutions. If there
is a single high-level message in this book, it is that for governmental in-
stitutions to be durable, serving the needs of the people over time, their
construction must also be values-compatible. Where the incentives in-
scribed into institutional design are at odds with a society’s political val-
ues, the likely outcome is that in the short-to-medium run incentives
dominate, but that in the medium-to-longer run corrosive cynicism and
even distrust of government develops. The book is an exploration of what
could be done to address the risks that flawed delegations might have
been generating in the US, the UK, and parts of Continental Europe. A
healthy, legitimate state is incentives-values-compatible.

THE RANGE AND STRUCTURE OF THE BOOK

Since the book ranges widely across public policy areas, geographies,
and disciplines, it is worth saying that it is not about the legitimacy of
specific agencies or the merits of their different styles of regulatory in-
tervention. Nor, bigger picture, is it an exploration of whether the mod-
ern state is compromised by the way its tentacles reach into so many
parts of our everyday lives and how that has gradually transformed who
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we are, individually and collectively. It does not remotely have the range,
let alone ambition, of the work of the Continental European public in-
tellectuals who have taken on that vast subject, perhaps most famously
Michel Foucault and Juergen Habermas. Nor is it a broad examination
of shortcomings in the modern democratic state of the kind recently
pursued by Francis Fukuyama.'® Rather, it looks at just one corner of the
state apparatus and its position in democratic society—independent
agencies—albeit one of great importance for understanding the role and
legitimacy of the state more generally.

As will become apparent, for my taste too many discussions of the
regulatory state, perhaps especially in Europe, are about “independence
versus accountability” or about combining “accountability and control,”
often stretching the concept of accountability until those supposed ant-
onyms can coexist.”’ To find our way through this, we have to think
about what democratic legitimacy entails, but not about whether insu-
lated agencies can help to prop up or restore the ailing authority of a
state. So, to add to the earlier self-denials, the book does not engage with
whether, for example, the Banca d’Italia, in providing two presidents,
two prime ministers, four finance ministers, and a foreign minister
for the Italian Republic during difficult periods in the twentieth and
early twenty-first centuries, was conferring authority on the Italian state
or vice versa. And I am not going to explore whether the transition to
democracy in emerging-market and developing countries can depend
on a technocratic elite, notably in the judiciary and the central bank.
Our concern is whether the legitimacy of a healthy democratic state
can somehow be bestowed on its central bank and other independent
agencies, not whether they can act as some kind of deus ex machina for
the state itself.

The book has four parts, covering welfare, values, incentives, and
power. The first three parts are about independent agencies in general,
illustrated by examples from a range of fields, not only central banking,
whereas the fourth is specifically about the postcrisis central banks.

Part I opens with an account of how the general problem of the ad-
ministrative state manifests itself on either side of the Atlantic, before

YFukuyama, Origins of Political Order and Political Decay.
20For an attempt to puncture a European debate on reconciling independence with account-
ability, see Busuioc, “Accountability, Control and Independence.”
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going on to review its purposes, modes of operation, and structure. That
provides background to the general design principles for whether and
how to delegate power to “truly” independent agencies, the Principles
for Delegation. In a sketch of how they might affect various parts of the
administrative state, questions are raised about competition authorities
and, in particular, securities market regulators. The style of part I is
technocratic, drawing on the economics of market failure and govern-
ment failure. It is about welfare.

Part II marks a shift in both style and substance. Partly an attempt
to stimulate work by others, it explores whether the Principles stack
up under different conceptions of our politics (broadly, liberal de-
mocracy). This necessitates some examination of the burden of legiti-
macy, exploring what is entailed by the values associated with the rule
of law, constitutional government, the separation of powers, and de-
mocracy. The core of this part of the book is what I call a robustness test
of the Principles: different people place their own weights on our core
values, and so expect different things of independent-agency regimes if
they are to accept or tolerate them. The result is some elaboration of
part I’s statement of the Principles, of which probably the most impor-
tant is the vital need for public debate on purposes and objectives. The
discipline most relevant to part II is political theory. It is about values.

Part III takes the Principles back to the real world, looking at how
they would or could fit with the different constitutional structures, legal
systems, norms, and traditions of the US, the UK, the EU, France, and
Germany. I was surprised, but not all readers will be, by the gap between
values and incentives-driven reality in nearly all of those jurisdictions.
One conclusion is that a jurisdiction should have no more IA regimes
than its legislature is capable of overseeing. Part III draws on political
science and public law. It is about incentives.

Part IV, which is about power, gets back to the central banks, ad-
dressing the big questions posed in this introduction. Has it become
too easy for politicians to rely on the central banks to cure or amelio-
rate the global economy’s problems? Led, as they are, by powerful, in-
dependent, and unelected policy makers, is their authority tainted by a
democratic deficit? Are they, in short, overmighty citizens, and what is
to be done if they are?
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Earlier, in part II, I argue that, in a system of fiat money, monetary
independence is (normatively) necessary given the separation of pow-
ers between executive government and legislature. But that rarely, if
ever, explains why central banks were granted independence in prac-
tice, so I begin part IV with a brief account of some of the real-world
forces behind independence. That leads to a discussion of how, up to the
Great Financial Crisis, the desire of central bankers to build credibility
through transparency fortuitously helped to underpin their legitimacy.

The ground having been laid, I then assess how practice in the four
related spheres delegated to central banks in many jurisdictions—
monetary policy, prudential policy, credit policy, and liquidity policy—
measures up under the Principles, and what needs to be done. As it
turns out, the answers are “not well” and, therefore, “quite a lot.” The
overall conclusion is that keeping central banks out of these areas is un-
realistic, but that their roles should be constrained to go no wider than
is necessary to preserve stability in the monetary system. Special care
needs to be taken in framing their role in emergencies, given that they
are technically capable of doing the job of elected governments but
should not do so.

As the book approaches its close, it returns to the judiciary and the
military, where our societies rely on virtues of self-restraint and reserve
shaped by careful institutional design. We need similar values embed-
ded in an ethic of central banking. If that were to become part of what
is expected by peers and public, self-restraint could be self-serving, and
so realistic, for unelected power holders seeking public esteem. The con-
cluding chapter includes a summary of the book’s proposals for IA re-
gimes in general and central banks in particular.

The book climbs from the practical (part I) to the elevation of our
values (part IT) and then gradually descends through the jurisdictional
comparisons of part III to the central banking specificity of part IV.
Some readers might want to jump straight from part I to part IV, others
focusing more on either part IT or part III. I hope, however, that some
will see how the whole fits together and builds, and why the more gen-
eral questions about values and forms of government are practically rel-
evant to ensuring the durability of some of our core institutions. To
hold otherwise would, as I see it, be to put all of our eggs in incentive
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compatibility alone, trusting in our values—of the rule of law, constitu-
tionalism, and democracy—to evolve and morph with the dictates of
expedience. The emerging clash between populist-style politics and
technocratic administration suggests that might be a mistake.

The core of the analysis is about domestic policy making in sovereign
democratic nations. In fact, however, as already flagged, a good deal of
modern policy making is international. I weave in some comments
about this as we go, but a robust bridge from the Principles to the legiti-
macy of international policy making would require further elaboration.
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Welfare

THE PROBLEM, AND A POSSIBLE SOLUTION

It is best to begin by stepping back.

The structure of sovereign power has changed enormously over the cen-
turies. Once upon a time, the king set taxes, dispensed justice, led armies
into battle, controlled the propagation of information, and minted the coin
of the realm. Gradually, each of those functions was separated from what
we now call the executive branch of government. In mature democracies,
taxes are set by the elected legislature; judges in the courts dispense justice
and adjudicate disputes; a professional military conducts battles; state
media, where they exist, are intended to be arm’s-length, as with the BBC
in the UK; and independent central banks control monetary policy.

Over the course of the twentieth century, this disaggregation of ex-
ecutive government went much further. Administrative agencies now
regulate the terms of trade (competitive conditions) in many industries,
health and safety at work and in public spaces, the quality of goods and
services sold to consumers, social discrimination, the quality of public
services, and the integrity of the higher reaches of the state (public ap-
pointments, electoral practices, legislators’ expenses).

Furthermore, since the 1990s international organizations have been
promoting independent agencies as a “good thing.” Central bank inde-
pendence was prominent in the 1990s’ “Washington Consensus” on
global macroeconomic and financial management. The International
Monetary Fund (IMF) advocates independence for financial regulators.
The Organisation for Economic Co-operation and Development
(OECD) promotes delegated governance across a wider terrain.' There

> <

'OECD, Distributed Public Governance.
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is something striking about an official consensus in favor of insulating
policy from politics articulated by institutions that are themselves non-
majoritarian, as critics are not slow to point out.

Part I opens with a summary history of how we arrived at this state
of affairs on either side of the Atlantic, and follows with a couple of
chapters on the purposes and structure of the administrative state, be-
fore moving on to identify and apply some principles for when and how
to delegate public policy functions to independent agencies insulated
from quotidian politics.



2

The Evolution of the Administrative State

A headless fourth branch of government.

—Brownlow Committee to President Roosevelt, 1937!

After three decades, the movement to and reinforcement of inde-
pendent administrative authorities seems uncontrolled.
—Committee of the French Senate, 20152

While we are concerned with a problem—the democratic legitimacy of
independent agencies—that is shared across the advanced-economy
world, it manifests itself in different ways in different jurisdictions. The
purpose of this chapter is to locate debates about the place of agencies
in the structure of the state within distinct national or regional regulatory
histories.

That there should be differences is hardly surprising given the vary-
ing paths taken toward the modern democratic state. During the nine-
teenth and early twentieth centuries, European nation-states grafted
democracy onto a preexisting state that, notably in Britain, had estab-
lished the rule of law much earlier. If the order in Europe was central
state power, then rule of law, and then democracy, in the United States
it was closer to rule of law, then democracy, and then central-state build-
ing.? And in the European Union, only in the past few years have cen-
tral “federal” regulatory agencies been introduced into a system that
initially delegated elaboration and implementation of centrally made
laws to member states and their national agencies.

'Brownlow Committee, Report.

French Senate, State within the State. My thanks to Anna Klein, then studying with Thomas
Perroud, for help with translation from French.

*Fukuyama, Political Decay.
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THE USA

We will devote most of our discussion to the United States for the sim-
ple reason that, with the longest-lived twentieth-century-style regula-
tory state, its debate about delegation and legitimacy has undergone the
most twists and turns.* For much of the nineteenth century, including
following the Civil War, US politics and policy revolved largely around
Congress, political parties, and the courts. Of course there was admin-
istrative machinery, but much of it operated at the level of states rather
than nationwide. Over time, however, the economic realities of grow-
ing interstate commerce and industrialization prompted an acceleration
in central-state building.

Although perhaps not strictly accurate, the first step toward a federal
administrative state is usually considered to have been taken in 1887,
with the creation of the Interstate Commerce Commission to regulate
the railways.” In that same year, Woodrow Wilson, still a political sci-
entist, published a famous essay on administration, which he urged be
improved on scientific lines, occupying a sphere separate from politics.®
This line of thinking drew support from eroding trust in the courts’ ca-
pacity to protect the public from big business and growing awareness of
the extent to which political-party patronage dominated state adminis-
tration.” A polity of “courts and parties” was reforming itself.

More regulatory agencies and boards were duly established, espe-
cially during the “Progressive Era.” Under now President Wilson, they
included the Federal Trade Commission (FTC) and, after years of de-
bate prompted by the 1907 banking panic, the Federal Reserve System.

The pace remained gradual until the 1930s when, following the stock
market crash and in the face of economic depression, the New Deal’s
institutional reforms shifted power more decisively to the federal cen-
ter, polarizing opinion and setting the terms of engagement over the
administrative state for decades to come. Even eighty years later, the

*For a leading summary history of US legal scholarship and doctrine on agencies, see Stew-
art, “Reformation of American Administrative Law” and “Administrative Law.”

>The element of myth in this story is brought out in Mashaw, Creating the Administrative
Constitution.

*Wilson, “Study of Administration.”

’Glaeser and Shleifer, “Regulatory State.”
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venom of the New Deal debates is extraordinary. President Roosevelt
was branded a dictator, taking the country toward, variously, commu-
nism or fascism. The feelings were mutual. When, in response to the
Supreme Court striking down some of his more adventurous initiatives,
Roosevelt pushed a plan to pack the Supreme Court with additional
members, his supporters in the Senate branded the Court, in words said
largely to have been conjured by White House aides, “a dictator” taking
the country toward “a Fascist system of control.”®

Ironically, the Court had left intact most of the legislation that cre-
ated a swathe of so-called independent agencies insulated from the
president’s reach (see below). They included the Fed’s new monetary
policy committee, the Federal Open Market Committee (FOMC), from
which the Treasury secretary was removed, and a raft of regulatory
authorities, including the Securities and Exchange Commission (SEC)
and the National Labor Relations Board (NLRB). All were headed by
multiple-member commissions or boards.

The new structure was soon controversial. As early as 1937, the
burgeoning bureaucracy was branded “a headless fourth branch.” Dis-
missing that attack as “somewhat hysterical,” James Landis, who had
served on the FTC and went on to chair the SEC, responded with what
became the canonical case for delegating to agencies: that, compared with
leaving policy to politicians, their professional expertise would improve
the welfare of the people.” But by the early 1960s, advising President-
elect Kennedy, Landis himself was advocating moving to agencies with
a single policy maker in order to give more drive to their work and
more edge to the president’s power of appointment.!

Over recent decades there have been determined executive branch
efforts to get control of the wider government machinery, with executive
orders (EOs) increasingly used in the regulatory sphere since Presidents
Reagan and Clinton deployed them to advance their rather different
regulatory philosophies." This can be represented as bringing democracy

8Shesol, Supreme Power, chapter 20, p. 350, quoting a 1937 radio address by Senator La Follette.

°Landis, Administrative Process. Landis was intimately involved in drafting the original
securities-regulation statutes.

Landis, “Report on Regulatory Agencies.”

"Clinton Executive Order 12866 (September 30, 1993). Kagan, “Presidential Administra-
tion,” published before becoming a Supreme Court Justice but after working for the Clinton
administration. For background on presidential EOs, see Chu and Garvey, “Executive Orders.”
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to agency policy making, entailing changes of course after general elec-
tions and leaving the largely exempted “independent agencies” out on a
limb.

Confusion about What Counts as an “Independent Agency”

That potted history glosses over a number of vital distinctions. The first
is between what are known as “independent agencies” and “executive
agencies” (which we shall see are slightly curious terms of art in the US).
Lying somewhat beyond day-to-day presidential control, the former are
basically immune from executive orders and thus from, for example,
a requirement that draft rules be vetted by the president’s Office of
Management and Budget.!> Attempts are occasionally made to cajole
these “independent agencies” into the elected executive’s sphere, most
recently by President Obama through an exhortatory order in 2011,
leading to a nice exchange of letters between his officials and Fed chair-
man Ben Bernanke. But those insulated agencies have largely held the
ground provided to them by Congress and the Supreme Court.”

It clearly matters, therefore, what counts as an “independent agency”
in this context. The central test in US law is, crudely, whether Congress
has given an agency’s top-level decision makers job security. The key
case decided by the Court during the 1930s related directly to insula-
tion from politics, as Roosevelt wanted to get rid of an FTC commis-
sioner who did not agree with him."

12Such reviews are conducted by the Office of Information and Regulatory Affairs (OIRA),
created within the OMB by the Paperwork Reduction Act of 1980. The act exempts “independent
regulatory agencies” from various of its provisions and includes a nonexhaustive list of nineteen
such agencies, including the Fed, the SEC, the Commodities Futures Trading Commission, and
the Federal Deposit Insurance Corporation. As a result, they were excluded from the executive
orders mandating that OIRA review drafts of significant government rules and regulations that
they conduct formal cost-benefit analysis. Chu and Shedd, “Presidential Review.”

3Obama Executive Order 13579, saying that independent agencies should (not must or shall)
comply with orders binding on executive agencies; and letter of November 8, 2011, from Federal
Reserve Board Chairman Ben S. Bernanke to Cass R. Sunstein, Administrator, OIRA.

“In Humphrey’s Executor (1935), the Court concluded that where congressional legislation
provides that officers can be fired only “for cause,” the president cannot fire them just because of
disagreement. This case is widely seen as signaling the acceptability of independent agencies
under the US Constitution. On the same day, in Schechters case, the Court ruled unconstitu-
tional a delegation in one of the New Deal statutes. Both decisions were unanimous, in contrast
to much of what followed.
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This test helps distinguish a broad spectrum of agencies from so-
called executive agencies (EAs) that lie outside departments headed by
Cabinet secretaries but are, nevertheless, within the presidential sphere
of control since their policy makers can be removed without cause.
Thus, while the Fed, the SEC, the Commodities and Futures Trading
Commission (CFTC), and the Federal Deposit Insurance Corporation
(FDIC) are independent on this measure, the Environmental Protection
Agency (EPA) is not."” In a system where Cabinet secretaries are not
elected by the people to either their executive office or the legislature,
they and EA bosses are alike in being, in democratic terms, essentially
helpers to the president. “Independent agencies” are different.

Over the decades, Congress has granted regulatory agencies various
other formal protections from presidential leverage, creating a confus-
ingly complex patchwork of bodies with different degrees of separation
from the elected executive branch. This tends to obscure the question
of how far an agency is insulated from the day-to-day politics of Con-
gress itself, which, in the US system of government, can hardly be
ignored.® Apart from its role in policy-maker confirmations, oversight,
and investigations, Congress has one key instrument of routine lever-
age or control: annual budget appropriations, which come around with
sufficient frequency and can be delivered with sufficient granularity to
make the leash as short or long as Congress chooses (as most regulatory
commission chairs I have known would confirm, not always protesting
it should be said).”

Job security, therefore, is not a robust criterion for substantive insula-
tion from short-term politics. Our second vital distinction is, accordingly,
between “independent agencies” in the US term-of-art sense and inde-

BInterestingly, the founding statute for the Securities and Exchange Commission does not
contain an explicit “for cause only” provision but, perhaps because it was established before
Humphrey’s case and reflecting its commission structure, the Court ruled to the effect that its
commissioners have job security.

A review of degrees of agency insulation from the president is provided by Datla and
Revesz, “Deconstructing Independent Agencies.” The paper omits congressional budgetary con-
trol from its indices of independence and, therefore, is best seen as a crucial stepping stone to-
ward categorizing US agencies according to their degrees of formal separation from politics. It
is striking that while US legal scholarship focuses mainly on insulation from the president (be-
cause that occasionally gets litigated), the analytical branch of US political science has tended to
focus on insulation from Congress. Terry Moe has long argued for broader political-science
engagement; e.g., Moe, “Political Institutions.” Also, Kruly, “Self-Funding.”

7 Harvard Law Review Notes, “Independence.”
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pendent agencies in our sense of being insulated from day-to-day politics.
Of the “independent agencies” we listed above, Congress controls the
budget of the SEC and the CFTC but not those of the Fed or the FDIC.
The overall impression, confirmed by more recent creations discussed
in part III, is of little if any principled basis for legislators’ choices on how
far to insulate agencies from, respectively, the president and Congress.

The Historical Debate about the Legitimacy of the
US Administrative State

That confusion has fueled a decades-long, intensely engaged debate
about whether delegation to agencies is unconstitutional; whether it
violates the values inherent in the US separation of powers; whether it
undermines the rule of law; and whether it damages the people’s wel-
fare. For some, all of those things and more are true, notably of delega-
tions to the Federal Reserve, against which former Representative Ron
Paul devoted much of his professional energy.®®

The US Constitution says next to nothing about administration. In
consequence, at one end of the spectrum of opinion, it is suggested that
Congress errs in creating and delegating discretionary powers to agen-
cies at all; it should instead pass statutes with provisions that are suffi-
ciently detailed to be implemented by the executive and judicial branches
in a more or less mechanical fashion. This argument has largely been
sidelined by the passage of time and Supreme Court reluctance to strike
out legislated delegations. But it finds an echo in two other objections.

First, forceful concern is still occasionally expressed about delegation to
agencies whose statutory objectives are highly vague, along the lines of
“pursue the public interest.” Seen by some as a violation of the rule of law, it
is central to our inquiry into the demands of democracy (chapters 9-11),
leading to a concrete proposal for the United States in part III (chapter 14).”

Second, it is protested that a polity supposedly framed around Mon-
tesquieu’s separation of powers (legislative, executive, judicial) contrives
to reassemble all three functions of the state in its regulatory agencies
(writing legally binding rules, checking compliance, and adjudicating

8Paul, End the Fed.
YR. Epstein, “Why the Modern Administrative State.” Much of the American literature
equates the rule of law with the US Constitution.



ADMINISTRATIVE STATE EVOLUTION m 33

enforcement measures). This is one manifestation of the “fourth branch”
objection: a branch that, if it exists, might flout the state’s basic archi-
tecture or values enshrined in the US Constitution.

It is associated with worries about the arbitrary exercise of power,
fueling a vast and ongoing discussion about the constraints that should
be applied to administrative decision making. Since 1946, the cornerstone
of the system has been the Administrative Procedures Act (APA), which,
after a decade of negotiation, codified norms governing adjudicatory
proceedings on particular cases and the making of general policy via
legally binding rules. In the succeeding decades, notwithstanding an
occasional tap on the brakes by the Supreme Court, federal judges have
elaborated those constraints, especially around what is known as notice-
and-comment (or “informal”) rule making, at times getting into the
merits of agency decisions and at times retreating (chapter 15).%

These debates remain live. As already noted in chapter 1, among other
pending measures the House of Representatives has proposed the
REINS Act which, if passed into law, would require all major rules to be
positively approved by the House and the Senate, with inaction in
either chamber amounting to veto. This would give Congress much
greater leverage over rule making than the Congressional Review Act,
which until the early months of 2017 had rarely been used since its
introduction in 1996.2 Emblematic of fraught emotions about US gov-
ernment, the REINS bill has inevitably prompted a rash of scholarly
discussion about the processes via which Congress is legitimately enti-
tled to intervene in regulatory rule making.?

The “Public Interest” versus Interest-Group Liberalism

Meanwhile, since the 1960s US administrative practices have evolved
along lines that seemed to embrace some of the values of direct democ-
racy (chapter 9). If the Progressive-Era institutional reforms were

2 Lawson, “Administrative State.”

AThe brake was applied in Vermont Yankee Nuclear Power Corp v. NRDC, 435 US 519 (1978).

22CRA provides for expedited cancellation of rules via both houses of Congress passing an
explicit resolution that is not vetoed by the president. In the past, congressional efforts to give its
individual houses a veto over agency decisions were eventually ruled unconstitutional by the
Supreme Court: Immigration and Naturalization Service v. Chadha, 462 US 919 (1984).

#Siegel, “The REINS Act.”
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designed to combat the sway or corruption of the robber barons and
the New Deal seemed at times to elevate the expert above the elected, by
the 1950s political scientists were condemning regulatory commissions
as inevitably captured themselves. First, Samuel Huntington docu-
mented how the railroad companies ended up dominating the Inter-
state Commerce Commission, which was eventually abolished. Then,
in a blistering attack, Marver Bernstein rationalized capture as part of
an inescapable institutional life cycle: early promise, dynamism, and
integrity inevitably giving way to torpor and subordination.* Ironi-
cally, much the same critique was advanced by the Left, who saw the
agencies as instruments of corporate liberalism.

These ideational currents reached their apogee in the view that there
was no such thing as the “public interest” distinct from individual or
sectional interests. Gripped by this doctrine of “interest-group popu-
lism,” the prescription was to “democratize” agency policy making by
opening it up to all sections of society, however underresourced, with
agencies performing the role of umpire (chapters 3 and 11).%

Beginning in the 1960s the New Left, with roots in the civil rights
movement, established “public interest” groups that pressed for regula-
tion across a much broader field, notably the environment.?® The notion
that public policy could and should serve the public interest but that it
might not always be secured through incremental negotiation enjoyed
something of a renaissance. The ostensible solution, reflected in both
Reagan and Clinton executive orders, was a commitment to aggregate
cost-benefit analysis, or CBA (chapter 3).

The values of liberal democracy were, accordingly, to be achieved (or
salvaged) through a cocktail of scientific inquiry (for Enlightenment-
rationalist liberals), public consultation (participatory Left), and chal-
lenge in the courts (constitutionalist Right). As we have seen, however,
the first part of that package (the EOs requiring CBA) did not apply to
the “independent agencies.”

**Huntington, “Marasmus of the ICC”; Bernstein, Regulating Business. For a history of
fluctuations in attitudes to capture, from a perspective not hostile to regulation, see Novak,
“Revisionist History” in Carpenter and Moss, Preventing Regulatory Capture.

% Shapiro, Who Guards the Guardians?

*For the links between the emergence of public-interest lobbying groups and the 1960s’
New Left, see Harris and Milkis, Politics of Regulatory Change.
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Unfinished Business

Clearly, then, the Federal Reserve is not alone in prompting concerns
about a “democratic deficit” or the exercise of “arbitrary powers.” Ever
since constitutional scholar Alexander Bickel changed the weather in
the early 1960s by describing the Supreme Court’s judicial review of
congressional legislation as “a deviant institution in the American de-
mocracy,” the question of legitimacy has hung over the US’s other non-
majoritarian institutions.?”’

Some argue that this concern is most acute at moments of national
crisis, such as 9/11 or the 2008 financial collapse, when only the presi-
dent can provide the leadership and coordination needed to pull the
country through to safety. In those conditions, it is suggested, Congress
and the courts have little choice but to acquiesce in legal mandates and
powers being stretched to, if not beyond, their known limits.?® But this
ignores the incentives for the elected executive to leave it to unelected
actors, notably the Fed or the military, to step into the breach. The role of
independent agencies in the emergency state, as we shall term it in the
next chapter, is a major preoccupation of our inquiry, and one that the
United States has not resolved.

The current wave of reform initiatives is, however, directed at the
normal as much as at the exceptional. Without exaggeration, REINS
and other pieces of draft legislation working their way through Congress
would transform the American administrative state, giving Congress a
much greater say in rule making, formally requiring independent agen-
cies to conduct cost-benefit analysis, and significantly diluting the Federal
Reserve’s insulation from politics, but with no move toward delegating
with clear objectives (chapters 13 and 14).

THE DIFFERENT PATH TO SIMILAR CONCERNS IN EUROPE

While not uniquely American, concerns about the administrative state
have taken a similar shape in Europe only relatively recently. Of course,
Europeans have been debating the underlying issues since the modern

“Bickel, Least Dangerous Branch, p. 18. Notable recent reviews include Wallach, “Adminis-
trative State’s Legitimacy Crisis,” and DeMuth, “Can the Administrative State Be Tamed?”
ZPosner and Vermeule, Executive Unbound; Wallach, To the Edge.
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state began to evolve. In the early nineteenth century, the German phi-
losopher Hegel advocated that government be centered on manage-
ment by experts in a bureaucratic (rather than democratic) state, whose
civil servants, including the judiciary, internalize its values (a new
“universal class”).?? More than half a century later, Woodrow Wilson’s
classic celebration of administration looked back to the same exemplars
of executive government: the Prussian and Napoleonic states.*

Although England had well-developed state capabilities a thousand
years ago, when its new Norman rulers compiled their Domesday Book of
property ownership, Britain moved away from patronage and toward a
professional civil service only in the mid-nineteenth century. But whereas
on the European Continent strong bureaucracy was designed to help
hold back the advance of democracy by improving the quality of ex-
ecutive government and control, the British bureaucracy served an execu-
tive government that was accountable to an increasingly democratic
Parliament.

Despite those differences of motivation and legitimation, neither side
of the English Channel developed a modern regulatory state along US
lines, comprising specialist agencies intervening in the operation of
markets for various goods and services, until really quite lately. “Indus-
trial policy” was tried before “regulatory policy,” with the effect that,
particularly after World War II, public ownership and control was the
prevalent means of state intervention in the economy.

Only since privatization and economic liberalization gradually began
to take hold in the 1980s has the “regulatory state” come to the fore, rein-
forced by diminishing trust in self-regulation. Regulation by industry as-
sociations, going back decades if not centuries, in fields such as law and
medicine became discredited. Statutory bodies were gradually created to
fill the void, shifting legitimation from tradition and the overt consent of
the regulated to an elected legislature meeting actual or posited demands
from customers and others for state protection. Indeed, an apparently
pervasive decrease in society’s tolerance for what earlier generations
might have regarded as the unavoidable risks of day-to-day life seemed to
drive regulatory interventions across a wider field than ever before.”

Hegel, Philosophy of Right, sections 287-297.

*Wilson, “Study of Administration.”

'Majone, Regulating Europe, chapter 3; Thatcher, “Delegation”; and Levi-Faur and Gilad,
“Transcending the Privatization Debate,” an extended review of three books on regulation. The
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One political theorist has termed the resulting governance regime “con-
strained civilian democratic administrative statehood.”* But that merely
poses the questions “Constrained enough?” and “How democratic?”

Those common themes and questions played out differently across
European countries according to their political, judicial, and govern-
mental traditions and problems.

THE UNITED KINGDOM

In the UK, during the first part of the twentieth century Parliament
increasingly delegated quasi-legislative and quasi-judicial powers, prompt-
ing a good deal of concern and public debate along the lines later prom-
inent in the US.” But those delegations were to ministers of the elected
executive government. It was not until the 1990s that there was a deluge
of delegation to arm’s-length agencies, under the influence of the New
Public Management (NPM) thinking and doctrines that originated in
New Zealand.**

For Britain, it amounted to nothing less than a shift in the ideology
of governance, entailing decentralization or, more to the point, minis-
ters letting go. One strand echoed the politics/administration dichot-
omy of Woodrow Wilson and his early-twentieth-century followers. In
the interest of efficiency, policy (to be preserved for elected ministers)
could and should be separated from implementation or “delivery” (to
be delegated to agencies).

Another strand, gaining traction after Bank of England indepen-
dence in 1997, sought improved performance by insulating some (con-
strained) policy choices from politics. This saw the creation of a slew of
independent regulators, including those that survive today as the Office
of Communications (Ofcom), Office of Gas & Electricity Markets

shift in risk tolerance, together with a preference, novel in the UK, for rules-based regulation
and compliance cultures, is the subject of one of those books: Power, Audit Society.

32Muller, “Triumph of What.”

3 Chief Justice Hewart’s 1929 book The New Despotism, a blistering attack on the burgeoning
administrative state, led to a government-sponsored review. But government did not implement
many of the Donoughmore Committee’s proposed reforms: see Bingham, “The Old Despotism,”
chapter V(2), Business of Judging.

**Hood, “Public Management.” Some NPM thinking found adherents in the Clinton
administration.
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(Ofgem), Competition and Markets Authority (CMA), and Financial
Conduct Authority (FCA). Each, among other things, an economic and
competition regulator (chapter 3), they have high degrees of formal
independence.

Initially, a common thread was that goals would be set by politicians
for single-purpose agencies, which would deliver under performance-
measurement contracts: the model used at the end of the 1980s for
the Reserve Bank of New Zealand. The framework was very explicitly
the principal-agent economics that runs through part L.

There was no legal constitutional obstacle to such delegation: Parlia-
ment had decided. Nor did it create major challenges for other parts of
public law, the English courts having since the 1960s revived and filled
out common law constraints on administrative decision making (chap-
ter 15). Under the Westminster system, however, that is not quite the
same as saying that there were no political constitutional issues, which
have largely revolved around accountability.

Complexity and Accountability

Perhaps most prosaically, it is harder for Parliament to hold the elected
executive government to account if its members have difficulty under-
standing the structure of government.

The Institute for Government (IFG), a nonpartisan UK think tank,
has documented a bewildering variety of supposedly independent agen-
cies, with ambiguities around just what elected ministers are accountable
for to the House of Commons.” There are Nonministerial Depart-
ments, Nondepartmental Public Bodies, Executive Agencies, and more,
without clear principles determining which functions get delegated
on what terms to which type of body, an issue raised as long ago as
1946 by the Anderson Committee on nondepartment organizations.*
Worse, until relatively recently there was not even an authoritative list
of bodies with delegated public powers, after an effort in the late 1940s
lapsed.

*Institute for Government, Read Before Burning; followed by Rutter, Strange Case. I am
grateful to Peter Riddell PC, the Institute’s former director, for alerting me to this.
*Flinders, Delegated Governance, chapter 3.
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In the IFG’s words, this is an “accountability quagmire.” The execu-
tive branch Cabinet Office has tried to provide some clarity, and the is-
sues have been examined by the House of Commons Committee on
Public Administration.”” So far, however, these tend to be exercises in
classification, whereas what is needed are principled norms that warrant
the different degrees of formal insulation from politics. It is almost as if
the British have become casual about the distribution of power.

Accountability and Ministerial Control

These are not abstract issues. It turns out that, even for the simplest de-
livery agencies, the dividing line between policy and implementation
was not as clear-cut as it might have been. Any seasoned central banker
is familiar with the terrain, known to them as “operational policy,” that
exists between high policy and detailed implementation. Other fields
are surely no different. While rarely in the news, operational policy is
not insulated from public interest.

One of a number of examples of incomplete design occurred when a
bad backlog in issuing and renewing passports developed in the run up
to the 2014 summer holiday season. When it became a national news
story and Parliamentary battleground, ministers took the Passport Of-
fice back under their direct administrative control. Although on the face
of it the function seemed to be pure execution, an operational policy
decision had been taken to relieve the backlog by introducing a special
fee for urgent cases. Unexpectedly rationing by price did not go down
well with the public. Such was the uproar that, in the classic British say-
ing, ministers needed to be seen to do something. Reasserting active
control appeared to meet the bill, perhaps because ministers truly were
more sensitive to citizens having passports in time for their annual hol-
idays irrespective of their financial circumstances.

%Rutter, Strange Case. Cabinet Office, Public Bodies. As of December 30, 2016, the Cabinet
Office website recorded UK government as comprising, among other things, 25 Ministerial De-
partments, 21 Nonministerial Departments, and 375 agencies and other bodies. Whereas CMA
and Ofgem are classified as nonministerial departments, Ofcom is included among agencies
and other bodies, as are the Bank of England and the FCA (House of Commons Select Commit-
tee on Public Administration, Who’s Accountable?) Earlier, in 2004, the House of Lords Consti-
tution Committee recommended that a joint committee of the two Houses be established to
oversee (the delegated part of) the regulatory state in general.
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While there is a general lesson here about clarity when delegating,
issues of that kind almost inevitably afflict delivery agencies partly
because, formally, ministers are still in charge. Despite the interest it
generates among students of public administration, delegation of this
kind is simply a matter of the executive government experimenting with
organizational structures. That cannot be said when, through Parliament,
ministers explicitly relinquish power under the law, as to independent
authorities.

Accountability and High Policy

The distinction was evident when, days after winning the 1997 general
election, a Labour government announced it would legislate to grant
“operational independence” to the Bank of England. Notwithstanding
its careful labeling, the measure was opposed by the Tories, whose
shadow finance minister Peter Lilley said, “The proposal has obvious
attractions in reinforcing the battle against inflation, but it is difficult
to square it with our system of parliamentary government.”*

In a parliamentary democracy, the (executive) government survives
only so long as it commands a majority in the elected chamber(s) and
can therefore pass its program of legislation. Once it cannot do that,
which may be confirmed by a no-confidence vote, a new government
must be formed and, if necessary, a general election held. This is a
constitutional setup in which, as underlined by the 1918 Haldane Com-
mittee report on the machinery of government, ministers need to be
accountable to the elected chamber, which formally is in the business of
determining whether or not to sustain its delegation to the prime min-
ister and her/his cabinet. Taking public policy out of the hands of min-
isters sitting in the House is therefore no small thing, unless some other
means is found for the legislature to keep under review the acceptabil-
ity of its delegation.

Ironically, as had been pointed out a few years before the Bank gained
independence, Chancellors of the Exchequer had in fact very rarely been
asked in Parliament about the government’s conduct of monetary pol-

3 Peter Lilley, Shadow Chancellor of the Exchequer, Hansard, HC Deb, 11 November 1997,
vol. 300, cc.725-726.
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icy, interest picking up only when one policy framework collapsed and
made way for another.’® That is not surprising. Assuming a workable
government majority, parliamentarians have incentives to test ministers
only on really big issues. As we discuss in part III, delegation changes
their incentives.

Accountability and Crisis Management

The 2007-2008 phase of the financial crisis highlighted another dimen-
sion to these issues.

On the one hand, there was not much protest, even when the dust
had settled, about the executive government’s innovative deployment of
antiterrorism legislation to help protect the British people from the im-
plosion of Iceland’s banks. On the other hand, legislators were con-
cerned about the division of labor among the key agencies and who
they could hold to account for what. “Who’s in charge?” was demanded
by Parliament as the need for cooperation between government, central
bank, prudential supervisors, and securities regulators became appar-
ent in ways hardly envisaged when the prevailing regulatory architec-
ture was established in the mid-to-late 1990s.

In other words, the UK faced its own version of the US’s emergency
state problem: how agency independence can be squared with a need for
coordination, and arguably for political leadership, during a national
crisis.

THE EUROPEAN UNION

Of course, the UK is not the only European country to face these issues.

In contrast to the other democracies discussed here, Germany’s
constitution (or Basic Law), framed after World War II, does make pro-
vision for the administrative state, so there is little or no US-style ago-
nizing about the legality of agencies as such. Moreover, as we shall see
in part III, notions of a dichotomy (deep conceptual and strict separa-

¥Roll et al., Independent and Accountable. The democratic deficit problem was a central
focus.
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tion) between politics and administration—or between ends and means—
were embedded in German conceptions of government by Max Weber’s
famous early-twentieth-century writings on bureaucracy as the rationalist
executor of rules-based policies.*

While that has not stood in the way of debate, led by Germany’s lead-
ing public intellectual, Juergen Habermas, about the broader legitimacy
of the state’s administrative reach and methods, political insulation has
not been a central issue.” Most likely, that is because the constitution
expressly puts administration under the control of ministers (chapter 13).

Compared with Habermas’s neighboring work on legitimation con-
ditions for the state’s legal monopoly of coercive power, developments
in the structure of French governance can appear to have sparked
less intellectual engagement. Thus, Michel Foucault’s famous explora-
tions of the ubiquity of power, as well as his later emphasis on “govern-
mentality” and the “conduct of conduct,” extended so far beyond the
conventional state apparatus and its evolving modalities that inno-
vations such as independent agencies must have seemed like so much
tinkering.*?

Any suggestion of French neglect is misleading, however. Political
theorists such as Pierre Rosanvallon have specifically explored legiti-
macy conditions for unelected power holders, such as independent
agencies and constitutional courts.** And, perhaps more than elsewhere,
critical interest has been especially marked within the official sector it-
self. That seems to be rooted in France’s republican institutions and
traditions. Like the UK, France has an immensely strong administra-
tive elite. The difference is that it is understood to stand for the public
good, posing the problem of how to make sense, politically and consti-
tutionally, of policy that is not carried out by the core civil service under
the elected executive’s control.

As late as the early 1990s, Christian Noyer, speaking as head of the
Tresor (France’s Treasury department), and so before his very distin-
guished reincarnation as a central banker, argued that since the Repub-

40Weber, “Bureaucracy.”

“The issues were famously raised in Habermas, Legitimation Crisis, and most extensively
treated in his Between Facts and Norms.

“2Foucault, Birth of Biopolitics.

“Rosanvallon, Democratic Legitimacy.
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lic was “one and indivisible,” monetary policy independence was incom-
patible with republican traditions.** At that stage, the Conseil d’Etat,
France’s highest administrative-law court, shared concerns about arm’s-
length agencies fracturing the unity of the state, becoming somewhat
more accepting only a few years later.*> As the quotes at the chapter head
illustrate, however, French politicians still occasionally strike a tone
not dissimilar from the 1937 US Brownlow Report.

In each of those European jurisdictions, the structure of the admin-
istrative state has been profoundly affected by developments in the
confederation of states to which they belong, the European Union
(EU). This story and the concerns it has generated are highly distinc-
tive in detail but not in essence. With the central budget always much
smaller than national (member state) budgets, public ownership of the
means of production, distribution, and exchange was never really part
of the EU project even in the heyday of “producer-side” social democ-
racy. Hence a “single market” in goods and services required unified
minimum standards: in other words, an EU regulatory state.

Initially, that endeavor was pursued by having designated national
agencies apply EU laws that either required local incorporation (“direc-
tives”) or were directly applicable (“regulations”).*® As time passed, the
project was underpinned by requiring that in some fields, notably util-
ity regulation, those national regulators should be formally insulated
from political interference. In this way, IA regimes have found a place
in all EU member states even when previously alien to their local con-
stitutional traditions (chapter 13).

That, however, is quite a few steps short of pan-EU IAs. While, as in
the US, the EU’s foundational treaties did not explicitly carve out space
for them, in contrast to the US an early European Court of Justice (EC])
ruling prevented complete delegation of functions that, under the trea-
ties, lie with the European Commission.*’

“Noyer, “A propos du statut.”

#Conseil D’Etat, Rapport.

6Tt might not be widely understood, at least outside Europe, that, following a ruling of the
European Court of Justice in the early 1960s (more than a decade before the UK joined), EU law
has been widely accepted as formally trumping national law. Van Gend & Loos, 1963: discussed
in Van Middelaar, Passage to Europe.

4 Meroni, 1957/1958. The case concerned the European Coal and Steel Community’s High
Authority, which was later transposed into the Commission of the European Community.
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Until recently, the effect was that only “executive” functions, not quasi-
legislative functions such as issuing binding rules, were considered capa-
ble of being delegated, leading to a population of EU agencies that advised
and delivered but did not make policy. That changed following the Great
Financial Crisis, which prompted the Council of Ministers, with the
agreement of the European Parliament, to convert a set of coordinating
bodies into formal regulators: the European Securities and Markets Au-
thority (ESMA) and equivalent authorities for banking and insurance.

Distinctive constraints remain. Notably, the Parliament and Council
still enact core (in EU-speak, Level 1) regulatory requirements (e.g., capi-
tal requirements for banks); and they have a formal right of veto over
certain of the so-called Level 2 rules drawn up by the new regulatory
agencies. While that is a fairly gargantuan and technical task for the par-
liamentarians, it does bring an element of political oversight, involving
some member-state governments (including the UK’s) more than they
would be under their national procedures, and delivering for Europe
what some members of Congress have been seeking for US rule writing.

Of course, by far the best-known EU IA combines these various mea-
sures. As part of moving to Monetary Union, the participating member
states undertook, via treaty, to grant independence to their national cen-
tral banks, which sit on the policy board of the European Central Bank
(ECB). Neither the Council nor the Parliament may instruct the ECB or
alter the regime, other than via treaty changes requiring unanimity (and
referenda in some states). The regime is, in the language of legal scholars,
deeply entrenched (chapters 8 and 11). Even before the Great Financial
Crisis prompted the granting of prudential powers over the banking sys-
tem, that gave rise to rumbling complaints about the ECB, associated with
broader concerns about a democratic deficit in the EU itself given, its crit-
ics say, the lack of a demos, a people with a European political identity.

INTERNATIONAL POLICY MAKING BY GROUPS
OF INDEPENDENT REGULATORS

In some ways, the EU is a regional variant of the final element in the
evolution of the world of independent agencies that belongs in this
scene-setting chapter: collective international policy making by IAs
from different jurisdictions.
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For all the advanced-economy democracies, a fair slice of public pol-
icy is made by international organizations, such as the International
Monetary Fund, that are treaty based (but, unlike the EU, do not gen-
erate a system of law). Probably rather more policy is made in interna-
tional fora that have only informal power but lots of it. Some of them
involve the core executive branch, others only independent agencies,
perhaps most famously the central banks’ gathering in Basel.

Since the Great Financial Crisis, the potency of informal interna-
tional policy cooperation has been plain to see in the high-level reforms
agreed at summits of G20 leaders and fleshed out in Basel or by the In-
ternational Organization of Securities Commissions (IOSCO) under the
umbrella of the Basel-based G20 Financial Stability Board (FSB).*®

That has exposed potential tensions in reconciling international pol-
icy making with local self-determination. In response to a mixed peer
review by the Basel Supervisors Committee of the EU’s implementation
of the Basel Capital Accord for banks, the Economic Affairs Commit-
tee of the European Parliament, a colegislator for EU directives and
regulations, issued the following statement in December 2014:*°

A large majority of Members of the European Parliament cannot ac-
cept that the Basel Committee puts into question the tools to finance
the economy. . .. Even if we are aware of the necessity of international
cooperation, the European law is made by the European Parliament
and the Council of Ministers. The opinion of a body that is working
without legitimacy and without any transparency cannot modify the
decisions taken democratically by the European institutions. (My
emphasis)

Similar sentiments were expressed by the then chair of the US Senate
Banking Committee, Richard Shelby:>°

81n the language of international relations theorists, Basel and IOSCO are transgovernmen-
tal organizations, a neologism coined by Keohane and Nye, “Transgovernmental Relations,” in
1974, as it happens the year the Basel Supervisors Committee was created. They are a special
variant as, in contrast to bodies comprising executive-branch delegates, their members are to a
greater or lesser extent insulated from day-to-day politics in their home countries.

#Econ Committee of the European Parliament, “Reaction to the Opinion.” For non-European
readers, an EU regulation is the same as a federal statute in the US, whereas a directive is a bind-
ing law requiring member states to incorporate its detailed provisions into their national law or
regulatory rules.

50Shelby, “Trouble with Dodd-Frank.”
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We must ask if the influence that the FSB seems to exert over the [US]
process is real and whether it is appropriate. [A US] process has little
merit if it is merely used to justify an international organization’s de-
termination, rather than engage in an independent analysis. . . . In
addition, the presence of international regulators in domestic rulemak-
ing only amplifies the challenge of regulatory accountability because
it allows decisions to be made beyond the reach of Congressional
scrutiny.

This is not completely new. Twenty years ago some members of Con-
gress were concerned when, after more than half a century, the Federal
Reserve planned finally to become a formal member of the Bank for In-
ternational Settlements, taking up its vacant board seat. The then chair
of the House of Representatives subcommittee worried “whether this
would put the Federal Reserve at some point in time. . . in conflict with
the domestic independence they exercise.”!

This adds another dimension to our problem. Even if power were del-
egated to independent agencies only in circumstances and on terms that
warranted local democratic legitimacy, what happens when those very
same independent agencies jet off to international meetings or institu-
tions to agree a common policy for the world (or a large part of it)? In the
absence of global or international democratic assemblies representing
the people of the world, does a gaping democratic deficit reopen?

That is close to the argument, advanced by Harvard political theorist
Dani Rodrik a decade or so ago, that there would prove to be a fate-
ful tension between globalization, autonomous nation-states, and
democracy.

THE COMMON PROBLEM: DELEGATION AND DEMOCRACY

To sum up, while there are important differences in these stories, two
things stand out. There has been a common dynamic toward regulatory
intervention in economic and social life, and a common concern about

*'Rep. Paul Kanjorski, quoted in Simmons, “Central Bank Cooperation.” The Fed did join
the BIS.
*2Summarized in Rodrik, Globalization Paradox.
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the legitimacy of delegating so much of the state’s activity to agencies
that are more or less independent from day-to-day democratic control.

The upshot is that democracies pretty much everywhere are strug-
gling, in practice and conceptually, with just how independent agencies
fit into a system of accountable government. On its own, this is highly
unlikely to cause a “crisis of democracy” of the kind that some got over-
excited about during the 1970s.* But it is part of the mix that has revived
concerns about government by an unaccountable elite under undemo-
cratic liberalism.

To make progress with our inquiry in the legitimation of independent
agencies, we therefore need to pause to reflect on ideas, theories, and
convictions about the purpose and construction of the administrative
state. Those are the subjects of the next two chapters, after which we
shall be in a position to try our hand at framing a provisional version of
the Principles for Delegation.

Crozier, Huntington, and Watanuki, Crisis of Democracy.
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The Purposes and Functional Modes
of the Administrative State

MARKET FAILURE AND GOVERNMENT FAILURE

There is one and only one social responsibility of business—to use
its resources to increase its profits so long as it stays within the rules
of the game.

—Milton Friedman, New York Times, 1970*

I have insisted on the possibility of separating efficiency and
redistributive concerns because such a separation is crucial to the
substantive legitimacy of regulatory policies.

—Giandomenico Majone, 19962

The words quoted above of Giandomenico Majone, perhaps Europe’s
most influential and interesting theorist of the regulatory state, capture
what, in Europe, has been the dominant legitimation strategy over the
quarter century or so since public ownership of utility services and
“strategic” industries was replaced by a regime of “private provision sub-
ject to public regulation.”

It is a legitimation story that appeals to economic ideas that emerged
over the middle of the twentieth century, and so depends on their
robustness for its validity. In fact, those ideas were contested. While at
the beginning of the century economists were promoting regulation as
a fix for problems in markets and as a shield against power, from mid-
century onward the concern with power was sidelined, and economists,
public intellectuals, and political parties waged a war of ideas around
whether “market failure” or “government failure” was the bigger problem.

'Friedman, “Social Responsibility.”
2Majone, Regulating Europe, chapter 13, p. 296.
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Often, especially in the US and most notably in the field of competition
policy, statutory regimes persisted even as ideas and doctrine shifted,
leaving technocrats and judges to reconstruct high policy without any
obvious democratic imprimatur. We return to that, and what it means
for Majone’s basic insight, many times through the course of the book.
This chapter is about how theories, ideas, and arguments within eco-
nomics shaped debates on how the business of government should be
divided among politicians, technocrats, and courts.?

THE CONTOURS OF THE STATE

What were the king or queen, with whom we opened part I, and their
political successors up to controlling armies, the mint, and tax collec-
tors; granting monopolies here, denying them there; and establishing
codes for trade, standards for some goods and services, and rules of
conduct for social life? In other words, what are the purposes of the
state, in which independent policy agencies found a place during the
twentieth century?

Ideas about all that have evolved as technology, expectations, and be-
liefs have changed, not least our conception of ourselves as communi-
ties and as people (part II). There are, even so, a few common threads
from almost the beginning. The state provides security, externally and
internally. It provides a mechanism for groups to live by shared rules of
conduct where they need to coordinate or wish to cooperate, whether
in civil society or in trade. To be binding, those rules (or laws) need to
be enforced where a breach offends the community as a whole, or need
to be subject to authoritative adjudication where a serious dispute
occurs between one person and another that could break the bonds of
trust. The commitment to enforce the rules must be credible.

In order to deliver those functions (or provide those services, as some
would now say), the state must have a claim on resources (taxation). To
avoid having constantly to rely upon coercion and the drain of resources

*Thanks to Andrei Shleifer for urging me to stress why the path of twentieth-century welfare
economics matters to our inquiry into IAs.
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that would entail, the state’s role must be treated by the bulk of the pop-
ulation as broadly legitimate. So described, we have an account of the
state that draws on aline of thought going back at least to the seventeenth-
century English political thinker Thomas Hobbes.

As we move forward to the era of liberalism, the state comes to
be seen as framing and enforcing rights: initially property rights and
gradually—one might say, progressively—claims on other members of
the community, treated as basic rights or entitlements (perhaps with
some dilution of reciprocal duties). The state begins to guarantee
protections for people (and for groups of people) in trade and com-
merce, whether as employers, workers, or intermediaries. And its
role in providing security develops into redistributing resources among
different groups, whether to maintain political stability as more people
acquire political power (via extensions of the franchise) or in pursuit of
ideals of justice, or both. The state emerges, indeed, as the insurer of last
resort, there to spread the costs of disaster across the living or forward
to future generations, in the interest of preserving welfare and stability
today and so that the good things of life, however conceived, can be ex-
pected tomorrow.*

That familiar account suggests a simple framework for thinking
about the modes of operation through which the state affects us, and
about its purposes.

Functional Modalities of the State
The state seems to function in four modes or registers:

« aservices state, which provides, for example, information, education,
perhaps health services, and binding adjudication of disputes (private
law);

o a fiscal state, which intervenes directly in markets (for example, by
taxing or subsidizing activities);

o a regulatory state, which sets and enforces legally binding rules (in-
cluding criminal law) on parts or all of the community; and

4For an exchange on the role of the state between economists with a very different cast of
mind, see Buchanan and Musgrave, Public Finance.
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 perhaps in a different dimension, an emergency state, which might
suspend certain laws or norms in extraordinary circumstances in
order to preserve or restore order (economic, social or physical).

These functions are not independent: some rely upon others. For exam-
ple, the service of providing information on the economy and society
relies upon regulations to collect the data inputs from private house-
holds and businesses, which in turn rely upon a capacity to punish
noncompliance. Further, functional modes can be bundled, perhaps
most obviously when government steps forward as insurer of last resort
via the fiscal-cum-services state.

Throughout this book I use the term administrative state to refer to the
union of government-agency operations in all four states. Behind it lie the
coercive powers and capabilities of the enforcement state. Since our con-
cern is the legitimation of the parts of the state most distant from politics,
the enforcement state remains in the background of our discussion.

Each of the regular manifestations of the administrative state—
services, fiscal, and regulatory—operates via and under the law, exer-
cising powers conferred by a higher law-making authority and with an
obligation to stay within the law. That provides some requisite degree of
predictability in the sense of nonarbitrary exercise of the conferred
powers, which are among the “rule of law” values we discuss in part II
(chapter 8).

The regulatory state is distinctive in that it promulgates legally bind-
ing rules itself. But that does not mean that its objectives are always dis-
tinct. For any given objective, the state might proceed via any of its
three administrative modes. If, for example, it wished to promote the
provision of credit to a particular part of the economy, it could set up a
state bank to do the lending (the services state) or subsidize private sec-
tor credit provision via guarantees (the fiscal state) or require banks to
set aside little or no equity against such loans (the regulatory state).

Purposes of the State

Those functional categories or manifestations of the administrative state
are, therefore, dimensionally distinct from the purposes of the state. For
that, I follow the public-finance economics of the late Richard Musgrave
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in distinguishing four broad purposes: physical security, allocative
efficiency, distributional justice, and macroeconomic stabilization.”

In contemplating the reach and power of the administrative state, we
can think, therefore, of a 4 x 4 matrix, with each agency slotting into a
cell or cells according to what types of function it undertakes and what
broad purposes it serves. For example, the police are in the services-
security state; the military is in the emergency-security state; the US
government-sponsored enterprises (GSEs) that subsidize mortgages,
Fannie Mae and Freddie Mac, are in the fiscal-distributional state; and
utility regulators are widely thought of as being in the regulatory-
efficiency state (but see chapters 5 and 7).

Fiscal Regulatory Services Emergency
state state state state
Allocative Taxing Competition ~ National statis-
efficiency externalities authorities tical authorities
Utility Judicial
regulators adjudication
of disputes
Distributional ~ Welfare Public hospitals
justice payments
US housing
GSEs
Intertemporal ~ Monetary Prudential Banker to the  Lender of last
stability policy regulatorsof  banks resort
banks
Security Criminallaw  Police Armed forces

Away from the core of elected executive government, most organs of
the state fall into only one of its four functional manifestations. For ex-
ample, securities regulators are part of only the regulatory state; gov-
ernment debt management agencies part of only the fiscal state; and
public schools or hospitals part of only the services state, as were
Europe’s old nationalized industries.

Central banks are different. They feature in every functional mani-
festation of the state. They conduct financial operations that materially

SMusgrave, Theory of Public Finance. Musgrave omitted physical security, presumably be-
cause he was interested in economic policy.
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change the state’s consolidated balance sheet, making them part of the
fiscal state (chapter 22). Following the 2008/2009 financial crisis, nearly
all the major central banks now write rules and policies governing
banks and, in some jurisdictions, other parts of the financial system,
making them part of the regulatory state (chapter 21). They collect and
publish data, in many countries provide banking services to the rest of
government, and in some operate the settlement system for bonds or
equities, making them part of the services state. And as lenders of last
resort, an element in the state’s capacity to act as insurer of last resort,
they are also part of the emergency state (chapter 23).

Their place within the “purposes” of the state was clear in the past
but is now up for grabs. Traditionally, their unequivocal core purpose
was macroeconomic stability. But where they have extensive regulatory
roles, they might also serve the cause of allocative efficiency. Some com-
mentators and politicians even call for them to intervene in the interest
of distributional justice, by, for example, helping to subsidize the supply
of credit to regions or sectors.

Thus, central banks appear in at least four, possibly eight, and con-
ceivably twelve cells of our sixteen-cell 4 x 4 matrix. This is remarkable
given that most institutions within the administrative state occupy only
a single cell. In a nutshell, then, one way of thinking about the problem
of “overmighty citizens” is whether central banks or any other indepen-
dent agencies appear in too many cells of the state matrix for comfort.

WELFARE, MARKET EFFICIENCY, AND DISTRIBUTIONAL JUSTICE

This is where twentieth-century economics makes its entry, claiming to
have answers for how to think about what belongs in the public sphere
and what in the private sphere, based on conditions for when state in-
tervention in private matters could serve the public good.

The buzzwords were utility, welfare, and, later, efficiency, Pareto im-
provement, and equity. The lodestar became removing impediments to
the efficient allocation of resources in a resource-constrained world
(known as allocative efficiency).
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Welfare

Economists tend to think of the world in terms of individuals trying
rationally to maximize their welfare (a variant of Enlightenment liber-
alism). For nineteenthth-century political economists, most famously
Jeremy Bentham, that meant “utility” in a quite specific sense: the plea-
sure or pain felt by individual people. Given difficulties in reaching a
shared view on how happy or unhappy other people are, however, by the
middle of the twentieth century leading economists, partly in the grip
of the logical-positivist philosophy briefly fashionable in Vienna and
London, held that, as inquirers into efficiency, they did not need to get
into whatever might be the substance of welfare at all, nor into how one
person’s welfare compared in absolute terms with other people’s. All
that mattered was how individuals ranked their preferences.® Talk
about individuals deriving utility from experiencing (or consuming)
something could continue, but it was to be thought of in terms of how
they ordered their preferences.

To gauge that, economists could observe people’s choices. On an as-
sumption that people are rational, an individual’s choices reflect her or
his preferences (and the information available to them): this is the doc-
trine of revealed preference. In a market transaction, they would pay
more for A than for B if they preferred A to B, which meant they de-
rived more welfare from A.

Efficiency

Within this setup, the task of economics was to identify the conditions
of production, exchange, and consumption under which welfare was
generated efficiently in a resource-constrained world. The core concept
of efficiency is associated with the name of the late-nineteenth-/early-
twentieth-century Italian conservative social scientist Vilfredo Pareto.
If a change (say, a regulatory intervention) would improve the well-being

°Following London (later Oxford) philosopher Freddie Ayer’s version of the Viennese fash-
ion that what we cannot verify is literally meaningless, London School of Economics economist
Lionel Robbins forcefully latched onto the view that ethics is just noise and, at the very least,
completely separable from the technical science of economics. As it happens, logical positivism
had a shorter life in philosophy faculties than in economics.
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of at least one person without leaving anyone worse off, it is said to bring
about a Pareto improvement. If, by contrast, any change would leave at
least one person worse off (impaired well-being or welfare), the starting
point is said to be Pareto efficient.

This conception of efficiency is not especially rich and does not mean
that a Pareto-efficient state of affairs is admirable in other senses. For
example, if all the wealth in a society were in the hands of a single person,
any change that gave everyone else (or, indeed, just one other person)
some wealth but depleted the first person’s wealth (and well-being) would
not be a Pareto improvement because the initially rich person would be
worse off: the starting point, however unattractive, was a Pareto-efficient
state. The idea of a Pareto improvement is, nevertheless, useful because
it captures the thought that if we can make some people better oft (im-
prove their well-being) without making anyone worse off, we should.

Over the middle decades of the last century, economists pinned down
the circumstances under which Adam Smith’s invisible hand can bring
about efficiency in this sense. In their famous “welfare theorems,” Ken-
neth Arrow, Gerard Debreu, and Lionel McKenzie uncovered the ideal
or abstract conditions under which a market economy (the price mech-
anism) would deliver an efficient allocation of resources, with no gains
from trade—no potential Pareto improvements—left unexploited and,
therefore, with everyone left with their well-being as high as possible
given the original distribution of resources. If those initial endowments
were redistributed, perfect markets would generate a new Pareto-efficient
state of affairs. An even more powerful result, known as the Second Wel-
fare Theorem, was that under perfect competition any desired Pareto-
efficient state could be obtained through an appropriate reshuftling of
people’s initial endowments.

This breakthrough in technical economics had a massive effect on
twentieth-century debates about the functions and structure of the state,
and thus on debates about delegation from politicians to technocrats.

Delegating the Pursuit of Pareto Efficiency to the Regulatory State

Most important, it suggested that questions of efficiency can be sepa-
rated from questions of socioeconomic justice. Pareto efficiency might
be a weak test, but it makes us ask whether a society has done as well as



56 m CHAPTER3

it can (absent lump-sum redistributions, which do not affect incentives
to trade in the market). If a society is not doing as well as it can, we are
directed toward removing impediments to market efficiency because
markets can in theory take us wherever we want to go. That becomes a
central task of the regulatory state. It is the basis for the claim that tech-
nocrats can safely be delegated the task of pursuing Pareto efficiency.”

Distributional Choices Left Over for Politics:
Social Welfare Functions

If, however, we are in a Pareto-efficient state but find the results unat-
tractive, that is because we do not like the distribution of welfare across
individuals. We can improve upon things only by reshuffling resources,
so as to get to another efficient state. Indeed, in theory, we can get to
exactly the distribution of welfare we want if only we know exactly how
to do the reshuffling.

While no small matter in practice of course (!), this has major implica-
tions for politics and government. It assumes, as we do throughout part I,
that welfare is the sole guide and goal for public policy: Welfarism, with
a capital W, as an ethical-political doctrine.® In that case, the key is for
society to take a view on the (or a) just distribution of welfare.

This entails choosing how to weigh each person’s welfare relative to
the rest of the community’s, known to economists as a social welfare
function (SWF).? That choice is for the world of politics, not technoc-

’Gilardi, Delegation, pp. 25-26.

8Economics has been committed to welfarism but not Welfarism. The former is an explana-
tory account of human behavior, centered on the view that individuals make rational choices in
the pursuit of their welfare, which for some individuals might incorporate weighing the perceived
well-being of others or society as a whole (their perception of the common good). This does not
commit anyone to evaluating justice or ethical value in terms of welfare. Some people might want,
instead, to weigh duties or virtue alongside or even as prior to welfare. Many people do hold, how-
ever, that welfare should, morally, be a criterion of value. Going further, some maintain that it is
the only criterion. Typically, Welfarism pays no heed to the possibility that people derive welfare
from, for example, democracy for its own sake (intrinsic value) as distinct from any role that
democracy might play in delivering states of the world (instrumental value) (Sen, “Utilitarian-
ism and Welfarism”). On the value to some people of (democratic) processes, see Anderson,
“Critical Review.”

“Following Nobel Prize winner Paul Samuelson, a social welfare function aggregates the
welfare—strictly, the preference orderings—of individuals in some way. In selecting between
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racy, and so not our independent agencies. We might even think that
such collective choices are the point of democracy conceived of as the
General Will, although things are not quite so simple (chapter 9).

The Real World of Public Policy: Compensation Tests,
Cost-Benefit Analysis, Money Incomes

That is the theory, focused on obtaining and choosing among Pareto-
efficient states of the world. It fits into an essentially liberal worldview,
and in its analytical rigor risks obscuring some essentially normative
assumptions about the organization of collective life (part II).

Policy is another matter: a world where choices cannot be ducked,
where doing nothing is doing something, where implementing any re-
distributive scheme can be costly, where there are disagreements about
the optimum, and where individuals can lose out.

On that last point, it is not obvious that the test of Pareto improve-
ment should be taken literally. If public policy were constrained to pur-
suing only Pareto improvements, a single loser would have a veto. In the
late 1930s, this prompted the British economists John Hicks and Nicholas
Kaldor to propose that, instead of actual Pareto improvements, the test
should be that, across the population, the net welfare benefits for the
winners exceed the net costs for the losers. Provided that condition was
met, the beneficiaries could in principle compensate the losers.* Whether
or not losers were, in fact, compensated was a matter of politics and so,
strictly, a separable question.

This is one of the main drivers of the regulatory practice of cost-
benefit analysis (CBA), which in the previous chapter we saw US pres-
idents demand of regulatory initiatives from agencies they can control.

the set of potentially available efficient states (and so its distribution of endowments), society is
driven by its preferred social welfare function or, put another way, by how it wants to weigh dif-
ferent individuals’ well-being. For example, an SWF might give equal weight to each person’s
preference ordering, through simple adding up, which accords zero weight to distributional is-
sues and so is a relative of the ethical position taken in Bentham’s classical utilitarianism. Or an
SWEF might focus entirely on the welfare of the least-well-off person in the community, which is
a relative of late-twentieth-century political philosopher John Rawls’s doctrine of “justice as
fairness” and, thus, is one way of putting distributional issues first.

"Known as Potential Pareto Efficiency. There are some technical problems with the Hicks-
Kaldor concept, which I won’t get into.
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CBA can thus be seen as a Welfarist legitimation device: a claim that
science, in the hands of technocrats, can and should drive policy choices.

Measuring relative costs and benefits is hard: it requires forecasts,
and the well-being of individuals must be weighed somehow. Because
economics is very largely about the market exchanges through which
people realize their choices, and because money is the numeraire of
exchange, it becomes, let’s for now say, natural to think of aggregate
income or wealth measured in (stable) money terms as a proxy for aggre-
gate welfare.!! If aggregate incomes rise, a society is better off—or, rather,
capable of being better off if it can achieve something approaching the
distribution of goods that it wants. The pot of resources is bigger.

Summing up, on the account given here, legitimacy is to be main-
tained by delegating to technocrats only the pursuit of market efficiency
or, practically, the expansion of aggregate income. Where they have op-
tions over how to promote efficiency, they should be constrained to
choose the course dictated by a social welfare function (objective) given
to them by the world of politics. Thus underpinned, off they go, insu-
lated from day-to-day politics.

MARKET FAILURE AND THE REGULATORY STATE

Conceived in those terms, this is a world where, as the chapter head’s
famous quote from Chicago economist Milton Friedman puts it, busi-
ness should pursue profits within the rules of the game; and the pur-
pose of government is to generate those rules, with a clear division of
labor between politicians and technocrats.

In theory, as well as the integrity of public policy (see below), that
nirvana requires (a) complete markets (in the sense that absolutely
anything can be traded or insured against) and (b) full information
available to and understood by everyone.'* In practice, the main mani-
festations of market failure, each inviting a state remedy of some kind,
take three broad forms, concerning public goods, spillovers to non-

1Okun, Equality and Efficiency (chapter 1), argues that not everything is or should be trad-
able for money (e.g., some rights).
2Greenwald and Stiglitz, “Externalities in Economies.”
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contracting third parties (known as externalities), and asymmetric
power.” Independent agencies are involved in all three, all over the
world.

Public Goods

Goods and services tend to be undersupplied by the market if (a) using
or consuming them cannot be restricted but is available to all (“nonex-
cludability”) and (b) if use does not deplete availability (“nonrivalry”).
Everyone has an incentive to stand back and wait for provision from
someone else, so that they can get access for nothing (free riding).
Collective-action problems of this kind motivate the state, in its guise as
the services state and the security state. Cutting through the stand-off, the
state produces these “public goods” itself.

Lighthouses and national defense are canonical examples."* Argu-
ably, so is the macroeconomic stability that central banks exist to pre-
serve, but in fact it is not quite so straightforward. As proves important
in part IV, price stability—stability in the value of money—is a public
good, but the stability of the financial system is slightly different. In
both cases, no one can be excluded from the benefits; but, unlike price
stability, financial-system stability is, in the jargon, rivalrous. Like com-
mon grazing ground, the resilience of the financial system can be “con-
sumed,” leaving it depleted and, thus, reducing the flow of benefits over
time. Financial stability is rooted in a “common good” rather than a
“public good” and, as such, can sometimes still warrant state interven-
tion, but of a different kind and with different challenges.”

At the center of this book, then, central banks are suppliers of a pub-
lic good and preservers of a common good, entailing distinct kinds of
intervention in the economy.

I do not cover cognitive biases.

“Lighthouses could be supplied privately in England, but under local or central-state coor-
dination of various kinds.

50n common goods, see Ostrom, Governing the Commons.
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Externalities

A common resource problem can exist without its being a big deal for
society. Overfishing a local pond might be an example. The same can
hardly be said of the instability that results when the resilience of the
financial system wears thin: the whole of society suffers.

Such spillovers involve a market inefficiency because, as analyzed by
the British economist Arthur Pigou a century ago, buyers and sellers
will not sufficiently reflect (internalize) those external effects.'®

Where spillover effects are harmful (“negative externalities”), there
tends to be oversupply, most obviously of pollutants. The mid-twentieth-
century US public intellectual John Dewey regarded the need to cure
these problems as almost definitive of the purpose of the state.” This
changed the understanding of property rights, because the right, say, to
operate a factory does not necessarily create a right to pollute the neigh-
borhood (see below).!®

As time has passed, efforts to mitigate externalities have by no means
been limited to spillovers from ordinary economic transactions but
have extended into social life. For example, I could inflict “noise pollu-
tion” on my next-door neighbor, ruining the quality of her life, if I play
music incredibly loudly all day and night (and without her consent). On
both sides of the Atlantic problems of that kind have motivated various
forms of social regulation, on the broad grounds that the net cost-benefit
can be assessed qualitatively if not quantitatively."”

Asymmetric Power, Monopoly, and Antitrust

A slightly different type of problem arises where there is a material im-
balance of power between the two parties to a transaction, either be-
cause one party is economically dominant (whether as a monopoly
seller or buyer) or because of asymmetric information (for example, a
borrower knows more about its financial condition than a lender and

1°Pigou, Economics of Welfare.

"Dewey, Public and Its Problems, p.12.

¥ This is important to criticisms of the administrative state rooted in the defense of property
rights; e.g., Epstein, “Perilous Position.”

YSunstein, After the Rights Revolution. For the evolution of CBA, see Kessler and Pozen,
“Working Themselves Impure,” pp. 1859-1868.
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might also be sufficiently powerful to decline to open its books). Often
those are presented as two distinct problems, but both revolve around
asymmetric power.

Problems of asymmetric information drove a lot of early financial
regulation, especially after the founding in 1934 of the US Securities and
Exchange Commission, which imposed disclosure requirements on is-
suers and traders of securities (chapter 7).

By contrast, the wave of legislative initiatives in Europe to regulate
utilities in the 1980s was prompted by the privatization of suppliers of
energy, phone lines, and other such services. No longer under direct
“social control,” they were instead to be regulated as monopolies. We
spend a little longer on this type of market failure, as a step toward high-
lighting a problem of vagueness in prescribing efficiency as the purpose
of TA regimes.

Monopoly risks abuse if the suppliers are able to get away with set-
ting prices too far above their costs (or, what amounts to the same thing,
depleting quality) because, in the short-to-medium run, customers have
nowhere else to go. Separately, efficiency is lost. A lot has turned on how
economists think about this.

In an efficient market, the clearing price—the price at which every-
one buys and everyone sells—equates the benefit to consumers of the
last unit purchased (the marginal benefit) to the cost of producing that
final unit (marginal cost), and similarly for the clearing price for all
labor and other inputs for the supplying firms. Both producers and con-
sumers gain from the allocative efficiency, and the total surplus is max-
imized.?® Under monopoly conditions, however, the producer is in
charge and produces up to the point that maximizes its benefit, which
is where its marginal costs equal the revenue from selling the extra unit
of production (marginal revenue). In the standard cases, this gives the
monopolist an incentive to undersupply, with the market price higher
than under competition. Consumers lose in two ways relative to com-
petitive efficiency: because some would have made a purchase at the

2 Assuming that their costs rise with the volume produced, producers enjoy a surplus on the
volume generated and sold up to that final unit (broadly, this is profit, and it should be observ-
able). Assuming that benefits decline with each extra unit consumed, consumers enjoy a surplus
on the amounts purchased up to the last unit, as they paid less than the purchases were worth to
them (this surplus is not readily observable). The “total surplus” is equal to the sum of the “pro-
ducer surplus” and the “consumer surplus.”
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lower “competitive” price but did not at the monopolist’s price, and be-
cause those who did make a purchase paid too much.

Framed that way, the public policy interest is to stand in the way of
mergers, cartels, or other agreements among firms that would harm
consumers, evidenced by whether or not prices rise or fall. If, however,
welfare in the future matters, we care about the incentives of producers
to invest in technical improvements that reduce the costs of production
in the future (sometimes referred to as dynamic efficiency) and so lead
to lower prices down the road. It matters, therefore, whether the objec-
tive of any antitrust and mergers regime is cast in terms of near-term or
longer-term welfare. Either way, however, it is about efficiency and eco-
nomic welfare.

The Regulatory State Vindicated?

The efficiency-oriented public policy world I have been describing seems
to provide a place for central banks, competition authorities, utility reg-
ulators, and more. We can stop worrying about the Fed, the Bundes-
kartellamt (German competition authority), the Autorité des Marchés
Financiers (French securities market regulator), Ofgem (British energy-
utility regulator), and their many cousins. Their instrumental value is
validated by the welfare benefits of efficiency. Their place in the demo-
cratic state is warranted by the separability of questions of equity and
by the scientific objectivity of cost-benefit analysis. Except that:

o the conditions for efficiency and equity to inhabit completely separate
spheres rarely hold,

« the possibility of “government failure” has been neglected, and

o Friedman’s assumption that firms take the rules of the game as given
has been left unexamined.

The first of those points deprives us of simplicity, the second rescues
us from idealism, and the third questions the standard “theory” of the
firm. A closer look at each sets up our problem of the place of indepen-
dent agencies in the structure of the state.
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EFFICIENCY VERSUS EQUITY REVISITED

The neatness implicit in positing a technocratic world of efficiency that
stands apart, logically as well as organizationally, from a political world
of redistribution does not withstand scrutiny. In a metaphor famous
among economists, the bucket used to carry resources from rich to poor
might be leaky.?! Redistributive measures (taxes and transfers) can be
costly to implement and, more profoundly, they affect incentives.

The deep problem here is that efficiency and distributional justice are
strictly separable only assuming that a person’s (or firm’s) wealth does
not (materially) influence how they value the opportunities, choices, or
threats they face and, thus, their response to possible government poli-
cies. In reality, wealth, and the ability to borrow against future income,
frequently does affect how someone values opportunities.

This infects CBA somewhat. The underlying spirit of the “potential
compensation” test is that, in assessing net benefits to winners and net
costs to losers, what should be “aggregated” is each individual’s own
measure of welfare: what the proposed measure means for them by their
lights. Since that is obviously formidably difficult, economists tend to
rely, as we discussed, on the proxy provided by estimated or expected
effects on aggregate wealth (or incomes). But that assumes that people’s
choices (and so implied preferences) are not constrained by their wealth/
income. Inferring value is not the same as observing the prices at which
voluntary, unconstrained transactions would occur in a market ex-
change. Among other things, this means that CBA cannot unambigu-
ously claim the virtue of context-free “science.”

Notwithstanding those niceties, it is argued that even where policy
designed to promote allocative efficiency (crudely, to increase total
wealth) is tangled up with distributional effects, policy to achieve jus-
tice or equity can in practice be set separately, essentially via the tax
code.” This amounts to saying that politics can mop up any distribu-
tional issues after the main “regulatory” course has been charted; and,
further, that if politicians wish, they can do so, not regulatory measure

2Okun, Equality and Efficiency.
22Kaplow, “(Ir)Relevance of Distribution.”
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by regulatory measure, but as part of implementing the outcome of
broader debates about distributional justice, taking into account the
whole range of regulatory and other policies.

That leaves a good deal hanging in the air. If potential Pareto effi-
ciency were to be a warranted goal for independent agencies, does that
mean evaluations (whether by cost-benefit analysis or other techniques)
of their proposed regulatory or other initiatives should cover only efhi-
ciency (aggregate income) considerations? Or should regulatory agen-
cies assess distributional issues themselves, even when their goal is solely
efficiency? For example, should they take into account “leaky bucket”
costs of redistribution? Remarkably, there seems to be little economic or
other social science literature on these issues. More important, as we
shall see when discussing real-world state structures in part III (chapter
16), practice in this area is, to say the least, unclear.

INEFFICIENCIES IN GOVERNMENT POLICY MAKING

For many skeptics of regulation, however, the greater problem lies in the
pathologies of government institutions themselves.

Inspired by economics, some theories of government—perhaps par-
ticularly in the US—conceive of the policy-making process as analogous
to a market. Provided the policy marketplace is efficient, the outcomes
will be not only explicable but also normatively justified under Welfarist
criteria.

The Policy Maker as Auctioneer or Umpire

The role of the state is, on this conception, to help strike the bargain that
keeps all interest groups or factions as happy as possible. The bargain
might entail supplementing a main, contested legislative act with
other measures (known as side payments), such as targeted spending
commitments or tax cuts, that compensate those groups who would
otherwise feel themselves to be losers.

In this way, everybody ends up better off (or no worse oft) if the sys-
tem works. In the metaphor of a market process, the state performs the
role of auctioneer. It is a role that any state might play, democratic or
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not, provided only that people have access to information and are free
to “play.”* Thus, in terms of our central interest, if legislators choose to
delegate to an agency, that must have been the efficient outcome of a
bargaining process between society’s interest groups.

Impediments to Policy-Making Efficiency

We can feel comfortable about the outcomes of that kind of political
bargaining process only if the “policy market” is efficient. Thus all in-
terested parties, however small they might seem, need to be at the bar-
gaining table; once at the table, all parties need to be able to bargain on
equal terms; and enforcing the resulting bargain has to be feasible.

None of those conditions is easily met. The lobbying industry exists
partly in order to tilt the table.?* The state actor may not be able to make
a credible commitment to deliver the promised side payments, either
because of an ex ante perceived risk that they will deliberately renege
or because ex post they are no longer in power when the time to deliver
arrives.”

The state umpire may not be neutral and, worse, might be able to
conceal from some of the interested parties the advantages it is reaping
for itself and/or granting to a favored group. Once the losers wake up to
the game having been rigged in some way, cynicism is the only refuge.

This points to a hole in Friedman’s view of the sole responsibility of
business being profit maximization within given “rules of the game”
and so, more generally, in the standard economic theory of the firm.
Business has incentives to try to tilt the rules, including the processes
of government and politics, in their favor. And parts of the business
community, especially larger firms, might have the wherewithal to do
so. Our need for a theory of the structure of government might have
implications for the theory of the firm.*

ZFor a model of efficient policy making in conditions of equal lobbying or bargaining power,
see Becker, “Theory of Competition.”

2*Olson, Logic of Collective Action.

% Acemoglu, “Political Coase Theorem?”

*0Zingales, “Towards a Political Theory.”
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FROM INEFFICIENCY TO REGULATORY CAPTURE

This has a bearing on the most prevalent critique of regulation and reg-
ulatory agencies. As related in chapter 2, not long after World War IT a
generation of American political scientists argued that, whatever the in-
tent of legislators, agency officials would be captured by the industries
they were charged with regulating. The drivers might be the prospect of
lucrative jobs after leaving office; the need to recruit technical experts
whose mind-set and values have been formed in the industry; or officials
finding themselves cognitive inhabitants of an industry’s conception of
itself. Whatever the combination of causes, capture was plainly a bad
thing. Pareto improvements were not to be expected; on the contrary.

By the 1970s Chicago economists were flipping this on its head.”” Their
story was that politicians would “supply” regulatory regimes in response
to a “demand” for regulation if they were “paid” enough. That demand
might come from the public, who, for example, would desire lower utility
prices and who would “pay” in a medium valued and demanded by poli-
ticians: votes. But there might also be demand for regulation from the
leading firms in an industry, which would desire barriers to entry that
entrenched their own position, and which could “pay” the politicians
with, for example, campaign finance contributions. The legislator would
balance those two sources of demand.

Since, at least historically, members of the public face much greater
problems in trying to coordinate a campaign than do incumbent firms
in concentrated industries, it was predicted that business interests would
often dominate the design of regulatory regimes. The upshot: regulatory
agencies that were, by legislative intent, structurally captured.

In an important sense, the Chicago theory changed the debate about
regulation, at least in the US. From fretting about how industry capture
of a regulator’s officials or culture could twist policy away from the pub-
lic’s purposes, for a while commentators were encouraged to look upon
agency officials as simply and dutifully implementing a regime framed
by industry-captured legislators.

Y Stigler, “Theory of Economic Regulation,” and Peltzman, “More General Theory.” For a
recent survey of the economics literature on capture, see Dal Bo, “Regulatory Capture.”
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Viewed like that, the action was in lobbying Congress. For others,
however, there was not much comfort to be salvaged from contem-
plating whether capture operated via the legislature or the regulators
themselves.

THE ALTERNATIVE MODEL: MORE MARKETS

The legitimation strategy for technocratic delegation with which we
began the chapter looks to be in tatters. We cannot be sure that the tech-
nocrats would not wade into issues of distributional justice. Worse,
they might be programmed or choose to favor some groups in society
over others, possibly reflecting a capacity within big business to influ-
ence the rules of the game of politics itself.

Economists who opposed the regulatory state offered their own so-
lution: address market failures by taking steps toward more complete
markets.

Coase versus Pigou: Property Rights and Transaction Costs

In 1960 Ronald Coase, a British-born economist working in Chicago,
explained how regulatory interventions were not warranted where, in-
stead, property rights could be clarified (or created) and where the
transaction costs of enforcing those rights were low (theoretically zero).
Such legal rights could be traded and hedged via markets, opening up
the option of the work of regulation being performed instead by the law
of contract and of torts enforced via the courts: as typically put, private
choice rather than public choice.

Even better, for allocative efficiency it did not matter how the prop-
erty rights were initially distributed: the same clearing price would
apply whether the polluted victim had to pay the polluter not to exer-
cise rights to pollute or, alternatively, the polluter had to compensate the
victim for waiving rights not to be polluted. This is known as Coase’s
Theorem.?®

2 Coase, “Social Cost.”
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The central point for regulatory policy was not that the market always
works best unfettered and, thus, that there should never be state regula-
tory intervention. Rather, it was that the case for regulation turned on the
existence of irremediable and material transaction costs standing in the
way of efficiency. In other words, it was not sufficient simply to cite an
externality to motivate regulatory intervention. There are three things to
be said about this.

Creating New Properly Rights Can Entail Regulation

First, even where governments choose to address externality problems
via creating new property rights, they sometimes opt to regulate the
new markets for trading those rights (e.g., pollution permits). Simply
invoking “transaction costs” does not seem sufficient to explain or war-

rant the choice between judicial and regulatory oversight.*

Keeping Perspective: The Infeasibility of Committing
to Compensate for Financial Instability

Second, some transaction costs can be reduced; others cannot. A clas-
sic example of the latter, vital to part IV’s exploration of postcrisis cen-
tral banking, helps to motivate regulatory intervention to preserve the
stability of the financial system. In the event of a massive banking col-
lapse pushing the economy onto a persistently lower path of output and
employment, the losers are never going to be able to recover their costs
from the “financial polluters” because the banks and other intermedi-
aries are bust. More broadly, if the hit to the economy is bad enough,
society in aggregate is truly poorer, so it is impossible for transfers to
restore all the losers to the wealth (or well-being) they might reasonably
have expected had the systemic crisis not occurred. However well prop-
erty rights were designed and however fairly and efficiently the courts
adjudicated conflicts over those rights, they could not be enforced. Sta-
bility warrants state intervention to reduce the probability of crises and
to limit how bad they are.

2 A core theme of Shleifer, Failure of Judges.
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Distributional Justice Is Still Kept Apart

Third, while the allocation of property rights might not affect efficiency,
it does have distributional consequences. The victim of pollution is, ob-
viously, out of pocket if polluting rights are granted to perpetrators. As
with the chapter’s benchmark legitimation model for IA regimes, there-
fore, the “more complete markets” route assumes that issues of equity
can and will be addressed by politicians’ redistributive policies, with
judges and independent market regulators not having to get their hands
dirty.

PATHOLOGIES IN THE STRUCTURE OF GOVERNMENT:
WHO SHOULD DO WHAT?

There is an old debate about whether social choices are best left to the
market, the impartial reason of the judiciary, or the processes of
democratic politics. If regulators are thought of as promoting market
efficiency, this can seem to beckon a neat institutional division of labor:
aggregate welfare (agencies), legal rights (judges), distributional justice
(politicians).

It is hardly so simple, however. In the case of competition policy, for
example, efficiency in government requires clarity over whether effi-
ciency in the market is the sole goal; and if so, over how the state will go
about determining whether, say, a merger or trade agreement among
ostensible competitors would promote or impede allocative efficiency.
Should the presumption be that mergers are simply a bad thing if they
lead to concentrations of economic, and hence potentially political,
power; that they should be stopped if they impede competition by reduc-
ing the number of participants in a market below some threshold; or
that they should be permitted so long as they are likely to generate cost
savings, which, prospectively, would reduce prices for consumers? And
who should decide?

In the Principles for Delegation introduced in chapters 5 and 6, I will
argue that high-level choices about goals should be made by legislators,
not by technocrats and not by judges; and in part II I defend that as a
principle rooted in our basic political values. We will see in chapter 7,
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however, that the real world of competition policy regimes does not
measure up. Through the middle of the twentieth century, especially in
the US, doctrine and practice moved from a broad concern with eco-
nomic power to focus more particularly on competition; and from a
bright-lines approach to an analysis of expected consumer welfare. Each
transition was brought about not by an overt change in legislated norms
but rather by judges heavily influenced by developments in economics.

On other fronts, by contrast, such as utility regulation and environ-
mental protection, advanced-economy democracies have frequently
chosen to entrust the strategies for mitigating “market failure” to admin-
istrative agencies rather than relying on the courts to enforce new property
rights created by legislative measures. In terms of a Welfarist legitimation,
the claim has to be that they will do a better (or less bad) job.

These choices are not immediately explicable since, as we have seen
in this and the previous chapter, twentieth-century economists took
very different views on how best to promote market efficiency; on the
relative reliability of courts, regulators, and elected politicians; and on
the separability of efficiency and equity. If institutions, broadly con-
ceived (e.g., private law, a monetary regime, a constitution), are mecha-
nisms for reducing transaction costs across space and time, that doesn’t
help us much unless we are clear about goals and values.

Away from the academy, economic liberalism permeates policy and
political debates about the structure of the state in quite different ways
on either side of the Atlantic. In the US, it is deployed by those prefer-
ring minimal government to argue against regulation and in favor of
private, market-based orderings underpinned by courts enforcing prop-
erty rights of various kinds; but it is resisted by Left liberals who support
regulators under presidential control that pursue efficiency in combina-
tion with distributional and other social goals. By contrast, in Europe
(on both sides of the Channel), delegation to independent agencies has
been seen as a means to pursue efficiency without a taint from quotid-
ian politics.

For those readers not interested in economics and economic theory but
more interested in politics, political theory, or public law, the takeaways
from this chapter should be twofold. First, it must be clear whether the
vaunted independence of IA regimes incorporates (and delivers) inde-
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pendence from business and other powerful private sector actors. Sec-
ond, and more deeply, welfare economics’ focus on efficiency does not
immediately provide an off-the-shelf legitimating blueprint for the
structure of the state; and, in particular, for determining which public
policy decisions should be made by politicians, technocrats, or judges.

Making progress with that is going to be difficult so long as we treat
“agencies” as a monolith. To this chapter’s two-dimensional matrix of
the purposes and functional modes of the administrative state we must
add a third dimension, covering its structure. That, and in particular the
varying degrees to which state agencies are insulated from politics, is
the subject of the next chapter.
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The Structure of the Administrative State

A HIERARCHY FROM SIMPLE AGENTS TO TRUSTEES
(AND GUARDIANS)

When . .. governments . .. pass on their monetary programme to
the central banks, it is the same sort of step as is taken . . . in war,
when political leaders hand over the task of concerting operations
to the military commanders. Broad guidance must be given by the
political leaders, but it is only the military commanders who can
plan and take practical action.

—R. G. Hawtrey, 1922!

In the previous chapter we laid out a 4 x 4 matrix covering the functional
modalities and purposes of organs of the state. They were, respectively,
whether a body is providing services, writing legally binding rules, using
its financial resources and taxing powers to intervene in markets, or
coming to the rescue in emergencies, and whether it serves the purpose
of security, economic efliciency, distributive justice, or macroeconomic
stability. In this chapter, we begin to explore a third dimension, which is
at the heart of our investigation: the degree to which an agency is struc-
tured to operate independently from day-to-day politics. The range of
options is illustrated by the position and norms of the military and the
judiciary, which too often get ignored in general discussions of unelected
power in the administrative state.

THE BIG CHOICES IN THE DESIGN OF A PUBLIC POLICY REGIME
The architectural choices for a public policy regime are broad. Big pic-
ture, the spectrum ranges across two dimensions: whether the legislature

sets detailed rules or only broad parameters for policy; and whether it

'Hawtrey, “Genoa Resolutions,” p. 291.
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delegates implementation to an elected executive or to some other part
of the machinery of government. This can be thought of as a 3 x 3 ma-
trix: who sets policy (legislature, elected executive, agency) and who
implements that policy (court, executive, agency). The cells in the ma-
trix capture the goals and fears of those who care about the structure of
the state. For example, the US laissez-faire Right wants to be in the cell
(Legislature, Courts) and at all costs to avoid (Agencies, Agencies).

Thus, at one end of the spectrum are laws that are applied case by
case through the courts, without any codified elaboration of policy by
the executive branch, which is simply responsible for monitoring com-
pliance and taking enforcement actions (typically prosecutions) to
the courts. For this model to work, the legislation needs to prescribe
mechanically (e.g., a speed limit for driving) or at least in great detail
(e.g., some tax codes). It can be thought of as a world of legislators and
courts: legislators make policy and courts apply it.

That simple description does not hold where, notwithstanding the
same basic legislature-courts structure, legislation sets only vague con-
straints on private actions. This is a world where judges make high pol-
icy through the way they interpret and apply the statutory provisions in
particular cases, establishing de facto precedents. It is, for example, the
world of competition policy (chapters 3, 7, and 14).

Falling around the middle of the institutional spectrum are regimes
where, within the constraints of any legislation, the elected executive is
charged with elaborating general policy on an ongoing basis. Imple-
mentation may fall to a bureau under the executive’s direct and con-
tinuous control or to an arm’s-length delivery agency.

A little beyond that stand regimes where “policy” is delegated to the
executive branch but it relies on an independent agency for the infor-
mation it needs to elaborate and implement policy. Such “information
agencies” include the bodies in many jurisdictions responsible for
compiling and publishing official statistics on economic and social
conditions; and, increasingly, bodies that produce the macroeconomic
forecasts used to help ensure that fiscal policy complies with any man-
dated or optional constraints.

At the far end of the spectrum is a broad family of agencies that are
not under the elected executive’s continuous control and that determine
both general policy and individual cases/actions within their domain of
delegated discretion, which may be either tightly or broadly drawn. Such
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agencies may be subject to varying degrees of ex post influence from the
executive branch or legislative committees or both. I call them “policy
agencies.”

Some are enjoined to fill out the statutory regime with their own de-
tailed rules; some are remitted to apply and flesh out a broad statutory
standard through case-by-case decisions and actions (for example, grant-
ing and sustaining licenses, setting interest rates); and some are given
discretion to choose how to balance their outputs between rule writing
and adjudication.

Overstating somewhat the clarity of the categories I have been de-
scribing, and oversimplifying some functions, they might be repre-
sented thus:

Policy explicitly set by: With elaboration by:

Legislature (without Executive Agency
much subordinate
codification)

Policy imple-
mented (and
fleshed out case

by case) by:
Court Criminal law
Competition policy
in US
Core executive Welfare payments EU-Com competition
policy
US immigration
policy
Arm’s-length Administration of UK delivery agencies  Policy
agency national parks agencies

Legislators and Courts versus Nonlegislative Policy Making

We are interested in a subset of policy agencies: those that are insulated
from day-to-day politics. Setting aside unworthy motives, which we dis-
cuss briefly in chapter 5, the impulse to delegate a policy role to such
arm’s-length agencies revolves around views on the capabilities (abso-
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lutely and relatively) of legislators, courts, the elected executive branch,
and the agencies—on their own and in combination. In other words, the
solutions adopted by our societies are telling us something about per-
ceptions of the capacity of the key organs of the state to reduce the
transaction costs that run through economic and social relationships.

The argument for delegating regulatory policy to agencies or to courts
cannot, for example, be that legislators are congenitally incapable
of casting detailed laws, because that is precisely what they do with the
tax code. Maybe legislators do not have the capacity to produce detailed
laws in as many fields as they want regulated. But then why not make
agency-drafted rules subject to legislative veto (as in the EU)? Do we
believe that legislators would corrupt the substance of draft rules sub-
mitted by expert agencies: that they are more prone to capture?

And where policy is delegated, do we have more faith in one type of
nonmajoritarian institution (agencies) than another (the courts)? Do we
fear, for example, that courts are more likely to substitute their own (in-
expert) view of the substance when adjudicating a dispute over private
rights created by legislators than when adjudicating a challenge, under
administrative law, to a specialist regulatory agency’s rules or decisions?
Conversely, do opponents of delegation to agencies prefer to rely on
judges’ preferences because they have more faith in the adversarial pro-
cess in open court or, quite differently, because they have more leverage
over appointments to the judiciary?

Any set of principles for delegating must address those questions.
One notable theory (the “enforcement theory of regulation”) maintains
that, in balancing whether to resolve problems via court litigation or
regulation, societies have incentives to gravitate toward structures that
maximize the efficiency of enforcement.? While that is part of it, effi-
ciency in policy making is another (the focus here in part I), and the
values we impose on policy-making processes is yet another (part II).
Furthermore, we must avoid treating agencies as though they all have
the same structure. Instead, delegation principles must cater for differ-
ent degrees of insulation from day-to-day politics being appropriate or
necessary.

2Shleifer, Failure of Judges, especially chapter 1, “The Enforcement Theory of Regulation.”
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Policy Agencies with Degrees of Political Insulation

Policy agencies come in three broad varieties: those that are (or, as a
matter of law, can be) effectively controlled by the elected executive
branch; those that are (largely) insulated from the executive branch but
are subject, through various devices, to material ongoing control by
members of the legislature, making them sensitive to legislators’ evolv-
ing wishes and concerns;® and those that, subject to legislative reform
of their enabling statutes, are largely insulated from both the executive
branch and the legislature. Our concern is with the legitimacy in de-
mocracies of the third set of policy agencies, which includes most
advanced-economy central banks.

As I hope is apparent, the spectrum of government institutions is so
rich in theory and so complex in practice that it can seem hard to delin-
eate what is going on. As preparation for articulating an independence
hierarchy, we can gain some illumination from the contrasting relation-
ships with elected politicians of two of the most essential unelected in-
stitutions in any democratic state, institutions that seem too elevated or
embedded to carry the “administrative-state” tag: the military and the
high judiciary.

THE MILITARY: AGENTS

Economic policy and social policy are not remotely the only areas where
important questions arise about degrees of political control. There is a
long-standing debate on military/political relations, grappling with the
existential question of how a democracy can sustain a military capabil-
ity sufficient to defend itself (and protect its legitimate interests) with-
out running an unacceptable risk of the military dominating policy, let
alone turning on its own citizens or even seizing control of the state.
Much of the debate still revolves around the late conservative theorist
Samuel Huntington’s advocacy, over fifty years ago, of institutionaliz-
ing what he called “objective civilian control.” Like Hegel’s “universal

30Ongoing control is distinct from ex ante control and also from a continuing ability to be
heard, which legislators have by virtue of their public platform and legislative power.
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class” of civil servants (chapter 2), this drew inspiration from what
Prussia had gained by developing a corps of military professionals.
With separate spheres of political and military authority, the officer
class’s operational autonomy could and should be maximized so long
as they kept out of politics.* This was to be achieved by having ends
decided by the legitimate political authority, leaving means to the
professionals—the bearers of a distinct military mind-set and culture.

As critics pointed out, echoing Clausewitz’s conception of war as a
political instrument, that left open how to distinguish between ends and
means. Does strategy really begin where politics ends, as Huntington
maintained, or does it shade into high policy when goals are vague
or evolving, becoming unavoidably political in the face of unexpected
losses and costs? Do politicians have a legitimate role in operational tac-
tics when there could be domestic or international political conse-
quences? More generally, how can the relationship between military
commanders and their political masters be professionally comfortable,
whatever its structural norms? Despite the quibbles, however, the basic
precept retains appeal because, in our democracies, it is clear that elected
politicians should decide whether or not to go to war and should deter-
mine war aims, but also that they should listen to the commanders’
advice.

Only a few years after Huntington, US sociologist Morris Janowitz
argued that developments in the technology of war (in his time nuclear,
today also cyber) had blurred the boundaries between military and ci-
vilian skill sets (and, by implication, mind-sets). In a world without
sharply defined spheres, necessary conditions for concord and success
were the military sharing the values underpinning democratic-civilian
control, and reciprocal civilian respect for something like a code of mil-
itary honor.”

Part of what emerges from both lines of thought is the role played by
an ethic or norm of self-restraint. When, in recent decades, tension has
occurred between US presidents and the military high command, it has
been attributed to cultural distance and to an erosion of those older

*Huntington, Soldier and the State. For reviews of the literature, see the appendix in Cohen,
Supreme Command, and chapter 1 of Owen, US Civil-Military Relations.
*Janowitz, Professional Soldier, and “Military Elites.”
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norms, with military leaders stepping out of line to intervene publicly
in political or high policy debates.®

Nevertheless, whatever their frustrations, US politicians have in-
creasingly looked to the military to take on functions that traditionally
belonged elsewhere, partly because it can be easier to get budgetary ap-
proval for the armed forces than for the civilian part of government.”

The Military as Exemplars for Central Bankers?

As will be apparent, a good deal of that picture is germane to political-
central banking relationships. At a surface level, central bankers are
also occasionally criticized for making unwelcome public interventions
(on fiscal policy or politics more broadly). And they are also sometimes
embraced by politicians who would like them to take on more, exploit-
ing a blurred boundary between monetary and fiscal operations (chap-
ters 22-24).

As is evident, however, in the words of early-twentieth-century
British economist R. G. Hawtrey quoted at the chapter head, some
commentators have seen deeper parallels. Politicians are ultimately in
charge. As a monetary Clausewitz might have said, all central banking
interventions in markets are an extension of fiscal policy. The central
banker has specific operational capabilities but operates under some
kind of mandate or guidance. And, it might be added, there is probably
something akin to a central banker mind-set.

There are, though, limits to how far the parallels can be pushed.
Hawtrey’s description is closer to the executive’s relationship with a cen-
tral bank that is not independent. The first half of my thirty-odd-year
career was spent in just such an institution, with the Bank of England
acting more or less as the UK Treasury’s agent in implementing policy
and as a largely private, behind-the-scenes adviser. Policy goals and
guidance were variable; and, despite some acceptance that there were
separate high policy and operational spheres, ministers and their offi-
cials were sometimes drawn into real-time operational minutiae. In

°That this persists is clear from chapter 15, “Reflections,” of the memoir of former US defense
secretary Robert M. Gates, Duty.
’Brooks, Everything Became War.
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equilibrium, there is almost no incentive to relax that kind of ongoing
control when goals are being kept under review, and perhaps not much
incentive to fix goals as that might lead to arguments for looser control.

An independent central bank, by contrast, is very different from the
military. Its goal is unchanging rather than fluctuating with political or
public sentiment, whereas politicians must keep their war aims and mil-
itary strategy under review. And independent central bankers have
more stable operational autonomy than their military peers. In both
cases there is some idea of a dividing line between separate spheres, but
it is formidably hard for politicians to observe any line in matters of war
and security. In military/political relations, there is a special kind of
“equal dialogue but unequal authority,” with political restraint a matter
of prudential judgment rather than a principled norm, given the value
of probing but the hazards in overruling the commanders.?

The Military as Pure Agent

These distinctions become clearer by casting them in terms of principal-
agent arrangements, as recently applied in more analytical accounts of
military/civilian relations.’

The starting point is that, as a general matter, when a principal hires
an agent to undertake a task, the principal’s preferences should prevail.
But they cannot be sure that their preferences will in fact prevail, be-
cause there are obstacles in the way of monitoring and so controlling
what their agent is doing. Thus, a military field commander is liable to
face strategic choices without time to consult. This matters because the
agent might have different objectives based on their own interests or,
even if loyal, a different view as to what is best for their principal. Thus,
the political principal (in the US, the commander in chief) cannot even
know for sure the character and commitments of the individuals ap-
pointed to high command or as key commanders in the field. What’s
more, even if they could somehow know everything about their gener-
als’ prior histories, they still run the risk of a commander seizing the

8Betts, “Civil-Military”; Cohen, Supreme Command, especially chapters 1 and 7.
°Feaver, “Crisis as Shirking.”
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initiative against their wishes, as General MacArthur, an American
World War II hero, was accused of doing during the later Korean War.
Although principals can fire their agents, as President Truman eventu-
ally did MacArthur, it can sometimes be hard for them to determine
whether, guided by their own principles and interests, they should do
so until it is too late.

Subject to one important tweak, that principal-agent (P-A) frame-
work seems like a reasonable way of thinking about the structure of
military/political relations. The elected politicians should be in charge,
even when they change their minds and even when, wisely or unwisely,
they interfere in operational detail. It may not be sensible for them to
do so, but it is their right. And if dissatisfied with military command-
ers, they can fire them."” The commanders are not formally insulated
and, unlike the regulatory policy makers described in chapter 2, do not
have job security.

The tweak is that, in contrast to the most pared-down P-A arrange-
ment, where the agent is simply handed a brief that they are expected to
deliver, military commanders have a responsibility to furnish their
political principal with relevant facts and to provide strategic advice,
especially on feasibility and realism, as goals are framed and reviewed.
Finding the best or a good practical balance in military/civilian relations
amounts, therefore, to individual political leaders reaching a position
of enlightened self-interest, under the shadow of their own electoral ac-
countability to the people. Huntington can be viewed as trying to shape
public expectations and political-community norms around how poli-
ticians should proceed.

That advisory-cum-delivery-agent framework is also a fair represen-
tation of the relationship between the executive branch and a noninde-
pendent central bank. The elected executive is free to decide the
monetary authority’s strategy and tactics, to change its course as and
when they choose, and to dig into operational detail, but answers to the
electorate. Such central bankers want to maximize their influence and,
perhaps, their de facto operational autonomy, guided by and seeking to
insert the central banking mind-set where they believe it should prevail.

0As documented in Ricks, Generals, relieving officers from their command became uncom-
mon for a number of decades in the US. But it was revived by Secretary Gates in his early years
at the helm of the Department of Defense.
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But those standard P-A accounts do not capture the nature of the re-
lationship when, in choosing to grant independence to the monetary
authority or to various regulators, the purpose is formally to insulate
policy from shifting political currents. That takes us to our second ex-
emplar state institution: the judiciary.

THE HIGH JUDICIARY: TRUSTEES VERSUS GUARDIANS

If it is the right of democratically elected governments to intervene in
military decisions, it is manifestly not their right to intervene in the de-
cisions of an independent judiciary. Indeed, that is the point of judicial
independence as a means to underpin the rule of law (chapter 8).

We must distinguish, however, between the courts’ roles in ordinary
law and codified constitutional law. When applying and upholding or-
dinary law, judges are bound to implement statutes enacted by the leg-
islature subject only to any constitutional constraints. Ex post, and
again within any such constraints, the legislature can undo the general
effects of judicial determinations and lawmaking by revising an exist-
ing statute or introducing a new statute. But there shall be no interfer-
ence with the judges in their interpretation and application of the law
as it stands at the time a specific case comes before them.

We cannot, then, think of them as simple agents in the sense of their
being obliged to be sensitive to the shifting wishes of political principals.
A better metaphor would be trusteeship. Whether through a written
constitution or, as in the UK, a very deeply entrenched early-eighteenth-
century ordinary statute, society entrusts judges with the responsibility
of determining and administering ordinary laws with a view to the pub-
lic benefiting collectively from the rule of law (chapter 8). While they
are plainly servants of the people in some general sense, they are more
clearly trustees of the law for the benefit of the people. As the judicial oath
in England puts it:"!

Section 4 of the Promissory Oaths Act 1868. It might be argued that, even when applying
ordinary law, judges are simultaneously acting as guardians of the values of the rule of law. This
relates to the discussion of codified- versus political- versus common law constitutionalism in
chapter 8 and implicitly assumes that rule-of-law values are safeguarded by the judiciary alone.
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I, ——— do swear that I will well and truly serve [the sovereign]

——in the office of — and I will do right to all manner of people
after the laws and usages of this realm, without fear or favour, affec-
tion or ill will. . . . So help me God.

Things are different where the judges rule on the meaning and ap-
plication of a written constitution and can, with finality, strike out un-
constitutional statutes. In effectively setting the rules of the game for
politics and government, and in delineating nonpolitical rights, they are
sentinels for the constitution conceived of as providing the basic struc-
ture and point of origin for a polity’s collective existence and way of life.
Wearing that hat, they might be thought of as guardians. Where rights
are codified vaguely or where multiple rights sometimes have to be bal-
anced (that is to say, traded off) against each other, they have an inter-
est, attending to their own legitimacy, in not drifting too far away from
the evolving values of the people.'?

Under this way of thinking, where, as in the US, the top court has
the final say on the meaning of the constitution and is also the ultimate
court of appeal for ordinary law, it has a split personality (guardian and
trustee), its relationship with the legislature varying profoundly accord-
ing to which hat it is wearing. At least formally, a cleaner separation is
maintained in jurisdictions such as France, Germany, Italy, and Spain
with specialist constitutional courts modeled on the lines advocated by
Austrian jurist Hans Kelsen: alegacy of Austro-Hungary’s early-twentieth-
century decline that became part of Continental Europe’s post-World
War II response to the horrors of fascism and of the nearby totalitarian
communism.” But as time has passed, the ordinary (trustee) courts there
have ventured into the territory of constitutional law, blurring the di-
viding line.1

2Without getting into judicial balancing of basic rights, this is described as reflexivity by
Rosanvallon in Democratic Legitimacy (chapter 8), the argument being that constitutional
courts both structure and reflect society’s political and policy debates, a point made in very dif-
ferent language in Graber, American Constitutionalism.

BStone Sweet, “Constitutional Courts,” argues they are trustees and that courts of ordinary
law are regular agents. I see the former as guardians because they are charged with guarding a
particular conception of collective political life, and the latter as trustees because, unlike regu-
lar agents, they are not at the beck and call of any set of political principals.

1Stone Sweet, Governing with Judges.
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Meanwhile, whether as guardians, trustees, or both, there is no
doubting the power of the judiciary. It is not surprising, therefore, that
in many jurisdictions judges could be described as living under an ethic
or norm of self-restraint, characterized by respecting the institutional
competences of the legislature and executive and, in their extrajudicial
pronouncements and lives, by a convention of staying out of party poli-
tics and conducting themselves discreetly rather than as the celebrities
they could all too easily become.”> While the terms of the respective
self-restraining norms differ, in this the judiciary and military have
something important in common (a vital point we return to, especially,
in the conclusion).

TRUSTEES IN A HIERARCHY OF AGENCIES

The metaphors of principal/agent and trustee help to unpack the sub-
stance and significance of different degrees of independence of agencies
within the administrative state. The least independent of agencies must,
when making decisions, either consult their principal or ruminate
on what their principal wants (or would want if in possession of the
same information and expertise).

By contrast, a trustee must do neither of those things but instead
must deliberate on what is required by their mandate: they are insulated
from influence and power. Although unusual in the scope of their
power, the judiciary is not alone in being in that position. Some agen-
cies of the administrative state, including independent central banks,
are t00.'®

Unpacking the metaphor a little, a trust typically has four compo-
nents that are relevant to us: a settlor, a trustee, one or more beneficia-
ries, and a trust deed determining what manner of decisions the trustee
must or may make in pursuit of what goals (ends) in the interests of
those beneficiaries. For an independent agency created via ordinary leg-

5Kavanagh, “Judicial Restraint.” The classic US account is Bickel, Least Dangerous Branch, a
rather hopeful account of the “passive virtues” of the Supreme Court. For the UK, see Lord Jus-
tice Gross, “Judicial Role Today.”

6Similar points are made by Rasmusen, “Theory of Trustees,” and Driffill, “Central Banks as
Trustees,” although their focus is not legitimacy.
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islation, the settlor is the legislature; the trustee is the agency; in a de-
mocracy, the beneficiary is the public as a whole; and the trust deed is
the law establishing and setting the terms of the regime, the mandate."”

Since I am not the first to resort to the trustee metaphor in discuss-
ing regulatory and other government agencies, it is worth underlining
that, in contrast to the usage of some authors, it is absolutely not a nec-
essary condition that a trustee-agent has unconstrained discretion.!
The mandate (metaphorically, the trust deed) might in theory be open
ended or quite tightly drawn. The key test is that a trustee-agent must
consult only the trust deed (their legal mandate) rather than also the
settlor (the enacting legislature) or the settlor’s successors (today’s leg-
islature) in deciding how to use their powers. An important question in
what follows, therefore, is whether democracy imposes constraints on
how loosely or tightly drawn the “trust deed” for an independent agency
might decently be (chapters 6 and 11).

A Hierarchy of Insulation in the Administrative State

We have now encountered the following hierarchy of state agencies, in
ascending order of independence (insulation from day-to-day politics):

1. Delivery agencies: Bodies under the ongoing control of the executive
branch that do not have policy discretion.

2. Information agencies: Independent bodies that produce information
and give independent expert advice on policy.

3. Executive agencies: Policy bodies that are largely under the control of
the executive branch.”

4. Semi-independent agencies: Policy bodies that are not under the con-
trol of the executive branch but are subject to substantial leverage
from either the legislature or the executive through, for example, fre-
quent conditional budgetary appropriations.?’

7T am grateful to Philip Richards and his former Freshfields colleagues for confirming my
understanding of the broad shape of the law of trusts.

¥The condition I am refuting is assumed in, for example, the survey paper by Stone Sweet
and Thatcher, “Theory and Practice,” and, in places, in Majone, “Two Logics” and Dilemmas.

YBy calling agencies largely under the control of the elected executive branch “executive
agencies,” I am closer to US parlance than UK usage, which applies this term to what I am call-
ing “delivery agencies” (category 1). I find the US meaning more natural.

20This category may exist only in presidential-style democracies.
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5. Trustee agencies: Policy institutions that are highly insulated from
day-to-day politics.

6. Guardians: Institutions that have the final word (or action) on some
elemental underpinning or values of the polity.

The military would seem to be the grandest imaginable combination
or hybrid of categories 1, 2, and 3. They must do what they are expressly
told or what they sincerely believe to be in line with the wishes of their
political principals (“delivery”), but they must advise without partial-
ity, fear, or favor. Away from constitutional law, the high judiciary are
exemplars of trusteeship. They must decide cases on the basis of their
own beliefs about the relevant law and facts.

The question at the very core of our investigation is, What is needed
to warrant putting a policy agency in the trustee category rather than
in either the third or fourth category? On the way, we will bump into
whether an institution within the administrative state could sensibly
be a simple agent for one mission but a trustee for another (relevant for
the SEC) or, like some courts, combine trusteeship and guardianship
(a possible example being the postcrisis ECB).

STRUCTURING TRUSTEE-TYPE INDEPENDENT AGENCIES
WITHIN THE ADMINISTRATIVE STATE

Our high-altitude exploration of the place in society of the military and
the judiciary has helped separate the concepts of subordinate-agent,
trustee, and guardian. But, as was evident from chapter 2’s summary
history, the real-world administrative state is characterized by agencies
with bewildering degrees of independence. We therefore need to say
something about four issues:

o the qualities that mark out a truly independent trustee-type agency;,

o the hazards faced by political principals in delegating to trustee-type
agencies,

o how small design flaws affect incentives to exercise self-restraint, and

o whether it is sensible to try to identify principles for delegating to
trustee agencies across the administrative state as a whole.
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The Essential Characteristics of Independence

We can, in fact, put some structure around chapter 2’s account. Degrees
of insulation from the rough-and-tumble of day-to-day politics can be
boiled down to questions about three key levers, each of which might
be held by the elected executive, the legislature, or both:

1. Do policy makers have control over the use of their instruments (or
are their policy outputs subject to approval or veto by politicians)?

2. Do policy makers have job security (or can they be dismissed on the
whim of elected politicians)?

3. Do policy makers control their own budget and financing (or do they
have to seek frequent approval from politicians, and if so, how granu-
lar are such budgetary approvals)?

To be a trustee-type agency, the answers must be (yes, yes, yes).”!

As a matter of fact (not normative evaluation), apparently similar
agencies score quite differently under these tests. For example, in their
role as rule writers, the EU’s financial regulatory bodies (EBA, ESMA,
EIOPA) fail the first test, since they must clear draft rules with the
Council of Ministers and the European Parliament.

Many US agencies, such as the Environmental Protection Agency,
fail the second test. Since Congress confers legal powers on specific of-
ficers, the heads of executive agencies can seek to pursue their own course,
forcing a president who strongly disapproves to choose whether to incur
the costs of obtaining Senate confirmation for a successor. But they are
hardly as insulated as agency leaders with job security.

The US regulatory commissions (SEC, CFTC, FTC, and so on) pass
the first two tests but fail the third. For budgetary control, it is the fre-
quency that matters. Where an agency has to get political approval for
its funding every year, all of its exchanges with legislators and, indeed,
all of its external actions take place within the shadow of the impend-
ing or live negotiation. The politicians do not necessarily need overtly
to deploy their formal power to prescribe or proscribe in order for
agency leaders to be sensitive to their wishes. On this test, the Financial

ZEspecially in the US, the third question has often been omitted in studies of the adminis-
trative state. But see OECD, Being an Independent Regulator.
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Conduct Authority (broadly the equivalent of the US’s SEC, CFTC, and
Consumer Financial Protection Bureau) is more independent, formally,
than the Bank of England. Each has instrument independence and each
set of policy makers has formal job security, but the Bank of England’s
budget envelope is set by politicians every five years whereas, subject to
public consultation, the FCA sets its own budget (and levies fees from
regulated firms to finance itself).?

Bringing some of those examples together, the degree of variation
across countries becomes apparent. In the area of rule writing for secu-
rities market regulation, ESMA is not independent, the FCA is strongly
independent de jure, and the SEC is in between. As discussed further in
chapter 7, those are striking differences given they have essentially the
same purposes and functions, and sit together as equal members of the
international authority in this field, IOSCO.

That underlines the importance of normative criteria for whether to
grant trustee-like independence, the subject of the next chapter. An-
other set of considerations drives the need for care in how to delegate,
addressed in the subsequent chapter.

Trustees Are Still Agents: Pathologies, Incentives, and Design

Whatever their formal status, political scientists have long argued that
even if not captured by sectional interests, agency officials are liable to
pursue their own interests—whether leisure or power—or their own
conception of the public good (or welfare) at the expense of pursuing
the public purpose as framed and intended by legislators.” That is no
less true of trustee agents than regular agents, but standard P-A analy-
sis applies in slightly special ways.

As economists have documented, any principal-agent problem has
three components: incomplete contracts, adverse selection, and moral
hazard. Most elementally, a principal cannot write a fully state-contingent
contract that determines what should be done in every possible circum-

22The old Financial Service Authority (abolished in the postcrisis shake-up) was in the same
position.
ZFor a review of the political science literature, see Gailmard, “Principal-Agent Models.”
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stance. They are destined to delegate via incomplete contracts.** Indeed,
for trustee agencies the whole point is to delegate some policy discre-
tion: the contract is incomplete by design. The challenge is to confer
discretion only where and to the extent intended.

In a simple P-A relationship, the principal might seek to mitigate this
problem in a number of ways: choosing an agent whom they trust and
believe to share their objectives (an ally, in political scientists’ terms); of-
fering corrective guidance when they don’t like the agent’s choices; re-
quiring advance consultation on big decisions; and regularly updating
the contract. Of those, only a variant of the first possibility is available
for stable trustee-agency regimes.

It is a variant because the trustee’s duty is to the trust deed, not the
settlor: trustees must be loyal to their mandate, not to their principal.
This creates a double-layered problem. First, in the usual way, candidates
to take on the role of trustee/policy maker might pose as something they
are not in order to get the trappings and/or power of the job. Second, the
principal making the appointment has incentives to appoint an ally
whose loyalty is to them, not to the mandate. The two hazards are linked,
potentially deterring well-qualified candidates from applying at all, in
an appointments-process manifestation of what is known as adverse
selection.”

Even where personnel choices are made in good faith and wisely ex
ante, they may prove badly flawed ex post because, once again as in a
simple P-A arrangement, the principal and the wider public might not
be able to observe whether the trustee has walked off the ranch when
implementing policy; there might be long lags in detection. This prob-
lem of hidden actions is known as moral hazard.*®

For trustee agencies, since ongoing control is ruled out, mitigating
these problems depends on the regime’s ex ante design and the effec-

24Hart, “Incomplete Contracts.”

%The classic account, giving its title to the lemons problem, is Akerlof, “Market for ‘Lemons.”
In analyses of delegation, it is commonly assumed that agents know “which type” they are. I doubt
that is true in reality: up to a point, policy makers become “who they are” while in office, shaped by
institutional constraints and culture and by the sequence of events they encounter. Even the
idea that their dispositions are already fully formed is a little far-fetched, especially for people
new to policy making. The point, rather, is that the principal does not know who the agent/policy
maker will become.

*0The classic reference is Holmstrom, “Moral Hazard in Teams.”

3
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tiveness of ex post monitoring. Further, for legitimacy to be achieved
and sustained, any structural solution has to combine institutionalized
incentives to deliver welfarist objectives (the subject of the coming two
chapters) with alignment to our democratic values (part II).

Structure, Power, and Celebrity

While some preliminary illumination of the “whether to delegate” ques-
tion was provided by contrasting the military and the judiciary, some-
thing elemental they have in common sheds light on the depth of the
“how” question: their sheer power. While they also each typically em-
brace an ethic of self-restraint, their incentives to live up to their par-
ticular norm are influenced by structure in subtle ways.

For example, US constitutional theorist and commentator Bruce
Ackerman has argued that some mid-1980s reforms of the structure of
the Joint Chiefs of Staff seemed to create celebrity generals who felt free
to campaign openly for their point of view on military strategy and
priorities.”” In a broadly similar vein, during the 2016 US presidential
election there were overt interventions by a sitting celebrity Supreme
Court justice and a recently retired military chief on the merits of the
candidates. Those were circumstances in which structure failed to pro-
duce incentives congruent with our values—in the case of US justices,
perhaps because with no term limits they seem to plan to retire only
when convenient to “their side” of partisan politics; in the case of the
retired US military, perhaps because of the low barriers to their being
appointed to political office.

We return to the issues of values, culture, and raw power in parts II
and IV since, even if some democratic societies can tolerate celebrities
in the high judiciary and military, it seems undesirable and unsustain-
able in more run-of-the-mill parts of the administrative state. But in the
next few chapters we concern ourselves mainly with the structure of
delegations in welfarist terms.

¥ According to Ackerman, Decline and Fall, chapter 2, the key reform was effected by the
Goldwater-Nichols Act of 1986, which created a leader of the Joint Chiefs, reducing the others to
advisers with impaired rights of access to the National Security Council and the president.
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Principles for Delegation to Independent
Agencies across the Administrative State?

Finally, then, is it sensible to embark on a quest for general principles of
independent-agency regime design that can apply across each of the
regulatory state, the services state, and the fiscal state, and thus across
agencies with outputs as diverse as rule writing, licensing, setting tar-
iffs, operating directly in markets, and a host of other activities?

It might well be thought odd to undertake such an endeavor given
the different issues presented by those various activities of the state. For
many opponents of the regulatory state, the central problem is delegat-
ing power to make legally binding rules, on the grounds that we the
people should elect our lawmakers.?® For others, however, the quasi-
fiscal activity of central banks is more outrageous. There are important
distinctions here. Whereas people and businesses are placed under a
legal obligation to obey regulatory rules, the idea of a duty to obey is
completely irrelevant to the interventions of central banks in financial
markets: the resulting shifts in asset prices and yields are things that just
happen in the world (part IT). But our question goes to why (and on what
terms) a democratic society should allow unelected technocrats to make
discretionary decisions that affect credit conditions and thus prosperity
across the economy. At that level, it is similar to asking why we should
allow unelected technocrats to write rules to make the world a better
place.

Indeed, if the legitimizing conditions for, and so the constraints on,
different types of state activity were materially different, perversity
could result unless the goals of the regulatory, fiscal, and services states
were kept strictly separate. Given that some postcrisis central banks
could intervene to preserve financial stability either by adjusting regu-
latory rules or by intervening directly in the markets, their incentives
to do one rather than the other would be tilted if materially different
constraints, driven by deeply different legitimizing principles, applied
to the two types of state action.

The general issue is by no means limited to central banking. Given
many regulatory agencies combine rule making and adjudicatory pow-

#Schoenbrod, Power without Responsibility.
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ers, it matters whether constraints on different administrative-state
functions can be drawn up in conformity with common legitimizing
principles. That is what we begin to explore in the next two chapters.
How it differs from principled delegation to courts or the elected execu-
tive, the question posed at the close of chapter 3, is deferred until part II.
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Principles for Whether to
Delegate to Independent Agencies

CREDIBLE COMMITMENT TO SETTLED GOALS

Americans have decided . . . [to leave] too many policy decisions

in the realm of politics and too few in the realm of technocracy. . . .
The argument for the Fed’s independence applies just as forcefully
to many other areas of government policy.

—Alan Blinder, Princeton, and former Fed vice chair, 1997*

Having surveyed thinking on the purposes, functional modes, and
structure of the administrative state, this chapter strikes out on our con-
struction of Principles for Delegation to trustee-like independent agen-
cies that are highly insulated from day-to-day politics. Sticking with
part I's welfarist orientation, we first set out criteria for whether to del-
egate and, in the next chapter, advance precepts for how to do so, includ-
ing constraints on delegating more than one mission.? The Principles
for Delegation accordingly comprise the following:

o Delegation Criteria
o Design Precepts
o Multiple-Mission Constraints

EXPLANATIONS OF POLICY DELEGATION: SHORT-TERM
VERSUS LONG-TERM REALISM

Political scientists would say that, irrespective of the field, a political
choice to delegate a policy function reflects little more than a battle of
interests. Among plausible explanations, they identify some that seem

!Blinder, “Is Government Too Political?”
2Thanks to Alberto Alesina for comments on a late draft of chapters 5-6, and to Guido Ta-
bellini for feedback on part of chapter 5.
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less than worthy, such as legislators seeking to shift blame for the results
of uncertain policies, constraining political opponents, and locking in
benefits for particular sectional interests.” Which of those and other
possible motives dominate depends on the current and prospective bal-
ance of political forces among the legislating actors. For example, US
agencies are more likely to be insulated from the Administration if they
were established when Congress and the presidency were in the hands
of rival political parties, known as divided government (part III).*

Likewise, the interaction of similar forces determines, within the op-
tions available under a country’s constitution, how much the delegated
regime is pinned down ex ante and to what degree political control is
exercised ex post through oversight, budgetary approvals, and so on.
If mandates are left underspecified, that is because legislators benefit:
they might lack time or expertise to flesh out the mandate, they might
have more rewarding priorities, or, again, they might wish to shift blame
for policy choices that go wrong onto the bureaucrats. Conversely, where
delegation is combined with a specified mandate, that might reflect
bipartisan consensus around the value of locking in a “moderate” pol-
icy under persistent divided government.”

From our perspective, two things are missing from these accounts.
First, agencies themselves are taken to be relatively passive; their struc-
ture, strategy, and even long-term performance shaped, at inception and
thereafter, by the incentives and relative power of their various political
principals. That picture does not fit with my experience at all, and is at
odds with studies of the occasional influence of, for example, the SEC
on congressional policy.® Agency leaders and staff can be actors, affect-
ing ideas and, sometimes, the shape of legislation. In the words of one

3Fiorina, “Legislative Choice.”

‘Epstein and O’Halloran, Delegating Powers. This finding might not be robust. The classic
exception to executive agencies being established only under unified government is the EPA,
created in 1970 by a Democratic Congress and Republican President Nixon. It matters that the
agency was partly formed through the merger of executive branch bureaus and, perhaps, that
congressional environmentalists were glad to recruit the president to their cause, giving him
some leverage on structure. But my best guess is that the gloss had come off the “independent
commissions” in the decades since the New Deal; see Landis, “Report on Regulatory Agencies,”
for evidence of the shift.

>This applies to the institution of delegation the broad findings of Alesina and Rosenthal,
“Divided Government.” If, however, partisan politicians are rewarded for not comprising, and
voters would tolerate not having any policy regime at all in a particular field, the conclusions
might not follow.

For the SEC, see Khademian, Capital Markets Regulation.
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scholar, it is a two-way street.” (That being so, in accepting appoint-
ment to agencies with vague or incomplete mandates, their leaders must
either have personal incentives to take risks or a desire to insert their
own (or their sponsors’) policy preferences.)

Second and more important for us, the catalog of realist motivations is
hardly conducive to producing enduring legitimacy. Even if political sci-
entists are correct empirically, that does not mean that the resulting struc-
tures are sustainable or conducive to trust in government. There may be
only so much cynicism the electors can take from their governors. The
guiding assumption of this book is that it would be unsafe to assume oth-
erwise. When it comes to constitutional politics and so to the distribution
of government power, realism that does not look beyond the day after
tomorrow is a cousin of roulette, as various Western democracies might
currently be rediscovering in the reaction against technocracy.

We need, therefore, to turn to justifications for (as opposed to expla-
nations of) delegation to insulated agencies. Before coming to the one
that I find most compelling, three other welfare-based cases are re-
viewed: the value of experts, the separation of policy for efficiency from
policy for justice, and the value of technocrats as impartial adjudicators
in policy bargaining among competing interest groups. Each is insuffi-
cient but suggestive.

Independent Experts as Producers
of Reliable Information

The longest-established normative argument for delegation to
technocrats—prevalent among legal scholars, political theorists, and
students of public administration—has centered on the benefits of har-
nessing specialist expertise and of creating institutions with incentives
to establish and nurture such expertise. With the substance of modern
government increasingly complicated, elected politicians would be wise
to delegate functions that are beyond them technically. That was the
basic case advanced in the late 1930s by the high priest of the New Deal
regulatory commissions, James Landis.®

7Krause, Two-Way Street. In the same vein, Carpenter, Forging of Bureaucratic Autonomy.
8Landis, Administrative Process.
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More recently, in arguing that independent agencies as a class com-
prise a fourth branch of government, European political scientist Frank
Vibert emphasized the vital role they play in the production, publica-
tion, and explanation of complex information in societies otherwise la-
boring under the problem of whether to trust information generated
under close political control.’

Rather than making the normative case we are seeking, to my mind
Vibert usefully exposes an important distinction that weakens the “ex-
pertise” case for independent policy making. He rightly says that non-
partisan production and sifting of information can help to engender
trust. But that does not of itself require nonpolitical decision making. It
would be possible to combine independent information production
and publicly transparent advice with political decision making in the
executive branch of government. For roughly half a decade before the
Bank of England was made independent in 1997, UK monetary policy
was decided via such a structure, with the Bank’s analysis published in
the minutes of the chancellor/governor meetings and in its quarterly
Inflation Report.

A more current example would be the independent offices set up in
many countries to advise on the economic constraints facing fiscal pol-
icy. The US’s Congressional Budget Office is widely respected. And the
UK’s Office of Budget Responsibility is a standing rebuttal of the prop-
osition that pure advisory bodies cannot attract people of sufficient
quality and, thus, that decision-making powers need to be granted too
if the benefits of expertise are to be secured.

While it would be hard to warrant independent agencies that were
not reasonably expert, expertise cannot of itself provide the basic moti-
vation for insulating policy making from politics. Indeed, structures
that separate expert advice from decisions might deliver better results
wherever the decision maker needs to tap into the shifting currents and
values of public opinion.

Vibert, Rise of the Unelected.
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Efficiency versus Equity or Fairness

That thought brings forth the Welfarist motivation encountered in
chapter 3. In bold summary:

L. It is fine for a polity’s politicians to delegate the task of making mar-
kets more efficient, since that need not leave anyone worse off and so
is not within the realm of politics.

2. While society needs a social welfare function to guide its decisions
on how to share the gains from enhanced efficiency, that need not
trouble the insulated agencies themselves because they are concerned
only with technocratic mechanics (science).

The underlying thought is that efficiency can be regarded as objective,
scientific, or value-free, in the sense of policy outcomes being assessed
against the benchmark (external standard) of a perfectly competitive
market. By contrast, justice is a different matter altogether, requiring
ongoing debate and choice about how the spoils of growth should be
distributed.

The dichotomy between efficiency and equity that lies at the heart of
this account broadly mirrors, in more analytical terms, Woodrow Wil-
son’s dichotomy between administration and politics (chapter 2). As we
saw, however, it stumbles against the real-world rock of people’s wealth
affecting the choices they can afford to make (and, probably, the pref-
erences they are capable of expressing). At best, this complicates par-
celing out different purposes to nonmajoritarian and majoritarian
institutions on the basis of an efficiency/equity dichotomy.’

The potential separability of efficiency and equity does, however, alert
us to the importance of distinguishing between the arguments for and
against delegating those two types of public policy goal. The legitimacy
conditions for institutions responsible for choices of value or distribu-

0Tn “Regulatory Legitimacy,” Majone starts off by making the same point, but concludes
that the legitimacy of the architectural split holds on the grounds that it is chosen by govern-
ments that are not credit/wealth constrained (Majone, Regulating Europe, p. 295). Apart from
implicitly (but no doubt largely accurately) assuming that the people are not given a say in the
structure of government (see part II), this seems also to assume that independent, efficiency-
pursuing agencies can make decisions without taking into account the distribution of resources;
for example, that it will not affect the responses they receive to public consultations on proposed
efficiency measures.
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tional justice are going to be more demanding than the legitimacy con-
ditions for institutions responsible for efficiency. We might just as well
say that big distributional choices should not be delegated to insulated
technocrats.

That is a constraint on the IA part of the administrative state rather
than a driving motivation for delegating policy directed toward effi-
ciency. It does not address whether we should prefer to have “efficiency
policy” in the hands of technocrats, the elected executive branch, or
courts administering detailed legislative regimes.

Independent Agencies as Neutral
Umpires or Auctioneers

Another possible motivation for delegation to insulated technocrats
injects a normative turn into the rational-choice theorists’ conception
of the policy-making process as analogous to a market (chapter 3).
When summarizing theories of government failure, we saw how a
blithe assumption of legislative efficiency founders on the rocks of im-
balances in the political power of citizens and ineradicable uncertainty
around whether politicians will deliver on promises to compensate
losers.

Paradoxically, the prevalence of such political “transaction costs” opens
up the possibility of a case for delegation to agencies based on the prospect
of reducing the costs of framing policy in those fields where it needs to be
elaborated and implemented over time according to changing conditions.
In this kind of setting, delegation might be warranted where (a) the neces-
sary side payments to reach policy bargains are not fiscal but, instead, are
adjustments to the regulatory or other policies under an agency’s direct
control; (b) identifying and making those bargains requires detailed tech-
nical expertise; and (c) impartiality and policy stability (i.e., credibility) are
enhanced by tying the reputation of the agency heads to a well-defined,
transparent mission (reflecting a social welfare function).

The “policy as bargaining” metaphor is maintained. The agency is not
seen as forming its own view of the public good. Rather, its role is sim-
ply, first, to adopt a sufficiently open process that all interested parties
can be heard at the bargaining table; and second, to build a reputation
for making credible promises.
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What is clear, however, is that of the three conditions for agencies
adopting such a role, all the normative work is done by (c). The politi-
cians themselves have all manner of constitutionally permitted side
payments available to them, including writing rules; and, as already dis-
cussed, they can avail themselves of independent expert advice. Their
deepest problem revolves around making promises that carry conviction.

Indeed, the inability to make trusted promises is the ultimate trans-
action cost in public policy making. The importance of credible com-
mitment is not far short of elemental. And here, at last, we do have
a genuine motivation for independent agencies, provided delegation
to insulated technocrats can be a feasible and effective commitment
device.

THE CENTRALITY OF CREDIBLE COMMITMENT

The terms of the debate about delegation were, in consequence, trans-
formed by the work of economists in the late 1970s and early 1980s on
the problems faced in areas of public policy that require an ability to
make credible commitments (promises that are trusted). A particular
variant of this is known as the time-inconsistency problem, where even
a policy maker whose preferences are stable (the social welfare function
is fixed) can find it optimal to deviate from its promised course."

The problem arises where the best policy choice today depends on
others’ actions and, in particular, their expectations of future policy.
Thus, by living in the floodplain, households might force government
to break a promise not to build expensive infrastructure preventing
floods. More generally, if people act on an expectation that a promise
could be broken, it can prove too costly to do otherwise.

A slightly more complex variant arises where belief in a government
promise would give government reason to break that promise. For exam-
ple, if people chose to invest based on a declared policy of low taxation,
government could gain (in the short run) by taxing capital after all. If
people take policy makers’ incentives into account, the policy promise
won’t be believed.

!"Kydland and Prescott, “Rules Rather Than Discretion.”
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These thoughts became foundational within monetary economics
(chapter 18). If inflation is high and expected to remain so, government
is unlikely to carry through with a policy of low inflation because
getting there would create a recession in the short run. Similarly, if a
monetary authority were liable to exploit price stability to generate more
economic activity, households and firms would not believe the com-
mitment to stability, making it optimal to allow more inflation than
declared. In each of these cases, the expectation of a broken promise
becomes self-fulfilling.

Away from monetary policy, the centrality of commitment—policy
promises being believed and remaining time-consistent—was picked up
unevenly and slowly."? In fact, however, the core insight has wide ap-
plication, leading Princeton economist and former Fed vice chairman
Alan Blinder to wonder, perhaps somewhat tongue in cheek, why vast
areas of government policy were not delegated to independent agencies
modeled on central banks."

Blinder’s question is designed to unsettle us. While most people
would, I think, feel that the thought is wrong-headed, we might struggle
to pin down what distinguishes monetary policy from policy domains
ill suited to delegation to independent decision makers. What, for exam-
ple, should we make of a proposal, aired by British education specialists
during 2015, that setting a national curriculum for schools should be del-
egated to an independent agency rather than decided by ministers, on
the grounds that stability is vital in this area and so policy should not
chop and change with ministries (or even individual ministers)?!*

The Alesina-Tabellini Model: Delegation Criteria

Over the past decade or so, economists working on political economy
have tried to articulate some general normative principles and some
predictions of when sectional interests might stand in the way of their
being realized. In a pair of papers, Alberto Alesina and Guido Tabellini

2In Europe, by the mid-1990s, and at much the same time as the work of his cited earlier,
Giandomenico Majone was highlighting commitment as central (Majone, “Temporal
Consistency”).

13Blinder, “Is Government Too Political?”

“Personal recollection of BBC report of a speech given by a recently retired official.
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analyze the choice politicians face between deciding policy themselves
and delegating to insulated technocrats.”

Alesina and Tabellini posit that politicians are motivated by wanting
to be reelected and technocrats are motivated by professional reputa-
tion. For top officials in important agencies, this strikes me as being
more realistic than assuming, as others have, that they aim to maximize
their agency’s budget or size: bluntly, if you have lots of power, you are
not very focused on achieving prestige through the size of your
workforce.'®

In this setup, politicians aim to do what is needed to get returned to
office, including changing policy course if necessary. Indeed, because
they want the people to feel good (modeled as ex post utility or welfare),
they are prepared to abandon pursuit of a declared objective. By contrast,
since the technocrats’ reputation turns on achieving their publicly
mandated objective, they aim to do so as well as they can, subject to the
effort entailed. As such, they are more likely to stick to a strategic course
designed to deliver the objective over time.”

In a similar vein, in this model, politicians do only as much as suf-
fices to win the election. Thus, if a policy has sizable distributional ef-
fects, their focus is not on maximizing aggregate welfare (the size of the
whole cake) but on ensuring that the majority most likely to return them
to office (as defined by the voting system) are better oft (increasing the
majority’s part of the cake). The technocrat, meanwhile, again simply

15 Alesina and Tabellini, “Bureaucrats or Politicians? Part I,” and “Bureaucrats or Politicians?
Part I1.” The degree of insulation from politics is assumed to be high, so their results are implic-
itly about truly independent agencies (our trustee-type agencies).

!®The classic account of bureaucracy with a budget fixation is Niskanen, Bureaucracy and
Public Economics.

7 As in any model, the assumptions about motivations, together with assumed constraints,
drive the analytical results. So somewhat different results flow in part from assuming that poli-
ticians put some weight on legacy as well as on being reelected (Maskin and Tirole, “Politician
and the Judge”). I prefer the Alesina-Tabellini setup, as I believe that the big areas where politi-
cians care about legacy (winning wars, building the welfare state, reestablishing a market econ-
omy, establishing civil rights, etc.) are not candidates to be delegated to independent agencies.
Within domestic policy, those are often areas where the politician is trying to reorient or embed
emerging values in society (e.g., the New Deal, the deregulation/privatizations of Reagan and
Thatcher), and so do not satisfy Alesina-Tabellini’s criterion that society’s preferences are settled
and stable. Even if politicians do care about their legacy in other areas, they generally need to get
reelected to embed their preferred policy, giving them incentives both to trim any legacy-
oriented goals that are not popular in the short term and to dissemble about the policies they
will pursue (or, if in office, are pursuing).
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pursues the mandated objective. Here, assuming the posited motiva-
tions, we begin to see the normative case for delegating an “efficiency
mandate.”

If, however, a policy has sizable distributional effects but its overall
effect on aggregate welfare is hard to gauge or negligible (so that it is not
a Pareto improvement), the policy is all about making distributional
choices. In those circumstances, the performance of the technocrats
would not be leashed to the mast of an objective measure, and they would
not have the power to make compensating side payments to the losers.
While the technocrat would likely execute a prescribed distributional
policy more faithfully than the politician (because of the commitment
problem), that is the role of a delivery agency rather than the trustee pol-
icy agencies we are interested in.

In my words, the Alesina-Tabellini model points toward delegation
to insulated technocrats being the better strategy where

o the goal can be specified,

« society’s preferences are reasonably stable, as is the underlying envi-
ronment so that it is fairly clear what society’s preferences entail for
policy,

o there is a problem of making credible commitments to stick to a pol-
icy regime, and (consistent with our earlier discussion of efficiency
versus equity)

o there are not significant distributional trade-offs requiring the pol-
icy maker to make big distributional choices.

To this could be added, as implicitly assumed by Alesina and Tabel-
lini, that the policy instruments are confidently expected to work. (Where
there is radical uncertainty about the costs and benefits of deploying an
instrument, having insulated technocrats experiment is less acceptable
than politicians taking risks, because the regime can hardly be one of
credible commitment and because the technocrat’s choices might entail
unexpected distributional consequences that they cannot remedy.'®)

This is contrary to the positive political economy of, among others, Huber and Shipan,
Deliberate Discretion, who predict that uncertainty increases incentives to delegate. Away from
their normative results, Alesina and Tabellini find that, where results are uncertain, politicians
face a trade-off between shedding blame and extracting higher rents if there is a premium for
that uncertainty (e.g., making less effort). By “radical uncertainty,” I mean, by contrast, that
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Although it might initially seem paradoxical, this warrants two quite
different types of delegated regime predicated on the welfare benefits of
credible commitment: (1) agencies that are confined to pure delivery of
detailed instructions (including redistribution), and (2) insulated agen-
cies with delegated power to pursue a monitorable objective (e.g., mon-
etary policy) or apply a monitorable standard. But it does not provide a
warrant for insulating agencies that have discretion to trade off multi-
ple, vague objectives, since they are not solving credible commitment
problems. That being so, it leads to the slightly surprising conclusion
that at a high level (normative justification), a monetary policy author-
ity such as the Federal Reserve has more in common with a social secu-
rity office than with, say, the SEC or the EPA!"

Different Types of Credible Commitment Problem

Although framed in the language of economics, this opens the door to
commitment problems extending well beyond measures designed to
enhance socioeconomic welfare. Society might have others reason for
valuing promises.

Most obviously but also furthest away from the motivation of dele-
gating to a monetary authority, we might want to be assured that the
law in general will be applied consistently to different cases in the inter-
est of fairness. This too is a question of commitment. It does not turn
on the regime itself delivering substantive justice in everyone’s eyes, but
rather on everyone being confident that, within the terms of the law,
they (groups as well as individuals) will be treated in the same way: ac-
cording to the same criteria, with their particular circumstances hav-
ing a systematic effect rather than an arbitrary effect on policy choices
(chapter 8). This is about cross-sectional consistency rather than the

neither principal nor agent knows the average (expected) effect of the instrument or the vari-
ance of its effects, etc.

YDespite a shared stress on commitment problems, this is substantively different from the
thrust of Miller and Whitford, Above Politics, who seek to justify government bureaucracy in
general, even when, implicitly, legislated purposes remain in flux and there is neither a monitor-
able objective nor a detailed instruction manual. Commitment is also included among the
political and administrative transaction costs that drive the themes and results of Horn, Political
Economy.
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dynamic consistency discussed above. It provides a normative justifica-
tion for delegating the adjudication of legal disputes to an independent
judiciary (chapter 4’s canonical trustee agency). The judges help to solve
the commitment problem because, consistent with the Alesina-
Tabellini model, their standing rests, in significant degree, on main-
taining a reputation for impartiality.?

If the potential scope of commitment problems is wide, so are the
underlying drivers. They can be intrinsic to the substance of a public
policy field, as in monetary policy or, similarly, the taxation-cum-
regulation of capital investment projects. They might lie in the vicissi-
tudes of politics, which can prompt divergence from a declared policy
goal in order to prop up or rekindle popularity. Or they might arise
from the exercise of private power over policy makers, whether elected
or unelected.”! Broadly, these three manifestations of the problem of
commitment can be labeled (1) intrinsic time inconsistency, (2) electoral
politics, and (3) sectional capture.

They are each instances of the problem of weakness of the will (akra-
sia, to the ancients).?? Different elements of the Alesina-Tabellini setup
address them. The second and third are mitigated by taking discretion-
ary policy away from politicians who, in the model, need do no more
than satisfy a plurality of voters. The first and the technocratic variant
of the third (regulatory capture) are mitigated by harnessing unelected
policy makers to their reputation for delivering a monitorable objective.
That does not work unless society knows what it wants, and can frame
what it wants in terms that would expose technocrats to reputational
hazard if they shirk or pursue a different goal. In an often used meta-

20 Cross-sectional and dynamic consistency are not divorced. Fairness and impartiality in
legal adjudication has instrumental value by increasing predictability, thereby reducing costs of
uncertainty for individuals and businesses. These are among the values associated with the rule
of law (chapter 8).

“'The second and third seem to be the drivers formally analyzed in Eggertson and Le Borge,
“Political Agency Theory.” For example, would a political monetary policy maker have suc-
cumbed to pressure from powerful lobbies opposing some of the measures taken over recent
years to get inflation back up toward target (chapter 24)?

21t is striking that philosophers have long debated whether it is possible for akrasia to be
rational; see the survey article by Sarah Stroud in the Stanford Encyclopedia of Philosophy. Kyd-
land/Prescott, “Rules Rather Than Discretion,” identify conditions under which period-by-
period optimization can rationally ground departures from a longer-term optimal plan.
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phor, society has to want to tie itself to the mast of a policy goal, which
it does by tying technocrats to the personal mast of their reputation and
standing (chapter 10).

Blinder’s Question: So Why Not Delegate Everything?

In essence, the story so far makes a case for delegating any field with
tempting but illusory quick wins, any that is highly salient with the
voting public, and any that affects powerful vested interests. In that
case, why not, as Blinder asked, delegate much larger swathes of public
policy to insulated technocrats? The Alesina-Tabellini model delivers
an answer in two parts.

The first, to repeat, is that powers should be delegated only if society
has broadly settled preferences and those preferences can be specified
in an objective that is clear and monitorable. Otherwise, there is noth-
ing to commit to and so to monitor the technocrat against. Alesina and
Tabellini cite foreign policy as a field where preferences tend not to be
stable. I would add that that is most obviously true of policy on going to
war and grand strategy (chapter 4), justifying why the military com-
mand can be a pillar of the modern state without being akin to an inde-
pendent agency.

Judging from the temperature of public debate, the same might still
be true of some parts of environmental policy. To insist, as many would,
that the science is settled is merely to expose the failure to carry a
sufficiently broad part of the politically active public and their repre-
sentatives for policy to be insulated from day-to-day politics. Thus, un-
elected environment-agency bosses might care more about their standing
with their political sponsors and tribe than about the wider nonparti-
san standing that can accrue from delivering a mission that enjoys broad-
based support.

The second part of the answer, echoing chapter 3, is that delegation
to IAs should not entail their making significant distributional choices,
which are center stage in much fiscal policy and many other fields. In the
Alesina-Tabellini setup, reserving such issues to politicians is not moti-
vated overtly by political morality or democratic theory, which we come
to in part II. Rather, it is a technical constraint given that the measuring
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rod for non-Pareto-improving policies would be contested; and that only
politicians have power to make the side payments required to bring about
an efficient policy bargain given the distributional issues at stake.

Implicitly, to the extent that a delegated IA regime has distributional
effects, they either are expected to even out over time or, alternatively,
were accepted as a by-product of policy when, reflecting society’s pref-
erences, the goal was chosen by political principals.

IMPLICATIONS OF THE DELEGATION CRITERIA
FOR THE DESIGN OF AGENCIES

The Delegation Criteria outlined above have immediate implications for
the structure of decision making within independent agencies.

First, the decision-making technocrats pursuing “professional stand-
ing” are implicitly senior and visible. This is important: what is not
contemplated are independent agencies in which decisions are in effect
delegated to large groups of junior officials who may give greater weight
to job security, leisure, and so on. Even if their diligence and expertise
is exemplary, they are not each sufficiently visible to accrue reputational
benefits individually, as opposed to collectively doing so from working
for a successful institution.

Second, decisions should be made by experts in the relevant field.
While that seems obvious, it means that delegation to insulated officials
should occur only where society recognizes that there is a body of pro-
fessional, technical knowledge, imperfect though it inevitably will
prove, relevant to delivering the regime’s purposes. That would rule out
some fields, either because there is no recognized body of expertise or
because experts are so few that there is not a professional community.
Furthermore, formally requiring recognized expertise can reduce the
adverse selection problems facing politicians and also constrain the pol-
iticians from appointing inexpert allies, since an expert will tend to
have a professional reputation already.

Third, the appointed policy makers would desirably also have a rep-
utation for truly believing in what they are being asked to do (intrinsic
motivation). Otherwise, they might not care about any reputational
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opprobrium from failing to achieve the mandated objective, freeing
them to use their powers to pursue other goals (moral hazard). For ex-
ample, an in-office professional reputation for making terrific contribu-
tions to the economics of competition policy/monetary policy but for
mediocre policy choices won't deliver the mandated objective if the in-
cumbent cares only about the former. This most obvious of points in real-
world institution building is oddly neglected in many discussions of
delegation.”

Fourth, decisions should be made by a committee whose members
have long but staggered terms. For the decision maker to be indepen-
dent, long terms are necessary (but not sufficient) to help address the
need for credible commitment to a stable policy regime; and to avoid the
appointing principal gaining invisible leverage if the policy maker would
like another term. A committee is needed because, with a single decision
maker, it would be too easy for those making the appointment (the presi-
dent or prime minister) to choose someone with their own preferences
(an ally) rather than society’s preferences as framed in the objective.
Thus, the committee should not be a rubber stamp for its chair. The
members’ long terms should, for the same reason, be staggered.

As a concrete example, when faced with the criticism that quantita-
tive easing (QE) was a plot for central banks to finance governments
cheaply by buying their bonds, and that independence had willingly but
surreptitiously been surrendered, I found that the most persuasive ar-
gument, at least in the UK, was to point out that the Monetary Policy
Committee contained four “external” members who were not part of
the Bank of England’s senior executive. It was nearly always accepted
that they would not have gone along with any such plot and would in-
deed have exposed it. The MPC’s “externals” underpin the committee’s
independence, helping to create a culture where each of the “internals”
can act independently too.

The case for committees rests, therefore, on more than that in many
fields they will make better decisions, or fewer big mistakes, although
there is plenty of evidence for that too.* Provided each member is em-

ZFor exceptions, see Besley, Principled Agents, chapters 1 and 3; Mansbridge, “Selection
Model”; and, much earlier, Pratt and Zeckhauser, introduction to Principals and Agents.

240n committees as monetary policy decision makers, see Blinder, The Quiet Revolution,
chapter 2.
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powered (one person, one vote), they help tie each other to the publicly
set objective.

Hazards around Harnessing the Reputation
of Independent Agency Policy Makers

Beyond those four inferences from the Alesina-Tabellini criteria about
the design of institutions lies a broader, and deeper, issue.

As described, the case for delegation to IAs turns on technocrats
being motivated by professional standing and public reputation. In the
Alesina-Tabellini model, that sensitivity to reputational standing is an
assumption and, like all analytical exercises, the model grinds out the
implications of the assumptions. In the real world, this has to be flipped
around, the assumption becoming a desideratum of regime design, a
normative prescription. Since the posited benefits from delegation are
not reaped unless the policy makers do prioritize the professional stand-
ing that could accrue from persistently achieving the regime’s objective,
the regime needs to be designed so as to give the policy makers exactly
that incentive or priority.

This is taking some important and quite subtle things for granted.
Obviously, it is not just about sticks, as assumed in some “contractual”
models of delegation. But in emphasizing rewards, a very particular
kind of reward is being prioritized. It relies on unelected public policy
makers caring about professional, and perhaps broader public, esteem.
This has to be something that is valued by them in and of itself, not be-
cause they can cash it in for wealth following a successful period in of-
fice, since that would open the door to interest-group capture through
the prospect of lucrative postretirement jobs. Vitally, it is also about
gratification from deferred esteem, not instant or short-run popularity.
The Delegation Criteria rely on such people existing.

They also rely on the culture of a society valuing and conferring re-
gard for successful or dutiful public servants.” If society reaches a point
where it does not give a damn about public service, then either all bets
are off so far as delegation is concerned or agency leaders would have to

»Similar points are made, more broadly, in Pettit, “Cunning of Trust.” Economists have
only recently started to take an interest in culture. For a review, see Alesina and Giuliano, “Cul-
ture and Institutions.”
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care about their reputation only among their narrow peer group. Thus,
the feasibility of an incentive-compatible IA regime turns not only on
technical questions of design but also on the character of policy makers
and the wider society’s culture and values.?®

There is a further twist. Even if our agency leaders are incorruptible,
the dark side of policy makers caring about their professional reputation
is that a regulated community can seek to tame them by complaining or
whispering about them to elected politicians and journalists in order to
damage or undermine their reputation. That certainly goes on. Unwar-
ranted but plausible complaints can amount to a capture strategy. The
construction of a trustee/independent-agency regime needs, therefore, to
allow the policy makers’ professional reputation to rest largely on publicly
observable information rather than clubroom chitchat. In other words,
one of the key assumptions driving the Alesina-Tabellini results, and
hence our Delegation Criteria, requires transparency about what the
agency does and why it does it.

There is, therefore, more to the design of independent agencies than
comes directly out of the Alesina-Tabellini model. Indeed, there is a lot
more to be said about how to delegate.

26The notion of “incentive compatibility” was lodged in economics in the early 1970s by Leo-
nid Hurwicz, stimulating interest in incentive constraints alongside the more familiar resource
constraints (Myerson, “Perspectives on Mechanism Design”). For our purposes, the question is
what is needed for a regime to be incentives-values-compatible, because then it can be legitimate
on grounds broader than results (see parts IT and III).
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Design Precepts for How to
Delegate to Independent Agencies

Agencies differ in two main respects: Can the activities of their
operators be observed? Can the results of those activities be
observed?

—James Q. Wilson, 1989!

Big picture, the previous chapter’s Delegation Criteria might seem to
draw a line between ends and means, a distinction to which we return in
part II. But delegating only instruments does not mean that implementa-
tion of the regime is on autopilot. Trustee agencies exercise discretion
over policy. A judge interprets legislation; a central banker chooses this
month’s interest rate; a competition authority might decide the tests for
when market share is too large. It therefore matters for our purposes that
the Delegation Criteria do not comprise a complete set of conditions for a
delegation to enjoy legitimacy on welfarist grounds. How a delegation is
structured also matters, delivering a regime of constrained discretion.

POLITICAL BALANCE VERSUS INSULATION FROM POLITICS

A deeply flawed starting point would be to think in terms of replicating
the pattern of party politics on an independent agency’s board or com-
mission. If truly independent trustee-type agencies have anything to be
said for them, it is that they might insulate an area amenable to techno-
cratic stewardship from day-to-day politics. There is not much point in
taking elected politicians out of decision making only to reinsert parti-
san politics via unelected representatives of political factions. Where
that approach is taken, the expertise of nominees is liable to become less

'Wilson, Bureaucracy, chapter 9, p. 158.
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important in the mind of the elected executive and legislators making
the appointments than their political allegiance or sponsorship. That
can leave technical expertise concentrated among an agency’s staff, who
find themselves in a contest with “ordinary” board members for influ-
ence with the chair, leading to some staffers themselves being se-
lected on the basis of broad political allegiance.

That probably captures something of the reality in at least some of
the US regulatory commissions, where party politics does seem struc-
turally to be reinserted at board level and where, at least anecdotally,
commissioners voting in line with party preferences has become more
prevalent as US party politics itself has become more polarized. It is illumi-
nating, for example, that the US Federal Trade Commission’s website
describes it as “bipartisan” rather than “independent”; and also that a
number of senior SEC staffers announced that they were leaving soon after
the 2016 presidential election, exposing the extent to which even senior
staff appointments have become partisan. But, then, neither agency is a
trustee-type independent agency on the broad criteria set out in chapter 4.

FIVE DESIGN PRECEPTS FOR DELEGATING TO
TRUSTEE-LIKE INDEPENDENT AGENCIES

Against that background, my suggestion for the how part of IA regime
delegation has five components. In addition to society concluding that
the delegation is substantively warranted and, in particular, does not
entail handing over choices on values or high-level objectives, a regime
should incorporate the following:

1. A statement of its purpose, objectives, and powers, and a delineation
of its boundaries (Purposes-Powers)

2. Prescriptions of who should exercise the delegated powers and the
procedures to be employed (Procedures)

3. Principles for how the agency will conduct policy within its bound-
aries (Operating Principles)

4. Sufficient transparency to enable the delegated policy maker and,
very important, the regime itself to be monitored and held to ac-
count by elected representatives (Transparency-Accountability)
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5. Provisions determining what happens when the boundaries of the
regime are reached during a crisis, including how democratic ac-
countability works then (Emergencies)

We shall come back to these five Design Precepts many times, devel-
oping them as we widen the perspective from welfare and incentives to
values and legitimacy. At first sight they might seem innocuous, but in
fact few existing regimes would survive them unscathed.

By delegating to an independent agency, political principals are
placing trust in the institution and its sequence of leaders. This cannot
sensibly rest solely on believing that the institution and its leaders are
naturally virtuous or loyal to its stated objectives (known as intrinsic
motivation), although that helps. It must also rely on the incentive of the
institution sticking to its task on account of the professional and public
esteem that it, and its leaders, stand to accrue. Philip Pettit has called
this “trust responsiveness,” and I think he hits the nail on the head.?

The importance of external standing has a bearing on which of the
parameters of a regime should be set by legislators, which may be set by
the elected executive, and which can be fleshed out by the independent
agency itself. While the precise division of labor would inevitably vary
across countries/jurisdictions according to the characteristics of their
political constitution and customs (part III), some general precepts are
compelling. In particular, the highest-level parameters should come in
the form of legislation, so that they are hard to change and reflect the
assembly’s view of the public’s settled preferences and purposes.

THE FIRST DESIGN PRECEPT: PURPOSES,
OBJECTIVES, POWERS

Thus, the Purposes-Powers requirement should be met by setting in leg-
islation the agency’s goal (e.g., for a central bank, monetary stability),
its independence, and some constraints in the form of boundaries to the
delegated regime and, hence, to the domain within which it may exer-
cise discretion. The legislature chooses the high-level goals, not the
agency heads who, as unelected technocrats, are not free to impose their

?Pettit, “Cunning of Trust.”
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sense of the public interest. The zone left for discretion is subordinate to
those given goals.

As such, this first Design Precept (DP1) goes further than simply
hoping to recruit “trust responsiveness” by visibly bestowing power
and responsibility in a vague way. It separates the setting of goals from
the control of instruments; that is, an IA should have instrument inde-
pendence but not goal independence.?

The effect is that, in principle, credibility has two sources: warranted
predictability, derived from consistency in the agency’s performance (re-
sults), and normative expectation, based on the goal being set externally
and, crucially, by a higher power invested with legitimacy.* Where, by
contrast, an agency sets its own objective(s) or target(s), it is asking so-
ciety to trust it on the basis of its performance alone—or at least to hold
it to its own promises. The foundations are thinner. Normative expec-
tation puts some flesh on trust responsiveness. In the metaphor we have
used for truly independent agencies, the trustee agency is given a trust
deed that is not open ended.

Perhaps the most essential part of this precept concerns the objective
an IA is required to pursue or the standard it is required to apply, which
acts as a proxy for a social welfare function. The objective/standard
should be monitorable, depriving the agency (and any allies in politics
or the commentariat) of the ability to assert success on the basis of
whatever criteria happen to suit them at the time. An example of a moni-
torable objective is to achieve inflation of 2 percent. An example of a
monitorable standard is to provide liquidity assistance to stricken banks
that can provide collateral that meets certain objective criteria but not
otherwise.’ In either case, compliance with the trust deed can be tracked.®

*The distinction between goal independence and instrument independence has been familiar in
monetary economics for nearly three decades (Debelle and Fischer, “How Independent”). Through
the first Design Precept, I am advocating that it is relevant to independent agencies in general.

*I take this distinction from Hollis, Trust within Reason. It is central to Bicchieri, Norms.

>The latter is equivalent to a provision that an agency must act if it determines that the statu-
tory criteria are met. If, instead, the statute provides that it may act under those conditions, a
monitorable objective is needed to avoid delegating high-policy choices. This is important in
part IV, where the constraints on liquidity assistance are multiplied (chapter 23).

°In some respects, the nearest to my account is Majone, Dilemmas, but there, following one
part of the central banking literature (chapter 18), it is assumed that the trustee is more “conser-
vative” than the political principal (giving greater weight to low inflation); whereas I am holding
that, rather, they must be incentivized to attach themselves to an objective (or standard) set by
their principal.
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For the same reasons, if an independent agency is to have multiple
objectives, wherever possible they should be hierarchical (what econo-
mists call lexicographic), so that the highest-ranked objective acts as a
constraint on separately pursuing any others, and so on. That helps to
deliver clarity and, further, avoids IA policy makers being free to bring
to the table their own personal conception of how to weigh equally
ranked objectives, making them de facto principals.

This first Design Precept applies equally well to any type of delegated
regime, whether it involves writing rules governing the horizontal rela-
tionships of firms and households as part of the regulatory state or, as in
monetary policy, managing part of the state’s own balance sheet as an
agency within the fiscal state. In each case, the legislature needs to decide
and set down broadly what it wants. For regulatory regimes, the objective
might be fleshed out via some kind of quantitative standard that illus-
trates what legislators are after. If, for example, the objective is the stabil-
ity of the financial system, how resilient does society want the system to
be? If the function is environmental protection, what level of emissions is
intolerable? Within the fiscal state, how much of various kinds of risk
may be taken; and could a least-cost constraint be policed?

By combining lexicographic objectives with a quantified standard for
the primary objective, legislators can cater even for possible long-term
trade-offs (say, between financial-system stability and growth, as dis-
cussed in chapter 21).

None of this calls for legislators to cover every possible circumstance
an agency might confront. A regulator could gain material guidance
from a quantitative standard in just one area, with a statutory injunc-
tion to apply requirements broadly consistent with that standard in
other areas after taking into account a range of general considerations
specified in the statute. (Again, that is highly relevant to part IV’s dis-
cussion of financial stability.)

It is worth underlining, therefore, that while specification of the goal
and monitorable objective/standard is paramount for independent
agencies, it does not entail exhaustive detail. Determining whether a re-
gime satisfies our first Design Precept is not a matter of counting statu-
tory words.’

7This is a potential flaw in the method of Huber and Shipan, Deliberate Discretion.
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THE SECOND DESIGN PRECEPT: PROCESSES AND PROCEDURES

The Procedures requirement should also to a large extent be met via leg-
islation, along with precedent-based judge-made-law constraints on the
manner in which administrative power is exercised. This is about the
“who and how” of decision making, in the interests of clarity, fairness,
and, in the case of adjudicatory decisions on individual cases, proce-
dural justice.

Appointments

In the first place, therefore, this Design Precept (DP2) covers which
group within the agency makes decisions on how to use the delegated
statutory powers, how those policy makers are appointed, their terms
of office, and high-level parameters on how they should make decisions
(one person, one vote; consensus; etc.). If the Delegation Criteria drive
some of the substance of these procedural requirements (chapter 5), DP2
provides that they should be part of the law.

That includes a dual key to making appointments and specifying in
primary legislation the broad nature of the expertise that members of
the policy committee must have. Those constraints reduce the capacity
of the executive branch to nominate/appoint people (and of the legisla-
ture to signal that they will only confirm people) who are personally
close to them or share their ideological program but who are inexpert.

Committee Procedures and Reasons

This Design Precept also requires mandatory procedures for consulting
on rule making, due process for the exercise of adjudicatory powers,
and, more generally, giving reasons for decisions. This makes for better
decisions and, provided DP1 is satisfied, can help underpin independence.
For the same reasons, the legislature should not prescribe procedures that
make an independent trustee agency especially sensitive to particular in-
terest groups.® Having to consult widely, hear both sides of a case, and,

8The canonical papers on ex ante legislative procedural control in a US-type system are McCub-
bins, Noll, and Weingast (often collectively known as McNollGast), “Administrative Procedures”
and “Structure and Process.” Their focus is how legislators can use the prescribed procedures to
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crucially, give reasons makes it more obvious if an IA is becoming cap-
tured by particular sections of society.

Even where, in line with DP1], the objective and the powers both seem
clear, that leaves open whether the powers are used in pursuit of the
prescribed objective and only that objective. An easy case would be a
central bank with an inflation target of 2 percent and a power, among
others, to create money by buying government bonds outright. Imagine
that it buys bonds to expand the money supply (lower interest rates) when
current inflation is well above target and, vitally, all measures of inflation
expectations are for inflation to remain well above target over the me-
dium to long term. That would be a clear misuse of power. But what is to
happen in more nuanced cases? The only route through this is for the
agency to give reasons for why its measure—its use of particular pow-
ers—is warranted to pursue its mandated objective. This is a bridge to
our third and fourth Design Precepts on, respectively, operating prin-
ciples and transparency-accountability.

THE THIRD DESIGN PRECEPT: AGENCY OPERATING PRINCIPLES

The third precept, for the articulation of Operating Principles, falls to the
agency itself. Because an independent agency is granted some discretion,
the higher-level specification of its mandate (remit in the UK) is inevita-
bly incomplete. But, as a trustee agency, legislators are trusting it to stick
to its mandate. It is not enough for the statutory mandate to be filled out
only by agency rules or explanations of its individual actions and deci-
sions. An agency should also have high-level principles that bring consis-
tency to its policy decisions, whether its outputs comprise rules, actions
(such as monetary policy settings), or enforcement. For example, con-
sistent regulatory policy is not guaranteed by each new set of rules being
justified in terms of the statutory objective if each set reflects conflict-
ing ways of assessing risks, costs and benefits, or a different view of
how the world works. In similar vein, an independent agency should
also be able to explain the principles that guide its interpretation and
application of its rule-making powers and of its statutory objectives
and constraints.

pursue whatever personal, local, or party goals they might have or whatever favors they might
need to repay. DP2 puts constraints around this technique.
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Such operating principles can underpin the reasons warranting the
exercise of discretion permitted by the regime, helping to make policy
systematic and comprehensible. Not only does that aid predictability
(welfare) and accountability (see DP4), like some of the requirements of
DP2 it can also help guard against capture by sectional interests, as
biased principles would be exposed to view and public debate.

Even though an independent agency should make policy decisions in
committee under one person, one vote (1P-1V), it should endeavor to
agree its operating principles by consensus. Where feasible, that would
help confine disagreements to differences over the interpretation of facts
or the prospective effects of alternative courses of action, reducing the
likelihood of higher-level discord. Indeed, it can help balance the centrif-
ugal forces inherent in 1P-1V systems with centripetal forces, encourag-
ing members to agree on broad strategy where they can. Where, however,
differences of conceptual framework or strategy occur, minority voters
should make clear the alternative principles lying behind their votes.

THE FOURTH DESIGN PRECEPT: TRANSPARENCY
AND POLITICAL ACCOUNTABILITY

If, as the Delegation Criteria posit, the purpose of and warrant for IA
regimes is harnessing policy makers to a monitorable objective that re-
flects an agreed public purpose, then, very obviously, Transparency and
Accountability are vital components of regime design.

Transparency

In many fields, including monetary policy, timely transparency is in-
trinsic to solving the problem of credible commitment, as it helps to
demonstrate that policy is stable or systematic (chapter 18). Warranted
predictability can hardly be achieved if observers cannot see what is
going on.

A quarter of a century ago, US social scientist James Q. Wilson put
some structure around this in a fascinating treatment of bureaucracy.
If his jazzy labels are stripped away, a simple 2 x 2 matrix emerges:
whether or not an agency’s outputs are visible and so monitorable, and
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whether or not the outcomes of its actions are visible and so capable of
being evaluated.” Only one cell of the matrix is suitable for independent,
trustee-type agencies: both outputs and outcomes must be monitorable.

That condition is satisfied less prevalently than might be thought.
While, from the mid-to-late 1990s onward, monetary policy (setting
interest rates to achieve an inflation target) has scored well in many
jurisdictions, the ground has not been so solid when it comes to regula-
tion and supervision of banking (the privately owned and managed part
of the monetary system), a problem central to part IV (chapter 21).

Even assuming transparency in outputs and outcomes, more is
needed. Getting things right by luck is not the same as getting them
right by making broadly good judgments. Hence the reasons and oper-
ating principles demanded by, respectively, DP2 and DP3 are subject to
DP4’s requirements for transparency: they cannot be kept private if a
regime is to operate efficiently.

This is as relevant to cross-sectional consistency—and so to capture
risk—as it is to time consistency and avoiding short-termism. If, under
DP3, an agency has published its operating principles and its actions
(policies, rules, enforcement measures), then observers can identify
any actions that seem to depart from those principles in the interest of
particular groups. The more familiar emphasis, especially among legal
scholars, on procedural integrity—an element of DP2—as a bulwark
against arbitrary power is insufficient to address capture risk. Even if, as
with the courts of law, proceedings and decisions are public, capture
can go undetected unless policy is, in addition, set according to articu-
lated principles. That, of course, helps explain why judges give reasons
and place weight on precedent in their interpretation and application of
the law.

In a nutshell, if the mechanism through which delegation delivers
credible policy commitments revolves around harnessing the value
technocrats attach to their reputation, then various audiences need
enough information to judge whether or not they actually are stick-
ing to their commitments. If they are not, their reputation can suffer
through “audience costs” (chapters 9 and 10).

*Wilson, Bureaucracy. His four classes, for each of the matrix’s cells, were termed production
agencies, procedural agencies, craft agencies, and coping agencies.
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As put, the monitors could in principle be everyone and anyone. But
care is needed here. In some other fields, real-time transparency might
sometimes have to be suspended; for example, it would be perverse to
announce that a bank is required urgently to cut back particularly risky
exposures if uncontrolled forced sales are likely to bring on disorderly
failure with significant social costs. To avoid that without sacrificing
monitorability, it becomes important to distinguish transparency from
accountability.

Political Accountability

By “accountability,” I mean political accountability: to the elected legis-
lature that creates and delegates to the agency. Transparency enriches
wider public debate on the regime and its stewardship, and that helps
politicians in their oversight function, but the agency is not formally
accountable in my view to specific sectional interests or individual
regulated firms.” At its most basic, this is because, for trustee-type agen-
cies free to make choices in the face of political or sectional opposition,
the most important kind of output from the accountability process is
change to the regime itself, whether amendment or wholesale repeal."
This underlines the need to separate, on the one hand, account-
ability for the regime itself, lying with politicians, and, on the other
hand, accountability for stewardship of the regime, lying with the IA.
That, indeed, is entailed by the distinction the Purposes-Powers pre-
cept makes between goal independence and instrument independence,
driven by the need to harness independent agencies to clear objectives
that they cannot change. Unless the goal/instrument distinction is in-
scribed into an IA regime, when things go wrong the public would face

0This is a particular application of the definition of accountability in Bovens, “Analysing
and Assessing Accountability.” It differs from that in Scott, “Accountability.” As I use it, “politi-
cal accountability” can combine what Jeremy Waldron, in “Accountability,” has called “forensic
accountability” (but without sanctions) and “agent accountability”; the former because, under
DPI, the independent agency is assessed against a monitorable standard and the latter because
the accountability is to the legislature that created the IA regime and that sustains its existence.
In holding an agent to a monitorable standard, principals are in a position to assess the contin-
ued value of the standard that they set.

UThis implicitly assumes that IA regimes are not constitutionally entrenched or, roughly
equivalent, that IAs are not a fourth branch of government. Whether that stands up is examined
in part II.
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serious problems in knowing who to blame for what—poor design or
poor implementation—and in responding to debates on possible lessons.
Under DP4, political principals must be accountable for the regime it-
self (precisely who varying according to the system of government,
part III).

For each of those two dimensions of accountability, there are feasi-
bility requirements: the modalities must exist, be used, and be widely
understood. Most basically, there need to be fora where oversight by the
legislature can be exercised. This is not trivial: as discussed in chapter
2, doubts about how precisely that could be achieved partly drove Tory
opposition to Bank of England independence in 1997-1998.

Nor, however, is it enough. Legislators need incentives to do their
oversight job in the public interest rather than to suit their own narrow
interests and priorities. Here, transparency reenters. If the outputs or
outcomes of an IA policy regime are (even with a lag) invisible or if the
connection between outputs and outcomes is obscure, legislative over-
seers are in effect given free license to pursue whatever matters they
wish in their public hearings and to claim whatever shortcomings or
triumphs suit their own purposes. Just as it is vital to harness the incen-
tives of agency leaders to the public good (in the specific sense of the
statutory mandate), so it is likewise necessary to harness the incentives
of legislative committee overseers to the public-good task of overseeing
IA regimes professionally.

This gives agencies themselves, as legitimacy seekers, incentives to
adopt transparency but, whether or not they see that (part II), it warrants
the fourth Design Precept on instrumental Welfarist grounds, our
focus here in part I.

THE FIFTH DESIGN PRECEPT: EMERGENCIES

The first four Design Precepts might seem exhaustive, but the fifth,
Emergencies, takes us into different territory. Its importance was put be-
yond doubt by the protests that met some of the innovations used to
contain and subdue the 2008-2009 financial crisis (part IV).

For our purposes, a crisis can be thought of as a state of affairs very
damaging to public welfare where the authorities are not equipped to
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respond, one reason being that they are not empowered to do so. Good
(within-regime) contingency planning shifts out the boundary between
the normal and the exceptional, and the period following a crisis should
be used to fill in gaps in those plans as lessons are learned. But a truly
complete contract will never be written down (chapter 4): the world is
not about to stop surprising us.

That being so, an IA’s political principals should lay down a process
for decision making in unenvisaged, emergency contingencies. It would
in effect be a “pause” or “regime-shift” button that could be pressed
when the boundaries of an agency’s powers are reached and its contin-
gency plans exhausted but it is latently capable of containing or miti-
gating the evolving mess.

Few central banks entered 2007-2008 working within regimes that
determined what process to follow when they ran out of road, entering
unchartered terrain on monetary policy, liquidity policy, and credit pol-
icy. That was one source of the subsequent anger, criticism, and worries
about their legitimacy. But, among independent agencies, they are not
alone in this.

DP5 could, in principle, be satisfied by in-crisis political controls that
are either ex ante or ex post. They would be ex post if the political au-
thorities had to approve actions case by case during the crisis, amount-
ing to a suspension of independence. They would be ex ante insofar as
the political authorities get to reset the regime in a forward-looking way
for the duration of the crisis, leaving its operation to the agency. There
should be no ambiguity between which of those approaches is adopted.

A crisis often also requires cooperation and, not infrequently, coor-
dination across different authorities. Whatever arrangements are em-
ployed to that end, there should be zero ambiguity as to whether an
independent agency’s independence remains intact or is suspended.
Where the latter, the suspension should be effected under a legal power,
and transparently.

Those few remarks do no more than skim the surface of a deeply
problematic area, one that preoccupied political theorists through much
of the twentieth century: when, if at all, can the state legitimately sus-
pend or set aside the rights of individuals and businesses that prevail in
normal times? In part II we discuss the implications of liberal democ-
racy for the exercise by independent agencies of emergency powers
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(chapter 11); in part III how the details of the problem vary across dif-
ferent constitutional systems (chapter 16); and in part IV how central
banks and financial regulators could learn from military/political struc-
tures (chapter 23).

CONSTRAINTS ON MULTIPLE-MISSION AGENCIES

Up to this point we have implicitly assumed that an agency has only one
mission. But that is not true in the real world. For example, many inde-
pendent central banks are now responsible for both monetary policy
and prudential supervision of the banking system; some economic
regulators cover both utilities and broader competition policy; some tele-
com authorities regulate content as well as the economic terms of trade.
The question is under what conditions, if any, this should be allowed.

A case made against multiple-mission agencies is that they are liable to
prioritize one mission ahead of the other(s), notably if the effects of one
are more easily observed and more highly valued by the public/politicians.
The insight is not old: much was made of it in, for example, Wilson’s
Bureaucracy. It has also been investigated by academic economists, who
have given structure to the argument by modeling it in two ways: where
the technocrat is rewarded with money and, nearer to our interests, where
they are motivated by career concerns.'” However modeled, multiple mis-
sions are revealed to be hazardous, and the hazard increases with the
fuzziness of each additional mission.

Whether drawing on social scientists’ observations or formal eco-
nomic analysis, in recent decades the solution that gained traction was
to allocate each delegated function to a different agency. For a while,
indeed, this became a tenet of faith among executive branch policy
makers influenced by the New Public Management movement: better to
have many agencies each accountable for only one mission.

The precrisis Federal Reserve would be regarded by not a few com-
mentators as emphatically validating the theory and, at some cost to

2For a recent study of performance problems, see Carrigan, Structured to Fail? On theory, see
Holmstrom and Milgrom, “Principal-Agent Analysis” Tirole, “Internal Organisation”; and De-
watripont, Jewitt, and Tirole, “Economics of Career Concerns.” In those papers, the policy maker
is implicitly a single person, unlike IAs that comply with the Multiple-Mission Constraints.
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society, the pitfalls of combining in one agency functions as apparently
disparate as monetary policy and bank supervision. With the top brass
selected according to their expertise in monetary economics and/or
forecasting the path of the economy, and with the level of interest rates
massively salient, the incentive of policy makers to bolster their profes-
sional reputation coincided with their personal inclinations to devote
their efforts to the subjects that most interested them. Staffers took the
message, with supervision of banks becoming a relative backwater for a
couple of decades. Or so it is sometimes suggested.

The fate of the UK’s post-1997 regulatory architecture offers a differ-
ent cut on the same set of issues. Consistent with the policy prescrip-
tions drawn from the theory, the regulation and supervision of banks
was separated from monetary policy. The Bank of England was still de-
scribed as contributing to financial stability, but there was no statutory
responsibility or objective; nor were any powers conferred (other than
its inherent capability to be the lender of last resort once a crisis broke).
All financial regulatory functions were located in one agency, the FSA,
an “integrated regulator.” It is unclear whether UK legislators thought
of the FSA as a single-mission agency, but as a matter of fact it had four
statutory objectives, in which stability was at best implicit (chapter 7).
The following outcomes seem consistent with the theory. FSA neglected
stability relative to its more salient consumer protection objectives; and,
as is now conventional wisdom, the Bank of England did not give
enough attention to financial stability relative to its own more salient,
empowered, and monitorable monetary policy function. But somewhat
at odds with what is assumed by public administration commentators,
it turned out that the various UK authorities did not inhabit hermeti-
cally sealed zones but needed to cooperate during the crisis. They initially
struggled to do so.

It looks as though the theory fares better than the practical prescrip-
tion. Yes, there are incentive problems in multiple-mission agencies. But
I am unconvinced that single-mission agencies can be a robust solution
in all fields. As with any structural model, the theory’s results depend
upon its assumptions, and so the architects of government structure
need to ask whether the assumptions are sufficiently rich or realistic be-
fore reorganizing the world in their light.

What the theory potentially neglects are circumstances where one
mission cannot succeed without the success of another and, crucially,
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where each relies on a common information base and analysis. Where
those conditions prevail, the case for separation is weakened if incentives
impede the smooth flow of information and analysis across institu-
tional borders, as they often do, and/or if one or both of the agencies
finds it difficult to build human capital in the field it relies on but is not
responsible for.

This leads me to depart from what became, for a while, the reflex pre-
scription for the architecture of the regulatory state. Instead, we need
to identify conditions under which an agency might be responsible for
more than one function while also seeking to overcome the incentive
problems of multiple-mission agencies. The answer lies, I believe, in
careful design of internal policy-making structure. We accordingly sug-
gest the following supplementary constraints on legislators creating
multiple-mission agencies:

1. An independent agency should be given multiple missions only if (a)
they are intrinsically connected, (b) each faces a problem of credible
commitment and meets the other Delegation Criteria, and (c) it is
judged that housing them under one roof would deliver materially
better results.

2. Each mission should have its own objectives and constraints, consis-
tent with the Design Precepts.

3. Each mission should be the responsibility of a distinct policy body
within the agency, with a majority of members of each body serving
on only that body and a minority serving on all of them.

4. Each such policy committee should be fully informed on the debates
and deliberations, as well as the actions, of the others.

The third principle does the work in addressing the standard worries
about incentives. It is designed to address the risk of “shirking,” since
most members of any policy committee (or chamber, as they are some-
times termed in adjudicatory agencies) would be responsible and ac-
countable for only that mission. And it is designed to mitigate that risk
without vitiating the very case for combining the missions within a sin-
gle agency, through a minority of members being in a position to weigh,
and so air, issues of consistency and, where necessary, coordination.

As the examples of the Fed and the Bank of England have suggested,
these Multiple-Mission Constraints (MMCs) are very important to part
I'V’s investigation of the postcrisis central banks. They imply, among
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other things, that independent monetary authorities should not take on
discretionary policy functions where their authority is subject to ongo-
ing political control, an issue to which we return more than once.

THE PRINCIPLES FOR DELEGATION AS A PACKAGE

We have now completed our initial account of the Principles for Dele-
gation, comprising the Delegation Criteria, the Design Precepts, and the
Multiple-Mission Constraints. Although there is much to come, a few
things already merit underlining.

Gomplementarities and Potential Conflicts

First, the five Design Precepts (and the MMCs) have to be seen as a
package: one designed to mitigate both the adverse-selection and moral-
hazard problems inherent in any regime of delegation, and to address
the inevitable incompleteness of the trust deed. We have seen that there
are complementarities. There are also potential conflicts, perhaps espe-
cially between DP2 and DP4. In particular, there is a risk that legal du-
ties, under DP2, to consult widely and take proper account of the views
of the regulated and wider public could lead to very complicated rule
books that defy public comprehension, violating DP4. As it is necessary
to comply with both of these Precepts, DP4 should constrain how opaque
consultation papers or even rule books themselves may become. That
would entail changes in some jurisdictions, as discussed in part III.

The Centrality of Transparency

Second, we have identified a variety of drivers for transparency:

o The political principal (legislature) should demand transparency in
order to help tie its trustee agent’s policy makers to the mast of their
public professional reputation, the fulcrum on which the “politicians
versus technocrats” distinction turns.

o The legislature and the agency should desire transparency where it
enables the public and businesses to make reasonably informed judg-
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ments about the course of policy, aiding efficiency through war-
ranted predictability.

o The public and the legislature should demand transparency from the
agency in order to enable public debate on the IA’s stewardship.

o The public and the agency have an interest in transparency, as it in-
creases the incentives of legislators to conduct to-the-point oversight
of the agency and the regime more generally.

A Regime of Ex Ante Controls:
Is Political Override Ruled Out?

Third, if they applied the Principles, politicians would exercise control
largely through design, coupled with their ongoing ability to change or
repeal an TA-regime. This emphasis on ex ante rather than ex post con-
trol is very important. For a trustee-type agency, political control should
not be applied ex post through mechanisms such as an annual condi-
tional approval of budgets that set out what the agency may or may not
do or, more broadly, giving policy steers. Such measures amount to re-
drawing the terms of the mandate. And even if legislators never, in fact,
go that far, a capability to do so can make—and can be intended to
make—an agency sensitive to the shifting preferences of politicians and
political parties, which would cut across the purpose of IA regimes
being for the legislature to tie society to its desired mast. Such ex post con-
trol mechanisms may be optimal for some types of agency regime, most
obviously where legislators do not know or cannot agree on a clear objec-
tive, but not for IA regimes as presented and motivated here (chapter 10).

This sets up a nice question: do the Principles absolutely rule out stat-
utory provisions enabling political override or special approval of an
independent agency’s decisions or actions?

I do not think so, in fact. What matters for any override is that it be
transparent, subject to legislative scrutiny, constrained by clear criteria,
and in practice rare. For example, a regime that empowers the elected
executive branch to override an IA decision/action on prespecified
grounds of “national interest” hardly qualifies independence in normal
circumstances. Similarly, for actions requiring special political approv-
als, what matters is that they should be contemplated only where the
purpose of a regime could be pursued best by departing from the
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monitorable standards typically constraining the agency; require a
judgment on what degree of social cost is tolerable; and be rare in
practice.®

SUMMING UP

This and the previous chapter have set out a first statement of Principles
for Delegation to trustee-type agencies. The suggestion is that legisla-
tors should not create and delegate to truly independent agencies
unless the Principles are satisfied.

They are meant to be general, applying to all and any independent-
agency regime, whatever the nature of their outputs or field; that is to
say, the regulatory state, the services state, and the fiscal state. Wrap-
ping up part I, the next chapter explores what difference that might
make in practice.

13 As such, statutory provision for exceptional approvals is probably more important where
an IA regime is framed in terms of monitorable constraints on individual actions/decisions
(e.g., least-cost resolution of banks, with the purpose of preserving stability) rather than in
terms of a monitorable objective that stands for the purpose (e.g., monetary policy directed to a
quantified inflation target). This is relevant to the discussion of the lender of last resort in part
IV (chapter 23).
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Applying the Principles for Delegation

The current rationale given by most economists . . . is that we
regulate for reasons of allocative-efficiency, or to reduce dead-
weight loss. . . . Most Australians would, of course, be surprised by
this. They think we regulate to make sure that the owners of
monopoly infrastructure do not take advantage of their position
and “gouge” consumers.

—Chair, Australian Competition and Consumer Commission, 2012!

There are three big issues concerning the Principles for Delegation to
truly independent, trustee-type agencies: their democratic credentials
(the subject of part II); whether they could fit with the constitutional
structures and political norms of various advanced-economy democra-
cies (part III); and what practical difference they could make to the ad-
ministrative state, which is the subject of this chapter.

Practically, the Principles pose a series of questions, most notably:

o Are some agencies more independent (insulated from political cur-
rents) than they should be, given their mandate or design?

o Are there any agencies that, given their social purpose, might usefully
be more independent if they complied with the Design Precepts?

FALLING SHORT OF THE PRINCIPLES FOR DELEGATION

On the first question, an IA agency regime could violate the Principles
for Delegation in a number of ways, the gravity of the problem and the
availability of remedies depending on how.

Where the policy field satisfied the Delegation Criteria but the insti-
tutional structure fell short on some of Design Precepts 2-5, the agency

'Quoted in chapter 2 of Decker, Modern Economic Regulation, p. 24.
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itself could take remedial action, including pressing for more active leg-
islative oversight, as some EU agencies did a few years ago.?

A problem with the articulation of goals (DP1) would go deeper, and
could be fundamental. Without a clear and monitorable objective, an
independent agency’s legitimacy would be precarious, since it would be
left making high policy, defining its own success criteria. If guided by
the Principles, its leaders should highlight and help reduce the problem,
as a matter of expedience as well as, if you prefer, political morality.
Adopting a strong form of the third Design Precept, the agency would
set out how it interprets and plans to apply the statutory mandate. Since
it would be substituting for the legislature, it should encourage active
public debate on its conception of the mission. For example, when in
2012 the Federal Reserve took the important and welcome step of pub-
lishing how it defined “price stability” and “full employment,” it would
have been better to invite public discussion rather than simply making
a declaration of policy.

An order of magnitude worse is where an independent-agency pol-
icy regime is unable to meet the Delegation Criteria because society’s
preferences are in flux, the goal intrinsically indeterminate, or big dis-
tributional choices unavoidable. No cure would be available to the
agency. The greater the number of such agencies, the greater the risk of
a cumulative corrosion of public trust in our elected governors and the
system of government more generally. Ideally, expert technocrats would
decline to serve. Alternatively, they could subordinate themselves to
politicians, putting the law and political morality at cross-purposes.

Using functional examples drawn from the fiscal state and the regu-
latory state, the next few pages aim to highlight how the Principles
might help to clarify the issues around delegated regimes with different
degrees of insulation and specificity. The main case study concerns the
design of securities regulators, which started out, not quite a century
ago, as a mechanism through which politicians could explore how to
strike a balance between fairness and efficiency in financial markets. In
the postcrisis world they could also help to preserve financial stability,
but that might warrant greater insulation from politics in order to make
their commitment to stability credible. How this is resolved will affect

*Busuioc, European Agencies.
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the gravity of the problem of potentially overmighty central banks since
the less market regulators contribute to preserving stability, the more
central bankers will find on their desks and so the more powerful they
will be.

THE FISCAL STATE: AGENCIES THAT DIRECTLY
AFFECT THE STATE’S BALANCE SHEET

We typically think of fiscal policy as being wholly under the direct con-
trol of elected politicians since they decide spending programs and tax
policy. In fact, it is not quite so straightforward. The balance sheet of
the state—its obligations and claims—is also affected by the structure of
the government’s debt; by any guarantees provided to households or
businesses; and by any loans extended or investments made. In many
countries all three of those functions are placed in the hands of agen-
cies, with greater or lesser insulation.

During the past quarter century, the period over which many coun-
tries erected their regulatory state, advanced economies have been
delegating the management of the government’s debt to a specialist,
arm’s-length debt management agency (DMA). In some countries,
famously the US, private sector loans to households to finance the pur-
chase of homes are underwritten by a government agency in order to
subsidize home ownership. And many countries have agencies that un-
derwrite the financing of external trade, sometimes through export-
import banks.

Each of those delegated functions is exposed to the full gamut of
principal-agent problems.

Debt Management: Executive Agencies in the Fiscal State

The goals of government-debt-management agencies are typically purely
financial: to minimize (and to control variability in) the cost of servic-
ing the debt over the medium to long run. A political principal might,
however, favor a pattern of debt issuance that minimizes debt-servicing
costs in the short run, in order to create fiscal space for near-term projects
helpful to their political base. In case that be thought fanciful, precisely
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this hazard appeared very briefly in the UK during the mid-1990s, when
the public finances were under some pressure. During that period, I
ran the Bank of England unit that implemented the government’s debt
management policy (it was transferred to an agency during the 1997-
1998 reforms). I vividly remember a call from my Treasury opposite
number to say that another department was floating the idea of issuing
zero-coupon bonds. As well as dispensing with the need for cash to pay
coupons, the greater attraction was that, under then accounting conven-
tions, the public finances would not register any debt-servicing costs at
all. The idea was not taken up, but there was a moment when civil ser-
vants plainly wondered whether it would prove irresistible to their po-
litical bosses.

In short, elected politicians face a bit of a problem in committing to
a stable and prudent debt management strategy because their expected
life in office is so much shorter than the life of the debt. But leaving
things to an unconstrained independent agent presents different vari-
eties of mischief. At one level, an autonomous debt manager might be
captured by the securities dealers that distribute and make a secondary
market in their debt, becoming overly sensitive to concerns about short-
term market liquidity or to the industry’s interest in derivatives being
used. At another level, if the agency has discretion to make big strategy
decisions on the structure of the debt, they will be making choices on
the distribution of the debt burden between today’s generation and
future generations of taxpayers.

The Principles for Delegation help cut through these hazards. Even
though there is a problem of commitment, it is not sufficient to warrant
delegation to an independent agency on anything other than very tight
terms. Strategic debt management decisions that materially influence
the distribution of fiscal costs and risks across generations should not
be delegated: strategy belongs to the political principals and should be
published so that investors, traders, commentators, and the public can
observe changes in course.

Opverall, that renders a DMA more like an executive agency-cum-
independent adviser than a truly independent trustee-type agency. The
Principles identify a reason for that: distributional choices.
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Policy Agencies That Are Part of the Fiscal State:
Mortgage-Market Support

The second type of fiscal state agency is more challenging because it in-
volves the combination of a public policy mission (e.g., promoting
home ownership, exports) with a capability to materially affect the pub-
lic finances. It is not hard to get more of something in the short run
(mortgage lending, say) if the subsidy is big enough. If, however, the sub-
sidy is extended via guarantees (or loans), the costs to the public purse
are uncertain because the incidence, severity and circumstances of de-
fault cannot be known in advance. Unexpectedly high costs will con-
strain other projects. If, further, today’s targeted subsidies increase the
amount of debt incurred by households or firms, they might contribute
to a drag on growth or even a systemic crisis in the financial system or
across the economy as a whole. The role played in the Great Financial
Crisis by state-sponsored US housing agencies (known as Fannie Mae
and Freddie Mac) and by the German Landesbanks testifies to those
risks.

Standard principal-agent problems infect these functions. Left to
elected politicians, it can be attractive to broaden the subsidy during the
good times to ensure that as many electors as possible are benefiting
or, at least, not feeling left too far behind.? But delegating to unelected
tenured officials is no solution if they are remunerated on the basis of
volumes or some measure of short-term profits. Trying to get reelected,
trying to get reappointed, and trying to get rich can induce broadly
similar policy choices.

Again, the Principles help. Among other things, any “trust deed”
would need to avoid the lure of short-term riches and specify a standard
for how much risk can be taken. Something akin to that already pre-
vails in central banking: how much risk should be taken in implement-
ing monetary policy and acting as the lender of last resort (part IV). The
same broad approach, of elected politicians determining the risk enve-
lope, should apply to other parts of the fiscal state. The issue cannot sim-
ply be handed to unelected independent regulators.

*On just such incentives helping to brew the US subprime mortgage crisis, see Rajan, Fault
Lines, chapter 1.
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But something like that occurs in the US, through a remarkable con-
junction of regulatory and quasi-fiscal powers. As a result of the crisis,
the financial risks taken by Fannie Mae and Freddie Mac in pursuing
their mandate are now subject to controls set by and approvals from the
Federal Housing Finance Agency, an independent agency formally in-
sulated from both the president (“for cause” protection) and Congress
(no annual budget appropriation).* The de jure insulation from day-
to-day politics might help protect against some of the temptations and
excesses of the past. Contrary to the Principles, however, the agency has
only a single policy maker and multiple objectives, requiring it to trade
off purpose (widening home ownership), fiscal risk (how much Fannie
and Freddie might lose in bad states of the world, such as recessions),
and the stability of the financial system. Instead, according to the Prin-
ciples, an insulated regulator should not be free to determine how much
risk the public purse incurs via guarantee-and-securitize programs or
effectively to decide levels of leverage in household balance sheets with-
out an externally given monitorable standard. Also, it should have
ranked objectives: for example, a constraining responsibility for finan-
cial stability. None of this is so.

Agencies for Orderly Resolution of Distressed Financial Intermediaries

In some ways a happier example, at least in some jurisdictions, is the
institution of the “resolution agency,” highly topical since the 2008-2009
phase of the crisis. Having developed in the United States over the past
eighty-odd years and now incorporated in the EU and elsewhere as the
guarantor of retail deposits and as the agency that can put its own bal-
ance sheet behind distressed-bank takeovers in order to maintain the
provision of payments services without interruption, resolution agen-
cies plainly inhabit the fiscal state. But, when care is taken, they have
come to do so without the taxpayer being exposed.

In the first place, deposit insurance can be backed by a Fund built
from the contributions of the intermediaries whose retail liabilities are
backed, which ensures that defaulters pay. Of course, the Fund might
prove too small, but the agency can recoup any excess payout from sur-

4 At the time of writing, the FHFA is also the conservator for the GSEs, which collapsed dur-
ing the Great Financial Crisis.
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viving firms. Second, the ability of an agency to opt for reconstruction
or managed takeover rather than liquidation can be made conditional
on the costs being no higher than the default course of a standard bank-
ruptcy procedure with payout to insured creditors from the Fund. Such
statutory criteria (known as least-cost (to the insurance fund) and no
creditor worse off) stand in the way of the agency making big distribu-
tional choices. Third, such agencies can be given a duty to act promptly.

If holding the reins, elected politicians might have reason to delay
putting abjectly distressed financial firms into resolution—there will
be losers, something might turn up—and they might pursue electoral
goals when structuring a resolution. That is the basis on which resolu-
tion authorities are often highly independent, insulated from both elected
branches, as in the US: in order to make credible the policy of resolving
failed firms, subject to constraints. In those jurisdictions where politics
retains a foothold in resolution, a door is opened to operations that re-
flect other considerations, such as the welfare of creditors in particular
regions or electoral districts. The Principles for Delegation provide a
basis for identifying this.

But what if the resolution strategy that satisfied a least-cost constraint
would endanger financial stability more than another operationally fea-
sible strategy? If financial instability could be framed in terms of a moni-
torable objective, that choice could, under the Principles, be delegated to
the politically insulated agency. If not, those same Principles suggest
some kind of majoritarian sanction is needed. In the US, the FDIC must
formally obtain the agreement of the Treasury secretary (and, as fellow
technocratic experts, the Fed) before opting for a non-least-cost resolu-
tion strategy that would best minimize systemic instability.

Through legislated provisions along those lines, a resolution agency
can be within the fiscal state without posing an uncontrolled fiscal risk
and without deciding high policy on how much instability society can
tolerate.

EXAMPLES FROM THE REGULATORY STATE

Most parts of the regulatory state do not directly affect the state’s bal-
ance sheet, but they still give rise to plenty of issues, as suggested by the
following examples (some of which are picked up in parts III and IV).
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Utility Regulators

Away from monetary policy, utility regulation has become the canoni-
cal example of insulation being principled, notably in Europe. Indepen-
dence is held to be warranted on two grounds. First and foremost, by
enabling policy makers to commit to a stable regulatory regime, insu-
lating utility regulation can avoid private infrastructure investment
being impaired by expectations of policy variability, which would lead
to a premium for uncertainty being incorporated into required re-
turns.” Second, independent utility regulators might be less likely to
be captured than political decision makers.

The second is more controversial (chapter 2), but is important be-
cause the social value of commitment would be reduced if the regime,
while stable, were bent to the interests of industry incumbents. Drawing
on, especially, Design Precepts 1 and 4, sectional capture is arguably
less likely where the goal is clear and policy deliberations and actions
must be transparent.

What, though, of distributional issues? Plenty of countries require
certain services to be subsidized: for example, railway or telephone ser-
vices to remote, sparsely populated areas. This is plainly distributional;
and, as US jurist Richard Posner pointed out decades ago, is effectively
taxation via regulation.® In terms of our Principles, those choices should
be made by elected politicians, either directly or via a clear legislated
standard that a regulator effects. As discussed in chapters 13 and 14,
however, it is difficult to anticipate all the politically sensitive issues
that should be kept out of IA hands.

Competition Authorities: Judges as High Policy Makers

Competition authorities are more interesting in a number of ways. On
the account given in chapter 3, they are (or should be) an absolutely vital
center of economic policy making in a market economy, ranking in im-

SGilardi, “Same, But Different”; on the path to delegated telecom regulation in Germany, see
Gehring, “Consequences,” pp. 680-682. Predictability is also stressed in UK Department for
Business, Principles for Economic Regulation, which seems not to have been an input to the Pub-
lic Administration Committee’s 2014 report on accountability referred to in chapter 2.

®Posner, “Taxation by Regulation.”
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portance with the central bank despite their much lower profile in
some countries. They adjudicate merger/takeover proposals and inves-
tigate cases of organic monopoly, cartels and other agreements, and
abuses of market power. Some jurisdictions delegate this function to an
independent agency (e.g., the UK and, subject to some constitutional
niceties, Germany). Some have the function spread across the core
executive branch and an arm’s-length agency, notably the US where
both the Antitrust Division of the Justice Department and the Federal
Trade Commission are involved. In many jurisdictions, the courts play
a major role.

There are, in fact, five broad models, which vary according to where
decisions are made or where rights of legal challenge lie. In each, the
initial stage of investigation and analysis lies with a dedicated bureau-
cracy, typically these days in an arm’s-length competition authority
(CA). Big picture and without getting into differences between merger
and antitrust policy, the five models comprise the following:”

1. The CA takes a legal enforcement measure to an ordinary court (e.g.,
matters under the US Department of Justice (DoJ)).

2. The CA decides but with a right of appeal on the merits to a tribunal
of judges and experts constituted as a specialist court (UK).

3. The CA decides but with a right of appeal on the merits to a tribunal
that is not a court (Australia).

4. The CA decides subject to appeal on the merits to its own top policy
makers and to judicial review of due process and fairness by an ordi-
nary court (matters under the US Federal Trade Commission).

5. The CA makes a recommendation to a minister/cabinet member in
the elected executive branch.

Except where constrained by constitutional provisions, the fifth is rare
today, subject to politicians sometimes retaining “national interest”
override powers. Much of the academic literature takes it for granted,
in fact, that CAs should be independent in the development of policy
(as well as to ensure fair adjudication). Somewhat oddly, however, it does
not explain why. A case can be made in terms of credible commitment.

’For models 1, 2, and 4, see Trebilcock and Tacobucci, “Designing Competition Law Institu-
tions.” The distinction between models 2 and 3 is discussed in chapter 15; and see Cane, Control-
ling Administrative Power, chapter 9.
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Where there is a public consensus around the economy being market
based, relying on competition and, thus, low barriers to entry, a country
might need to embed that consensus in a regime placed at arm’s length
from elected politicians. Otherwise, elected ministers would be lobbied
directly and via media campaigns whenever a takeover bid is launched or
new entrants challenge a market’s structure. Sometimes, the public outcry
atletting a takeover go through might be too much for ministers to take in
the short run: not an inherent time consistency problem but the stark re-
ality of electoral politics. This is not just about adjudicatory fairness. Cu-
mulatively, the effect might easily be to ossify incumbents and deter new
entrants. In other words, there would be a cost to being unable to commit
to the (posited) high-level policy of free markets. Consistent with that, I
understand that a desire to commit was a large part of the motivation of
the UK Treasury when, just a few years after giving “operational indepen-
dence” to the Bank of England, they helped usher in reform of Britains
competition authorities, creating a newly independent agency.?

Commit, though, to what? The broad purpose of competition policy
might be economic efficiency or, rather differently, as in Germany after
World War II, preventing overly dominant firms from entering into de-
structive commercial-political alliances and accommodations.” One of
the first competition authorities outside the US, the German Bundes-
kartellamt (cartel office), was designed to provide a clear framework for
a free market to operate, with a stress on freedom as well as on economic
welfare (associated with the ordo-liberalism discussed in part II).

Even putting those profound issues to one side, should considerations
beyond consumer prices and incomes be weighed? Say a merger of two
supermarkets will lead to the combined business having the resources
to move out of town into much bigger premises, with lower costs that
are passed on to consumers. Should the fact that this could impair so-
cial interaction in the town center, potentially reducing civic engage-
ment, be taken into account? In recent decades orthodoxy has held that
anything that could be regarded as “distributional” is better pursued via

8Thanks to former UK government minister Ed Balls for background. Also, Vickers, “Con-
sequences of Brexit” on the old civil service mergers panel.

°On ordo-liberal lessons taken from the Nazi period, see Amato, Antitrust. Also, Baeke and
Perschau, “Law and Policy,” who record the exceptions made for banking and insurance as part
of interest-group-sponsored political bargaining in Germany.
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other means, such as the tax and benefits code.” Thus, in the UK, a
ministerial “public interest” override power was removed by Parliament
when it created an independent competition authority.

That still leaves big issues hanging in the air. Drawing on chapter 3,
what if a merger between rivals would reduce the number of participants
in a market but, through production efficiencies, would also reduce
prices for consumers? Questions like that, which also arise for anticom-
petitive agreements and the deployment of market power, prompted
one of twentieth-century America’s great public policy debates, with
the Harvard School’s presumption that mergers and competitor agree-
ments were bad (and so per se illegal) eventually giving way, in the
1970s and 1980s, to the Chicago School’s insistence that the test should
be whether consumer welfare would be enhanced."

This reflected developments in economics, and within a couple of de-
cades was itself adapted to keep up with innovations in game-theoretic
analysis of cooperation and collusion and the economics of imperfect
information.”” For us, the significance of these momentous changes is
not whether they were grounded in good economics but that each
occurred without any amendments to the governing legislation. In
other words, high policy changed on the formal say-so of judges and, to
some extent, technocrats within the FTC and the antitrust division of
the DoJ. The story was only a little better in the EU, where Commission
technocrats led the change and the ECJ endorsed it, albeit with some
public consultation and elected politicians at least formally blessing the
consequent changes in the relevant enforcement regulations."

This gives us a glimpse of why the public might not be clear about
the purpose and objectives of antitrust regimes, as illustrated by the quo-
tation from an Australian commissioner at the chapter head. Indeed, an-
ticipating part II, given the significance of the issues—economic, social,
political—it is striking how little clarity about objectives is provided by

For example, Kaplow, “Competition Law”; Hovenkamp, “Distributive Justice.” This seems
to assume that the glue of civil society will hold spontaneously or via other means (Part IT).

"For Chicago, see Bork, Antitrust Paradox. For a survey and synthesis, see Piraino, “New
Antitrust Approach.”

ZKovacic, “Antitrust Policy”; Vickers, “Competition Law and Economics.”

BOn technocratic leadership, see Lowe, “Consumer Welfare.” On ongoing EU litigation re-
garding per se rules on rebates, where there is no statutory policy, see Herbert Smith Freehills,
“Advocate General Wahl.”
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the legislated regimes themselves. And it is astonishing that much of the
debate, perhaps especially among US legal scholars, is conducted on the
basis that the defining choices will be made by judges through the reso-
lution of specific cases; and that the way to bring about regime change is,
therefore, to change the doctrinal oxygen in the judges’ chambers, law
schools, and agency boardrooms. Judged against our Principles, too
much high policy is being left to agency policy makers and judges as if
there is no room for politics at any level."*

These issues are not separable from the structural choices enumer-
ated earlier. While agency policy makers, however insulated, have to
give an account of the exercise of their delegated sphere of discretion to
elected legislatures, judges do not. We return to these issues in parts II
and III (especially chapter 15).

Prudential Regulators

Turning to a field at the heart of part IV, it is widely asserted, by central
banks and the IMF among others, that prudential supervision of banks
and other financial institutions should be delegated to independent
agencies.”” Principled reasons are rarely given. It is, I think, taken for
granted that elected politicians should not be allowed into this area
given the temptations of their somehow getting banks to direct credit
toward their favored causes and local projects.'

Curing one problem is not, however, enough. Such agencies typically
have multiple vague statutory objectives (in some cases requiring them
to construe and trade off things like consumer protection, stability, ac-
cess to high-quality services, and efficiency); their inputs are hard for
outsiders (legislators and the public) to identify; their supervisory out-
puts are typically confidential as a matter of doctrine; and the results of
their policies and decisions are hard to assess. In a nutshell, they make
general policy on how safe and sound (or not) the banking system should
be, and yet it is very difficult for anyone to monitor how well the regime
works until it is too late. Whatever the imperative of putting clear water

" A similar point is made, for different reasons, in Pitofsky, “Political Content.”

BFor example, see Basel Committee, Core Principles, Principle 2.

*Miller and Whitford, Above Politics, opens with a striking story that illustrates the value of
insulation. More generally, see Quintyn, “Independent Agencies.”
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between politicians and banking regulation, how could near total opac-
ity be tolerable? That, at least, is the question pressed by the Principles.

By today’s standards, it is discomforting to look back on decades dur-
ing which the role of independent agencies in prudential supervision re-
lied so heavily on unverifiable trust. Where, as traditionally in the UK and
perhaps some other parliamentary democracies, ministers were confiden-
tially briefed on key issues and cases, up to a point the locus of trust shifted
to the elected executive. Insulation from politics was compromised, but
perhaps defensibly so as long as bank failures were liable to lead to bail-
outs. Executive-branch ministers would offer an account to the legisla-
ture and the public after failures but typically only then, when inevitably
they would seek to shed blame. For the supervisors themselves, the up-
shot was a degree of institutional schizophrenia: independent or not?

I argue in part IV that, through a series of innovations sparked by
the 2007-2009 crisis, it is now feasible for the Principles to be satisfied.
It has become somewhat easier for legislators to specify what they want
from prudential supervisors; to avoid taxpayer bailouts; and for both
legislators and outside commentators to monitor an agency’s supervi-
sion before it is too late. What matters for us, however, is that, had any-
thing like the Principles existed beforehand, they would have helped
identify the need for reform even without a crisis.

SECURITIES REGULATORS AND STABILITY:
A PROBLEM OF VAGUE OBJECTIVES

The functional examples above illustrate various ways in which the Prin-
ciples can help clarify the issues around the structure of delegation:

+ Debt management: whether commitment can be achieved without re-
leasing policy from majoritarian control

o Housing market subsidies: ranking objectives and constraining fiscal
risk

 Resolution of distressed financial intermediaries: using constraints to
limit discretionary choice

o Utility regulation: whether distributional choices are properly settled
in the mandate
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o Competition policy: whether technocrats, judges, or legislators deter-
mine the objective

o Prudential supervision: whether secrecy invalidates whatever case ex-
ists for insulation

The case of securities market regulators is in many ways richer, as the
variance across jurisdictions (chapter 4) invites us to ask whether some
are excessively and others insufficiently insulated. The underlying ques-
tion is what these agencies are for.

Although international bodies, including the IMF and IOSCO, have
long maintained that they should be independent, principled reasons
have not been offered beyond the importance of keeping individual
cases away from politicians and the need for expertise. The historical and
present roles of securities regulators illustrate, in fact, how a combination
of vague objectives and residual political control can make sense when
elected politicians cannot decide what they want, but becomes problem-
atic once there is a welfare-depleting problem of credible commitment.
The kernel of the story is that securities regulators moved from being
peripheral to being essential to the preservation of financial stability
without anyone seeming fully to grasp the implications.

Disclosure-Enforcement as the Traditional Core
of Securities Regulation

For many decades the central mission of securities regulators, in those
jurisdictions where they existed, was to help make markets fair and to
deter fraud. In the country that led the way, the United States, the core
policy, arrived at after extensive public debate, was disclosure-enforcement:
legislators would require extensive disclosure by issuers of securities and
by stockbrokers, and the regulator would enforce those standards. The
case for insulating that enforcement role from day-to-day politics has al-
ways been widely accepted, and was fortified by the attempts of the Nixon
administration to interfere with some SEC investigations."”

Over time, however, in many jurisdictions securities regulators be-
came overt policy makers, writing legally binding rules.

7Khademian, Politics of Expertise.
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Vague and Multiple Objectives

It is hard to avoid concluding that the agency itself is making high pol-
icy if its statutory objectives are vague or indeterminate. In the para-
phrase of its mission statement, the SEC is responsible for protecting
investors; maintaining fair, orderly, and efficient markets; and facilitat-
ing capital formation. (As I write, the Trump administration has ap-
pointed a chair who plans to shift the emphasis to the last of those, in
an effort to reinvigorate the economy.)

Jumping forward in time and across an ocean, the UK’s Financial
Conduct Authority has a strategic objective of ensuring that financial
markets function well, and three operational objectives:'®

« Securing an appropriate degree of protection for consumers
« Protecting and enhancing the integrity of the UK financial system
« Promoting effective competition in the interest of consumers

As with the SEC, no monitorable standard is set and no weighting is
given for the three operational objectives, so the agency’s policy makers
have to decide, taking into account eight statutory principles of good
regulation.

Interpreting and Applying Powers When
Objectives Are Multiple and Vague

An example illustrates the kind of issues this lack of clarity can gener-
ate. Following the 2007-2008 part of the crisis, the old FSA concluded
that it should start regulating financial products rather than relying on
rules governing marketing and distribution, in effect banning some
retail products rather than relying on disclosures. It was, moreover, con-
cluded that the extant legislation permitted this and that therefore,
strictly, political approval was not needed. At the board, some, including
myself as an ex officio member from the Bank of England, felt that as the

Financial Services and Markets Act, as amended in 2012. The objectives of the old FSA,
which was also the prudential supervisor of banks, were market confidence, public awareness,
consumer protection, and reducing financial crime. It also had to have regard to the competi-
tiveness of UK financial services, which some believe gave politicians a lever in pressing for
“light touch” regulation. Safety and soundness were not mentioned.
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agency’s powers had not been used in this way before, that as it raised
questions about ends as well as means, and that as (so far as we knew)
Parliament had not debated banning products when the legislation was
introduced, this might amount to a de facto regime change, meriting
public debate and political scrutiny in order to be legitimate.”” After
discussion, the FSA went ahead, but with the chairman, Adair Turner,
writing to Treasury ministers and to the chair of the House of Com-
mons Treasury Select Committee to explain what was happening,
effectively giving them an opportunity to object.

That story highlights one route through which regulatory policy can
evolve: an agency construes existing powers in a way that supports or
permits novel interventions in the market. The much longer history of
the SEC underlines another mechanism: that as markets develop or new
public concerns emerge, legislators extend, refine, or transform an agen-
cy’s powers and even, implicitly at least, its purposes. As they do so, the
relationship between legislators and the agency becomes complex. Re-
form might be legislator led, designed to rein in or steer the agency, or
it might be actively solicited by the agency itself.?’ This is hardly sur-
prising. There is rarely, if ever, consensus on what is wanted so each vin-
tage is tailored to the specificities of current preoccupations (hedge
funds, mutual funds, etc.).

In that the SEC and FSA (and its successor, the Financial Conduct
Authority) are the same. But in another sense, they could hardly be
more different. As we saw in chapter 4, whereas formally the FCA is
highly independent, more so de jure than the Bank of England, the SEC
is not fully insulated from day-to-day politics. As well as being subject
to congressional control through annual budget appropriations, the ex-
ecutive branch has periodic control through what seems to be an infor-
mal convention that the chairs of regulatory commissions offer their
resignations (qua chair) to an incoming president. If accepted, this shifts

YWhile deputy governor, I was ex officio a nonexecutive director of the FSA. The board was
not involved in individual cases.

2On congressional influence over SEC policy through incremental legislation, see Wein-
gast, “Congressional-Bureaucratic System,” which reviews how liberalization of equity-market
trading platforms depended on Congress. But that is hardly surprising if the law needed chang-
ing, the bigger question being who generated the ideas. Khademian, Politics of Expertise, docu-
ments the opinions of numerous former SEC and congressional officers and staff that on various
occasions Congress has found it difficult to legislate without the SEC’s public expert support.
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the balance of power in the agency, given the chair’s control of the
agenda and work priorities; and it might give the majority to support-
ers of the president’s program and goals (if the outgoing chair opts to
surrender his or her tenured position as an ordinary member).

So, broadly speaking, the market regulators in the the world’s two
biggest capital markets have more or less the same purpose and mission
but completely different degrees of formal insulation from politics.

One way of caricaturing the thinking in the US, where a similar com-
bination of vague objectives and partial political insulation prevails in
other fields, runs along the following lines: something must be done;
politicians do not know (or cannot agree) quite what should be done, so
they hand the matter over to an agency with vague statutory objectives
but broad powers (chapter 13); but that is thought not to matter much in-
sofar as the issues at stake can reasonably be battled out among different
interest groups, with the agency holding the ring and striking a bargain,
and with further iteration available via the courts; and politicians from
both branches can formally intervene to steer the ship or get their prote-
ges or allies appointed if they (or their backers) do not like what they see.

One crude way of caricaturing the UK, where many independent
regulatory agencies have been established over the past quarter century,
would be: something must be done; nobody trusts politicians, so an
arm’s-length agency should be set up; no one knows exactly what should
be done, so the agency’s statutory objectives should be plentiful; if gen-
eral policy goes off track, politicians can probably bend the agency to
their will through the media or direct pressure—as appeared to happen
when the tenured CEO of the FCA abruptly resigned during 2015.

These caricatures, which are unfair to many independent-minded
regulators and to politicians, are offered because they help to illustrate
how our Principles offer a clear, normative steer in choosing between
the two models. If the objectives are vague because society’s purposes
are not clear or settled, full independence is a step too far: the US setup
is preferable to the UK’s because the element of political control is overt
and rooted in law (part III).

Contrary to the position of various international organizations,
therefore, unless progress is made in framing monitorable objectives,
the normative criteria I am advocating seem to warrant indepen-
dence in securities regulators” adjudicatory role but not, wholly, in their
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rule-writing role. They are not trustees for a settled goal. The problem
today is that part of what we need from securities regulators is now
reasonably clear and does suffer from a serious commitment problem.

Securities Regulation and Financial Stability

Into my caricature of the US I slipped the vital assumption that the pol-
icy issues at stake could reasonably be determined through a process of
agency-mediated bargaining among interest groups; in other words,
something like the tenets of “interest-group populism” have to hold.*
But that assumption isn’t remotely valid when there are major social
costs at stake that no actors in the private sector will internalize. In con-
sequence, day-to-day political sensitivity among securities (and deriva-
tives) regulators becomes less defensible the more they become involved
in making policy to preserve the stability of the financial system, as in-
evitably they have following the Great Financial Crisis.

That role faces a major commitment problem, affecting both prefer-
ences/objectives and policy choices. Crudely, it might suit politicians to
allow exuberance in asset markets if that improves the feel-good factor
and eases the supply of credit to voters and donors. Those are conditions
in which, consistent with the Principles, delegation to a truly independent
agency with a clear objective is warranted (chapter 20). For legitimacy,
political control needs to come through the articulation of a regime that
does not involve forms of back-seat political driving or front-seat techno-
cratic intervention in distributional justice.

I am arguing that in the past the case for the “independent” status of
securities regulators was not well articulated, and the reality arguably
misdescribed when international authorities suggested that they were
generally independent. Looking to the future, however, the current po-
sition, allowing a substantial degree of de facto political leverage over
rule writing in key centers (the US and EU), might not be warranted if
the regulation of capital markets is to contribute to financial stability.
The structure of our argument can be cast as follows:

2'For an account of its potency in 1960s and 1970s America, see Shapiro, Who Guards the
Guardians.



APPLYING PRINCIPLES FOR DELEGATION m 145

o If monetary authorities are independent so as to help solve society’s
problem of making credible commitments to maintain stability . . .

« And if, at least in the wake of the financial crisis, securities regula-
tors are integral to maintaining financial stability . . .

o Then securities regulators need, in their stability role, the same de-
gree of independence as monetary authorities, subject to the same
kind of constraints.

Lack of insulation is a problem for welfare when a policy field trying
to contain major social costs is afflicted by a genuine problem of credi-
ble commitment. But vague objectives are a problem for legitimacy
when an agency is delegated powers with insulation from day-to-day
politics. We may be facing an incipient crisis in securities regulation
through a lack of analysis of how agencies bearing the burden of sus-
taining stability in the public interest should be designed.*

SUMMING UP

This chapter, rounding out part I, has done no more than scratch the
surface of the difference that could be made by a more principled ap-
proach to delegation to agencies insulated from day-to-day politics. Even
a cursory review has pointed to a problem with who sets competition
policy and an awkwardness at the center of financial-markets policy.

A thorough examination ought to be undertaken of how regulators
in different jurisdictions stand under the Principles. I suspect it would
show that a principled case for delegation has sometimes been advanced
but often has not, even where one was potentially available. It would also
reveal that few delegated IA regimes have been articulated clearly, leav-
ing some independent agencies with vague goals and fuzzy constraints.
Finally, it would probably suggest that some agency functions might
warrant more insulation from politics in order to help cure commit-
ment problems.

Part I's conclusion, then, is that we might simultaneously be leaving
both too much and too little to technocrats and judges. Too much where

2For an elaboration, see Tucker, “Fundamental Challenges.”
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debates about goals are unresolved or where insulated agencies are in-
adequately constrained and incentivized to deliver the welfare benefits
of credible commitment. Too little where the people’s welfare could be
improved by setting aside day-to-day politics. We return to these issues
in part III but must first confront a deeper challenge to our inquiry.

While the focus of part I has been welfare, it is by now clear that we
might also face legitimacy shortfalls not rooted in welfarist costs. The
Principles for Delegation stand on solid ground, helping us to think
about the division of labor among elected politicians, judges, and tech-
nocrats in various parts of the administrative state, only if their demands
square with and reflect the deep values underpinning our democratic
politics. The central question lurking in the background is whether the
Principles for Delegation are consistent with legitimate state power in
our democracies. That is the subject of part II.



PART Il

Values

DEMOCRATIC LEGITIMACY FOR INDEPENDENT AGENCIES

The “first” political question . . . securing . . . order, protection,
safety, trust, and the conditions of cooperation . . . is the condition of
solving, indeed posing, any others. . . . The Basic Legitimation
Demand implies . . . the state . . . hav[ing] to offer a justification of
its power to each subject.

—Bernard Williams, In the Beginning!

Critics of independent agencies see them as a plague infecting modern
representative democracy. Part IT examines whether the Principles for
Delegation can help to remove the specter of a democratic deficit open-
ing up whenever significant power is handed to technocrats insulated
from day-to-day politics.

Although it takes us away from the quotidian substance of central
banking and the regulatory state, this means saying something about
legitimacy: what it signifies, and what it requires.? We argue that it does
not go as far as entailing a moral obligation to obey the state but means,
broadly put, that citizens accept that they should not resist or under-
mine the system of government. To share in this, legitimate [A regimes
need to accord with the deep values and beliefs held by significant parts
of a political community about constitutional democracy. Since those
values and beliefs are not monolithic, the Principles must pass what I
call a robustness test (conducted in chapter 11). That necessarily draws
on different views of politics, government, and democracy, so these in-
troductory remarks conclude with a summary of four distinct streams

'"Williams, In the Beginning, chapter 1, pp. 3 and 4.
*Thanks to Paul Sagar for discussions on these issues.
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of democratic politics. As well as preparing for what is to come, that
helps to highlight the distinct virtues that those different traditions see
in “price stability,” the core goal of central banks.

THE LEGITIMACY OF THE ADMINISTRATIVE STATE:
DERIVATIVE LEGITIMACY

In the Introduction, legitimacy was defined as meaning, very broadly,
that the public accepts the authority of the institutions of the state and
their right to govern, so that they are not wholly reliant upon coercive
power.’ Legitimacy reduces the resource costs of government and so,
other things being equal, enhances its performance.

For the agencies that concern us, the implication is that a delegated
regime’s legitimacy amounts to the public accepting that the coercive
power of the state lies in the background and may reasonably be used to
force compliance with agency policy or rules in certain circumstances,
but with such enforced compliance being rare. The higher-level state is,
thus, not only the creator but also the backstop to the institutions of the
administrative state. The legitimacy of an agency is, in consequence, in
part at least, derivative of the legitimacy of the state and, thus, that of
the system of government itself (see below).

One important question, therefore, is whether the conditions for the
legitimacy of the state and system of government itself carry over to
independent agencies (transitivity). Trivially, in democracies one con-
dition cannot carry across: that the agency’s policy makers be elected.
(Or, rather, if that condition were transitive, independent agencies could
not be legitimate in democracies.) Our inquiry addresses whether other
conditions for the legitimacy of the democratic state are transitive, and
also whether they are sufficient to legitimize independent agencies.
Conversely, do the ways in which independent-agency regimes are es-
tablished, substantively framed, and operated jeopardize the legitimacy
of the higher levels of the state?

*In liberal democratic republics, we do better to think of a right to govern rather than a
“right to rule,” the term widely used by theorists. “Right to govern” is also preferred by Coicaud,
Legitimacy, but he puts greater weight on consent than I do.
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Related to that, if any agencies enjoy authority somewhat indepen-
dently from the source of their legitimacy, should they subordinate their
authority, accepting that their democratic legitimacy is more important
to the overall health of the polity? That has emerged as a major issue for
independent central banks in mature democracies, especially in emer-
gencies, and requires careful delineation of their legitimation.

To pursue those issues, we need to expand a little upon the significance
of legitimate political authority and the conditions for its obtaining in the
real world.

LEGITIMACY AND REASONS TO OBEY THE STATE

Political theory in the West, especially since the seventeenth and
eighteenth centuries, has often made a three-way equation of political
legitimacy, authority, and a moral obligation to obey the law. Various rea-
sons have been offered for this, mainly rooted in the writings of Thomas
Hobbes, John Locke, and Immanuel Kant. While these intellectual tradi-
tions have departed in many ways from the ideas of their founders, they
might crudely be summarized as follows:

o Hobbesian: Political legitimacy, authority, and reciprocal obligations
to the state are sourced in the rational interests of people in obtaining
security, stability, and solutions to collective-action problems.

o Lockean: Political legitimacy, authority, and reciprocal obligations to
the state are sourced in actions of voluntary consent by individuals.

« Kantian: Political legitimacy, authority, and reciprocal obligations to
the state are sourced in the moral obligations that people owe each
other to cooperate in collective governance.

Those three traditions share the view that citizens have a moral and po-
litical obligation to obey the law based on the idea of some kind of con-
tract between rulers and the ruled. Very different notions of contract are
involved, however.

The most famous, following Locke, appeals to a strong intuition that
we would have to agree voluntarily to have a moral (as opposed to merely
legal) obligation to obey each and every law. It stumbles on the lack of
actual explicit consent to modern government, and on the tenuous
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notion that signals of only tacit (implied) consent, such as voting in
elections, could be enough to entail moral obligations with such tell-
ing consequences.*

By contrast, for other traditions, the supposed contract is no more
than a metaphor for conveying how the members of a political commu-
nity ought to conduct themselves: for Kantians by the dictates of justice,
and in the Hobbesian tradition by the light of instrumental rationality.”
Each faces difficulties in grounding an obligation to obey in the real
world.

Kant and his modern followers, perhaps preeminently twentieth-
century political theorist John Rawls, hold that enlightened reason will
lead us to a cooperative equilibrium that recognizes and reflects each
person’s inalienable right to autonomy and dignity: others are ends in
themselves, not means to our respective self-centered interests. We thus
have duties to each other as well as an interest in our own welfare or
well-being, entailing a rich catalog of reciprocal rights. Government ex-
ists to articulate and enforce those rights, and as such should be obeyed.
But left hanging in the air is how an Olympian justification of the state
can frame the practical design of institutions that would work tolerably
well in societies plagued by disagreement at every level of politics and
prone to bad government.

By contrast, Hobbesian political theory brandishes a kind of realism.
In its prescription of instrumental rationality, it bears more than a fam-
ily resemblance to the economic theories of the market and government
surveyed in chapter 3, the world of homo economicus: individuals who
make rational choices in maximizing their welfare. For the pursuit of our
goals to be feasible, we need a state to provide security, an infrastruc-
ture for markets to work, and a means for resolving problems of coor-
dination and cooperation. Such contractarian agreements about the
structure of the state or the “rules of the game” need not be the product
of once-and-for-all constitutional conventions but could amount to a
cumulative series of bargains, negotiations, or evolutionary practices,
perhaps initially among different parts of the elite but in modern times,

“The classic modern account of the need for consent and the difficulties of obtaining it is
Simmons, Justification and Legitimacy, chapter 7.

SFor a summary from one point of view of Hobbesian contractarianism and Kantian con-
tractualism, see Hamlin, “Contractarianism.”
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to some extent, between the elite and the people.® Because the state
helps to solve otherwise unresolvable problems of living together in a
community, Hobbesians hold that it is rationally in our interests to obey
a state constructed for that purpose and, therefore, we should do so. But
they are left with the problem of why people would stick to rules
grounded in no more than instrumental expedience. If we could not be
confident of the state holding together through adversity and (the in-
evitability of) poor performance, when expedience wilts, why should its
laws bind today? A polity built on Welfarism alone may be fragile.

Part of the problem with these three stories, relying respectively
on consent, a constructed ideal, and posited rational self-interest, is
their sheer ambition in yoking legitimacy and obligation together.
This matters because the public plainly do not expressly consent to IA
regimes, and it is not obvious how a putative arbiter of political moral-
ity is entitled to say that IAs can be justified by some abstract standard if
the consequence is an obligation to obey. We argue that each school
strives for more than is needed for IA legitimacy.

THE SIGNIFICANCE OF LEGITIMACY:
UNBUNDLING AUTHORITY AND OBLIGATIONS TO OBEY

To see this, a little more precision is needed, distinguishing four things:’

1. An institution having pragmatic authority, in that people think it
makes good sense as a general matter for everyone in the relevant
community, including themselves, to follow the institution’s policies,
rules, and leadership simply because they generally provide good or
tolerable solutions to coordination and cooperative problems.

®This finds descendants in game-theoretic accounts of bargaining in high-level politics.
Hobbes himself saw men and women as often in the grip of passions and so seems closer to a view
that communities would learn the hard way that it was best for them carefully to weigh their in-
terests. On Hobbes’s pessimism about passions, see Holmes, Passions and Constraint, chapter 3.

7'This is somewhat similar to the categorization in Buchanan, “Political Legitimacy and De-
mocracy.” Given our focus on the derivative legitimacy of subordinate agencies, my approach to
the grounding of legitimacy is different from Buchanan’s: internal rather than external; local
rather than timeless; sociological rather than morally normative. Distinctions between author-
ity, obligation, and legitimacy are explored in Green, Authority of the State.
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2. The legitimacy of the state and its institutions, in the sense of (a) their
having a recognized and accepted monopoly right to resort to the
state’s coercive powers to back their policies, laws, and rules; and (b)
the people living by a norm of not resisting or undermining the sys-
tem of government on the grounds that it is recognized as having the
right to pass laws that seek to establish binding norms that influence
or constrain conduct and behavior.

3. Political obligation (a strong reciprocal of legitimate authority), in
the sense that people are (viewed as being) under a presumptive
moral obligation to obey each of the state’s laws simply because it
has the requisite legitimate authority.

4. Accepting a moral obligation to obey specific laws or to go along with
specific policies irrespective of whether the state and its institutions
are legitimate, authoritative, or owed an obligation to obey under 1-3.
(For example, a tyrannous regime might have a law banning murder
to which people feel morally committed.)

For our purposes, it is 1 and 2, pragmatic authority and legitimacy, that
matter.

Central Banking as Pragmatic Authority

Authority is not an attribute confined to the highest levels of the state.
In the history of the Bank of England, its governor enjoyed great author-
ity in the City of London’s community of financiers and merchants
during much of the nineteenth and twentieth centuries. Despite diver-
sity in the backgrounds of the partners of the major firms, more or less
all came to accept that in times of collective difficulty, the authority of
the Bank could and should be both accepted and relied upon. This
stemmed from (a) the Bank being recognized by the banking commu-
nity as having private information and networks unavailable to others
by virtue of being the operational pivot of the system (part IV), (b) the
governor being drawn from that community, and (c) the community
judging that it benefited from vesting the Bank with authority to use its
information and its position at the center of the payments system to pro-
vide leadership in the interests of the system as a whole.?

8See Kynaston, City of London, and Giannini, Age of Central Banks. Giannini, one of the fin-
est writers on central banking, passed away at a tragically young age.
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That authority was emergent, in the sense that it evolved through
custom and practice, after initial minority resistance from some private
banks.” Up to a point, it held within those parts of the City that came
to rely on the Bank’s banking facilities, and, in origin at least, involved
a degree of community consent in the choice of governor. But those
sources of authority were localized, not extending to the non-City fi-
nancial community, let alone to the wider population of the UK. Where
the Bank’s power extended to the affairs of the nation, notably its early-
nineteenth-century monopoly over the note issue, that came from stat-
utes passed in the Westminster Parliament. Thus, while its pragmatic
authority relied on the rational self-interest of City barons in there being
solutions for collective-action problems, the legitimacy of its formal
powers relied on the legitimacy of parliamentary government.

For a while the central banks of a number of jurisdictions managed
to combine organic authority with derivative legitimacy and have been
seeking to do so again after the topsy-turvy changes of the late 1990s
and 2000s (chapters 18 and 19).

By contrast, today few regulatory functions call upon an organic
source of authority, as evidenced by the decline of self-regulatory bod-
ies. But they might still rely upon pragmatic authority where the goal is
to solve coordination problems. For example, the participants in a mar-
ket need rules of the game to guide and constrain their conduct, and
up to a point will be indifferent to the details, valuing clarity over un-
certainty, disorder, and conflict. Such situations bear a family resem-
blance to pure coordination games, such as which side of the road to
drive on, where the solutions are largely self-enforcing. Most coopera-
tive endeavors and so most regulatory interventions, however, are ex-
posed to the risk of defection (free-riding on others’ compliance). The
costs of defection therefore matter.

Those costs are higher where communities choose to adopt and en-
force such cooperative endeavors via the body that underpins the solu-
tions to pure coordination problems and that provides basic needs such

°Including Hoares, a seventeenth-century private bank that petitioned against the Bank’s
charter, reflecting a struggle between the political economy worldviews of Whigs (the Bank’s
backers) and Tories (its initial opponents). See Pincus, 1688, chapter 12. Even in the late twenti-
eth century, one British merchant bank held out against a possible market solution to the Bar-
ings crisis, just as it is said that, on Wall Street in 1998, Bear Stearns held out against a collective
private sector solution for the problems of (the splendidly named) Long-Term Capital Manage-
ment facilitated by the Federal Reserve Bank of New York.
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as security: the government of the state. That way, if people attempt
wholesale defection from regulatory regimes, they are liable to undermine
the whole system of government, entailing serious costs for themselves
and others. This exploits the pragmatic authority (usefulness) of basic
government. But the bundling of functions also increases the capacity
of the state to extend well beyond the provision of basic services. If it
relies on pragmatic authority alone, the system is stable only so long as
the value of its (assumed) provision of basic needs and solutions to
cooperative problems is not outweighed by the costs and unpopularity
of poorly chosen or implemented initiatives plus the costs of transi-
tioning to a new constitutional regime.!” As the nonbasic initiatives
multiply, likely bringing increased variability in the quality of govern-
ment, the more important the legitimacy of the system becomes as it
acts as insulation against disappointment and failure.

The regulatory and other regimes of government derive their
legitimacy—but not their own pragmatic authority, which might be neg-
ligible if they are incompetently delivered or their purpose is not valued—
from that of the system as a whole. Legitimacy is their backstop.

Legitimacy Underpins Authority

We are, then, concerned with the legitimacy of laws that confer power
on administrative agencies and other organs of the state.! People do
not obey such laws; they accept them (or not). Of course, some of those
laws confer law-making power on agencies, and there the question of

0The implicit thought experiment concerns the costs of separate governance for (a) basic
needs and pure coordination problems and (b) cooperative ventures. This has some things in
common with Hardin, Liberalism, which explains constitutional stability in terms of the costs
of change.

UFour kinds of legal right (and correlating duty) are often associated with, among other con-
texts, a “right to rule™ a claim right to impose obligations, a power right to create liabilities, a
right to immunities, a permissive right to a monopoly of coercion (Hohfeld, Fundamental Legal
Conceptions). But from a claim right to impose legal duties, it is quite a leap to infer political or
moral obligations to obey every law. The problem seems to me to arise because here we are deal-
ing with a claim right of government in respect of a whole political community rather than, say,
bilateral rights/duties. If the law writer was only ever going to write one law and the population
accepted its right to do so, it would be odd to think that they didn’t also accept a duty to obey
that law. But where a law giver is a government writing many laws (some unknown number of
which turn out to be flawed and so revised or repealed), the duty is plausibly of a different kind
(or so I maintain).
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compliance does arise, but it is not the defining feature of the adminis-
trative state. When an independent central bank sets its interest rate,
people do not obey—there is nothing to obey; the resulting configuration
of asset prices just is. Rather, they go along with the decisions and with
the right of the central bank to make them.

Even if it were argued (some parts of the community believe) that
citizens do have a moral obligation to obey laws passed by a representative
assembly (say, because of moral authority conferred by democratic elec-
tions) but have no such obligation to comply with legally binding rules is-
sued by independent regulatory agencies, that would not be fatal to the
operation of the administrative state. It would, perhaps, substantively
constrain what could be delegated to IAs. For example, such agencies
might need to stay away from passing rules that stake out materially new
norms with overtly moral content. But, as chapters 9-11 argue, the values
of democracy impose that constraint anyway, irrespective of whether
there is a moral obligation to obey laws passed by the legislature.

Instead, what matters for IAs (and other parts of the administrative
state) is people accepting that, as a general matter, the state has a right
to create agencies and enforce agency rules; and that they (citizens)
should not systematically get in the way of the implementation of agency
policy or obstruct fellow citizens from helping agencies, or otherwise
seek to undermine the prevailing system of government.

Under those conditions, dissent is channeled through routes accept-
able under the polity’s norms and conventions, with people understand-
ing that they may be punished if they break the law in the course of
their protest. While civil disobedience could occur without comprising
revolution, those responsible would accept that the state could apply and
enforce the law against them.

This account leaves people free to reach their own views of the justice
of laws and, therefore, helps separate questions of justice from those of
legitimate government.'> While a case can decently be made that citizens
are under an obligation to each other to comply with laws that solve the
most basic coordination problems—the kind of laws that would charac-
terize a minimalist state, and most likely enjoy pragmatic authority

2Philip Pettit makes a similar point, and I suspect it was this shared view that sparked our
friendship shortly after I arrived at Harvard (Pettit, On the People’s Terms, chapter 3).
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anyway—there is no such simple grounding for obeying rules that meet
with continuing disagreement and are not singly integral to the sys-
tem’s survival.

Summing up, while not entailing a moral obligation to obey, this
conception of legitimacy is not thin. Not only would it put insurrection
beyond bounds, it would preclude pervasive and sustained passive re-
sistance, which would surely impair the efficiency of government and
so, in time, welfare, security, and stability. But it allows for civil disobe-
dience over particular laws or policies.

The idea of civil disobedience of a legitimate government jars some-
what with the Hobbesian, Lockean, and Kantian ideas with which we
began, but not with our societies’ ideas of liberal democracy. The meaning
or significance of legitimacy is not completely separable from the grounds
of legitimacy—the particular values associated with our particular form
of politics. Although this high-level point might seem distant from the
real world of TA power, it is absolutely fundamental to the legitimacy test
we apply in part II to the Principles for Delegation.

THE CONDITIONS FOR LEGITIMACY:
AN INTERNAL, REALIST ACCOUNT

If the problem with the Hobbesian account of the state is lack of glue,
the attachment is provided partly by our values, beliefs, and commit-
ments. They shape how we evaluate results (and vice versa) and mean
legitimacy amounts to more than expedience, more than simply that “it
seems to work for now.”

In spirit, this appeals to the strain in our intellectual history, going
back to Scottish philosopher David Hume, that sees social institutions,
including the structure and role of the state and government, develop-
ing through efforts and initiatives fashioned by need, the ebb and flow
of power, experience, and the evolution of ideas via debate and at-
tempted justification.” By simultaneously forging and reflecting our

BHume, Treatise, Book I11, e.g., pp. 539-567. Sagar, “State without Sovereignty.” What, follow-
ing Hume, Sagar refers to, in quotation marks, as “natural” and “moral” obligations map broadly
into what I describe in later chapters as instrumental and intrinsic grounds or justifications.
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values, the development and performance of government can leave po-
litical communities exhibiting, in Hume’s own terms, “allegiance” to
the state. Rather than the thin relations of convention, we have the
thicker relations of a shared way of life that inform how a political com-
munity thinks (normatively) of itself.

In other words, values are part of the fabric of a political community.
While it is prudent to think about the performance of office-holding
individuals as being shaped by incentives, as assumed in part I's con-
struction of the Principles for Delegation, it would be reckless to think
about institutional design without bringing in values, because societies
tend to evaluate institutions partly through their values. Our first re-
sponse to poor government performance is not, “Well, that’s OK. With
such incentives, no wonder.” It is often closer to, “They should and could
have done better,” “They have let us down,” or “Why have the people we
elected let this happen?” Once we come to think about institutions solely
in terms of incentives, cynicism sets in, undermining legitimacy. On
this view of political life, incentives need to be aligned with values, and
legitimacy matters.!* The legitimacy of IA regimes, therefore, depends
on incentives-values compatibility.

On this account, the significance of and conditions for legitimacy be-
come endogenous and simultaneously determined. Not only might the
conditions for legitimacy vary across time and place, there might be
variations, at least of emphases, within a political community. As such,
a system of government can be legitimized without each and every per-
son’s allegiance being explicable in identical terms.

Our inquiry into independent-agency regime legitimacy is, then,
normative in the sense of prescribing what is likely to be needed in our
democracies, but without seeking to establish timeless high-level crite-
ria for the moral justification of the administrative state. In terms that
have become popular among political theorists, this is a “realist” rather
than “ideal” exploration of independent-agency legitimacy. It is legiti-
macy “for us” or, as Bernard Williams put it, “now and around here”
given our particular convictions about, commitments to, and ways of

“This amounts to saying that only half the story is captured in, for example, Hardin, “Insti-
tutional Commitment.”
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living with democratic governance. In other words, legitimacy given our
history.””

The Importance of Opinion: Evolving Conceptions of
Central Banking Legitimacy

This departs somewhat from, without I think wholly sacrificing, the
famous descriptive account of legitimacy given by the early-twentieth-
century sociologist Max Weber. For him, the legitimacy of an institution
or organization rested simply on the beliefs of the relevant group, with
three contrasting sources of belief: tradition, charisma, and, in the con-
ditions of modernity, rational-legal.'® That captures something impor-
tant about the predicament of central banking.

Its twentieth-century history could be told in terms of a bumpy
transformation from a compound tradition-charismatic legitimacy,
embodied by the Bank of England’s “mesmeric” Montagu Norman at the
beginning of the century, to rational-legal legitimacy at its close.”” As al-
ready discussed, well after Norman’s time, perhaps into the 1990s, central
banks were still widely perceived as having authority, testifying to the
abiding relevance of tradition, and helping to provide a reservoir of trust
on which they could draw when things went wrong.

By the late 1990s, however, all that seemed less relevant, if not hor-
ribly antiquated. As we discuss in part IV, society was demanding
well-articulated statutory regimes—the embodiment of legal-rational
legitimacy—for independent monetary authorities. Instead of drawing
on authority among financial intermediaries sourced in function, dis-
cretion, and private information, central banks found themselves reliant
on standards of legitimation that required them to reveal information

BWilliams, In the Beginning, chapter 1, “Realism and Moralism in Political Theory,” and
Hall, “Basic Legitimation Demand.” This is distinct from the theories of legitimacy surveyed in
Peter, Democratic Legitimacy.

1*Weber, Social and Economic Organisation. For a review of the sociological literature, Such-
man, “Managing Legitimacy.” While largely about private sector organizations, some of its
points carry across to the state.

”Norman was described as mesmeric by Sir Jasper Hollam, who started his career as a clerk
in Norman’s time and retired in the late 1970s as deputy governor (source: transcripts of inter-
views for Forrest Capie’s history of the Bank of England). Hollam, who was central to the Bank’s
efforts to contain the UK’s Secondary Banking Crisis in the mid-1970s, passed away while I was
beginning this project.
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and publicly explain their decisions in the cause of transparency and
accountability (part I's fourth Design Precept). In other words, they
found themselves navigating their way from a world in which they oc-
cupied a position grounded in authority and practical know-how
(knowledge of the markets) to a world of legitimacy and scientific
achievement (knowledge of economics). Grasping this, many became
leaders—borrowing a term, norm-shifting trendsetters—in calling for
this transformation or, as many preferred, “modernization.”®

What had changed was what Hume called opinion. It is not enough
that people simply believe that an institution or form of government is
legitimate. To live by a norm that they should not passively resist or ac-
tively seek to undermine the system, and for that norm to endure in the
face of shocks and disappointments, the institutions of government
need to square with the people’s deep values.

Three Criteria for Legitimacy: Conformity with
Our Perception of Our Values

This was put well a quarter of a century ago by the British social scien-
tist David Beetham:"

A given power relationship is not legitimate because people believe in
its legitimacy, but because it can be justified in terms of their beliefs.
This may seem a fine distinction, but it is a fundamental one. (Em-
phasis in original)

Beetham argued that in practice legitimate power depends on three
conditions being satisfied: it needs to be established and exercised (1) by
legally valid means, (2) under laws, norms, and conventions that con-
form to a society’s deep values and normative beliefs about governance,
and (3) with expressions of de facto recognition, acknowledgment, or
engagement through the actions and cooperation of the people.?

8Bicchieri, Norms.

YBeetham, Legitimation of Power, p. 11.

2In the second edition (pp. 266-268), Beetham argues for avoiding the term consent for the
third condition, preferring something like the formula I have used in the main text, on the
grounds that “consent” would cover the second criterion’s test of beliefs-cum-values whereas,
for a society as a whole, beliefs can be inferred but not directly observed. That approximates to
Hume’s criticism of Locke’s concept of tacit consent.
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For our inquiry, one can think of the first condition as being whether
a delegation to an independent agency has occurred at all in law: a test
of brute fact. Validation needs to come from agents whose voice is
accepted as final by some wider group, which always includes the core
officials of the state but can shift with time and circumstances.” For
us, the actors are typically the judges and, given full-franchise democ-
racy, the wider public, as illustrated by the US Supreme Court’s role in
resolving the outcome of the 2000 presidential election between George
W. Bush and Al Gore.

But narrow legal validity is insufficient, because members of that
wider group will have views on how legally valid power should be con-
ferred and exercised.”? The second condition is, thus, about the opin-
ions of members of the political community drawing on their deep
beliefs and standards: are the laws and conventions under which the
delegated powers are established and exercised legitimate given those
values? If not, a deficit opens up. Among other things, this condition
covers who can make the laws, how they should be made, and what their
objective should be, all of which takes us back to the political philoso-
phers, not now as seekers of universal truths but as contributors to a
society’s debates and pervasive beliefs about legitimate government.
The sociological and philosophical conceptions of legitimacy blur: the
normative standpoint is inside the political community.

The third condition is about whether and how society lives those be-
liefs and standards, which determines whether there is something like
“collective acceptance.” If not, there would be passive or active resis-
tance. In principle that is an empirical matter, but it might be hard to
measure or assess to an objective standard (meaning a standard that
would escape dissent).

For the second and third tests, there is a question of who counts. In
today’s world, with full-franchise democracy, everyone with a vote
(today or tomorrow) plainly matters to legitimation. It is not a matter of

2'For example, after England’s break from Rome, legitimate succession of monarchs rested
more heavily on Parliament, as sanction from the bishops was worth less once the monarch was
the head of the church (Greif and Rubin, “Endogenous Political Legitimacy”).

22 Again, this is not new. England’s Richard II was deposed despite being the legitimate king
under the principle of primogeniture, as he lost the confidence of some of his magnates. But his
successor, Henry IV, could not escape a sense of invalid rule among at least part of the political
community (Sabl, Hume’s Politics).
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finding a representative agent or dominant tendency in public opinion
and practice. In a free, pluralist society, different people and different
groups place different weights on different elements of agency design and
performance, and different weights on the various elements of their soci-
ety’s beliefs and norms. That means that, in today’s liberal democracies,
legitimacy has multiple sources or grounds: there are many legitimacy
audiences. Some prioritize results or, specifically, their socioeconomic
welfare, others what they regard as political rights, others conformity to
constitutional provisions, others public participation, and others how far
a regime is embedded as a familiar, even taken-for-granted, feature of
their environment (chapters 8 and 9). It also means that legitimacy
comes in degrees rather than being binary and, furthermore, that it is
being continually renewed, squandered, eroded, or even enhanced.
The upshot is that independent agencies are actors, not just passive
carriers of legitimacy or illegitimacy. Particularly when discussing cen-
tral banks in part IV, I therefore have something to say about the need for
these institutions to be self-conscious legitimacy seekers among multiple
audiences. Losing just one significant audience can be problematic.

THE POLITICAL-VALUES ROBUSTNESS TEST OF
THE PRINCIPLES FOR DELEGATION

That provides the background to the tests we will be applying to our
Principles for Delegation to see whether they can safeguard the legiti-
macy of delegation in our democratic republics. The starting point is
that not everybody in a democracy holds to precisely the same set of
values and beliefs about politics and political structures. What might be
termed the legitimating ideology or legitimation principle is not a mono-
lith. Beetham’s second condition needs to be revised to: X is legitimate
because it can be justified to people in terms of each of their particular
core beliefs about government.*

BWilliams, In the Beginning, sets up his “Basic Legitimation Demand” as an obligation to
justify to each citizen-subject the coercive nature of the state. Framing this as an obligation to
each citizen draws on the values of liberalism, consistent with his broader point that we legiti-
mize from within the system we inhabit.
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A regime for delegating extensive power to unelected, independent
officials needs, therefore, to enjoy legitimacy under different conceptions
of democratic governance that prevail among reasonable people living in
representative democracies.”* What I am embarking on in this and the
next few chapters can therefore be thought of as a robustness test.” It has
big consequences for IA regimes because it multiplies the constraints
they must satisfy (and so will require us to add to the Principles).

In this, I am assuming that different strands of mainstream political
and democratic theory are reflected, to varying degrees, in the values
and beliefs that people would apply in assessing the legitimacy of
delegated governmental regimes. This is not to suggest that people in
general express their views about democracy and government in the
language of the political theories on which I draw in the next few chap-
ters. Rather, the assumption is that those ideas run through popular
discourse and play a role in shaping the way that people think, perhaps
in headline terms, about politics and their relationship with the state;
for example, that they are entitled to vote, to have a say, to be told what
is going on, to dissent, to equality before the law, to some rights.

Rather than being cut off in some hermetically sealed philosophical
tower, political, legal, and constitutional theorists are actors in the
world, even if only at a distance and via intermediaries. However rar-
efied their theories, many eventually percolate into opinions and values,
becoming reflected in the norms and conventions of political life, the
living of which helps, reciprocally, to shape those values.

Politicians themselves—through their occasional and sometimes un-
expected role as state builders, reformers, and defenders—generate and

2*How to delineate reasonableness is fraught with difficulty, but for my purposes it excludes
people who hold to political beliefs, values, programs, or practices that embrace, foster, or aim
for tyranny or widespread oppression. For us, reasonableness is cast within our liberal demo-
cratic values and traditions. Subject to that, on a sociological or “internal” test of legitimacy,
delegation needs to square with normative conceptions of politics/government held by signifi-
cant parts of a community that is at peace, without their being coerced and with those views
making a material difference to the community’s collective life.

*The idea of a robustness test could be applied to the legitimacy of other institutions or
practices. A general theory of such tests lies well beyond the scope of this book. It is distinct
from the Rawlsian overlapping consensus because people do not need to find a common set of
reasons on which they can agree but only to acquiesce in the institution itself (viz., democracy
in its particular forms in particular states). But nor is it a shallow-rooted modus vivendi, be-
cause the reasons people have for acquiescing in the institution are sourced in their particular
values and beliefs on politics and government. See Rawls, Political Liberalism, chapter 13.
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transmit some of the basic ideas and principles that form part of our
public political life, employing rhetoric that can be elevated or demotic,
and sometimes both. Some of it rings down the ages. The ancients
aside, think of America’s founding fathers in their Declaration of In-
dependence and, vitally, in the Federalist Papers written, largely, by
Alexander Hamilton and James Madison;?® or Abraham Lincoln at
Gettysburg, in the midst of war, “Government of the people, by the
people, for the people”; Churchill, “Democracy . . . the worst form of
government, except all the others”™; or the famous saying, attributed to
English Lord Chief Justice Hewart, “not only must Justice be done; it
must be seen to be done™;”’ or, finally, liberté, égalité, fraternité, words
whose deep and particular meaning for the French people has reso-
nated again since the wave of terrorist attacks in France.

Those particularities and variations are important, and we return to
them in part III since distinctive national versions of our democratic
stories and institutions shape local debates about the legitimacy and op-
eration of the administrative state. For the moment, however, we stick
with the core ideas about the nature and justification of our liberal dem-
ocratic republics.

DIFFERENT CONCEPTIONS OF DEMOCRATIC POLITICS

In particular, I assume that public attitudes to government draw on and
are reflected in different normative and positive schools of thought
within liberalism (whether progressive or conservative), republicanism,
social democracy, and those strains of conservatism that are distinguish-
able from liberalism. As I employ them, those categorizations are broad.

Liberalism and Republicanism

I am taking liberalism to be largely value neutral, with instead an em-
phasis on procedural fairness and on individuals being largely free to
pursue their preferences, projects, and goals. Each is to be treated with

26Under the pseudonym Publius, of the people, after Publius Valerius Publicola, a legendary
founder of the Roman Republic.
Y R. v. Sussex Justices, ex parte McCarthy, 1924 1 KB 256.
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equal respect in the sense of toleration rather than approbation.”® The
private and public spheres are separate.

Liberalism seems to help us cope with pluralism, at least as a matter
of our history. The procedures and constraints regarded as necessary to
deliver fairness and equal respect are often associated with “rights” of
varying kinds.?* How those rights are conceived varies across different
strands of liberalism, leaving room for very different views on where the
lines barring state intervention should lie. This is sometimes associated
with different conceptions of liberty. Classical liberalism, for example,
emphasizes property rights, the rule of law, and freedom from interfer-
ence. In terms of the distinction made famous by British historian of
ideas Isiah Berlin, this is “negative liberty” (with thin rights) as opposed
to “positive liberty” (with thick rights).*® The tenets of German ordo-
liberalism, meanwhile, which developed before but flourished after
World War II, prioritize clear rules of the game for economic life, with
government institutions maintaining compliance in the interests of a
healthy society and social justice.”

If liberalism revolves around a right to pursue personal projects,
I take republicanism to emphasize citizenship and self-government.
Drawing in different degrees on traditions associated with Athens and
Rome, it comes in various shades.

Civic republicanism harks back to ideas of Athenian democracy,
inclining toward prioritizing the formation, forging even, of shared
values and collectively agreed policies among an active citizenry.* It

28For the emergence in the modern world of this kind of toleration (tolerance without ap-
probation), see Shorto, Amsterdam. Shorto’s explanation of how mutual toleration emerged in
Amsterdam does, however, have a distinctly republican flavor: the community working together
to address the collective-action problem of reclaiming land, from which more or less everyone
stood to benefit.

2“Rights” is in quotes because ordinary laws create legally enforceable rights (and duties),
but liberals hold that some rights are or must be deemed so basic or fundamental that they ought
to be beyond choice and trump other objectives, while being traded off (or balanced) against
each other by someone. People and societies disagree about what those “rights” might be.
Quotes are not used where the context makes the meaning clear.

3Berlin, Four Essays on Liberty, chapter 3. For a distinction with republican freedom, see
Pettit, On the People’s Terms, chapter 1.

'This doctrine-cum-tradition is not confined to Germans. Early ordo-liberals associated
with Freiburg included Luigi Einaudi, later governor of the Banca d’Italia and president of Italy.

2Today this is often associated with the work of political theorists Alastair McIntyre,
Charles Taylor, and Michael Sandel.
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typically stresses the existence of substantive virtues and public (or
community) interests over and above individual interests (thus, civic
virtue). This tradition sometimes values “self-realization” as a member
of a political community, with a nod to Aristotle’s good life. Because of
its apparent attachment to the civic strengths of small, homogeneous
political communities, it is perhaps better referred to as communitari-
anism, the label I employ henceforth. There is no substantive distinction
between public and private spheres. (The basis of legitimacy is collec-
tive self-government.)

What is generally referred to by political theorists as neorepubli-
canism, which I call simply republicanism, finds its inspiration less in
Athens than in Rome, the late-medieval Italian city-states, English
seventeenth-century debates, and America’s founding fathers. As the
basis for government being a public matter, it typically prioritizes free-
dom from domination: not being under the control of a master or mis-
tress.® Life under a benign despot does not count as free, and so more
than freedom from interference is at stake. This conception of politics
accordingly stresses the importance of people, as individuals and as
groups, being able to shape and challenge (or contest) public policy.
Power is to be dispersed, office held temporarily, and officeholders ac-
countable. But, in contrast to communitarianism, universally active
participation in the political life of the republic (or commonwealth), let
alone unanimous agreement, is not required: the public and private
spheres are blurred but not coterminous.

As such, this might be thought of as liberal republicanism: what mat-
ters is the ability and capacity of each person to participate in collective
self-government if they wish—as citizens rather than as chapter 3’s con-
sumers, workers, and investors.>*

Conservatism

Conservatism (in its variants distinguishable from free-market liberal-
ism) values stability in social institutions and does not take atomistic
rational individuals as its point of departure. It often presents itself as

3Pettit, On the People’s Terms. Skinner, “Liberty.” For emphasis on government being the
public’s business, see Waldron, “Accountability.”
34Pettit, Just Freedom, chapter 5.
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eschewing ideology in favor of tradition and evolutionary or organic
change, prioritizing reforms that preserve the roots of things, however
remotely.” As such, conservatism is not, in essence, in opposition to
modern democracy established through gradual reform and embedded
by the passage of time, as in Britain’s gradual moves toward full-
franchise elections to a representative assembly.

The public and private spheres are rooted in a natural order of things;
and, similarly, legitimacy lies in established practices that form part of
a community’s way of life. The eighteenth-century British parliamentar-
ian Edmund Burke called this prescriptive legitimacy.>®

Social Democracy

Social democracy is perhaps more rarely articulated explicitly as a po-
litical theory than as a program for action within politics itself.?” It
places overt weight on positive liberty and less weight than classical lib-
eralism on the preeminent importance of property rights. The two
points are connected because, as one commentator puts it:*

To safeguard the negative liberty of all citizens, liberal theory restricts
positive liberty to only some of them, the owners of property.

Social democracy looks to the state as an active agent in enhancing
the prospect of people and communities being able to realize their ca-
pabilities or entitlements. Initially associated with the idea of an eco-
nomic Plan in the hands of an earlier technocracy, today it might come
through state provision of services or, under legal constitutionalism
(chapter 8), the enumeration of socioeconomic rights.

For social democracy, the legitimacy of the state turns on whether it
delivers or is tending toward a certain substantive conception of justice.
The public sphere exists to transform relations of social or economic in-
equality within the private sphere, whose autonomy is restored only
teleologically. It is inherently redistributive.

*This is broadly the approach of Burke. Also, Huntington, “Conservatism as an Ideology,”
and Scruton, Meaning of Conservatism.

36Thanks to Jesse Norman, MP, for discussions on Burke.

%7 A recent exception might be Meyer, Theory of Social Democracy.

¥Meyer, Theory of Social Democracy, p. 15.
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Because social democracy incorporates democracy;, it values the in-
dividual and so, in contrast to socialism and communism, can some-
times be hard to distinguish from Left liberalism. Similarly, after World
War II, Western European Christian democracy blended a liberal
approach to economic affairs with moderate conservatism in social
values, a stress on social solidarity, and antinationalism.*® More gener-
ally, the boundaries between the various political traditions covered
here are blurred.*’ In the modern world, liberalism and republicanism
in particular are intertwined, one bringing an emphasis on rights, the
other a stress on participation and challenge, and both wanting to guard
against abuses of power. I return frequently to what those traditions
entail for IA regime legitimacy in the following chapters.

I rarely call upon communitarianism, since it speaks more to active
participation in the politics of local (municipal) government and the case
for power being delegated to towns and villages than it does to the struc-
ture of national-level government.' I also devote less space to social de-
mocracy, given the Principles’” insistence that big distributional choices
be made by elected politicians.

Social democracy is not alone, however, in bearing on the substance
of public policy regimes. Liberalism and republicanism also do so,
sometimes pointing in rather different directions, sometimes broadly
aligned. Since I say less in the following chapters about substantive pol-
icy, as opposed to how regimes are established and maintained, I there-
fore close this introduction to part II with a few observations on what
the values associated with various political traditions imply for the

3 Muller, Contesting Democracy, pp. 132-143.

“0For example, some variants of republicanism shade into social democracy by arguing for
an active state in forging values and creating conditions for people to live lives that are fulfilling
or, more restrictively, free from domination. But some forms of “communitarian” civic republi-
canism shade into conservatism by prioritizing the values of cohesive, organic, and so historic
communities. Perhaps more important, liberalism and republicanism have been intertwined in
the political history of many states, notably the US, as discussed in Kloppenberg, Virtues of
Liberalism, especially chapter 4, “Premature Requiem: Republicanism in American History.” It
can also be confusing that in some countries, again including the US, social democrats call
themselves liberals, perhaps because they see the state’s role in terms of regulatory and constitu-
tional (rights) intervention rather than in public ownership or control of part of the means of
production, distribution, and exchange.

“IFor example, in Sandel, Democracy’s Discontent, an acid test of freedom is “to share in
governing a political community that controls its own fate.” This leaves open how far into day-
to-day government “controlling one’s own fate” goes.
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purpose of, first, antitrust policy and, second, monetary policy. Broadly,
the conclusion is that for antitrust policy legitimate delegation-with-
insulation would have to overcome a basic political question about
goals, whereas for monetary policy the legitimation problem revolves
more around whether, notwithstanding fairly broad agreement on pur-
pose, discretion can be adequately constrained by a monitorable objec-
tive or standard.

Mergers and Antitrust Policy under Different Political Traditions

The prevailing ethos of contemporary mergers and antitrust policy is,
at its root, liberal and Welfarist: we should each be free to pursue our
personal welfare without interfering with others. Inefficient markets
sacrifice aggregate welfare. Policy should maximize the size of the cake
(chapter 3).

In chapter 7, we recalled, however, that after the War, the early ordo-
liberals in Germany were focused just as much on the role that anticar-
tel policy could play in avoiding concentrations of private political
power. On the American side of the Atlantic, similar concerns ran
through Woodrow Wilson’s “New Freedom” campaign and the think-
ing of his supporter, collaborator, and Supreme Court appointee Justice
Brandeis, one of the architects of the Federal Trade Commission. As the
decades passed, this strain of antitrust thinking gradually disappeared,
including within ordo-liberal circles. But in the 1990s, former Italian
competition chief and prime minister Giuliano Amato returned to it,
asking whether containing the political-social risks of dominant eco-
nomic power should rank alongside or, even, ahead of the desirability
of falling consumer prices (marginal costs).** This is a quintessentially
republican sentiment, almost exactly echoing the focus of Philip Pettit
and others on whether anyone, private or public, can decently have the
power to dominate their fellow citizens.

“2Wilson, New Freedom, VIII-XI; Amato, Antitrust. Within ordo-liberalism, there was a
switch in emphasis from the generation of Eucken to that of Bohm. Hayek approached market
dominance with benign neglect, perhaps believing that evolutionary forces would act as a safe-
guard. (With thanks to Lars Feld.)
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Prompted by the political upheavals triggered by the Great Financial
Crisis and the excesses that accompanied and fueled the credit bubble,
this idea has lately begun to resurface in debates about competition
policy.*®* To give only one example, a republican twist to competition
policy would, perhaps, take a different line on private vendors of infor-
mation, news, and advertising.

My point is not to take a position on whether liberal or republican
values should prevail. Rather, it is that questions of purpose run deep
in this field, placing a burden on elected legislators, especially if they
seek to put policy beyond their own day-to-day reach (an issue we re-
turn to in chapter 11).

Price Stability under Different Political Creeds

Price stability, the traditional core purpose of central banking, is differ-
ent. Although independent central banks are often seen as the embodi-
ment of liberalism, or even neoliberalism, I want to argue that price
stability can be seen as a legitimate goal for the state under both liberal
and republican conceptions of politics and, subject to one qualification,
under social democracy too.

For liberals (progressive as well as conservative), the definition of
price stability favored by former Fed chair Alan Greenspan seems to
warrant its legitimacy: that it obtains when “economic agents no longer
take account of the prospective change in the general price level in their
economic decision-making.”** That is almost the canonical liberal case
for any measure or regime: that it helps to leave autonomous people (and
businesses) free to pursue their private projects and well-being without
interference (in this case from noise in the value of money).

For republicans, a means of embedding price stability should be attrac-
tive because it helps protect the people from the possibility of an arbitrary
imposition of taxation through (unexpected) inflation. Republicans

BFirst and Waller, “Antitrust’s Democratic Deficit”; Davies, Limits, chapter 3; Khan, “New
Tools”; Rahman, “Domination.”

4 Greenspan, “Transparency in Monetary Policy,” echoing Volcker, “Can We Survive Pros-
perity?” from nearly twenty years earlier: I am obliged to Ed Nelson for pointing this out to me.
For a contextual account, see Orphanides, “Road to Price Stability.”
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would want this to reflect the people’s wishes for stability as a collective
good, rather than the outcome of a battle between competing interests.
They would also desire an arrangement—an institution in the broad
sense—that constrains the state from reneging on promises of price sta-
bility: insulation from domination by the state. On this view, price sta-
bility helps—is even necessary—to underpin the legitimacy of the state
itself.

Social democrats would probably pause to ask whether the state faced
a trade-off between an objective of price stability and, broadly, jobs.
Since the 1960s and 1970s, their view has probably shifted to accepting
that if medium-term inflation expectations can remain anchored, the
state has considerably more latitude to use monetary policy to stimu-
late demand to offset the effects on activity and jobs of adverse shocks
to the economy’s cost structure (part IV). In other words, many social
democrats would see the pursuit of price stability as a means to enabling
state-controlled monetary policy to provide society with insurance
against difficult macroeconomic circumstances, protecting people and
communities from hardship. While insufficient on its own, they would
not regard price stability as inconsistent with their values and goals;
they would not be seeking price instability.

In chapter 17, we will see that both they and liberal conservatives
can look for more, but suffice to say now that all the great traditions of
Western democracy can find something of value in price stability. The
legitimacy challenge is whether we can get beyond a broadly settled
purpose and frame a regime for delegation that meets our values in
other respects.

WHAT LIES AHEAD

Under any of the conceptions of politics we have been sketching, effective
governance combines at least three broad attributes: a capacity to govern
through state machinery or bureaucracy, accountability, and rule of
law.* Different political traditions balance them in different ways. Our
inquiry is about how one part of the state apparatus—independent

“Fukuyama, Origins of Political Order.
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agencies—fits into the way this is managed under democracy, the mod-
ern realization (and enrichment) of political accountability.

Before reaching our robustness test, we begin, then, in the next cou-
ple of chapters, with the values of the rule of law, constitutionalism, and
democracy.






8

Independent Agencies and Our Political
Values and Beliefs (1)

RULE OF LAW AND CONSTITUTIONALISM

Hostility to law, expressed in the principle of broad and unguided
delegation of power, is the weakest timber in the shaky structure of
the new public philosophy. . . . The question of standards disap-
peared as the need for them increased.

—Theodore J. Lowi, The End of Liberalism®

Applying the approach to legitimacy outlined in the introductory re-
marks to part II, this chapter focuses on the values of the rule of law
and constitutionalism. Together, they add up to the idea, articulated
forcefully by John Locke, of limited (constrained) government. They are
effected via norms concerning the structure of a state’s governing insti-
tutions (the famous separation of powers); and via laws or conventions
limiting what the state can do, perhaps stating what it must do, and con-
straining the exercise of its powers. Both sets of values predate but run
through today’s constitutional democracies. Notably, they drive some
current policy debates in the United States. For example, calls for the
Fed to follow a rule for setting interest rates appeal to the “rule of law™;
and objections to regulators, including the Fed, issuing legally binding
rules appeal to the “separation of powers.” It matters, therefore, whether
these political values are clear and unambiguous, and whether our Del-
egation Criteria and Design Precepts live up to them. In exploring what
this entails, some of the context for contemporary debates on monetary
policy and financial regulation becomes clearer.

The burden of the argument, reinforced in subsequent chapters, is
that while these values entail material constraints on the operation of

"Lowi, End of Liberalism, pp. 93 and 97.
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the administrative state, they are not sufficient to guarantee democratic
legitimacy for IA regimes. Put crudely, oversight by the courts simply is
not enough.?

THE RULE OF LAW: GOVERNMENT VIA AND UNDER THE LAW

When introducing the different modalities and purposes of the admin-
istrative state in chapter 3, agencies of all kinds were described as act-
ing via and under the law. The expression rule of law stands for what our
values and norms demand of the law (legality), driving some of the De-
sign Precepts incorporated into our Principles for Delegation. The roots
of the idea are not modern: in medieval England, the king was said to
be subject to the law. The rule of law is not, however, a monolithic,
uncontested concept, and so what it demands needs unpacking.’

The purpose here is not to grapple with what law is but, rather,
following part II’s general approach to legitimacy, to sketch various
mainstream accounts of the values of rule of law so as to see how they
frame conditions for rule by law to enjoy sustained legitimacy in our
constitutional democracies.

Many such accounts try to abstract from the substance of the public
policies that law instantiates and effects. Perhaps most famously among
modern writers, the late Harvard law professor Lon Fuller enumerated
the following qualities demanded of law by rule-of-law values: general-
ity, being publicly announced, being prospective rather than retroactive,
clarity, internal consistency, being reasonably stable over time rather
than subject to unpredictable or capricious change, compliance being
realistic, and the promulgated law actually being the law enforced and
applied by the executive branch and the courts.

The formal rule-like qualities of law emphasized by Fuller provide
people with the (degree of) certainty and clarity needed to plan their af-
fairs and to make their cooperative endeavors sustainable. For prosper-

*My thanks to Kevin Stack for pressing me to cover the rule of law before the values of de-
mocracy. He is not to blame for the substance.

*Waldron, “Rule of Law.”

“Fuller, Morality of Law.
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ity, economists can argue—and did argue to the post-1989 countries
transitioning from communism—that the rule of law should have pri-
ority over democracy as it guards property rights against the volatility
and excesses of majoritarian policy making.” That is the classic liberal
view of a law of rules, associated in modern times with Hayek:®

Stripped of all technicalities, this means that government in all its ac-
tions is bound by rules fixed and announced beforehand—rules
which make it possible to foresee with fair certainty how the author-
ity will use its coercive powers in given circumstances and to plan
one’s individual affairs on the basis of this knowledge.

The deeper values here are freedom from interference and the Hobbes-
ian goal of stability.

From Rules to Fair Adjudication

This sentiment is by no means confined to classical liberals. Thus the
social-democratic liberal political philosopher John Rawls:’

A legal system is a coercive order of public rules addressed to rational
persons for the purpose of regulating their conduct and providing the
framework for social cooperation. When these rules are just [and so
should be accepted] they establish a basis for legitimate expectations.
(My interpolation)

While Rawls and Hayek are left to disagree on the substance of public
policy, they share the conception of law as rules. To eliminate discre-
tion, however, the rules would have to be mechanical, in the sense of
everyone readily agreeing—indeed, finding obvious—how each and
every rule must be applied in every conceivable circumstance. Where
the law cannot be administered as a mechanical rule, as very often it
cannot, it is subject to interpretation and judgment-based application.
This opens up a somewhat different, overlapping conception centered
on the processes and institutions of the law. It finds its most famous

>Barro, “Rule of Law.”
®Hayek, Road to Serfdom, p. 80.
’Rawls, Theory of Justice, p. 235.
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expression in the precepts of the late-nineteenth-century British con-
stitutionalist Albert Venn Dicey:®

No man [sic] is punishable or can be lawfully made to suffer in body
or goods except for a distinct breach of law established in the ordi-
nary legal manner. . ..

Not only . .. with us no man is above the law, but (what is a differ-
ent thing) . . . here every man, whatever be his rank or condition, is
subject to the ordinary law of the realm and amenable to the juris-
diction of the ordinary tribunals.

Abstracting from the details of the common law system that framed
Dicey’s view of the world, here we have it that government must operate
via and under the law; and implicitly a call upon the integrity of the
courts, amounting to a demand that, whatever the matter, people who go
to law or are taken to law should, on both sides, have a fair hearing under
an impartial, expert judge insulated from the rest of government.

What counts as “fair” shifts over time, but a fair hearing is today typ-
ically held to entail either a balanced and open investigation by the
judge (civil law systems) or, broadly, reliance on evidence and argu-
ments available to and challengeable by specialist professionals on both
sides, a capacity to contest the applicability of the relevant laws, and
judges giving reasons for their findings so that, in turn, they can be
challenged in a higher court.

The justification for this conception of the rule of law might be fair-
ness for its own sake, rooted in valuing the dignity of each and every
member of the community: equality before the law. Like one of the war-
rants for democracy discussed in the next chapter, fair and open pro-
cesses also have epistemic value: when applying the general provisions
of the law to specific cases in all their particularity, debate in court is
likely to lead to a better decision (according to the standards by which
such decisions are judged by the professional community and the wider
public). And by allowing challenge, they embrace the republican value
of contestation: that people should be able to have their day in court, as
the saying goes.

8Dicey, Law of the Constitution (and discussion in Bingham, Rule of Law, pp. 3-4).
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Taken together, fair procedures are necessary for courts to provide
adjudication with finality, meaning that the outcomes are accepted as
bringing closure to a dispute even where, on the merits, disagreement
might persist. This condition for legitimacy finds a strong echo in the
research of social psychologists into what members of the public de-
mand of the administration of law: in a word, fairness, at every stage of
the process, from policing to courtroom.’

Those two conceptions—of formal norms and of fair process—are
often combined to some degree, which is hardly surprising since both
feature prominently in the values of democratic societies.'” Some ju-
rists and commentators also seek to incorporate particular substantive
values into a conception of law on the grounds that they are (or should
be) universally supported, but I largely set those aside here since we are
concerned with the legitimate structure and processes of democratic
governance.!!

We seem, then, to have bumped into a need for compromise between
a purist norm that the rule of law is a law of rules and the value of fair
hearings that include debating points of law and how the law should be
applied to contested facts.

Under the former conception, the rule of law might seem to have
been sacrificed—we are under the rule not of law but of men (sic).?
After the Second World War, Hayek was concerned that the pursuit of
social justice, via the discretionary administration of the welfare state,
was having just that effect.®

The counterargument maintains that the terrain amenable to me-
chanical rules does not exhaust the scope of legitimate government.
Neither Hayek nor Rawls has much to say about democracy, but in
democracies we accept laws/regimes that are not entirely mechanical
if duly passed through a properly elected assembly (and not violating
any constitutional constraints). Indeed, in a democracy, it would be odd
to deprive the people of the right to pass nonmechanical laws: to do so

Tyler, Why People Obey.

OFor example, “Rule of Law and Its Virtues,” included in Raz, Essays on Law.

Perhaps the most significant such account in recent years is Bingham, Rule of Law, with
eight precepts that include respect for substantive human rights.

12Scalia, “Law of Rules.”

BHayek, Political Ideal, quoted in Tamanaha, Rule of Law.
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would be the tyranny of a particular conception of the “rule of law,”
which therefore cannot be ours (chapters 9 and 10).

This amounts to ditching an imaginary metaphysics of the “rule of
law” as something external to ourselves. Just as economists are fond of
saying, “There are only households,” looking through the (distorting)
veil of companies and investment vehicles to the ultimate investors,
workers, and consumers, so we cannot take flesh-and-blood people out
of the application of the law. Legal rules do not apply themselves.

Rules versus Standards: GContemporary Debates
in Postcrisis Central Banking

That does not make the underlying issues go away, of course, as the
question becomes how best law can be framed and its interpretation-
cum-application constrained so as to be consistent with our values. For
the administrative state, including IAs, this manifests itself partly in a
debate about the relative merits of “rules” and “standards (a cousin of
part I's discussion of rules versus discretion).”* The difference can be
illustrated with an example from prudential policy for a stable financial
system (the focus of part IV):

o Rule: “Licensed banks must maintain tangible common equity (as de-
fined) of at least X percent of total assets (as defined).”

o Standard: “Licensed banks must manage their affairs prudently and
maintain capital adequate to remain safe and sound in stressed states
of the world.”

Of course, the terms of any rule may require interpretation and judg-
ment (see above), so the distinction is one of degree rather than of abso-
lutes.”” But, unless its terms are drafted very loosely, the rule imposes a
somewhat tighter constraint.

"For its relevance to antitrust policy, see Crane, “Rules versus Standards.” Here, in part II,
following legal terminology, the term standard might briefly seem to be used in a slightly differ-
ent way from in the welfarist discussion of part I. There (chapters 5 and 6) a standard could be
part of an objective or part of a binding constraint, and the question was whether the objective/
constraint was monitorable. The apparent difference dissolves because a monitorable standard
is rule-like (see main text).

15See Schauer, Playing by the Rules.
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This is no less relevant to monetary policy, but here the analysis can
be pushed a step further by reintroducing part I's distinction between
goals and instruments:

o Rule for Objective: “Monetary policy shall be set so as to achieve an
annual rate of inflation (as defined) of Y percent.”

o Standard: “Monetary policy shall be set so as to maintain price sta-
bility and full employment over the medium-to-long term.”

 Rule for Instrument: “The policy interest rate (as defined) shall be set
according to the formula F.”

Hayek’s choice between rules and (vague) standards is clear enough:'

When we obey laws, in the sense of general abstract rules laid down
irrespective of their application to us, we are not subject to another
man’s will and are therefore free. It is because the lawgiver does not
know the particular cases to which his rules will apply, and it is
because the judge who applies them has no choice in drawing the
conclusions that follow from the existing body of rules and the par-
ticular facts of the case, that it can be said that laws and not men rule.

Unsurprisingly, therefore, those who place great weight on that concep-
tion of the rule of law espouse instrument rules for monetary policy and
rule-based banking regulation, as reflected in various draft laws that
have passed the US House of Representatives in recent years."”
Monetary history is replete with examples of almost every type of
rule imaginable. Perhaps the most famous is the nineteenth-century
gold standard, which was legislated, observable to the public, and, rela-
tively speaking, simple.'® While the rule purported to be binding, on a
number of occasions it was suspended by the Westminster Parliament,
always with a promise to return once the immediate exigencies had
passed. In a deep sense, therefore, the real “rule” governed the various
circumstances in which a country would suspend and return to the
standard. That higher-level rule could only be inferred from practice, a

Hayek, Constitution of Liberty, p. 153, quoted in Tamanaha, Rule of Law.

Taylor, “Legislating a Rule.”

8Unlike, say, a “rule” for money growth or the path of a short-term nominal interest rate,
which requires continuous judgments about shifts in the demand for money or in the equilib-
rium rate of interest.
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practice that was finally broken in the early 1930s. Policy rules are, in
other words, complex things.

Partly for that reason, on the other side of contemporary debates,
standards (or a rule for an objective) are preferred by those who regard
the state of economic knowledge as insufficient for society to harness
itself to an interest-rate rule, let alone a mechanical one; and, in the reg-
ulatory sphere, by those who place weight on the avoidance strategies
likely to be adopted by regulated industries (as discussed in chapter 21).
Even though interpretation and discretionary judgment are, then, un-
avoidable, rule-of-law values nevertheless push in the direction of those
judgments being consistent over time (in other words, principled), any
exceptions being carefully explained, and any change in the underlying
principles being signaled in advance. This is a world where policy makers
are expected to furnish their choices with reasons, enabling challenge
and incentivizing consistency and clarity. It goes for agencies’ applica-
tion of the law just as much as for the courts (and helps to underpin our
third Design Precept, as discussed below).

In the same spirit, formalist rule-of-law values mean that room for
discretionary judgment should be constrained by laws that incorporate
a clear standard (or objective) and that avoid unnecessary vagueness.
Hayek might not get his mechanic, but he should be spared an artist. We
should do the best we can. Our first Design Precept demands just that:
while not precluding instrument rules, it requires that objectives and
standards operating as the front line constraint should be monitorable—
and, so rule-like.

In summary, a rule-of-law standard comprises values and norms that
a society wants to shape the constraints that bind people who (unavoid-
ably) make, enforce, and interpret the law. This is constrained discretion,
exactly the concept invoked in chapter 6 to motivate the Design Precepts
for how to structure IA regimes; except now the need for constraints is
no longer a matter of expedience and efliciency but is rooted in some of
our deepest values.

Debates about the operation of postcrisis central banking should be
seen in that light. They are not simply about economics. The same goes
for the broader question of how central banks fit into the structure of
the state, since that is similarly constrained by rule-of-law values.
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CONSTITUTIONALISM AND THE STRUCTURE OF THE STATE:
SEPARATION OF POWERS

From ancient and medieval times, the design of the state has been
continuously debated, with core precepts ranging from spreading and
sharing power across different groups in the political community to
delineating the functional purpose and powers of distinct government
institutions.

The idea of a “mixed constitution,” balancing power across different
groups, goes back to Aristotle: the one (monarch), the few (aristocracy),
and the many (people). In Republican Rome it was manifest in the frag-
mentation of power across the Senate, the People’s Assembly, the veto
rights of the Tribunes of the People, and the Consuls.

A group-based structure prevailed in parts of medieval and early-
modern Europe. England had a bicameral parliament, giving both the ar-
istocracy and regional representatives (gentry and burghers) some kind
of check on the monarch’s law-making, tax-raising, and executive pow-
ers, which proved central to the political struggles of the seventeenth
century. Prerevolutionary France, meanwhile, emphasized the three Es-
tates of church, nobility, and the rest (the people!), who alone lacked
privileges and political rights.”

From the Enlightenment onward, the stress shifted, in theory if not
always in practice, to a functional distribution of powers across three
canonical branches: legislature, executive, and independent judiciary.
This is the separation of powers that the French liberal political scientist
Montesquieu thought he saw, and admired, in eighteenth-century
Britain.?

While this model came to be reflected in almost every advanced-
economy democracy, its realization and evolution varied considerably.

YIn England, the princes of the church (cardinals and bishops) sat in the House of Lords. So
did the abbots of the great pre-Reformation monasteries but as landed magnates rather than of-
ficers of the church.

2Montesquieu, Spirit of the Laws. In fact, over this period, partly through the efforts of Sir
Robert Walpole, often referred to as Britain’s first prime minister, the executive branch embedded
itself in Parliament through the granting of offices. Montesquieu might have been misled by the
Tory and sometime exile Viscount Bolingbroke, who would have preferred more degrees of sepa-
ration between the Crown (executive) and Parliament (Tombs, English and Their History, p. 318).
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Whereas in England the ordinary courts were to be a check on a latently
mighty executive, the imperative in postrevolutionary France was to
protect the People’s Assembly from potentially reactionary courts.”
Hence Napoleon molded the old King’s Council into what today still
serves as the Conseil d’Etat, France’s highest court of administrative law.

The variation is not surprising. A monolithic prescription for the
structure of the state does not flow from the deeper values that are today
associated with the separation of powers, which include (1) “no man
being a judge in his own cause,” motivating a judiciary that stands in-
dependent of the lawmakers; (2) the benefits to efficiency and effective-
ness, and thus to the people’s welfare, of a division of institutional labor
into functional competences; and (3) avoiding concentrations of power,
for the reasons famously urged by American founding father James
Madison:*

The accumulation of all powers, legislative, executive and judiciary,
in the same hands . . . may justly be pronounced the very definition
of tyranny.

Even taken together, this bundle of purposes is consistent with either
hermetically sealed functional spheres or, alternatively, degrees of over-
lap where, in Montesquieu’s words “power [is] a check to power”, as re-
alized in the US system of checks and balances.”

Although the precise structure of the state is left underdetermined,
the standard tripartite “separation of powers” leaves the executive gov-
ernment bridging between a legislature that promulgates general
forward-looking rules binding the public and a judiciary that interprets
and applies the law, with finality, in particular cases. At one end of the
spectrum, the legislature delivers, subject to constitutional constraints,
most of the rules of the game (the laws of the land) for our collective life
together, while at the other end the courts apply the law through fair
procedures that respect our equality before the law. One is in essence
political, while the other is meant to be the opposite.

ZFor a recent succinct summary of the contrasting histories and conceptions in France,
Germany, UK, and US, see Mollers, Three Branches, chapter 1.1. For a broader conceptual gene-
alogy, see Vile, Constitutionalism.

2Hamilton, Madison, and Jay, Federalist, No. 47.

ZMontesquieu, Spirit of the Laws, which combines the value of balance (a descendant of
mixed government) with partial separation, as discussed in Vile, Constitutionalism.
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As the only 24/7 branch, the executive sits in between, administer-
ing the law in all the many millions of actions and choices that never
end up in a courtroom; deciding which cases to take to court and sub-
sequently enforcing the courts’ decisions; increasingly through the
twentieth century, fleshing out the law through regulations and ordi-
nances; and, drawing on that rich experience, proposing initiatives or
amendments to the legislature. Far from being mechanical, this catalog
of functions entails discretionary choices and so policy making. In
practice, even where not in concept, the executive is everywhere a hier-
archy, with a boss (president or prime minister) at the top, whose gen-
eral policy directs, steers, and maintains coherence across the executive
branch as a whole, whether via direct decision, consultation, or the
power of appointment/removal and therefore of patronage.

In terms of the received eighteenth- and nineteenth-century norms
of constitutionalism, therefore, the most obvious thing about indepen-
dent agencies is that they lie outside the executive hierarchy. That frag-
ments power (good in terms of Madisonian values) but reduces the
scope for executive coordination (bad in terms of welfarist efficiency).

Second, unlike noninsulated agencies, they cannot comfortably turn
to elected politicians for day-to-day guidance on how to interpret or
apply their mandate. Our Delegation Criteria and first Design Precept
mitigate that by prescribing clear, monitorable objectives.

Third, in common with other parts of the administrative state, where
they span legislative, executive, and adjudicatory functions they seem to
challenge the Montesquieu-Madisonian value that control of all three
should never lie in the same hands. As one leading scholar on the ad-
ministrative state puts it:**

Below the very apex of the governmental structure, the rigid . . . [doc-
trine] should be abandoned in favor of analysis in terms of separa-
tion of functions and checks and balances.

But there is a further thought, associating the separation of powers with
the values of the rule of law by demanding:*

24Strauss, “Place of Agencies,” p. 578.
*Waldron, “Separation of Powers in Thought,” p. 467.
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articulated government through successive phases of governance
each of which maintains its own integrity.

For us, the idea is that citizens should be assured (and able to see) that
each of the different steps in governance via independent agencies has
integrity in its own right and also when taken together.”® Chapter 11’s
robustness test of our Design Precepts must check whether they can de-
liver that.

THE RULE OF LAW AND INDEPENDENT-AGENCY REGIMES

In the introduction to part II, we argued that the derivative legitimacy
of independent agencies would call upon a principle of transitivity: the
values and beliefs that underpin the legitimacy of constitutional govern-
ment cannot be violated by the delegation. Those values include the
rule of law and, in some form, a separation of powers. It is striking that
few attempts have been made to assess the administrative state as a
whole against those values.?”’

One such value was a demand for rules that are legally binding only
if generally applicable, transparent, and reasonably predictable in their
application. While the laws that establish agencies are not general but
specific, the underlying values plainly are transitive. We should want an
IA’s general policy making to be, in Fuller’s terms, general (over the rel-
evant domain), transparent, forward looking, as clear as possible, con-
sistent, stable, and practicable.

When we turn to the fair-process conception of the rule of law, we
need to pause because the very purpose of delegation is to change the
institutional setting in which policy making, rule writing, and decision
making occur. One possible starting point would be to stipulate that if

26The value accorded to, for example, the de facto separation of evidence gathering from
prosecutorial decisions was apparent in the surprise of US commentators when, during the 2016
presidential election, the FBI seemed to preempt decisions formally belonging to the US Depart-
ment of Justice.

%7 A notable exception is Kevin Stack, who, taking the work of Peter Strauss as a benchmark,
has outlined what amounts to an audit of US administrative law against five precepts of the rule
of law: authorization, notice, justification, coherence, and procedural fairness (Stack, “Adminis-
trative Jurisprudence”). The differences in my approach revolve, as discussed below, around (1)
adding the demands of democracy and, in consequence, (2) distinguishing truly independent

agencies from other organs of the administrative state. Also on the rule of law and the adminis-
trative state, see Dyzenhaus, Constitution, chapter 3.
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an agency’s functions are quasi-judicial, then its processes should be
modeled closely on those of the courts; and if quasi-legislative, through
the writing of legally binding rules, then its processes should be mod-
eled on those of the legislature. But that line would seem to undermine
the purpose of delegation: if the processes are to be substantively identi-
cal, why not leave the functions with the courts and legislature? Neverthe-
less, such reasoning goes some way to explain why, early in the twentieth
century, US courts pushed administrative agencies to use court-like hear-
ings when determining particular cases; and why, through the 1946 Ad-
ministrative Procedures Act, Congress required “formal rule-making” to
be conducted through hearings open to the public. But the very same
Act’s enabling provisions for (the unfortunately labeled) “informal” adju-
dication and “informal” rule making more than genuflected toward al-
lowing departures from, respectively, court-like and parliamentary-like
procedures (chapter 15).

Once that mental door is opened, it becomes apparent that it is the
higher-level value of fair procedures that must be transitive; hence a
century’s worth of judicial and legislative lawmaking on standards for
agency decision making and on the circumstances under which ag-
grieved parties can resort to the courts for redress or protection.

Administrative Law

That is the realm of administrative law, a vital part of public law and so
of constitutionalism.?® One of Dicey’s core precepts was that govern-
ment must be subject to the law. As has been said many times, by
famously insisting that this be effected by the “ordinary courts,” he
muddled up the basic norm with its institutional form; other jurisdic-
tions, most famously France, have separate court systems for private
law and for public law given their particular histories. Elsewhere, Dicey
focuses on his substantive precept that the rule of law is at odds with
“the existence of arbitrariness, of prerogative, or even of wider discre-
tionary authority on the part of government.”*

20n the place of administrative law within constitutionalism, see Bremer, “Unwritten Ad-
ministrative Constitution.”

¥Dicey, Law of the Constitution. The 1914 edition marks a changed view of the French sys-
tem: quoted in Endicott, p. 480.
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Modern formations discard the element of innocence in denying dis-
cretion in government (and the courts). As the late Lord Bingham put it
shortly after stepping down from the UK’s highest court, the elected ex-
ecutive branch and agencies “must exercise the powers conferred on
them in good faith, fairly, for the purpose for which the powers were
conferred, without exceeding the limits of such powers and not
unreasonably.”

In most advanced-economy constitutional democracies, an aggrieved
party might, as a broad generalization, be able to resort to the courts
with a challenge to executive or administrative action based on any or
all of the following:

o that the purported exercise of power lay beyond the boundaries of the
delegated power (vires),

« that the power had been exercised in a way that did not comply with
prescribed and fair procedures (natural justice or, in terms more
familiar in the US, due process),

o thatnotall relevant or some irrelevant considerations had been taken
into account, and

o that the power had been exercised in a deeply unfair or biased or un-
reasonable or irrational or disproportionate way.

At different times and speeds, the twentieth century saw a massive
development of administrative law across the developed world and be-
yond. Of course there are variations and idiosyncrasies, some of which
are important in part III, but taken as a whole rights of challenge along
the lines listed above are widely regarded as essential to avoid the arbi-
trary exercise of administrative power. Furthermore, mobilizing one
of the values of the separation of powers—checks and balances—judges
or legislators have typically insisted upon a degree of separation between
an agency’s rule-making, general policy function, and its adjudicatory
responsibilities.

30Bingham, Rule of Law, chapter 6, p. 60. Before heading the UK’s highest court, then the
Law Lords, Bingham was Master of the Rolls and then Lord Chief Justice, the only judge to have
held all three positions. He was once described to me by a former judge as one of the two greatest
British public officials since World War II; the other was the late Bank of England governor
Eddie George.
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Delegation-plus-Insulation under the Rule of Law

All that applies, however, to the parts of the elected executive and to
agencies that are not fully insulated from day-to-day politics. We are
concerned with delegation-plus-insulation.” This drives some require-
ments that do not typically feature in the administrative law of the
major jurisdictions. In particular, our third Design Precept demands
that an independent agency publish the operating principles that guide
its exercise of delegated discretion, among other things making clear
where (and why) it plans to implement policy through rules or case-by-
case application of a standard. That matters when an agency is insulated
from day-to-day politics and, furthermore, is likely to be accorded re-
spect by the courts by virtue of the gravity or socioeconomic signifi-
cance of its mandate. Most significantly, the Principles for Delegation
demand that an IA regime operate with a clear purpose and a monitor-
able objective (or standard), consistent with the formalist version of
rule-of-law values with which we began. Clearly, however, that require-
ment is not addressed to the agency itself but to legislators.

When it comes to insulated IA regimes, therefore, due process and
other administrative law constraints on how an agency operates cannot
suffice. Administrative law can at best mitigate flaws in the design or
operation of delegations that flout or stretch our values. On the more
basic issue, we are into the realm of higher law and constitutional conven-
tions, facing questions of whether powers may be delegated to agencies
at all, may (or even must) be delegated only on certain conditions, and
who decides.

SUBSTANTIVE CONSTITUTIONAL PROVISION FOR IA REGIMES

As we explore in part II, very few jurisdictions make express provision
for the administrative state in their basic law or conventions; and where
(as in Germany) they do, administration is sometimes put under
ministerial control, apparently precluding IA regimes (chapter 13). Typi-
cally, therefore, the permissibility of the regulatory state and degrees of
insulation have become matters of interpretation and interpolation.

*'Thanks to Kevin Stack for urging me to emphasize this.
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What, though, of the underlying values of constitutionalism? In par-
ticular, should citizens have any rights that could be delivered or safe-
guarded only through delegation to arm’s-length decision makers? That,
of course, generates wildly different answers.

Buchanan on the Need for a Monetary Constitution

The late US public-choice theorist James Buchanan called for a polity’s
monetary regime to have constitutional status. Viewing day-to-day pol-
itics as mired in a battle of interests and normal administrative policy
making as polluted by the self-interest of bureaucrats and their clients,
Buchanan argued that priority should rationally be given to consti-
tutional entrenchment of property rights and similarly embedded rules-
based fiscal regimes. He accordingly held that stability in the value of
money should be incorporated into the Hobbesian concept of “security”
provided by a sovereign state, enabling efficient economic transactions.*?
For not dissimilar reasons, but with more of an eye to political freedoms,
European ordo-liberals demanded embedded rules of the game to frame
the market economy and thus for an insulated competition authority.
This line of thought is central to part IV (chapter 20).

Late in his life, Buchanan conceded his position was instrumental,
motivated by a conviction that people would be better off if certain rules
of economic life could be put beyond the reach of normal politics.”® Much
the same applies on the other side of the debate. Whereas Buchanan, and
before him Hayek, prioritize rights designed to prevent the state from
interfering in market-based choices, progressive liberals advocate rights
intended to protect individuals from each other and, thus, from what
they might refer to as untrammeled market forces, with the state as
agent in administering those protections.*

2Buchanan, “Constitutionalization of Money.” This is a cleaner statement of similar views
expressed in earlier papers. Hobbes is explicitly recruited to the constitutionalist liberal cause.
For Buchanan, the written constitution seems to play the role of Hobbes’s unitary “sovereign,”
even though the constitution constrains the laws rather than delivers them.

¥Buchanan and Musgrave, Public Finance.

*In the British literature, Harlow and Rawlings, Law and Administration, distinguish be-
tween “red light” and “green light” variants of public law, the former constraining the state in
the spirit of classical liberalism, the latter enabling it in the spirit of mid-twentieth-century so-
cial democracy. By contrast, US progressive liberals have tended to focus on civil rights rather
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Once that is clear, disagreements about the catalog of entrenched
rights and practices take on their true complexion: as battles to lock
substantive conceptions of politics—of the good life and justice—into
constitutional law or conventions. The significance for us, exploring
whether there is a place for IA regimes without committing ourselves
to a substantive creed, is (a) where the order of things gets determined,
since that will fix who (judges or elected politicians) settles the place of
agencies in the state structure; and, as we proceed to part III, (b) whether
the incentives ingrained in institutional structures are aligned with
political values.

LEGAL VERSUS POLITICAL CONSTITUTIONALISM:
ADMINISTRATION UNDER JUDGES OR POLITICS?

A parting of the ways seems to come in whether constraints on the state,
whatever their substance, are codified in a written constitution, find ex-
pression in common law, or are embedded in conventions of political
life. The first is the dominant form of legal constitutionalism, the last a
form of political constitutionalism through which the people’s represen-
tatives exercise restraint under soft law and a watchful people.®
Formally, the vital distinction is that under both variants of legal
constitutionalism, but not under political constitutionalism, the judges
are empowered to strike out legislation that violates a higher law.*® That
is not to say, however, that legislators have free rein in polities without
judicial review of legislation, since courts might construe statutes so as

than socioeconomic welfare, which might leave them closer to classical liberals once the rights
they seek became embedded.

3Bellamy, Political Constitutionalism.

3¢ Long before the new constitutionalism, England’s common law acted as a check on English
government without formally having the final word on legislation. “Common law constitution-
alism,” a recent movement distinctive to England and a few similar jurisdictions, holds broadly
that the courts could strike out legislation that violated ancient rights, on the basis of the some-
what controversial doctrine that parliamentary supremacy is sourced in the common law and,
thus, a gift of the judges. Where people stand on this bizarre but, for Britain, possibly important
debate seems often to turn on which end of England’s ghastly seventeenth century one prefers. I
say less in the main text about common law constitutionalism as its academic and judicial pro-
ponents have generally had little to say about the structure of delegation within the administra-
tive state. See Laws, Common Law Constitution, and, on the other side, Goldsworthy, Parlia-
mentary Sovereignty.
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to be consistent with embedded rule-of-law values. Nor is the only con-
straint in polities with a written constitution the basic law itself.

This is sometimes articulated in the proposition that our societies’
legal systems amount to more than a combination of overtly constitu-
tional provisions and ordinary statutes. Rather, it is suggested that, in
addition to some uncontroversial but uncodified legal norms, there are
some super-statutes that are quasi-constitutional insofar as the fabric of
the society’s way of life would be fundamentally changed were they to
be repealed.”’

There is something to this. Even where, as in the UK, a supreme par-
liament could in theory repeal any statute, that does not mean the leg-
islature could get away with it. It would be really quite something to try
to repeal, for example, those parts of the 1701 Act of Settlement, which,
after nearly a century of struggle, enshrined judicial independence by
protecting the top judges from being sacked at the king’s pleasure. And,
in the US, repealing the Federal Reserve Act without putting anything
in its place would be a constitutional adventure, leaving the country’s
monetary regime adrift (chapter 12).

Addressing the narrower question of when common law courts might
be able to strike out legislation, Lord Justice Laws, quoted with approval
extrajudicially by Lord Phillips when president of the UK’s Supreme
Court, described a “constitutional statute” as one that®®

(a) conditions the legal relationship between citizen and state in some
general, overarching, manner, or (b) enlarges or diminishes the scope
of what we would now regard as fundamental constitutional rights.

Irrespective of the context of those remarks and of whether the English
judges do have that power, these seem like good tests for whether a long-
lived statute is likely to be deeply embedded in public beliefs about de-
cent government, with a high de facto barrier to repeal. All of which is
to say that, under political constitutionalism, the legislature is not uncon-
strained; and that, under legal constitutionalism, the courts are liable
to err if inattentive to deeply embedded public values and associated

¥ Eskridge and Ferejohn, “Super-Statutes.” For criticism of a later book version, see Ver-
meule, “Super-Statutes.”

3 Lord Phillips, president of the Supreme Court, quoting Lord Justice Laws in Thorburn v.
Sunderland City Council, a judgment from 2003 (Phillips, “Art of the Possible”).
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expectations. No polity manifests a pure form of legal or political con-
stitutionalism: some deeply embedded statutory regimes are akin to the
constitutional conventions or norms that inhabit a space between poli-
tics and law (and some of which can in practice become incorporated
into law over time). Legislators need to be attentive to the values of the
law, and public law is part of politics.*

Contemplating the administrative state, and IAs in particular, through
the lens of constitutionalism ends up, therefore, taking us to questions
about the role of judges in democracies.

Judges as Guardians of Constitutional Integrity: The Problem
of the Infinite Regress

The separation of powers in a constitutional democracy gives the inde-
pendent judiciary a central role in the life of its citizens under the
administrative state. For some, this is absolutely consistent with our
deepest political values. Accepting and embracing the inevitability of
judicial interpretation, the late US- and UK-based legal philosopher
Ronald Dworkin argued—somewhat clumsily unless he really meant
it—for “those with better views, or who can argue more cogently, [hav-
ing] more influence.”*® In a similar spirit, Rawls identifies the US Su-
preme Court as the exemplar of “public reason,” the only means through
which legitimate law and public policy could be made.* While others
argue that handing judges (some of) the most important and, probably,
contentious value judgments confronting society is a violation of the
spirit of democracy, the fact is that in many constitutional democracies—
perhaps most notably Germany and the US—that is exactly their role.*?

¥For a particular version of that thesis, centered on underpinning the state, see Loughlin,
Idea of Public Law; more generally, Elliot and Feldman, Cambridge Companion. On conven-
tions, see Barber, Constitutional State, chapters 5 and 6.

“Dworkin, Freedom’s Law, p. 27.

YRawls, Political Liberalism. It is, for me, a truly remarkable view given the opaque insider-
code language that a constitutional court must often use when it decides moral issues.

“2The greater the scope of constitutional rights (e.g., socioeconomic welfare), the more they
have to be balanced against each other, potentially leaving the courts making trade-offs among
public policy objectives typically associated with the democratic assembly. Critics of judicial
power over legislatures include Bellamy, Political Constitutionalism, and most notably Waldron,
“Case against Judicial Review.”
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As we said in chapter 4, this makes judges into guardians, standing
far higher than trustees for laws that the legislative assembly may change.

But creating independent agencies, insulated from day-to-day poli-
tics, is an act of politics. The political community needs some way of
monitoring whether its delegated monitor (the judiciary) is conducting
itself as intended. The conduct of the judges in adjudicating cases against
the delegation of power or its exercise must itself meet standards of legiti-
macy. But who is to say whether they rise to that? In the question fa-
mously posed by the Roman satirical poet Juvenal sometime around the
reign of the emperor Adriano (Hadrian): who guards the guardians?

This appears to be an infinite regress. It reminds us that in democra-
cies all institutions hang in the air unless they have public support or
acceptance.

LEGALITY DOES NOT SUFFICE FOR LEGITIMACY

We can now pull together the threads running through this chapter.

If the application of our rule-of-law values were in practice limited
to questions of due process (fairness), prioritizing openness, and peti-
tioning by interested parties, something precious would be lost. This
was exactly the complaint half a century ago of Theodore Lowi, quoted
at the head of this chapter, when he lamented that US judges were un-
derpinning a form of interest-group bargaining that abandoned the
need for a legislated standard or objective. In democracies, that is espe-
cially problematic for agency regimes insulated from day-to-day politi-
cal control (chapter 11).

The New Few: Gentral Bankers, Regulators, and Judges

At other times and places, the judges go further, either openly getting
into substance or using procedural diktat to push agencies toward their
preferred positions on public policy.*?

Where the public and the judges acquiesce in shirking by the legisla-
tive assembly (see part III on the US), technocrats or judges become the

43Shapiro, Who Guards the Guardians?
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policy makers in a new version of Aristotle’s mixed constitution: the
one, in the form of a powerful president or prime minister (and his or
her narrow circle of helpers); the many, being the people and their rela-
tively passive representatives in the legislature; and, in Ferdinand
Mount’s words, a new few, in the form of leaders of the administrative
state.**

If that is indeed how things stand today, all that has changed over the
centuries since the Enlightenment is a shift in unelected state power
from a hereditary aristocracy to a meritocratic and technocratic judi-
cial, central banking, and regulatory class. Rather than late-nineteenth-
century America’s system of parties and courts, this would be a system
of agencies and courts: precisely the problem of technocracy posed in
the book’s introduction.

Central Banks Need the Delegation Criteria

Our quest for legitimation conditions can arrive at essentially the same
place by asking whether legality suffices. Plainly, the rule of law and
constitutionalism demand that the machinery of government—such as
independent agencies—must comply with any basic law and constitu-
tional conventions, codified or not. Some—perhaps in the US, many—
scholars and commentators would stop there: if government structure
X is OK under the constitution, then it is legitimate. I reject that view,
and the rather narrow conception of the authority of democratic gover-
nance that it draws upon and fosters.

It merely relocates the legitimacy issue to whether a constitution’s
provisions, as construed and applied by a constitutional court (and
other actors), are in accord with society’s values. A written constitution
does, of course, play a significant role in shaping, structuring, and sus-
taining beliefs and values.*® But it would be far-fetched to claim that the
direction of causation never runs the other way. The norms and beliefs
that underpin society’s conception of legitimate government quietly

““Mount, New Few. His new elite includes business and elected politicians. I refer more nar-
rowly to unelected holders of de jure state power.

5 Graber, American Constitutionalism. Some authors (e.g., Dyzenhaus) use “legality” to con-
note lawfulness that squares with rule-of-law values. I use the term more narrowly, as the values
are better seen as informing or comprising conditions for legitimacy, which in our societies in-
clude but are not limited to the rule of law.
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change over time, with the more important changes gradually reflected
in constitutional interpretation and/or amendments. That is no less true
for legitimate state structures, which must somehow both respect the law
and track evolving values and expectations.*® Our inquiry must, then,
engage with the values that have come down to us from constitutional
government as conceived in the eighteenth-century’s commercial liberal
(but not democratic) republics.?

Our Delegation Criteria are partly the result of such engagement. By
demanding that any IA regime be framed with a clear purpose and
monitorable objective, they more than genuflect toward the rule-of-law
values of generality, predictability, transparency, and comprehensibility.
The people need to know what they are meant to be getting and to have
reasonable assurance that that is what they will, in fact, get. Some of the
Design Precepts then come in behind to underpin a demand for fair
processes. In language familiar to American readers, this amounts to a
nondelegation doctrine (chapter 14).

But that cannot be enough for us, citizens of democracies. The rule of
law and constitutionalism do not exhaust our political values. While
central banks and their regulatory cousins can be challenged in the
courts, they must pass a greater test. Constitutional democracy requires
us to contemplate what democracy is and means, and whether its dis-
tinctive values can accommodate insulated policy making.

#¢] take that to be the central message about former US Supreme Court Chief Justice Hughes
in Ernst, Toqueville’s Nightmare.
“7Sagar, “Istvan Hont.”
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Independent Agencies and Our Political
Values and Beliefs (2)

THE CHALLENGES TO DELEGATION-WITH-INSULATION
PRESENTED BY DEMOCRACY

A representative democracy, where the right of election is well
secured and regulated & the exercise of the legislative, executive and
judiciary authorities, is vested in select persons, chosen really and
not nominally by the people, will in my opinion be most likely to be
happy, regular and durable.

—Alexander Hamilton to Gouverneur Morris, May 19, 1777

No government by experts in which the masses do not have the
chance to inform the experts of their needs can be anything but an
oligarchy managed in the interests of the few.

—John Dewey, The Public and Its Problems?

As history shows, liberals were not always quick to embrace franchise
reform, and their misgivings persist even today.” Some see in democ-
racy the shadow of unconstrained populism. The majority might op-
press a structural minority, today’s citizens might make choices that
impoverish future generations, or they might undermine or revoke es-
sential political and civil “rights.” Hayek was open about this, explicitly
rejecting “current majority opinion as the only criterion of the legiti-
macy of the powers of government”.* On the other side of liberal politics,
echoes can sometimes be found in the followers of Rawls. Democracy

'Letter from Alexander Hamilton to Gouverneur Morris, May, 19, 1777, US National Ar-
chives, Founders Online.

*Dewey, Public and Its Problems, p. 208.

3“Political Democracy: Liberal Resistance to Suffrage Extension,” chapter 6.i of Fawcett, Lib-
eralism; and, from a different perspective, Muller, Contesting Democracy, chapter 1.

“Hayek, “Liberalism,” p. 143.
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becomes a means for individuals to exercise their sovereignty in the po-
litical arena as citizens, through the formation of law, but only within
limits. This is a worldview into which expert independent agencies, in-
sulated from the popular swirl, can find a comfortable and valued place.
For others, however, it raises the risk of a technocracy-led undemocratic
liberalism. This chapter begins the process of exploring whether IA re-
gimes can be squared with our democratic traditions and values.

DEMOCRACY AND THE AUTHORITY OF LAW

The previous chapter’s exploration of what distinguishes rule of law
from rule by law, and how it constrains IA regimes, did not offer an ac-
count of the resilience of law’s authority. If it relies upon people believing
in the legitimacy of the laws in general (in the source of lawmaking), de-
mocracy shifts the grounds for such beliefs.

Democracy can make the law our law in some sense. Approaching le-
gitimacy as a property of institutions that turns on standards internal to
our way of life—legitimacy for us—the sustained authority of law, includ-
ing any basic law, notwithstanding occasional and sometimes persistent
government failure, is partly derivative of the legitimacy of democracy.®

Marking a departure from predemocratic constitutional liberalism,
this poses different demands on independent-agency regimes. For
liberalism, legislation (or state action more broadly) is illegitimately
coercive if it crosses the boundaries of our rights: rights that might be
conceived as lying in the natural order of things, as rooted in our inher-
ent worth, or merely as whatever are stipulated under constitutional
norms. For modern republicanism, by contrast, the coercive and nor-
mative state can be justified only if we, the people, can somehow control
the making of laws, so that legitimate force can be used only to enforce
our laws and policies: liberty lies in being our own legislators.® For many,
those thoughts lie deep in our convictions about democracy.

>This is quite different from accounts of authority that rest on its instrumental value alone
(that it seems to work). Having discovered he took a similar view, I am grateful to Scott Hersho-
vitz for exchanges during a visit to Michigan University and since. See Hershovitz, “Legitimacy,
Democracy,” which was responding to Joseph Raz’s view of authority as, for example, in Raz,
Morality of Freedom.

°For this ideal in republican Rome, see Beard, SPQR, chapter 4.
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The Central Banking and Independent Regulator Challenge
to Democracy’s Value

This helps to resolve the age-old problem of “Who guards the guard-
ians?” which runs wider and deeper than the previous chapter’s question
of how we monitor the quality of judicial “oversight” of the administra-
tive state. Not all misuses of power are illegal. If agency leaders bluff their
way into office or later wander off the ranch, exploiting ambiguities in
the law (chapter 4), somebody needs to check what’s what. Our elected
representatives! But then who checks up on the political checkers, since
they might shirk too? Is the only solution to the infinite regress the vir-
tue of our leaders, as Plato has Socrates and Glaucon argue over in The
Republic?

The general answer is that a political community is its own watch-
dog. For a predemocratic state, the solution lies in the mutualized mon-
itoring of an oligarchic elite that stands to gain from the stability and
prosperity that staying faithful to the “rules of the game” is expected to
bring; for that reason, even a king had to carry his courtiers.” That
hardly works once the whole adult population are enfranchised as
citizens, since their interests might diverge from those of a governing
elite. Democracy creates a world in which the people themselves can
monitor and hold accountable their governors.®

The central question of this book, then, is whether central banks and
other insulated, truly independent agencies escape that precious pro-
cess, perhaps even being designed to do so. If that were so, how could
delegation square with our democratic values?

In clearing the path toward an answer, this chapter unpacks democ-
racy’s different modes, justifications, and values, emphasizing public de-
bate and challenge as well as competitive elections. Independent-agency
regimes depart from our societies’ usual standards of responsiveness,
participation, and representation, leaving central banks and other IAs
facing the possibility of a “democratic deficit” with many facets. Reflect-
ing that, the chapter piles up the concerns that the Principles for Dele-
gation need to meet. It argues that, in prioritizing the values of direct

’For an essay on the evolution of self-monitoring, see Greif, “Impact of Administrative Power.”
8For discussions of this by “mechanism design” economists, see Hurwicz, “Guard the
Guardians?,” and Myerson, “Fundamental Theory.”
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democracy, something is missing in those solutions focused on public
participation in rule making and other policy choices. Representative
democracy demands more.

CONCEPTIONS OF DEMOCRACY

Although there are different conceptions of democracy, they invariably
share the view that democracy is fundamentally about each member of
a political community having, in some sense, an equal say in its gover-
nance and equal opportunities to exercise that say. Flipping coins to de-
cide political questions might be fair (in a different sense), but it does
not give people a say. An important source of the concerns around the
legitimacy of independent-agency regimes is, then, how people can be
said to have an “equal say” in those parts of government.

I start with the most basic elements of democracy before turning to
the specificities of representative democracy.’

Democracy as Voting

The most familiar conception of democracy is centered on making po-
litical decisions via a system of voting: each person has one vote with
which to register or express their preferences (whether as electors or leg-
islators), and the result is determined by aggregating the votes in some
way. A person’s vote might reflect a sense of their own individual inter-
ests or those of a group with which they identity, or it might reflect their
beliefs about the common good. Different people might be motivated dif-
ferently, but the essence is that collective decisions are made by voting.

There are two variants of this first conception. The first drills down
into the idea, going back at least to Rousseau, that democracy is a means
for aggregating preferences or views on the political choices facing a

?Some of the discussion has elements in common with Ober, Demopolis, which came out as
my book was going into production, except that he is engaged in a thought experiment about the
conditions under which a group wishing to avoid autocracy would embark upon and be able to
sustain basic democracy. By contrast, I am interested in what can be inferred about legitimation
conditions from the opinions citizens might hold given how, in actual advanced-economy de-
mocracies, we talk and write about democracy, whether it arose from singular historical events
(Germany) or evolved step by step (Britain).
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community. If this can be accomplished in a way that reveals the Gen-
eral Will, all is well. More prosaically, if administrative power is to be
delegated, we need a rigorous mechanism for determining a social wel-
fare function that everyone can accept (chapter 3).

In the middle of the twentieth century, however, Kenneth Arrow
demonstrated that, analytically, it is impossible to square democracy, as
opposed to dictatorship, with a series of apparently innocuous prereq-
uisites for collective decision making, including consistency, the con-
templation of all conceivable options, and a person’s choice between
two options being unaffected by other options.'” This generalized a
phenomenon identified two hundred years earlier by French political
economist Nicolas de Condorcet: that individual preferences can be
such that there is a majority for A over B and B over C, but also for C
over A, leaving the electorate locked into a never-ending cycle.

Fortified by a battery of further analytical “impossibility results” on
collective decision making, this intellectual juncture caused degrees of
panic and delight in different parts of the academy, as it seemed to
show that democracy cannot be relied upon to track the people’s collec-
tive purposes. Here, it was said, was the basis for preferring constrained
liberal democracy over democratic populism, and also for prioritizing
choice via competitive markets over choice via politics given Kenneth
Arrow’s parallel welfare theorems (chapter 3).

Needless to say, democracy carried on oblivious. Maybe that was
because we do not expect to have all conceivable options on the table
when choices are made. Democracies try things out in the firm expec-
tation that experience will reveal options that had been obscured or
ignored."

10 Arrow, “Concept of Social Welfare.” Arrow approached the question by stipulating a set of
conditions (axioms) that any legitimate procedure of social choice would need to meet. Loosely,
these amounted to some “democratic” conditions, such as that if every citizen prefers x to y, then
so does society, and that the SWF is not determined by an umpire or “dictator”; together with
some “logical” or informational constraints, such as preferences being formed over all possible
states (completeness) and preferences between (fully specified) states x and y not depending on
anything else (independence). Arrow demonstrated that, on those apparently benign assump-
tions about prerequisites for legitimate, rational social choice, it cannot be done: the ranked
preferences of a set of individuals cannot reliably be translated into ranked aggregate social
preferences.

1A broader point is that fixing the axioms of any preference aggregation procedure is itself
properly a matter of social choice, reflecting how we think about democracy. The axiomatic en-
terprise would work to ground legitimacy only if a choice procedure were feasible and also em-
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In that spirit, the less analytical variant of the voting conception of
democracy sees it as a way of making fallible, for-the-time-being choices
in the face of disagreement, with the prospect of those choices being re-
visited down the road in light of experience or swings in public opin-
ion. There is no General Will, just a way of living together. Faced with
persistent, frustrated disagreement due to conflicting values, which
political theorist Jeremy Waldron calls the circumstances of politics, we
hold elections and accept the outcome, until next time. 2

The implication for our inquiry is that resorting to IA regimes as
commitment devices could look like an illegitimate way of permanently
side-stepping disagreement (chapter 10).

Democracy as Talking: Public Reason versus Debate

Over the past few decades, responding to prevalent tensions among the
deeply held values of different communities in “pluralist” developed
economies, some writers have articulated an alternative, deliberative
conception of democracy. According to this view, the essence of democ-
racy lies not in voting but in reasoned debate among members of the
political community. Compared with the preference-aggregation con-
ception of democracy, here the “equal say” comes via a capacity for any
citizen to contribute equally to the outcome of talking together.

An idealized version of this account holds that, in a properly dem-
ocratic society, each member has an opportunity to participate in
deliberation and that everyone puts aside the deep issues, beliefs, doc-
trines, or interests that divide them, giving each other’s reasons equal
respect in striving to find common ground when making political
choices. Under those conditions, political decisions would be grounded
in reasons that all could accept (or that none could reject) as opposed to
agree with. Following John Rawls, this has become known as the liberal
principle of legitimacy.!®

ployed, recursively, to select its own axioms: that is, the decision procedure stipulated by a con-
stitution was used to select itself.

2Waldron, Law and Disagreement, chapter 5.

BFor example, Joshua Cohen, a leading deliberative democracy theorist, stipulated that
“outcomes are democratically legitimate if and only if they could be the object of free and rea-
soned agreement among equals” (Cohen, “Deliberation and Democratic Legitimacy,” p. 73.
(Later in the same piece Cohen observes that consensus will not always be reached even under
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Whereas Rawls seems to restrict the precept to the rules of the game
for politics (constitutional norms), his European counterpart Juergen
Habermas goes further, extending essentially the same requirement to
regular laws: “only those statutes may claim legitimacy that can meet
with the assent of all citizens in a discursive process of legislation.”*
Habermas has a point insofar as there is no nicely principled dividing
line between constitutional and ordinary politics: on which side does a
decision to delegate powers to our independent agencies lie? His argu-
ment might, furthermore, have force if we were to equate legitimacy with
an “obligation to obey” each and every law rather than, as posited in the
introduction to part II, with accepting the right of the state to enforce the
law and an obligation not to undermine the edifice as a whole. Instead,
however, the effect of his extension is to alert us to the test’s fragility. In
any actual public policy debate there are people who disagree; for exam-
ple, as we know from part I, some people oppose delegation to indepen-
dent agencies in general and others oppose specific delegations.

But the proposed test is not about actual consent or agreement. It is
hypothetical; the consent or agreement that ought to be given, as the
basis for an ethical politics, according to the light of reason. The “Gen-
eral Will” reborn as the “General Ought,” the deliberative turn takes the
Kantian umpire to be an idealized standard for public debate.

This is not going to get us far with the question of IA regime legiti-
macy. Who is to say whether the opponents of such regimes “could”
have agreed if only there had been free and reasoned deliberation in
which rival conceptions of life had been put to one side? “The Federal
Reserve is legitimate because you would have agreed if only you had been

>

‘reasonable’”: try that on former congressman Ron Paul!

Indeed, far from helping us, this is uncomfortably close to the per-
ceived ethic of elite technocracy that comprises one of the core criti-
cisms of IA regimes: a strain of liberalism for sure, but with democracy
diluted. Nevertheless, the value of deliberation, in the sense of rich and

open public debate, is part of our idea of a healthy democracy. Giving

“ideal conditions” and so voting might be entailed.) This puts into “deliberative space” Rawls’s
legitimacy test: “political power is fully proper only when it is exercised in accordance with a
constitution the essentials of which all citizens as free and equal may reasonably be expected to
endorse in the light of principles and ideals acceptable to their common human reason” (Rawls,
Political Liberalism, p.137).

"“Habermas, Between Facts and Norms, p. 110.
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people a decent say—Dby identifying, explaining, and, where we can, set-
ting aside irrelevant deep differences—can help to get better results and,
hence, to sustain us as a political community.® Not hypothetically but in
reality, this is how views on political institutions and norms are forged,
refined, and challenged. It is associated with our demand for reasons to
justify public policy and the value to us of debating those reasons.!

This suggests that where technocratic institutions, such as IA re-
gimes, are designed to solve commitment problems, the reasons of
different parties for going along with them need not be the same but
cannot materially conflict, since otherwise a functioning institutional
design would not be feasible: precisely the spirit of our robustness test
of the Principles for Delegation. In addition, however, since disagree-
ment in some things will persist, periodic reviews of delegated regimes
are useful to check that support for or acquiescence in our particular
institutions of government are not taken for granted.”

This view of reasoned, respectful debate accords with the value of
votes being used to resolve important political differences and disagree-
ments for the time being. If agreement or consensus, whether reasoned
or not, cannot be reached, democracies still have to make decisions, and
voting makes that possible.”® What’s more, whereas a voting system can
be enshrined in law, it is not so easy to make fair and reasoned delibera-
tion an enforceable right. But debate—publicly and within political par-
ties—is vital to determining and framing the propositions to be voted
upon, making consistent choices easier to reach. These points are miss-
ing from part Is initial articulation of the Principles, and so we return
to them below (chapter 11).

BThis is distinct from the nonideal conditions approach, in Gutmann and Thompson’s De-
mocracy and Disagreement, of seeking consensus in reasons espoused by participants.

!Some radical theorists on the Left have embraced something like this, arguing that there is
not a pristine, interests-free “rationality” out there to frame reasoned debate and that power re-
lations suffuse and partly construct all social relations and conventions; they seek to reground
and reenergize ideological politics within a shared culture of toleration—adversaries rather
than enemies. See Mouffe, “Deliberative Democracy,” which, interestingly, draws on the English
conservative political theorist Michael Oakeshott.

7This fits with the broad alignment of our approach to legitimacy with that of Bernard Wil-
liams. Periodic debate about our institutions contributes to meeting his Critical Theory Princi-
ple: that the reasons people offer themselves and each other for our constitutional/institutional
setup are reasons they are free to examine critically, at least from time to time (Williams, In the
Beginning).

'8 As recognized in Habermas, Facts and Norms, p. 306.
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Democracy as Challenge, and as Watching

For participatory democrats on the Left, however, no deliberative version
of democracy involves the people enough, in practice leaving public pol-
icy to a self-sustaining elite, subject only to an occasional vote on which
party governs. Where this leads is unclear. Simply advocating ground-
level civic or economic democracy leaves hanging in the air how any
national policy making is to be delivered and consistency achieved (the
Party?).” While participatory democrats press an important point
about public life, in the context of the administrative state it could
amount to seeing participation as a substitute for representation (see
below).

More generally, however, a conception of democracy as “debate and
vote” does risk missing something important: challenge. With neither
an unchallengeable General Will nor General Ought available, account-
ability becomes vital. As argued in the introduction to part II, we must
distinguish between challenges within the norms of a polity (and so
accepting enforcement of the laws) and extralegal challenges fo those
norms. Republican theorists place great weight on the former kind of con-
testability. Certainly, any conception of democracy would be thin without
conventions and avenues of challenge to government measures, politically
and legally.?’

The resulting package—voting, debating, and challenging—gets us
closer to how democracy provides its own solution to the infinite regress
of “who guards the guardians?” Everyone can watch and, having watched,
complain, protest, mobilize, and vote. This is democracy as watchfulness:
contingently active watchfulness. It is what is going on when we say
anything along the lines of, “Hey, you're not bothering to implement law
Y,” or, more topically for us, “Hey, you [an IA] are meant to think and
act independently.”

For an account of the radical aims of some “participatory democrats,” see Zolo, Democratic
Complexity, chapter 3.

2 Jumping ahead a bit, this avoids concluding that if democracy is warranted by equal politi-
cal respect, then a person would fail to respect her peers if she refused to obey some laws, a view
that seems to be espoused in Christiano, Constitution of Equality, chapter 6. On the view ad-
opted here, disrespect of fellow citizens would be entailed by resisting or, more broadly, not co-
operating generally with a democratic state legitimized by citizens’ opinions and conduct.
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It is absolutely vital to legitimating the administrative state. Making
the institutions of democracy incentive-compatible demands that inde-
pendent (and other) agencies be transparent, so that groups and indi-
viduals can see what is going on without being drowned in noise.

JUSTIFICATIONS OF DEMOCRACY

That brief survey of different conceptions of democracy tells us some-
thing important about our quest. Unless we can find a role for voting,
public debate, challenge, and watchful accountability in our account of
central banking and other IA regimes, we shall have fallen short of what
we need for legitimation. But there is something even more pressing:
that the justification for democracy itself should not be undermined by
delegation to trustee-like agencies. Exploring this begins to reveal the
core of our problem.

We have seen that neither of the two main conceptions of
democracy—voting and deliberation—can be self-legitimating, through
the exercise of rational calculus or higher reason alone. We might think
this refreshing: legitimacy cannot come from the schoolroom, whether
economics (chapter 3) or philosophy, but only from us. The basis for le-
gitimation must be found in the actual values and beliefs embedded in
our liberal democratic republics.

There are two quite different kinds of justification for democracy: in-
trinsic and instrumental.” It does not seem much to venture that each
is given weight among members of the community, especially as they
are not as neatly compartmentalized as they might at first seem.

The Intrinsic Warrant for Democracy

The intrinsic justification is that, for some people, support for democ-
racy and the source of its resilient authority lies in its expressing and
constituting values they hold dear, such as political freedom and/or po-

2'For example, Anderson, “Democracy,” and Arneson, “Supposed Right,” both contained in
Christiano and Christman, Contemporary Debates.
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litical equality. This would tend to put procedural fairness in the fore-
ground: democracy as what gives meaning to our being politically free
(or equal) in the sense of together making laws and rules for living
together.

Lest it seem fanciful that anyone would hold to such a view, imagine
two worlds, with different political systems but in which all socioeco-
nomic outcomes are always identical. A Hobbesian Welfarist would
rank them equally: we should support whichever one we happen to be
in. But now it is revealed that one is a democracy, and the other a be-
nign dictatorship. Perhaps some people remain indifferent, but I would
hazard that some do not. It matters to some people how the political
choices that generate the resulting outcomes are reached. If they reject
the perfect benign dictatorship, they are affirming something about the
value to them of some combination of participating, choosing, reject-
ing, changing minds, and learning alongside or in trusting competition
with citizen peers. People who place great weight on this justification
might well look askance at independent central banks and regulators.

Instrumental Justification

The other type of justification is instrumental, turning on the practical
results that democratic government does or can over time realistically
deliver. On this view, relative to other ways of organizing politics, such
as monarchy or oligarchy, democracy is warranted if it provides the best
means for obtaining society’s most basic goals (Churchill’s point). On
the assumptions implicit in chapter 3, the relevant goal would be socio-
economic welfare, but an instrumental justification for democracy need
not be limited to that. Whatever the conception of the “good” that peo-
ple carry around, democracy is justified because, in their view, it is best
at delivering or promoting that good.

Thus, even if intrinsic justifications of democracy do not make sense
to some people, they may nevertheless see democracy’s warrant as lying
in its promotion of political freedom or political respect for all. As for
those who prioritize socioeconomic welfare, the key thing is that the
idea of what is good is independent of democracy’s procedures and
qualities.
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Time horizons might be quite long. Someone might believe that their
family, group, class, or society as a whole will be better off in the longer run
by virtue of the way a democratic republic can combine basic stability with
a capacity for altering the course of public policy in the light of results. For
that reason, occasional and even, up to a point, persistent poor government
performance would not rob the system of government of its authority.

Views on the source of those instrumental merits might vary accord-
ing to which broad conception of democracy someone holds. Thus, a
deliberative democratist might hold that democracy works because of
its “epistemic” qualities, for example, via bringing many voices and per-
spectives to debates, helping to avoid “groupthink” and overreliance on
technical experts, and so on.?> An alternative view, most famously as-
sociated with the mid-twentieth-century political economist Joseph
Schumpeter, might see democracy’s instrumental edge as based on elec-
toral competition between parties, factions, and points of view, the
contest turning on who does best at detaching floating voters from their
habits or group loyalties.”® These two schools would apply very differ-
ent legitimation standards to IA regimes, as chapter 11 lays bare.

More generally, democracy’s instrumental worth might lie in its ca-
pacity for government by “trial and error™ being able to change course
relatively easily when something seems not to be working. This is a
characteristic of democratic governance that, to my mind, is not stressed
enough. It points to flaws in the story of democracy’s warrant lying in
its delivery of procedure-independent goals, and presents a particular
challenge to delegation-with-insulation.

The notion that our goals are independent of democracy’s processes
pretty obviously has a lot going for it when it comes to the biggest tasks
of government summarized in chapter 3, such as avoiding or contain-
ing the great disasters that can aftlict us: war, famine, political collapse,
complete economic collapse. Indeed, some maintain that democracy is
justified and widely supported precisely because of its record, relative to
nondemocratic societies, on exactly those fronts.?*

22That, broadly, is the view advanced in Estlund, Democratic Authority.

ZSchumpeter, Capitalism, Socialism & Democracy.

**Amartya Sen has famously said that no established democracy has ever suffered a major
famine (Sen, Development as Freedom). The broader point is also made in Estlund, Democratic
Authority.
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But the last example in that list should give us a jab in the ribs given
the circumstances in which this book is being written and read: the af-
termath of a financial crisis in which economic collapse was, in 2008—
2009, only just averted and following which economic performance
has been staggeringly weak by modern standards. Recurrent episodes
of financial instability of greater or lesser gravity suggest that even the
most mature democracies are as capable of conjuring up some kinds of
crisis as they are at improvising to get themselves out of the mess be-
fore it undermines constitutional government itself.>> Perhaps that pre-
dilection lies in democracy’s capacity to satisfy a desire for pleasure
today, while hoping for the best for tomorrow.

For our purposes, that points toward two related issues: first, whether
democracy can on some fronts best pursue our ends through binding
itself to a particular goal or course (the subject of the next chapter); and
second, the importance of distinguishing the great issues of security,
stability, and famine from other things. For much of what governments,
and especially administrative-state agencies, do day to day, the activity
and projects take shape only through the democratic process and re-
main the subject of ongoing public and political discussion.

In thinking of democracy as proceeding by trial and error, this
amounts not only to testing out the means of achieving fixed or given
ends but also to exploring, reviewing, and revising those ends, objec-
tives, goals. It takes us away from an instrumental justification of de-
mocracy thought of exclusively in terms of its epistemic qualities: how
well democracy does at delivering laws and other policies that match an
external (objective or procedure-independent) standard. This is not
analogous to the jury system in criminal trials tending to get things
right on average over time. It is instead about, for some areas of public
policy, producing our standards of “goodness” or “rightness” through a
democratic process of continuing debate and periodic voting.*

For those, like John Dewey, quoted at the chapter head, who see de-
mocracy’s value as lying in those kinds of value-generating processes,
the whole point is to decide together through debate and procedures for
resolving disagreements what government should try to do (and not do).

» A theme of Runciman, Confidence Trap. On democracy’s possible susceptibility to finan-
cial crises, see Lipsey, “Democracy and Financial Crisis.”
26 A similar point is made in Richardson, Democratic Autonomy.
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As such, from this perspective, democracy is seen as a decent way of
forging, articulating, and revisiting our goals, alongside pro tem means
for achieving them. It is democracy as exploration: finding out about
ourselves and remaking ourselves as political communities in the pro-
cess. The intrinsic and instrumentalist justifications blur.

If that goes for much of run-of-the-mill executive government, in-
cluding in the administrative state, it could not carry across easily to
our trustee-type independent agencies. Since they are billed as solutions
to problems of credible commitment, the object of the commitment
cannot be part of a process of ongoing Deweyan discovery. If contin-
uous exploration were democracy’s sole or main warrant, indepen-
dent central banks would seem to be ruled out unless we were prepared
to dilute the place of democracy itself in our system of government
(chapter 10).

Justificatory Gonceptions of Democracy and the
Robustness Test of IA-Regime Legitimacy

Whether one tends toward an intrinsic or instrumental view of democ-
racy’s warrant, we are clearly well beyond the purely socioeconomic
welfarist considerations that drove the initial articulation of the Prin-
ciples for Delegation in chapters 5 and 6. But we are not faced with an
irreconcilable clash. For us, governance by Plato’s guardians, however wise
and expert it might prove in delivering results for the citizenry, would
be at odds with the commitment of many in our societies to individual
autonomy or freedom in political affairs and with our attachment to
public debate and some kind of collective decision making, and so
would be hard to sustain without force given pervasive disagreement
about public policy goals.” On the other side, a democratic state of such
wide-ranging and enduring incompetence that its citizens were impov-
erished or lacked basic security would be unlikely to sustain popular
support or even acquiescence. In terms of how, following David
Beetham, I specified the general conditions for legitimacy, the former
problem would violate the need for governing structures to square with

“Viehoff, “Authority and Expertise.”
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our basic values and beliefs, whereas the latter would undermine the
prospect of expressive (or performative) acceptance.

If that discussion broadly captures the various ways in which people
would justify or explain the right of the state to enforce the law in
the democracy in which they live, then it sets the terms for our inquiry.

Most obviously, it becomes vital to the legitimacy of independent
agencies that any delegation should not violate—and, ideally, would
further—the grounds regarded by people as underpinning the legiti-
macy of the higher-level, democratic powers. Thus, for those who see
the (primary) justification for democracy as being that it reflects or is
necessary to underpin political freedom, then any delegation to an in-
dependent agency should not violate the conditions for liberty (under
its different conceptions). For those who see the justification as reflect-
ing or promoting equal political respect for individuals, then delega-
tion to agencies should not violate or undermine equal respect or
standing in the political sphere. If democracy is viewed as warranted
because it comes closest among political systems to guaranteeing basic
rights, then the role and powers of independent agencies should not
violate those rights.?® If it is warranted for some because it tends to
make people better off socioeconomically, then the delegation to agen-
cies must not make them worse off. And so on. Hence the Principles
for Delegation must be robust to each of those warrants for our system
of government.

THE EXTRA DEMANDS OF REPRESENTATIVE DEMOCRACY

That list of demands was cataloged without getting into the particular
form of democracy under which we live: representative democracy, an
expression perhaps first used by US founding father Alexander Hamilton
in the letter quoted at the chapter head.?” Doing so reveals our problem

% Allen Buchanan, “Political Legitimacy and Democracy,” for a statement of the view that
democracy is warranted because it promotes the attainment of basic rights (however
conceived).

#The concept of “representation” is fairly elastic: Pitkin, Concept of Representation, and
Runciman, “Paradox of Representation.”
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as being the legitimacy of commitment under double delegation, and
shifts the focus to the value of electoral competition, representation, and
participation.

IA Regimes as Double Delegation under Representative Democracy

Two hundred years ago the Swiss-French writer Benjamin Constant, an
admirer of Britain’s commercial liberal state, drew his famous contrast
between the liberties of the ancients (the right to republican self-
government) and the liberties of the moderns (the right to be left alone).*
Unlike the city-states of ancient Greece or late-medieval Italy, modern na-
tions have large populations, spread in some cases over vast territories. It
is unrealistic for all citizens to debate and vote on all matters of signifi-
cance to the community. There has to be delegation if government is to be
tolerably efficient, consistent, and effective.

While that is consistent with government by officials who are un-
elected or elected on a restricted franchise, over the course of the nine-
teenth and early twentieth centuries the people demanded and secured
a right to elect their governments and hold them accountable via the
ballot box. This has a number of virtues:

o Individual citizens are not in a position where they are heard
only if they turn up in person to the legislative assembly. They are
represented.

o Itis easier for individuals to continue challenging and opposing mea-
sures they do not support, as they are freed from social pressures
(perhaps evident after some referendums) to be silent after the People
have spoken.

o The polity has the resilience that flows from being able to use elec-
tions to sack the government without questioning the system of gov-
ernment itself.”!

That catalog of qualities—space for liberal (negative) freedom without
nonparticipants being disfranchised, government consistency, policy
contestability, and political-system resilience—should not be sacrificed

3 Constant, “Liberty of the Ancients” (1819).
3For a report on survey evidence in nascent democracies, see Beetham, Legitimation, pp.
260-261.
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in delegating to IA regimes. Those risks arise, however, because 1A
regimes involve double delegation: from the people to their elected rep-
resentatives, and from those representatives to the independent agen-
cies.> With central bankers and other IA policy makers unelected and
enjoying job security, their policy making can be largely deaf to challenge
and opposition. So if much of government ends up in IA hands, the
people are more likely to respond to (the inevitability of) poor perfor-
mance by questioning the system of government. In other words, ex-
tensive delegation of government to IAs risks creating a brittle form of
undemocratic liberalism.

Burkean Trustees and Experts: How IAs Differ from
Elected Representatives

To make sense of this, we need to look more closely at the first level of
delegation. What kind of agents are the people’s representatives?

Political scientists have offered rival, but not mutually exclusive, ac-
counts of how elections might induce representatives to serve the pub-
lic’s purposes or interests.*® At one end of the spectrum, the people elect
their government on the basis of a mandate covering what each politi-
cal party promises. This is forward looking.

But in most systems elected representatives are not legally obliged to
deliver a specific mandate, and are not subject to recall if their electors
get fed up with them. At least formally, elected politicians have some
independence of conscience as trustees of the public interest.

That was the view articulated, before the age of full-franchise
democracy, by Edmund Burke, a supporter of American indepen-
dence but critic of the French Revolution, when he famously declared

32Executive-agency regimes do not involve double delegation in the same sense. Legally,
there is a double delegation: from people to legislator and on to the executive. But politically, it
is more like a transfer of power between elected politicians directly accountable to the public.
When either the president or prime minister has de facto control or levers over policy, the peo-
ple retain greater traction over the day-to-day stewardship of the regime. For the same reason,
the regime is unlikely to be able to make credible commitments, as we see when strategy on, say,
environmental policy shifts after a general election.

3For a survey, see chapters 1 and 2 of Przeworski, Stokes, and Manin, Democracy, Account-
ability and Representation.
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independence in a speech to his Bristol constituents (after he had been
elected!):3*

[The representative’s constituents’] wishes ought to have great
weight with him; their opinion, high respect. . . . It is his duty . . .
above all, ever, and all cases, to prefer their interests to his own. But
his unbiased opinion, his mature judgment, his enlightened con-
science, he ought not to sacrifice to you . . . or to any set of men liv-
ing. Your representative owes you . . . his judgment; and he betrays,
instead of serving you, if he sacrifices it to your opinion. . . . Parlia-
ment is not a congress of ambassadors from different and hostile in-
terests; . . . but parliament is a deliberative assembly of one nation,
with one interest, that of the whole. (My emphasis)

On that account, as US political theorist Henry Richardson has ob-
served, the system relies for its effectiveness and warrant in part on
elected representatives being better than the general public at framing,
conducting, and resolving debates on public policy ends and means.”> As
trustees, politicians seem to write their own trust deed, and choose to
leave it vague and subject to ongoing revision.

Under another account, however, the system is backward looking. The
people vote out governments that have not performed well irrespective
of what, if anything, they initially promised. Constrained by their de-
sire to be reelected (and by the law), the people’s elected representatives
accordingly lie somewhere between “trustees” and “delegates.” They
must be alive to, and sometimes responsive to, the expressed or appar-
ent wishes of their electors and are incentivized to make judgments
about what will enhance their electors” welfare and so will be valued
after the fact.’® That is pretty much the assumption about politicians’
objectives made in chapter 5 when we described the Alesina-Tabellini
model of whether to delegate to politicians or insulated technocrats.

The significance for us is that this standard view of representative de-
mocracy does not translate at all comfortably into a world of indepen-
dent agencies whose leaders are never exposed to the rigors of personal

34Burke, 1854 [1774], pp. 446-448.
Richardson, Democratic Autonomy.
% As in Madison, Federalist Papers, No. 57, p. 294.
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election and whose whole purpose is to be insulated rather than respon-
sive. Unlike elected representatives, they really are trustees.

Certainly, the terms of legitimacy are altered. Most obviously, of the
three headline institutional-design features that help warrant the first-
step delegation to elected representatives—voting on the basis of a forward-
looking mandate and a backward-looking record—only “mandate” sur-
vives when the people indirectly grant power to an independent agency.
In that sense, while they might be trustees, independent-agency policy
makers are not Burkean, free to substitute their view of the public good
for the public’s own conception. Rather, IA policy makers are trustees
who are duty bound to stay faithful to the public’s prescribed purposes
and goals. The mandate (trust deed) of an IA regime accordingly car-
ries an awful lot of weight in generating legitimacy. A regime of double
delegation comprising a people’s trustee with a vague trust deed (elected
politicians) overseeing an IA trustee with a similarly vague or open-
ended trust deed would be seriously problematic.

This matters all the more given the way representative democracy
broadens and exacerbates the problem of commitment that IA regimes
are designed to solve.

Credible Commitment Redux

When the Principles for Delegation were introduced in chapter 5, three
variants of the credible commitment problem were identified: inherent
time inconsistency, politicians having private incentives to depart from
an agreed objective in order to get reelected, and societal factions hav-
ing a private interest in getting policy makers to diverge. The system of
government affects how they arise.

The first can arise under any system of democracy, popular or repre-
sentative. That is because in some fields the optimal course for policy, if
chosen period by period, really does diverge from the optimal longer-
run course. Even a wholly virtuous social planner faces the problem.

The second and, in some ways, third variants are, by contrast, largely
a product of the agency structure of representative democracy, which as
discussed makes elected politicians somewhat responsive to their elec-
tors’ shifting wishes and their backers’ interests. Whether thought of as
Burkean trustees, delegates of local districts (constituencies as they are
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called in the UK), or clients of specific interest groups, politicians have
incentives to tack, disguising their true course and its possible costs
from the wider electorate. Whereas a monitorable mandate might con-
strain an IA, it does not stand in the way of political policy makers.

Whether in the legislature or executive branch, they are acutely
sensitive to emerging views on salient issues that affect their election
prospects. Indeed, far from retreating into an elite cocoon between elec-
tions, if anything today’s politicians can sometimes be more like the
political equivalent of financial market “day traders,” acting as though
their political fortunes are highly path dependent. Each morning
there is news, good or bad. If good, they and their team spend the day
trying to hold onto their gains. If bad, the day is spent in rebuttal and
deflection, in a desperate bid to square the political slate before the end
of the day, going to bed having avoided a setback and ready to go around
the course again the following day.

Here we see the other side of the coin of representative government.
In the balance with system resilience, contestability, policy consistency,
and liberal freedom, we must put the risk of responsiveness morphing
into an endemic short-termism that depletes the people’s welfare. IA re-
gimes are, then, offered as a mitigant to some of the problems gener-
ated by political myopia. Delegating to IAs is a mechanism for elected
representatives to safeguard those areas of policy where they would
themselves wish to act as trustees but recognize they cannot commit to
doing so: the Burkean trustees fulfil the trust placed in them by appoint-
ing an unelected trustee with a monitorable mandate that can foster
normative expectations.

Trial-and-Error Democracy Redux:
A Challenge for Commitment Regimes

As observed earlier, however, under democracy public policy proceeds
by trial and error. Economists call this error correction: as lessons are
learned, legislation is repealed or amended; institutions are reformed,
abolished, or created; and with varying degrees of difficulty, even con-
stitutions can be changed.

This acquires particular features under representative democracy
through the periodic electoral competition between candidates from
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competing political parties. In this “repeated game,” the people can try
out not only specific policies but also political parties, policy platforms,
even ideologies, and see whether they fit. In other words, the trial-and-
error aspect of democracy is intensified and broadened, applying at the
level of entire programs of government, not just individual policies. If
representative democracy delivers the goods—the instrumental warrant
for democracy in general—this aspect of accountability is plausibly a
large part of the explanation.

It means, however, that opposing political parties might be committed
to repealing each other’s legislation even when a policy has worked toler-
ably well: because it was not their policy. That is a world where the “trial”
can continue irrespective of whether material “error” is manifest.

Looked at thus, the flip-flopping pathology of electoral competition
might both make the case for commitment devices and impede their
realization. The next chapter looks at whether the instrumental value of
commitment technology can in principle be squared with the intrin-
sic values of democratic policy making. Part III turns to how in the
real world incentives to delegate are shaped by specific constitutional
structures.

The Continuing Allure of Direct Democracy:
Participation in Agency Policy Making

Before summing up the democratic deficit problem presented by IA re-
gimes, we should return to direct democracy’s continuing hold over the
political imagination. Its defining characteristic is, of course, that all
citizens can vote on all legislative measures and major public policy
choices, such as whether to go to war or enter into a treaty or undertake
a major public project or redistribute wealth or provide social insurance
of any kind, and so on.

While that does not preclude creating an executive to implement
policy, there is no deep distinction between delegating to an elected ex-
ecutive or to unelected agencies. Instead, there is a distinction between
delegating to citizen-members of the assembly and delegating specialist
functions to outsiders, as ancient and medieval states did when they
hired mercenaries to lead and recruit armies. Any executive or agency
drawn from the citizenry is directly accountable to their peers in an
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assembly where all (enfranchised) interests are represented. Thus we read
of the Athenians holding citizen-admirals and others to account, whereas
under representative government their successors—and today’s central
bankers and other IA leaders—are accountable in some way via the peo-
ple’s representatives rather than directly to the people themselves.

But with administrative-state agency leaders unelected and IAs
insulated from the day-to-day wishes of elected representatives, the at-
tractions of more direct forms of democracy reassert themselves for some
citizens. Thus, a good deal of commentary sees potential redemption in
agencies consulting widely on their proposed policies. Perhaps especially
in the US, the value of participation acts as a warrant for fairly demand-
ing rule-making procedures, which have been described as*

not only designed to produce better executive decisions but also to
give citizens assurance of the democratic legitimacy of executive
policymaking.

Another US scholar sees the prospect of salvation for the administra-
tive state in something like our third Design Precept: that agencies ex-
plain how they plan to exercise their delegated powers, construing them
narrowly:*®

(This) does not ask who ought to make the law . . . (but) how (or how
well) the law is being made. . . . In so doing, it reinforces a certain
conception of democracy. By requiring agencies to articulate limiting
standards, it ensures that agencies exercise their delegated authority
in a manner that promotes the rule of law, accountability, public re-
sponsiveness, and individual liberty.

If left at that, the legitimacy of delegated regimes would turn on a simu-
lacrum of direct democracy under the umbrella of the rule of law. While
necessary, it seems unlikely to satisfy those citizens who value the
representative element in our system of government. While elected as-
semblies fall short of the stipulation of US founding father and second
president John Adams that they “should be an exact portrait, in minia-
ture, of the people at large, as it should think, feel, reason, and act like

¥Rose-Ackerman and Perroud, “Policymaking and Public Law,” p. 302.
*¥Bressman, “Schechter Poultry,” p. 1402.
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them,” they surely come closer than the average independent agency’s
policy board.”

Such citizens would, I suggest, be looking for their elected legislators
to take responsibility for the purposes and direction of a delegated re-
gime insulated from day-to-day politics, not merely its formal existence.
As one of the preeminent writers on the separation of powers puts it:*°

The history of Western constitutionalism has been the history of
[how] to maintain the . .. authority of the legislature.

Somehow the trade-off between welfare and responsiveness needs to be
struck in a way that satisfies the values of both representation and
participation.*!

DEMOCRACY AND INDEPENDENT AGENCIES:
A MULTIFACETED DEMOCRATIC DEFICIT

In chapter 1, we suggested that some critics of independent central banks
and regulators are vague about the “democratic deficit” that bothers
them. That turns out to be unsurprising because the worries are multi-
ple and varying.

The issue certainly goes beyond the questions of rule of law and con-
stitutionalism discussed in the previous chapter. Revolving around
rule-like lawmaking, vires, fair procedures, and separation of powers,
the demands of those political values on the modern state, although
vital, would be prerequisites for legitimate delegation under nondemo-
cratic constitutional government.

Nor, under our robustness test, can “better results” suffice as the
extra ingredient. Judging by the deep values running through our

*¥John Adams, quoted in Pitkin, Concept of Representation, p. 60. Here I am departing from
the line in Rohr, Run a Constitution, that the legitimacy of the administrative state could be se-
cured by having a workforce that was a mirror of the electorate. While that might be feasible for
delivery agencies administering, for example, social security, it is not yet realistic for policy
agencies.

0Vile, Constitutionalism, p. 352.

“1Urbinati, Representative Democracy, argues that political theorists neglected the compati-
bility and even mutual dependence of representation and participation because they were in the
grip of categories inherited from Montesquieu and, especially, Rousseau: particularly that of the
sovereignty of the people as general will, which cannot be represented but just is.
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public debates and bequeathed by our history, some people value democ-
racy in and of itself as a way for living together in a political community.
This seems to be missed by those who argue that even if an agency’s
democratic pedigree is thin, a decision by legislators to delegate—and,
likewise, a decision by an agency to pursue a particular course of action—
can be justified (morally or, in sociological terms, to the public) if it is the
best available choice in welfare terms, taking into account all the particu-
lar circumstances.*? Even within its Welfarist framework, this argument
is rendered vulnerable by its implicit assumption that each decision—by
the assembly, by agencies—stands to be justified alone, on the basis of
its particular outcomes, whereas in fact it is surely broader. Decisions
and results have cumulative and complicated effects on trust in, and so
the resilience of, the high-level political institutions under which spe-
cific policy choices are made and government operates. Too much del-
egation takes us toward a form of undemocratic liberalism that can
survive only so long as it is lucky enough to deliver the goods.

Changes in the structure of the state are rarely salient with the pub-
lic and can, over time, become a familiar part of the face of government.
When things go wrong, however, and the public discovers that large
swathes of the state lie beyond their reach, the reaction might not be
pretty if it infects trust in our system of government.

How can government engage the public sufficiently to ground
proposed reforms of the state’s architecture? If “no taxation without
representation,” going back to Simon de Montfort’s challenge to royal
authority in the thirteenth century, is embedded in modern constitu-
tional government, why does “no regulation without representation” not
have quite the same resonance?*?

“2That is argued in an interesting paper by Adler, “Justification, Legitimacy.” The point was
independently put to me in a stimulating conversation with political theorist Daniel Viehoff at
Yale during the early summer of 2015. The idea runs through Majone’s analysis of delegation
within the EU.

“When I googled this expression, I found that it had been used twenty years ago in Scheuer-
man, Between the Norm. It has recently been asserted by some US Republican Party politicians
(see quote at the head of chapter 1). I do not intend any party-political partisan sentiment.
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The Many Sides of the Democratic Deficit

The argument of this chapter is that when we ask what features of rep-
resentative democracy matter to us and thus why we care about
delegation-with-insulation, the answer is anything but monolithic.

After reviewing the various tangled strands of our democratic val-
ues, we can see why people might object to IAs: because they reduce
public participation; or because their policy boards are even less repre-
sentative of the makeup of the community than the elected assembly;
or because they unavoidably delegate choices on values and objectives; or
because they are vulnerable to “expert” groupthink; or because, where
their objectives are fixed, they reduce government’s flexibility to respond
to events in the interests of the people; or because they reduce the capac-
ity of the electorate to register discontent via the orderly means of an
election; or because they restrict debate to an in-crowd of cognoscenti
who lack the ability and incentives of elected politicians to communicate
with a broad public in comprehensible terms; or because the members of
the technocracy are part of a transnational (Davos) elite that has boot-
strapped itself into power in pursuit of their own interests and view of
how the world should be organized; or, more simply, because the spread
of unelected power is alien to who we are, who we struggled to be.

If that range of views (and more) is widely reflected in society, then the
legitimacy of IA regimes is going to need somehow to satisfy each of
them. There is not one monolithic democratic deficit that hangs over in-
dependent agencies: there are potentially as many IA-regime democratic
deficits as there are prevalent views of why democracy matters to us.

The point of the chapter might, then, be summarized as follows.
Within the liberal tradition, as Montesquieu said, “liberty is a right to
do whatever the laws permit.”** To which republican democrats add:
only if we somehow control the making of the laws or, through repre-
sentative democracy, the lawmakers.

Taken together, the past two chapters have attempted to enumerate the
challenges to central banking, and to IA-regime legitimacy more generally,

*Montesquieu, Spirit of the Laws, p. 161, Book XI, s. 3.
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presented by the values of the rule of law, constitutionalism, and full-
franchise representative democracy. The next three chapters set out our
response on, respectively, whether commitment regimes can be squared
with democracy, whether the Principles for Delegation can suffice to le-
gitimate independent agencies, and how the Principles and the agencies
they govern fit into constitutionalism.



10

Credible Commitment versus Democracy

AGENCIES VERSUS JUDGES

The power of the Legislative being derived from the People by a
positive voluntary Grant and Institution, can be no other, than what
the positive Grant conveyed, which being only to make Laws, and
not to make Legislators, the Legislative can have no power to
transfer their Authority of making laws, and place it in other hands.

—John Locke, Second Treatise on Government, 1690

Accountability is administrative law’s central obsession, which it
furthers through mechanisms for public participation, Congressio-
nal oversight, centralized White House regulatory review, and
judicial review. . .. A very different model dominates in the world of
financial regulation. There the defining structural precept is not
accountability but independence.”

—Gillian E. Metzger, Through the Looking Glass, 20152

The democratic deficit that some argue contaminates delegation to in-
dependent agencies, and therefore their authority, is typically seen as
arising because policy making is removed from the people’s accountable
elected representatives. This is reflected in the quotations that head this
chapter, which taken together say that financial regulation by rule-writing
independent agencies is an abomination, a sentiment the postcrisis cen-
tral bankers would do well to tune into.

On the account of delegation to independent technocrats espoused
by this book, however, the problem arguably runs deeper. I have main-
tained that delegation to a truly independent agency can be warranted
only in order to solve a problem of making credible commitments in

'Locke, Two Treatises of Government, Second Treatise, chapter XI, s. 141, pp. 362-363.
*Metzger, Through the Looking Glass, p. 130.
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those policy areas where a lot is at stake and credibility is essential to
success. But a central characteristic of democracy is the right of the peo-
ple to change their minds: about what they want (ends) and about how
to go about obtaining what they want (means). On that basis, any deeply
entrenched solution to a problem of credible commitment violates the
people’s democratic rights. If, as I have suggested, “trial and error” is
central to the operation of democracy, then there has to be scope for the
public to conclude that their commitment device was an error. Put an-
other way, if responsiveness is part of the essence of democracy, com-
mitment devices would seem to be antidemocratic or, as Americans
might put it, countermajoritarian.

There appears to be a paradox here. On the one hand, delegation is
designed to help the democratic state deliver better results by sticking
to the people’s purposes: in that sense credible commitment is enabling
of democratically generated purposes. On the other hand, the people
have to remain free to change their purposes. The resolution has to be
either that there are some commitment problems where democracy, as
ordinarily understood, should be suspended or, alternatively, that an in-
stitution designed to enable credible commitment cannot be absolute.?

To make sense of this, it helps to unpack the problem a bit. There are
three separable issues:

o whether the values of democracy are violated by one generation mak-
ing commitments that seek to bind the future (their future selves and
subsequent generations);

o whether democracy’s values are at odds with making any such com-
mitments inviolable (so that untying the knots would be revolution,
at least technically); and

o whether democracy’s values point to commitment technology in differ-
ent parts of our political life having different degrees of entrenchment.

This chapter addresses the first of those issues, finding instruction in the
independent judiciary’s role as both impartial adjudicators and un-

3The former is the course taken where constitutionally entrenched provisions are (almost)
impossible to change—the approach advocated by Buchanan and fellow conservative public-
choice theorists such as the late Gordon Tullock, who prescribe a unanimity requirement at the
constitutional level; that is, everyone has a veto and so majoritarian democracy is constrained
(Buchanan and Tullock, Calculus of Consent).
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elected lawmakers. That also helps to offer an answer to a question
posed in chapter 4 concerning criteria for when a public policy regime
might be delegated, consistent with our democratic values, to the courts,
elected politicians (or their partisan allies), or insulated IAs. Chapter 12
returns to the question of whether any IAs should be more deeply en-
trenched than others, ranking with the three canonical branches of
government.

CREDIBLE COMMITMENT AND DEMOCRACY:
TENSION OR ENABLING?

Devices to make our pledges or commitments credible are a form of
self-binding (personal or communal). In the social sciences literature,
the paradigm of self-binding is Odysseus’s famous order to his ship-
mates, while they meandered home from the Trojan beaches, that he be
tied to the mast but their ears be plugged so that he could listen to the
music of the sirens without yielding to their calls to approach.* It is,
regrettably, a thin metaphor for our issue. The tricksy traveler and phi-
landerer was interested in his consumption today rather than guarding
against the longer-term perils of succumbing tomorrow to instant grat-
ification. He was able to succeed only by ordering his crew. They did not,
in the spirit of democracy, draw lots to determine who among them
would get to hear the music. And the conduct of third parties is not
meant to be affected by Odysseus’s self-binding, whereas that is exactly
the purpose of IA regimes.

A somewhat more apt exemplar of political self-binding appears in
the same story, but stuck back at home on Ithaca. Penelope created an
elaborate device to shield herself from the short-term rewards of taking
a new husband during Odysseus’s long absence, thereby preserving the
integrity of the kingdom and the longer-run welfare of its people.

The story of constraining commitments in the politics of the West is
a journey from Odysseus’s self-indulgence to Penelope’s self-denial. It
begins with the late-medieval French political theorist Jean Bodin, fa-
mous for his advocacy of a strong sovereign but less so for his views on

“Elster, Ulysses and the Sirens.
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constraints. Bodin advised that wise sovereigns would buttress and en-
hance their powers by tying their hands in various ways, such as ruling
within the law and in line with established custom.> Here we see a fore-
runner of the language of constitutionalism but for the benefit of a
personal sovereign ruler.

Once we get to constitutional representative democracy, things be-
come more symmetric. Viewed as separate actors, the people might
want to constrain their representatives, and the governors might want
to constrain their people. Like Bodin’s sovereign, the politicians (gov-
ernment) enhance their power by embracing arrangements that tie their
hands somewhat. But, unlike that older sovereign, this is not just self-
interested prudence but a condition for being granted power at all, in
the interests of the people themselves. Meanwhile, the people allow
themselves to be bound by acquiescing in general elections being held
only infrequently, reducing popular power. The distribution of power,
and the ideas, values, and incentives underpinning and reflecting it, are
reshaped together.

Left intact across that leap of time is a distinction between the “rules
of the game” for politics (constitutional norms and conventions) and
public policies determined by or within politics. The former cannot be
subject to continuous or capricious change without the consequent un-
certainty undermining the practice of politics as a means of addressing
the problems and challenges of living together in political communities.
A degree of collective self-binding around the modalities of government
is necessary for democracy to have any meaning, including preserving
it for tomorrow. This was a point powerfully made by Madison in re-
sponse to Thomas Jefferson’s hankering after a new constitutional con-
vention every twenty years or so, one for each new generation.®

Even within the metarules of political procedure and conduct, there
is a distinction between mechanical rules and rules requiring interpre-
tation (chapters 4 and 8). While there are certainly examples of the for-
mer, such as the US constitutional provisions that a presidential term

SHolmes, Passions and Constraint, chapter 4.

¢ Although it seems doubtful that Jefferson would have thought it legitimate for a future US
generation to reintroduce monarchy. Madison’s debates with Jefferson, Thomas Paine, and oth-
ers on constitutional commitments are summarized in chapter 5 of Holmes, Passions, “Precom-
mitment and the Paradox of Democracy.”
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last four years and that no person serve more than two terms, many
rules of democratic and legislative procedure involve interpretation or
judgment in their application, requiring a second-order rule determin-
ing, mechanically, who has the final say. The overriding goal and norm
is that those interpretations-cum-applications remain highly stable.

The arguments for stability are different when we turn to what is de-
cided within politics, such as, for example, some substantive legal rights
and the outputs of the security, services, fiscal, and regulatory states. If
one purpose of democratic politics is to allow for collective choice, that
includes making choices on what, if anything, to put beyond simple ma-
joritarian processes and what to leave as part of ordinary politics.” A
polity might want to entrench the right to a fair trial presided over by
an impartial judge, which would bar retrospective legislation and per-
haps some nonpolitical rights, but not those public policy regimes it
wants exposed to trial and error.

On that conventional line of thought, there is the following hierar-
chy of candidates for binding commitment:

1. Mechanical rules on the structure/procedures of politics

2. Institutions for applying interpretative rules on the structure/proce-
dures of democratic politics and government

3. Institutions for applying interpretative rules on any “fundamental”
or “basic” rights beyond democratic political rights

4. Institutions for adjudicating legal cases under (and with the final
word on the meaning of) ordinary law

5. Public policy commitments

Together, the first four categories show that embedding institutions
as a commitment device is not alien to democracy. Political communi-
ties seek stability in the first and second because they structure politics
itself; in the third as a commitment to certain liberal values; and in the
fourth as part of a commitment to fair adjudication in the application
of the law. All four categories seem fundamentally different in kind from
the fifth, concerning, as they do, the institutionalization of constraints
on democratic power according to the values of the rule of law and con-
stitutionalism (chapter 8). For some, this would make the case against

’Similar points are made by Waldron, Law and Disagreement, chapter 12.
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independent agencies. That, however, rests on a flawed assumption and
also misses something important.

We need to escape the common assumption that abuses of power in
representative democracy are either (a) extralegal measures that can be
cured by the courts or (b) policy failures that can be remedied via the
ballot box. Those conditions do not hold where all parties competing to
govern share temptations/incentives to renege on some substantive
promises and, further, the social costs of their doing so, and of being
expected to do so, are material. In the language of democratic values,
breaking some pledges may not be illegal, but it can breach the people’s
trust in very serious ways. It is a misuse of power.

Seen thus, the key question about public policy regimes might seem
to be whether or not goods such as price stability, financial stability,
the protection of investors, or environmental protection should be re-
garded as unqualified rights ranking with, for example, the right to vote
in free and fair elections or any right to free speech. That is how the mat-
ter was seen by James Buchanan who, as we flagged in chapter 8, effec-
tively wanted price stability to be put beyond the reach of legislators.

But framing the issue as “constitutional” falls into the trap of think-
ing that commitment technology is all or nothing. Legislated law—and,
up to a point, law more generally—is a commitment device, open to
change only via formal amendment or repeal, and so exposed to atten-
dant audience costs (chapter 6).% Since those costs come in degrees, the
de facto embeddedness of a law depends on how far it is woven into the
fabric of the polity’s beliefs and ways of life: this creates the possibility
of chapter &8s “super-statutes” but via political, not uniquely legal,
constitutionalism.

In other words, elected legislators can use ordinary legislation to re-
tain ultimate control of a policy regime while putting obstacles in their
own path: exposing themselves to the political costs of overriding or
repealing an IA regime that enjoys broad support or acceptance and
that they made a public fuss about insulating.

8For judge-made law, the demands of precedent and giving reasons create such costs among
the community of lawyers.
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ADJUDICATORY VERSUS RULE-WRITING AUTHORITIES:
SUSTAINING RULE-OF-LAW VALUES

That way of thinking about delegation to IAs sheds light on another
way of approaching our problem. It is sometimes suggested that
administrative-state agencies of all kinds should be confined to adjudi-
cating the application of laws and rules passed by elected legislators,
and so should not themselves be able to write legally binding rules.’
The argument is that society has very clear values demanding impartial
adjudication of how laws/rules should be applied in particular cases,
and therefore any adjudicatory body needs to be independent of politi-
cal and other irrelevant influences so as to be assured of taking each
case on its merits. But, so the argument proceeds, the writing of legally
binding rules is a legislative function that requires not independence
but the active involvement of or oversight by elected representatives
(or, perhaps, political participation of some other kind)."’

On this model, IAs would be akin to specialist courts, posing the
question of which of our values determine when a field should be dele-
gated to an insulated agency rather than to regular judges.

Adjudication as Policy Making

But is the starting point robust? In answering that, we do well to re-
member that not all laws come through legislation. In adjudicating
legal disputes amongst citizens, the judiciary, acting as part of the services
state, establishes principles along the way. And in applying statutory
law, the judiciary has to interpret and construe: it decides what legisla-
tion means and/or the boundaries of its reasonable application. In one

These issues are discussed in Verkuil, “Purposes and Limits,” and in Stack, “Agency Inde-
pendence,” which draws implications for US “independent-agency” functions from the Supreme
Court’s judgment in Free Enterprise Fund v. Public Company Accounting Oversight Board. The
PCAOB was established, by the Sarbanes-Oxley legislation in the wake of the Enron and World-
Com scandals, as a kind of subagency under the SEC to oversee accounting and auditing. The
case concerned whether Congress could give tenure to its policy board members.

19T cast the argument in terms of general values rather than the specific US Constitution
provisions around presidential oversight that concerned Stack, “Agency Independence,” p. 2417.
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sense, this reveals the obvious point that judges make law. Lawmaking
is not a monopoly of the legislature.!

For our purposes, the crucial point is that, in order to maintain con-
sistency and generality, adjudication, whether in the hands of courts or
specialist agencies, entails an accretion of principles. A series of adjudica-
tory decisions generates something like an implicit rule or general policy.

By the early 1960s, prominent US legal scholars and justices were
making just this point. Judge Henry J. Friendly prominently expressed
concern that the standards applied via agencies’ adjudicatory decisions
were not “sufficiently definite to permit decisions to be fairly predictable
and the reasons for them understood” and prescribed that “the case-by-
case method should . . . be supplemented by greater use of . . . policy
statements and rulemaking.”"?

The argument that, for legitimacy’s sake, IAs should be delegated
only adjudicatory functions seems, therefore, to pose a riddle:

« agency adjudicators should be independent, as it is a quasi-judicial
function or, put another way, the rule-of-law values of natural jus-
tice (due process) apply, including an impartial and independent
adjudicator

o adjudicatory decisions should be consistent across time and cases

o the principles underpinning consistent adjudication amount to pol-
icy making

o given the rule-of-law norms of predictability and clarity, those poli-
cies should wherever feasible be articulated ex ante, as rules

« rule makers should not be independent of elected politicians as they
are acting as legislators

Courts versus IAs: Incrementalism versus Participation

Exposing the riddle does not demolish the case for adjudicatory-only
IAs. Perhaps we could have a system that combines adjudication by of-
ficials insulated from politics with occasional catch-up lawmaking by

This is not just true of the common law system of binding precedent. In civil law systems,
precedent operates as “soft law” under a principle of jurisprudence constante, that is, an inter-
pretation or doctrine clearly determinative of a series of core cases. This may be especially prev-
alent in public law (Fon and Parisi, “Judicial Precedents”).

L2Friendly, Federal Administrative Agencies. The effect was to introduce more formal codifi-
cation into the regulatory policy of common law jurisdictions.
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the legislature codifying into rules the agencies’ underlying principles
and policies, as amended in the light of public debate. But, then, why not
delegate to the courts rather than regulatory agencies? To benefit from
technical expertise, the administrative state’s adjudicators could be spe-
cialist judges, subject to judicial review by generalist courts.

By revealed preference, however, there are fields where we want regula-
tion to proceed via the open promulgation and debate of policy rather
than the accretion of adjudicatory precedent. The reasons, I suggest, are
rooted in the democratic values discussed in the previous chapter. Agen-
cies (and elected legislators) can consult on their planned policies, whereas
(a) courts do not consult the public on their principles and precedents and
(b) periodic legislative law reform is not a simple palliative since it can
impose unpalatable adjustment costs on the public. Moreover, we want
our regulatory policy makers to explain and defend their policies publicly
and to the legislature, whereas we do not want our judges to be compelled
to explain themselves to legislators (a point important to chapter 15). We
want regulatory policy and monetary policy to be debated in the cockpit
of politics, even where we want an agency in a particular field to be free to
make an independent decision in light of public consultation and debate.
These are the values of participation and accountability.

What could account for these distinctions between insulated agencies
and insulated judges? I suggest that they turn on the difference between
fields where we do and do not know how to frame a monitorable objec-
tive. Judicial lawmaking, very obviously in the common law tradition but
also in the role of nonbinding precedent in civil law jurisdictions, is in
its essence incrementalist, developing and refining principles through a
stream of individual cases, each with their own specific circumstances
but linked by common threads that are gradually discerned and enunci-
ated by judges. Agency policy making is, given our democratic values,
preferable where society knows broadly what it wants (the settled pur-
pose of the Delegation Criteria and the monitorable objective of our first
Design Precept), desires wide consultation on any rules that effect the
regime (delivering some kind of “equal say”), and wants to keep both the
regime and the exercise of delegated power under public review."

At a high level of generality, this might fit broadly with the principled limits on lawmaking
by judges advanced in Bingham, “Judge as Lawmaker,” chapter 1(2), Business of Judging: in par-
ticular, “(2) where . . . amendment calls for . . . research and consultation . . . [and] (5) where the
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IAs as Rule Writers: Legislative Self-Binding

The adjudication-only IA proposal seems, therefore, to begin at the
wrong end of the issue, inviting the question of why we would bother to
have IAs at all. The big underlying question is not whether adjudication
of particular cases is special; it is whether other functions of the admin-
istrative state can legitimately be insulated day to day from elected
politicians.

The grounds for credibly committing to impartial adjudication of
disputes via the institution of an independent judiciary are provided
by the fundamental value of avoiding abuses of power. I have suggested
in this chapter that, in democracies, we also want to guard against mis-
uses of power, by which I mean the deployment of power in ways that
are not illegal but profoundly let down the public, leaving them less
well off and exposed to more risks than if their settled purposes were
respected.

This matters most where the expectation that promises will be bro-
ken leads to the very behavior that leaves people worse off. While the
classic cases might be price stability and utility regulation (chapters 5
and 7), this problem can infect the legislative process itself.

Imagine, as if we need to, that there has been a major financial crisis
and, further, that there is very broad support for a major overhaul of the
regulatory regime. Imagine too that this is going to take some years to
develop: not because legislators have other current priorities but rather
because, even though the broad direction of and standard for policy has
been determined, a huge amount of thinking is needed on the detail.
The expected length of the process is not driven by legislators’ incentives
or their lack of technical expertise but by the underlying substance. It
would take anybody years (as indeed it has). Because it will take years,
legislators worry about whether their resolve, and that of their backers
or the public at large, will hold as memories of crisis fade and the short-
term lure of easy credit and asset-price inflation reasserts itself. Con-

issue arises in a field far removed from ordinary judicial experience” [a principle of interinstitu-
tional respect], pp. 31-32. Aimed at the question of judges versus elected policy makers, Bing-
ham also includes “(3) where . . . there is no consensus within the community.” Where ends are
at stake, that would preclude IAs as well as judges. My thanks to Lord Justice Gross for pointing
me to this essay.
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scious of that risk—that their preferences will buckle and bend—the
legislators decide to bind themselves to the mast by delegating to an
independent agency the job of filling in the detail of the reformed
regime.

Compared with standard explanations offered by political scientists,
this is not a case of legislators seeking to shift blame or being inexpert,
lazy, or time constrained. It is a case of legislators trying to commit to
their own high policy.

Crucially, they have not absolutely bound their successors (or their
future selves), because they cannot. But they have established a structure
that makes any such backtracking more visible—to commentators, the
public, and the world. Under the delegated structure, future legislators
must pass legislation to override the independent agency’s rules, amend
its mandate, or abolish it altogether. Each requires only ordinary legis-
lation, and is well within their constitutional rights, but each is highly
visible and so can increase the political costs of bending to special in-
terests or yielding to transient temptations.

Proportionality in IA Rule Writing

For such delegated lawmaking to survive our tests of democratic legiti-
macy, IA rule writing must, among other things, do no more than is
needed to achieve its legislated purpose, including not interfering with
liberal freedoms (individual rights) more than needed. This echoes the
efficiency mind-set of chapter 3, is akin to the Continental European
(originally German) public law doctrine of proportionality, and needs
to be incorporated into our first Design Precept.

It is a cousin of chapter 5’s bar on delegating big distributional choices
but acts as a constraint on the exercise of powers that have been dele-
gated. It is addressed to individual rights rather than to collective inter-
ests and rights, and might be applied more tightly to unelected IAs than
to elected policy makers (chapter 11). An example would be not restrict-
ing people’s right to choose between utility service providers, in the
cause of ensuring the resilience of the relevant infrastructure, unless re-
ally necessary. Considerations akin to that play a significant role in part
I'V’s assessment of the “macroprudential” powers that might decently be
conferred on independent central banks (chapter 21).
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THE ELECTED EXECUTIVE VERSUS INSULATED
AGENCIES VERSUS COURTS

The role I have been describing for IAs as a form of nonabsolute commit-
ment technology in a healthy democracy is quite distinct from two other
sets of circumstances that can confront our elected representatives:

1. A nation faces a serious and pressing problem, and legislators agree
that something must be done and soon but are not at all clear what to
do.

2. Legislators know broadly what they want to do but are not able to ar-
ticulate a detailed regime and, further, cannot agree upon a monitor-
able objective. Instead, legislators converge on a number of equally
ranked objectives with no clear or principled (let alone determinis-
tic) rule for how they should be weighed and traded off against each
other.

Those circumstances can warrant delegation-without-insulation.
In the first case, legislators might delegate rule-writing powers to the
elected executive (or an executive agency under its control) for a lim-
ited period of time. The executive would be placed under a duty to ex-
plore how to address the problem and to report back to the legislature
with proposals for a more definite standard and regime." In terms of
legitimacy, delegation of this kind would rest on a combination of the
democratic credentials of the elected executive plus the time-limited na-
ture of the mandate.

In the second case, the legislature might want the regime to be fleshed
out through a process that combines technical expertise with partisan
political debate. It therefore wants the process insulated from an elected

"Roberta Romano has advocated a structure similar to this when the US Congress does not
know what it wants to do but concludes it cannot do nothing (Romano, “Regulating in the
Dark”). There are examples of this. In the US, the first radio regulator, the Federal Radio Com-
mission, was created for one year in 1927 and annually renewed for seven years until a perma-
nent agency, the Federal Communications Commission, was created by legislation in 1934. In
the UK, the Bank of England was created in 1694 under a time-limited charter. Charter renewal
was a crunch moment for decades. If government finances were under pressure, the Bank would
seek renewal years in advance of rollover dates.
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executive controlled by a single political party. Those might be circum-
stances under which the solution would be an agency whose policy-
making body broadly mirrors the political composition of the group
of legislators themselves and is subject to frequent control via, say,
budgetary approvals and directives (for example, the US’s regulatory
commissions). So, inverting chapter 6’s discussion of partisan commis-
sions, the whole point would be that the agency’s policy makers were
party-political animals, with clear allegiances and lines into particular
legislators. In terms of legitimacy, delegation of this kind rests entirely
on politicized policy making: creating a specialist miniature version of
the population of legislators and veto players.

We have arrived, therefore, at some general principles for a division
of labor, in a constitutional democracy, between courts, the political ex-
ecutive, and insulated agencies:

o Delegate to independent courts where a credible commitment to fair
adjudication is imperative and the nature of the issues is such that
general principles will best emerge and can be maintained only
incrementally through application to particular cases.

o Delegate to politicians (or to agencies under continuing strategic con-
trol of the elected executive or the legislature) where goals and objec-
tives are fuzzy, so that questions of credible commitment to a settled
policy do not arise and/or high level trade-ofts have to be made.

o Delegate to IAs where commitment to a declared policy is socially
valuable and is feasible if insulated from day-to-day politics, and
where the agency’s discretionary general policy should be exposed to
public debate and accountability.

The striking thing about this is that what distinguishes IA regimes from
delegations to the elected executive and the courts turns in each case on
values associated with democracy: respectively, the welfare of the peo-
ple, and formalizing public participation in debating the exercise of
discretion.
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DEMOCRACY AS WATCHFULNESS AS A SOLUTION
TO CREDIBLE COMMITMENT

In concluding this chapter, I want to deploy another feature of represen-
tative democracy, flipping on its head the “commitment versus democ-
racy” challenge with which it opened. Not only can democracy be
squared with attempts at binding commitment, it can be the key ingredi-
ent in making the commitment technology credible.

We maintained, in part I, that unless IA regimes can be designed in
ways that harness their policy makers to their mission, the desired ben-
efits would not be secured, which part IT has argued would deprive them
of legitimacy. Policy-maker virtue being insufficient, incentives matter
too. In part I we worried only about the incentives of a trustee agency’s
leaders. But an IA regime is also vulnerable to legislators repealing an
agency’s independence or overriding its policy decisions for reasons of
short-term or sectional gain. In other words, maintaining an IA regime
has to be incentive-compatible for the politicians as well.

That sounds tough, but chapter 9 argued that democracy is its own
solution to the infinite-regress problem of “who guards the guardians?”
The importance of this to our project of legitimizing IAs is immense.
Democracy creates or comprises an actor-audience that can observe the
words and deeds of elected policy makers, with some actions more vis-
ible than others. This is the source and basis of part I's “audience costs.”

Even where policy is rule-like, in many fields expert observers
disagree about when there have been systematic shifts in policy. In con-
sequence, when policy instruments are in the hands of political princi-
pals, it is not easy to be sure whether they are reneging on the regime
(cheating) or merely making judgments that not all experts share. Things
are quite different if the only instrument in politicians’ hands is formal
repeal or override, since they must take that to their parliament (or at
least make an announcement) and expose to public scrutiny a deliberate
repudiation of the regime they said they were committed to. The costs to
elected representatives of reneging on their promise to stick to a policy
regime are raised, since they are much more likely to be spotted. The
incentives of elected politicians are shifted, therefore, by concentrating
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their power in the public use of legal instruments rather than in the day-
to-day exercise of executive discretion.

When it comes to making credible commitments, democracy as
watchfulness gets more traction through formal delegation to agencies
that are formally insulated.

If this chapter has established that institutions designed to make set-
tled policy commitments credible are not intrinsically anathema to de-
mocracy, even when writing legally binding rules, it has left open how
independent agencies should be designed and constrained. Our Design
Precepts purport to answer that. We are now ready, then, to undertake
our robustness test of the Principles for Delegation.
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The Political-Values-and-Norms Robustness
Test of the Principles for Delegation

The [elected political] principal can transfer his or her powers, but
not legitimacy, to the delegate; hence the latter must find ways of
establishing his or her own legitimacy.

—Giandomenico Majone, 2005

The dispersion of views on democracy and government is central to our
inquiry into the legitimacy of independent-agency regimes. Assuming,
as we do, that citizens accept the legitimacy of representative democ-
racy, they plausibly do so for different reasons, each of which needs to
remain standing once independent-agency regimes are introduced.
Those reasons either carry across to IA regimes under a principle of
transitivity or at least must not be undermined by delegation-cum-
insulation. Majone’s prescription is an important but only partial truth:
although IAs would rationally be legitimacy seekers, boot-strapped
self-legitimation is a fool’s errand in healthy democracies.

This chapter accordingly conducts a robustness test of the Principles
for Delegation: are they robust to the different reasons people have for
going along with the legitimacy of democracy, as reflected in public de-
bate and discourse? The test is structured around various real-world
approximations of the political theories encountered in the previous
chapters: elite-majoritarian democracy, interest-group liberalism, con-
servatism, republican democracy, and deliberative democracy. Each
generates its own set of requirements, which we check against our Prin-
ciples for Delegation, identifying gaps and refinements. The proper roles
of IAs in emergencies, in defining crimes, and in public debate emerge
as big issues.

'Majone, Dilemmas, section 4.4, p. 74.
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ELITE-MAJORITARIAN DEMOCRACY

At one end of the spectrum are strict and simple “majoritarians.” Follow-
ing Schumpeter, who served in government in Vienna before World War
I and later found a home in the Harvard economics department, they
would set no higher test than that an agency’s independence is favored by
a majority of a legislative assembly that was itself freely and fairly elected
under full-franchise voting in elections held every few years.?

That is so thin that it hardly requires, as a normative matter, any of
the criteria for double delegation set out in the Principles for Delegation.
In terms of our transitivity test, there is not much to be transitive: de-
mocracy as voting is legitimate (and so survives) if it delivers whatever
the voters happen to care about most at the time (basically, socioeco-
nomic welfare). This supposedly realist version of “elite” democracy
would find it hard to object to pretty much any key area of government
being put in the hands of insulated experts if that was what the legisla-
ture concluded. What happens is, simply, what happens. Schumpeter
was fairly explicit about this, citing the judges, the Bank of England, and
the US Interstate Commerce Commission as just three attempts to sep-
arate the sphere of public authority from politics.’

Schumpeterian delegation by a democratically elected assembly does
meet the first of the tests of legitimacy we adopted following Beetham:
a legal measure taken under a society’s constitutional process for creat-
ing laws. It implicitly embraces an instrumentalist warrant, and formally
leaves power with the people (albeit only periodically) insofar as a future
legislature would be free to reverse course or overrule IA measures.

But if that were all there was to it, delegation-cum-insulation would
not amount to much more than one part of the elite passing the policy
parcel to another part. To the extent that some people believe this is
what real-world electoral democracy amounts to, it fuels the view, ad-
vanced by some “radical democrats,” that the administrative state is lit-
tle more than a techno-oligarchy.*

2Schumpeter, Capitalism, Socialism & Democracy, chapters 22 and 23.

3Ibid., pp. 292-293.

1Zolo, “Democracy and Complexity.” A recent instance of arguments for elite management
of the state comes in Worsthorne, Aristocracy. Worsthorne, who was Bank of England governor
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CONSTITUTIONAL LIBERALISM

Perhaps the most pared-down intermediate conception of democracy
incorporates richer attributes than the simple right of all adults periodi-
cally to vote for the members of the legislature. To give the people a say,
it adds freedom of conscience, free speech and association, and plural
sources of information, so that members of the public are not con-
demned to cast their votes in a state of ignorance, shaped only by the
declarations of competing elite subgroups.” With a right of free speech
and association comes a right to protest. The people are able to object
peacefully to what is being done in their name by their representatives.
The idea of “representation” starts to get some grit.

Going further, liberals add constraints of various kinds on majori-
tarian government to protect political minorities, including the essential
need for the rule of law administered by an independent judiciary. Per-
ceived abuses of power can be challenged and individuals enjoy some
rights (varying according to the polity’s views on justice). This is democ-
racy combined with public law of the kind described in chapter 8, and
it starts to put flesh on and principles behind part I's second Design
Precept.

Such constraints are, of course, intrinsic to the actual democratic
order in today’s liberal, market economies: liberal democracy. To enjoy
legitimacy, agencies need to be subject to constraints and checks and
balances that are broadly equivalent in their effect to those that help
underpin the majoritarian institutions themselves. Thus, legal limits on
the legislature and elected executive cascade down to IAs.

Such a system of government could, in brute reality, amount simply
to constrained, orderly competition among rival lobby groups. We
briefly review its two main forms—pluralism and corporatism, typically
associated with the US and Continental Europe—before seeing how this
bears on the Principles.

Montagu Norman’s stepson, advocates an “aristocratic” governing elite formed slowly but meri-
tocratically and nurtured to exercise power.

*This is, in essence, Robert Dahl’s concept of polyarchy, the term he introduced to distin-
guish real-life representative democracies from ideals of democracy: rule by the many through
the “aggregation” of the preferences of competing minorities, interest groups, and so on (Dahl,
Preface, and Democracy and Its Critics, chapter 15).
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Interest-Group Pluralism under the Rule of Law

Under this cousin of Schumpeterian democracy, factions compete for
power and, for a while, grab the electoral spoils. Once elected, they and
their appointed agency leaders generate policy by striking bargains
among those interest groups with the resources and incentives to be
active (known to us as lobbies). Within their respective delegated do-
mains, agencies hold the ring. The “techno-oligarchy” critique is, perhaps,
softened as the electors can get involved via “public interest” groups,
but it is hardly vanquished since only a weak conception of agency
impartiality is at work (chapters 3 and 5). These agencies are not in-
dependent in our sense of being insulated from day-to-day politics.
Rather, their purpose is to replicate and manage the politics of fields too
detailed or insufficiently salient for elected legislators to make the
effort.

Half a century ago, Yale political scientist Robert Dahl celebrated this
view of democracy as providing, perhaps, the only realistic means for
bringing the people into government in a pluralist society. If the con-
fluence of forces produces a delegation with only the vaguest mandate
or entailing big distributional choices, that must be the efficient out-
come, not only in the short run but, since even moderately rational po-
litical actors would be forward looking, in the longer run too.® On the
other side, it was excoriated by Theodore Lowi in The End of Liberalism,
summed up thus:’

Any group, representing anything at all, is dealt with and judged ac-
cording to the political resources it brings to the table and not for the
moral or rationalist strength of its interest.

Interest-Group Corporatism: Consensus-Based Coalition Democracy

The other variant of interest-group bargaining is found in countries that
reject “winner-take-all” elections in favor of more consensual systems
of government. This is characteristic of those polities that moved to de-
mocracy recognizing the challenges posed by regional, ethnic, social, or

®Dahl, Democracy and Its Critics.
"Woolley and Papa, American Politics, p. 174.
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religious cleavages.® They typically have proportional-representation
electoral systems, intended to deliver an assembly and government that
reflect the combustible makeup of the people and their identity-bound
interests.” They are also characterized by corporatism: government via
consultation and cooperation with large established and organized
groups that “represent” different groups in society. Examples include
the “social partners” in wage negotiations, and networks of industry
and consumer associations in regulatory policy.”” Where the groups
have organic roots, sustained meaning for their members, and cover the
key bases of society, this can draw on the republican tradition of “mixed
government,” balancing the force of different communities. Where, in-
stead, the groups are newly constructed or have drifted away from their
roots, it is a system that can involve public policy being thrashed out
among nominated insiders.

Either way, as under pluralist bargaining, consensus-building nego-
tiation requires agency policy makers in such systems to be transparent
with the “partners” about emerging policy plans in order to consult.

INTEREST-GROUP LIBERALISM AND THE PRINCIPLES

Compared with part I's essentially welfarist statement of the Principles
for Delegation, therefore, some of their constraints have become clearer
and some now rest on firmer ground. Notably, the second Design Pre-
cept’s demand for mandated processes gains content. The processes
must live up to rule-of-law values (chapter 8), such as avoiding irratio-
nality or unreasonableness, and should deliver proportionality where
legal rights are compromised, with less leeway than might be given to
elected policy makers to strike the trade-off among rights or between
rights and other public policy objectives.

In a similar vein, IAs were originally precluded from making big dis-
tributional choices, in chapter 5, because, by definition, they do not

8The classic text is Lijphart, Patterns of Democracy. Arguably, the US has such cleavages, but
they were not recognized as such by the Framers.

Kelsen, “Foundations of Democracy.”

OLijphart, Patterns of Democracy, particularly Table 9.1, chapter 9. On corporatism in, espe-
cially, economic policy, see Schmitter, “Century of Corporatism.”
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have the technical capacity to award the fiscal side payments necessary
to compensate losers. We now see that that is not just some historical
curiosity but is rooted in our values: no taxation without representation.
Since regulatory interventions can sometimes operate like a redistribu-
tive tax (chapter 7), the same applies to them.

Finally, if in the real world democracy involves bargaining or con-
sensus building, IAs must consult because, by transitivity, they should
not be more opaque than agencies that operate as an adjunct of politics.

Even, then, on a still somewhat pared down version of constitutional
democracy, we can find grounds in our political practices and values for
various elements of the Principles:

o IAsbeing established and operating under delegating statutes passed
by a properly elected legislature (Delegation Criteria)

o The deeply entrenched right of the legislature to rescind the delega-
tion or to override an IA’s rules or general policies via forward-
looking ordinary legislation

+ Some kind of accountability to the legislature (Design Precept 4), so
that it can decide whether to exercise those powers

o Minority rights being protected by, among other things, reserving big
distributional choices to the legislature (Delegation Criteria)

« Rights to a fair process in administrative adjudication (Design
Precept 2)

« Broad rights to judicial review of particular decisions (DP2)

o Individual liberal rights being protected by a principle of proportion-
ality in rule writing and application (DP1)

 Transparency in general policy making so as to allow interested par-
ties and interest groups to make rational decisions, participate in
negotiations/consensus building, and challenge IA decisions (DP2
and DP4)

That catalog of constraints on delegation-cum-insulation is, never-
theless, fairly thin. Other than its prohibition on big distributional
choices, it says little or nothing about the special circumstances of in-
sulation from day-to-day politics: (1) what to do if IAs have latitude to
flesh out their own goals, (2) emergencies, and (3) concentrations of
power in unelected hands. The first and the third open the door to our
republican values.
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Vague Goals and the Insufficiency of Legal Liberalism

On the first, liberal democracy does require an agency’s exercise of dis-
cretion to be limited in some way since, otherwise, protection against
abuse of power would be in the eye of the beholder. Where, however, a
statutory mandate is highly vague, mainstream liberalism responds by
looking to the courts to clamp down on the “arbitrary” exercise of
power, stipulating procedural safeguards and consultation with inter-
ested parties. This is legal liberalism." It was not good enough for Lowi,
whose apocalyptic sentiments plainly extended to the administrative
state: 2

A government of statutes without standards may produce pluralism,
but it is pluralism of privilege and tight access.

Perhaps for some citizens, the democratic value of “participation” in
agency policy making, if open enough, might offset the sacrifice of the
formalist values of the rule of law: predictability and clarity via a pro-
mulgated standard (chapter 8). But that cannot suffice for a regime
whose very purpose is to lend credibility to policy commitments: com-
mitment to what?

Courts might seek to remedy the hole, pushing agencies to articulate
a clear and consistent goal for policy or, alternatively, gradually devel-
oping their own high policy in the light of pleadings by interested parties
in order to embed the objective in law. Whether under pluralist or cor-
poratist liberalism, this amounts to the objective or standard for policy
being articulated via a process of interest-group bargaining umpired by
either unelected technocrats or judges. Some members of the commu-
nity might, however, want high policy (the standard or objective) to be
determined via the core institutions of representative democracy. For
them, judicial sanction might bestow legality but cannot get far in un-
derpinning a regime’s legitimacy more deeply, as the courts themselves
are nonmajoritarian.

Similarly, for IA regimes insulated from day-to-day politics, the leg-
islature ensuring that it rather than the court establishes the basic

1US authors typically refer to liberal legalism, but I think this is misleading as most demo-
cratic states, notably the US, cannot call upon preliberal legalism.
2Lowi, End of Liberalism, p.125.



VALUES-AND-NORMS ROBUSTNESS TEST m 243

tenets of procedural fairness and effectiveness, as in the US’s 1946 Ad-
ministrative Procedures Act, can help but does not plug the substantive
vacuum.” When it comes to credible commitment, trading participa-
tion, due process, and judicial oversight against a legislated standard is
a setback for democracy, not an act of prudent expedience, if anything
like Lowi’s views are held by significant parts of the community. This
points us toward our republican values (see below).

Emergencies, Contingencies, and Liberal Democracy

If so far there seems to be a hole around what parts of government can
decently be insulated from politics, the values of liberal democracy have
more to say about emergencies and power, the subject of our fifth Design
Precept.

Chapter 6’s essentially operational discussion was clear that within-
regime contingency planning should be as rich as possible given prevail-
ing knowledge and experience. But the unenvisaged or unplanned-for
does and will happen. What then? The question is pressing because even
away from war, terrorism, and law and order, some types of crisis—for
example, in the financial system or the environment—could be so grave
as to threaten the stability of the state or society itself.

This raises big issues. Among legal and political theorists, there is
great debate about whether, faced with the gravest disasters and threats,
the executive can or even must act beyond the law, some arguing that it
is inevitable, necessary, and tolerable, but others holding that there must
be some kind of accountability.* Under the most extreme variant of
the “executive-will-act” view, the constitutionalism discussed in chap-
ter 8 is a sham, waived aside when the chips are down: the true power of

BThus, a values robustness test does not permit me to share the conclusion of John Freed-
man, in Crisis and Legitimacy, that the solution to the riddle lies principally in adopting APA-
like statutes. (See part III for considerations bearing on Westminster-style democracies.)

YFor example, in rejecting “liberal legalism,” Posner and Vermeule, Executive Unbound,
argue that in practice legal constraints do not get applied when things are sufficiently dire and
that legislators step back, leaving the way open for the executive to do what only it can do, on the
basis of a political judgment about whether they will have public support. For a view that liberal
democracy can be sustained even under emergencies, see Lazar, “Exceptionalism,” and States of
Emergency. Lazar does not see liberalism as exhausted by its legal procedures but as drawing as
well on ex post public accountability, including via parliaments. Perhaps because the president
is not formally accountable to Congress, Posner and Vermeule go further.
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the state (sovereignty) lies with whoever wields the power to act in emer-
gencies.” If, then, in an emergency the elected executive steps aside,
leaving an independent agency (say, the Federal Reserve or the ECB)
to act alone, the agency is revealed as the true sovereign. Heady, and
deeply disturbing, stuff!

Fortunately, the values of liberal democracy impose constraints on
how all this applies to IA regimes. We must distinguish between elected
and unelected policy makers. It is hard to see how any conception of
democracy can ex ante warrant unelected, insulated IA officials being
free to improvise to save the economy or society beyond what is within
their mandate. After that point, elected officials need to be involved,
even if only minimally, to frame, via some kind of legal instrument, an
extension of the mandate and so, in effect, to bless what the agency does
next. Under liberal democracy, the plan must be that elected officials
will always be involved when an independent agency runs out of road.

That partly (not completely) ducks the big background question of
whether the elected executive is itself constrained in the exercise of
emergency powers only by politics and not by our values.'® In conse-
quence, it leaves open just how free elected politicians should be to make
an in-crisis extension of an IA’s discretionary powers.

It seems to me that liberal values dictate that if there is a question of
people’s legal rights being violated, decisions on the exercise of those
new powers should not be delegated to an IA, however convenient that
might be for the elected executive or legislators. Rather, elected politi-
cians should formally make the big decisions, if necessary giving direc-
tions where implementation is handled by an agency. In that kind of case,
the agency would no longer be independent in respect of the instru-
ments/powers concerned: their independence would be suspended,
which ought to be clear to the public. In other words, the norm should be
that if politicians want to take a gamble on public support, they should
control the instruments themselves rather than look for a proxy agent.

Where that kind of moral question does not arise, however, an inde-
pendent agency might be given new discretionary powers. Even then,

This is associated with the Nazi political theorist Carl Schmitt. Anyone flirting with de-
taching the thoughts from the man might usefully read Lilla, Reckless Mind, chapter 2.

16Silverstein, “Constitutional Democracies,” which reviews Lazar’s book, and Ramraj,
Emergencies.
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the leaders of a legitimacy-preserving IA will want to satisfy themselves
that what elected politicians seek is both within their legal powers and,
further, does not violate society’s deep beliefs and norms about legiti-
mate government. They should also focus on whether the extension is
natural given their core purposes and the nature of the unprovided-for
crisis. Thus, politicians giving a central bank legal authority to lend to
nonbank financial intermediaries is not the same kind of thing as seek-
ing to authorize them to lend to fundamentally insolvent firms or to
pursue policies for overtly distributional (say, regional or sectoral) ends
(part IV).

This, I believe, reveals that some of our core values lie behind the fifth
Design Precept. To the supposedly uber-realist response that “norms
apply only in normal times,” it may be countered that even if true, that
is yet another reason for DP5: proper regime design shapes the limits of
the normal. A crisis is, in essence, a state of affairs for which there is no
substantive or procedural provision (chapter 6). An independent agency
should, therefore, be eager to cover as many scenarios as possible under
ex ante contingency planning, as that shifts outward the boundary at
which a crisis in the regime itself (as opposed to the emergency in the
world) is reached. An IA should also positively want politicians to spec-
ify in law up front what process will be adopted once the boundary,
however distant, is reached. That way norms for nonnormal times can
be developed or forged under democratic political authority during the
normality of “peacetime.” In short, our fifth Design Precept withstands
values-based scrutiny.

POWER AND REPUBLICAN LIBERALISM:
AVOIDING “OVERMIGHTY CITIZENS”

The third gap in liberal democracy’s constraints on delegation listed
above concerns concentrations of power. While an ethos of “constraints
on power” lies at the heart of constitutional liberalism, it is reinforced
by those variants of republicanism that draw inspiration from Rome be-
fore the Emperors and from Northern Italy’s late-medieval city-states:
safeguarding against domination. In the modern period, the dispersion
of power was absolutely central to James Madison’s vision for the new
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American Republic. This drives some important reinforcements to, as
well as glosses on, the procedural and substantive demands of the Prin-
ciples for Delegation.

Gommittees, Not Sole Decision Makers

Those values underpin the Principles’ requirement that IA policy should
be made in one person, one vote (1P-1V) committees. It is not just a mat-
ter, implicitly assumed in part I, of underpinning independence and
enhancing the quality of decision making—both instrumental, welfarist
considerations. It also avoids concentrating power in the hands of one
person. That is exactly why, in hearing appeals within the judicial sys-
tem, the highest courts sit as panels or committees. Protecting against
the kind of constitutional betrayal perpetrated by Weimar’s Hindenberg
would hardly have been delivered by substituting a constitutional court
comprising a single supreme judge for a supreme president.” No more,
at a lower level, should a single central banker control instruments that
affect the people’s economic freedom (introduction to part II).

The Multiple-Mission Constraints and Power

The same imperative underlines the importance of the Multiple-Mission
Constraints (MMCs) for agencies given more than one set of responsi-
bilities by their legislature. It is not only about enhancing results by
structuring agencies in ways that provide incentives for them to take
each mission seriously (chapter 6). Once we bring in our political val-
ues, it becomes apparent that the MMCs serve a wider purpose. They
avoid conferring undue power on any one independent agency and its
leaders by (a) setting a fairly high bar for combining missions at all,
which is about fragmenting power across agencies; and (b) requiring
different policy committees for an agency’s different missions, which is
about diluting power within agencies.

The core of the MMCs is demanded, therefore, by one of our nonwel-
farist constitutionalist values: dispersed power.

“Muller, Contesting Democacy, p. 146.
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Combining Rule Writing and Adjudication: Separation of Functions

As well as reinforcing the grounds for IAs making decisions in special-
ist committees, the republican take on liberal values also demands some
additions to the Principles. In particular, they were largely silent on
what is entailed by the values variously associated with the separation
of powers (chapter 8).

For those who emphasize dispersing power, delegation to indepen-
dent agencies could be a positively good thing since it fragments the
power of the administrative state and of government more generally.
But that is not enough for those who see the central value of the “sepa-
ration” as lying in no one person or group taking on all three broad
functions of government—writing the laws, checking compliance with
and enforcing the laws, and adjudicating particular cases."

If this tenet of constitutional government under the rule of law is tran-
sitive, and it is hard to see why it would not be, the upshot is that any
agency granted all three functions should have clear structures for disag-
gregating them. Thus, if the governing body formally approves the rules,
it should not be the final adjudicator of individual cases: there should be
either a right of appeal or internal separation. Similarly, the people who
investigate compliance should not have the final say on merits in the ad-
judication of particular cases, and so on. This amounts to putting more
flesh on our second Design Precept, which now requires constraints on
internal organization and division of labor.

Crime and Punishment: A No-Go Area for Independent Agencies

I also want to argue that republican-liberal values would put one area
of rule making beyond the reach of IAs. While the Principles bar the
delegation of major distributional choices to insulated agencies, at least
as initially framed they leave open the possibility of IAs writing rules
that create or specify criminal offenses.

Breaches of rules written by the regulatory state meet with sanctions
that range from an injunction to stop doing something, via the with-

¥Waldron, “Separation of Powers or Division of Power.”
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drawal or qualification of a license to operate in a particular market, to
a fine or imprisonment. It seems to me clear that imprisonment goes to
a person’s basic liberties, and furthermore that noncustodial sentences
can be intended to carry a social stigma going well beyond sanctions
that resonate only within a regulated community. It follows that only
elected legislators, as representatives of the people, should be able to
create criminal offenses.

This would rule out the legislature delegating to agencies a power to
fill in the details of a criminal offense, as occurs in the US (chapter 13).
If agencies are lawmakers by virtue of writing legally binding rules, they
should not be criminal-law makers. That needs to be added to the Prin-
ciples for Delegation.'

One could go further. Should an independent regulatory agency be
able to ruin (bankrupt or bar work of any kind to) a person or business?
While, in the area of economic regulation, it must be reasonable for a
regulatory agency to be able to bar a person or firm from the relevant
industry or line of business, it arguably goes too far for agencies to be
empowered to ruin them to the point where they cannot operate in
other parts of the life of society. To do so would be to encroach on their
liberties beyond what is necessary to achieve the agency’s mandate
(proportionality).

That implies that the authority delegated to them by legislators should
not include the levying of ruinous fines. If nonruinous fines and a bar
from the industry do not deliver a sufficient deterrent, legislators could
empower the elected executive branch to pursue criminal sanctions, in-
cluding heavier fines, via the courts. Thus, it is not uncommon to make
it a criminal offense to practice a regulated trade without an agency-
granted license. The Principles need to be enriched with this proposi-
tion too.

It follows that agencies should not be able to decide themselves to
bring criminal prosecutions. Those decisions should be made within the
core executive branch headed by elected representatives. That fits with
a rule-of-law value emphasizing the importance of integrity in each dis-
tinct phase of a governmental measure (chapter 8). And it reflects the

A similar conclusion was reached by the UK Law Commission, “Criminal Liability.” They
also recommended that Parliament should not delegate to executive branch ministers a right to
create criminal offenses via the UK’s system of secondary legislation.
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democratic value of both ends of the criminal process—oversight of
prosecution policy and determination of guilt/innocence by juries of
peers—involving representatives of the people.

Beyond Socioeconomic Welfare: Avoiding Choices
Materially Affecting Political Power

We can now see that if the republican element in our democratic values
is taken seriously, there is a problem with the view outlined in chapters
3 and 5, and emphasized by scholars in Europe, that delegation to insu-
lated technocrats is acceptable and sensible where policy need not leave
anyone worse off: that IA regimes are legitimate when limited to the
pursuit of Pareto efficiency.

Imagine that, relative to a policy of doing nothing, a sequence of
within-regime policy choices gradually makes one group in society
hugely better off, but leaves the other group’s welfare unchanged in an
absolute sense. While apparently a Pareto improvement, it might deliver
a very marked shift in the distribution of economic and, critically, po-
litical power, which could destabilize the political order. In the language
of liberalism, minority (or even majority) political rights could be jeop-
ardized by material changes in the socioeconomic balance of power
within society. More clearly in the language of republicanism, unelected
officials should not make choices that lead to some citizens being able
to dominate others.

This is the principled objection to judges and technocrats being given
license to make the major changes in mergers and antitrust policy
(chapter 7) that permitted the reemergence of business empires whose
leaders have unparalleled access to heads of government and legisla-
tors across the world. The point here is not about whether this was good
economics. Nor, clearly, since the big formal choices were made by
judges, is it about whether the changes were lawful. It is about the con-
straints that should apply to IA policy makers and judges if delegated
regimes are to square with our values. The big shift in high policy on
antitrust and mergers should have been made through the institutions
of representative democracy.

This, too, needs to be incorporated into the post-robustness-test re-
vision of the Principles.
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Summing Up the Implications of Constitutional
Liberal Democracy for the Principles

To sum up so far, many of the components of our Principles for Delega-
tion to independent agencies can be seen as being driven not only by
Welfarism (part I) but also by one or the other or both of the two ele-
mental features of constitutional democracy: majoritarian institutions
(crudely, democracy on its “preference aggregation” conception) and a
set of embedded liberal constraints (crudely, constitutionalism and rule
of law).

The first and arguably most important Design Precept—that the
mandate must be conferred by the legislature—is driven by the values
of both democracy and liberalism: elected politicians should define
the basic mandate and constraints that determine the purpose and
boundaries of the regime. The second Precept—stipulated procedures
for normal times—is driven by the need to avoid abuses of power: that
is the essence of constitutionalist constraints and the rule of law. The
fourth Precept—transparency and political accountability—is driven
principally by democracy: accountability to the people via their elected
representatives, who must compete for office. The fifth—emergencies—is
driven, like the first, by both: democratically elected representatives
should be in control of any regime extensions in emergencies, in order
to constrain the powers of officials and to make sure that elected politi-
cians remain accountable for the regime itself.

This catalog of liberal demands barely touches, however, on two of
the Principles’ other requirements: that an IA’s objective be clear and
monitorable and that it should articulate its operating principles (the
first and third of the Design Precepts). Arguably, they simply support
effective delivery and accountability by promoting systematic and pro-
portionate policy making, and as such find a place under the umbrella
of a Welfarist liberal democracy. But they also provide something richer.
Combined with DP4 (transparency in actions and reasons), DP3 ges-
tures toward the value of public debate about a regime and its opera-
tion, which is better motivated by republicanism and those conceptions
of democracy that give center stage to talking (deliberation) and to
watchfulness rather than to voting and legal challenge.
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Even more fundamentally, democracy in the alternative base sense
of participation in politics has slipped from view. The Schumpeterian
realist and the consensus views of democracy bizarrely converge in seek-
ing to deliver responsiveness via representation. One explicitly revolves
around the election of competing elite factions, the other around pool-
ing and dispersing government power across a proportionally represen-
tative and partially unelected elite. Despite their massive differences in
dynamics and aspirations, they have in common a relatively small space
for public participation and debate.

Without such participation, either system might be less responsive
than some citizens wish. The former would fall short if competing par-
ties have a shared interest in flawed policy regimes: exactly the problem
of credible commitment. The latter could do so where the processes of
compromise and veto characteristic of proportional systems serve in-
siders. In either case, the elected elite could, for a while, drift away from
the represented (unless barriers to the entry of new parties were low).

In those circumstances, IA regimes might not create a deficit of lib-
eralism or of constitutionalism, but they would still leave a democratic
deficit (for some). In one sense, that is hardly surprising since liberalism
and ideals of constitutional government prevailed in predemocratic
countries. Once the values of full-franchise democracy are taken seri-
ously, however, neglecting them risks infecting the warrant for a regime
of delegated-cum-insulated policy making on both instrumental and in-
trinsic grounds. To see this, we need to turn to other political traditions
that influence our values: conservatism and, especially, republicanism.

CONSERVATISM AND PRESCRIPTIVE LEGITIMACY:
DURABILITY AS A PRECONDITION FOR EFFECTIVENESS

Liberal bases for IA legitimacy—valid legislation, compliance with rule-
of-law values, avoiding concentrations of power, not delegating big
choices about the distribution of power—do not say anything about the
conditions for the durability of delegated regimes, implicitly assuming
that good results suffice. Since any good regime goes through bad
patches, that will not do. Something important is missing.
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If, as we have held, a necessary condition for delegating to an inde-
pendent agency is the instrumental value of credible commitment, it is
hardly worth the bother unless the regime is expected to endure. But if
it is not expected to endure and its efficacy is thereby seriously compro-
mised, how could it be legitimate?

In a parliamentary democracy it is perfectly feasible for legislated re-
gimes to flip-flop as the executive government changes, as evidenced by
the British nationalization, “privatization,” and renationalization of
some supposedly strategic industries, such as steel, in the decades after
World War I1.%*° In US-type systems, by contrast, poorly performing
policy regimes might survive given the formidable obstacles to repeal-
ing legislation, but at a price paid in attitudes to the system as a whole
(chapter 13).

The Bank of England Example

Monetary policy is an excellent example of a field requiring a stable re-
gime, as its efficacy turns partly on the public’s formation of expecta-
tions of future policy decisions. Thus, after the then Labour government
of Tony Blair and Gordon Brown introduced operational independence
for the Bank of England in 1997, Governor Eddie George, a deeply seri-
ous man, stressed to me more than once that it would not be secure
until there was eventually a change of government and they too sup-
ported independence. (That took nearly fifteen years, long past the point
at which the Tories had publicly reversed their initial opposition to
independence.)

The striking thing about George’s view is that, although I doubt he
would have put it this way, it implied that the legitimacy of the 1997-
1998 regime change initially rested only on a law having been properly
passed by a properly elected legislature. Whether it accorded with the
UK’s deep values and beliefs about proper government could be chal-
lenged so long as the Tories maintained their opposition on the grounds
of a “democratic deficit.” In other words, the regime needed to grow

20The British steel industry was nationalized in 1946, privatized in 1952, renationalized in
1967, and reprivatized during the 1980s.



VALUES-AND-NORMS ROBUSTNESS TEST m 253

roots, including ways for the Bank’s policy makers to account for their
stewardship.

This emphasis on durability, and thus on bipartisan sanction, fits
with those schools of conservative political thought that put great weight
on the organic evolution of institutions, captured in Burke’s conception
of “prescriptive legitimacy.” While explicit political authorization and
accountability for the regime would be paramount, as evidenced by
Burke’s own forthright opposition to the privately controlled East India
Company, they could not in themselves be sufficient.”

Our Design Precepts seem broadly to live up to those demands but,
we can now see, only when supplemented by the additional ongoing test
that the regime’s continuing legitimacy turns on enduring acceptance:
becoming embedded in the life of the society it serves. That could
describe the evolution of judicial independence in Britain after the
struggles of the seventeenth century, which helped set the stage for its
becoming a universally shared value enshrined in the US Constitution
toward the close of the eighteenth.??

REPUBLICAN DEMOCRACY: THE NECESSITY OF
PUBLIC SUPPORT FOR INSULATED REGIMES

A stress on durability would appear also to chime with at least those
variants of republicanism that, in crude summary, require broad cross-
sectional support in society for key policy regimes, delivered not only
through representative legislators but also, crucially, through broad and
ideally active participation in public life.

Of course, once put like that it becomes apparent that there is
more going on here than the instrumental success of a delegated re-
gime. Liberalism—certainly in political theory, whether Hayekian or
Rawlsian—has an undercurrent of government happening fo the voting
public, whose legitimizing consent is inferred or deducted from “first
principles” and whose wilder populist urges need to be guarded against.

AT am grateful to Westminster parliamentarian Jesse Norman, MP, for conversations on
Burke (Norman, Edmund Burke).

22Sorabji, principal legal adviser to the lord chief justice and the master of the rolls, “Consti-
tutional Status.”
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The republican tradition, by contrast, is based on the tenet, coming down
to us from the early Romans, that the people controlling and challenging
government is the essence of liberty. Democratic citizenship is added to
constitutional government, equality before the law, and individuals
being free to pursue their personal projects. For members of the com-
munity who place weight on this value, the legitimacy of a particular
delegation is going to turn on public support and continuing opportu-
nities for challenge.

Settled Preferences and the People’s Purposes

This goes directly to the unease we expressed about how little liberal-
ism, as we construed it, says about the problem of vague mandates.

Most obviously, if the instrumental purpose of delegation to trustee
agencies is to help the democratic state deliver better results by sticking
to the people’s purposes, then the people’s purposes had better be known
or, rather, determined by some process that has deep legitimacy. That is
exactly the role of democracy’s procedures.

Under republican conceptions of democratic politics, it requires
rather more than a whipped vote in the assembly. Put another way, if
democracy constitutes or promotes the capacity of citizens to realize
political freedom through some form of self-government, then citizens
need to be able to participate in public debate designed to reveal whether
there is broad consensus favoring a proposed delegation.

This is captured in the one vital part of the Principles omitted from
our discussion of the demands of liberal democracy: the Delegation Cri-
teria’s emphasis on stable societal preferences as a necessary precondition
for double delegation. Preferences are unlikely to be stable unless they are
broadly shared; and, with the exception of basic needs, they are unlikely
to be broadly shared unless publicly debated over an extended period.

Public Debate: Values

Those themes resonate with the realistic variant of the “deliberative”
school of democracy described in chapter 9: doing the best we can to
generate open debate in which interests and preconceptions are on dis-
play and so partly diluted.
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For a proposal to create an IA regime, this would cover debating the
nature of the problem, what the objective might be, and why delegation
might help. Official sector advocates of delegation would give reasons,
including evidence of different kinds and from different sources, pre-
sented at different levels of technical detail. Further, they would need to
address whether an independent agency’s decisions would be observ-
able, and whether outcomes could be evaluated against a standard fixed
in advance. The public would need to be told if the success of the pro-
posed regime might be hard to track. And all of that would need to be
open to challenge and revision in an iterative process.

In terms of some of today’s most potent Continental European tradi-
tions of political thought, this seems to bring about something of a recon-
ciliation between the Freiburg ordo-liberal desire for rules of the game for
socioeconomic life and the Frankfurt Habermasian prescription of politi-
cal choices being made through rich and reasoned debate. It amounts to
marrying instrumental and intrinsic legitimation norms but with our re-
publican values demanding that the debate be real, not hypothetical.

Most important, debate would be needed around whether delegation
would take elected politicians out of decisions the public would prefer
them to make. In chapter 5’s initial articulation of the Principles, this
was about whether significant distributional choices would be handed
to the independent agency. But the language of economics employed in
part I obscures the underlying value at stake here.

From the perspective of republican conceptions of democratic poli-
tics, we simply do not want unelected technocrats deciding or shaping
the kind of society we live in. For example, it is not for an independent
competition authority to determine that we should live in a market
economy, whether we wish to restrict market power at the expense of
consumer welfare, or whether we should tolerate economically efficient
market power even when it brings concentrated political power. Rather,
the agency’s purpose follows from those choices having been made in
our version of the democratic forum. Similarly, we do not want regula-
tors to decide that drugs in general should be legalized but to apply a
democratically agreed standard to particular drugs. We do not want a
media regulator deciding that there should be a public service broad-
caster but rather to apply a standard across the industry that takes its
cue from a higher-level public choice. In other words, we do not want
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IAs making big choices about society’s values. We do not want them to
act as modern-day founders.

We would similarly hesitate before choices with such wide-ranging
implications were determined via interest-group bargaining presided
over by a technocratic or impartial umpire. As one of the current Eng-
lish Supreme Court justices has put it:**

Single-interest pressure groups, who stand behind a great deal of pub-
lic law litigation in the United Kingdom and the United States, have
no interest in policy areas other than their own. The court [and, I add,
the IA] . .. is likely to have no special understanding of other areas
[than the ones before it].

This might seem like a circular rewriting of the Delegation Criteria to
say that political choices are for politicians, not for technocrats. If chap-
ter 5 left open what counts as a “big distributional choice,” now the
issue is what choices count as “political.”

Views on what features of a person’s life are relevant to redistribu-
tional policy vary over time and across societies.”* What’s more, given
that, as discussed in chapter 9, there is no analytically robust process
for determining a social welfare function incorporating distributional
weights, those social choices are always intrinsically contestable. This,
then, is politics. Given the circumstances of our democratic politics, le-
gitimacy requires that the boundary to the forbidden zone for IAs be
drawn by the representative legislative assembly after public debate. Yes,
the assembly is in effect determining what counts, for the time being, as
Political, with a capital P.

Thus, the pitfalls in Majone’s principle of delegating “efficiency” but
not “justice” (chapter 3) are to be navigated within politics itself. This is
not the politics/administration dichotomy that, we saw in chapter 2,
structured the advocacy of Woodrow Wilson and his contemporaries,
but a set of distinctions forged via ordinary politics and constrained by
the slower-moving politics of constitutional conventions. Given the val-

ZSumption, “Limits of Law.” In terms of part II's discussion, this amounts to saying that
such litigation does not give a wide enough group an “equal say” in the requisite sense in repre-
sentative democracies.

24Questions of gender, race, or age have not always been thought of as relevant to distribu-
tional politics. Maybe other things that differentiate people will be by future generations.
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ues of representative democracy, elected legislators stand accountable
to the people for the choices they make about the boundaries of IA
power.

Since the costs of getting it “wrong” are cumulatively damaging to
the democratic system of government itself, the official sector must be
under a burden to get the issues out in the open. The questions for
public debate are not anything as abstract as “What counts as a big dis-
tributional choice?” but can be framed more prosaically as, “Are you
[citizens] comfortable with this particular independent agency decid-
ing X so long as they are barred from getting into Y and Z? And if not,
would delegating just X be OK?”

Public Debate: Realism

This all begs the question of whether it is realistic to expect public de-
bates of this kind. In the middle of the twentieth century, two of Amer-
ica’s leading public intellectuals locked horns on just that. Center-Left
liberal John Dewey, whom we have already met, argued that public rea-
son and participation were integral to democracy. Centre-Right liberal
Walter Lippmann, a central figure at the 1938 Paris Colloque Lippmann,
a forerunner of the neoliberal Mont Pelerin Society, argued that look-
ing for rich public debate was utterly unrealistic and naive: most people
would choose an evening watching television or a sporting event over
debating public affairs.” Both seem wrong. On the one hand, people of
all kinds do sometimes discuss events and politics with their friends,
colleagues, and family, even if they prefer watching or playing sports.
On the other hand, Lippmann’s apparent condescension aside, he was
obviously correct that it is not remotely realistic to assume that every-
body is tuned in to all or many significant public issues.

That, however, is hardly the point. The deliberative republican pre-
cept is that the state apparatus, political parties, and a free media should
remove obstacles to debate and encourage debate on big political choices,
including, in particular, decisions about the distribution of the state’s

*Dewey, Public and Its Problems; Lippmann, Phantom Public. For a brief account of the de-
bate, see chapter 26 of Ryan, On Politics. Attendees at the Paris Colloque included Hayek, French
liberal Raymond Aron, Austro-Hungarian liberal Michael Polyani, and Freiburg ordo-liberals
Wilhelm Ropke and Alexander Rustow.
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powers. It is realistic for government to seek a wide spectrum of views
through public consultation, using the media to reach out and so not
relying mainly on lobby groups and aligned think tanks.

This does not mean that everyone must be a technical expert or even
literate in the subject matter. In free, advanced societies, commentators,
interest groups, and proselytizers provide translation services, building
epistemic bridges between technical specialists and the public, expos-
ing gaps, flaws, inconsistencies, and choices in official proposals and
plans.?®

Ultimately, in representative democracies, “broad public support”
means support across the main political parties, informed by those op-
portunities for challenge and debate. In the case of regimes that would
be completely new, and so with newly created agencies, the responsibil-
ity for and interest in generating debate falls squarely to the promoters
of any legislative proposal. The formality of standard parliamentary
procedures does not preclude wider participation, however. While
practice varies across jurisdictions, draft bills can be published for pub-
lic comment, alongside or prior to parliamentary processing; legislative
committees might invite public participation in hearings, perhaps
selected by ballot, or solicit questions the public would like them to
ask technocratic witnesses.

The new technology has a bearing on this, eroding the gulf between
the ancient world and modernity. The Athenians had a right to speak at
the Assembly, but few exercised it (or so historians think). In a similar
spirit, today’s technology provides a means to participate but not an ob-
ligation. The reality of the ancient liberties lay, perhaps, in nagging,
pressuring, or moaning at prominent citizens on their way to or from
the assembly, or perhaps petitioning via an intermediary with private
access to the leading citizens and orators. Today, it might mean mailing
elected representatives, joining an electronic petition, blogging, or de-
bating on social networks. But it also means trying to disentangle facts,

26 An emphasis on translation services, inspired I suspect by reading philosopher Donald
Davidson nearly forty years ago, was central to my view of how multidiscipline organizations,
such as the Bank of England, needed to function, with mutual respect across specialisms: see
Tett, Silo Effect, pp. 248-249. A similar idea of a division of labor in public deliberation is dis-
cussed in Christiano, “Rational Deliberation.”
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grounded (tested) opinions, rumors, and lies given the blurring of
boundaries between expert, serious, inquiring, mendacious, and frivo-
lous commentary and criticism.?

An Example from Gentral Banking

When a proposal involves granting new powers to an already existing
independent institution, there is also a strong case for expecting the
agency itself to contribute to the public debate by explaining, provision-
ally, how it would expect to deploy the proposed powers. That amounts
to anticipatory delivery of the operating principles required by DP3.

It is exactly what the Bank of England did in 2011 when, well ahead
of the Westminster Parliament’s crucial Second Reading of the Bill
making the Bank responsible for financial stability and banking super-
vision, it published a document setting out how it would plan to pursue
those responsibilities, holding a webcast conference to help initiate and
broaden access to its contribution to public debate.?® Since the planned
new approach was going to mark a very big break with the previous re-
gime, we wanted that factored in to the public discussion, Parliament’s
decision whether to go ahead, and the drafting of the legislation itself.
Our aim was to help meet the necessary conditions for public debate
without strongly advocating that the responsibilities in question be
transferred to us.

REPUBLICAN ACCOUNTABILITY AND CONTESTABILITY

Public debate cannot end with enactment of an IA regime. Accountabil-
ity is common to all modern conceptions of democracy. Enjoying insu-
lation from day-to-day political pressures does not shield independent
agency leaders from debate and challenge of various kinds. It makes
them all the more important. Our values entail three channels:

¥ Nichols, The Death of Expertise.
28Bank of England, Prudential Supervision Authority.
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« An ability to challenge the legality of an agency’s decisions in impar-
tial and independent courts whose proceedings are, routinely, open
to public view

o An ability to participate in broad public debate on an agency’s gen-
eral policy proposals, decisions, and operations

« Public explanation of an agency’s performance before committees of
the delegating legislature

We have seen that the first—the liberal demand for due process and
judicial “oversight”—cannot substitute for the second and third given
our republican values. On its own, judicial review of administrative ac-
tion would merely shift the location of the democratic deficit from one
nonmajoritarian institution to another. For example, where an IA re-
gime lacks a clear legislated purpose and monitorable objective, the
requirement that rule making be proportionate, not intruding unnec-
essarily on liberal freedoms (chapter 10), becomes an invitation to the
judiciary to construe an IA’s vague purposes or to trade oft (balance) its
multiple objectives in ways that reflect the judges’ own values. This be-
comes obvious when we think about whether high court justices, the
subset of the educated elite who studied law, could cure any democratic
deficit in my former central banking colleagues, the subset who studied
economics. For delegation to enjoy democratic legitimacy, the people
have to be let in, all the more so where the regimes purposefully tie their
elected representatives’ hands, as well as their own, for the time being.

Under republican values, the exercise of discretionary powers, how-
ever constrained, must then also be overseen more broadly, politically.
Our five Design Precepts for delegated regimes seem to square with
that. Without something like them, it is hard to see how reasoned pub-
lic debate on the regime could take place. With them, the public is able
to know the goals of the regime, the principles that guide the IA’s exer-
cise of its discretionary powers, what it has actually done, the general
policies (e.g., rules) it is proposing and applying, and its reasons for
those proposals, decisions, and actions.

Something more is needed, however, than initially contemplated in
chapters 5 and 6. An IA’s policy decisions will not always work as ex-
pected, so its policy makers need to be able to explain why, even with
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hindsight, their choices were reasonable, opening themselves up to chal-
lenge and rebuttal. Whether or not formally framed as cost-benefit
analysis, those choices implicitly or explicitly rest partly on probabilis-
tic forecasts of their policy’s effects. Given our republican values, IAs
need to publish information that provides a basis for debating whether
their forecasts—of benefits, of costs—were broadly borne out and, if
not, were nevertheless reasonable. In a nutshell, IAs should engage in
ex post review.?” That has become common among monetary policy
makers but seems to be rare among regulatory agencies.

Limits to Participation: The Example of Central Banking

Participation faces big hurdles, however, as a universal solution to IA
legitimacy.

While feasible for rule writing, it is neither feasible nor desirable for
adjudicatory decisions, including a central bank’s regular decisions on
the level of the short-term risk-free interest rate. Indeed, the burden of
this book is that where the purpose of a delegated regime is to secure
credible commitment to a stable policy, insulating policy makers from
the vicissitudes of public sentiment may be vital precisely so that they
can stay constant to a publicly willed objective.*

Even in the arena of IA rule making, it is slightly misleading to draw
on the spirit of direct democracy when advocating public participation.
There are circumstances where opposition to a draft rule from across all
points of society is not of itself sufficient for an independent agency to
change course. Imagine, for example, that an IA charged with preserv-
ing financial stability proposes a rule in order to contain a credit and
asset-price bubble that the agency believes is likely, when it bursts, to
bring down the financial system and throw the economy into deep re-
cession, with millions of jobs lost. That everyone—the public, bankers,
elected politicians—enjoys booms might have been the very purpose of

#Thanks to Ricky Revesz for alerting me to a formally specific version of this in Institute for
Policy Integrity, Strengthening.

30This counts out the solution offered in the stimulating essay by Kelly, “Unlocking the Iron
Cage.” Like Rohr nearly twenty years earlier, Kelly’s solution might work for welfare delivery
agencies, the case he explicitly discusses, but would not work for policy institutions.



262 m CHAPTER 11

delegating the rule-making power to an insulated agency (chapter 20).
What would matter in that case would not be the weight of current
boom-time opinion but the clarity of the agency’s purpose and the rich-
ness of the public debate when the delegated regime was established.
Both republican and participatory values meet instrumentality most
vitally, therefore, in the framing of independent-agency goals.”

It would be unsafe, however, to rely on an airtight boundary between
goals and implementation. However carefully framed, choices around
ends can inadvertently be placed in the hands of IAs. Public participa-
tion in IA policy making accordingly carries special weight when an
agency is embarking on a course that concerns not only means but ends
too. In chapter 7, we cited the example of the UK Financial Services Au-
thority moving to ban products after the 2007-2009 crisis. Implicitly, this
was reducing the freedom of citizens to make their own choices, and so
raised questions about ends even though the proposed course was within
the agency’s legal powers. As with politics/administration, there is not a
clean ends/means dichotomy, only lines drawn by legislators for the
time being. When ends or completely unexpected means are in view,
public debate is essential.*?

Legislative Oversight

While the Design Precepts rightly provide a basis for healthy public de-
bate, an IA cannot generate (or synthesize) its own legitimacy through
wide participation alone. Participation and public debate are necessary
but not sufficient.”

*'In emphasizing statutory goals, I strike a slightly different note from the otherwise similar
set of concerns in Rose-Ackerman, “Citizens and Technocrats,” which is addressed to the ad-
ministrative state as a whole.

*Richardson, Democratic Autonomy, offers a grounded analysis of the unavoidable role of
agency policy making in determining ends, not just means, upending the Weberian tradition.

*¥Imagine an IA with a very vague mandate (“pursue the public interest”) that is desperately
keen to obtain public consent for its core general policies, including its own proposals for moni-
torable objectives. To that end, it organizes an electronic plebiscite, which attracts massive par-
ticipation and generates a clear majority in support of its proposals. The IA has, in effect, set up
a shadow electronic parliament (single-issue direct democracy). But, under representative de-
mocracy, something vital is missing: the agency of the people’s elected representatives in, for
example, generating consistency across policy regimes and maintaining accountability over
time (chapter 9).
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Consistent with that, under representative democracy, the central
forum is provided by committee hearings in the legislature. Indepen-
dent agencies, not being “majoritarian” themselves, must account to the
legislative assembly, the cockpit of representative democracy, for their
stewardship of the regimes entrusted to them. It is the democratic
legitimacy of the assembly that delivers, through a properly enacted stat-
ute, some of the preconditions for an IA’s own derivative legitimacy. And
it is the legislature that can take away the IA’s powers and position. De-
bates with and among legislators are different in kind from other discus-
sions and deliberations because they are actors, and uniquely so.**

For the IAs themselves, therefore, parliamentary hearings provide the
single most important channel of communication with the public. They
are televised, widely reported, and revolve around exchanges with the
people’s elected representatives. They give IA policy makers an oppor-
tunity to cast aside the jargon of their technocratic tribe in order to
communicate in language that lets in the public, without competing
with elected politicians for public recognition or popularity. Recipro-
cally, questions and confusions of concern to the public can be raised
and pressed by legislators, in what amounts to a form of discursive ac-
countability.®® And the legislators themselves need to exhibit under-
standing of the delegated regime, in particular the objective and any
instrument rule they have laid down: otherwise, how can they ask per-
tinent questions about the regime’s operation and stewardship? They
can be “held to account” by the media if they fall down on the job. This
is the 360-degree democracy as watchfulness described in chapters 9
and 10.

Hearings also provide IA leaders with a public forum for highlight-
ing problems in the design or construction of the regimes entrusted to
them. Where an IA needs, in its view, more or different powers to fulfill
an existing mandate, I suggest that the values of democracy are incon-
sistent with its staying silent on such matters at legislative hearings; they
might even give it a duty to make their concerns clear to legislators. It
would be irresponsible for IA policy makers to stay silent if they believe
they cannot deliver the mission and, especially, the specific objective

3*For a concerted attempt to raise interest in the importance of legislative processes for real-
izing our values, see Waldron, Law and Disagreement, part I.
*There is a flavor of that view in Gehring, “Consequences.”
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delegated to them. In a similar spirit, republican democratic values
imply, I suggest, a responsibility for IA leaders to highlight gaps between
their powers and vague mandates. Often it is assumed that vague man-
dates enhance an agency’s power, but that need not be so: the broad
terms of a mandate might imply to politicians and the public that an
independent agency will deliver goods that, in fact, lie beyond its capa-
bilities. IA leaders have an interest in getting these problems out of the
shadows and into the glare of public debate.

THE VALUES OF DELIBERATIVE DEMOCRACY APPLIED
TO IAS’ DECISION-MAKING PROCESSES

What about decision making by the IAs themselves? Here something
close to the ideal advocated by deliberative democracy theorists is ap-
posite and realistic: equal respect among policy makers, using only
those reasons that are likely to resonate with fellow policy makers and
expert reviewers, setting aside personal preferences, being open to per-
suasion. In a word, deliberation.

By stipulating that a clear, ideally lexicographic objective be set by
elected representatives, the Principles for Delegation aim to make it
difficult for individual IA policy makers to bring to the table their
personal preferences on the big issues. Beyond that, the value of de-
liberation obviously reinforces the precept that IAs’ delegated powers
should be conferred on committees, with debates designed to help in-
dividual members reach their own decisions rather than to influence
a chair-cum-leader.

The epistemic strength of committees lies, on this view, not only in
the benefit of aggregating the votes of members with different views
of the facts but also, crucially, on exploring arguments with fellow ex-
perts before voting. That was certainly my own experience in the UK’s
monetary policy committee, where not infrequently members changed
their minds in the light of debate.*® On this basis, some central bank

*The benefits of deliberation are not especially emphasized in the otherwise compelling
discussion of committees in Blinder, Quiet Revolution.
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committees, including the US Federal Open Markets Committee and
the ECB’s Governing Council, are too large.”

Since IAs make judgments, there will be disagreement (just as among
members of judicial panels). Our fourth Design Precept demands that
the inevitability of disagreement be manifest and public, avoiding the
risk of a single IA policy maker trying to argue that theirs was, in the
circumstances, the only decision that any reasonable person could make.
Transparent disagreement among committee members helps to insu-
late an independent agency against attacks that its purported authority
rests on an omniscience that can never be achieved. It also helps make
clear, consistent with the democratic value of publicity, that discretion
to make (fallible) judgments is being granted by the legislature. And,
more practically, minority votes help legislative committees identify
the salient issues on which they should examine policy makers when IA
committee members testify (chapter 15).

In substance, part I's original statement of the Principles imposes
those demands on IA policy making, but mainly on the ground that
they underpin an agency’s independence by diluting the ability of
elected politicians to determine policy through their choice of its head.
In the course of part II, we have identified four other distinct reasons
why IAs should decide policy in committees:

o To disperse power, rather than concentrating it in the hands of one
person who might pursue a personal agenda (constitutionalism)

» To mitigate, via collective monitoring of each other, the risk of indi-
vidual policy makers substituting their values for the legislated
objective and purpose (republican democracy)

 To create an environment where policy is more likely to be delibera-
tive (instrumental warrant)

*The Fed is also constrained by statutory requirements for transparency when three or
more governors discuss something. I was once asked by a Fed governor whether, at the Bank of
England, we ever discussed substance outside of the formal meetings. My answer, which I think
might have prompted something between admiration and puzzlement, was that that was the
point of working there, but that we almost never had bilateral discussions, and that our discus-
sions were not about where to set monetary policy. It is possible that the US Sunshine Act might
have had perverse effects, impeding analysis and deliberation, at least among policy makers
nominated and confirmed by elected representatives.
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« To reveal disagreement and, thus, expose to scrutiny the committee’s
key deliberations (republican contestation and deliberative democracy)

Quite demanding specifics flow from this. For example, the chair should
not dominate the setting of the agenda; and where the terms of delega-
tion encourage consensus, members must nevertheless be free to cast
their vote as they wish where genuine consensus cannot be reached.

Deliberative Committees versus Instrument Rules

This emphasis on the value of committees makes it harder to adopt a
binding rule for an IA’s policy instrument (for example, a monetary pol-
icy interest rate). Chapter 8 argued that it is likely that the “real” rule
would end up being about when the stipulated instrument rule is fol-
lowed, when put aside, and when readopted. We can now see that in-
strument rules do not sit comfortably with committee-based decision
making.

If the rule were mechanical, there would be no point in having a pol-
icy committee. If, instead, the inputs to the rule (sticking with the
monetary example, the state of the economy and the posited value of
variables on its equilibrium path) require interpretation and judgment,
it is possible that majorities could exist for each one of the inputs with-
out a majority existing for the decision on the instrument setting they
produced.® Policy making by committee is, surely, about outputs; and
its justifications are, to repeat, not just about results but also, consistent
with our political values, about avoiding concentrations of power.*

¥This is known as the Discursive Dilemma. The standard example involves a university
committee of three people deciding whether to offer someone a job. Each member rates candi-
dates on two criteria (research and teaching) and also overall. The three members’ views are
(Pass, Fail, No), (Fail, Pass, No), (Pass, Pass, Yes). A majority passes the candidate on each input,
implying they should get the job. But a majority also concludes that they should not be offered a
job (List and Pettit, “Aggregating Sets”).

¥Maybe advocates of legislatively mandated instrument rules assume that a committee
would adopt instrument calibrations recommended by staff, but I have no idea why a policy
maker would commit to do that when they, not the staff, would be accountable for their votes.
Plus, de facto delegation to staff might, under some conditions, risk loosening the harness that
delivers credibility (chapter 5).



VALUES-AND-NORMS ROBUSTNESS TEST m 267

SUMMING UP THE POLITICAL VALUES
ROBUSTNESS TEST OF THE PRINCIPLES

Our exploration of political and democratic values has piled up the pre-
requisites for legitimate delegation to trustee-style independent agen-
cies. In the spirit of the robustness test, neither participatory democrats
on the Left nor rule-of-law constitutionalists on the Right turn out to
have a monopoly over the standards that delegation to IAs must satisty
(because they do not have a monopoly over the values of democracy and
constitutionalism). In addition to their concerns, others have to be
weighed, including results and the elemental role of elected representa-
tives in shaping high-level policy regimes.

In consequence, the Principles do not answer society’s need for legiti-
macy if there is a strong demand for active public participation in all
government decision making (including, for example, monthly interest-
rate decisions). Such levels of participation cannot be squared with the
purpose of a trustee-agency regime being to address a problem of time
inconsistency or credible commitment. Society simply cannot have both.
But the Principles do demand that public participation in debates on
goals (or ends) and on big shifts in policy (means) should be facilitated.

A “Pass” plus Some Enhancements

That being said, overall the Principles come out of this exercise pretty
well. Compared to their initial statement in part I (chapters 5 and 6),
however, there were some important clarifications, elaborations, and
enhancements:

+ Wide public debate, with participation as broad as possible, is needed
before an IA regime should be established.

o Opportunities to challenge and debate the regime must be sustained
once it is up and running.

o An independent agency should contribute to those public debates
with information and research on how it evaluates the effectiveness
of its instruments and the social costs of the ills it is mandated to
mitigate; and it should make available data for independent research.
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o AnIA should publish data that enables ex post evaluation of its cost-
benefit and other forecasts.

o An independent agency should not be delegated power to make big
choices on society’s values or that materially shift the distribution of
political power.

o AnIA’srule making should not interfere with individual liberal rights
more than necessary to achieve the legislated purpose and objective
(proportionality).

o AnIA should not be able to create or frame criminal laws or to bring
criminal prosecutions.

« Its sanctions should not include ruinous fines.

 The processes demanded by the second Design Precept must help to
deliver the values of the rule of law in IA rule making, adjudications,
and other actions.

o Within a rule-writing IA, the structure for determining (adjudicat-
ing) individual cases should have degrees of separation, and each dis-
tinct phase of policy making should have its own integrity.

o Undue concentrations of power within IAs should be avoided.

o Anindependent agency’s policy-making body should be deliberative,
with a voting committee of equal members.

o Its mandated objective, standard, or instrument rule must be under-
stood by legislators and broadly comprehensible to the public.

The final version of the Principles for Delegation, which are put to a
different kind of test in part IIL, is set out in the appendix to the book.
The most important elaboration is the need for rich public debate. De-
bate cannot go on forever, however, and a clear consensus is not always
achieved. That the Principles might not deliver the ideal universal con-
sensus stipulated by strong versions of deliberative democracy strikes
me as no bad thing if it means, consistent with the “trial-and-error” fea-
tures of democratic politics stressed in chapter 9, that a fringe minority
of skeptics or even opponents exist to sustain debate on a particular re-
gime’s merits.
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REVISITING DELEGATION-WITH-INSULATION UNDER
THE VALUES OF CONSTITUTIONAL DEMOCRACY

The introduction to part II outlined a variety of traditions that run
through democratic politics. We can now see how they might view the
Principles for Delegation. It looks as though liberal democrats, republi-
can democrats, social democrats, and conservative democrats could all
find things in the Principles that accord with their deep convictions
about politics and government, while continuing to disagree about pol-
icy itself.

Liberals, of whatever complexion, place most weight on the proce-
dural constraints required by the Design Precepts. In particular, they
would, I think, emphasize judicial review and the requirement of DP5
that what happens, procedurally or substantively, in an emergency
should be clear. It seems to me that, provided a regime is Principles-
compliant, liberals ought to be able in general to tolerate delegation to
trustee agencies so long as they believe that state intervention of the
kind concerned is warranted and legitimate.

On the substance of a regime, liberals of different stripes would part
company. Regulation especially, but not uniquely, entails interference
with members of the public in their private lives. Libertarian liberals will
set a high bar for state intervention. Social democratic liberals (oddly, a
rarely used label in the US) will set a low bar if they believe the hazards of
state intervention are more than offset by the capacity of the state to pre-
vent or mitigate interference between citizens due to uneven power rela-
tions. The point for our inquiry is that the merits/demerits of the sub-
stance of a public policy regime can be separated from the question of
whether, if adopted, it could decently be delegated to an independent
agency insulated from day-to-day politics.

Conservatives would emphasize the importance of time demonstrat-
ing that a regime was achieving better results, together with account-
ability to an ultimately responsible elected legislature and delegating
only within the grain of a polity’s traditions and values.

Republicans could probably go further. Indeed, some see positive vir-
tue in independent agencies such as central banks (and, as discussed in
the next chapter, electoral commissions), precisely because they can be
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expected to stick to the public’s agreed purposes when an elected exec-
utive government might be overwhelmingly tempted to substitute its
private, short-term goal of getting reelected.*” On this view, a regime of
delegation-with-insulation can be legitimate if, but only if, as demanded
by the Principles, it can be understood, monitored, and challenged by
the public for whether it does in reality deliver the desired degree of in-
dependence and the agreed-upon public (or common) good.

The 1980s Bank of England Attitude to Monetary Independence

That value, which has dominated this chapter’s discussion, is captured
in some valedictory reflections by one of my former bosses and men-
tors. Looking back to the 1980s” debates about central bank indepen-
dence in the UK, I am struck that an earlier generation of leaders at the
Bank of England did not want monetary independence, despite lament-
ing the costs of inflation, until and unless there was broad-based sup-
port in society for price stability. As Deputy Governor George Blunden
put it in the closing words of his final speech in 1990, after more than
forty years in central banking:*!

My ideal is a publicly responsible central bank entrusted with effec-
tively maintaining the stability of the currency but in a society where
such stability is generally desired, where inflation is recognized as a
deadly sin, and where government is dedicated to price stability.

Blunden was talking about more than a broad-based belief in the effec-
tiveness of monetary independence; he meant that public consent or
support was a condition for legitimacy too.*? It is exactly the theme of

40Pettit, On the People’s Terms, summary points 19 and 20, p. 306; and, earlier, Pettit, “Depo-
liticizing Democracy.” This is distinct from advocacy of delegation to agencies in general solely
on grounds of promoting deliberative policy making (e.g., Seidenfeld, “Civic Republican Justifi-
cation,” which does not distinguish between agencies with different degrees of insulation from
political currents).

“1Blunden, Julian Hodge Annual Lecture. Blunden was the first chair of both the Basel Com-
mittee on Banking Supervision and the Basel Committee on Payment Systems. My eulogy at the
memorial service for him is in the Bank of England archive.

42A little later, a candidate for the leadership of the Conservative Party called Governor
Leigh-Pemberton in substantively the following terms: “Robin, thought I'd let you know that
today I will call for Bank independence”; “I should rather you didn’t”; “Why not?”; “Time not
ripe.
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this book, and the motivation for the Principles for Delegation that I
have tested and defended in this chapter.

On this view, duly passed legislation is necessary but not sufficient.
Embedded, stable preferences, generated by experience and shaped
through debate, are also needed—in a democracy.
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Insulated Agencies and Constitutionalism

CENTRAL BANK INDEPENDENCE DRIVEN BY THE SEPARATION
OF POWERS BUT NOT A FOURTH BRANCH

Should there be a truly “independent” monetary authority? A
fourth branch of the constitutional structure coordinate with the
legislature, the executive, and the judiciary?

—Milton Friedman, testimony to US House of Representatives Banking

Committee, 1964!

Throughout part IT we have been exploring whether the Principles for
Delegation stack up under the deep values and beliefs prevalent in our
democratic societies about politics and government: the rule of law, con-
strained government, and, most vitally, representative democracy it-
self. We have concluded that, suitably enriched, the Principles can, as a
general matter, legitimize the transfer in democracies of limited policy-
making powers to truly independent agencies insulated from day-to-
day politics.

Against that background, this chapter addresses how the Principles
and independent agencies fit into constitutionalism. It considers the
following:

o Whether the administrative state invalidates or is invalidated by the
canonical three-branch separation of powers

o Whether the Principles (or something like them) should amount to a
constitutional convention

o Whether the Principles can accomodate the role of IAs in interna-
tional policy making

o Whether all truly independent agencies should be treated alike in the
constitutional setup

'Friedman, “Statement, Testimony, and Comments.”
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o Whether any particular IA regimes should definitely exist, given the
basic tenets of constitutionalism or our broader political values

o Whether independent agencies—all of them, some of them, and in
particular central banks—comprise a coequal or independent “fourth
branch” of government

Whereas part III turns to the practical realities of US, Westminster,
and EU statecraft, for now we maintain a stripped-down conception of
the state, assuming only that there is a degree of separation between an
elected legislature and an elected executive and that the integrity of the
law is entrusted to an independent judiciary (without distinguishing
between civil law and common law traditions). Even that will prove
enough to disinter some important constitutional distinctions between
independent agencies according to their functions, including between
electoral commissions and monetary authorities.?

THE ADMINISTRATIVE STATE, CONSTITUTIONALISM,
AND THE BRANCHES OF THE STATE

The basic geometry of government is not inscribed in stone. At least in
its operation, the familiar triangular structure that became embedded
over the long eighteenth and nineteenth centuries was transformed by
the development of the regulatory state over the course of the twenti-
eth century. Structures, norms, and expectations have been adaptive,
shaped not only by legal frameworks and the ideas of constitutional au-
thors but also by the dynamics of government responding to what the
public demands or expects. The changes are material, but are they
elemental?

On the one hand, public law has had to evolve in order to keep
proper checks on the exercise of delegated power. The legislature has
had to tack to its own creations, developing processes and protocols
for constraining agencies and overseeing them via specialist commit-
tees. And the elected executive branch has needed to learn to coordi-
nate across the multitude of government functions without violating

*Thanks to Nick Barber for comments on an early draft of this chapter.
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the integrity of those agencies granted formal independence by the
legislature.

On the other hand, it is unclear whether any of that fundamentally
challenges the basic structures of constitutional democracy.

From Political Theory to Political Values

Part of the problem is that neither of the two dominant strands of mod-
ern political theory have had much to say about this. Modern Hobbes-
ians do emphasize that, to meet the welfarist diktats of instrumental
logic, the state will rationally incorporate limits on government in order
to guard against abuses of power. And, since there is no analogue to
Adam Smith’s “invisible hand” guiding government toward efficient
policies, they hold that discretionary regulation is likely to substitute
incurable government failure for curable market imperfections. A pol-
ity would, therefore, rationally seek to remedy impediments to efficient
markets by creating new property rights; and should as far as possible
look to rules rather than governmental discretion when addressing im-
portant collective-action problems that cannot be left to the market
(chapters 3 and 8).? In other words, Hobbesians typically carry a lot of
prescriptive baggage on what the state should and should not do but
relatively little on how things should be structured below the “constitu-
tional” level.

By contrast, modern Kantians imply that the state needs to do a lot
to safeguard people’s autonomy and dignity. They place greater faith
(not a word they would use) in approximating the economist’s social
planner through the agency of constitutionally constrained govern-
ment. For markets to function decently, not only does the state need to
provide an infrastructure and rules of the game, but it should address
distributional outcomes that offend against society’s sense of justice (or,
more idiomatically, what is right given each person’s intrinsic value and
entitlement to autonomy). But, again, Kantians do not say much about
state structure or delegation, beyond the implication that government
should have whatever powers and structure are necessary to deliver jus-
tice, as determined through high-level constitutional arrangements
that ensure fair and reasoned debate among free citizens (chapter 9).

3Brennan and Buchanan, Reason of Rules.
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Rather splendidly, albeit with some exceptions, the Hobbesian cyn-
ics are typically found on the political Right and the Kantian idealists
on the social democratic (or progressive) Left. When, rarely, they meet
in debates about the administrative state, they tend to pass as ships in
the night: one arguing for a limited state in the cause of “liberty,” the
other for whatever policy prescription might further “equality.” This sig-
nifies the extent to which much political theory has lost interest in
government.

In thinking about the structure of government, we can, however,
turn instead to our diverse values and beliefs about the exercise of state
power.? Part II has drawn on the following precepts:

» The importance of avoiding concentrations of power

o The need for constraints and checks to avoid abuses of power

o The vital importance of impartial adjudication to ensure fair enforce-
ment of rules (laws) backed by the coercive power of the state

o The value of citizens being able to comprehend and rely upon the in-
tegrity of each substantive link in the chain of a government process

o The value (to citizens’ welfare) of avoiding structures that cannot be
expected to deliver the people’s purposes as determined through a
representative democratic assembly (systematic but legal misuses of
power)

Those precepts plainly rule out some institutional innovations, notably
transferring all legislative power to the executive branch with the for-
mer “legislature” becoming an oversight body of some kind.” But they
do not uniquely demand Montesquieu’s three-branch standard, which
if understood mechanically could in practice leave elected politicians
delivering inferior policy in some fields for want of an ability to make
credible commitments.

One possible response to this would be to jettison the architecture
bequeathed by eighteenth-century Europe’s history and thought. In
early-twentieth-century China, for example, Sun Yat-Sen articulated a
five-branch state, adding an examinations branch to vet and nurture a

*For an account of how different traditions of political thought drawing on, respectively,
freedom and efficiency motivate a separation of powers, see Barber, “Prelude.”

5As aired in Zolo, Democratic Complexity, p. 184: “The need should be recognised for a new
division of powers to take account of the functional decline of legislative assemblies. The func-
tion of promulgating ordinary laws could be given to the executive power while elected organs
could receive wider powers of inspection and control over the activities of the administration.”
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meritocratic bureaucracy and an integrity branch charged with keeping
the other branches straight and honest.® That kind of structure exists in
Taiwan, and did so in Thailand until political disturbances during the
mid-2000s. With the possible exception of France’s system of grandes
écoles (and especially the super-elite Ecole Nationale Administration),
the examinations branch seems remote from Western democracies, but
not so the idea of an integrity branch. It is manifest in the various inde-
pendent ombudsmen (sic) that have sprung up across parliamentary de-
mocracies in recent decades,” and perhaps in bodies like the Public
Appointments Commission established by the UK a decade or so ago.
This seems to have prompted constitutional debate in only a few coun-
tries even though, as the current chief justice of Western Australia has
argued, we need “to carefully think through any departures from the

traditional constitutional structure.”®

A Regulatory Branch?

Central to the concerns of this book, similar critical examination needs
to be applied to the suggestion of US constitutional theorist Bruce Ack-
erman that we add to our conception of the legitimate Western state not
only an integrity branch but also a regulatory branch.” He argues, in
effect, that it already exists de facto, so we would do well to face up to it.
This would entail accepting that it would be decent for a polity not
merely to delegate regulation under ordinary legislation but, more
strongly, might alienate (that’s to say, irrevocably transfer) the power to
write legally binding rules to agencies of various kinds.

This book does not go that far. Constrained by democratic values, we
argue (chapter 10) for the more modest proposition that, in order to
guard against misuses of power, a legislature might in certain limited
circumstances seek to raise the political costs (for both its current mem-

°For example, Ip, “Building Constitutional Democracy.” I am grateful to John Braithwaite,
of the Australian National University, for alerting me to this Chinese tradition and its manifes-
tations in parts of East Asia.

"The term ombudsman is still generally used by states that employ this institution.

8Martin, “Reflections,” and “Forewarned and Four-Armed,” expressing reservations about
integrity agencies’ immunity to legal challenge. Also from Australia, Field, “Fourth Branch of
Government,” and Wheeler, “A Response.”

 Ackerman, “New Separation of Powers.”
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bers and their successors) of later reneging on a policy. The legislature
would set a clear standard or objective that establishes and frames the
direction of travel. Where the nature of the field/problem is such that it
would take years to flesh out the regulatory regime, by which time leg-
islators themselves might find it hard to stick to the course they had
charted, they would delegate to a trustee-type agency the responsibility
of completing the job, governed by a monitorable objective. The legisla-
ture would remain free, constitutionally, to repeal or reform the regime
and similarly free to pass laws to override any or all of the agency’s rules.
Delegation-cum-insulation via an IA regulatory regime is a device for
legislators to hold to the public purposes framed by them when the issues
were most salient.

On this view, much of the regulatory state does not warrant such
insulation. Delegation to an agency with a bare mandate to “pursue
the public interest” is not the same thing at all: it abdicates the legisla-
ture’s responsibility to frame high policy, violating our democratic
values (chapters 11 and 14). Nor do the other types of delegated rule-
making authority outlined in chapter 10: for example, a temporary,
time-limited mandate to the elected executive branch to experiment
with a view to generating proposals for a more permanent, legislated
regime; and delegation to a formally politicized agency charged with
trading off different objectives and held on a leash by elected politi-
cians. The Principles for Delegation are not designed for any of those
circumstances.

The Constitutional Place of Trustee Agencies

Nevertheless, even though more insulated, and so more powerful, than
other agencies, trustee agents so conceived are not generally part of a
“fourth branch” ranking equally with the familiar three branches of the
high-level state. They are plainly subordinate, albeit insulated day to
day. Powers are delegated and constrained, not alienated. The legislature
can repeal or reform the scope and terms of the delegation, and can
override any IA measures through normal legislative processes.' The
courts can determine the meaning of the delegating law.

For a discussion in a US context, see Strauss, “Place of Agencies.”
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Since such trustee-type independent agencies exist as a means to
commit to a well-articulated public policy purpose and objective, their
statutory powers should be interpreted, by the courts (and so by IAs
themselves), purposively; and where an ostensibly clear objective leaves
ambiguity, with the overall grain of the statutory scheme. That is be-
cause the legitimacy of the delegation depends on the intention of credibly
committing to a legislated purpose and on constraints that, accord-
ingly, bind the agency to that purpose.!

This norm of statutory interpretation would mean an IA should
desist if a proposed measure might at a stretch be within the law on a
textualist analysis of the statute but could not reasonably be viewed as
aimed at pursuing the agency’s statutory purpose.

Further, within the spirit of political constitutionalism (chapter 8),
where a measure is legal but there is good reason to believe that nothing
remotely like it had been contemplated as serving the mandated pur-
pose when the legislation was passed, our democratic values would put
the agency under a duty to seek some kind of blessing from current
elected government officers.!” As an example, this would have entailed
the ECB gaining support from the heads of government collectively
when it introduced measures to stop the euro area itself from falling
apart a few years ago: the question being, “do your governments want
the monetary union to survive?” (chapter 23).

In summary, the Principles for Delegation fit into a constitutional
setup where, at the margin, the three canonical branches retain their
core roles in respect of Principles-compliant IAs.

T have in mind something like the following. Say a statute empowers an agency to make
rules requiring “prudent conduct” of banks and that the overall purpose of the statute is finan-
cial stability, defined as conditions under which the supply of core financial services will be
preserved in the face of a shock up to a specified size (see part IV). Then when issuing rules de-
fining prudent conduct, “prudent conduct” should be interpreted to mean conduct material to
preserving stability as defined, not conduct that would help to protect investors or make the
economy dynamic or deliver a rationally assessed risk-adjusted return. This approach echoes
the 19505’ US Legal Process School of Hart and Sacks, but distinguishing between different
kinds of administrative-agency regime according to their general purpose (commitment, explo-
ration/experimentation, delegated politicized decision making) (Hart and Sacks, Legal Process).
My thanks to Jeremy Waldron for alerting me to this. See also Stack, “Purposivism.”

2This precept has helped me make sense of my discomfort, relayed in chapter 7, when the
UK’s former Financial Services Authority planned to move from basing the protection of retail
investors on the regulation of distribution to the regulation of products.
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THE PRINCIPLES AS CONSTITUTIONALIST SOCIAL NORMS

It is now easier to see how the Principles for Delegation fit into the gen-
eral scheme of constitutionalism. If it is defined as establishing “a set of
rules that determine how a practice or institution is organized and
run,” the Principles are plainly in that spirit."* They are putative norms
guiding the structure of part of the administrative state, offering them-
selves as a standard against which legislative efforts can be assessed and
held accountable. By regulating the distribution of day-to-day power
between elected politicians and unelected state technocrats, they equally
plainly—echoing the words of the British jurists cited in chapter 8—
condition the legal relationship between citizen and state in a general,
overarching manner.

In short, constitutionalism can (and, on the view I am advancing,
should) make room for arrangements that help the democratic state to
make credible commitments, while placing constraints on the institu-
tional means for doing so. In that way, consistent with the value of
constitutionalism (chapters 8 and 10), the enduring stability of demo-
cratic republics is pursued by enhancing their delivery of widely valued
goods.

This does not mean that, to gain traction, the Principles must always
and everywhere be incorporated into a legal constitution (whether cod-
ified or not) so that they are justiciable. They might amount to a con-
vention, living in the space between law and quotidian politics, at first
underpinned by political and social sanctions rather than the courts
(but possibly later partly by being respected by legal doctrine). In other
words, to make a difference they would at least need to amount to a
“political norm,” accepted by and hence commanding allegiance among
the core officers of the main branches of the state, and supported and
informally enforced by a critical mass of outside commentators."

BBellamy, “Constitutional Democracy.”
"This is akin to the explication of Westminster supremacy in Goldsworthy, Parliamentary
Sovereignty.
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Reaching a Metaconsensus through Public Debate

The Principles can serve as a norm in that way only if embedded in pub-
lic practice and opinion. Since, however, they in effect pile up require-
ments driven by different conceptions of democratic politics, it is hard
to think of them as representing an “overlapping consensus,” in the
sense of being common to—the intersection of—competing view-
points.””> Such a lowest common denominator would be thin, whereas
the Principles are anything but that (or so it seems to me).

Instead, agreement on the Principles could be reached only if people
with different degrees of attachment to various of their society’s values
and beliefs about politics could go along with those of the Principles’
requirements they themselves thought unnecessary but that others
valued. That would be feasible only if each point of view accepted the
institutional consequences of others’ beliefs and values.

This would not be an agreement that entailed universal accord around
delegation in specific cases. People might disagree about whether the
conditions were or could be met, case by case. Agreement around the
Principles would therefore amount to a metaconsensus about part of
the structure of government.'® Getting there would require public debate.

This is important in addressing a possible challenge, up to now
glossed over, to chapter 11’s robustness test of the Principles. Since I se-
lected the conceptions and values of democratic politics and governance
that were deployed in earlier chapters, how could it be any better than
the liberal principle of legitimacy test of “no reasonable objection” that I
summarily dismissed in chapter 9 on the grounds that it effectively im-
poses the values of the umpire? The response is that surviving this

15 As explained in the introduction to part II, our robustness test does not seek an “overlap-
ping consensus” in reasons/justifications. In Rawls’s earlier writings, what was at stake was a
political conception that could provide an agreed basis for organizing politics (Rawls, “Overlap-
ping Consensus”). What I have in mind is that everyone could agree on an institutional realiza-
tion of, say, democracy, but without the motivating values being monolithic. So in a three-
person state, A, B, and C might share values only as pairs, but each of them would be able to live
with the institutional consequences entailed by the, to them, odd belief held by the other two.
This meets the arguments in Estlund, “Jeremy Waldron on Law and Disagreement,” which im-
plicitly posits that the legitimacy of majoritarian democracy must have monolithic grounds. A
community going along with or showing allegiance to their political institutions is not the same
as the community’s members each assenting to a single justificatory proposition or principle.

16For a similar point but cast in terms of debates about specific policies rather than the struc-
ture of government, see Dryzek and Niemeyer, “Reconciling Pluralism.”
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book’s robustness test amounts to no more than suggesting that the
Principles warrant serious consideration via public debate. That is, real
public debate, which has slipped the Kantian moorings sought by the
normative deliberative democrats—not reasoning in an imaginary sem-
inar room but genuine debate, disagreement, and compromise.

Such debate might plausibly involve what would look like a contest
among different values. If, for example, one part of a political community
places weight on only those elements of the Design Precepts that serve the
needs of procedural fairness, they would want—and, more narrowly, it
might serve their professional interests to push for—ever more exacting
processes. That being so, the equilibrium may be one where the marginal
benefit of the added processes to that group is equal to their marginal cost
to another group that weighs only the instrumental welfarist conse-
quences of a regime. In that case, society would in theory end up being
indifferent about whether or not it realized the benefits of credible com-
mitment via delegation-with-insulation. (If this seems far-fetched, imag-
ine US administrative law scholars and professional economists.)

There might also be trade-offs among the “procedural” requirements
themselves. For example, there could be tension between those pro-
cesses that shed public light on policy makers’ deliberations and those
that equalize power among the members of an agency’s policy commit-
tee, the former giving the public the wherewithal to debate how the
regime works and the latter protecting the public against excessive con-
centrations of power in committee chairs. Concretely, the publication
of the transcripts of all policy meetings provides daylight, which is valu-
able for public debate, but risks pushing the real deliberations out of
collective committee meetings into bilateral side meetings with the
chair (or his or her emissaries). Again, views could differ on the balance
of costs and benefits."”

There is unlikely to be a resolution of those issues that is both detailed
and general, applying equally across all fields or to all potential IA re-
gimes. Rich public debate about regime design is needed case by case. It
is likely that in some cases the trade-offs for public debate would inher-
ently be about where to strike the balance between the “instrumental”
and “intrinsic” warrants for democracy.

"Warsh, Transparency, pp. 36-39.
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The Principles and Incentives for IA Policy Makers

What about the IA policy makers? Against the line of some modern
Hobbesians, we have accepted that not all problems of credible commit-
ment can be solved by mechanical rules. Delegation to IAs entails some
exercise of constrained discretion.

Nevertheless, the Principles are Hobbesian in spirit, insofar as they
rely on tethering the interests of agency leaders to a mandated goal. They
assume that trust in institutions, and trust responsiveness (chapter 6),
require well-designed incentives (and that it would be reckless to pro-
ceed otherwise).

More than that is going on, however. As discussed when the Delega-
tion Criteria were introduced in part I, if the interest we seek to harness
is a desire amongst IA leaders for prestige and standing, the society
must be one that, as a matter of fact, values dutiful public servants and
is prepared to “bestow” esteem on them. If that is no more than a cyni-
cal ploy, conferring empty honors, it would hold no value for the prestige-
seeking technocratic policy makers and thus, more significantly, no
utility for society. Our approach appeals, therefore, to conceptions or
practices of “public virtue” even as it seeks to avoid relying on individ-
ual policy makers’ private virtue. That is one precondition for incentives-
values compatibility in this area.

The Principles as a Social Norm for IA Policy Makers:
Inducing Self-Restraint

If embedded as a political and social norm, the Principles might help to
create incentives for self-restraint.

Given their high status within our societies, IA policy makers have
opportunities to act as thought leaders beyond their field or delegated
duties. Judges and military leaders have long faced those temptations,
giving rise to the ethic of reserve described in chapter 4. As presented
there, this might have seemed to be a matter of virtue. But, of course, it
is part of the rich set of public expectations, sometimes informally cod-
ified, that frame the position in society of military commanders and
judges. Embedding something like the Principles as conditions restrict-
ing the incidence of delegation-with-insulation might similarly help to
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induce a norm or ethic of self-restraint among central bankers and other
IA policy makers (a precondition for legitimacy returned to in chapter
16 and the book’s conclusion).

All this would, of course, be something of a change: that is the point.
Which groups might have incentives to help shift healthy constitutional
democracies toward such a political norm (what Cristina Bicchieri calls
the “trendsetters”)?!® Perhaps, a few legislators here and there. Maybe
IA leaders themselves, to the extent they perceive the need to act as
legitimacy seekers.

Potent advocates for the Principles (or something like them) would
include the international institutions (IMF, World Bank, OECD, and
sector standard setters such as Basel and IOSCO), whose whole purpose
is to establish common international policies and norms. Here, however,
we bump into a problem. In the past those institutions have often advo-
cated delegation-with-insulation without always setting out principled
grounds (chapter 7) or sensitivity to local political values. Indeed, act-
ing as the insulated high priests of international liberalism, they would
proselytize IAs, wouldn’t they!

INDEPENDENT AGENCIES ABROAD: IMPLICATIONS FOR
INTERNATIONAL POLICY MAKING

We need, therefore, to confront an elephant in the room: how the norms
codified in the Principles for Delegation can be sustained when IAs are
acting not within their domestic environment but, instead, with their
foreign peers as part of an international policy-making community.
Time has passed but not a great deal has changed since Harvard po-
litical scientist Dani Rodrik famously argued that globalization, autono-
mous nation-states, and democracy comprise an impossible trilemma."”
Democratic nations continue to participate in international agreements
and accords. IAs, and central banks especially, are very much part of
this. It is a world where democratically elected assemblies first delegate
policy to domestic independent agencies, and the agencies of different

8Bicchieri, Norms.
YRodrik, Globalization Paradox.
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countries then gather together to coordinate or even to set common
standards, which they undertake to abide by faithfully.?

Like IAs themselves, collective international policy making has its
roots in problems of credible commitment. In fields where countries’
policies or problems have material effects (spillovers) on others, they
care about each other’s actions. Each country wants credibly to promise
its peers that there is no need to worry about it in order to receive a re-
ciprocal promise. International policy-making machinery is, in that
sense, collective hand-holding in front of one another and the world,
and so tracks the most basic reason for the existence of the state itself
(democratic or not): mitigating collective-action problems (chapter 3).

Consistent with that, national policy makers can sometimes find it
easier at the international table than in a purely domestic setting to es-
cape the reach of those powerful national lobby groups whose domestic
clout would otherwise threaten the overall national interest. And, per-
haps particularly in highly technical areas, it can sometimes be easier
for domestic authorities to commit to sticking to a regime they would
like to adopt if part of the “policing” lies in the hands of their expert
international peers. I am fairly sure that I observed all of those forces at
work during my time as a central banker.

Even so, this state of affairs could threaten to undo the work of legiti-
mizing IAs within the norms of national constitutionalism. The product
of TAs’ collective international gatherings and deliberations must, some-
how, enjoy legitimacy too. I suggest that there are four necessary condi-
tions for this:*!

1. Locating policy making in international machinery should promise,
and ex post actually deliver, better outcomes than could be achieved
by national political policy makers (instrumental warrant).

2. There should be democratic endorsement of the high-level policy
regime (purpose) and of either the international machinery itself
(treaties) or those of its substantive policies that are intended to be
binding (local law-making) (democratic procedure).

20Here I address only the informal international machinery utilized by IAs, as the elected
executive typically participates in treaty organizations whose rules are directly binding.

ZThe four tests can, I believe, be mapped into those in the “complex standard for legitimacy”
set out in Buchanan and Keohane, “Global Governance Institutions.” Similarly, there exists a
broad mapping into the Principles for Delegation for domestic independent agencies.
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3. The institution should conduct itself in line with the values of the
rule of law, so that, among other things, arbitrary power is con-
strained and abuses of rights are protected against (rule of law).

4. Policy formation and outputs should each be sufficiently transparent
to benefit from public debate and scrutiny, so that society/countries
can decide whether to maintain the regime and can contest its out-
puts and modalities (Design Precept 4).

Our domestically legitimized IAs should participate in international
policy making on that basis, which becomes a supplementary provision
of the Principles.

The last of those precepts warrants a bit of fleshing out. First, inter-
national standard setters should consult openly, encouraging responses
from far and wide. Second, the chairs of the key groups and subgroups
of those international bodies should give speeches, explicitly wearing
their international hats, explaining the evolution of their group’s think-
ing. Third, IAs themselves should do what they can to ensure there is
broad domestic knowledge and understanding of the international de-
liberations they are party to, conveying the extent to which their agen-
cy’s domestic policies are being framed in light of those international
discussions, agreements, or standards.

Taking those steps together, this amounts to coming clean about the
reality of international coordination, exposing it to debate and criticism.

THE SEPARATION OF POWERS AND SPECIFIC IA REGIMES

We can get so far, but no further, without engaging with particular re-
gimes. Drawing part I to a close, two contrasting case studies—electoral
commissions and monetary authorities—reveal that an IA’s specific
purposes can make a difference to its place in the constitutional scheme.

Electoral Commissions: Guardians of Democracy?

Electoral commissions are bodies that in some states determine, vari-
ously, the boundaries of electoral districts, the amounts that may be
spent on elections, rules on conflicts of interest, advertising, and so
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on. Their purpose is to underpin the integrity of the democratic state
by setting and implementing the rules of the game for representative
democracy itself.

They are sometimes bracketed with ombudsmen (sic) and anticor-
ruption bodies as “integrity agencies.” That is potentially misleading.?
In principle, each of the three main branches of the state could contain
bureaus that police the integrity of the others. But that does not work if
a polity wishes to get away from, say, elected representatives determin-
ing the boundaries of their districts (in the UK, constituencies) and,
further, wishes to shield sitting judges from involvement in something
so elementally political.

The electoral commission function is by no means always housed
within independent agencies. It is perhaps more commonly insulated
in newer democracies, sometimes by a written constitution. But older
democracies are hardly immune from concerns about the gerryman-
dering of districts, campaign finance, and electoral integrity: familiarity
with democracy is not in itself insulation against its erosion.

Whatever their current formal status in particular jurisdictions, as a
device for committing to electoral integrity they could in principle be
established in two quite different ways.

Under the first, the legislature would establish the commission under
an ordinary statute and make it a trustee-type agency. The elected leg-
islators would in effect be saying, “We mean to be good but we need to
bind ourselves, and for that reason we are setting up an independent
agency that is highly insulated from day-to-day politics.” The legislature
would be free to amend or repeal its delegating act or to override the
commission’s decisions, but doing so would be a highly visible step.

The de facto independence of an electoral commission established
in this way would turn, therefore, on public and political opinion and,
thus, partly on its performance. In a striking example of the contingen-
cies of independence, it is widely thought that an electoral commission
bled power, standing, and, due to recruitment difficulties, eventually ca-
pability after problems (lost ballots) with the administration of an elec-
tion in the state of Western Australia in 2013.%

22The distinction between integrity agencies and electoral commissions is also made in Ack-
erman, “New Separation of Powers.” He allocates electoral commissions to a democracy branch.
#“Inquiry into the 2013 WA Senate Election,” www.aec.gov.au.
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Under the second approach, the electoral commission would be more
deeply embedded, most obviously through establishment in the “basic
law” or constitution. Not only would elected legislators be barred from
interfering, they would not be free to repeal or amend the institution
through ordinary legislation. While design questions arise about how the
commission would itself be appointed and account to the public, this
is plainly a step beyond the domain of our Principles.

Indeed, a combination of deep entrenchment, whether by law or con-
vention, with their role of protecting the integrity of the democratic
process gives some electoral commissions the status of guardians, rank-
ing higher in the order of things than normal IAs and perhaps consti-
tuting a genuine fourth branch.

Where Do Central Banks Stand in the Constitutional Order?

Our other case study, monetary authorities, leads to a different conclu-
sion, one that is in some respects more interesting. We spend more time
on it, as a precursor to part IV and because central banks are, today,
the epitome of unelected power.

In the introduction to part II, we argued for the legitimacy of price
stability as a public policy objective in a democratic polity—boldly, that
it is a condition for liberty. Does that imply, as Milton Friedman clearly
meant to imply (and lament) in the statement quoted at the chapter head
marking the Fed’s fiftieth jubilee, that central banks comprise a “fourth
branch” of government?

This thought has animated others. As observed in chapter 8, for
James Buchanan it meant policy should be heavily constrained:

Something analogous to the independent judiciary . . . seems required,
but. .. bound by the parameters set out in the constitution.?*

Whether or not he thought it a good thing, Robert Dahl would also have
included central banks among his “quasi guardians” (quasi because
“they would not possess the moral and epistemological justification that

2*Buchanan, “Constitutionalization of Money,” p. 256. He comes close to saying that this is
achievable only in a polity where a written constitution is the ultimate sovereign authority
rather than parliament. That simply shifts the locus of the highest level of politics, including
partisanship, to the members of the Supreme Court, who interpret the constitution.
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Plato . .. claimed for true guardianship”).”® More recently, British pub-
lic law theorist Martin Loughlin included them among a group of
ephors, in homage to the group of Spartans charged with supervising
the fundamental welfare of the state and so in some respects standing
above their kings.?®

To try to make sense of these suggestions that central banks are not
regular IAs, let’s go back to the king we met at the start of part I, hold-
ing fiscal, judicial, informational, and military power close in his cham-
ber. One of the earliest steps toward our modern state was the demand
of medieval parliaments to approve the king’s desire to levy extra taxes.
It remains at the heart of the separation of powers. That separation
would be undermined if the executive government could use a power to
print money as a substitute for legalized taxation. If the executive
branch controlled the money creation power, it would at the very least
be able to defer its need to go to the legislature for extra “supply,” and at
worst could inflate away the real burden of its debts to reduce the
amount of taxation requiring parliamentary or congressional sanc-
tion. In other words, it could usurp the legislature’s prerogatives.

There are only two solutions to this. One is to pass a law tying money
to a binding, mechanical rule, most obviously some physical standard,
such as gold. The other, where a society has accepted fiat money, is to
delegate the management of the currency’s value to an agency designed
to be immune from the necessities and temptations of short-term
popularity.

The choice between a commodity standard and an independent
central bank-managed, fiat-money regime must be made by the legisla-
ture. While views differ, a return to gold is unlikely to be the choice of
today’s full-franchise democracies. The purpose of the old gold stan-
dard was to deliver external convertibility and stability of the currency,
which served the interests of those for whom trade and international
exchange mattered a lot. The consequent volatility in domestic output
and employment would probably not be politically sustainable in the
modern world; the public wants price stability to come in harness with
measures to smooth the business cycle (macroeconomic stabilization

% Dahl, Democracy and Its Critics, p. 337.
2Loughlin, Foundations of Public Law, chapter 15. For the broader view of [As comprising a
fourth branch, Vibert, Rise of the Unelected, treats central banks as canonical.
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policy). This is a facet of what has become known as embedded liberal-
ism, comprising a system that incorporates measures to mitigate the
costs to individuals or groups of free-market capitalism.?”’

CENTRAL BANK INDEPENDENCE AS A COROLLARY OF
THE HIGH-LEVEL SEPARATION OF POWERS

On this view, an independent monetary authority is a means to under-
pinning the separation of powers once the step to adopt fiat money has
been taken. The regime is derivative of the higher-level constitutional
structure and the values behind it.

This is a substantively different kind of warrant for central bank in-
dependence from the welfarist and democratic tests incorporated into
our Delegation Criteria.”® They are permissive, placing constraints on
how much may legitimately be delegated to an IA (credible commitment,
no big value judgments), whereas now we have a reason why monetary
policy should be delegated.

BARRING MONETARY FINANCING OF GOVERNMENT: A REPUBLICAN VALUE
This view provides a double-headed constitutional basis for a rule that
the central bank should not provide “monetary financing” to govern-
ment. On the one hand, if the government could demand central bank
financing, it would have access to the inflation tax by the back door, and
the commitment to stability would lack credibility. A bar on such de-
mands can be thought of as a central bank’s Fiscal Shield.? On the
other hand, if the central bank could lend directly to government on its
own discretion, unconstrained by its stability objective, it would be able
to choose whether or not a financially stretched government survives,
making it a master rather than a trustee. Both elements of a “no mone-
tary financing” rule draw on the republican value of nondomination.

CONSTITUTIONALLY NECESSARY BUT NOT AN EQUAL FOURTH BRANCH
We are now in a position to sum up where central banks, as monetary
authorities, stand in the order of things:

¥Ruggie, “International Regimes.” Ruggie himself focused on the welfare state rather than
on macroeconomic stabilization policy.

28 As, for example, in Blinder, Central Banking, and Drazen, “Central Bank Independence.”

#In part IV, when discussing concerns that have arisen with central bank liquidity and
credit policies, we introduce the concept of a Fiscal Carve-Out, supplementing the Shield.



290 = CHAPTER 12

o Monetary independence is permissible (can in principle achieve legiti-
macy) because, via commitment, it can prospectively achieve better
results and help to protect people’s liberty, while (or so part IV
argues) being amenable to constraints in line with the Principles.

o Further, it can be normatively warranted as a means of underpinning
the higher-level constitutional separation of powers. That is not a con-
sequence of the time-inconsistency welfare problem inherent in
monetary policy as such but, rather, arises because monetary policy
could otherwise be used as an instrument of general taxation by the
elected executive.

o But, in contrast to the legislature taking on, say, the court’s functions
of adjudicating individual disputes, it would not be an abomination
if the people left the legislature with a power to employ the inflation
tax via ordinary legislation.

« In consequence, in a fiat-money system, independence is a corollary
of the constitutional separation of powers but does not need to be
embedded in the basic law.

o Where not deeply entrenched via a basic law, not only can the agen-
cy’s decisions be overruled by the legislature but, in addition, the re-
gime may be reformed or repealed. In order to reap the benefits of
credible commitment, a central bank statute needs, therefore, to be
embedded via broad public support.

o A “no monetary financing” rule is necessary to avoid the central bank
having powers similar to that of the legislature itself. If it could choose
whether or not to fund government, it would be a very mighty citi-
zen: indeed, in some circumstances a dominating superior.

A HIERARCHY OF TRULY INDEPENDENT AGENCIES:
TRUSTEES AND GUARDIANS

The two case studies, of electoral commissions and monetary authori-
ties, presented in the preceding section enrich our conception of truly
independent agencies. Compared with the single category of trustee-
like agencies introduced in chapter 4, we now have a richer picture of a
hierarchy of independent-agency regimes:
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1. Trustee-type independent agencies that are established in ordinary
statutes to deliver credible commitment to a public policy purpose
for purely consequentialist reasons (for example, a regulator es-
tablished to write rules to flesh out a standard for financial system
resilience).

2. Trustee-type independent agencies that are not established by the
constitution but are a corollary of the higher-level separation of pow-
ers (for example, independent monetary authorities).

3. Guardian-type agencies that are established by the constitution to
preserve democracy and the rule of law generally (canonically, con-
stitutional courts and, perhaps, some electoral commissions).

To underline our earlier conclusion, it seems hard to argue that
trustee-type independent agencies in either the first or second category
can comprise an equal “fourth branch” of government alongside
the canonical branches. Those three branches have powers over the
agencies—creation, purposes and powers (legislature), appointments
(executive), and compliance with law (courts)—but not vice versa. This is
a world where, under the Principles for Delegation, the rules of the game
are set, can be amended, and are monitored by the three familiar high-
level branches.

By contrast, truly independent agencies that fall into the third cat-
egory might constitute a distinct fourth branch. They are, in essence,
guardians of the democratic process and the rule of law. The high judiciary
and, perhaps, independent electoral commissions meet that descrip-
tion. As a general matter, central banks do not.

Might Central Banks Still Be Overmighty?

As part IT comes to a close, we have an answer to Friedman’s question of
whether, in a democratic constitutional republic, independent central
banks do or should comprise a fourth branch: no. We must, however,
enter two qualifications.

First, what about those central banks, notably the ECB, that are es-
tablished by treaty, are beyond the reach of the democratically elected
powers, and have acted to underpin the system they serve?
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Second, even if not properly regarded as a fourth branch, is it not still
possible that central banks could be overmighty citizens? As the prob-
lems with the “robber barons” in early-twentieth-century America
showed, private people and organizations can wield too much political
power. Is that not a bigger risk when great government agencies have the
fiscal and coercive power of the state behind them? Do our Principles
provide sufficient reassurance that they will not wield power politically?
Do we end up relying on an ethic of self-restraint?

To address those questions we need to move from part IT’s focus on
values to look more carefully at incentives. Our goal is IA regimes that
are incentives-values-compatible. In part III we look at the real-world
state structures in which central banks and other independent agencies
find themselves, nationally and internationally. Then, in part IV we ex-
amine more closely the powers of the postcrisis central banks and how
to ensure that legitimacy is not undermined by their being overmighty
citizens in practice.



PART III

Incentives

THE ADMINISTRATIVE STATE IN THE REAL WORLD:
INCENTIVES AND VALUES UNDER DIFFERENT
CONSTITUTIONAL STRUCTURES

Dangerous ambition more often lurks behind the specious mask of
zeal for the rights of the people than under the forbidding appear-
ance of zeal for the firmness and efficiency of government.

—Alexander Hamilton

You must first enable the government to control the governed; and
in the next place, oblige it to control itself.

—James Madison!

The first two parts of this book, setting out the Principles for Delegation
and then examining them against our general notions of constitutional
democracy, have abstracted from actual state structures. It is time to get
closer to the real world. The next few chapters offer a more granular ex-
ploration of the capability of different national political constitutions to
frame, oversee, and hold to account independent agencies. In deciding
whether and how to put policy at arm’s length from day-to-day politics,
how do they navigate the apparent tension between the values pressed by
two of the West’s most towering state builders, Hamilton and Madison?
If there are varieties of capitalism, there are also very obviously vari-
eties of constitutional democracy.* The focus in this inevitably reductive
survey will be the US, the UK, and, to a lesser extent, France, Germany,

'From Hamilton, Madison, and Jay, The Federalist, Nos. 1 and 51, pp. 3 and 266.
2On the former, see Hall and Soskice, Varieties of Capitalism.
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and the EU, with a few examples drawn from other advanced-economy
democracies.

Our underlying question is whether, across those different systems, in-
dependent agencies constructed according to the Principles for Delegation
would violate the constitutional setup or be a natural elaboration of the
order of things. If the Principles are not at odds normatively with a juris-
diction’s constitutional order, the issue is whether different state structures
and political conventions can in practice accommodate them. One of the
big issues that emerges is whether the values underpinning particular con-
stitutional structures are always consistent with the incentives those struc-
tures generate. We begin, therefore, with how a country’s constitutional
and political geometry affects the incentives of their elected legislators.

THE INFLUENCE OF THE CONSTITUTIONAL
STRUCTURE ON POLITICS

In the “political values” robustness test of the Principles that occupied
part II, we assumed little more than representative democracy incorpo-
rating a separation of powers between executive government and the
legislature, with the integrity of law in the hands, partly, of an indepen-
dent judiciary. In the real world, constitutional structures are much
richer, and legal systems draw on different traditions.

Many, but not all, polities dilute elected legislative power across dif-
ferent assemblies. The degree of separation between the executive and
the legislature varies from high (US, EU) to low (UK). Some states are
unitary, others federal, with the latter exhibiting large variations in the
division of power between the center and the provinces.

Representative democracy’s most basic institution, the system of vot-
ing, also comes in different shapes. Democracies are typically made up
of districts (or constituencies as they are known in the UK), with elec-
tions to choose either a single candidate or multiple candidates to rep-
resent each district. Some have a first-past-the-post (plurality) decision
rule; others have proportional elections, which can involve voting for
party lists rather than individual candidates.

In some countries, the whole state-structure package, including the
electoral system, is formally enshrined in a written constitution or
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“basic law,” of greater or lesser length and prescription, subject to higher
or lower hurdles for amendment, and whose meaning emerges and
evolves through practice and interpretation. In other countries, notably
the UK, the constitution comprises an accretion of laws, practices, and
conventions that is not codified in one place.* Whether or not formally
codified, the constitutional setup influences various dimensions of pol-
itics, including the structure of political parties (whether few or many,
whether characterized by strong or loose discipline among their elected
representatives); whether or not coalition government is the norm;
whether the laws on campaign finance are tight (UK) or relaxed (US);
and whether claims to social and economic rights are justiciable.

The construction of governments and the independence of individ-
ual legislators relative to party bosses depend on these high-level rules
and conventions. And the same underlying incentives and constraints
have a powerful influence on the structure of the administrative state
and how it is overseen.

Two First-Past-the-Post (Plurality) Systems: The UK versus the US

While profoundly different in other respects, the US and UK lie at one
end of the spectrum of electoral systems. Their legislative assemblies
comprise single-member-district representatives elected on a plurality
of votes and with the public having no legal obligation to vote. Often
termed majoritarian, a common shorthand for modern representative
democracy, in neither country does government in fact require a ma-
jority of the popular vote, let alone of those entitled to vote. A UK ver-
sus US comparison illustrates, however, how things can differ even
across first-past-the-post (plurality) systems.

In the UK, the election (or reelection) prospects of individual candi-
dates typically depend heavily on the popularity of their party, and in
particular their party leaders, as voters know they are very likely to be
choosing a single-party executive government that will be able to legislate

*That does not preclude the package being summarized informally in one place. Under the
initiative of former cabinet secretary Gus O’Donnell, and following the example of New Zea-
land, the UK published such a summary in December 2010: Cabinet Manual: A Guide to Laws,
Conventions and Rules on the Operation of Government. The manual carries no formal legal au-
thority and is not static.
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its program. This makes both party leaders and regular members of
Parliament highly sensitive to national public opinion. And it generates
a high degree of parliamentary-party discipline, except when back-
benchers conclude that they will not get reelected without a change in
party leadership.

By contrast, in the US, where a party platform struggles to prevail
given the need for alignment between Senate, House, and Administra-
tion, voters are more attentive to candidates’ sensitivity to local inter-
ests and values. Party discipline is typically loose. The upshot is that
legislative outcomes reflect bargains among many competing positions
and views.!

Taken together, these high-level constitutional structures and party-
political systems influence the role and clout of committees in the leg-
islature. In the US, congressional leaders and committees hold the keys
to the legislative process, including a right to table and, in effect, veto
draft statutes. Members are incentivized to allow their peers to serve on
those committees that are most relevant to the local interests of their
constituents (and where, according to proponents of interest-group
pluralism (chapter 11), they might have an informational advantage).’
Given relatively loose party discipline, committee members are typi-
cally free to pursue those local interests, as well as the national interest
as they perceive it. In consequence, US Bills are complicated things,
filled with special measures necessary to carry a majority of votes in
committee and/or on the floor of each house.

In the UK, by contrast, parliamentary select committees do not have
a formal role in legislation. Rather, it is the executive branch that has a
de facto monopoly over the tabling of legislation. Party discipline is
strong on the floor of the House of Commons and in the (distinct) bill
committees that process draft legislation. The House of Lords can delay
and amend, often today acting as a “liberal amendment chamber,” with
the executive sometimes loathe to overturn its measures in the Commons
if that means using up capital with their backbenchers. Nevertheless, leg-
islation basically gets passed, and the technical integrity of statutes is
largely underpinned by the specialist Office of the Parliamentary Coun-

4Pettit, “Varieties of Public Representation,” appendix.
>Shepsle, Analyzing Politics.
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sel, which can make technical improvements to draft Opposition or
Second Chamber amendments that the executive government decides
to accept.

Crucially for our purposes (chapter 15), members of the House of
Commons are typically less partisan—that is, party discipline is less
strong—when sitting in the select committees that oversee independent
(and other) agencies, which for many backbenchers has arguably be-
come their main source of political leverage and prestige. As such, they
have gained informal influence over regulatory legislation through
their joined-up interventions on public policy substance.

Perhaps the best way of summing up the differences between these
two “majoritarian” systems is in terms of decisiveness.® In the UK, gov-
ernments can govern: as soon as they cannot get their program through
Parliament, they cease being the government. By contrast, the majori-
tarian elements of the US political structure are counterbalanced by the
fragmentation of legislative power across House, Senate, President (and
Court). In the language of political scientists, this creates many “veto
points.”” When a party holds all three points of the legislative triangle,
more bills may pass than under “divided government.” The opposition
might wait many years for an opportunity to repeal those measures. In
other words, partly by design, the US legislative system is rarely deci-
sive, and is in a desperate dash when it is. This is very important to the
structure of the administrative state.

Consensus Systems and Continental Europe

The US system’s reliance on compromise to get things done has some
things in common with those Continental European democracies that
rely on consensus and corporatism (chapter 11). Observing that power is
more likely to be shared in countries characterized by “deep cleavages”
of, for example, religious faith or ethnicity, Arend Lijphart contrasts the
institutional implications of the “consensus” and “Westminster” models
of democracy® Among the former are the obvious list of proportional

¢Cox and McCubbins, “Political Structure.”

"Tsebelis, Veto Players. For background on veto powers in the US Congress, see McCarty,
Poole, and Rosenthal, Political Bubbles.

8Lijphart, Patterns of Democracy. His characterization of the UK system has become a cari-
cature, underplaying the role of the courts, the second chamber, and, as time has passed, the
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representation, multiple political parties, and coalition government,
including “grand coalitions” of the main parties, which, by contrast,
have occurred in the UK only during periods of national disaster or
major war (and would be viewed as risking extremism gaining critical
mass outside the coalition parties).’

In addition to liberal checks and balances, underpinned by specialist
constitutional courts, such systems tend to disperse power to bureau-
cratic agencies. Together, corporatism and delegation are seen as reduc-
ing the incidence of conflicts that could prove intractable for elected
politicians representing different parts of fractured communities. And
the insulated courts are seen as deterring technocratic trespasses against
socioeconomic and civil rights, the Continental European lodestar since
World War II and its aftermath. Indeed, this system of government
often positively embraces nonmajoritarian institutions, since they help
to avoid concentrations of power and might produce unbiased informa-
tion that helps foster public consensus. Independent central banks fall
squarely within this way of thinking."

Among the nations discussed in part III, Germany, while monolin-
gual, has many of the characteristics of a consensual polity. Like the
US, it is a federal state, with a written constitution and a powerful con-
stitutional court: the culture is of a rules-based Rechtsstaat. But it is
also a parliamentary democracy, with MPs elected under proportional
representation, leading to coalition governments.

Our other Continental European example is France, which has a
semipresidential system of government that can lead to periods of co-
habitation between a president and a parliamentary majority from dif-
ferent parties.! It has fairly strong short-term party discipline but a
tradition of party splits and reconfigurations (perhaps induced by two-
round elections). Overall, this can push France toward the indecisive
end of the spectrum, except where a strong president is backed by a sup-
portive parliamentary majority. In marked contrast with the US, how-
ever, administrative coherence is generally maintained by the highly

select committees. But big picture his contrast stands. Also, Dahl, Democracy and Its Critics,
chapter 18.

“Words written maybe two years before the 2017 German elections.

0Cama and Pittaluga, “Central Banks and Democracy.”

Elgie, “Semi-Presidentialism.”
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homogeneous technocratic inner elite, trained and formed at the fa-
mous Ecole Nationale d’Administration (ENA). This group spans all
branches of the state, including the constitutional court, as well as key
pillars of the private sector, and has traditionally seen itself as devoted
to (if not embodying) the values of the Republic.

The Special Case of the EU: Confederal Governance

Both France and Germany, and for the moment the UK, are members
of the EU. As briefly described in chapter 2, the EU is, approximately, a
confederation of sovereign states, which, through a series of treaties,
suspend or pool elements of national sovereignty in a way that has
created a corpus of EU law. Its legal directives must be implemented
nationally, and some of its laws, including rules drawn up by some
agencies, have direct effect. Within its machinery, the European Com-
mission has a monopoly on formally proposing legislative acts, and the
Council of Ministers and Parliament decide. For some kinds of mea-
sure, including much of the regulatory state, the Council decides by
supermajority (qualified-majority voting) rather than unanimity.

In practice, policy making inhabits a space that oscillates between the
legal institutions of the EU and intergovernmental agreements among
the member states. At crucial moments, including during the 2008-
2009 phase of the financial crisis, the latter mode has tended to domi-
nate. As Germany’s Chancellor Merkel has often commented, Europe
operates by consensus within the constraints of the law.

This is reinforced by the character of the Parliament (EP), whose
members are determined via separate elections in each member state,
largely via party-list proportional representation. There are no EU-wide
political parties but instead various groupings of center Right, center
Left national-party representatives. As overt coalitions, these groupings
generate a further layer of compromise.

The Parliament is large (over 700 members), with its committees sim-
ilarly large: as of late 2016, the ECON committee that oversees the ECB
and financial regulation had sixty-one members. In consequence,
speaking time during legislative debates and agency hearings is heavily
rationed. On legislation, the Parliament is represented in what are
known as trialogue negotiations with the Council and Commission by
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the chair of the relevant committee and a dedicated rapporteur elected
by that committee’s members. The effect is to confer power on relevant
specialists, under the shadow of the floor vote necessary for legislation
to pass.

A very important feature of the EU system, distinguishing it from
national democracies, is that the broad trajectory of policy tends not to
change after EP elections, even though the Parliament must approve the
composition of the Commission (as a block).

POLITICAL INCENTIVES, VALUES, AND THE
DESIGN OF THE ADMINISTRATIVE STATE

Those varying formal state arrangements create incentives and norms
that pervade the political culture, with profound consequences for the
shape of the administrative state—for whether to delegate, how to do so,
and for oversight arrangements.

The Power of Incentives

So how might the underlying political structures of different jurisdic-
tions be expected to affect delegation-with-insulation? This introduc-
tion to part III offers an outline that we will fill out over the next few
chapters.

Leading UK politicians have historically been used to being in con-
trol of policy when in office and, as such, we would expect them to ap-
proach delegation with a jaundiced eye, as indeed historically they did
(see chapters 2 and 17). In the words of one political scientist, they (and
their civil servants) are naturally “power hoarders.”* For subtly differ-
ent reasons, we might similarly expect the French elite, spanning poli-
tics and administration, to be leery of delegating power to independent
agencies (evidenced by the quote from Christian Noyer in chapter 2);
and if pursued, to be very careful to ensure that its ethos is reflected in
the choice of agency leaders.

2Matthew Flinders, in written evidence submitted to the Political and Constitutional Re-
form Committee of the House of Commons, May 2012.
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Under their quite different, typically highly divided form of govern-
ment, US politicians, in either the executive or legislative branch, are not
especially used to being in control of policy. This would leave them lia-
ble to scrap among themselves for institutional and personal influence,
including blocking or hemming in the power of their opponents.

Whereas in the US, delegation to independent agencies could be a
means for politicians of a particular stripe to lock in a policy they hap-
pen to favor during a brief period of legislative power, in consensus de-
mocracies delegation to nonpoliticians can be a structural solution to a
historical problem of conflicting societal values or perspectives among
different “national” groups within the polity. In other words, the ongo-
ing bargaining process characteristic of US-style interest-group plural-
ism might be predicated on the “pluralism” being only skin deep (and
so might erode, or become sclerotic, if ideological differences were ever
to evolve into deeper social cleavages, as perhaps they have).

Meanwhile in the EU, the Commission has incentives (and arguably
a duty) to promote legislative initiatives that centralize regulatory power
at Community level.”’ Individual member-state politicians have incen-
tives to resist, in order to hold onto power themselves, except where an
EU initiative enables them to lock in a policy that their national rivals
oppose or to escape blame by moving a field out of national politics.

Whether that is how things turn out depends on whether the incen-
tives to delegate generated by particular systems of democratic gover-
nance sit comfortably with the values that supposedly underpin them.
This turns out to be hugely important for making sense of national
debates about the administrative state.

Accountability: The UK Focus

In the UK, with legislative power concentrated, there is rarely much
doubt about who, ultimately, is responsible for determining the terms
of a piece of legislation and the quality of its subsequent execution: the
executive government of the day.

The corollary of this is the central role of accountability in British
public life. With no ambiguity around who was responsible, there was

B A similar point is made in Majone, “Two Logics.”
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traditionally no doubt about who should be held accountable: the ex-
ecutive government, in the House of Commons, to the country, and in
the courts. Incentives and beliefs about government were aligned: the
two main political parties had little incentive to delegate, which squared
with deep norms of executive branch accountability.

Writing half a century ago, before the explosion of delegated gover-
nance, one leading commentator captured how, historically, parlia-
mentary supremacy reconciled the twin pillars of the British system:
government under the control of Parliament and executive actions
under control of the law:"

Ministerial responsibility [became] the crux of the English system.
Whilst it remained a reality the whole edifice of constitutionalism
could be maintained; should it cease to be a workable concept the
process of disintegration between the legal basis and the operation of
government would begin.

The advent of independent agencies (and, separately, EU membership)
threatened to alter that delicate balance, potentially upturning it. This
explains why the issue of accountability has been so central to British
debates about independent agencies.

Contrast that with the US, where any number of actors might have a
de facto veto over legislation or executive branch implementation. It is
hard to be clear who should be held accountable for a piece of legislation
when it is so difficult to unravel the contributions, red-line points, and
compromises of the Administration, the House, and the Senate and their
committees and individual members, and the later role of litigants and
the courts in determining what the legislation means. “Accountability”
seems to play a smaller role in American political culture than across the
Atlantic because, by design, responsibility is fractured and, therefore,
shared.'®

This is a world in which it is commonplace to talk about agencies
being accountable to courts as judicial overseers, a notion that would
seem slightly odd to the British.

“Vile, Constitutionalism, p. 254.

“Wright, “Politics of Accountability.”

16Tt is striking how few US books on democratic theory mention accountability; for example,
barely in Dahl, Democracy and Its Critics.
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The Right to Pass Laws under the Constitution: A US Focus

Conversely, many Americans would, I suspect, be surprised at how re-
laxed Brits and some other Europeans have become with administrative
agencies making laws (in the form of legally binding regulations) and,
more generally, exercising discretion. These concerns drive proposals for
fundamentally reforming the US administrative state, and similarly
those calling for Congress to give the Fed a rule for setting interest rates.

The root of the issue is that the Constitution clears the way for a leg-
islative program only when one of the political parties, with popular
and dynamic leadership, wins all three points of the electoral triangle—
President, House, and Senate. If, further, the unified government is re-
sponding to a widely felt national need, perhaps in an emergency, and
both the policy and the president enjoy support across the country, the
courts may lean toward allowing the heart of even constitutionally ad-
venturous measures to stand.”

When the typically brief period of unified government passes, the
opposing party might not get a realistic opportunity to repeal a mea-
sure they heartily dislike until they manage to gain hold of all three points
of the triangle. If that takes many years, perhaps decades, the mea-
sure’s institutional reforms will have become part of national life. The
structure of government, the role of the state or the people’s legislated
entitlements are altered. This is how the constitution can evolve with-
out formal amendments to the document itself. The very existence of
the modern administrative state is arguably an example.!®

Ironically, therefore, if Burke’s prescriptive legitimacy operates in his
homeland via successive governments choosing not to repeal an inher-
ited measure, a less happy version of informal entrenchment seems to
operate in the US. There time does not necessarily heal wounds. Indeed,
some might be scratched forever when, as during the New Deal reforms
of the administrative state, one side’s leaders prove able to alter the insti-
tutional fabric, and so constitutional reality, of the nation’s government.

7That is the story told by Ernst, Toqueville’s Nightmare, of Chief Justice Hughes’s retreat
during the 1930s from substantively constraining to requiring procedural integrity in the ad-
ministrative state.

8The somewhat controversial idea of constitutional turning points (or “moments”) is ad-
vanced in Ackerman, We the People.
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Incentives and values can be at odds in other ways in the US. As we
shall see, given congressional incentives to shed blame, rule-making
power can land wherever it is taken by the balance of bargaining power
rather than being guided by values-compatible principles about the
structure of government (chapter 13). Arguably, the US system struggles
to achieve incentives-values compatibility as opposed to the narrower
incentives-compatibility emphasized by economists. This might go some
way to explain the vexed and tortured tone of much US commentary on
the administrative state: given the structure of legislators’ incentives, it is
tough for the system of government to live up to its own values.

Output Legitimacy: A Solution for the EU?

Things are different again in the EU. In order to propel and to maintain
their Project, the member states had incentives to give the unelected
Commission monopoly rights to initiate legislation; and to delegate var-
ious regulatory functions to the Commission and, later, to independent
agencies. Given the lack of a demos and the paucity of active continent-
wide public debate and participation in EU affairs, that structure of
unelected power prompted th