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CAPITALISM: A CRIME STORY

“In this enthralling and eminently readable book, Harry Glasbeek explains how liberal law strives to reconcile capitalism with liberalism. Thanks to law’s burnishing, capitalism acquires a liberal-hued patina of legitimacy. However, beneath the surface, cherished liberal principles are contorted or simply sacrificed for the sake of capitalism’s ideological needs. In clear and powerful prose, Glasbeek offers us a piercing lens and a transformed language through which to see and to condemn capitalist power. This book is essential reading for those who wish to understand the world in order to change it.”

— Julian Sempill, senior lecturer, Faculty of Law, University of Melbourne and author of Power and the Law

“Capitalism: A Crime Story contests the stories about law told by a wide gamut of capitalist fanatics, from corporate law professionals to legal academics—apologists who incredulously avert their eyes from the deceptive and deviant conduct of corporate capital. Glasbeek illustrates how law’s tangled web shrouds the corporate form, masking the ways corporate capitalist coercion receives privileged treatment under law. Not satisfied to merely pierce the corporate veil, Glasbeek annihilates apologist narratives by rebuking the entrenched techniques of corporate profiteering and refuting the notion that capitalist business behaviour is distinct from the notion of a crime. Corporate capitalist wrongdoing is no mere aberration, it is the norm.”

— Adrian A. Smith, Department of Law & Legal Studies, Carleton University

“Harry Glasbeek has done it again: another eloquent and accessible book for non-lawyers and lawyers alike, exposing capitalism’s betrayal of basic liberal values and law’s role as an accessory. From the Westray disaster to the devastation at Lac Mégantic, he shows how the lawlessness of corporations stands in sharp contrast to our expectations that individuals be both free of coercion and responsible for the harms caused by their actions. At this critical juncture we face the imminent loss of a habitable planet, yet Glasbeek shows a way forward to confronting the inherent criminality of capitalism.”

— Elizabeth Sheehy, professor of law, University of Ottawa

“Glasbeek eloquently demonstrates that the theory and application of corporate law is antithetical to our norms and values of individual liberty and autonomy. By exposing the unequal power relationships prevailing under contemporary capitalism he challenges others to view the law as it is, and not as it has been sold to us.”

— Peter Grabosky, RegNet: Centre for Regulation and Global Governance, Australian National University

“Harry Glasbeek outlines the bias that is built into our laws and regulatory regimes, which favour capitalism and render it legitimate. The lofty sounding ‘rule of law’ and the status granted to lawyers and legal reasoning drives a belief system in which the logic of a layperson loses all credibility. Capitalism: A Crime Story provides readers with an analysis of the legal justifications used to replace moral and ethical values with the crimes of corporate capitalism.”

— Margaret Beare, professor of law and sociology, York University and author of Criminal Conspiracies: Organized Crime in Canada
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It was the blind and insensate Greed. It was a monster devouring with a thousand mouths, trampling with a thousand hoofs; it was the Great Beast—it was the spirit of Capitalism made flesh.

—Upton Sinclair1

Stupidity comes in many forms. I’d like to say a few words on one particular form that I think may be the most troubling of all. We might call it “institutional stupidity.” It’s a kind of stupidity that’s entirely rational within the framework within which it operates but the framework itself ranges from grotesque to virtual insanity.

—Noam Chomsky2






A way to
fight back

What is remarkable and a little hurtful to me, a lawyer focused on corporate wrongdoing rather than the intricacies of corporate law and ordinary corporate practices, is that what I (and a relatively small number of like-minded academics) do is thought to be a non-serious thing to do. Real corporate law scholars and practitioners concentrate their efforts elsewhere. To them, the questions of legal personhood, of limited liability, of the relationships between the corporation and outsiders, of the relationships between the corporation and its board of directors, executives, shareholders, and creditors, are front and centre. They subject these issues to deep analysis to determine whether the existing legal regulation of the corporate world attains its objectives, namely, to create optimal conditions for capitalism, for the private accumulation of socially produced wealth. The private accumulation process is seen as unproblematic; indeed, it is portrayed as furthering the public good.

From this vantage point, students of corporate wrongdoing are perceived to be scholars looking for a niche, odd bods seeking to gain notoriety by setting themselves apart from mainstream scholars and policy-makers. The latter are preoccupied with the operations and machinations of an institution, the corporate firm, which plays a pivotal and positive role in our political economy. We, the others, are perceived by them as voyeurs looking for aberrant behaviours. At best, our preoccupation with the wayward is seen as dilettantish; at worst, as unwarranted and harmful. After all, as corporations interact with every aspect of our lives, it is inevitable that they will collide with the interests of others and that, on occasion, these collisions may involve wrongdoing. These predictable, if unwelcome, outcomes should not be given much weight when assessing the utility of the corporation. The conventional view is that corporate capitalists’ wrongdoing, undesirable as it might be, is abnormal. In this essay I want to confront that debate-stilling logic.

That logic gains much of its strength from the way in which law allows capitalists and their corporations to position themselves within it. The law goes out of its way to fortify the view that the creation and operation of the corporation is a mere piece of legal technology by means of which lawful and useful ends may be pursued by virtuous actors, namely, capitalists. If any of them offend the law, they will be held to legal account as would any other actor. Capitalists and their corporations are under control. Law’s prestige (derived from being seen as a class-transcending institution, as being above politics), renders this starting point uncontroversial, seemingly unassailable. The point of departure of this piece is that this position is assailable and that it should be assailed. It is only if law’s rather well-hidden assumptions and pretenses are not confronted that it makes sense to propagate the authorized wisdom.

Law is able to serve capitalists and their corporations so well by contorting the very principles that give law its standing as a legitimator of the status quo. Occasionally, the twisting and turning of law threatens to become plain to the public. Recently, there has been a good deal of public fuss about (what lawyers and accountants like to call) tax minimization. It is aggravatingly obvious that rich people and large profitable corporations are not paying enough tax.3 Most of us who pay taxes tend to be more than somewhat offended by the fact that some very well-to-do corporations and people engage some very high-priced help to help them park their profits in a low-tax-rate jurisdiction (via cyberspace, of course). There these profits can be deployed to make more money while not paying much tax. If, and when, some of this money is repatriated, it will be taxed at a much lower rate than if it had been taxed in that home jurisdiction before it left.

What happened? We (the people and our governments) were not paid what we democratically decided we should get from enterprises whose existence we nurtured, facilitated, and subsidized. We now have to get those monies from others (ourselves) or forego some programs we democratically had determined we would deliver. We feel that we have been robbed by people in expensive suits and suites. It feels like theft. Theft is committed by a person who intends to deprive another permanently of her property. Those capitalists and corporations and their high-paid help fully intended to deprive us of those monies, permanently. Yet, the legal powers-that-be say that, technically, this is not theft. Indeed, the term used to describe these practices, “tax minimization,” is used to emphasize their legality. In a revelatory moment, then-president Obama said that tax minimization may not be illegal, but it must be wrong. Apparently he felt badly about this and was saddened that he could not do anything about this unfortunate legal state of affairs. His is the kind of frustration that motivates those of us who think that there is too much wrongdoing in corporate capitalism to look for ways to have it punished a great deal more than it is.

Why, then, is tax minimization not a crime? Because the law says it is not. What the tax minimizers’ well-dressed and sleek advisers are able to do is to push the letter of the law to absurd extremes, absurd because the pushing will, as it is intended to do, negate the well-known goals of the law-makers. It is, then, the use of law that frustrates us. It is the law’s moulding and bending until it is out of shape that offends us. This kind of legal distortion, this kind of legal manipulation occurs in many other spheres of economic activity.

What is most aggravating is that, despite the frequent denials of people’s expectations, law, as an institution, remains unsullied. It retains its prestige as the one institution that, as Ngaire Naffine observes, can present itself as “an impartial neutral and objective system for resolving social conflict.”4 What should be a gaping chasm between law in practice and law’s self-portrayal as a neutral arbiter is papered over successfully. The way this works is by building into the very fabric of law assumptions that favour capitalists and their corporations. These assumptions form the unarticulated starting point for lawyers, judges, legislators, and their policy advisers who have to make and apply laws. The resulting applications and formulations of law can be presented as to-be-admired neutral acts, even as the overall impact is to benefit capitalists and their corporations disproportionately.

Sometimes the manipulators go too far and threaten to bring the sophisticated pro–corporate capitalism conjuring into view. Thus it is that, as the tax-minimization practices have hit the news during difficult economic times, they have created a palpable malaise in the public. Less spectacular distortions of the supposedly intrinsic neutral nature of law do not ruffle enough feathers often enough to be as politically significant. For the most part, sleight of hand keeps law, and thereby, corporate capitalism, safe. I am setting out to show how this trick is done. The goal is to give bite to the never-quite-snuffed-out potential for these largely unseen machinations to undermine law’s claim about its devotion to the norms and values that give it its prestige and standing. This, it is posited here, could help anti-capitalists’ struggles.

The idea, then, is to find a way to fight back. The conventional wisdom is willing to live, and demand that we live, with capitalists and their corporations who push the letter of the law to its extreme. Lawyers characterize such stratagems as good lawyering. It makes sense to ask those defenders of the status quo to accept the analogous efforts by anti-capitalists to push the values and norms that give law (and thereby the corporate capitalism it facilitates) its legitimacy, to their extreme. They push the declared letter of law; we should push the purported spirit of law. Essentially, the argument being made is that, if the norms and values supposedly held dear by law’s functionaries, by lawyers, judges, legislators and their policy advisers, are taken seriously,5 much of currently accepted corporate capitalist practices will be seen to be wrongdoings, even when there has been no violation of a specific law. The nature of the conduct will be as offensive to our shared norms and values as would be the commission of recognized crimes.

From this vantage point, wrongdoing by capitalists and their corporations will come to be seen to be so prevalent that it will be more accurate to describe it as normal rather than aberrational. This will lay the basis for an argument that corporate capitalism, in legal terms, is criminal in nature. On such a revised platform for public debate, conduct engaged in to advance corporate capitalism’s profit-maximizing project should have the burden to prove to us that it does not constitute a legally prosecutable crime. If this argument can be put on the political agenda, it should bring two benefits. One is incidental: it proffers an opportunity to think about the nature and role of law in a capitalist political economy. The other is more direct: it should provide those who think that capitalists and their corporations are toxins in the body politic with new weapons as they engage in battles to remove the poison from that body politic.

Law’s
self-portrayal

The argument is not that the law instrumentally sets out to favour capitalists and their corporations over everyone else. Law could not fulfill its primary functions if it was so blatant. It is more subtle. In Anglo-American jurisdictions, law portrays itself as the institution that protects liberalism. Its stance is that it is dedicated to the maintenance of liberal values, values that posit the equal sovereignty of all individuals and eschew the notion of coercion of any kind. This is reflected in the repeated claims of devotion and adherence to the rule of law. In line with these thrusts, law is wedded to fair processes and neutral applications of the law by neutral (and neutered) adjudicators who treat all individuals as equals before, according to, and under the law. As law is both created by the state and provides the mode of exercising state power, it plays a role in ensuring that that state’s inherent coercive power does not undermine the goals of law and its liberal project. That coercive state power is kept in check by judges and constitutional bills of rights. More directly relevant here, as the state is the only legitimate repository of coercive powers in a liberal polity, its use of those powers to punish errant citizens, its powers to treat them as criminals, is sought to be contained by law and its attendant processes. Implicit is this crucial liberal legal proposition:

No one person or institution may exercise coercive power to advantage themselves at the expense of others.

It is an attractive, seductive message that helps maintain an ideology that gives law and, thereby, the institutions it spawns and the activities it controls a difficult-to-challenge authority.6 Adherence to the ideal of liberalism permits law to legitimate actors, such as capitalists, their corporations and their activities, that it promotes and then regulates. Social historian Douglas Hay observes that law is the rhetorical and instrumental mode by which the powerful both justify and enact their predations.7

Yet, potentially, the principle that no individual or institution should coerce any other creates an ideological bind for capitalism and capitalists. In a capitalist political economy, individuals strive to accumulate socially produced wealth and to retain it as their private wealth. Notionally, the actual producers of wealth (workers) could agree to the private appropriation of that wealth by non-producers (capitalists), but if we posit that non–wealth owners have the same need to preserve their interests as do the owners of wealth, it is more likely than not that they would rather keep what they have produced for themselves. They have to be “persuaded” to give up the wealth they produce, no easy thing to do. This “persuasion” may be—indeed, is likely to be—directly or indirectly coercive. Coercive, anti-liberal practices by the powerful are probable. In principle, law should inhibit coercion. Corporate capitalists need to counter the potential of a resultant legal blocking of their drive to grab wealth produced by others. They have a need to have their daily practices seen as compatible, rather than as conflicting, with law’s liberal prescriptions. They need to bend law to their ends. They have had a large number of successes on this front.

I already have noted law’s characterization of capitalism’s principal vehicle for the private accumulation of socially produced wealth, the for-profit corporation, as a mere technical aid to facilitate the much-desired economic growth by which economists justify existing economic policies. Even if, for the sake of argument, it is momentarily stipulated that the corporate firm makes a positive contribution to economic growth (a dubious claim8), its legal structure should be anathema to liberal philosophers and market purists because it is likely to lead to coercion. In functional terms, a corporation is a collectivity of people and capitals, marshalled and co-ordinated in a manner that enhances the private accumulation of socially produced wealth. Yet, law has it that it is just an individual like any other individual, merely a convenient tool used to facilitate economic activities between individuals. Only if this legal pretense is accepted can the corporation be said to be compatible with the ideological liberal consensus. And shockingly, this pretense is widely accepted.9 The largely unchallenged presentation of the corporation as an individual normalizes its participation in market activities. Its pursuit of profits is no more troublesome than that of human individuals engaged in marketeering. Its actions in its own interests are to be seen to be just as virtuous as those of Adam Smith’s butcher, brewer, and baker.

Portrayed in this way, corporations are not a clear and present danger to the essential notions of a liberal polity or a free market economy, even though collectives are usually seen as a menace to the ideals of both liberalism and the market. After all, it is angst about the threat that collective power presents to the autonomy of all individuals that motivates courts and legislators to limit the right of workers to form unions. It is well known that workers have had to engage in fierce struggles to be allowed to form collectives to advance their causes. The spirit and letter of liberal law stood in their way. Their victories on this front have been hard-won after many bloody extra-legal battles and remain legally contingent. As individuals, workers were poorly placed to safeguard their interests. As collectives formed to oppose individual workers from competing with each other, they have gained some countervailing power. The legal scope given today to unionize is best described as a privilege, rather than a right. By contrast, the right to form a corporation is virtually unrestricted.10 The legal eagerness to call the capitalists’ collective, the corporation, a person, and the equal antagonism toward collectives made up of workers, of non-capitalists, has immense impacts.

To take but one illustration: when workers, trying to get a better deal, claim that they will withdraw their labour in concert, that is, when they want to use their legalized right to strike, they must give notices (leading to delays) and engage in voting processes to get members’ approval (leading to more delays and allowing opponents, including employers, to raise objections and to create difficulties). The justification for these constraints is that workers’ collectivism, because it is collectivism, is anathema to liberal philosophy and law. The law sees it to be its obligation to control the exercise of such increased unnatural powers. Of course, liberal law cannot prevent individuals, as individuals, from withholding their labour. As individuals they are sovereign beings and entitled to dispose of their assets as they wish. But when workers do this it rarely presents a serious economic threat to an employer. Workers’ power rests on collectivization. On the other side of the fence, the law, understanding that it would obviously be unfair to put fetters on strikes but not on the equivalent employer bargaining tool, the lock-out, puts notice and timing requirements on employers (but not the voting requirements imposed on unions ere they call a strike, as employers are always seen as sovereigns responsible for their own business). In this way, law is positioning itself as neutral, which, of course, dovetails with its posture as a class-transcending institution. But this proclaimed neutrality is a mirage.

As law equates an individual worker with an individual employer, the right of any single employee to withhold her capital investment, namely her labour power, allows the employer to withhold its capital investment. This means that the most powerful capitalist weapon of all, the right not to invest inorganic property,11 is left intact.12 The procedural equality of the strike and the lock-out thereby becomes a fig leaf that hides law’s protection of an economic imbalance that permits coercion of workers by employers. This is a simple instance of how the letter of the law is permitted to fly in the face of the spirit of law’s liberalism. The treatment of a corporation as an individual, with all the capacities of any sentient human being, works to the advantage of capitalists. It rends the fabric of law, whose spirit is to be animated by liberal tenets that posit human beings as linchpins of the system. It is a gross capitalism-favouring distortion, but it should not be a surprising one. It does not require much theorizing to understand that a dominant class will mould law and ideology. In the words of Cape Breton miner and activist J.B. McLachlan:


When kings had divine rights, then king-law was the go. When the church ruled, then church-law was the proper thing. When landlords ruled, then laws were made for the benefit of landowners. When capitalists rule, the right thing is to make laws for their especial good.13



In a capitalist political economy, law strives to satisfy capitalism’s need to allow individuals to accumulate socially produced wealth, even if this runs counter to vehemently proclaimed ideals. Law has a need to mask its servility to the dominant regime ere it jeopardizes the legitimacy it gains from positioning itself as the primary safeguard of liberal values. As long as it is able to do this successfully, it is able to aid the hegemony enjoyed by capitalism. Law has to be nimble.

The flexibility of
legal reasoning

Legal methodology assumes that law is based on fundamental principles that reflect our shared liberal values. Over time, a set of legal rules has emerged that gives life to those liberalism-supporting principles. The rules need to be open-ended enough to be adapted to resolve conflicts and disputes that, while they seem to belong to a genre of previously resolved conflicts and disputes, present new wrinkles. The necessary adaptations are left to law’s functionaries, who see themselves as being committed to the fundamental principles undergirding the rules being applied and reformulated.

The contests between lawyers as to how flexible a rule is, the length to which it may be stretched or must be confined, demand special skills and expertise. The exercise is deliberately kept beyond the general public’s understanding. The public is asked to believe. It is vitally important to the legitimacy of law as an institution that the public be convinced that the resolution of disputes depends on a trusted professional class’s application of rational criteria, not on the status or political power of the disputants and certainly not on the predilections of any of the professional litigators, administrators, and adjudicators. Once this belief is instilled—aided by the mystique and cultural presentations of the trial processes found in film, television, plays, and books14—the outcomes, even if unsatisfying to one or more of the parties in conflict, are to be accepted by them because society, as a whole, perceives the dispute to have been resolved in a time-honoured rational and objective way.

Judicially declared and administered law, then, is to be respected because it constitutes a rational decision-making scheme, one not interested in the needs or desires of any one person or pressure group. Law does not acknowledge the existence of classes with irreconcilable differences; it assumes a broad consensus and, within this framework, it rejects the notion that might makes right. Law assures everyone that it is single-mindedly devoted to ensuring that everyone will be subjected to principles and rules that reflect society’s consensus about the values and norms that make us a cohesive society, a society whose members are not divided in any profound way. Capitalists and their corporations, therefore, will be subjected to the same principles and rules as everyone else. The approach is that, as members of the consensus, there is nothing inherently wrong with their actions. The nature of their actions is to be determined on a case-by-case basis by neutral and neutrally applied law and by professional functionaries. There is no need to pay any attention to the nature of capitalism or to the question of whether any of its workings or outcomes are intrinsically illiberal, incapable of being justified in a liberal polity. The conduct of capitalists and their corporations, as that of any other actors, may be adjudged acceptable or anti-social. This is how law positions itself—but it is not how it works.

As they argue about how a particular piece of conduct ought to be treated, lawyers and judges draw lines and categorize. They make arguments about what principles and rules of law are most apposite to resolve a specific conflict and then, using established rational criteria, choose among those relevant principles and rules that, legally, might be applied. The elasticity of the system entrusted to lawyers and the courts allows for different outcomes in similar cases. To outsiders, it all looks somewhat arcane and, on occasion, haphazard, but the fact that, sometimes (if not all that often), capitalists and their corporations will be held to account as if they were ordinary folk endorses the idea that liberal law does not privilege capitalists.15 A few examples will do to make the point about the apparently open-ended nature of law and its actual bias.

Sweetening pots and/or bribery

Frequently, corporations or their functionaries feel they have to persuade some others, who are in a position to do so, to help them win a contract. Liberal and market principles, positing a level playing field, do not permit entrepreneurs to use bribery to gain opportunities that thus will be lost to non-bribing competitors. But, to lubricate the workings of commerce, law does permit the payment of commissions to those who help locate people with contacts, access, and influence. Despite law’s holding out that decision-making is based on looking back to established traditions and on the use of rational criteria, drawing the line between a permissible commission and an impermissible bribe does not depend on any obvious legal principle. Thus, while one is legal, the other criminal, it is unsurprising that law-makers and courts find it hard to get angry even if they think a payment falls on the wrong side of the line. To them, a bribe is not an instance of anti-social behaviour as much as it is an error in judgment in the way a particular capitalist has chased profits. Indeed, the Supreme Court of Canada noted that, until it got too embarrassing and the legislature was shamed into changing the law, courts would routinely allow bribing corporations to characterize fines as costs incurred when chasing profits, enabling them to lower the amount of their earnings for income tax purposes,16 in the same way as the cost of purchasing income-yielding equipment could be offset against the calculation of taxable income. It was seen as just another cost of doing business rather than the kind of deviance that spoke to any tendency in capitalism to engage in anti-social, anti-market conduct. This kind of line drawing is revelatory about the degradation of ethical values and behaviour in a capitalist political economy.17 It produces curious results.

The governor of the State of Virginia and his wife were given a Rolex watch, twenty thousand dollars’ worth of designer clothing, a ten-thousand-dollar wedding gift, fifteen thousand dollars to offset wedding expenses, and a fifty-thousand-dollar loan by a man whose business it was to market a nutritional supplement. The governor introduced him to Virginia’s secretary of health and human resources and hosted a lunch featuring the donor’s company; at the lunch, its products were given out for free. The governor asked university researchers to consider doing research into the product and suggested that the government’s health advisers should meet with the supplement maker’s representatives. To the public, the gift-receiving governor’s behaviour must have seemed a straightforward case of betraying all the values it has been taught to believe are sacrosanct. It smelled of corruption. A prosecutor agreed and brought charges to that effect. The Supreme Court of the United States ruled, 8:0, that it was normal for a politician to act on behalf of constituents to solve a problem or to facilitate an undertaking and that such worthy conduct would be inhibited if the circumstances before it were considered to constitute corruption just because the constituent showed largesse to the politician (which the politician had so gleefully accepted). Findings of corruption, said the justices, should be reserved for those cases in which politicians accepted gifts when acting in their official capacity, something the governor had not done.18 It is plain that this kind of extremely fine, quite exquisite, line drawing shows a willingness to tolerate behaviours that the public undoubtedly would see as tawdry and unethical.

This value-and-norm-threatening approach is pervasive and pernicious. It troubled the dissenters in the famous Citizens United decision19 where they also had to deal with the threat to democratic institutions by people with money to spare:


Corruption can take many forms. Bribery may be a paradigm case. But the difference between selling a vote and selling access is a matter of degree, not kind. And selling access is not qualitatively different from giving special preference to those who spent money on one’s behalf. Corruption operates along a spectrum, and the majority’s apparent belief that quid pro quo arrangements can be neatly demarcated from other influences does not accord with the theory or reality of politics.



Yet, this understanding that the line drawing is, to say the least, other-worldly, did not trouble any of the justices of the Supreme Court in the Virginia governor’s case, nor the majority of the justices in Citizens United. In the upshot, there are endless complaints in the U.S. that the electoral system is now corrupted as the wealthy, via their corporations, exert undue influence over the system.

Corrosion of truth as a valued value

At best, then, our judicial leaders, and thereby the legal system, have very muddled visions of ethics and morality. They are willing, in the name of some perceived need to be practical, to draw lines, to categorize. All too often that line drawing favours corporate capitalists and dilutes ethical norms supposedly dear to law and the larger public. Thus it is not surprising that, when faced by an argument that fraud had been committed by a person who, acting on behalf of his employer to sell some of its property, had lied both to his employer and to the buyer, a court ruled that, as it was not unusual for parties to a commercial transaction to lie, misleading and deceiving were not to be classified as criminal actions, unless the lie went to what the court called, but did not (and presumably could not) define, a material issue.20 This dovetails with a decision of a British Columbia court that determined that, while a vendor had misled the buyer by omitting to tell him that some of the landfill he was purchasing was radioactive, this deceit was not the kind of deceit that deserved an award of punitive damages. The judge said that it was merely the “ordinary kind of commercial deceit” one should expect.21 He was, sadly, reflecting a verity: law has educated us not to expect the truth.

Advertising

This same principle is manifested by the way law treats the half-truths, omissions, and exaggerations that make advertising effective. While our law-makers emphatically declare that a market economy depends on honesty and fair play and that misleading advertisers deprive ethical marketeers of their rightful share, the ensuing law criminalizing misleading advertising shows an enormous tolerance toward factually empty or fact-distorting portrayals of a product or service. Most of the intentional misdirection (often sought to be made more appealing by relying on not very hidden sexism and racism) is treated as mere puffery, as harmless boasts, rather than unethical efforts at deception.22 Legal standards for capitalist morality are low, much lower than those embraced by citizens as they relate to their families and neighbours and live their daily non-commercial lives.

This is the stuff of law:23 some unprincipled refinements give legitimacy to behaviours that, in a more thoughtful world, would be deemed unseemly. The logic that underpins this phenomenon is not that of liberalism, not that of the moral/ethical precepts we claim to share, not even the logic of the market, the economic machinery to which we claim to adhere. Rather, the logic is driven by the need to maintain and perpetuate capitalism’s project. Two illustrations, one old, one contemporary, should make this clearer.

Capital combinations versus worker combinations

From a liberal political and market economy perspective, a combination of assets and talents may be classified as an unacceptable conspiracy to defeat basic individual competition principles, or seen as a meritorious effort at co-operation designed to improve competitive efficiency. This discretion about how to classify conduct has been used to further capitalists’ dominance. From the mid-nineteenth to the early twentieth century, the highest courts in our lands did not permit workers to combine to augment their economic clout and use the resulting combination to better their terms and conditions. During that time period, however, the same courts were adamant that owners of wealth should be allowed to combine their efforts to beat out competitors. In one such case, an association of shippers had told an agent that, if it continued to support a competing non-member of the association, the agent would never receive any further contractual work from the association, likely leading to his ruin. The threat by the shipping association to the agent was a means to deny its competitor access to the market. Its members were employing the then judicially prohibited union tactics of interfering with an employer’s unfettered access to labour pools. In the shippers’ association case, in startling contrast to its holdings in analogous trade union cases, the House of Lords held that the non-association member did not have any rights against the combining competitors. The judges were not shy about their reasoning. They said that all that the shipping association’s members were doing was to look after themselves and that, as long as they did not hit anyone over the head with a metal bar or act with such violence, they were behaving as they should. If a capitalist could not grind his competitors into the ground by economic force, why, capitalism itself would come to a halt:


[I]t is impossible to suggest any malicious intention to injure rival traders, except in proportion that as one withdraws trade that other people might get, you, to that extent, injure a person’s trade when you appreciate the trade to yourself. If such an injury, and the motive of its infliction is examined, and tested, upon principle, and can truly be asserted to be a malicious motive within the meaning of the law that prohibits malicious injury to other people, all competition must be malicious and consequently unlawful, a sufficient reductio ad absurdum to dispose of that head of suggested unlawfulness.



For unions to hurt others when acting in their own interests was actionable; for capitalists to do so was not. Neither pristine legal reasoning nor honest adherence to shared values and norms could explain this kind of contradiction. Only the privileging of the capitalist regime, regardless of other goals and values, could. In due course, this law-destabilizing situation was, as it had to be, redressed somewhat (although unions have never been given the leeway combining capitalists have). Those reforms do not affect the point being made here: law’s manifest willingness to manipulate and to let itself be manipulated to attain capitalist goals that may very well offend the spirit of law itself.24

The second illustration is provided by the fact that, however troubling combinations and collectivizations are to law in general terms,25 they do not worry the legal system at all when capitalists pool their resources to form corporations. This is categorized as a desirable, indeed a benign, use of resources and people.26 As we shall see shortly, the economic power arising from this kind of pooling of people and resources to create an integrated collective may well be very deleterious to the idealized autonomy of individuals. For the moment, merely note what every member of the public knows: economic power is tied closely to political power and, inasmuch as economic power is increased by combining one’s wealth with that of others, corporations present a clear and present danger to the idealized notions of a liberal polity. The bribery/political funding issues discussed briefly above furnish evidence of this well-understood potential for the erosion of democratic institutions. More, corporate capitalists may well be able to force legal institutions and politicians to treat them differently to the way in which other members of the public are treated. The recent subprime mortgage scandal and the failure by governments to put the wrongdoers out of business because they are “too big to fail”—indeed doing the opposite by using public funds to help them live—are a testament to the power wielded by wealth concentrated in corporations. Law was not an impediment to this privileging of one set of actors over others. Its ability to twist and turn is not to be underestimated.

Let us turn to one more set of tools available to law to advance the cause of capitalism, even if this means distorting the principles of liberalism it espouses and from which it derives its legitimacy. It is a variant of the categorization technique.

Choosing between spheres of law

Over time law has created pigeonholes in which to slot behaviours in order to pronounce on the right and wrong of them. Contract law, tort law, regulatory/administrative law, and criminal law have overarching principles that coincide. In each of these spheres of law, a standard of behaviour is set (in contract law by the parties themselves within the confines of statutorily regulatory norms); in each, a violation may lead to redress for the injured person(s). In each of them the goals of the law are the same: specific deterrence, general deterrence, restitution, punishment/retribution (in civil law, that is, in contract and tort law damages may be augmented when it is felt that the wrongdoer’s conduct justifies it), and a reassurance of the public that order and stability will keep potentially harmful, self-seeking behaviour in check. Victims and legal enforcers choose which pigeonhole to use. Civil, administrative, and criminal actions may be available to them contemporaneously. In any one case, different items on the menu might be selected by different actors pursuing their own interests. Private complainants, public prosecutors, and regulators have overlapping and discrete agendas.

In the upshot, harm-causing conduct plausibly might be treated as completely legal; as to be tolerated as basically benign but requiring some monetary adjustments; as conduct that is somewhat wrongful requiring better conduct in the future and, thus, demanding the imposition of some pain on the bad actors or on some of their agents; or as conduct so reprehensible as to demand serious punishment and shaming. Open-ended as this may seem, there is an overall framework within which all the potential decision-makers function. The built-in, seemingly elastic, discretions are exercised on the bases of some (most often unacknowledged, but very firmly held) assumptions that favour the flourishing of capitalists and their corporations. This is a key point in the argument to be developed and we shall come back to it. In the meanwhile, let me illustrate the point by returning to that subject of current public vexation, tax minimization.

Reprise:
Tax minimization

Tax minimization is said to be legal by those who have the power to categorize. They do not ask: What motivates the legal/accounting engineers? Is it just their eagerness to practise their craft, or is it the desire to help their masters to do something that is abhorrent to social values? They never get to those questions because they accept three inter-related arguments. The first two of these are the internalization of the notion that some letter-of-the-law arguments are not to be interrogated and, inasmuch as they favour tax minimizers who bring their actions into line with the letter of the law, so be it. This shrugging-of-the-shoulders approach is what offends the public most. These rules, these letters of the law, are the creature of law-makers. It follows that law-makers could change them. But, obvious as that is to the lay person not bewitched by the idea of the inviolability of politically produced formulas, this simple resolution is anathema to corporate capitalism’s legal functionaries. This is so because these rules, these tax minimizers’ assisting rules, rest on a third argument, a basic structural and ideological one. This argument, being fundamental to the legitimacy and working of our legal system, is treated as a pillar of the legal edifice that cannot be shaken or challenged. As a corollary, any rules that rest on it are, therefore, difficult to challenge. This needs some elaboration.

The first letter-of-the-law argument is dependent on the hallowed (but notionally challengeable) position of the corporation as a separate person. Having established that each corporation is an autonomous individual by dint of simply saying it is, lawyers and judges then refuse to challenge the validity of this breath-taking assertion.27 It is thought wrongful and dangerous to question this individual corporate autonomy even when, as is the case in the tax-minimization schemes, a corporation is created by capitalists not to be an autonomous self-serving person but to pretend that it is an autonomous, self-serving person. The law is saying that, regardless of the obvious motives of the corporate actors, it may not tamper with its own artificial creation. On its face, this is an absurd argument. What those who make it are really saying is that, if law concedes the possibility that separate corporate personhood is contingent, it will open the floodgates and the corporate form will lose its ability to contribute to the general good. No evidence to support that the corporate form adds much to the general good is proffered.28 In any other field of social science, unverified assumptions of this kind would be deemed, well, unscientific. In the event, the apparent inviolability of legal personhood serves to assist tax minimizers as will be seen from the second, and related, letter-of-the-law argument relied on by them.

The second technical letter-of-the-law argument used to justify not holding tax minimizers to be thieves is that the manipulators did not take any property from us because we never had it. It was always theirs. There could not have been, then, a deprivation of our property by them. Clever, but not convincing. If the tax dodgers had had to pay their tax up front as wage earners do, it would be clear that it was our money that they were now sending to some tax spa. It does not look like our money because we believe that, if we took it from them before they had used it, it would lead to inefficiencies. It is ours but we leave it under their control. And we do so because, once again, we are to assume that the public benefits from letting corporate actors do their thing and, once again, this assumption is made without bothering to provide convincing data for making that assumption. To return: the tax minimizers’ argument is one that asserts that the fact that is in issue can only be decided in one way. They do not want the question of whose property it is that is being sent to tax havens to be discussed. There is to be no room to dispute the conclusion that the corporations are not taking anything that belongs to us.29 This circular argument, resting on assertion, should be easy to dismiss. But it is not because it is fortified by thinking that is unchallenged, namely, the ideological and structural foundation on which these letter-of-the-law arguments rest, in particular, the centrality of the institution of private property.

The sacred nature of private property ownership is deeply embedded; it structures the legal system. The need to safeguard private ownership conditions all legal reasoning. No one, not even the state, should deprive anyone of their private property. While the state must be given some coercive powers to govern effectively, these powers must not exceed what is necessary for good governance. The state’s coercive powers should be fettered and it should fetter itself. The pivotal nature of the starting premise that no one, not even the state, may tamper with private property ownership led the Law Reform Commission of Canada to conclude that one thing was certain. No matter how it was to be decided what ought to be criminalized, theft, defined as the intentional permanent deprivation of property, was the paradigmatic crime in capitalist political economies.30 Thus, a central duty of the state is to prevent theft, and not to engage in it. This is why Justice Wilson, widely considered one of the more progressive judges during her term as a Supreme Court of Canada justice, found that a law imposing taxes was not just an administrative rule but a criminal law, one whose reach should be limited to protect taxpayers from the might of the state. After all, taxes take away property owned by taxpayers. This starting point makes the formalistic, technical arguments used to hold tax-minimization schemes to be legal more plausible than they otherwise would be.31 The rather logically flawed technical claims that legal persons, including corporations, should be allowed to exercise total dominium over their property gain credibility because they rest on the single most important value of liberal and capitalist law, the right to exclude others from one’s property.

Unaware of the hold this hidden premise has on lawyers, judges, and law-makers, ordinary folk out there are not impressed. They are asked to accept the uses made of the letter of the law about which they know so little; they are to acquiesce when they are told that the rules of law are properly monitored and kept in line by trusted legal professionals. The public and the media only see incomprehensible contortions and machinations that spirit away expected revenues. Like president Obama, everyone knows this behaviour is shameful, that it is wrong.32 But formally, it is not deviant. It is ugly, anti-social, avaricious, unpatriotic. But legally, it is not criminal. How did we get to a position where ugly, anti-social, avaricious, unpatriotic conduct (considered “clever” by the rich, by their lawyers and accountants, by regulators) is not deviant, certainly not criminal? These questions are not just raised by the fuss around contemporary tax-minimization schemes.

Much unsanctioned conduct may be just as ugly as that which the law thinks worthy of criminal punishment. Such tolerated behaviour may be ugly because of the outcomes, because of the harms and injuries it inflicts; it may be ugly because, while the conduct is legal, it abuses the apparent spirit of a solemnly enacted law as, say, in tax-minimization cases, or insults the premises of liberal values by, say, apparently legally providing cheap cotton clothes made from cotton picked by enslaved children in Uzbekistan or by having coerced children digging in the Democratic Republic of Congo’s soil to find the base materials that make our legally sold laptops and smartphones work, or by mining and processing asbestos for years after it was known to the manufacturers and mine owners that it killed, or by pouring mercury into a river basin inflicting horrible diseases on Indigenous people whose lives and cultural existence depend on that basin, or by digging for precious minerals in needy countries and relying on local police/paramilitary/army personnel to ward off protestors, by force if need be. And so on. Rarely are these kinds of behaviours treated as offending civil legal rules, let alone as being crimes.

This is what frustrates critical scholars and anti-capitalist activists who try to understand and improve corporate behaviour. We are morally outraged by the seeming institutional indifference when it comes to the misdeeds of the rich and powerful. Some of us want such laws as exist monitored and enforced better and we look for more stringent legal controls. Scholarship on corporate deviance looks for, or discusses, ways in which corporate actors violate standards imposed by law. The usual questions are: Why do they do this? How could they be educated not to do it? What kind of punishment, if any, should be imposed? How should permitted actions be defined? Perplexed and bemused by the rather obvious inefficacy of the legal regulatory schemes, some try extra-legal persuasion. They attempt to get corporate actors to be more like the rest of us, unincorporated as we are. They want corporate actors to be more ethical, more aware of responsibilities to other members of the society in which they operate. Often these suggestions are accompanied by arguments that efforts to satisfy stakeholders other than shareholders will help, not hinder, the chase for profits. But as the illustrations above and a cursory look at the world around us show, not much seems to be working. We struggle because we fight from “within”; we start off with a demand that law apply its ballyhooed liberal principles evenhandedly, treating similar conduct similarly. We keep on hitting our heads on the same brick wall because we accept law’s and its functionaries’ assertions that there are no unarticulated capitalism-favouring assumptions that affect the interpretations of law’s view on how to attain the objectives of the liberal values and norms embedded in the system. While angrily, and often persuasively, pointing to letter-of-the-law technical contortions, we tend to ignore the assumptions that give them bite, rendering regulatory laws and the pleas for social responsibility toothless.

Consider the following scenarios:

A mugger holds a person up and threatens her: Give me your wallet or I will beat you to pulp. It is a crime.

An employer says to a worker: You have asked for lung-saving ventilation but, if I put it in, I cannot make a reasonable profit. I will let you keep your lungs if I can take some of your wages back. This is not a crime.

This difference in legal characterization is only understandable if we see that, without declaring that they do so, law’s professional functionaries feel that they can approach these seemingly analogous situations differently because their thinking is conditioned by not-to-be questioned assumptions about how the world works and should work. Here it is argued that, if these assumptions distort the law’s self-proclaimed liberal values and norms, the assumptions should be identified and rejected by those responsible for the maintenance of law as the primary site dedicated to the preservation of a liberal polity and market economy. They should be rejected because they contradict the core of law as a liberal institution. This is what I meant when I began this piece by saying that we, the critics of corporate capitalism, should insist on taking the spirit of law, rather than its letter, seriously. The claim I make is that, if this is done, it will be possible to describe many of the daily practices of capitalists and their corporations as criminal in nature, even if not always criminal by the letter and formality of law. This will only be possible if we can make conventional wisdomeers apply liberal law as it should be, and would be, applied if its rules and doctrines were not perverted by unarticulated and distorting assumptions. If this case can be persuasively made, corporate capitalism will be much harder to defend. I now go on to make a preliminary argument to show that it is possible to make such a case, relying on law’s own pronouncements and methodology.

Bases for criminalization
in a liberal legal system

We know what to do when a crime has been committed. The police look for a perpetrator who committed the offending act with an appropriate intention. Charges are laid and a trial follows. If there is a conviction, a sentencing process is set in motion and punishment is inflicted. Policy-makers and academics use the data generated to ask questions about why such crimes are committed, what social or economic contexts or personal characteristics play a part and how this might help design policing practices, sentencing regimes, social and economic planning, medical interventions, the provision of different educational schemes, and the like. It is all very complex, but we do have a plan of action. We are less sanguine, however, when it comes to the manner in which we ascertain what kind of behaviour ought to constitute a crime.

In R. v. Vasil,33 the Supreme Court of Canada was asked to determine whether a charge being prosecuted required the application of the criminal law burden of proof. The question before the Supreme Court, therefore, was whether the law under which the charge had been brought was merely regulatory in nature, even though, like any garden variety criminal provision, it provided for punishment if a violation occurred. If it created a regulatory offence, as opposed to a criminal one, the burden of proof required to convict the violator was to be less demanding. In legal parlance, the issue was whether the offence described a malum in se, that is, an intrinsically bad act and therefore a crime, or a malum prohibitum, a wrongful, but not so bad, act and therefore the proper subject of administrative control. The use of that kind of language suggests that courts will know a true crime when they see one. This is untrue. The Supreme Court in Vasil, having been asked to say how it defined a crime, put in a valiant effort before it threw up its hands. It fretfully held that, when a law creates an offence and it attracts a penalty when a violation occurs, the offence will be a criminal one if it is written into the Criminal Code. This attempt at definition is bereft of persuasive logic. How was it decided that the conduct should or should not be in the Criminal Code? Yet, unsatisfying as it is, many observers think the Supreme Court of Canada’s approach pretty well describes the state of play when it comes to determining whether behaviour should be treated as a crime. Nils Christie avers:


Crime does not exist until the act has passed through some highly specialized meaning creating process and, in the core case, ended up as occurrences certified by a penal law judge as the particular type of unwanted acts called crime. Crime is one, but only one, among the numerous ways of classifying deplorable conduct.34



Viewed in this way, classifying conduct as criminal is a descriptive exercise, rather than a normative one. From time to time, highly placed judges acknowledge the lack of principle governing the task. In a decision called Proprietary Articles Trade Association v. Attorney-General (Canada), one of the common law’s luminaries, Lord Atkin, wrote:


the criminal quality of an act cannot be discerned by intuition; nor can it be discovered by reference to any standard but one: Is the act prohibited with penal consequences?35



This says that it is the kinds of processes selected to deal with conduct that speak to what view we have taken of conduct. Perhaps this is why, in public discourse, it is the nature of the processes used to deal with the infliction of harms that attracts attention. It underscores the importance that is to be attached to harm-causing conduct. Popular culture and the media convey the significance and fascination of the procedural rules—the presumption of a charged person’s innocence, her right to remain silent, the lack of any requirement of the charged person to prove anything, the need for police and prosecutors to establish reasonable grounds for searches and seizures, the onus on the state/prosecution to be fair to suspects and to give all necessary information and cautions, the state’s duty to bear and meet a hefty burden of proof—all these requirements are known to give criminal law its distinctiveness.36 If those processes and rules are invoked, it signifies that the harm-causing conduct by the charged person is assumed to be criminal. This tends to ward off questions about how it was determined that these processes and rules should be applied, that is, about how it was determined that particular conduct should be criminalized in the first place.

Thus far the argument is that the initial decision as to whether to deem particular conduct to be a crime appears to be a variant of what I have chosen to call the technique of categorization used by law, that is, of the practice of politics hiding under a legal veil. It does not jibe with law’s claim that it is based on liberal principles and the application of rational criteria. Unsurprisingly, vigorous rejections of the above analysis are proffered.

Central to these counter-arguments is that, while there may be grey areas, there is a principled approach to the definition of crime. One major claim is that law and morality are closely linked in a liberal polity. One of the consequences of this linkage is that, given the gravity of being labelled a criminal, conduct should not be classified as criminal if it is not immoral. Of course, it is not every immoral act that is to be criminal. It must be, in the well-known formulation of Lord Devlin, conduct that fills us, as reasonable members of a society with shared values and norms, with “intolerance, indignation and disgust.” If this could be said to be a firm guideline, it could be maintained that there is a normative approach to defining criminality, one that is principled and allows rules with rational criteria to be developed. But there is little that is firm about the Devlin approach.37

Moral attitudes are continuously pushed and pulled by changing social, political, economic, and cultural factors; they are being moulded and shaped even as they seem embedded. It is not easy to be sure what, at any one moment, the shared morality of society is. To base law-making on a view of what a reasonable person views as morally right and wrong is, at the very least, problematic. It may be safe enough to aver that killing (when not defending oneself or provoked in some extreme manner or not ordered to kill by the state), physically assaulting others, and unauthorized taking will be held to be reprehensible by reasonable persons at all times. Beyond that, things get tricky. After all, the legal moralist position is that only conduct that deeply offends the mythical reasonable person should be criminalized. Some immoral acts should be treated as vices rather than crimes because, while they trouble us, they do not profoundly disturb us.38 Very quickly a contested terrain comes into view and nuances evolve to deal with the definitional difficulties.

There are those who, wanting to confine the reach of criminal law, argue that only immoral acts that lead to harm of individuals and their property should be considered candidates for criminalization. Others plausibly contend that criminal law should be used to stop people from harming themselves; others go further and suggest that it might be deployed to help people develop a better moral character. Each one of these ways of linking morality to criminality will mean different things to their advocates. To put it politely, when it comes to determining what a crime is, liberal moralism provides a rather elastic framework. Compare, for example, the tolerance shown to the manufacture, sale, and consumption of tobacco, alcohol, sugar, and coffee with the vigorous campaigns to persecute and prosecute the manufacture, sale, and consumption of heroin, cocaine, crack, and ecstasy. Very little is written in stone; very little appears to be principled. The push and pull of populism is manifested by the current debates in many jurisdictions about whether, and if so, how, to legalize the sale, possession, and use of marijuana. There is controversy as to whether the possession of any prohibited drug intended for personal use should be seen as a permissible lifestyle choice or as conduct that reveals character flaws that society must outlaw. Similarly, the sexual preferences and practices of individuals will be tolerated by some as personal biological traits and choices or as mere inoffensive vices, while other segments of the public and law-makers will insist on their criminalization. The emotional debates as to whether assisted suicide should be decriminalized or as to whether a woman’s decision to have an abortion should be stigmatized as a crime are addressed and determined differently in Anglo-American jurisdictions, even as they share an understanding of the fundamental principles of common law. This reflects the debates within the debates about the meanings of shared morality, about the nature of the needed connection between moral norms, harms, and criminal law in a liberal polity.

By now it should be hard not to have some sympathy for those charged with defining criminality. Vapid as judges may be when they say a crime is an act that is prohibited by the Criminal Code and/or attracts certain processes inapposite to non-criminal behaviours, it is easy to see why they cannot be confident that any one breach of an alleged moral standard that causes harm should rightfully be determined to be a crime. It is a morass. Unsurprisingly, some theorists, as Hart did during his debate with Devlin, argue that criminal law should not be seen primarily as a means to enforce morality. The contention is that harm and the prevention of harm is central to the issue of when to proscribe conduct; its inherent nature as seriously immoral, mildly immoral, or moral is a secondary matter. Laws criminalizing behaviour, then, are to be promulgated in the public’s interest in security, safety, and the general well-being of citizens. These advocates, therefore, would label a declared offence to be a criminal one, even if it was not found in a code or set of laws labelled “criminal law.” One of the doyens of English criminal law, Glanville Williams, writing about the sphere of the supposedly non-criminal regulatory laws, noted that “one might have thought it impossible for any judge to hold an offence carrying a possible prison sentence is not criminal in any sense.”39 But it is well known that judges, policy-makers, and law-makers do draw distinctions between such laws and true criminal laws. Characterized as being tools to regulate to-be-welcomed behaviours, violations of regulatory laws that attract penalties are not to be seen as so offensive to our shared value system that they merit the stigmatization that criminalization of violators brings; nor does the state need to be so seriously fettered when enacting regulations as its use of its coercive powers in those cases will not impose its moral imperatives on free individuals.

Seemingly, there are no a priori principles that help determine into which category of law any such conduct-controlling provisions imposing penalties should be slotted. The elasticity, the lack of any overriding principle, allows conduct to be subjected either to regulatory/administrative law or to true criminal law control. Complicating the task of classification is the fact that, once a rule is passed to prevent harm, it may become immoral to violate the standard set by that rule. It will be seen as immoral, in part because obedience to a properly enacted law is seen as a moral imperative, and in part because, once conduct is forbidden, the public may come to see a violation as a breach of agreed-upon values; for example, the use of a newly proscribed drug quickly comes to be seen as immoral. It is very difficult, then, to say how we decide that conduct should be classified as criminal. Morality and harm prevention are linked in unspecified ways; resort to Latin tags such as malum in se or malum prohibitum may make the task seem scientific, but they are in fact substitutes for reasoning.

This all-too-crude sketch of some of the parameters of the debates that have preoccupied some of our most sagacious philosophers, lawyers, criminologists, and other social scientists should suffice to make one point.40 Neither legal moralism nor the prevention of harm, nor any unspecifiable combination of morality and harm, is all that satisfactory as a determinant of what conduct should be categorized as criminal. In our context here, this indeterminacy, this understanding that we do not have much of a handle as to what constitutes criminal conduct, makes it hard to maintain the bald assertion that corporate capitalism, as a regime, is criminal in nature. But some of that difficulty disappears if we shift the emphasis away from the hard-to-pin-down shared moral values of society or the protection of public welfare as the bases for criminalization to another element central to law’s political project: the maintenance of the liberty of the individual.

Law is to safeguard the autonomy we all are presumed to have as de jure equal sovereign actors. Law wants each of us to be allowed to do our own thing. It encourages initiative, especially if it is aimed at maintaining or enriching ourselves. This freedom (note the word: it speaks of liberty, a sphere of non-coercion) to act and think as we choose is constrained by the fact that such action may impair the scope of others from engaging in similar, but competing, ways. Law must balance our interest in advancing our own absolute autonomy against that of equal others doing likewise. Some coercions by one sovereign actor of another are always treated as crimes because they violate the sacrosanct autonomy of individuals. Thus homicide, robbery, rape, burglary, and embezzlement all involve the use of force against the person, the taking by direct force or by stealthy fraudulent means. While it is persuasive enough to think of these acts as criminal ones because they offend the mythical reasonable person’s view of our moral values or cause unacceptable harm, they are also behaviours that interfere with the liberty of the victims. Each of these acts takes away the victim’s autonomy. It does so by coercion and coercive takings. There are many other circumstances in which this occurs.

Much of the remainder of this discussion shows how many of corporate capitalism’s “normal” practices flout the anti-coercion spirit of liberal law. They are, it is argued, putatively criminal in nature, even if the current technical requirements of criminal law might make prosecution difficult. Worse, law positively assists this undermining of individual autonomy without it being established that the public interest justifies it in doing so. The burden of the argument here, then, is that liberal law normalizes illiberal practices by relying on a series of arguments and assumptions that it hides from view. The hiding is necessary because law’s self-proclaimed values are being negated by its tolerance of daily coercions.

Let me return here to the comparison made between the mugger who menaced another person and the employer who negotiated with workers who wanted to breathe safely. It is only if we assume that the mugger was behaving coercively and the employer non-coercively that the two intended takings of another’s well-being, the attacks on their autonomy, could be categorized differently, one as a crime, the other as normal behaviour. The lack of consent in the first case and a grant of consent in the second is assumed. It is, on its face and as I will establish below, an implausible assumption to make. If assumptions of this kind are stared down, capitalists and their corporations will have to rely on empirical claims to justify the privileged treatment they get under law. They will have to prove that the harms they inflict by their coercion of others, unlike those inflicted by the muggers of the world, are “worth it.” In that setting, a different kind of politics, one that has not been legally laundered, becomes possible. I will now move on to point to the kinds of assumptions and twists and turns that are made to allow liberal law to pretend that, in a corporate capitalist society, it is only outliers, a few bad apples, who spoil the barrel filled with apples that respect the sovereignty and autonomy of all individuals. Once these governing assumptions and contortions are identified, anti-capitalists may be better armed than they are. They should be enabled to make it much more difficult for capitalists and their corporate tools to justify themselves.

Coercion by means
of formal, directly
enforceable labour contracts

The work-for-wages relationship lies at the core of modern capitalism. Variously talented, but resourceless, members of the working class must sell themselves to those with resources, to would-be employers, in order to live.41 A central feature of a capitalist political economy is the grossly unequal division of the ownership of the means of production. Just now, this is obvious. Occupy Wall Street and Thomas Piketty’s timely book Capital in the Twenty-First Century have led even the most conventional of commentators to acknowledge that a few, a very few, have most of the world’s wealth.42 This imbalance gives the wealthy, among other powers, the potential to force those who need employment to acquiesce to their demands. This potential is exploited by employers, who are actively assisted by law.

The legal deal of the work-for-wages contract starts off with the assumption that the employer is entitled to retain the value produced by the workers it co-ordinates.43 This is portrayed as normal, as agreed to by the wage earners. This portrayal rests on a grossly fact-distorting assumption. It is so erroneous that law is forced to soften its impacts. It does so without ever admitting how inappropriate it is to make the assumption in the first place. It never rejects the assumption, putting workers behind the eight ball as their protections can be attacked. This is supported by another distortion of reality about the nature of the work-for-wages contract, namely, that the employment contract should be seen to be a variant of the ordinary commercial contract that allows a free market economy to flourish.

A commercial contract between a willing buyer and purchaser is treated by law as a voluntary one between sovereign individuals. The terms and conditions of the agreement should not be questioned by any outsider, not be second-guessed by anyone, not even a court. Sovereigns are free to negotiate whatever terms they like and, in the absence of fraud, duress, oppression, unconscionability, or any other “fraudlet” that would negate the consent to the agreement, the contract is to be enforced.44 It is assumed that workers (as the equivalent of sovereign sellers of a product) must have voluntarily consented to let employers, after they have paid workers an agreed sum, to take what those workers produce. The most cursory evaluation of the bases for this assumption brings its frailty into view.

In the commercial contract setting, the principals, the buyer and the seller, bargain about objects, money for goods and services. In a contract of employment, the buyer and seller, that is, the principals, are the employer and the employee. But the object of these principals’ contract is one of them: the employee, as a person, is the subject matter of the contract or, at least, part of her is. The seller of labour power is selling some of her capacities, her physical and intellectual abilities, her imagination, her dexterity, and so on, the many things that make her an individual, a sentient human being. Pretending that the employer has bargained to buy an object distinct from the person with whom the bargaining took place, and applying ordinary commercial contract thinking to such a bargain, has a perverse effect. Employers are given potential power to force their workers to use their capacities to suit the employers’ desires, just as they would be able to subject and bend any object they have bought from a willing seller to satisfy their personal whims. And liberal law, law that self-consciously claims to support the inherent equality of all human beings, deliberately and paradoxically gives employers an astonishing amount of help to reduce human traits to objects, to equipment to be disposed of as it suits them.

Every contract of employment, supposedly voluntarily entered into by workers, imposes a legally enforceable duty on workers to obey, a duty to exercise reasonable skill and care, a duty of good faith and loyalty. The worker is not to talk back, let alone rebel; the worker’s only goal is to serve her employer and its goals. This is deeply embedded in our supposedly liberal legal system. As Otto Kahn-Freund put it, the lawyer acknowledges that the hallmark of employment relationships is the element of subordination to which one party, the employee, is said to agree.45 Canada’s Task Force on Labour Relations baldly stated that a superior-inferior nexus is the distinguishing characteristic of the employment relationship.46 Even when workers can protect themselves better by having won the right to engage in collective bargaining (obviously a departure from the individual contract model), workers are required to obey all reasonable orders the employers issue. The notionally sovereign, autonomous workers are repeatedly and expressly told that the workplace is not a debating society.47 Coercion of individuals and appropriation of their product remain salient features of legally enforceable contracts of employment, even when laws are passed to alleviate the burdens imposed by its judicially developed doctrines.48

Force and taking—it is the norm. It is not hard to see this if law’s pretenses are unmasked. Take our illustrative mugger who threatens a person with force: the law is sanguine. He is a criminal. The employer who threatens a worker with wage loss if she insists on having clean lungs is treated, by means of a legal pretense, as merely negotiating terms and conditions of a contract (including those of safety at work) with another equally sovereign party. This is a momentous and absurd assumption. Yet, all occupational health and safety regulation begins with this premise, that is, with the initial thought that, whenever possible, safety at work should be left to bargaining between private (if unequal) actors. I will come back to this issue, but the implications are dire for workers. For the moment, I return to my claim that it is patently false to assert that workers enter voluntarily into contracts of employment. Workers have no choice about whether to sell their labour power; if they are lucky they can choose among some purchasing capitalists. They must sell parts of themselves. That is their only freedom, a freedom that is best described as a freedom they are forced to exercise, an oxymoronic idea if there ever was one. The emptiness of the pretense is neatly illustrated by C.B. MacPherson’s critique of Milton Friedman’s reification of the freedom of contract and of the consequent need to privilege market capitalism.49

The liberals’ need to use three-card trickery

Friedman favoured the market mechanism because he firmly believed that, as an economic system, self-seeking competing individuals would yield the most efficient use and allocation of a nation state’s assets and resources. But, for that goal to be achieved, it was imperative that no one individual should be coerced (especially not by the state) to use her talents and resources in any particular manner and that demands for goods and services reflected the choices of sovereign, unpressured individuals, certainly not those a state might prescribe for them. Freedom to choose is crucial to this model. Coercion from any source is the enemy. He offered a simple example: should a government deny a passport to a person, this would be a political restraint on that person’s freedom to move, a serious intervention with liberty; if the government, as part of its economic policy, prevents its citizens from taking currency overseas, it also interferes with people’s freedom to move. This time, it would be economic coercion that denied liberty. Friedman finds both political and economic coercion repellent. His preference for the market model does not just stem from its capacity to deliver economic efficiency but also, if its requirements are met, from its capacity to enhance the freedom of all individuals. This condemnation of coercion by a truly committed liberal supports the argument I am making that any kind of coercive behaviour is illiberal and criminal in nature. Thus, when it came to the work-for-wages sphere, pure liberals such as Friedman had a problem: they had to find that such arrangements were not in any way coercive. For them, it had to be the case that the market for labour power allows for individual choices of the kind that the idealized market model dictates. Friedman, therefore, had to see the owners of wealth and the wealthless would-be employees as equally sovereign actors. MacPherson shows that to do this, Friedman uses a sleight of thought, one intended to blind observers to the pro-market argument’s inherent flaws.

Friedman assumes that a would-be worker might belong to a family that could satisfy that family’s needs. If then one of them made a decision to enter into a contract of employment, she would do so because she thought it was a better way to use resources, not because she was forced to enter one. It would therefore lead to a voluntary agreement of the kind that an efficient market model requires. Rather drily, MacPherson remarks that Friedman’s postulates, (a) belonging to a group that (b) could provide for itself, rig the game. What if individuals do not belong to a group that is self-sufficient, that is, what if would-be workers did not belong to any fallback group that could and would (if necessary) provide for their needs? Then a choice to work for another would not be a free one as the needy person would have no other choice. Even before Occupy Wall Street or Piketty, inequality was there for all to see. MacPherson, acutely aware of this, of the on-the-ground fact of grossly unequal wealth distribution, concluded that, despite Friedman’s finesse, the market model, by its own (and Friedman’s) prescriptions, more often than not will lead to coercive employment relationships.

It is curious that so much effort has to be expended to make this point. It speaks to the powerful hold libertarian thinking has on our consciousness, a hold boosted by law’s support for this line of thinking. It is, and always has been, counterintuitive to believe that employers and employees meet on a level playing field. For instance, in 1911, Justice Higgins, the architect of Australia’s early capital/labour relations adjustment system and a member of the High Court of Australia, that is, a highly influential professional dedicated to the maintenance and perpetuation of capitalism, wrote that intervention with the freedom of contract doctrine was morally mandated:


The power of the employer to withhold bread is a much more effective weapon than the power of the employee to refuse labour. Freedom of contract under such circumstances is surely misnamed; it should rather be called despotism in contract … the worker is in the same position as Esau, when he surrendered his birthright for a square meal, or as a traveller, when he had to give up his money to a highway man for the privilege of life.50



Workers’ initial fights to roll back coercive property/contract rules

Unsurprisingly, workers resisted the legal gift of free contract-making as it was offered from the eighteenth century onwards. A.H. Ruegg has documented how they fought to have their terms and conditions set by the top-down mechanisms established by the sixteenth-century Statute of Apprentices, ungenerous and disrespectful of human dignity as they were.51 It was well understood by workers and their allies that the supposedly liberty-enhancing right to enter into free contracts was, in the capital-labour setting, not so freedom enhancing. Rather, it provided the employing class with a tool to have oppressive terms and conditions enforced by courts. Thus it was that, while the judiciary was devoted to the project of making voluntary agreement-making a central construct of a liberal capitalist economy, it came under pressure as it developed its contract doctrines. The judges became aware that their pure contract doctrines would involve them in upholding some very unappetizing agreements between employers and workers. The courts, in their own interest as well as that of the potentially oppressed, had to ensure that such agreements did not become too oppressive, too onerous for workers. One court put it as follows:


The law of England allows a man to contract for his labour, or allows himself to place himself in the service of a master, but it does not allow him to attach to his contract of service any servile incidents—any element of servitude as distinguished from service.52



Similarly, the Thirteenth Amendment to the U.S. Constitution not only bans slavery, which manifestly is not a relationship based on voluntariness, but also prohibits an apparent agreement between free individuals that leads to “involuntary servitude.”53 A choice between service and servility, between servitude and acceptable subjugation, is to be made. Some finessing is necessitated. This kind of nuancing is, as modern tax-minimization practices demonstrate, something lawyers pride themselves on doing very well. But clever though it often is, the finessing is not always convincing. Certainly not in the capital-labour sphere.

Judiciary’s stubborn reinforcement of coercive tendencies

Those who have to decide whether a particular employment relationship involves terms that are unacceptably coercive, that is, that constitute servile incidents or denote the creation of involuntary servitude, have been given no criteria that objectively, scientifically, will help them answer this question. This forced courts to make choices, to make political decisions. Over time, as is the wont of legal methodology, these political decisions have come to be treated as unchallengeable precedents that are now followed by judges as if they are not political in nature. They look like principles that can now be applied without risking accusations of bias. But the so-called principles now governing labour relations rest on concepts and an ideology tied to an anti-liberal political philosophy.

To be specific: the duties, the duty to obey, to exercise all reasonable skill, to be loyal and of good faith, that is, to put the worker’s interest below that of the employer’s, are designed to give employers the capacity to transliterate the intangibles they have bought, the intellectual, emotional, and physical abilities of the workers, into value for the employer. The judicial cant is that, unless there is something explicitly to the contrary, it has been legally established that workers always agree to these terms of employment. But the legal decisions courts are relying on should have no place in a liberal polity or a market economy. Those earlier decisions laying down terms of employment ruled a feudal society, a society where, by definition, the parties to work arrangements were masters and serfs. The latter’s employment conditions were characterized by servility. They constituted involuntary servitude. They were not, and were not seen as, conditions agreed to between equally sovereign individuals.54 Today, arrestingly, the courts no longer see these oppressive conditions—the duty to obey, and so on, that date their ancestry back to feudal days—as incidents that make a contract obnoxious because it is servile. This is, to say the least, handy for wealth owners.

The helping hand came from a judiciary committed to the promotion of contract-making as a public good.55 The law the courts eventually crafted in the employment sphere holds itself out as favouring liberal ideas and ideals at the same time as it maintains anti-liberal, pre-contractual precepts. It proclaims voluntariness and allows coercion. To a liberal theorist, in contrast to a feudal landlord or a capitalist cheerleader, this use of legal force to empower employers should be troubling.

Another example of the simultaneous adoration of the liberty involved in voluntary contract-making and permitted degradation of sovereign individuals is furnished by the judiciary’s translation of an old criminal action resting on feudal principles into an actionable tort in post-feudal times. For centuries, it was legally prohibited for a master to entice a servant (note the label!) to come to work for him while he was still bound to serve another master. It was seen as taking away valuable property. This made less sense, of course, when workers began to enter into free contracts with employers. Yet, the courts decided to adapt the feudal safeguard to help employers out. They gave an employer the right to bring a civil action, not a criminal prosecution, that is, a tort action, against anyone who induced its employee to break her contract of employment with it. It was not as if the employer would have been without a remedy if this tort had not been grafted into the fabric of contract law. After all, the employer could have brought an action for breach of contract against its defecting employee. But the remodelling of the old crime was designed to be an additional protection for employers. The fact that the feudal idea has been transliterated into an actionable tort (a legal wrong known as inducement of a breach of contract) strongly suggests that the courts still perceive the supposedly emancipated free contracting worker, at last in part, to belong (like a chattel) to the employer. This idea should repel true liberals. It makes sense, however, if we remember the oft-ignored fact that the worker has sold part of herself, alienated it from herself as she might have a piece of clothing she had sold.56

This schizophrenia (freedom of contract good, some coercion in contract also good) is highlighted by the development of the tort of intimidation. As workers won some statutory protection against the tort of inducement of breach of contract, courts set out to dilute this democratic attack on the purity of contract. Thus it was that in the infamous decision in Rookes v. Barnard,57 it was held that, even if no action could now be brought for inducing a breach of contract, the threat to breach a contract (here the threat of a strike should the employer refuse to get rid of a non-union employee) would be actionable. The rationale for this startling view was that a threat to break a contract was akin to an act of violence and, therefore, had to be enjoined. Here we have it: a contract entered into by autonomous sovereign individuals is so sacrosanct that it must be defended by the courts at any cost, in much the same way as courts are determined to protect the physical integrity of an individual from assault. But, when that contract is a contract of employment, it is acceptable for the same advocates of free sovereign choices to impose some conditions, such as that of obedience, to which no self-respecting autonomous individual would agree. It is even implicitly acceptable for the law to characterize a supposed autonomous worker as a piece of property whose unauthorized taking is a legal wrong, a sort of theft.

Workers unionize to offset tenets of private property / contract

Over time, courts looked more to the form of the agreement (Was it made earnestly between two de jure sovereign individuals?) than to its contents to determine whether to treat it as an enforceable contract of employment. From a liberal philosophical perspective, this made sense. Liberalism does not care about outcomes as much as it does about the processes of attaining outcomes. It ignores the starting points of the parties to an agreement. All that matters is their legal capacity to enter into an agreement.58 Given the perennial inequality of wealth distribution, this proved inimical to workers.

Political struggles to change the balance of economic power were inevitable. This led to legislative interventions to “even up” the bargaining game. We now allow some unionization; we now provide some legislated standards if workers cannot win socially acceptable terms by their own free and voluntary deal-making. The scope and kind of these protections wax and wane as political and economic fortunes change. When wins are recorded, they are significant worker-friendly add-ons to what unmodified employer-favouring law offers. But because they are add-ons, many of the legislative gains made by the working class are impermanent. The essentially coercive nature of employment remains intact.

Still, the fact that there have been many reforms, that is, many interferences with free contract-making, may suggest to some that the continued significance of the ideological and instrumental impacts of the individual contract of employment is overstated in the argument presented here. To many observers, the contention that workers are making autonomous choices when entering employment contracts holds up because, in the advanced economies where Anglo-American laws rule, many of us (after 180 or so years of fierce struggles) have some protections against the legalized right of employers to use their wealth as a bludgeon. It is fair to say that the modernized employment relationship looks more benign than it did, but this may only mean that its coercive nature is more insidious, less easily seen. This may make matters worse, as Oscar Wilde suggested:


Disobedience, in the eyes of anyone who has read history, is man’s original virtue. It is through disobedience that progress has been made, through disobedience and rebellion….

Authority degrades those who exercise it, and degrades those over whom it is exercised. When it is violently, grossly, and cruelly used, it produces a good effect, by creating, or at any rate bringing out the spirit of revolt and individualism that is to kill it. When it is used with a certain amount of kindness, and accompanied by prizes and rewards, it is dreadfully demoralizing. People, in that case, are less conscious of the horrible pressure that is being put on them, and so go through their lives in a sort of coarse comfort, like petted animals, without ever realizing that they are probably thinking other people’s thoughts, living by other people’s standards, wearing practically what one may call other people’s second-hand clothes, and never being themselves for a single moment.… And authority, by bribing people to conform, produces a very gross kind of barbarism amongst us.59



The fact is that law maintains the basis for a deeply unequal relationship between employers and workers, even when this is sugar-coated by contingent gains made by the working class. Capitalists and their corporations profit enormously from the retention of the doctrines, ideology, and principles individual contract of employment law provides as a starting point for all capital-labour relationships. It enables them to constrain and, in good times (for them), to dismantle workers’ political gains. Here they are aided by the enormous disparities in wealth that law tolerates and maintains.

The more would-be employers can force non–wealth owners to compete for scarce jobs with others as individuals, the more they can exploit their workers, the more of the value the workers produce can be taken from them by those employers/capitalists. Capitalists have a stake in preventing workers from defending themselves by forming anti-competitive unions. Capitalists oppose the state when it tries to relieve the plight of workers and would-be workers; they instinctively oppose unemployment benefits, decent minimum wages legislation, costly health and safety measures, social security, and so on. In the last two decades or so, employers in the more mature liberal capitalist economies have been able to turn the clock back and overturn many of these legislative hindrances to their insatiable drive for profits. The bargaining power and social wage of workers has been seriously eroded.60 Paradoxically, just now, even in mature capitalist economies, the (conceptually flawed) assertion that employment contracts are voluntary agreements between equals is harder to maintain than it has been for a long time.61

Employers fight to retain advantages

Employers’ drive to isolate and thereby subjugate workers, their drive to coerce workers in order to take from them, is made glaringly obvious by the growth of special labour zones that go by names such as Maquiladoras, Special Economic Zones, and Export Processing Zones. David Whyte has noted that the literature shows that, globally, there may be as many five thousand such special spheres employing some forty-three million workers.62 They are geographical locales carved out by states seeking capital investment. The scheme is to entice employers to set up their production in a cheaper setting, one not bound by soft-hearted social democratic welfare requirements. The employers are provided with subsidies, anything from relief from taxation and excise imposts; to free, or very cheap, water, electricity, and land; to the suspension of certain labour protections applicable in the employers’ home jurisdictions (such as limits on the length of the working day, provision for overtime pay, legislated minimum wages, health and safety protections). The desire to take by economic force could not be more directly, more crassly flaunted. It is all reminiscent of the bad old colonial days when companies had their governments and armies apply different (and harsher) laws to the peoples they were dispossessing, while enjoying the benefits of law and its liberal rule of law for themselves. David Korten, writing about the privateers who, armed with legal immunity granted by a king, subjugated and raided foreign parts of the world, described these outfits as


the forerunners of contemporary publicly traded limited liability corporations … legally sanctioned and protected crime syndicates with private armies and navies backed by a mandate from their home governments to extort tribute, expropriate land and other wealth, monopolize markets, trade slaves, deal drugs, and profit from financial scams.63



The parallels are hard to ignore. Perhaps even more directly pertinent to the argument here, note Robert Myles’s reproduction of an official memorandum written by Lord Hawick, Under Secretary of State for the Colonies in 1832:


The great problem to be solved in drawing up any plan for the emancipation of the slaves in our Colonies, is to devise some means of inducing them when relieved from the fear of the Driver and his whip, to undergo the regular and continuous labour which is indispensable to carrying on the production of Sugar.… I think it would be greatly for the real happiness of the Negroes themselves, if the facility of acquiring land could be so far restricted as to prevent them, on the abolition of slavery, from abandoning the habits of regular industry. Accordingly, it is to the imposition of a considerable tax upon land that I chiefly look for the means of enabling the planter to continue his business when emancipation shall have taken place.64



This passage underscores the point that not only was it always understood that working for a living involves coercion, it was often overt public policy to enable owners of wealth to coerce and dispossess those without any resources except their bodies and minds. These days, capitalism, claiming that its workings dovetail with liberal philosophical and economic precepts, presents itself as more enlightened. Its cheerleaders would, if asked, agree with most of us that the way things were done (by royally encouraged privateers or colonial offices) in the bad old days was wrong, that it now would be seen as crude criminal behaviour. Yet, as the uses made of special zones demonstrate, venal, forcible taking from vulnerable “others” by some of our most highly reputed entrepreneurs is making something of a comeback, if not quite in the same guise.65

The oppressions are the outcomes of contracts concluded in special settings. The workers, the supposedly sovereign individuals who have entered into these contracts, have not done so voluntarily, at least, not in the sense that liberals would like that word to be understood.66 But law has taught us that we should only challenge the validity of contracts that have been concluded in accordance with law’s formal requirements in extreme cases of malfunctions. This starting position allows coercing capitalists in these special economic zones to argue that, upsetting as it might be, like tax minimizers, they are acting within the letter of the law. The practitioners of this brutal form of capitalist production are allowed to pretend that, as they cause unfortunate individuals to suffer illiberal servility, they are not the ones negating the shared values and norms of a liberal polity and its liberal laws.

A counter to the renewed coercions? Human rights

The impacts of this kind of legal formalism trouble those not bedazzled by “legal thinking.” B.R. Ambedkar, an Indian political activist and scholar, confronted by stark oppression in India, noted that “slavery does not merely mean a legalized form of subjection. It means a state of society in which some men are forced to accept from others the purposes which control their conduct. The condition obtains even where there is no slavery in the legal sense.”67 But this brute sanity is no match, it seems, for Anglo-American law’s power to legitimate the reprehensible. This disconnect between popular sensibilities and law has led to a movement to outflank the logic of domestic property and contract laws that do so much to defend capitalism within a liberal polity. Activists and scholars are reaching out for the institutions and instruments of international human rights.

Their contention is that there are some values and norms that transcend jurisdictional boundaries, histories, and cultures and that serious attacks on them of the kind described above are to be classified as unacceptable wrongs, regardless of their apparent legality. Being forced to work in abysmal conditions or exposed to serious risks to life and limb, the exploitation of defenceless children, the debilitation of environments, the dispossession from land to make way for miners and oil explorers and the oft-associated destruction of natural and cultural environments all are portrayed as frontal assaults on fundamental human entitlements that cannot be waived by formal contractual arrangements or even domestic properly procedurally enacted laws. There is considerable debate about the efficacy and reach of this kind of response to harm-causing conduct,68 but its invocation suggests that much of the corporate conduct that attracts this kind of response is perceived to be of a kind that could, and often does, impel the indignation, disgust, and intolerance in a reasonable person that, in our domestic settings, lead us to categorize the behaviour as criminal in nature. It is the use of coercion by one party against the other that is being deemed a violation of a human right, and the many manifestations of such abuses of economic power by corporate capitalism strongly suggest that its ravenous appetite to accumulate knows only the bounds we manage to put on it. Its impulses are predatory, criminal in nature. This is more visible than usual when the exploiters cannot claim that they have negotiated the oppressive terms with willing victims.

Cascading coercion—
not by contract but
by sheer economic power

The hold liberal law has on our imaginations is revealed by the fact that the argument that actionable human rights violations have occurred is easier to make when the alleged oppressor has no contract with the victims. Then contract law cannot play its ideological obstructionist role. In those situations, those who want better behaviour, a more ethical approach, feel more confident and meet with greater success as they challenge exploitation and coercion. There are many such situations, pointing to the cleverness of the employing class and to its unceasing desire to get more for its buck.

Profit-seeking capitalists and their corporations continuously find novel ways to use their power to accumulate, even as they degrade the autonomy of others. While they are more than happy to take advantage of the fact that the terms of voluntary contract-making should not be second-guessed, they are equally content to hide behind the fact that they are not directly using their contract-making powers. It suits them just as well to pretend (here is that word again) that any benefits they get from the oppression of others are not due to any direct legal coercion by them. Large corporations, such as Wal-Mart or Disney, can force legions of small suppliers who need their custom to compete fiercely for their right to supply them.69 The behemoths find suppliers in impoverished countries where workers are desperate and labour and environmental protections are minimal. The outcome is inevitable: those who work for these suppliers are treated miserably. There is coercion locally, on behalf of and impelled by capitalists and their corporations in the geographically faraway advanced economic parts of the world. In the absence of formal legal relations between “our” corporations and the “foreign” victims, law, including criminal law, is not readily available when seeking to put the brakes on these giant exploiters. Imagination and difficult political and legal gyrations are needed to hold these harm-inflicting entrepreneurial practices accountable to our supposedly shared norms and values.

Unsurprisingly (and tellingly, given the claim made about the nature of capitalism), this makes this kind of risk-shifting mode of production attractive to our capitalists and their corporations. Cascading coercion has become a norm of capitalism. The public is becoming increasingly aware of how highly reputed businesses and business leaders, not fly-by-night operators, use their power to oppress people in need, exacting a terrible toll. A few for instances should do. The Rana Plaza building collapse in Bangladesh was worldwide news. The list of retailers who profited from the Rana factory’s output by hungry suppliers is a who’s who of major merchants. Recently, the International Labor Rights Forum has called on people to boycott the major Swedish clothing chain H & M. It wants the consuming public to pressure the retailing chain to develop safeguards that will stop it from selling clothing that it knows to have been made with cotton sourced from fields on which some two million enslaved children in Uzbekistan work.70 The Pulitzer Center has reported that the Democratic Republic of Congo uses its powers to force children to dig for columbite and tantalum, the elements needed to produce coltan, a product essential to the working of laptops and smartphones. Carl Gibson, summarizing the Pulitzer Center report, notes that children as young as thirteen, earning less than two dollars a day, work without rudimentary safety protections and that some die from sheer exhaustion because the conditions of work are brutal. He goes on: “Multinational corporations like Apple, Samsung, Dell, and HP all depend on the Congolese mining … as 80% of the world’s coltan supply comes from the region … the children have no option … school is beyond the financial means of ordinary Congolese families.”71

The abuses of power presented here are offered as instances of attacks on freedoms of the individuals, as denials of autonomy and, therefore, as anti-liberal, as human rights violations, as potentially criminal conduct. This characterization becomes all the more plausible because much of the conduct also offends a reasonable person’s sense of our shared values and norms, much as is the case when a murder or sexual assault takes away the liberty of an individual. In the cases of special production and supply chain exploitations discussed above, there is a recognition by the consuming public that the satisfaction of its (often manufactured) desires have led to unacceptable uses of force, that they are being made party to coercion and wrongful appropriations. It turns their stomachs. The proof is in the eating of the pudding. After the much-publicized Rana Plaza collapse, major retailers in Europe and in North America felt it necessary to develop protocols,72 undertaking that they would set up schemes to ensure that their suppliers and outsourced manufacturing contractors abided by some more acceptable standards. They did so because they realized there might be a backlash by angered, morally offended consumers and, even worse, by bandwagon-joining reforming legislative bodies. In short, they acknowledged that they were perceived as having acted contrary to the shared social value system, as having offended against our sense of morality.

Why not call such behaviour a crime? Earlier on, it was noted that a constraint on characterizing behaviour as criminal is the notion that it ought to be sufficiently immoral. These assaults on the autonomy of individuals, on the core of liberalism, could easily be cast as conduct that fills the reasonable person with indignation, with disgust, to be intolerable to her. After all, it is this kind of exploitation that led Pope Francis to label contemporary capitalism a “subtle dictatorship.”73 Indeed, it is not that subtle: the examples used in this section are the outcomes of deliberate legal manipulation and should be eschewed by liberal law. Are these assaults on autonomy, these blows to our supposedly shared value system any less criminal because the H & Ms, Apples, Samsungs, Dells, and HPs can pretend that the exploitation of the vulnerable, from which they happily profit, is not connected to them by formalized legal links? Does anyone—except lawyers and other servile functionaries of capitalism—believe that these large capitalists, respected by governments, opinion moulders, and stock exchanges, do not go out of their way, indeed scour the world, to find the cheapest way to produce goods and services even if this inevitably means the savage repression and injuring of thousands of needy people?74 Should these giant corporations, whose use of market power amounts to a coercive use of force to enable them to appropriate a larger share of the socially produced wealth, not be held responsible for the inevitable impacts on the physical, emotional, and cultural welfare of countless others? How truly different are these behaviours, in conceptual terms, to a street mugging?

A common reaction to the outcomes of direct and indirect contract-based coercion by large corporations is that the behaviours that lead to them are at variance with the way we are taught to, and desire to, behave. There is a growing danger that a sentiment that much of ordinary profit-mazimization is criminal in nature is likely to be more convincing to more and more people. Corporate capitalism’s cheerleaders are ready with a defence. It is that all these coercions and their outcomes, from the more indirect and somewhat less expected harms to the more direct and blatantly likely injuries, are inevitable companions to a system that serves the overall public interest. But where is their evidence? Where is the case made for this, either in theoretical or empirical terms? The next sections examine the credibility of this frequently mouthed defence.

The legal neutering
of risk and assaults
on autonomy

In a liberal polity, the sovereign individual is king or queen. This meshes nicely with the needs of a market capitalist economy and helps legitimate it. In that kind of economy, the creation of overall welfare is left to the individuals’ pursuit of the private accumulation of socially produced wealth. Ignoring the fact that, in a large number of cases, the individuals are corporations, that is, functional collectivities, the picture painted is that individual wealth owners are best left to determine what they want to do with their wealth. They are to decide what to make, when to make it, where to make it, to whom to sell it, what kind of people and skills, equipment, and materials to employ, and so on. Sovereign, autonomous individuals are asked to take charge and to plan how they can enrich themselves. Proudly, this is called a business plan.

A business plan entails a calculation of risks. There are risks of loss for the entrepreneurs and there are also risks created for workers, the wider public, and the environment. If the risks for others can be foreseen and are still taken by the planners, it will be disingenuous for them to say that the materialization of the actually foreseen or reasonably foreseeable risks are fortuitous events, even if the particular way in which, and when, they occur, or the extent of the harm done, might not have been foreseen with precision. Only the specific circumstances of any one instance of the materialization of risk might properly be called a surprise, not the fact that it occurred. When these risks come home to roost, it is commonplace to refer to them as “accidents” or “spills,” suggesting that they are totally unexpected and most unfortunate outcomes of the natural and benign pursuit of the private accumulation of socially produced wealth. What is sought to be hidden by such language is that the assaults on individuals and their environments often are calculable and were not calculated. Business planners, that is, capitalists and their corporations, are in a position to affect the rate and level of harms to be inflicted.75 The better part of valour for them, therefore, would be not to pay overt attention to the risks created for others, establishing a sphere of plausible deniability. But in ethical terms, in moral terms, in terms of liberal ideals, such planned insouciance should not wash away the fact that there was an offence to our values; they had a real chance to take measures against practicably foreseeable risks. This ought to be discomfiting to the believers in the status quo.

The only plausible riposte is to argue that, in most cases, the business planners had not, in fact, turned their minds to the possibility of particular risks being created. But this begs the question: If other contingencies were considered, why not this one? Could it be because there is an implicit understanding that some risks to others can safely be disregarded, especially if no specific legal regulation has been enacted to consider those risks? Here it is to be acknowledged that regulations that constrain corporate profit-chasing activities do exist. But, as was argued when discussing the regulatory platforms that provide for legislatively enforceable collective bargaining and minimum standards machinery, those regulations only modify the fundamental structural relations, even when they are seen to be quite interventionist. They do not question the basic starting point, namely, that capitalists should be allowed, as a matter of principle, to ignore risks they create for others. Law has to interfere specifically to impose constraints on this “freedom.” It follows that capitalists remain entitled to dispute and use legal contrivances to avoid such (artificial) state-imposed restrictions on profit-maximization. This brings us back to square one: the assumption is that, unless law forbids the use of some process, equipment, or substance, it should be seen as a permitted activity, equipment, or substance. This creates tensions.

The discussion of the supply chain cases above demonstrated how practices that seem as natural to capitalists as breathing often do not jibe with popular sentiment. The social and political fuss around those cases shows that the wider public does expect serious consideration of the welfare of others, whether formal laws require it or not. They see this as being in line with the spirit of the legal system they have been taught to respect. What is being argued here is that law’s principles need to be distorted to treat any resulting harms of risk-ignoring business plans as unhappy outcomes that might need to be redressed but not treated as unacceptable anti-social conduct, not as conduct worthy of criminalization. Law justifies this sidestepping of punishment and stigmatization by relying on an empirically unproved claim.

Pragmatism, says the law, demands a trimming of the sails. But how is it to be determined that some things, some fetters, are impractical, while others are acceptable? By relying on capitalists and capitalist-favouring criteria, that is how. There is no question but that our liberal legal system shares capitalists’ self-serving claim that overall material welfare is best provided by leaving the task of generating wealth to the private sector. The built-in, almost theistic, belief is that selfishness leads to efficiency. Individual entrepreneurs are seen as virtuous, both by the entrepreneurs themselves and by law. We, the rest of us, should be grateful for the risks capitalists take with their wealth. These virtuous actors’ selfish endeavours should be facilitated rather than hindered. The devotees of market capitalism acknowledge—because it simply cannot be controverted—that law’s willingness to promote productive activities by private actors may lead to some regrettable results. After all, risks inhere in all productive activities, no matter who undertakes them. Any mixture of people, nature, equipment, materials, and technology creates dangers. This is a cross that, because of the asserted efficiency of the for-profit motive, we must learn to bear, until it gets way too heavy. Not all of the inevitable risks are to be eliminated, giving business planners a good deal of leeway when they set up and operate their profit-maximizing enterprises. Sadly, this means a price may have to be paid by workers, consumers of goods and services, communities, and our natural environments.

These are some of the steps in the logic that has allowed law to take us to where we are. When risks materialize, our first reaction should be that the harms should be seen as the unplanned outcomes of good behaviour, of innocent behaviour, engaged in by well-meaning (if greedy) actors. They are not to be blamed and almost certainly not to be punished, unless there is damning evidence requiring it. Similarly, the equipment, substances, materials, and technologies used in these benign activities should be considered innocent until proved otherwise. This is how we come to think of the mayhem and catastrophes that blight the lives of millions of people as “accidents” and “spills.” Take, say, those folk who came into contact with what was considered, by law- and policy-makers (but not by scientists!), to be innocent asbestos mining and processing; these “innocent” exposures have led to a toll that currently stands at a hundred thousand premature deaths worldwide per annum.76 Quite an accident. Or take the plight of those living along the shores of the Gulf of Mexico, where virtuous, welfare-creating drilling was planned and supported by government and, therefore, treated as benign; the impacts of just one major explosion and leaks has been horrendous (including eleven immediate deaths and many illnesses yet to be firmly linked to the contaminations of water and soil).77 Quite a spill.

This matter-of-fact characterization and legal treatment of horrendous calamities rests on a belief that capitalism is good for us and capitalists should pursue its agenda to the extent that law does not prohibit directly. The shared starting point of liberal law and capitalism to the effect that all productive activity entails risk is to be taken as a self-evident truth. We must bear the hurts stoically. But the starting point is only a truth if capitalism’s project is unchallenged. It should not be unquestioned: in capitalism, everything is upside-down; a perverse logic is allowed to govern our lives if it is not interrogated.

Productive undertakings are not risk-neutral. The nature of the risks depends on why and by whom the productive enterprise is initiated. In capitalism it is by capitalists to maximize profits. This includes keeping down costs by exploiting people and environments; it includes creating markets by creating wants, and refusing to produce to satisfy needs if this is likely to be unprofitable. Plainly, the capitalist economy creates risks for people and their environments that another political economy would not generate.

An easy example is furnished by Martin Shkreli’s abrasive responses to criticism of his firm when it raised the price of a potentially life-saving drug by 5,000 per cent. He argued that the company was not coercing anyone into anything. No one is forced to purchase its drug. This angered everyone within sight and hearing. Public ire is raised because we know that the brazen Shkreli makes capitalist sense, underscoring how, at its core, capitalism is at odds with our values and norms. What he was saying was that the company’s economic power to raise prices rested on its unchallengeable right to use its property as it saw fit. The need for its product, like a worker’s need for a job, did not render any ensuing contract coercive, certainly not criminal. But this case of oppression, unlike the routine work-for-wages contract, became notorious because the emotion-tugging facts made it clear to the public that the raw use of economic power was criminal in nature.78 Medical products and aids are life-enhancing and, therefore, we would like to think of them as equally available to all. For much of social history, this ideal was pursued. But, sometime during the twentieth century, on the basis of claims that it would be practical to give monopolies over formulas and techniques to profiteers to encourage them to innovate and invent, we have permitted access to medical products to be controlled by private owners.79 Access is now subject to market power; need is no longer the central criterion. To underscore how radical this is, note that Jonas Salk refused to take out a patent for the polio vaccine he developed, believing that it should belong to all people; similarly, the developer of the first synthetic malaria vaccine donated his patent, that is, his exclusive right to make himself truly rich, to the World Health Organization so that all who need the vaccine might have access to it.

It turns out, then, that the claim that universal pursuit of selfish goals by private actors will enure to the overall welfare of society and that therefore, on the whole, corporations are virtuous and positively contributing actors is a crude one. It only speaks to overall growth in monetary terms. The minuses are taken out of the equation. Some of the minuses are staggering economic and social harms, even as they are the product of activities that add considerably to growth in monetary terms.

Tobacco corporations meet a want (which they have created by successfully marketing and advertising an addictive product) that, in terms of overall benefit to society, has a deleterious impact (as shown by the fact that several governments had success in winning damage suits for losses incurred by increased medical spending on the industry’s victims). Asbestos producers and manufacturers continue to sell their toxic product to whosoever will buy it, knowing that it will cause debilitating diseases, painful early deaths, and great economic losses. Arms manufacturers are more than happy to sell their products to buyers who they know will use them to maim and kill many innocent people. Financial analysts question whether gun manufacturers are in a position to take advantage of the expected increase in demand after a mass killing in the U.S. so that they can better advise their clients as to whether to invest in the gun-makers’ equities, as everyone knows that mass shootings mean booming sales for gun manufacturers and retailers.80 All these capitalists’ profit-seeking activities add to their wealth and to overall monetary wealth, pluses as long as the negative impacts on society’s welfare are not deducted from the “bottom line.”

Law’s different definition of risk in non-capitalist spheres

Welfare in terms of what people need to be safe and healthy plays no special role, certainly not a central role, in the normal practices of capitalism. If the central goal of production was not profit but the satisfaction of needs rather than wants, that is, if it was to meet people’s essential necessities rather than their desires (inbred or stimulated), the business plan of producers (even if still private) would be quite different. Some of the principal needs to be satisfied by the productive activity would be the health and safety of the workers, of their communities, and of their physical and cultural environments. The balance between risk-creation and outcome would be totally different than it is under capitalism. There would still be injuries and harms, but they would be different both in kind and number: the rate and kinds of “accidents” and “spills” would be totally different.

Why would a legal system based on liberal principles not demand such an approach toward wealth creation? Why should it not reject the gross assumption that makes the life of capitalists and their corporations so easy, so legally blameless, even as they daily undermine the autonomy of individuals? Such a rejection would bring law in line with its claimed devotion to liberal values. If law encouraged producers who set out to provide needs rather than wants, if it did not leave goals to be determined by greedy, private accumulators, it could put the welfare and integrity of the prized individual on the highest pedestal. And it would do so directly, intentionally. Producers who did not take measures that showed they valued life and life-enhancing conditions by eliminating foreseeable harms would be considered to be engaged in unacceptable, anti-social behaviour, worthy of criminalization.81 Liberal law would not be distorted to serve capitalism’s project. To the public fed the maxims of neo-liberalism, this line of reasoning may seem far-fetched, yet it has resonance in some spheres of our legal system.

When the autonomy of an individual is assaulted by an actor who is not engaged in what is conventionally seen as a profit-seeking exercise by the appropriation of value produced by others, that is, is not engaged in a capitalist activity, law has little difficulty in applying the principle that anyone who fails to act with respect for the autonomy of others should be stigmatized and outed as anti-social. An example from daily life and familiar to students of criminal law 101 is offered to make the point.

A man drinks to excess and gets into his car. Singing to himself, thinking he is on a cloud rather than a busy road, he kills a pedestrian. He will be prosecuted for violations of various specific road regulations and, most likely, be prosecuted for a species of a more general law such as homicide, criminal negligence, manslaughter, or recklessly causing grievous bodily harm. Like any business planner, he will not have intended any harm to a particular person or to any person. In this sense, he had no animus, no criminal intent. But he will be adjudged to have acted criminally because he was indifferent to human welfare and life. He failed to do what a reasonable person is expected to do, namely, think about the consequences of drinking before he got into the car. In liberal terms, he failed in his duty to respect the autonomy, the liberty, the sovereignty of others. In a business planner’s case, the equivalent indifference would be the failure to plan for the welfare of others and that of their environments as they set up the business. Yet the notion that this failure in the private accumulation sphere to respect the autonomy, the liberty, the sovereignty of others is a potential crime appears not to be on the legal or the political agendas of the authorized knowers. It is not there because it is necessary to keep on thinking of selfish for-profit activities as virtuous, as mostly benign. If this was not the assumption, it would become logically necessary to engage in unwelcome interrogations as to whether capitalist relations of production might be just as offensive to our values and norms as gormless drinking drivers are presumed to be. Comparisons that push toward this kind of interrogation must be stopped in their tracks.

To underscore a theme that runs through this argument, note that labelling the drunk driver but not the business planner as a criminal is an upside-down result if the premise is that there need be evidence of a serious moral delinquency ere a crime can be said to be committed. The driver omitted to take care because he was stupid; the business planner omitted to take care to make it easier to make money. Who was the less ethical? Who was more criminal-like in traditional legal and liberal terms? Do the claimed, but unproved, overall benefits provided by business planners justify this apparent contradiction? The drunken driver not only imposed costs, but he also, like any capitalist, contributed to some growth in monetary wealth by using an automobile, buying alcohol, generating medical and legal activities, driving the insurance business, and so on. Is there an argument that, unlike in the drunk driver instance, the risk that is presented by a profit-seeking activity is rarely as obvious to the business planner as we take it to be to the drinking driver? The answer must be: sometimes this will be true, sometimes not, a not very comforting answer for those who make the argument that we should assume the virtuous nature of profit-maximizers as our starting point. Should a reasonably foreseeable risk not be on the planning agenda given the gravity of the harm it entails? Consider the way in which this kind of issue was discussed by Lisa Heinzerling in her work on ethics and environmental law.82

Law’s marginalization of established values and norms when capitalists create risks

Heinzerling lists a whole series of legal judicial pronouncements, legal decisions, decrees, and statutory enactments that support the proposition that the knowing killing of another is ethically wrong.83 The laws she uses to illustrate her point hold that an ethical wrong is committed not only by an actor who deliberately assaults another, but also by one who knows that there is a practical certainty of death when initiating her actions. Heinzerling relies on this reasoning to go on to argue that it does not make it any less a wrong if the defendant knew only that there was a statistical chance that someone would die.84 She would not excuse the business planner for a failure to meet this ethical standard simply because they had no animus toward, or knowledge of, the danger to a particular person. In ethical terms, when an individual aims his anger at another and kills, this is, more often than not, a crime of passion, something that Heinzerling adjudges to be less ethically troubling than a crime of dispassion, a label that is apposite to the capitalist’s business plan when it pays little attention, if any, to the practically foreseeable injury or death of some unknown persons or persons.

Some outcomes of law’s tolerance for capitalists’ risk-creation

Heinzerling does not conclude that this kind of ethical failure ought to lead to criminal convictions, but she believes that for-profit business planners should act as ethical agents. She bolsters her argument about the need to adopt an ethical approach by pointing to the harms that are likely to result from ethical lapses.85 She notes the extent of some of the actual harms caused by ethical inattention and records that unchecked, uncalculated, but checkable and calculable, impacts of for-profit activities, such as mining, mean that “fine particulates in the ambient air kill tens of thousands of people every year in the United States alone … 26% increase in premature deaths are attributed to fine-particulate air pollution … [and that] widely used chemicals such as vinyl chloride pose risks of lethal cancers and other diseases … greenhouse gases [also have grave impacts on health and welfare].”86

There are many similar data that strongly suggest that not taking precautions when there is a practically foreseeable certainty that harm will ensue inflicts a lot of injuries and environmental and other ills on society. Take, for instance, a summary compiled by David Whyte of the U.K. reports on the incidence of health and safety harms. His overview led him to conclude that


managements are responsible—and are legally liable—for the majority of deaths caused by working … we can say with little doubt that the minority of deaths caused by working can be regarded purely as “misfortunes” or “accidents” which were not avoidable … the majority of deaths at work do not result from “out of control” or haphazard circumstances, but are the result of decisions or non-decisions that could … be traced to the authors of those decisions. [emphases added]



The infliction of potentially foreseeable deaths and harms short of death by routinely exercised inattention,87 by failures to act as the ethics and morality espoused by an idealized liberal society dictate, is commonplace in capitalism. This should and does create legitimacy problems. To ward these off, a series of interconnected arguments are proffered by corporate capitalism’s defenders.

Justifications for special treatment of capitalists’ risk-creation

First, it is argued that if behaviour is not legally criminal, it should not be castigated. Ethical considerations are not a basis for interventions with capitalists’ endeavours. It is then averred, rightly, that most planning investors do not bear an animus toward any person or thing. They are focused on making their enterprise work. In this sense they have no intent to inflict harm or injury. A central ingredient of criminal law, it is argued, is absent. But technically, this is not all that convincing an argument, given the way in which we think about criminal law. It is a narrow view of the meaning given to intent in criminal law, as the drinking and driving example illustrates. And of course, it reflects a shallow view of the ethical and moral values that supposedly underpin the liberal legal system. A second argument is needed and provided.

Reliance is placed on the well-founded claim that the creed of individualism that anchors each of (a) capitalist relations of production, (b) the principles of the market, and (c) liberal law decrees that no one has a duty to act positively toward anyone else. Colourfully, Justice Deane, of the High Court of Australia, illustrated the principle as follows:


[B]oth priest and Levite ensured performance of any common law duty of care to the stricken traveller when, by crossing the road, they avoided any risk of throwing up dust in his wounds.88



This bald statement of the anti-human relationship between unconnected individuals sums up an essential aspect of both market capitalism and liberal law. It should, and does, shock our conscience. Criminal law 101 uses the example of a passerby who, not wanting to get his trouser cuffs wet, watches a baby drown in a twelve-centimetre-deep puddle of water. He has no duty to rescue the baby. A parent or guardian of the child or a police officer does have such a duty, and would be committing a crime if the child was left to drown.89 The non-imposition of a general duty to rescue dovetails with a political economy in which letting others starve if they have no resources and cannot sell their labour power, or letting them be deprived of a life-saving drug because the price is too high, are seen as neutral acts. It supports a starting point that tells business planners that they have no positive legal duty to do good over and above any already established legal duty. These business planners, therefore, have an incentive to ensure that any such specific legal requirements are kept to a minimum and have as little impact on them as it is politically feasible to ensure.

The example of the baby in the puddle never fails to horrify students. The lack of respect for life is as pointed as it can be; the ethical/moral lacuna in liberal law is a gaping cavity. Defenders of non-criminalization of the failure to think about others, therefore, cannot just rely on the lack of a duty to rescue. They reach out for yet another argument. This amounts to an acknowledgement that law should, and does, recognize the duty not to harm others and their environments (as opposed to act positively to advance their well-being), but that the scope and enforcement of any such negative duty should be left to be administered by the non-criminal sphere, by the machinery of a sphere where practical feasibility (in terms of market capitalist efficiency) can be taken into account and balanced against the value of life, human happiness, and our values and norms. It should therefore be left to civil law (tort law) and administrative law (regulatory laws) to define and patrol this malleable sphere of regulation. Criminal law should be eschewed. Liberal legal systems, in fact, do impose some duties on capitalists and their corporations to avoid the causation of harms (as opposed to duties to do good). They are found in a regime of laws called regulatory laws.

This argument used to defend the non-criminalization of heedless business planning is one, then, that does not flatly deny the existence of a possible duty to take the needs of others into account when chasing profits, but it is one which, if it is decided that there should be an obligation toward others, dilutes the consequences for the risk-creators when that duty is breached. It is an argument that postulates the need for, and then legitimates, trade-offs between, on the one hand, the enhancement of life and, on the other, money and the satisfaction of greed, a rather fraught ethical and moral stance.

This conscious attempt to classify a duty to take care as not criminal in nature is, of course, a prime example of the legal methodology that I called categorization above. It was argued there, and shown here, to be used by law-makers and interpreters to give an appearance of scientific evenhandedness, while it and they defend unarticulated assumptions that further the goals of capitalist relations of production, an exercise that requires unequal treatment of like behaviours. A web is spun.

Coercion: Statutory
regulations that
permit assaults on
individual autonomy

Rugged individualism and capitalism’s need for sacrifices

In form, regulatory laws resemble criminal laws. The central goals of criminal law (deterrence, retribution, and denunciation) are also the goals of regulatory regimes. Yet the perception sought to be created is that there is a huge gulf between these two categories of law. This is crucial to the legitimacy of capitalist activities.

Criminal laws proper are concerned with behaviours that must be stamped out (for example, murder, theft, sexual assaults) either because they are morally repugnant (murder and assault are attributable to anger, revenge, greed, and lust, unattractive values) or because they destroy the autonomy and liberty of individuals. Regulatory laws are not designed to deal with conduct that is thought of as anti-social. They set out to facilitate competitive profit-maximization. As we have seen, the central idea is that harms of some kind are inevitable and that, to satisfy our desire to have wealth generated for all by encouraging individuals to chase wealth for themselves, we must be and are assumed to be willing to sacrifice some of our bodies, lives, and ecology. The assumptions on which we base our regulatory laws embody the crass social Darwinism of John D. Rockefeller:


The American Beauty Rose can be produced in the splendor and fragrance which bring cheer to its beholder only by sacrificing the early buds which grow up around it.… This is not an evil tendency in business. It is merely the working-out of a law of Nature and a law of God.90



Underpinning the system of regulatory laws, then, is the same kind of thinking that leads to the problems that give rise to the need for regulation in the first place. To be specific, it assumes that it is acceptable for capitalists and their corporations to do some injury, to do some harm, to others and their life-enhancing environments. As a leading pro–free market, pro-capitalist legal academic, and now highly regarded judge, Richard Posner, observed:


Only the fanatic refuses to trade off lives for property, although the difficulty of valuing lives is a legitimate reason for weighing them heavily in the balance when only property values are in the other pan.91



The caution with which the sentence ends is important. It is hard to see how tolerance toward the infliction of some injury, of some harm, as a planned outcome of regulating laws, squares either with our notions of shared values or with the contention that it is not permitted to attack the sovereignty, the liberty, the physical integrity or the life-enhancing environment of another person. For such harm-causing activity not to be seen as criminal, it is crucial that it can be sanguinely said that it serves some tangible, measurable public purpose. Let us take another standard criminal law 101 example to see how we differentiate between conduct that we see as not serving the public weal and similar conduct that we do want to occur.

If a wealthy man approaches an impecunious person and offers him twenty dollars if he will only stand still while the rich man punches him in the nose, and the poor man agrees and takes the money, he may still call a police officer and stop the wealthy man from punching him. The law will say it is an invalid, unenforceable contract, a contract voided because of its moral turpitude. Liberal law, devoted to the autonomy of individuals, forbids us from voluntarily agreeing to an assault. This is why it is necessary for those who promote and engage in violent sports to get a legal permit. This gives an exemption to protagonists if they dole out violence within the parameters of the sport’s rules. If those limits are exceeded, criminal charges may be laid against the athletes who were too violent.92 It is plain that the activities are seen as intrinsically criminal in nature, at least in liberal and legal terms, but that the participants are given a free “get out of jail” card in order to let the game go on.

Legal regulation enacted to govern the normal undertakings of capitalists and their corporations resembles the granting of permits to boxers and hockey players: there, a certain amount of mayhem is to be allowed to make it possible for action to occur that the paying public wants to see. Like sporting events, the occasionally harm-inflicting profit-chasing activities are in the public interest and should be given a permit. Regulators of profit-seeking activities have anticipated, have foreseen, that there is a practical certainty of a certain number of “accidents” and “spills.” They are intent on lowering the risks, rarely on eliminating them completely. That is, regulations are enacted even as our legal authorities anticipate, indeed, believe with reasonable certainty, that harms will ensue even if the standards they have set are met.93 The only distinction between these entrepreneurs and boxers and hockey players is that they were not aiming at a particular person. In legal morality terms, to some this may make their actions less obviously reprehensible than planned violence against a chosen opponent in a sporting contest. But in terms of liberal law’s respect for the sacred nature of the autonomy of individuals, they also might be seen as worse violations. While the victim of permitted sporting violence may be said to have consented explicitly to harm inflicted within the rules of the sport,94 this is not obviously the case when a regulation permits violence to be inflicted on workers, on consumers, on communities, or on the environment.

To illustrate: one of the as-yet-unfulfilled ambitions of occupational health and safety regulators is to reduce the overall risk of injury or death in the workplace to 10 per cent. Imagine that a promoter invites sixty thousand people to watch a spectacle for free. To sweeten the offer, the invitees are told that they will be given a free hot dog. The only catch is that, at half-time, they have to remain in their seats while people with weapons will come out and randomly shoot six thousand of them, killing some, seriously wounding others, and inflicting minor injuries on others, lasting psychic injuries on a few, and mere scratches on the remaining victims. If they agree to that, they can keep the hot dog and watch the second half of the show—for free. How full would the stadium be? How many consenting people would attend? It is a bargain that few people with other options to recreate are likely to choose. But there always will be some, with a gambler’s instinct, who might do so. How would the law regard their choice? It is a bargain that liberal law should not, and would not, enforce because it is a morally repugnant one; it would be voided by standard legal principles. Yet that is the bargain offered by a regulatory scheme that attains its objective of an overall injury rate of 10 per cent; it is also the bargain made when a regulatory scheme grants legal permission to emit a certain amount of pollutants to fill the ambient air.95

There is no principle based on either moral or liberal tenets that justifies such a result. Both the regulators and the profit-maximizers are equipped with the certain knowledge that harm will be inflicted. They set the level of harm that victims are to accept. This should be anathema to a society wedded to the core principle of the sanctity of the individual. To overcome this problem, a highly adulterated and diluted understanding of what true consent means in a liberal society is to be postulated. In the first part of this argument much was made of the way in which law has diluted the meaning of voluntarism in the capital/labour relations setting. The importance of this argument is now underlined. Once that dilution is seen as unproblematic, once a perversion of consent is normalized, callous calculations become the norm. Critics of the profiteers’ and policy-makers’ large-scale indifference to particulates in the ambient air are likely to be met by the riposte that the public must have consented (implicitly, one supposes) to these risks. No evidence is proffered for such a bald and prevention-inhibiting proposition. For a rather dramatic but not untypical instance of the calculations spawned by the logic of consent to a trade-off of life for money, note that the Ontario Ministry of Labour once decided that, when regulating the use of the carcinogens vinyl chloride and asbestos, the standard should be set on the basis that fifty extra deaths per year per hundred thousand workers was an acceptable level of risk.96 Presumably (if they followed Posnerian logic) they weighed lives more heavily than profits in their scale and came to their standard by making a finding about the contribution made to overall public welfare by the businesses that use carcinogenic materials.

We will return to the way in which this kind of weighing is done. At best, it is a pseudo-scientific exercise. For now, note the assumption about the underlying belief that workers would be willing to accept this level of risk. Even if workers had participated directly in setting this standard, where is the evidence that they did agree to a risk when it is understood that they entered into the agreement where they had so little choice? After all, they needed a job and a risk-filled one often is the only one on offer. It is a problem for those who want to justify the status quo. To obscure the difficulty of legitimacy posed by the calculus involved in setting standards that impose hard-to-justify risks, the process is given a sobriquet that makes it appear to be normal, not malevolent. It is referred to as cost/benefit or risk-management analysis. There are refinements and variants of these kinds of analyses but, in the end, they share a single purpose: they are designed to make capitalism viable.

The logic of those proponents of risk analysis is plain enough: just as we want to enjoy sporting spectacles that involve some violence and, therefore, have to give a legal pass to the participants, we must give a pass to capitalists and their corporations if we want capitalism. Law’s liberal principles have to be adapted (read: abandoned?). Proponents of both violent sport and capitalism say they are being practical. But in the sport situations, both protagonists are more or less equal, both have a real chance of winning. In boxing, the fighters are to be of similar weights and have exactly the same equipment. In hockey or football, the adversaries are one-on-one, well-trained athletes, and so on. This is why there is so much fuss about performance-enhancing drugs: they undermine the fairness of the contest and, incidentally, the assumed consensual nature to harms inflicted by the contest. None of this is true when it comes to the practice of capitalism. Unlike fighters or hockey or football players, who all run a very similar risk of being the injured party as a result of the violence of their interaction, this is markedly not the case when the risks to workers, consumers, communities, and the environment are created by capitalists and their corporations. Among the two million deaths, 270 million injuries, and 160 million occupational related diseases inflicted per annum worldwide, a miniscule number are suffered by employers. Of the millions of people adversely affected by pollution arising from profit-maximizing activities, the overwhelming majority are not profit-maximizers. Rather, they are people who cannot live on top of the hills, away from the prevailing winds, in wooded lands, or more pointedly, they are people who live in the economically impoverished parts of the globe; they are non-capitalists and, among them, the poorest are likely to suffer the most.97 In capitalism, the risk of harm does not constitute an equal opportunity terrain. The risk-creators are not the risk-takers. In capitalism everything is upside-down. The point being belaboured is that, even when regulated capitalists search for profits within the boundaries set by regulations, their conduct is criminal in nature as they are allowed to continue to inflict harms on non-consenting individuals. Capitalism’s legitimacy should always be in issue.

Legal “justifictions” not to criminalize the sacrifices demanded of non-capitalists

The liberal principles of law get strained to breaking point and its intellectual defenders have to weave and spin. Thus it is that, as we have seen, well-informed intellectual defenders of the status quo take refuge in arguments that our authorized knowers can tell a malum in se from a malum prohibitum when they see it. It explains their resort to the hapless argument that, if a provision to which a penalty is attached is found in the Criminal Code, it is a crime, and if a provision to which a penalty is attached and which looks very much identical is not in the Criminal Code, it is not a crime. The ambivalence and confusion is also revealed by some of the language in common use. It is not unusual to see regulatory laws described as quasi-criminal, an obviously imprecise term. In Australia, the law-makers have created a category of civil offences (a nifty, but unpersuasive, way to avoid having to make a decision on the definition of crime) to which they attach civil penalties (a sneaky linguistic trick, if ever there was one). It is truly hard to formulate any principled liberal legal arguments to hold that so-called regulatory laws that look like criminal laws in the formal sense and that share the purposes of such criminal laws should not be treated as having created crimes. For this reason, the defenders of this difficult-to-defend proposition try to forestall any arguments that regulatory laws allow them to continue to engage in conduct that is criminal in nature.

It will be recalled that one of the ways to explain that a law is criminal is by reference to the processes by which it is to be applied and enforced. When it comes to regulatory laws, the processes furnished by the legislators are determinedly non-criminal. All that the prosecution has to establish is that a violation took place, that is, that the physical act or omission occurred. The burden then shifts to the defendant to prove that they exercised a reasonable amount of due diligence to try to avoid the commission of the breach. This clearly signifies that the drafters did not want there to be a criminal stigma attached to business planners who harm the physical integrity of others and of their environments or who unethically rob them of some of their property by, say, some financial finagling, or of their autonomy by forcing them to accept disagreeable terms and conditions. But not too deep in their hearts, the drafters of these “non-criminal” regulations are aware that these business planners are doing something unprincipled, at least, in liberal ethical and liberal legal terms. The due diligence defence they want to afford those engaged in to-be-assumed non-criminal for-profit projects reflects their understanding that the profit-chasers could, and should, eliminate assaults on the welfare of others. It is an implicit acknowledgement that they are in much the same position as the driver who can determine whether to take appropriate care as provided for by the rules regulating highway driving. But to get drunk in breach of those highway standards not only leads to sanctions under those rules because no due diligence was exercised, but may also be perceived to be criminal in nature. Although it does happen, we very rarely ask that other question—Was the lack of due diligence evidence of the commission of a real crime?—when confronted by a deviation from a regulatory standard by a corporation for profit. This is so, even though, as observed earlier, it makes sense to think of the drinking driver as less morally repugnant than the for-profit harm-doer. This dissonance can only be explained away by acknowledging that undue weight is being given to an anti-liberal argument that puts profit-seeking above idealized liberal principles and that this makes good, practical, economic sense.

A fraught empirical defence mounted to buttress legitimacy

At the end of the day, then, those who (successfully for the most part) classify regulatory laws as mere facilitating, administrative, non-criminal kinds of laws are forced to make an appeal to pragmatism. They posit that capitalist relations of production are here to stay and that this is good because its practitioners are virtuous and generate wealth for themselves and welfare for all of us. Inasmuch as injuries and harms are inevitable, they ought to be kept to a minimum and a regulatory regime that does this is producing an appropriate balance between wealth creation and the autonomy of all individuals. It is in the public interest to dilute the spirit of liberal law. This line of argument is intended to negate the claims by impractical people who contend that regulatory laws should be treated as if they were enacted to create real criminal offences. It is essential to this argument of practicality that the regulatory authorities will know when the public interest in augmenting overall welfare outweighs the public interest in not having individual autonomy harmed, that they will know when it is acceptable to allow our shared morality and values to be sacrificed. The idea that they might be able to bring this off is quixotic. Consider the following:


	The balancing to be done continues to assume the virtuous nature of capitalist modes of production; it continues to assume that, in liberal legal terms, they are innocent until proved otherwise. Technologies and substances are innocent until proved otherwise. The weights put in the pans of the scale used to reach an “acceptable” balance are heavier on the profit side of the scales than on the detriment to individuals and their environments side.

	Cost/benefit analyses involve the calibration of incommensurables. On one side, there is the cost of putting in a preventive system, which theoretically can be calculated in dollars and cents. On the other side, it is hard to measure the benefit bestowed by any one productive activity and even harder to measure the cost of the economic losses suffered by the victims of a materialized risk. This difficulty is compounded by our inability to measure the pain, suffering, or emotional and psychic losses of such victims.

	To add insult to injury, it makes perfect sense for regulators to ask the presumed virtuous, non-criminal risk-creators, the capitalists, what the risks of their operations are and what the practicality of eliminating or diminishing the risks are. This is fraught. Historically, capitalists and their corporations have been indifferent to the costs they impose on others. Nothing is being done in our modern regulatory settings to diminish the capitalists’ impulse to emphasize the benefits of their business plan and to downplay the costs they are likely to impose. They are likely to lie. No less a person than Adam Smith told us this:

The proposal of any new law or regulation of commerce which comes from this order … comes from an order of men, whose interest is never exactly the same with that of the public, who have generally an interest to deceive and even to oppress the public, and who accordingly have, upon many occasions, both deceived and oppressed it.98



Such fettering of the adventurism of capitalists and their corporations that does emerge is unlikely to be effective fettering.


	Governments are handicapped. The initial decisions of what to make and what to use are left to the choices of presumed innocent profit-chasers who have all the pertinent information. Governments react, rather than act. Hurt and killed workers, consumers, and users, visible environmental degradation, and disastrous financial losses are the main sources of information for regulators charged with balancing the supposed benefits of productive for-profit activities against the harms they inflict. We get new safety standards when the harms inflicted by for-profit activities become too great, too politically embarrassing to accept. The respect for the autonomy of sovereign individuals reflected in ameliorating regulatory schemes is an improvement from the more ethically and morally debased standard in an unregulated setting but, ordinarily, they are very limited improvements, subject to persistent attacks by capitalists and their corporations.



These starting points—permitting self-interested capitalists and their corporations to set the agenda for politically necessitated regulatory fetters, together with the embedded ideology that capitalism is (a) inevitable and (b) to be promoted—tend to yield rather lax regulatory requirements. Of course, the conventional wisdom does not admit that it is these structural factors that lead to regulation “lite,” even as they often do have to acknowledge that, given the history of a particular industry (say, rail transport, as in Lac-Mégantic, or coal mining, as in Westray),99 more stringent regulatory laws might have been warranted. They go back to their mantra: entrepreneurialism is a “good” that must be nurtured in the public interest, not discouraged. Regulation requires compromise and, therefore, occasional unhappiness with results is inevitable.

The end result is that the legitimacy of regulations is easily contestable by the regulatees, namely, capitalists and their corporations. This makes for great standard-setting and enforcement difficulties. Embedded in these regulatory schemes is the Rockefeller notion that to inflict harm for the sake of profits is not to be thought of as reprehensible. Indeed, the opposite is true as, once again, we hit a wall because, in capitalism, everything is upside-down. It is the inhibition of the chase for profits by inherently coercive governments that is reprehensible, not the unfettered conduct of red-blooded capitalists. The logic this imposes gives credibility to the notion that violators of necessary standards should be brought to their sense by education. They should be counselled and cajoled into doing better; the direct imposition of punishment on would-be straying wealth creators should truly be a last resort,100 reserved for real criminals like those who steal from convenience stores, sell recreational drugs, or assault people during a domestic dispute. This should be a hard position to defend. The need to do so has given rise to a small army of scholars who compete with each other to persuade policy-makers how best to attain the goal of ensuring compliance with regulatory laws without punishing wrongdoers all that much, certainly without stigmatizing them.101

Compromised regulation

“Responsive regulation,” “really responsive regulation,” and “really responsive risk-based regulation” are just some of the refinements on the theme. What these schools of thought share, however, is much more important than the differences their proponents want to emphasize. There is an unspoken agreement to the effect that the unequal power relations of capitalism are not to be subjected to challenge; to the contrary, they are to be preserved by the regulatory schemes even as this built-in inequality leads to coercions and assaults that liberal law should exorcise. As a for instance, Steve Tombs sharply concludes that the scholarly literature on regulation spawned by the scams that led to the great financial crisis of 2007 and beyond constitutes “a torrent of self-referential banality from which considerations of power, capital, class and even crime are notable for their absences.”102

We are now in a position to see why critics of the way in which we deal with corporate wrongdoing start from behind the eight ball. The governing framework continues to assume that we cannot do without profit-maximizers whose selfish drive for more unwittingly serves all of us. It is their lack of regard for anyone or anything else, we are to believe, that makes them so valuable to society. This allows the position to be taken that their right to omit to take care should be the default position of law and public policy. It is acknowledged that, sometimes, it may be necessary to restrain them to avert some of the harsher human, economic, social, and political impacts of their private profit-seeking regime. Criminal law is not to be the weapon of choice. Civil law is one answer, but regulatory law is the major tool in the kit box. Its aim is to keep capitalism safe from anarchic capitalists and their corporations who might wreak too much havoc and raise troubling political questions about the system. But despite these heroic efforts, those troubling questions are posed again and again.

Pushing back: Putting the spirit of liberal responsibility onto the agenda

Critical scholars and activists rebel against the categorization technique used by mainstream defenders of the status quo. They argue, as foreshadowed, that the acknowledgement that there is a civil and regulatory duty to avoid omissions of foreseeable harms to others can be used as a basis for criminalizing behaviour currently treated as non-criminal. These critics argue that what is now legitimated indifference, could, and on occasions should, be treated as criminal conduct. Employing the categorization technique justified by standard jurisprudential methodology, they seek to redefine crime. Typical is the definition proffered by Pearce and Tombs. They suggest that corporate crime is constituted by


illegal acts or omissions punishable by the state under administrative, civil or criminal law which are the result of deliberate decision making or culpable negligence within a legitimate organization. These acts or omissions are based in legitimate, formal, business organizations, made in accordance with normative goals, standard operating procedures, and/or cultural norms of the organization, and are intended to benefit the organization itself.103 [emphasis added]



This suggestion should resonate both with theoreticians and with the public. First, it pays respect to the spirit of law’s liberal precepts. Second, it allows for the criminalization of shocking events that fill the reasonable person with disgust and clearly undermine the autonomy of the sovereign individual. Think Ford Pinto and the more recent, eerily similar, cases such as the GM ignition switches and the Takata airbags; think asbestos, vinyl chloride, mercury poisonings; think Bhopal, Exxon Valdez, BP in the Gulf of Mexico; think Enron, the subprime mortgages, the LIBOR scamming, CommInsure, the ANZ in Cambodia, Macquarie Bank’s many admissions of dereliction—all cases in which controlling capitalists and their corporations knew or could have known what the impact of their failure to prevent harms by their underlings would do. All of them behaved like the driver who does not think, or thinks and does not give a fig, before he drinks and drives.

Unsurprisingly, therefore, while conventional wisdomeers cannot afford to accept the logic that underlies the proffered reformulations of crime, on occasion they are forced to take actions that acknowledge that the reforming concept they resolutely reject has real merit. These occasions arise when the outcomes of letting capitalists plan their profit-seeking undertaking in the safe knowledge that they will not be held to account for not doing anything about risks they foresaw or could easily have foreseen are just too dramatic, too horrible. The public indignation then leads to calls for criminalization. Legislators may have to overcome stiff opposition from the dominant class’s opinion moulders, but will act to still the palpable public unrest. They feel under pressure to reassure the non-capitalist public that politicians, policy-makers, and the law do truly care about life and the social values by which non-capitalists want, and expect, to live.

Canada’s Westray mining tragedy provides an easy illustration. Before the mine blew up, there had been fifty-two violations of mining safety regulations detected by the inspectorate, none of them leading to punishment. In the aftermath of the deaths of twenty-six workers (no employers or managers, of course), a public inquiry was established. The findings were that the operators had been incompetent at best and, at worst, heedless of human life. Note here that, while the violations of the regulations provided evidence for such findings, it was not the lack of obedience to the resultant orders for breaches of those standards that got everyone angry. It was the business plan and the daily modus operandi of the mine owners that was seen as repellent, as worthy of criminalization. This was explicitly supported by the authoritative commission of inquiry.104 Its recommendation was that, if the law did not allow for criminal prosecution of corporations and of their senior operators for this kind of conduct, it should be reformed. After a lengthy battle (capitalists, their corporations, and their ideological defenders did not like this turn of events), legislation was enacted. It makes it possible to criminalize the omission to take action when it is reasonable for some senior officers to believe that it is likely that there will be a failure to take adequate care (calibrated by regulations or general legal principles).105 This gradual realization that the usual exceptional legal treatment of capitalists and their corporations needs to be reined in from time to time is not jurisdictionally specific. Analogous legal reforms have been initiated in some Australian jurisdictions and a somewhat less sweeping statute was enacted in the U.K.106

These recognitions that heedless risk-creation and risk-shifting, so natural, so routine to for-profit corporations, is potentially criminal in nature and might be so treated go against the grain, go against the starting premise that capitalism’s normal workings involve virtuous actors, using innocent substances and methods that may occasionally lead to unfortunate “accidents” and “spills.” The resistance mounted by capitalists and their corporations’ cheerleaders has been forceful and, thus far, has blunted the impact of the new criminal law reforms. In Canada, after ten years of operation, there has only been one prosecution in respect of fatalities at work per year, even though the number of fatalities has remained constant. The calculation is that there is a 0.1 per cent chance that a prosecution will be launched after a workplace death.107 That this was always going to be true can be gleaned from the fact that all these reforms took ages to put on the statute books (in Canada close to eleven years; the Australian Commonwealth statute took a similar twelve years to be given life), despite officialdom’s caterwauling about the tragic nature of the results that had led to them.

The powers-that-be continue to believe in their internalized make-believe view that it is not unethical, not criminal, for practising capitalists to undertake actions that they know, or should know, will lead to a certainty of death or other unacceptable outcomes. Thus, when confronted by policy-makers under pressure to confirm that we still live in a liberal democratic society and should punish capitalists as if they were ordinary folk, they ask everyone not to be romantic. Pragmatism is to rule. Principle is a luxury. The liberal spirit of law must be bent to allow capitalists and their corporations (and thereby all of us) to flourish. It is not a very convincing argument on which to base a legal system. At best, it is amoral; it asks that we should be willing to suspend our ethical goals for the sake of expediency. In any event, this demand, based as it is on the notion that the suspension of our adherence to our shared values and norms is a practical response to real-world circumstances, is not backed by any sound evidence. What is certain, however, is that the tolerance for amorality, or worse, for ethical and moral failures, does nothing for the social cohesion that any society must have to flourish.

Summation and
suggestions for action

Antecedents

The argument made here about capitalism’s nature should not come as a surprise. Whatever today’s conventional wisdom asks us to believe, capitalism’s past is not that of a virtuous system. As capitalism emerged, privateers, financially and militarily supported by governments, were charged with extracting wealth from foreign lands and peoples. The prehistory of corporate capitalism is marked by forceful takings and dispossessions. The predators’ exploitations knew no limits.108 The word “loot” is the English rendition of the Hindustani word for plunder, one that was associated by Indian people with the East India Company, the first multinational of any importance.109 Slavery was a norm. Edward E. Baptist tells us that slaves were not only used to produce cotton but were also used as collateral for credit obtained from bondholders to finance early U.S. capitalism.110 And, as Douglas Hay and Paul Craven have documented, when slavery was made illegal in England, the colonial government and its corporations found new ways to enslave whole populations.111 The history of the savagery, of the brutality, of capitalism is not in doubt.

Today, when assessing capitalist relations of production, we are expected to ignore this appalling record. We are not to think that the pursuit of riches by any means, fair or foul, is the defining characteristic of capitalism. We are not to believe that capitalists and their corporations will eagerly seek out ways to shift the costs of the risks they create in order to maximize profits to non-wealth-owning humans and their physical and cultural environments. We are asked to believe that the capitalist beasts of yore that roamed the world in pursuit of hapless prey have changed their spots. The way in which we portray our political economic regime is that, after many political struggles, the citizens of modern capitalist states have won governmental power. They control their own destiny. A democratically elected majority can, acting through a set of relatively autonomous institutions, pursue the interests it chooses. But there are problems. In a capitalist economy, the fear is that a small number of wealthy people might exercise undue influence because, to meet their needs and wants, non–wealth owners are dependent on those wealth owners’ investment. There is a known danger that the few might lord it over the many. This danger needs to be averted. Central among the institutions designed to provide the needed counterweight in our jurisdictions is law, more specifically, liberal law.

Law is portrayed, and holds itself out, as the above-the-fray protector of the autonomous individual. It is said to be devoted to liberal, as contrasted to capitalist, ideals. It sets out to enable individuals to follow their own stars as much as that is consonant with the needs and desires of others. Law prescribes, monitors, and regulates the political, social, cultural, and moral environments that reflect the values we are assumed to share and, therefore, have to respect. This legal system derives its standing and legitimacy from applying these undergirding principles, and the rules they spawn, evenhandedly. It gives legitimacy to all actors and activities that comply with the law’s requirements and prescriptions. Capitalists, invariably portrayed as individuals, are just that: individuals whose efforts at self-advancement within this regime are to be viewed as unexceptional, indeed as meritorious. Of course, individual capitalists, like any other individuals, may fall afoul of the law, but the practice of capitalism, of individual capitalists chasing their dreams, is not legally challengeable.

The fly in the ointment is that there is daily evidence that capitalism and its practitioners have not changed their impulse to take and to dispossess, by force, by stealth, by hook or by crook. Many of them do not want to, and often do not, act with the respect for others and responsibility for their conduct that law demands of all of us. How can this be if we are capable of bending all actors to our will supported by our legal system?

The blunting of democracy

The most common argument on offer is that large corporate actors have overwhelmed the state apparatus as corporate money has displaced the people’s power and law-makers’ independence. This is often described as the money-in-politics issue, particularly visible in the U.S., but not restricted to that country. The corruption of the electoral processes by politicians who, increasingly, are seen to be seduced and pressured by those who can make and break them and their causes leads to oft-voiced concerns. There are many exposés of the impact of lobbyists and the enormous influence of think tanks and universities that house respected researchers and personnel and are well funded by large corporate interests. Lobbying has become a major industry. Lee Drutman reports that, in the U.S., corporations spend $2.6 billion a year on lobbying, which is more than is spent on the maintenance of the two Houses of the U.S. legislative branch. The biggest corporations have more than a hundred lobbyists at work. Drutman goes on to observe that not only do lobbyists act negatively to stop regulation, but they also act positively to get legislators to enact measures that suit their clients.112 The revolving door phenomenon by means of which those state functionaries charged with monitoring and policing large corporate actors are easily manipulated by the hope of becoming employed by the very people they are supposedly watching and disciplining, and the correspondingly frequent appointment of corporate actors to governmental positions where they regulate the sectors from whence they came, constitute a downward drag on governmental capacities to regulate private actors. Lee Fang lists a number of influential decision-makers in the U.S. revenue department who have close connections to some of the major corporate actors who benefit from loose taxation rules;113 Seamus Milne describes the English situation to be more like a swinging door than a revolving one.114 Add to all these machinations the assaults on the public delivery of services and goods—the so-called deregulation and privatization movements—plus attacks on trade unions to remove worker resistance, include free trade deals that give large wealth owners more leverage vis-à-vis any one government, and the clout of corporate capitalists grows exponentially every day. This transfer of power from the people and the state to corporate capitalists is furthered by an ever-increasing concentration of ownership of the means of production and finance. For instance, Arundhati Roy, writing about concentration in India, records that “less than one hundred of [India’s] richest people own assets equivalent to one-fourth of its celebrated GDP.… Giant corporations virtually own and run the country.”115

It is easy to see how a case can be made that the liberal democratic institutions, such as law and electoral democracy, become less and less able to subjugate corporate capitalists to the public will, to make them abide by the shared values and norms supposedly embedded in, and believed to be protected by, our legal and political institutions. This is why so often those who feel themselves to be vulnerable to corporate capitalism’s profit-seeking adopt a mendicant’s position. They plead for more ethical investors. Their hope is to gather enough ethical investors to form something like a critical mass, enabling them to sway corporate decision-making in a more ethical direction. Similarly, they appeal to the good nature of corporate functionaries and call for their voluntary consideration of the interests of stakeholders other than shareholders. The corporate social responsibility movement is vibrant and vigorous but not, as the repeated damage to our values and norms documented here demonstrates, all that effective. These pleas and appeals for nicer investors, more considerate corporate functionaries, rarely result in hard, enforceable laws. This contrasts sharply with the many rules designed to establish better-functioning capital markets and more shareholder protections found in the corporate laws and securities provisions of all Anglo-American jurisdictions.116

Corporate capital’s apparent ability to enfeeble the political and legal institutions in place to safeguard all of us against the coercive powers of the owners of wealth is the result of a conscious, political fight-back by corporate capitalists. Not so long ago they were concerned about curbs on their exploits and exploitations as non–wealth owners were using their electoral muscles to advance their interests. In the immediate post–World War II period, activists, comforted by good employment conditions and spurred by wartime promises, militated for radical changes. The corporate sectors circled the wagons as the social movements appeared to be gaining ground with their agitation for a post-capital society. Eric Hobsbawm observed that, in an ancient utopian sense, the social movements of the time were revolutionary: they were seeking to establish a reversal of values.117 Some of the more thoughtful capitalists called for acquiescing to a more inclusive capitalism. They felt threatened. The palpable angst in the thinking ranks of corporate capitalism was well founded. One of these worrywarts, John Paluszek, doubted that the corporation would survive into the next century;118 one executive thought that corporations were so threatened that the environmental movement might want to protect them by putting them on the endangered species list.119

The response to the perceived crisis was to ward off the potentially revolutionary tendencies by making capitalism appear gentler and kinder. To this end, institutions and think tanks proliferated.120 The impetus was to align capitalist relations of production with the values and ethics of what was posited to be a classless political economy, to push the corporations to accept the need for greater sensitivity, to be more socially responsible.121 But this never led to an acceptance by corporate capitalists that they should curb their drive to accumulate; it did not signify that corporate capitalists were actually intending to accept lesser profits in exchange for peace and quiet. They were more calculating: it might be sufficient to give the appearance of being more caring, more responsible. Jane Anne Morris suggests that, to ward off direct intervention by democratically elected governments, thinking corporate actors set out to educate corporate social responsibility’s advocates. The idea was to get them to demand what corporations could afford to give. Her claim is that the recurrent intelligent corporate response to social pressures is to placate, to co-opt and to reframe the demands so that they can be accommodated.122 Her observations, based on the gyrations of the 1960s and 1970s, appear to hold true today. In 2016, John Lorinc argued that hundreds of multinational corporations are wrapping themselves in the mantle of liberal corporate social responsibility in order to dilute its impacts. “No longer content to be mere delivery systems for profits and goods, the vast majority of publicly traded firms now sell themselves to conscience-stricken investors as enlightened bureaucracies…. Global capitalism is now green on the outside, sooty on the inside.”123

The movements to constrain the anti-corporate capitalist sensibilities in the aftermath of World War II were supported by a series of powerful and well-publicized supporting manifestoes and strategic plans. A proliferation of scholars, think tanks, and institutions set out to provide an intellectual basis to enfeeble the democratic tendencies that menaced corporate capitalism’s project. There was the well-known tract by Daniel Bell, The End of Ideology. Its title revealed its agenda: it was designed to convince expectant populations that they should not engage in class war against the dominant wealth owners.124 There was unabashed advice to the rich and powerful, alerting them to the danger of democracy. Probably the best known of this genre of propaganda was penned by Michel J. Crozier, Samuel P. Huntington, and Joji Watanuki; it was tellingly entitled The Crisis of Democracy.125 It was written as a report to an association of corporate capitalists formed to ward off the assault on corporations. Then there was the highly influential Powell Memo (also known as the Powell Manifesto), first published in 1971. It was written for the U.S. Chamber of Commerce and provided a blueprint for action to blunt the impact of interventionist governments. Powell became Justice Powell of the Supreme Court of the United States, where, in 1978, his decision in First National Bank of Boston v. Bellotti laid down the basis for Citizens United. It was the first time that any judge in the U.S. opined that corporations had a constitutionally protected right to free speech.

Anti-unions, anti-workers

As the end of ideology was being proclaimed by the intellectual gatekeepers, actual capitalists and their political allies fought vigorous campaigns against trade unionism, generating an avalanche of allegations about the corrupt nature of union “bosses.” Typically, they were characterized as entrepreneurial self-seekers, rather than as selfless trustees for their members. This mode of attack was so successful that it remains a major weapon in the pro-capitalist camp’s armoury today.126 Simultaneously, unionists were accused of unappetizing, unpatriotic politics. They were painted as communists and fellow travellers determined to wreck democracy and to bring about regime change on behalf of the working class. That they were being described, somewhat contrarily, as being both venal selfish crooks and highly romantic idealists never put a crimp in the campaigns waged against them. The Kefauver and McCarthy hearings in the U.S. successfully led this two-pronged attack in the U.S. Later, there was the Margaret Thatcher revolution as her governments gave Milton Friedman and Friedrich Hayek’s anti-government, pro–private capitalist agenda life, a path to be followed by the Reagan administrations. Both Thatcher and Reagan launched vigorous, indeed vicious, attacks on trade unions (coal miners, traffic controllers). They saw unions as major impediments to their grand vision for the hegemony of market capitalism. They had great success. By 1992, anti-capitalists who, not long before, had sensed that they might have enough power to challenge the reign of corporate capitalism, began to realize that they had lost the struggle.127 Triumphantly, Francis Fukuyama published his End of History essay. Its central message was that societies that had embraced corporate capitalism had come to the end of political and economic evolution. From now on, the only adjustments that would need to be made to this final stage in political economy would be remedial ones required to cure odd malfunctions.128 It was an academic’s way of saying that Thatcher had been right, that There Is No Alternative (TINA) to the current regime.

This sketch of the corporate fight-back against democratic impulses makes it clear that, despite our staunch proclamations that we have empowered the people by the grant of the universal franchise, the state’s ability and willingness to use law and its political powers to rein in excessive exercises of power by the dominant corporate sectors are becoming ever more marginalized. Liberal law and electoral democracy are not what we hold them out to be. I have attempted to show here that liberal ideals of law have been distorted, often leading to their near annihilation. Potentially, this undermines the belief that law can be trusted to protect individuals and their shared values and, incidentally, erodes the legitimacy that adherence to the legal ideal could give to corporate capitalism.129

Reprise: Empirical justifications for lack of democracy and accountability, restated and rejected

Defenders of corporate capitalism mount a riposte: we are told that the legislative and legal systems are being bent a little, not torn to shreds. The bending is necessary so that democratically enacted law and its ideals are adapted to the “real world.” Some minor, practically necessitated, adjustments have been made. We must be practical, utilitarian. I have argued that this response is transparently self-serving. Specifically, (a) the “practical need” justification refers to the needs of capitalists, not to those of their victims, and (b) the “necessary” adjustments made to the edifice of law and its liberal principles are more like a major destruction of the building than minor repairs to it. The law and its foundational principles are bent, twisted, bruised, and battered on behalf of capitalists and their corporations because we are all supposed to agree that law should not stand in the way of prosperity.

To this end, it is simply asserted, it is simply pretended, that the advantages of treating capitalists and their corporations as benefactors as they chase profits are greater than those that could be yielded by an alternative social system that would pay more respect to the physical, political, and cultural integrity of non-capitalists and their environments. Asserting a fact does not make it true, especially not this asserted fact. David Korten observes that growth in GDP “is not eliminating poverty and creating a better life for all … instead creating increasingly grotesque and unsustainable imbalances in our relationship to Earth and to each other … humans now consume at a rate of 1.6 times what Earth can provide. Weather becomes more severe and erratic, and critical environmental systems are in decline.”130 Truly, it is hard to believe that anyone (pace Adam Smith) could seriously think that self-serving behaviour would bring well-being to others. As John Maynard Keynes said: “Capitalism is the astounding belief that the most wickedest of men will do the most wickedest of things for the greatest good of everyone.”131

This is why, despite corporate capitalism’s vigorous intellectual and emotional massaging and messages, there is at any one time only a lukewarm acceptance of the claims made on behalf of corporate capitalism that it is not only the most efficient means to bring us bounty but also the most benign. What leads many people not to contest the regime’s claim to efficiency is their dependence for their daily sustenance on the regime’s maintenance. But the many horrendous economic and political outcomes (some of which have been pointed out here) leave an ever-present undercurrent of suspicion about the system’s virtues.

It would be politically useful to shift the nature of the debate. It should become a debate about whether corporate capitalism actually delivers the good it promises and that this permits it to justify asking society to bear the occasional “malfunctioning” of the system. If this can be done, anti-capitalist activists might find themselves on a more favourable terrain of struggle. Pro–corporate capitalism advocates will have to show that the material wealth capitalists and their corporations produce outweighs the dysfunctionalities generated by their ceaseless drive for more. The uneven distribution of wealth and power, the many physical and psychic injuries inflicted by the chase for profits, the rending of the values and norms by which people other than capitalists believe they should live, all can be listed and elaborated to offset the satisfaction we are supposed to evince because, in the aggregate, monetary wealth is growing ever so nicely. Making this a focus of the attack on capitalists and their corporations can reveal that their reliance on the argument that “the most wickedest of men [doing] the wickedest of things” is a proper means to deliver the “bounty” of economic growth that we supposedly need and crave is inane, perhaps even insane. An argument that their calculation of wealth does not speak of a kind of wealth that meets the aspirations of human beings who want to live in a more altruistic, more compassionate, more ecologically nurturing society can be put on the agenda.

Changing the discourse and politics of anti-capitalists

The argument presented here aims at furthering this end. Its purpose is to change the terrain of struggle by eroding the resonance of claims that law allows us to express our autonomous wishes as we sell our labour power and that law is right not to allow any questioning of its assumptions as it is being applied to corporate activities. Once these challenges are issued, their strength will throw corporate capitalists onto the back foot. They will have to argue that exceptionalism for their wealth-creating activities is justified by the empirical results. I have endeavoured to show why and how it is possible to mount these challenges to the unwarranted privileging of corporate capitalism and provide tools so that anti-capitalist critics and activists can identify and reconfigure those features of the legal system that have been bastardized to serve corporate capitalism by casting it as a benign system that lives in harmony with our professed ideals. These are the tools:


	The characterization of corporations as sovereign individuals with their own agendas is not defensible and should be confronted constantly. Conceptually and materially, they are collectives endowed with disproportionate economic and political powers that benefit the contributors of capital to their coffers. Corporations are instruments designed to satisfy capitalists’ drive for more. Their misbehaviours should be attributed to capitalism as a system and capitalists as people. Anti-capitalist activists and critics should not permit themselves to be distracted by legal proposals to reform corporations or by engaging with movements designed to persuade corporations to be more socially responsible. If, as argued here, capitalism is criminal in nature, it follows that, when they flout ethical and moral norms embedded in law or violate legally mandated standards, corporations are doing what comes naturally to red-blooded human capitalists and what they want their corporations to do. Given the frailty of the legal reasoning that bestows legal personality on an artificial being and that limits fiscal liability and removes legal responsibility from those who hide behind the novel legal person, anti-capitalist activists and critics would do well to argue for the abolition of corporations and hold their controllers’ feet to the fire. An extended and cogent argument to this effect has been made by Steve Tombs and David Whyte in their recent work, The Corporate Criminal.132

	The effect of the establishment of regulatory laws as a special category of laws is to give likely harm-doers, capitalists and their corporations, a way to pretend that their conduct that offends our shared ethical and moral values or notions of the public interest are not offences at all. These are laws that give their blessing to a certain level of coerced taking and dispossession.133 Anti-capitalist activists and critics might gain a great deal by demands that regulatees should not be allowed to participate in any way in setting the levels of harm they are to be permitted to inflict (as would-be thieves or robbers are not). They should insist that, whatever standards eventuate, violations should be seen as real crimes, that is, as behaviours that deserve the utmost condemnation and stigmatization. They should avoid the empty debates as to whether regulatory laws are real criminal laws or some other, not-so-serious, species of law.

	As corporations are given their agenda and character by those who use them to privately accumulate socially produced wealth, it is they, the sentient, individual capitalists, who should be targeted for the built-in risk-creation and risk-shifting that is the hallmark of corporate capitalism. In other work, I have compiled the data and made the argument that, although there are many kinds of investors in corporations, in most jurisdictions in the world (the exceptions being the U.S. and the U.K.), there are easily identifiable capitalists who control the bulk of corporations and who are in a position to set the agenda for the corporation and who give it its character.134 By way of illustration, note that, in Australia, in 100 major listed corporations, 5 shareholders controlled 54 per cent of the shareholding; 10 controlled 64 per cent and 20 shareholders in these corporations controlled 70 per cent of the shares.135 In short, a very few, easily identifiable people (contrast institutional investors) are beneficiaries and controllers of corporate conduct. In Canada, out of 247 publicly traded corporations, a mere 67 could be said to have diffuse ownership; the remainder had one to five shareholders in control of their shares and voting powers.136 It is relatively easy to see which capitalists drive corporations (or blithely permit them) to behave as they do. The same is true in Hong Kong, India, Indonesia, Israel, Japan, Korea, Malaysia, The Philippines, Singapore, Taiwan, Thailand, Turkey, Argentine, Brazil, Chile, Columbia, Ecuador, Mexico, Peru, Austria, Belgium, Denmark, Finland, France, Germany, Greece, Iceland, Italy, The Netherlands, Norway, Portugal, Sweden, Switzerland … Even as the actual legal relations and duties and obligations in these jurisdictions differ, the degree of control by identifiable beneficiaries is very similar.137 It is entirely feasible and makes eminent legal and moral sense to ensure that law, infused with liberal principles, should be made to hold flesh-and-blood driving capitalists hiding behind corporations responsible for the costs and injuries their corporations impose on others.



Let me restate the message being sent: the notion has been that law’s philosophy of political and economic liberalism gives those who remain within its confines legitimacy. Capitalism and capitalists use law as a Trojan horse for their relentless pursuit for more. As Bertrand Russell has written:


Advocates of capitalism are very apt to appeal to the sacred principles of liberty, which are embodied in the maxim: The fortunate must not be restrained in the exercise of tyranny over the unfortunate.138



Law, with its own need for legitimacy, cannot afford to be seen as being abused in this way. Yet it has yielded to capitalism’s needs. It is impelled, first, to pretend that there are no distortions (though, as seen, it has to make gross assumptions about the voluntariness of employment contracts, the innocence of business planning and neutrality of risk-creation, and so on) and, second, that the distortions that become obvious (as in the treatment of violations of regulatory laws as, at worst, quasi-criminal) are of no great moment. This has allowed capitalists to carve out peculiar safe havens, self-standing islands of legal irresponsibility for themselves. Bringing out the frailties and illogicalities of the bending and tearing of the legal system will put capitalists and their corporations on the defensive. The hope is that this may help those of us who see ourselves as anti-capitalists, who are desirous to free ourselves from the fetters on our legal and political imaginations.
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