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Preface

This volume brings together scholars from law and communications to
talk both specifically and broadly about the different theoretical and
methodological approaches one can use to study the First Amendment
and general communication law issues. Our hope is that this book will
help graduate students, new scholars, and established scholars think
about new approaches to questions about communication and law. It of-
fers a survey of the kind of multidisciplinary work that is now available.
It is designed to challenge the conventional notion that traditional legal
research and social science methodological approaches are mutually ex-
clusive enterprises. The scholars with whom we collaborated to produce
this volume present, in our view, the best argument in favor of consider-
ing multidisciplinary avenues for the study of communication law, in
addition to the traditional approaches that have helped shape our field.

The book is divided into two parts: The first focuses on multidisci-
plinary theoretical approaches, and the second focuses on methodology.
We believe that you can never separate theory and methodology when
conducting research, but we think it is important to highlight these two
primary areas of importance on their own merits. When one begins to
consider a multidisciplinary approach to the study of communication
law, that approach is grounded in theory and an appropriate methodol-
ogv. We suggest in this book that the sources of the theory and method-
ology are plentiful and diverse and also provide a multitude of ways to
study a variety of communication and the law questions.

xi
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This volume begins with reflections from Jeremy Cohen and Timothy
Gleason (chap. 1), whom we believe provide much of the intellectual en-
ergy and force behind this strand of inquiry in our field. Their chapter fo-
cuses on the future of multidisciplinary work in communication and law
and sets up the chapters and studies that follow.

The book contains a few reprinted articles that have made a significant
contribution to a better understanding of how a multidisciplinary ap-
proach to the study of communication and law works. For the two re-
printed articles in the first part of the book, the authors wrote new intro-
ductions that reflect on the significance of their original work and how
they came to their original research designs and questions.

In the second part of the book, which highlights a variety of method-
ological approaches, contributors wrote a brief introduction to their re-
search. The aim of these introductions is to give the reader snapshots into
the thinking of the scholar who is, in some instances, paving a new way
to explore communication and law.

We would like to thank all of our contributors for their willingness to
collaborate on this project and for providing insightful, innovative, and
thought-provoking ideas and research that we think will encourage more
people to consider, and perhaps employ, multidisciplinary approaches to
the study of communication and law. We also thank Linda Bathgate at
Lawrence Erlbaum Associates for her encouragement, guidance, support,
and patience with this project. We are grateful for the supportive re-
viewer comments that came to us when this volume was simply a pro-
spectus, particularly from Jennings Bryant and our three anonymous
reviewers for LEA.

Finally, we each would like to thank the numerous colleagues, friends,
and scholars who have supported, encouraged, and guided our academic
endeavors at this early stage in our careers. Although there are too many
people to single out, we would particularly like to acknowledge Bob
Jensen, Jim Tankard, and David Rabban at the University of Texas; and
Fred Cate, Dan Drew, and Betsi Grabe at Indiana University. We thank
you for your inspiration and hope you know how much you have
helped shape our academic inquiries and intellectual journeys thus far.
We hope that this volume stimulates new ideas and directions for re-
search in communication and law that will lead to long-term programs
of study into how free expression functions in society.

—Amy Reynolds
Brooke Barnett



Introduction: The Benefits
of a Multidisciplinary Approach
in Communication Law

Amy Reynolds
Brooke Barnett

In 1986, legal scholar and judge Richard Posner observed that, “After a
century as an autonomous discipline, academic law in America is busily
ransacking the social sciences and the humanities for insights and ap-
proaches with which to enrich our understanding of the legal system” (p.
1351). That same year, communication scholar Everette Dennis wrote,

We are witnessing the development of at least three strains of legal scholar-
ship in mass communication today: first, the continued articulation of tra-
ditional, documentary research; second, socio-behavioral methods; and fi-
nally, the critical-qualitative method. There is much dissatisfaction with
the singular focus in communication law studies and with the notion that
media law scholars should be boosters for media industries. (p. 10)

Although these statements from Judge Posner and Professor Dennis
suggest a new era of collaboration among disciplines, in reality the fields
of law and communication are still quite separate. In 1990, Jeremy Co-
hen and Tim Gleason suggested in Social Research in Communication and
the Law that

... freedom of expression is an area of research especially appropriate to
the discipline of communication studies. Yet while freedom of expression
may be anchored well within our discipline, understanding clearly requires
familiarity with a variety of substantive fields and methodological ap-
proaches beyond the usual concerns of communication theory, such as le-

xiii
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gal studies, history, and jurisprudence. . . . A communication and law ap-
proach must distinguish itself from research generally recognized as within
the traditional purview of law or legal studies. It should add to the litera-
ture of communication. It should be generated from the perspective of the
communication scholar, not in competition with the legal scholar, but in
recognition of the objectives of communication research. (p. 8)

We agree with Cohen and Gleason and would argue that more than 15
years after the publication of Social Research in Communication and the
Law a number of innovative scholars are connecting the academic disci-
plines of communication and law in some of the ways they envisioned.
For a few years, we have believed that an edited collection of work that
showcases the “communication and law” approach is greatly needed.
That is one of the purposes of this volume.

We became familiar with the challenges of navigating both the law
and the field of mass communication when we began our doctoral stud-
ies at two slightly different times in two different places (Reynolds at the
University of Texas, 1995-1998; Barnett at Indiana University, 1998—
2001). The process of learning how to become legal scholars within the
field of mass communication left us feeling torn between the two fields.
We learned about mass communication theory and social science meth-
odologies as well as general approaches to research and writing in our
home doctoral programs. Most doctoral programs (ours included) offer
at least one graduate-level mass communication law course. This was as
close to a merging of the two disciplines as we would see in our graduate
studies. Although we found solid training in the mass communication
theories and methods in our communication classes, we learned more
about First Amendment theory, history, the broader legal theories, legal
methodology, and how to write for law reviews in law school courses.
The only merger of our two research interests happened in that sole grad-
uate mass communication law course, and it was really a repurposing of
the law school approach, rather than a social science mass communica-
tion approach to law.

How does one bridge this gap? We knew even in graduate school that
we wanted to explore the law in connection with mass communication
theory and that we wanted to discover how media work within a First
Amendment theoretical framework. We saw connections everywhere in
our heads, but in our physical locations we found mostly separations—
separate buildings, separate faculties, separate libraries, separate schol-
arly publications, separate graduate training, and separate paths that
only sometimes crossed.

As we collaborated on a few research projects, we started to talk about
the connections we saw between our two chosen areas of study. We
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started to think about all of the scholars we have admired who have chal-
lenged the separation that so many of us have experienced in our gradu-
ate training. We knew, of course, that academics who study the law re-
side in many different departments, schools, and colleges at universities
across the country. We knew that some solely employed traditional legal
research methodology to examine purely legal questions. This made
sense to us, and we believe it is valuable, but we thought that other ave-
nues for research that embraced a multidisciplinary approach could also
add to our understanding of communication and law in different and
perhaps more complete ways.

As we began to think about our own work and the work of scholars
like Cohen and Gleason, we observed that over the past 40 years or so
scholars from across disciplines have increasingly started to ask legal
questions and seek answers using traditional legal research as well as so-
cial science methodologies. Their work was informed by a variety of the-
ories that come from a variety of disciplines. Within the past two dec-
ades, these kinds of multidisciplinary approaches have become more
creative and a little bit more common—traditional legal research com-
bined with surveys, content analysis, experiments, or participant-obser-
vations, for example, as methodologies that answer questions and hy-
potheses that try to connect the law and mass communication rather
than separate them.

We find this trend encouraging. Despite the emergence of innovative
and significant multidisciplinary approaches to the study of communica-
tion law in recent years, little of this work is appearing in primary mass
communication peer-reviewed journals. The journals, after all, mirror
the field, and work that combines these two areas does not have an obvi-
ous fit anywhere.

Empirical data bear this out. In a 2003 article about research trends in
mass communication from 1980 to 1999, Rasha Kamhawi and David
Weaver found so little legal research in 10 primary communication jour-
nals that they collapsed it into other categories. Traditional legal research
or historical legal research was considered qualitative, whereas multi-
disciplinary approaches were categorized as quantitative if they em-
ployed a content analysis, experiment, survey, or other quantitative
approach.! The Kamhawi and Weaver study only looked at general com-
munication journals, not specific topical journals like Communication Law
& Policy. This is important to note because had they added topical jour-
nals to their sample they would likely have found more work in the area

!This information is based on personal conversations with Kamhawi and Weaver and on
the findings from their study (see Kamhawi & Weaver, 2003). For detailed information
about legal research published in a smaller sample of communication journals between
1974 and 1983, see Cohen (1986).
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of communication law.? Still, we think the Kamhawi and Weaver data
are compelling because the journals they studied are the most widely read
and are considered the most prestigious general multidisciplinary jour-
nals in the communication field. At our request, Kamhawi and Weaver
produced separate legal research data for us (the data they had prior to
collapsing categories). It shows that, of the 889 studies published be-
tween 1980 and 1999, only 60 involved communication law topics
(about 6%). Of those, 57 utilized traditional legal research or historical le-
gal research methodologies.

MASS COMMUNICATION SCHOLARSHIP
THAT INFORMS LAW

Although communication law scholars tend to look to each other’s work
for potential models of multidisciplinary theoretical and methodological
approaches, a true multidisciplinary approach in these two fields extends
beyond that produced by self-identified communication law scholars.
Many researchers in the field of mass communication are studying com-
munications questions that are clearly linked to legal issues, although
they would not necessarily associate themselves with communication
law. For example, in Robert Entman’s (1992) Journalism Quarterly fram-
ing study, “Blacks in the News: Television, Modern Racism and Cultural
Change,” Entman concluded that routine crime and political reporting
may indirectly promote racism in the ways that Blacks are depicted on
TV news. This has clear “free press/fair trial” implications that some le-
gal scholars have started to explore. Yet Entman does not consider him-
self a scholar who explores legal issues.

The communication law area with perhaps the longest history of
study by both traditional mass communication as well as legal scholars
is in the area of pretrial publicity. Some of the leading scholars in mass
communication have, during their academic careers, looked at questions
of pretrial publicity, and yet none of these scholars is widely or com-
monly identified with the law or legal scholarship. Part of this may come
from the brevity of their exploration of the topic, or part may spring
from these studies emerging as purely communication studies—that is,

*The journals included in the Kamhawi and Weaver study were Communication Mono-
graphs, Communication Quarterly, Communication Research, Critical Studies in Mass Communi-
cation, Human Communication Research, Journal of Broadcasting and Electronic Media, Journal
of Communication, Journalism and Communication Monographs, Journalism and Mass Commu-
nication Quarterly, and Public Opinion Quarterly.
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they lack any meaningful legal research to accompany the social science.
Whatever the reason, we think the mass communication scholar’s gen-
eral interest in communication law from a nonlegal perspective provides
some anecdotal evidence of the potential for collaboration and multidisci-
plinarity that is often overlooked.

Joseph T. Klapper, one of the founding fathers of media effects re-
search, published a 1949 content analysis that examined one of the
early questions tied to issues of pretrial publicity—whether press cover-
age of crime is biased against defendants (Klapper & Glock, 1949).
Klapper is most widely recognized for his book, The Effects of Mass Com-
munication (1960); his academic training was in English. President
Lyndon Johnson appointed Klapper to the government’s Commission
on Obscenity and Pornography (1966-1970). In a completely different
area of First Amendment law, Klapper “played a major role in the prepa-
ration of policy documents advocating the importance of scientific
study to replace popular prejudice and mythology in the assessment of
the effects of pornography and violence on the audience” (Maisel &
Cisin, 1984, p. 658).

Other examples of leading mass communication scholars who have
published at least one study in the area of pretrial publicity include:

o Steven H. Chaffee. In a 1966 publication, Chaffee and Mary Dee Tans
crafted an experiment using simulated news stories to try to explore the
effect media could have on creating jury bias, specifically negative atti-
tudes toward defendants (Tans & Chaffee, 1966).

e Maxwell E. McCombs. During the 1960s, McCombs wrote a few ar-
ticles (although not all were published) about pretrial publicity and the
role the media plays in potentially prejudicing a jury. One study was an
experiment co-authored with Walter Wilcox that was similar in design
and purpose to the Tans and Chaffee study mentioned earlier (Wilcox &
McCombs, 1967; see also McCombs, 1966). Another article offered three
general hypotheses that could be used in structuring and guiding empiri-
cal research in the area of pretrial publicity (McCombs, 1969).

o James W. Tankard. Tankard and two co-authors conducted a con-
tent analysis of crime stories in newspapers to see whether those stories
complied with American Bar Association (ABA) guidelines (first devel-
oped in 1968). The ABA guidelines were designed to help the press under-
stand what kind of information released before a trial is most prejudicial
to a defendant (Tankard, Middleton, & Rimmer, 1979).

o David H. Weaver. In a 1981 report prepared for the Modern Media
Institute with Judith M. Buddenbaum, Ralph Holsinger, and Charlene
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Brown, Weaver and his colleagues reviewed available empirical studies to
find out whether pretrial publicity did have “scientifically measurable ef-
fects upon jurors and jury verdicts” (Buddenbaum, Weaver, Holsinger, &
Brown, 1981, p. 1).

In an introduction to the Buddenbaum et al. article, the authors noted
the tension between the two different ways one could view the issue of
pretrial publicity:

The issue of pretrial publicity is both old and vexing. In the legal literature
the issue is usually referred to as fair trial versus free press, while in the
field of journalism and mass communication the issue becomes one of free
press versus fair trial. The difference in the terminology underscores the
nature of the problem, for both sides take as their starting point important
rights and freedoms guaranteed by the Bill of Rights. (p. 1)

Although the legal side of the issue in the prior passage could refer (and
probably does refer) to scholars concerned with Sixth Amendment issues
and not First Amendment ones, it does suggest that the law and commu-
nication come at overlapping questions in different ways. Yet the exis-
tence of these mainstream mass communication studies that date back
more than 50 years suggests that communication law and social science
can be quite compatible despite a long history of separation.
Bunker and Perry (2004) observed that,

The intersection of social science and the law has long been controversial.
The extent to which social scientific methods and theoretical structures can
or should contribute to the law has been contested in American legal
thought since the early twentieth century. (p. 1)

Bunker and Perry suggested that much of the resistance to the incor-
poration of social science comes from basic philosophical disagreements
that are often traced back to legal scholars who still embrace law as an
autonomous discipline.? Throughout the 20th century, this formalist,
autonomous view of the law weakened—as evidenced first by the schol-
arship and arguments put forth by the legal realists (and others, such as
those espousing sociological jurisprudence); the sporadic and then more

*Bunker and Perry (2004) explained that the autonomous view of the law is frequently
credited to Christopher Langdell, Harvard Law School Dean in the latter 19th century, and
assumes that “the common law had generated definitive and wise legal rules that could be
applied deductively to all later cases, without the need for the contributions of other disci-
plines” (p. 2).
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continual inclusion of social science evidence within court decisions; and,
more recently, with the development of critical legal theory (see, e.g., Al-
len & Jensen, 1995; Brown v. Board of Education, 1954; Holmes, 1897;
Muller v. Oregon, 1908; White, 1972). Despite this century-long weaken-
ing of the view that law in general is autonomous, First Amendment law
is still considered by some legal scholars as “the last bastion” of formal-
ism (Bunker & Perry, 2004; Delgado, 1994). Free speech theory as well as
jurisprudence have resisted interdisciplinary efforts more so than most
other areas of the law, although much more interdisciplinary work has
emerged in recent years (Bunker, 2001; Bunker & Perry, 2004; Cohen,
1986; Delgado, 1994; Dennis, 1986; Posner, 1986).

The use of social science methodology and theory in communication
law research, and the use of social science by the courts, are the two pri-
mary arenas in which discussions about multidisciplinarity occur. Yet as
Cohen (1986) pointed out, values tied to journalism education also in-
form this debate and might also help explain why journalism as a field
sometimes inadvertently undermines the promotion of multidisciplinary
approaches that might lead to more elaborate research questions and de-
signs—and ultimately to theory-building. Cohen (1986) noted that com-
munication law as a field of study within journalism established its roots
in the training of journalists. We suggest that a communication law ori-
entation that is focused more squarely on the training of reporters,
whether at the undergraduate or graduate level, could promote more
microlevel/narrowly focused approaches to research. Cohen (1986) cited
a 1986 Berkeley study of graduate communication law courses that, to
us, highlights the problems a microlevel approach (i.e., topical vs. theo-
retical) create:

The [Berkeley survey] instrument included boxes to check when a graduate
media law class studies libel, copyright, advertising, the history of press
freedom, and a dozen other topics. Missing, however, was any mention of
topics such as communication law research, jurisprudence, or the study of
media law as a communication phenomena. This does not mean that media
law courses do not go beyond basic orientations to the law of the press and
freedom of expression. It does underline the need to examine our research
priorities. (p. 12)

Ultimately, all of this suggests that the separate disciplines of commu-
nication and law and the scholars who navigate both worlds understand
the different dimensions of communication law as a distinct area of
study. There is a pragmatic and philosophical history to the separation of
the two fields, but
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at the end of the day, the intersection of First Amendment thought and so-
cial science may not result in irreconcilable conflict. . . . It is one that schol-
ars and judges must grapple with, while doing their best to ensure that
valuable First Amendment freedoms are respected. (Bunker & Perry, 2004,
p. 23)

Over the past three or four decades, some mass communication schol-
ars, judges, and legal scholars have created in their own research and
writing some potential resolution to the conflict. We find Cohen and
Gleason’s approach most notable, particularly when they wrote in their
ground-breaking 1990 book that,

[this] is an attempt to encourage distinctions that recognize the relation-
ships among communication theory, freedom of expression, history and
law and place them squarely within the identifiable domain of communica-
tion scholarship. Contextual understanding of communication and law can
only benefit from familiarity with, and respect for, the integrity of each of
these disciplines. (Cohen & Gleason, 1990, p. 7)

This volume was created with the Cohen and Gleason framework in
mind, and it operates under the assumption that, as Bunker and Perry
noted, the “intersection of First Amendment thought and social science”
can result in ground-breaking scholarship and meaningful contributions
to our discipline, as opposed to irresolvable conflict.

COMMUNICATION AND LAW: MULTIDISCIPLINARY
APPROACHES TO RESEARCH

In devising a structure for this book, we decided to begin with the two
scholars cited so often in this introduction. The first chapter offers reflec-
tions from Cohen and Gleason that expand on the program of interdisci-
plinary approaches to communication and law that they laid out in So-
cial Research in Communication and Law. In that 1990 book, Cohen and
Gleason invited scholars to join them in an endeavor that would help all
of us better understand the interactions of communication and law. We
hope this project fosters a better understanding of the interaction be-
tween communication and law. We also hope it encourages more schol-
ars to consider how to engage in theory building and long-term research
programs that reinforce the Cohen and Gleason approach.

The chapters that follow the Cohen and Gleason chapter fit into one of
two parts within the book. The first part of the book focuses on theory,
social science, and the law, and the broader multidisciplinary advances
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and questions within specific topical areas of communication law. The
second part offers a glimpse of a variety of methodological approaches,
all of which are accompanied by author introductions that help con-
textualize the individual and collaborative research projects.

PART I: THEORETICAL PERSPECTIVES
AND APPROACHES

The second chapter in this volume offers a law school perspective on
methodology from Fred Cate, a professor at the Indiana University
School of Law. Cate explains his quest (after years of avoiding the subject
altogether) to find out whether the law as an academic discipline has a
meaningful methodology that contributes to social science research. Cate
suggests that legal methodologies are useful for communication re-
searchers, and in his chapter he outlines the major legal schools of
thought and their accompanying methodologies.

One of the questions that often arises when people discuss the role of
social science in the study of law is the applicability of social science re-
search within the judicial system. One of the arguments in favor of con-
ducting social science research connected to law is that such research
could and should be useful to the courts. This is a normative statement
on which we do not want to take a position, but it does raise interesting
questions. Do judges use social science research when deciding cases, par-
ticularly in the realm of First Amendment jurisprudence, and, if so, how?

Anthony Fargo (chap. 3, this volume) demonstrates that, although
many communication law scholars study effects, that research is not
having an effect on free speech law. According to Fargo, the U.S. Supreme
Court appears to be more accepting of social science research today, but
this acceptance has not played out in a meaningful way for First Amend-
ment cases. Fargo notes that media effects studies rarely make it into
court, and when lower courts use these data higher courts often overturn
those decisions. He suggests that conducting longitudinal studies, pub-
lishing studies that show no effects, and preparing for judicial scrutiny of
studies would make social science research more attractive in First
Amendment cases.

In 1986, David Pritchard (chap. 4, this volume) argued for a new para-
digm for legal research in communication. He noted that research con-
ducted under the traditional, existing paradigm was built around legal
institutions and focused almost exclusively on the study of courts,
judges, administrative bodies, and legislatures. Pritchard suggests that
this approach offers no information about how important social forces
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interact with and affect the legal system. In putting forth an argument
for what he calls a “dispute-focused” paradigm, Pritchard says that these
social forces (political, cultural, etc.) are important legal variables. In re-
reading and commenting on his original article, Pritchard still believes the
dispute-focused paradigm has something to offer to scholars in both
their research and teaching of law.

Jon Bruschke (chap. 5, this volume), who recently co-authored a book
about the impact of publicity on trial outcomes, provides an overview of
this issue in the context of social science research. Bruschke explains why
there is limited interdisciplinary effort in this area that seems ripe for
multidisciplinary study. He also demonstrates how social science and le-
gal findings coincide and differ and suggests that, in their evaluation of
potentially prejudicial materials, “both social science and the law need to
develop a more complete sense of what content in the media is of con-
cern.” Bruschke concludes his chapter by outlining five areas in need of
study if either the law or social science wants to untangle the real effects
of pretrial publicity.

Bruschke’s overview of free press/fair trial issues is followed by an al-
ternative approach to the study of pornography. Robert Jensen (chap. 6,
this volume) argues that both legal and social science scholars have failed
to ask the right questions about pornography and that this has resulted
in damaging silences. Jensen describes pornography as a system of op-
pression that needs to be debated and discussed. He addresses some of the
standard arguments against the regulation of pornography and con-
cludes that neither the law nor social science research in their current
form is helpful in challenging the capitalist patriarchy that creates the si-
lences that surround pornography.

David Allen (chap. 7, this volume), whom we consider one of the na-
tion’s experts on the application of critical theory to First Amendment ju-
risprudence, uses critical theory to better understand how the U.S. Su-
preme Court struggles to control and establish meaning. His chapter
highlights court decisions that limit public action from the community
and examines the Supreme Court’s practice of controlling meaning and
how this in turn controls the public sphere and limits activism among
citizens. Allen suggests that if new First Amendment theory were devel-
oped, it may allow the Court to move away from the need to establish
societal order at the expense of quelling disagreement and dissent. The
Court might then find ways to promote a more democratic society with
a more active public sphere.

Sandra Braman (chap. 8, this volume) ends Part I with a thorough dis-
cussion of the process of explication, specifically in the context of infor-
mation policy research. She describes the evolution of the theoretical and
methodological innovation of her ground-breaking 1989 article, “Infor-
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mation and Socioeconomic Class in U.S. Constitutional Law,” in the in-
troduction to a reprint of the article.

PART II: MULTIDISCIPLINARY
METHODOLOGICAL APPROACHES

Bill Chamberlin, Cristina Popescu, and Michael Weigold (chap. 9, this
volume) begin Part II of the book with a detailed overview of a sophisti-
cated and innovative methodological approach to rating state public rec-
ord and access laws. The chapter focuses on the Marion Brechner Citizen
Access Project at the University of Florida (www.citizenaccess.org). This
research is a good example of how a multidisciplinary approach can not
only help produce enlightening scholarship, but also contribute some-
thing tangibly useful to the profession of journalism and to citizens in-
terested in participating in self-governance or keeping a watchful eye on
what government does.

We see the next two chapters as good examples of how social science
research in mass communication can inform and inspire communication
law research. Robert Entman’s (1992) well-known study about “Blacks
in the news” on TV has led many scholars to consider the impact of racist
images on potential jurors. Entman’s study concluded that routine crime
and political reporting may indirectly promote racism in the ways that
Blacks are depicted on TV news. This has clear and important free press/
fair trial implications that could never have emerged from a traditional
legal research study. In his introduction to a reprint of the original arti-
cle, Entman (chap. 10, this volume) discusses the implications of his orig-
inal study (and those that have followed) on potential jury bias.

Glenn Leshner (chap. 11, this volume), another scholar from mass
communication who does not specifically devote his research to legal is-
sues, puts Entman’s findings to an experimental test. His chapter ex-
plores the effect of dehumanizing depictions of race in TV news on view-
ers. Leshner’s experiment “is meant to forge the link between content and
effects by assessing the relationship among types of depictions of alleged
criminals (black and white) in television news stories and subsequent so-
cial judgments of the target suspects.” Leshner’s experimental findings
“corroborate Entman’s suspicions that dehumanizing depictions of Afri-
can American males in television news crime stories encourage stereotyp-
ing in judgments about those suspects.” Both of these social science stud-
ies make a meaningful contribution to a better understanding of media
content and its effect on legal processes.

Another experiment follows Leshner’s, but this one focuses on the jux-
taposition of voice-over and video in TV news stories and asks whether
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TV is more vulnerable to legal claims as a result of this juxtaposition that
might create unintended defamatory meaning. Tom Grimes and Robert
Drechsel (chap. 12, this volume) found that a viewer’s gender and sche-
mata can be used to help determine whether potential libel plaintiffs can
reasonably claim to be harmed and identified by audio and video juxtapo-
sition, even if nothing defamatory was communicated literally.

The Grimes and Drechsel study first appeared in Journalism Quarterly
in 1996. The authors’ introductory commentary emphasizes what is one
of the main thrusts of this volume—that mass communication and legal
scholars can work hand in hand to produce meaningful research that
combines the theoretical and methodological expertise of both areas.
Grimes and Drechsel write in their introduction that their experiment
emerged precisely because of the inherent multidisciplinary nature of the
field of mass communication. Their original study concluded by observ-
ing that their juxtaposition experiments “confirm the value of applying
communication theory to legal issues.”

Brooke Barnett (chap. 13, this volume) provides another good example
of a study that merges traditional legal research with social science meth-
odology to look at a relevant question, beyond just employing what
Pritchard calls the institutional paradigm. Barnett uses a survey to deter-
mine how the federal Driver’s Privacy Protection Act impacted journal-
ists’ use of public record databases. This study focuses on a legal issue
(access to public records) and looks beyond cases and statutes to deter-
mine not what the law is saying, but rather to explore issues of impact.
Also noteworthy about Barnett’s chapter is the fact that this study was
written two different ways—for a law school audience (this version of
the study was printed in the Federal Communications Law Journal) and for
a social science audience. Barnett’s chapter offers the social science ver-
sion of the piece, and her introduction discusses how these two different
target outlets influenced her writing.

In the chapter that follows, a look at a more common qualitative ap-
proach to the study of communication law is offered. Amy Reynolds’
(chap. 14, this volume) study of the impact of Walker's Appeal on how
states in the North and South treated abolitionist speech in the early 19th
century offers an example of legal historical work. Legal history is cer-
tainly not new, nor is the methodological approach employed by Reyn-
olds. Yet as she notes in her introduction, this particular article (which
appeared in Communication Law & Policy in 2004) is heavily reliant on his-
torical primary sources rather than legal primary sources, which is less
common in legal-historical endeavors. As with contemporary, traditional
legal research, much of the historical work done in the area of law is
heavily reliant on court opinions and statutes as well as judicial interpre-
tation. Reynolds’ article includes some of this, but the focus is shifted to
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the social realm in an effort to better understand how factors beyond the
law might have influenced perceptions of the dangers of abolitionist
speech.

Continuing in the qualitative realm, Constance Ledoux Book (chap.
15, this volume) offers insight into the use of focus groups to aid in the
identification of the public interest as it is understood in broadcasting. Al-
though Book’s study does not actually employ focus groups, it provides
a helpful overview of the ways in which focus groups aid both the Fed-
eral Communications Commission (FCC) as well as cable companies in
their ascertainment of what public interest actually means. This has im-
plications for the study of broadcast regulation law and its relationship
to the citizens it serves.

The last methodological chapter offers a good example of traditional
legal research that maintains a multidisciplinary focus. Michael Hoefges
and Kent Lancaster (chap. 16, this volume) approach the study of mass
media advertising plans as a way to provide legal notice in class action
lawsuits. They suggest that their research can provide important insights
to legal professionals and scholars by further advancing an understand-
ing of “advertising media planning theories, methods and data.”

The following chapters offer a wide range of models for multi-
disciplinary work. As suggested throughout our introductory com-
ments, we hope that this project will stimulate new ideas and directions
for research in communication and law that will lead to long-term pro-
grams of study into how the First Amendment functions in the society in
which we live.
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Chapter 1

Charting the Future of
Interdisciplinary Scholarship
in Communication and Law

Jeremy Cohen
Penn State University

Timothy Gleason
University of Oregon

The United States is engaged in what the president refers to as “a war on
terrorism,” as we pause from our work as university and journalism
school administrators to reflect on freedom of expression, on how we
come to understand it as scholars, and on what the work of social re-
search in communication and law may hold for the future. As in other
times of military and social conflict, there are implications for the flow
and veracity of information, for the ability of the government to hold
and interrogate prisoners outside of the public’s view, for the efficacy of
public calls to question official policy, for the ways in which journalists
may gather information and report it to citizens, and for the privacy of
individuals. For much of the last half of the 20th century, there was a
fragile consensus about the value of freedom of expression in a demo-
cratic society. Nonetheless, although most Americans say they favor our
constitutional freedoms of speech, Stanford law professor Kathleen Sulli-
van (1994) noted that many are willing to roll back or trade those rights
to achieve other goals. The freedoms of expression take on particular sa-
lience when ideologies clash. There will be no lack of work for the foresee-
able future for those interested in the interactions of communication and
law.

We shared our program of interdisciplinary approaches to communi-
cation and law more than two decades ago with the publication of Social
Research in Communication and Law (Cohen & Gleason, 1990), in which
we offered an invitation to others to join us. They felt like halcyon days.

3
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For Gleason, historical examination of the watchdog concept (1990), of
libel law (1988, 1993), and of the Fairness Doctrine (1991), and for Co-
hen, third-person effects and social science studies of libel (1987, 1988,
1989, 1990), cameras in the courtroom (1982), First Amendment juris-
prudence (1989), and communication and law (1986) suggested inroads
toward deeper understanding of the links among expression, democracy,
and communication behaviors. The Association for Education in Journal-
ism and Mass Communication held a panel discussion of social science
approaches to media law—its first—that included many of the authors
represented in the current volume.

It was our belief then, and it remains so now, that communication
scholars have the opportunity to add greatly to the understanding of
freedom of expression by developing lines of research that examine free
speech issues “from the perspective of the communication scholar, not in
competition with the legal scholar, but in recognition of the objectives of
communication research” (Cohen & Gleason, 1990, p. 8). We noted then
that to do so added the need for increased scholarship. Contributors
would need expertise in multiple disciplines. Thorough familiarity with
law and expertise in communication would be the minimum credential
before the work could be held up to the peer review of disciplinary schol-
ars in law or colleagues in communication. To do less would risk confu-
sion, the formulation of unsound theory, and the creation of unrealistic
expectations. We tried to make it clear that, in the end, law is not science.
Legal and scientific theory are not the same. The work of the communi-
cation and law scholar requires deep disciplinary awareness of the dis-
tinctions between these sometimes conflicting ways of knowing and
framing human discourse.

We set out in 1990 to describe a framework for communication and
law. We identified three different issues ripe for research:

o The theoretical and methodological elements that distinguish among
law, freedom of expression, and communication, and the conceptual
approaches needed to bridge these disciplines.

o The validation or (invalidation) of assumptions about communica-
tion embedded in law.

o The use of social research to identify and examine the impact of law
on communication.

Today, the task feels particularly daunting. We do not have a crystal
ball. We cannot predict the work of future communication and law
scholarship. Yet little at present suggests the emergence of unified or co-
hesive communication and law research programs. By and large, studies
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have remained ad hoc research ventures that provide intriguing glimpses
into law, but that have yet to bring a larger field into focus. No commu-
nication graduate program has vet established itself as a leader in the
manner that some have developed deserved reputations for work in First
Amendment law, children and media, or the study of journalism institu-
tions.

It may be that part of what makes communication and law so difficult
as a field is the fundamental difference between science and law. Recog-
nizing that the field of communication includes a wide range of ap-
proaches including but not limited to social science, a distinction none-
theless remains between the purposes of law and communication.

Law is a system of regulation. Its purpose is to set, interpret, and en-
force rules of conduct by which people will live—or, at least, be held ac-
countable. Communication as an academic discipline, whether the schol-
arship of critical theorists, historians, or social scientists, is a search for
understanding of individuals, events, institutions, and other phenomena.

Law is not science. Oliver Wendell Holmes (1881) made this clear in
the opening paragraph of The Common Law when he wrote, “The life of
the law has not been logic; it has been experience” (p. 1). Holmes under-
stood that the “felt necessities of the time, the prevalent moral and politi-
cal theories, intuitions of the public . . . even the prejudices which judges
share with their fellow men” (p. 1) had more to do with judicial decision
making than did science. Science, of course, is not always a desirable basis
for law. The “best” science of the first half of the 19th century viewed
Black men and women as inferior. It was this scientific view that gener-
ated the legal logic the Supreme Court relied on in Dred Scott (Scott v.
Sandford, 1857), one of the most shameful cases in American history. If
Blacks were inferior to Whites, then the subtleties of citizenship were not
relevant. Inferior races (the accepted scientific view at the time) could not
be citizens. The citizenship question before the Court was moot.

Science has never been an easy fit for the courts, a point Hastings Col-
lege law professor David Fairman (2004) illuminated in his history of the
Supreme Court’s “200-year struggle” to integrate science and law. Sci-
ence remains a hit-and-miss proposition for the courts, as Chief Justice
William Rehnquist’s opinion for the Supreme Court in City of Renton v.
Playtime Theaters, Inc. (1986) demonstrates. The case rested in part on an
empirical question. Did the presence of adult entertainment in Renton,
Washington, lead to increased crime, which was the rationale for the or-
dinance under consideration? “The First Amendment does not require a
city . . . to conduct new studies or produce evidence independent of that
already generated by other cities so long as whatever evidence the city re-
lies upon is reasonably believed to be relevant,” Rehnquist wrote (City of
Renton v. Playtime Theaters, Inc., 1986, p. 51). In other words, the courts
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may accept the reasonable views of legislators over scientific evidence re-
gardless of whether a question may be subject to empirical verification.
The felt necessities of the time, as well as empirical evidence, are at the
heart of legal decision making. Understanding how communication con-
tributes to the felt necessities of the public, and the ways in which those
necessities interact with law, is a task for communication and law schol-
ars.

In City of Renton, the Court found little use for an empirically produced
factual basis. Are the courts ready for the even more difficult lead of
crafting doctrine around social science discovery? Bunker and Perry
(2004) concluded that, although interdisciplinary legal scholarship is on
the rise in areas such as law and economics, “the [olne area of legal
thought in which the social scientific world view has gained little traction

. 1s free speech theory and doctrine” (p. 3).

We do not propose applied research as the single justification for com-
munication and law. Nonetheless, it should give each of us pause to re-
consider the larger picture and to ask: What is the purpose of the research
at hand? How does it contribute to freedom of expression and democratic
practice? Are we building a body of work as members of a community of
scholars that will make a difference in the formulation and application of
law?

On a more positive note, the following chapters and studies indicate
constructive growth. Interest in communication and law has increased.
Research scholars are regularly working beyond the limits of the single
discipline approaches of law, history, psychology, and communication
to develop richly textured portraits of the environments—Iegal, social,
and cognitive, among others—that influence and are influenced by the
regulation, practices, and philosophies of expression. Psychology and law
courses, and, on occasion, communication and law are now widely avail-
able to undergraduate as well as graduate students.

For scholars interested in understanding freedom of expression, the
present offers a profusion of challenges sufficient to establish the direc-
tion of a body of work for many years to come. The work will be impor-
tant if it holds implications for citizens and others who feel called on to
engage in the democratic process through the First Amendment freedoms
that underlie the American constitutional democracy.

There appeared to be strong protection for journalists claiming limited
constitutional, statutory, or administrative rights to conceal the identity
of their sources when we began teaching media law. Today, several jour-
nalists are facing prison sentences for refusing to reveal the names of
confidential sources. As scholars, we would like to know: What has
changed? Is there more than a simple correlation between the public’s de-
creasing trust in news organizations and prosecutorial zeal? Does the
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public think about freedom of expression differently now than during
other times of national crisis?

Today, the contours of the Patriot Act and the architecture of informa-
tion technology are altering the boundaries of privacy and shrinking the
zone of individual privacy, once taken for granted. Communication and
law scholars will contribute to the policy realms of law if full-fledged
programs of scholarship are mounted to develop an understanding of the
phenomena. Likewise, legal scholars such as Stanford University law
professor Lawrence Lessig (2004) are asking new questions about what it
means to own information. Of course more familiar questions remain
that will benefit from careful interdisciplinary study. Communication ef-
fects, media ownership and distribution, intellectual ownership, privacy,
and national secrecy are among a multitude of phenomena subject to law
and regulation, and to deeper understanding through communication
scholarship.

Legal scholar Frederick Schauer (2004) argued that the definition of
the First Amendment cannot be explained by examining only the law. Its
limits, he wrote, “turn out to be a function of a complex and seemingly
serendipitous array of factors that cannot be (or at least have not been)
reduced to or explained by legal doctrine or by the background philo-
sophical ideas and ideals of the First Amendment” (Schauer, 2004,
p. 1768).

Lacking a crystal ball, we will nonetheless hazard a prediction—the
task the editors of this volume have asked us to perform. The work of
communication and law scholarship will only find influence beyond the
laboratory and library when the protocols of our studies exchange ad hoc
scholarship for long-term programs of study. The presence in the jour-
nals of unrelated research developed because scholars followed esoteric
personal interests will not generate enlightened consideration among
others. It is time to follow our colleagues in other social, biological, and
physical sciences, and to identify realms of study that will produce useful
understanding. It is time to focus our limited resources on questions for
which the answers can make a difference. To do so, we have to adopt a
new sense of what it means to be collegial, and we have to work prag-
matically, as well as with an interdisciplinary vision.
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Chapter 2

Method in Our Madness:
Legal Methodology in
Communications Law Research

Fred H. Cate
Indiana University

As a law professor specializing in communications law, I often find my-
self as the external member of qualifying examination and dissertation
committees for doctoral students in journalism and telecommunica-
tions. Having grown up in a field in which the JD, rather than the PhD,
is the teaching degree, I have never fully understood all of the rites of
this process. Without question, the most mysterious parts deal with
methodology. I have read countless essays and participated in dozens of
dissertation defenses that discuss, seemingly without end or purpose, in-
dependent and dependent variables, inductive and deductive reasoning,
regression analysis, and standard deviations.

Occasionally, a colleague who works in the social sciences, but has
training or an interest in law, will ask a candidate a question about “legal
methodology.” This is one of the moments I fear most—when I must ex-
ert the greatest energy to ensure that my face does not look as blank as
the candidate’s. Fortunately, with a little preparation, the occasionally
sagacious nod, and vigilant silence, I usually can keep my fellow com-
mittee members—not to mention the candidate—from catching on to
how completely lost I am.

This worked relatively well until the qualifying exam of Brooke
Barnett, one of the editors of this volume. In her exam, she was asked—
not by me, to be certain—how a scholar would approach a certain prob-
lem using legal methodology. Her written response—that there really
was not any such thing as legal methodology—struck me as vaguely
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sensible even if something of a slight to my academic discipline. My im-
mediate concern, however, was that the issue might come up when the
committee met with her to discuss her responses.

Sure enough it did. The faculty member who had posed the initial
question—an obvious troublemaker—asked Brooke to comment on her
dismissal of legal methodology. Whatever she said as I was busy trying
to look thoughtful and nod sagaciously, its effect was to reiterate that
law did not have many analytical tools to contribute to social science re-
search.

“I am sure Professor Cate wouldn’t agree,” Brooke’s inquisitor re-
torted, as he and the other committee members turned their eyes on me.
My worst nightmares were realized as a blank look replaced my mask of
wisdom. “I think she may have been a little harsh,” T stammered, and
then took the road of all professorial cowards and asked Brooke to ex-
pand on her answer.

The underlying question—Does law have any meaningful methodol-
ogy to contribute to communications or other social science research?—
was left unanswered and surprisingly, given how much lawyers like to
write about everything, appears largely unexamined. Methodology is
just not a subject legal scholars tend to address explicitly, either in the
classroom or in published research. Our failure to do so not only threat-
ens to undermine the rigor and reliability of legal research, it also ob-
scures the fact that legal scholarship does, in fact, use a variety of meth-
odologies, which are indeed useful for communication researchers.

In the pages that follow, I describe, briefly and in broad terms, some of
the major schools of legal thought, each of which involves different
methodologies. In fact, it would be no exaggeration to say that one of the
characteristics that most distinguishes each of these schools from the
others is their different methodologies. I conclude by addressing four spe-
cific analytical tools that are crucial to legal scholarship and relevant to
communication and other social science research.

SCHOOLS OF LEGAL ANALYSIS

Common and Civil Law Systems

The early Western legal systems, on which the U.S. legal system has
drawn most heavily, are generally divided into those based on civil (also
called Roman or code) law and those based on common (or case) law.
Civil law, which the Romans spread throughout continental Europe, re-
lied on extensive written codes—what today we would call statutes,
rules, and regulations. In theory, albeit admittedly oversimplified, the
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answer to any legal problem was codified somewhere. The role of the civil
law system, therefore, was primarily to ensure that the facts of any dis-
pute or issue were correctly adduced and the right codified law applied.

Common law, by contrast, although not devoid of written laws, re-
lied far more heavily on the resolution of specific disputes to create prec-
edents that could then be applied to future legal disputes. Therefore, the
common law system placed great emphasis on the adversarial role of
attorneys to help hone factual and legal disputes and determine which
of potentially many conflicting precedents applied to the case at issue.
Whereas the raw material of the civil law system was complex codes, the
raw material of the common law system was a constantly expanding ar-
ray of precedents, each of which was highly fact-specific. These prece-
dents might conflict among each other and from jurisdiction to jurisdic-
tion, and they might even include divergent legal interpretations within a
specific case. In House of Lords decisions, for example, each law lord
might write his own opinion for why a case should be decided a certain
way, none of which would be labeled as majority or dissenting opinions.
Common law was uniquely English and exerted far greater influence on
the early development of U.S. law; only the legal system of Louisiana,
with its French origins, was explicitly based in civil law.

As can easily be imagined, the methodologies of these two systems—
the ways in which they analyze and solve questions or disputes—are
quite different. Although both systems require some way of determining
facts that are in dispute, the civil law system relies heavily on judges to be
fact-finders. Once the facts become clear, application of the law is really a
matter of looking it up. In the common law system, by contrast, judges
are more like referees or umpires between attorneys who fight not only
about the facts, but also about which precedents should be applied and
why. Categorization, as my colleague Professor Don Gjerdingen has
noted, is therefore one of the key tools of the common lawver.

In the United States, the two systems have blended significantly. Al-
though scholars usually describe the U.S. legal system as being based in
common law, most states have codified the widely accepted principles of
common law precedents into statutes and regulations. By the start of
World War 1I, the U.S. legal system, although often still referred to as a
common law system, had evolved millions of statutes and regulations nec-
essary, or at least more appropriate, for regulating an industrial economy.

Legal Formalism and Positivism

Moreover, both common and civil law systems contribute to the develop-
ment of law as a set of fairly technical rules and procedures, and of law-
yers as experts trained in the intricacies of legal argument and set apart
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from the population at large. Sometimes characterized as legal formalism
or positivism, this understanding sees law and legal rules—procedural
and substantive—as important in their own right and requiring compli-
ance without much regard for what their effect might be in practice. For
example, a litigant might be barred from court because he failed to com-
ply with a filing technicality or neglected to respond to a complaint in the
precise time or manner required by court rules or precedent. Or a statute
might be applied to an individual without regard for whether the result
of its application appeared fair or just. One criticism leveled against the le-
gal system is that its methodologies have become more important than
its effect or outcome—that process trumps substance.

Natural Law and dtilitarianism

One of the earliest responses to this perception of law was reliance on
some notion of natural law, which in turn often reflected theological
principles. The founders relied heavily on such an approach in justifying
rebellion against England. Recourse to natural law requires some shared
understanding as to what values are natural and when they should be
applied. Few truths are, in fact, self-evident, and both lawyers and legal
scholars have found recourse to natural law methodologically problem-
atic as a result.

Another early and often related response to legal formalism or positiv-
ism emphasized a more utilitarian approach to law. Thomas Jefferson,
for example, wrote in 1810:

A strict observance of the written laws is doubtless one of the high duties of
a good citizen, but it is not the highest. The laws of necessity, of self-
preservation, of saving our country when in danger, are of higher obliga-
tion. To lose our country by a scrupulous adherence to written law, would
be to lose the law itself, with life, liberty, property and all those who are en-
joying them with us; thus absurdly sacrificing the end to the means.
(Thomas Jefferson to John B. Colvin, Sept. 20, 1810; cited in Ford, 1904—
1905, p. 146)

Utilitarianism, like reliance on natural law, raises all manner of meth-
odological issues for both practitioners and scholars because it requires
agreement on what desirable outcomes are and when formal law may be
evaded to achieve those. As Jefferson noted: “The line of discrimination
between cases may be difficult; but the good officer is bound to draw it at
his own peril, and throw himself on the justice of his country and the
rectitude of his motives” (cited in Ford, 1904-1905, p. 146).

The 20th century saw the evolution of additional responses to legal
formalism or positivism that offer more interesting (and, arguably,
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more useful) methodologies and are largely distinguished by their
methodologies.

Legal Realism

The earliest of the modern responses—legal realism—tends to reject both
formalism and natural law as the basis for legal decision making or
scholarship. Instead legal realists see law as seldom being as precise or in-
fallible as lawyers and judges might portray it; legal realists focus on fac-
tors such as judicial experience and bias, desirable public policy goals, and
even social science research as better explanations of trial outcomes.
Methodologically, legal realists abandon the concept that law is objective
or neutral, or that codified law or common law precedents can be applied
to achieve predictable, consistent results. For legal realists, analysis of the
law requires looking outside of the legal system to results, effects, and
context.

Like many of the 20th-century schools of legal thought, the primary
contributions of legal realists might be characterized as negative: They
criticize an established order and question the infallibility of laws, legal
procedures, and legal decision makers. Legal realism thus helped lay the
groundwork for many of the other schools of legal thought to follow. It
also helped to legitimize critiques from broader perspectives than just an-
alyzing how accurately facts are adduced and legal precedents applied.

Economic Analysis of Law

Law and economics—or the economic analysis of law—brings a more
quantified or scientific approach to utilitarianism. This school of legal
thought accepts as the goal of law wealth maximization. What consti-
tutes wealth may be determined by allowing voters or litigants to actu-
ally value different outcomes (e.g., Would you pay more to have cleaner
air or cheaper products?). Law and economics proponents then focus on
the economic efficiency of various ways to achieve the desired end and to
identify, avoid, or reduce transaction costs. Cost-benefit analysis is the
key tool of law and economics proponents. Law and economics thus sup-
plies a distinctive method both for determining the goal of a law or legal
decision and for evaluating how that goal is achieved.

Although many adherents are careful to note that not all problems are
capable of economic analysis and that economic analysis does not always
consider all competing values (e.g., How do you value clean air for future
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generations?), this school of analysis is often criticized for ignoring non-
monetary values (e.g., liberty or equality).

Critical Legal Studies

The critical legal studies movement emerged in the 1970s largely in re-
sponse to law and economics, although the crits, as its proponents are
called, also viewed the movement as building on the more radical aspects
of legal realism. Critical legal studies focuses on the indeterminacy of law
and legal process and argues that legal outcomes significantly or even
predominantly reflect bias, ideology, politics, wealth, power, status, and
other extralegal factors. Thus, law is often seen as a tool of legitimizing
wealth and injustice and oppressing individuals, especially those who are
less powerful or farthest removed from the social norm.

The methods of crit analysis, therefore, are far less quantitative than
those of law and economics and far less concerned with legal precedent or
procedure than any of the prior schools of legal analysis. After all, if the
system is corrupt, applying its rules precisely and efficiently would only
further the corruption. Instead crit methods are far more concerned with
identifying bias, measuring impact on disenfranchised populations, and
enhancing social justice.

Feminist Legal Studies

Over the past three decades, the critical legal studies movement has given
birth to a number of related, but distinct, strands of legal analysis. One of
the most distinctive is feminist legal studies. This label covers a wide ar-
ray of thinking, but the common element they share is some focus on the
questions of whether there are intrinsic differences between men and
women and, if so, to what extent the legal system does or should reflect
those differences.

For example, some feminist scholars argue that there are inherent dif-
ferences between men and women—that women have distinct perspec-
tives and approaches to problems that are often ignored by the legal sys-
tem. As a result, these scholars urge reform of the legal system to
accommodate women’s ways of approaching problems and seeing the
world and remove biases that favor male voices. Another strain of femi-
nist legal thinking rejects the claim that there are inherent differences
between men and women, and argues instead that the legal system,
dominated by men, has created and perpetuated differences, allowing
male-dominated society to subjugate women (e.g., by denying them the
right to vote or failing to take domestic violence seriously).
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Critical Race Theory

Another powerful offshoot of the crit movement is critical race theory.
Professor Brian Bix describes critical race theory as presenting two
strands of analysis. The first is that racism is pervasive in the legal sys-
tem. The second is that people of minority ethnic groups have “distinctive
views, perceptions, and experiences which are not properly recognized or
fully discussed in mainstream of conventional discussions of the law”
(Bix, 1999, p. 215).

The methodologies of feminist legal and critical race scholars, like
those of most crit scholars, involve the extensive application of disciplin-
ary approaches and analytical tools external to the law and legal system.
These schools of legal analysis are inevitably concerned with context as
much or more than with the content of law and legal institutions. They
are also more likely to be interested in the impact of the legal system in
operation, the nature of the people acted on, and, significantly, the iden-
tity, demographics, and experiences of the observer or scholar.

Law and Society

Law and society builds on—and, to some extent, includes—many of the
previous schools of legal thought to focus on how law and legal institu-
tions operate in society. What is distinctive about this movement, and
most relevant to this chapter, is that law and society is dominated by
nonlawyers: anthropologists, economists, historians, political scientists,
psvchologists, sociologists, and others who study the operation and im-
pact of law from the perspective of other disciplines. These scholars thus
apply the tools of their disciplines to their analysis of broad questions
about law in society. Those same tools and a broad interdisciplinary ap-
proach are often adopted by legal scholars active in the law and society
movement. The reverse, however, has proved true as well: Legal method-
ologies are increasingly infiltrating the work of nonlawyer law and soci-
ety scholars.

This brief and incomplete survey of some of the major schools of legal
thought does not begin to do justice to the richness, diversity, or complex-
ity of ways in which legal practitioners and scholars think about the law
and analyze legal problems. However, it does suggest the range of legal ap-
proaches and tools available to both legal and social science scholars.

TOOLS OF LEGAL ANALYSIS

This final section highlights four of the most pervasive tools—four meth-
odologies, if you will—that are clearly applicable to communications law
and other social science research.
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Precedent

One of the oldest and most widely used analytical tools in the common
law is precedent: How well does a current or proposed application of the
law comport with past decisions? This is one of the most basic tools used
by judges, attorneys, and scholars every day, and it has the advantage of
limiting the inquiry to a fixed body of law—no matter how large and
complex that body may be.

Communications law research is often concerned with precedent: How
did the Federal Communications Commission (FCC) apply its past deci-
sions in similar areas? What is the new technology or media most like—
how do we categorize it? This question has dominated the debate over the
First Amendment status of cable and satellite TV for decades: Is cable more
like over-the-air broadcasting, which gets limited First Amendment pro-
tection, or more like print, which gets full First Amendment protection?

Similarly, courts will often ask about FCC decisions: Did the Commis-
sion adequately follow its past precedent or justify departing from it? If
the reviewing court concludes that the Commission ignored precedent or
finds the justification for departing from it is inadequate, it will often re-
verse the Commission or remand the case for further consideration. As a
result, precedent often acts to slow the pace at which communications
law evolves and tends to keep both the practice and scholarship of com-
munications law backward-looking.

Precedent is focused almost wholly within the legal system: It is con-
cerned with the identity of the decision maker and the affected parties only
to the extent necessary to determine whether they are bound by prior deci-
sions (e.g., a lower court bound by the decision of an appellate court or a
litigant bound by a decision in a prior case involving the same facts in a
different jurisdiction). Precedent is rarely concerned with the identity of the
observer at all and takes into account other contextual factors only as nec-
essary to evaluate whether past precedent was applied correctly or how
the current case might be applied as precedent in the future.

It is difficult to overstate the importance of precedent in communica-
tions law—not only because of its prevalence, but because precedent of-
ten plays a key role in applying other analytical tools—for example, in
interpreting statutes or determining jurisdiction. Yet precedent is not the
only tool used by communications law researchers.

Codified Rules

As the legal system has evolved in the United States, constitutional, stat-
utory, and rule-based analyses have grown increasingly important: Did
a court or other decision maker act as commanded by legislation or ad-
ministrative rule? This type of analysis has proved especially vital in
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communications law, where the First Amendment to the Constitution
has played a critical role and where Congress has passed a number of ma-
jor statutes and the FCC has engaged in hundreds of rule-making pro-
ceedings in recent years.

Statutes and, to a lesser extent, rules are exceptionally important be-
cause they can overturn in an instant all but constitutional precedent. For
example, the deregulatory approach that Congress adopted in the Tele-
communications Act of 1996 led to the overturning of dozens of Com-
mission rules governing broadcasting and telecommunications.!

Codified rules are thus far more likely than precedent to precipitate
change. The two methods of analyzing communications law problems
are otherwise quite similar: focused almost exclusively within the legal
system and not particularly concerned with parties or outcomes. More-
over, precedent is used to interpret codified rules and to judge whether
those rules were applied appropriately. This can be particularly vexing in
situations where the codification took place years before substantial ad-
vances in the social or economic activity that is the subject of the rules.
(For example, the Communications Act that created the FCC and gov-
erned the entire structure of communications industries in the United
States into the 21st century was adopted in 1934 and was based largely
on an earlier law enacted in 1927.) Nowhere is the difficulty inherent in
interpreting aging codified law clearer than in courts’ and agencies’ inter-
pretation of the Constitution—the United States’ earliest and most au-
thoritative source of codified law.

Policy Analysis

A third and increasingly prominent methodology used in communica-
tions law research is policy analysis. Policy analysis focuses on outcomes

!Section 202(h) of the Telecommunications Act of 1996 requires the Commission to re-
view its broadcast ownership regulations every 2 years to “determine whether any of such
rules are necessary in the public interest as a result of competition” and to “repeal or modify
any regulation” that the FCC determines no longer serves the public interest. By the end of
the Commission’s third biennial review, completed in June 2003, it had eliminated the
newspaper-TV cross-ownership ban, which had been in place since 1975 in markets with
nine or more stations. The Commission raised the national limit on the percentage of TV
viewers that any one person could own stations reaching from 35% to 45% (Congress later
lowered it to 39%) and raised the limit on the number of stations that could be owned in any
one market from one to three in the largest markets and to two in medium-sized markets.
The Commission relaxed its rules limiting cross-ownership of TV and radio stations in the
same market. The FCC modified the dual network rule, which prohibited common owner-
ship of two or more TV networks, to permit the four largest networks—ABC, CBS, NBC,
and Fox—to merge with smaller networks such as United Paramount or Warner Brothers.
Some of the Commission’s efforts have been stalled by the U.S. Court of Appeals for the
Third Circuit (Franklin, Anderson, & Cate, 2004).
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and asks whether the result of a particular legal decision or enactment is
fair, efficient, or consistent with what the decision maker intended.

Many of the more recent schools of legal analysis argue that policy
analysis is the key tool of legal decision makers and therefore should be
an essential tool of legal scholars. In communications law, for example,
some of the most significant Supreme Court cases appear capable of ra-
tional explanation only by focusing on their outcome, not their applica-
tion of precedent or codified law. The landmark defamation case of New
York Times Company v. Sullivan (1964) is an excellent example, making lit-
tle sense in its application of either case law or statutes, but achieving the
dramatic—and, many observers would argue, desirable—outcome of
prohibiting southern states’” high courts from stifling media coverage of
the civil rights movement.

As this example suggests, the policy at issue may be unrelated to the
four corners of an existing body of common or civil law; it may reflect
social or political policy, the preferences of individual legal decision mak-
ers, or even explicit bias. As a result, focusing on policy objectives as a
means of explaining or evaluating legal decision making is intrinsically
responsive to the broader context of an issue: the impact on the parties
involved, the implications for future generations, and the identity and ex-
periences of the decision maker or observer. Policy analysis almost al-
ways refers to some broad principle or standard by which to evaluate
outcomes, such as morality, justice, or social stability. This only height-
ens the need for the researcher to be aware of the range of contextual is-
sues presented in a specific case or legislative enactment.

Policy or outcome analysis is perhaps the most common methodology
used by nonlegal specialists engaged in legal research. Such scholars may
be unaware of, or uninterested in, the minutiae of whether a court or ad-
ministrative body correctly applied prior precedent, ignored key relevant
precedent, or followed written statutes or rules. Instead their research fo-
cuses on the impact—both immediate and longer term—of whatever
they are studying and the desirability of that effect.

For example, a social science researcher might ask whether TV cover-
age of a crime scene affects the likelihood of the defendant receiving a fair
trial. All manner of traditional social science methodologies may be
brought to the problem, especially if empirical research is involved, but at
the end of the day the researcher will have to consider what makes a trial
fair and whether exposure to pretrial publicity has a legally significant
impact on the likelihood of achieving that goal.

One of the great challenges of policy-based research is the need to at-
tempt to identify, articulate, and correct for researcher bias. This can be
difficult to do. Yet this challenge should not obscure the desirability of
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policy-based research because such research may be perceived as being
more interesting and, in the long run, more valuable because it attempts
to answer important, relevant questions concerning the structure and
governance of our society.

Procedural Analysis

Finally, a word should be said about procedure as a tool of legal analysis.
Procedure may in fact be the most important tool for legal practitioners,
although the one least used by scholars. Procedural analysis focuses on a
variety of questions involving the authority and competence of the deci-
sion maker, the process employed in arriving at the decision, and the im-
pact that process has on the substantive outcome of a legal question or
dispute. Did the court have jurisdiction over the parties and the dispute?
Did the administrative agency provide appropriate opportunities for the
public to comment on a proposed rule? Was the burden of proof or stan-
dard for reaching a decision correctly identified? Were other important
procedural rules followed?

In law, a procedural violation is sometimes fatal to a decision. For ex-
ample, decisions by courts that lack jurisdiction to hear the case are in-
valid and treated as if they never existed. Other procedural violations
may not render the ultimate decision invalid, but may give rise to judicial
or public challenges to decisions that shape the course and resolution of a
case.

Procedural issues form the basis for many—perhaps most—challenges
by lawvyers to a law, regulation, or a judicial decision. This is especially
true in communications law and other forms of administrative law,
where agencies often fail to comply with one or more of the many rules
contained in the Administrative Procedures Act, the main federal law
governing how administrative agency authority is to be exercised. Even if
that failure does not automatically render the agency’s decision invalid, it
may require that the agency reopen its proceedings or reconsider its deci-
sion, which gives attorneys a second chance to plead their case while de-
laying the effective date of an objectionable outcome. Delay is often suffi-
cient, especially in cases involving the press or access to government
documents because the need for, and sensitivity of, the information is
likely to decrease with the passage of time.

To scholars of communications law, especially those not trained in the
law, procedural analysis is often overlooked or dismissed, although pro-
cedure may have been dispositive in the outcome of the case. For exam-
ple, pretrial motions—motions to dismiss a case before it gets to trial—
are decided under standards that greatly favor the nonmoving party,
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standards that are much harder to satisfy than those used at trial. So
knowing whether an appeal is from a decision on such a motion or from
a full trial on the merits is critical to evaluating its long-term signifi-
cance.

Moreover, procedural issues have proved particularly significant in at
least the constitutional dimensions of communications law because it is
often these issues that the Supreme Court interprets as being most af-
fected by First Amendment protections for speech and press. New York
Times Company v. Sullivan (1964) not only established the now-famous
“actual malice” standard for public plaintiffs to recover for defamation, it
also required that actual malice be proved with “convincing clarity”—a
procedural standard that makes actual malice virtually impossible to
demonstrate. In Philadelphia Newspapers, Inc. v. Hepps (1986), the Su-
preme Court ruled that defamation plaintiffs must prove the falsity of al-
legedly defamatory speech (rather than defendants being required to
prove truth), at least where the speech concerned matters of public con-
cern and the defendant was the media. This shift in the burden of proof
has made defamation cases involving expression on public issues virtu-
ally unwinnable because of the great difficulties inherent in proving fal-
sity. These are only two of many examples where the high Court’s tin-
kering with procedural requirements has had a dramatic and lasting
effect on the outcome of cases.

One final example of the importance of procedural analysis is the im-
pact of the procedural posture in determining outcomes in defamation
cases. During the 1980s, plaintiffs brought about 1,000 defamation
cases. Three fourths of these were terminated by decisions on motions in
favor of the defendants. Of the 254 cases that actually made it to trial,
however, plaintiffs won three fourths. Defendants appealed 147 of those
decisions. The appellate courts ruled in favor of the defendants and re-
versed the lower court’s decision in 53% of those cases and reduced dam-
ages in another 17% (Franklin, Anderson, & Cate, 2000).

Defamation scholars have long noted that only about 10% of defama-
tion plaintiffs win their cases. What this new research taught us was
much more informative than just that bare percentage: Few plaintiffs
ever get to trial; if they do, they tend to win; but if the case is appealed,
they tend to lose on appeal. The implications of this research are beyond
the scope of this chapter, but notably this work has led to a number of
proposals for reforming the defamation system.

Moreover, as this type of research amply demonstrates, procedural is-
sues are not just a topic for communications law research, they are also a
method for analyzing communications law problems. Procedural analy-
sis helps make greater sense of existing case and statutory law, and it
makes predictions about future decisions more precise.
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CONCLUSION

Law is not as devoid of methodologies as generations of doctoral students
and I may have surmised, although law’s analytical tools may not be as
clearly defined as in the social sciences. There are a variety of available ex-
planations for this relative lack of definition, ranging from the fact that
legal methodologies continue to emerge and evolve, to the fact that legal
methodology is given little attention as such in most law schools. To be
sure, we try to teach law students—especially in their first year—to
“think like a lawyer,” but we rarely are explicit about what this means or
the methodological tools available to help lawyers think. Even when we
teach those tools, we seldom conceive of them as methodologies. As a re-
sult, legal scholarship is more often recognized as borrowing methodolo-
gies from other disciplines—perhaps the most prominent example being
in law and economics—than contributing to them. But this perception is
incomplete and, increasingly, incorrect.
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Chapter 3

Social Science Research
in Judges’ First Amendment
Decisions

Anthony L. Fargo
Indiana University

In 1994, Professor Richard Delgado wrote that in legal scholarship we
were witnessing an end to what he called “First Amendment formalism”
and the rise of “First Amendment legal realism.” Professor Delgado ar-
gued that long-held beliefs about speech as a “near-perfect instrument for
testing ideas and promoting social progress” (p. 170) were being seri-
ously undermined by feminist scholars, critical race theorists, and others.
Professor Delgado argued that the new paradigm would allow the law to
view equality as just as important as free speech, thus clearing the way
for regulations on pornography and hate speech that, under First
Amendment formalism, could not pass constitutional muster.

Professor Delgado was not the first or the last legal scholar to suggest
that the traditional safeguards for freedom of speech contributed to si-
lencing women, minorities, and other “outgroups” instead of broadening
the marketplace of ideas (Fiss, 1996; MacKinnon, 1993). It is beyond the
scope of this chapter to debate whether Professor Delgado and others are
right that First Amendment jurisprudence has contributed in some way
to discrimination against, or the silencing of, women, minorities, and
others. However, if Professor Delgado were right that the new trends in
legal scholarship would lead to changes in judicial decision making, such
changes would seem to bode well for the use of social science research in
First Amendment jurisprudence.

Although it is not possible to list all of the studies that have attempted
to show relationships between media content and audience behavior—me-
dia effects, in other words—a glance at random issues of three leading

23
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communications journals indicates that media effects literature is abun-
dant (Arpan & Raney, 2003; D’Alessio, 2003; Eveland, 2003; Gross &
Aday, 2003; Lang, Schwartz, Chung, & Lee, 2004; Lasorsa, 2003; Ravaja,
2004; Tsfati & Cohen, 2003; Young, 2004). Of course, there are many
more such studies reported in academic and popular journals devoted to
psychology and other behavioral sciences (Bunker & Perry, 2004).

Despite the abundance of literature on media effects and the surge in
legal scholarship criticizing traditional First Amendment jurisprudence,
there has not been a major movement in the courts in the last 20 years to
change traditional free-speech protections. At the same time, the Su-
preme Court, which sets the tone and direction for all other U.S. courts,
has appeared of late to put more faith in social science findings than in
the past, leading Professor Timothy Zick (2003) to say that “[c]onsti-
tutional law . . . is becoming an empirical enterprise” (p. 118). Professor
Zick, citing a number of cases from the Supreme Court and other federal
courts, argued that federal judges increasingly did not have “any over-
arching normative theory of constitutional interpretation” and were
turning more often to empirical data and scientific conventions to help
them decide constitutional questions (p. 118).

Other legal scholars have suggested that the only roadblock to more fa-
vorable judicial notice of social science theories and findings is a lack of ade-
quate research. Professors John Monahan and Laurens Walker (1991) said
that empirical questions were increasingly at the “heart of law,” but they
noted that courts were often frustrated by a lack of empirical data on some
issues. Given what seems like a mountain of empirical data about media
effects, it would seem that First Amendment law, at least, does not suffer
from that defect. Yet the uses of empirical data to inform judicial decisions
about free-speech rights are scant, at least at the appellate level.

So we are left with a conundrum. Legal scholars tell us it is time to put
aside old ways of deciding at least some First Amendment cases. Hun-
dreds of studies are available regarding the effects of media content on
various audiences. The Supreme Court appears to be more accepting of
social science data as evidence than in the past. But First Amendment law
appears to be largely immune from these trends. Why?

The rest of this chapter attempts to answer that question and suggests
what can be done to make social science research more useful in solving
First Amendment problems.

THE ROLE OF LEGAL PHILOSOPHY

Both legal scholarship and judicial decision making appear to go through
various phases. Some of these phases throughout American legal history
have been more amenable to social science or real-life information than
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others. What follows is a brief exploration of the various legal philoso-
phies that have been identified by legal scholars.

Legal scholars tend to focus on the period after the Civil War in describ-
ing the evolution of American law mostly because antebellum courts
seemed to focus largely on natural rights rather than positive law. Shortly
after the war ended, Christopher Columbus Langdell became dean of Har-
vard’s law school and is generally credited with inventing the case study
method (Feldman, 2000). Langdell in effect turned the study of law into an
academic specialty that was separate from the rest of the academy and un-
concerned and uninterested with other academic disciplines. The case study
method focused on a mixture of inductive and deductive reasoning: Stu-
dents examined cases to identify abstract principles and rules that had
guided the decisions in those cases and then deduced from those principles
and rules the proper outcome of similar cases (Feldman, 2000). The philos-
ophy behind the case method, at least in its early incarnation, is known as
formalism. Formalism emphasizes the idea of law as an autonomous disci-
pline free of influences from the rest of society, with its own logic and
principles (Posner, 2003). In practice, formalism can be described as being
primarily concerned with three things: procedure, rules, and legal catego-
ries (Lempert & Sanders, 1986). Formalists often insist that proper proce-
dures be followed even at the expense of substantive justice; that rules es-
tablished by constitutions, precedents, and legislation be adhered to; and
that parties to a case and their actions be made to fit into familiar legal
forms or descriptions (Lempert & Sanders, 1986).

One obvious characteristic of formalism is that it is largely backward-
looking. This did not sit well with Progressives and others in the late 19th
and early 20th centuries who wanted to use the law to improve the lot of
people victimized by laissez-faire economic policies while also elevating
their morals (Feldman, 2000). At the same time, some in the legal com-
munity, most notably Oliver Wendell Holmes, questioned the Lang-
dellian emphasis on legal decision making as purely logical and deductive.
In one of his most famous lines, Holmes (1881,/1991) bluntly stated
that, “[tlhe life of the law has not been logic: it has been experience” (p.
1). He explained that many things went into judicial decision making and
had had more to do with the development of law than deductive syllo-
gisms: “The felt necessities of the time, the prevalent moral and political
theories, intuitions of public policy, avowed or unconscious, even the
prejudices which judges share with their fellow-men. . . .” Law, he said,
could not be discussed “as if it contained only the axioms and corollaries
of a book of mathematics” (p. 1).

Holmes is regularly identified as one of the pioneers of the American
legal realism movement, along with Roscoe Pound, Karl Llewellyn, and
Jerome Frank (Lempert & Sanders, 1986). Pound, among others, has also
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been identified with the sociological jurisprudence movement that also
arose in the early 1900s and that criticized Langdellian reasoning as “me-
chanical jurisprudence” (Feldman, 2000). The sociological jurisprudents
believed, like the formalists, in legal principles, order, and organization,
but they also believed that legal truths could not be discovered through
deduction and that justice sometimes demanded that judges had to make
law for the good of society (Feldman, 2000). Together, Holmes’ skepti-
cism about the impartiality and cold rationality of judges and the socio-
logical jurisprudents’ desire that law be used as a force for social good
combined into the realist movement, which flourished in the 1920s and
1930s in the legal academy.

The legal realists have been credited with recognizing the potential of
social science to lay foundations for legal decision making. By suggesting
that judges should act to improve society by making law, they also pro-
vided a philosophy that would help the courts back away from Lochner-
era thinking and expand the power of the government to intervene in the
economic system during the Great Depression (Feldman, 2000). Yet
American legal realism, which suggested that there were no hard-and-
fast rules governing legal decision making, proved too relativistic for a
world caught up in a war with totalitarian and fascist regimes in World
War 1II. Legal scholars began to emphasize the things that made America
different from the countries it was fighting, which in turn led to a new
emphasis on democratic ideals, American consensus, and a concern for
the rule of law. Scholars, assuming a shared American consensus about
the superiority of democracy to other forms of government, began ex-
amining what processes were needed to make democracy work. In turn,
legal scholars began to examine the conditions necessary for the rule of
law to work effectively. For the most part, these scholars, such as Lon
Fuller, began to focus on the legal processes that would ensure that law
had an “inner morality” (Feldman, 2000).

Legal process theorists shared with realists a disdain for the Lochner-
era Supreme Court, but for different reasons. Realists believed that the
Lochner Court had ignored outcomes in its decisions and failed to pro-
mote social justice. Legal process theorists were concerned with defining
the processes that made institutions unique and able to survive. The
Lochner Court had stepped out of its proper role and intruded on the leg-
islative function. To process theorists, the proper process of judicial deci-
sion making is “reasoned elaboration,” which calls for judges to give rea-
sons for a decision based on precedent and the appropriate rule of law
(Feldman, 2000). In short, the legal process school of thought rejected re-
alists” empiricism and their belief that judges were arbitrary and returned
the focus to the law as it was and as it should be, but not in the
formalists’ value-free way. Law was seen as an instrument of democracy
and should reinforce democratic principles.
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The changes in American life in the 1960s and 1970s, epitomized by the
civil rights movement, the women’s movement, the antiwar movement,
and other social movements, as well as government reactions to those
movements, cast serious doubt on the idea that Americans were united by
their love of democracy, democratic process, and the rule of law. Grad-
ually, the legal process train of thought derailed, along with the idea that
there was any one correct legal philosophy or theory. Feminist theory,
critical race theory, the law and economics movement, and other collabo-
rations between law and other disciplines emerged and existed in the acad-
emy—and in practice—side by side (Feldman, 2000). Some suggest that
this fragmentation of legal thought has now led to a postmodern period
that encourages multidisciplinary approaches to law and questions the va-
lidity of all previous ideas (Feldman, 2000). Others argue, along similar
lines, that the practice of law should become more pragmatic. Federal ap-
pellate judge and prolific author Richard A. Posner (2003) said that prag-
matism could lead judges through bewildering times by forcing them to
focus on common-sense solutions to problems. Legal pragmatism, Judge
Posner said, is forward-looking, empiricist, and open to empirical theory
while hostile to “abstract moral and political theory” when it comes to ju-
dicial decision making. In other words, it is antiformalist.

It would be short-sighted to believe that these schools of thought were
the only influences on legal scholarship and practice after the Civil War,
and it also would be wrong to think that there are clear lines of delinea-
tion between one period and another. The case study method still thrives
in American law schools despite its formalist tendencies. Legal realists did
not cease to exist after the 1930s, and there are echoes of the realists’ be-
liefs in feminist and critical race theories that suggest that law favors the
status quo and so is not value-free. Pragmatism, too, sounds a lot like re-
alism, but as Judge Posner (2003) defined it, pragmatism also accepts the
power of precedent, even formalist precedent—for purely pragmatic rea-
sons, of course.

Another problem with tracing trends in jurisprudential philosophy is
that the trends in scholarship often do not align with trends in judicial
decision making. The next section explores the connection between legal
decision making and social science by focusing on the Supreme Court’s
embrace of empirical data as evidence.

THE COURTS AND SOCIAL SCIENCE

Social science research has made sporadic and sometimes dramatic cameo
appearances in Supreme Court decisions until recently, when such evi-
dence has been cited more often. Those cameo appearances have been few
and far between.
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One of the first cases in which the Supreme Court cited social science
data favorably was in 1908 in Muller v. Oregon. The Court upheld an Ore-
gon law that limited the number of hours per week that women could
work. This result was in direct opposition to many of the Court’s deci-
sions on economic legislation from the 1880s to the 1930s—the so-called
Lochner Era. In Lochner v. New York (1905), the paradigm case for the pe-
riod, the Court struck down a New York law limiting bakers to 60 hours
of work per week on the grounds that the law interfered with the Four-
teenth Amendment substantive due process rights of bakers and their
employers to negotiate freely and equally with each other. In dissent,
Justice Holmes took the majority to task for, in his view, hiding behind a
mask of judicial impartiality while in fact advancing a particular eco-
nomic theory, Herbert Spencer’s “Social Darwinism” (Lochner v. New
York, 1905).

In Muller, Louis Brandeis, Oregon’s attorney (and later a Supreme
Court justice), invented the “Brandeis brief” by attaching two pages of le-
gal argument to more than 100 pages of statistics and other data show-
ing the alleged ill effects of long work hours on women's health, safety,
and morals (Mason, 1956; Paper, 1983). But one of Brandeis’ biogra-
phers noted that the case did not mark a wholesale embrace of social sci-
ence evidence by the Court, and in fact the Court usually was openly hos-
tile to such evidence until the 1930s (Urofsky, 1981). Muller was an
exception rather than the rule, and one that could be explained by the
Court’s general attitude toward its role during the so-called Lochner Era.
One legal historian argued that the Court from the late 1800s to the
1930s saw itself as having two main functions: protecting the laissez-
faire economic system from the government and protecting womanhood
(Graber, 1991). In this case, faced with a conflict between the two roles,
the Court may have allowed itself to be swayed by Brandeis’ evidence of
the dangers of long work hours for women.

Despite the ascendancy of legal realism in American legal thought dur-
ing the first quarter of the 20th century, social science findings did not
gain popularity as evidence until after the legal realists had been eclipsed
to some extent by legal process theorists. Even then, any use of social sci-
ence data remained controversial. Just as Justice Holmes’ dissent in
Lochner provides a glimpse into the conflict between formalism and real-
ism—a conflict that was momentarily put aside in Muller in part because
of the power of the data in that case—we can also see competing philoso-
phies at work in the wake of one of the Supreme Court’s most famous
decisions.

In a remarkably brief opinion given its importance, a unanimous
Court in Brown v. Board of Education (1954) declared that racial segrega-
tion of public schools violated the Fourteenth Amendment’s guarantee of



3. JUDGES' FIRST AMENDMENT DECISIONS o7~ 29

equal protection under the law for all citizens. For its decision, the Court
relied in part on a Brandeis brief from the appellants that detailed the
findings of dozens of sociological and psychological studies on the effects
of school segregation (Appendix to Brief for Appellants, 1954). Based on
evidence in the studies indicating that African-American children suffered
serious consequences from segregation, the Court found that segregation
was inherently discriminatory even if the separate schools were indeed
equal facilities.

Five years later, Professor Herbert Wechsler (1959) took issue with the
way the Court decided the case. Professor Wechsler took great pains in a
law review article to say that he felt the outcome in Brown was the right
one morally. But in Wechsler’s view, the courts should be transcendent,
far removed from the political frays over choices between competing val-
ues or desires that characterize legislative and executive branch actions.
Although courts may consider whether legislative and executive actions
are lawful, the courts must do what legislatures and executives do not
have to do—support their choices by reasoned explanation. Courts could
not act as “naked power organs” in deciding cases, Wechsler argued, but
instead had to reach decisions that were principled—that rested on “rea-
sons that in their generality and their neutrality transcend any immedi-
ate result that is involved” (Wechsler, 1959, p. 19). In other words, court
decisions rest on principles that can be applied in any similar case, but the
principles do not necessarily dictate that one side or the other should al-
ways win. This advocacy of “neutral principles” may explain how
Wechsler could state, apparently without irony, that he believed the in-
ternment of Japanese Americans during World War II was an abomina-
tion even though he argued for the legitimacy of the internment as a
government lawyer (Wechsler, 1959, p. 27; Korematsu v. United States,
1944).

In Brown, Wechsler struggled and failed to find a neutral principle at
work. If one assumes that the separate school facilities for the different
races are equal, he said—hardly a safe assumption—then segregation is
not really a Fourteenth Amendment issue at all, but a freedom of associa-
tion issue. How does one then choose between the African Americans
who presumably want to associate with Whites and the Whites who
would find such associations “unpleasant or repugnant”? Wechsler’s ar-
gument is that the Court does not choose; this is a political decision that
rests with the other branches of government. Wechsler, then, can be seen
as making a legal process argument against what appears to be a decision
that would make legal realists happy.

Wechsler’s argument that the Brown case is really a First Amendment
freedom-of-association controversy is intriguing because it seems to
completely discount the social science data. The data are what make the
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case a Fourteenth Amendment issue because they show a pattern of dis-
criminatory effect. Wechsler, in effect, said that the data do not exist in
any legitimate way. The Court, he argued, should have looked to princi-
ples of law alone to solve the legal problem before it. If there were no
principles that could lead to a neutral decision, the Court should have left
the case alone and let legislative bodies deal with school segregation.

SOCIAL SCIENCE AND THE FIRST AMENDMENT

We see different legal philosophies at work in another debate over social
science research in the sharply divided 1972 Supreme Court decision in
Branzburg v. Hayes. In that case, the Supreme Court by a 5-4 vote rejected
the idea that the First Amendment press clause required that journalists
be excused from testifying before grand juries investigating crimes if that
testimony would reveal the identity of a confidential source. Among
other things, the Court said that the First Amendment did not create spe-
cial rights for journalists that were not created for all citizens. The Court
emphasized that all citizens had a duty to provide evidence when called,
journalists included. Also, the Court worried that creating a qualified
journalist’s privilege grounded in the First Amendment would tie up the
courts in frequent pretrial hearings over how to decide whether someone
was a journalist and whether the government had proved that the mate-
rial it sought was relevant to a case, important to the case, and unavail-
able elsewhere (Branzburg v. Hayes, 1972).

In support of its decision, the majority in Branzburg stated that it had
not been shown any compelling empirical evidence to indicate that forc-
ing journalists to testify before grand juries would harm relationships
between reporters and sources (Branzburg v. Hayes, 1972). The word com-
pelling is important here because the Court actually had been shown em-
pirical data. A study by law professor Vince Blasi, combining both quan-
titative and qualitative methods—surveys and individual interviews—
had found that most reporters did not perceive that the threat that they
might be subpoenaed had any effect on their relationships with confiden-
tial sources. However, reporters who covered various activist and radical
groups reported, anecdotally, that subpoenas or their specter did scare
away their sources, who feared government repression (Blasi, 1971).

In his dissent in Branzburg, in which he was joined by Justices William
Brennan and Thurgood Marshall, Justice Potter Stewart did not dispute
the majority’s interpretation of the Blasi study or suggest that its find-
ings about the relationship between reporters and radicals should have
been given more weight. Instead he questioned why the majority was
even bringing up the question of empirical evidence:
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The impairment of the flow of news cannot, of course, be proved with sci-
entific precision, as the Court seems to demand. Obviously, not every
news-gathering relationship requires confidentiality. And it is difficult to
pinpoint precisely how many relationships do require a promise or under-
standing of nondisclosure. But we have never before demanded that First
Amendment rights rest on elaborate empirical studies demonstrating be-
yond any conceivable doubt that deterrent effects exist; we have never be-
fore required proof of the exact number of people potentially affected by
governmental action, who would actually be dissuaded from engaging in
First Amendment activity. (Branzburg v. Hayes, 1972, p. 733)

Justice Stewart appeared to be making a somewhat formalist argu-
ment against using social science methods or theory to determine the ex-
tent of someone’s rights. But looks can be deceiving. Elsewhere in the dis-
sent, Justice Stewart sounded more like a realist or pragmatist when he
described the logic that led him to dissent from the majority opinion.
Journalists should have a qualified privilege to avoid compelled disclosure
of their sources to protect the free flow of information to the public, he
wrote. If a journalist’s source cannot be confident that the journalist will
keep a promise of confidentiality, the source will not provide information
to the journalist. If the journalist does not receive information from the
source, the journalist cannot share that information with the public.
Thus, the free flow of information is, literally, cut off at the source.

Justice Stewart’s objection to the Branzburg majority’s decision and its
reliance on a lack of empirical evidence is both grounded in the real world
of journalists and in the real world of the law. The decision would hurt
journalists in the search for truth and, by extension, the public, accord-
ing to Justice Stewart. At the same time, the decision was not grounded
in precedent: Never before, Justice Stewart argued, had the court sought
empirical evidence to prove a First Amendment right should exist. His
dissent shows flashes of both legal process theory and legal realism.

One striking feature of the Stewart dissent in Branzburg is the cast of
characters attached to the dissent. All three justices who signed on to the
dissent were members of the Warren Court (1953-1969), which wel-
comed social science evidence in Brown v. Board of Education. In fact, in the
early 1950s, Justice Thurgood Marshall was an attorney and one of the
authors of the Brandeis brief on behalf of the appellants. Given those cre-
dentials, how could Stewart, Brennan, and Marshall argue that the ma-
jority was wrong to look to empirical data for help in solving the legal
problems posed in Branzburg?

Part of the answer may be found in the other Branzburg dissent by
Justice William O. Douglas. In a passionately written argument, Justice
Douglas argued that there should be an absolute privilege to prevent the
government from subpoenaing journalists. He argued that such an abso-
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lute privilege was needed to preserve journalists’ “preferred position” in
the Constitution, which enabled them to inform the public about govern-
ment activities (Branzburg v. Hayes, 1972).

Although the idea that journalists had a preferred position under the
First Amendment was a minority viewpoint, the idea that the First
Amendment was among a preferred set of rights was not. The famous
footnote 4 in United States v. Carolene Products (1938), which suggested
that the Supreme Court should be more protective of rights that aided
people in fulfilling their political obligations, undoubtedly helped inspire
Meiklejohn (1948) and others to write about the close connection be-
tween free speech and self-government and between all the expressive
freedoms and the need to keep government in check (Blasi, 1977). With-
out Meiklejohn there might not have been New York Times v. Sullivan
(1964), the Supreme Court’s landmark libel decision. In that case, accord-
ing to Kalven (1964), the Court discovered the central meaning of the
First Amendment: It protected people from being punished for criticizing
their government or its leaders.

The idea that the First Amendment has a core of settled meaning in re-
gard to political speech is respected even by those, like Judge Posner of the
Seventh Circuit, who find fault with the way the courts have insulated
speech from restrictions (Posner, 2003). What is not always clear is
whether a particular utterance or activity falls within that settled mean-
ing. For that reason, the issue before the Court in Branzburg may, in fact,
not have an empirical answer, although other courts have demanded one
as well (United States v. Smith, 1998). What the majority and dissenters
are really arguing about is whether protecting journalists from having to
reveal the names of sources to grand juries is necessary to safeguard the
core values of the First Amendment. Deciding whether a particular claim
or activity is a vital part of that settled meaning is not something easily
determined by a survey or focus group. Such a decision is a matter of le-
gal reasoning in its more traditional sense.

Yet once that initial decision has been made about whether a particular
activity is closely related to the core of settled First Amendment meaning,
there may be work for social science to do. If an activity is found not to
be part of the core, and therefore not highly protected, social science data
may be useful in determining how to strike a balance between the speech
activity and competing values. Outside of the core, there is a wealth of
speech activity that does not get the same protection as social and politi-
cal speech. The Supreme Court has said that the First Amendment pro-
tects commercial speech (Virginia State Board of Pharmacy v. Virginia Citi-
zens Consumer Council, 1976), corporate speech (First National Bank of
Boston v. Bellotti, 1978), indecent speech (Pacifica Foundation v. FCC,
1978), and even hate speech (R.A.V. v. City of St. Paul, 1992) up to a point



3. JUDGES' FIRST AMENDMENT DECISIONS 7~ 33

(Virginia v. Black, 2003), but that all of these types of speech can be regu-
lated to protect competing interests.

As Bunker and Perry (2004) pointed out, social science studies are of-
ten most useful when the degree of regulation of speech depends on its ef-
fect on the audience. But Bunker and Perry noted that, in regard to free
speech, we often run into another philosophical problem: Are human be-
ings exercising free will or is their behavior determined by outside forces?
If humans use reason and free will to guide their actions, then regulation
of speech and press to avoid bad behavior makes little sense, so we do not
need studies trying to show a link between speech and behavior to decide
whether regulation of speech is constitutional.

As Bunker and Perry noted, these issues were at the heart of two cases
in which federal courts considered whether violent entertainment content
was protected by the First Amendment. Courts considering whether
movie and video game producers could be held partially liable for a stu-
dent’s deadly shooting spree in Kentucky determined that such entertain-
ment was protected speech and that the plaintiffs could not collect dam-
ages unless they proved that the movie and game producers intentionally
or negligently incited the shooting (James v. Meow Media, 2002). The ULS.
Court of Appeals for the Sixth Circuit and the district court in that case
largely ignored social science research about the effects of violent enter-
tainment content and focused instead on the limitations of tort law re-
garding foreseeable harms (Bunker & Perry, 2004).

In the second case, a federal district court upheld an ordinance in St.
Louis County, Missouri, that required parental consent before minors
could buy, rent, or play violent video games (Interactive Software Associa-
tion v. St. Louis County, 2002). The court in that case held that video
games were not protected by the First Amendment, but assumed, for the
sake of argument, that they were and applied strict scrutiny to the con-
tent-based regulation. Based in part on the testimony of two doctors and
social scientific studies that the doctors cited noting a correlation between
violent programming and violent acts, the court found that the county
had a compelling interest in passing the ordinance (Bunker & Perry,
2004). However, the U.S. Court of Appeals for the Eighth Circuit reversed
(Interactive Digital Software Association v. St. Louis County, 2003). The ap-
pellate court determined that video games were protected speech under
the First Amendment and the ordinance could not survive strict scrutiny.
In particular, the appellate court found that the lower court’s reliance on
social science data was faulty. A psychologist’s testimony about a study
he had done—finding that children viewing violent video games demon-
strated more aggressive thoughts and behavior—was a “vague general-
ity,” the court said (Interactive Digital Software, 2003, pp. 958-959).
Other studies cited by the county were “ambiguous, inconclusive, or ir-
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relevant,” the Eighth Circuit panel said (Interactive Digital Software, 2003,
p. 959).

The violent-game cases point to a way in which social science research
might be useful for people who want to restrict some types of content if
the studies provide clear results. However, the problem with much of the
empirical data on media effects is that there are conflicts and discrepan-
cies, which are normal in research but disturbing to courts. For example,
the U.S. Court of Appeals for the Seventh Circuit, in agreeing with a
lower court that struck down an Indianapolis, Indiana, ordinance that
barred the sale or production of pornography that “subjugated” women,
said that it accepted the city’s proposition that pornography contributed
to a social climate in which women were discriminated against and made
victims of sexual assaults (American Booksellers Association, Inc. v. Hudnut,
1985). However, in a footnote, the court noted that it meant only to say
that it accepted the city’s resolution of “disputed empirical questions” and
noted that studies on the effects of pornography on its audience were
contradictory and difficult to interpret (American Booksellers Association,
1985, p. 329). Although the court was sympathetic to the city’s aims for
intuitive reasons, that did not save the ordinance from being found
impermissibly content-based. Whether clearer direction from the empiri-
cal data would have saved the ordinance is speculative, but it seems un-
likely. Accepting empirical data in this case would have required the
court to believe that men are not in control of their own actions, and
other language in the court’s opinion indicates that it would not have
agreed with that supposition. For example, while noting that various
other forms of “insidious” speech exist and have influences on the cul-
ture, the court said that such forms of speech had to be protected from
government control so that government would not become the “great
censor” of all thought (American Booksellers Association, 1985).

Although the uncertain nature of social science research often works
in favor of those who want to protect a certain speech activity, it should
be noted that the Supreme Court has been willing to accept, on much
weaker empirical evidence (or none), restrictions on nonobscene sexual
expression. For example, the Court has been willing to accept, without
empirical proof of harm to property values or community morals, gov-
ernment restrictions on where adult businesses can set up shop (City of
Renton v. Playtime Theatres, Inc., 1986), nude dancing (Barnes v. Glen Thea-
tre, 1991; City of Erie v. Pap’s A.M., 2000), and indecent material on the
broadcast airwaves (Pacifica Foundation v. FCC, 1978). The Court has ac-
cepted on faith the idea that material that may be sold to adults legally
may be obscene if shown to children (Ginsberg v. New York, 1968). Pro-
tecting children from exposure to sexual material and sexual exploitation
has been at the heart of much of the court’s jurisprudence without any
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particularized empirical findings to back up the concern. The Court re-
cently indicated it was confining its concerns about children to the effects
of viewing or making pornography when it struck down a federal law
punishing those who produced Internet porn depicting sex acts involving
digitally created images of minors (Ashcroft v. Free Speech Coalition, 2002).
For that decision, the Court did not consider whether viewing such im-
ages might encourage pedophiles to act out their fantasies with real chil-
dren. The Court confined its concerns about pornography’s effect on chil-
dren to the effect on children who actually participate in making sexually
explicit material, not any possible effects that arise from an adult’s view-
ing of works that do not depict real children. In none of this discussion
does the Court majority consider citing or seeking empirical evidence
about the effects of viewing child pornography on pedophiles.

In short, First Amendment law does not seem to be fertile ground for
the discussion of social science data about media effects. Even when lower
courts find empirical evidence persuasive, higher courts often dismiss
such evidence in favor of more traditional considerations of First Amend-
ment values and traditions. But is there a way to make social science data
more attractive as evidence in First Amendment cases? This chapter con-
cludes with a consideration of that question.

MAKING SOCIAL SCIENCE DATA ATTRACTIVE
TO JUDGES IN FIRST AMENDMENT CASES

Traditional First Amendment jurisprudence is based on the concept that
speech is an important individual right that needs broad protection from
government restriction. This is particularly true of speech about political
and social issues that resides at the core of settled meaning about First
Amendment rights. Other types of speech are also protected by the First
Amendment, but not to the same extent. Regulation of commercial, cor-
porate, and indecent speech, among other types of expression, is allowed
as long as the regulation does not cross certain jurisprudential lines in the
sand, which vary according to type of speech.

How could social science research help change the way that judges
view restrictions on speech? Conversely, how could such research help
those who wish to protect speech from regulation? So far First Amend-
ment law has been relatively immune to social science influences because
many assumptions underlying First Amendment law—for example, that
people have rational control over their own behaviors regardless of what
media content they encounter—are in direct conflict with ideas underly-
ing much of social science research. But there are ways that empirical
data can be helpful for all sides in First Amendment disputes.
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For those supporting regulation of speech activities, such as violent
content in movies, TV shows, or games, longitudinal studies may be use-
ful. Judges are skeptical of research data that show immediate changes in
attitude after viewing violent content but do not address long-term ef-
fects on behavior. Likewise, in regard to the effect on viewers of sexual
content, an inability of most studies to show long-term effects on behav-
ior, rather than attitudes, dooms most studies from being useful.

Likewise, for those who oppose regulation of speech, research that
shows no effects, or only slight effects, on behavior after the viewing of
violent, sexual, or otherwise questionable media content would be help-
ful. If such research shows a lack of long-term effects from exposure to
media content, that would refute claims of those seeking regulation or at
least produce a stalemate that the courts would be reluctant to break one
way or the other.

Of course social science data are already useful in the policymaking
process of legislatures and regulatory agencies partly because those bod-
ies can decide which data to rely on and find that one argument backed
by research is stronger than another. But if the resulting regulation is
challenged in court, judges may seek evidence stronger than disputed,
weak, or contradictory empirical findings, as the U.S. Court of Appeals
for the Seventh Circuit did in the Indianapolis pornography statute case.
Attorneys who do not prepare for judicial challenges to empirical data
may find that the data will not survive judicial scrutiny.

The good news for those who believe that social science should be used
more often to help resolve legal problems is that many in the legal com-
munity apparently agree. Heise (2002) noted that a growing number of
law schools are offering courses on social science research and interpreta-
tion. As already noted, Professor Timothy Zick noticed an increase in the
number of Supreme Court opinions that favorably cite social science
data. Although those trends have had little effect on First Amendment
cases so far, it is likely that this trend will change over time, if for no
other reason than that new communication technology continues to cre-
ate the need for new policies. Those policies are often supported by re-
search and, at the same time, challenged in the courts. If the quality of
the research and legal arguments that back it improve, the Supreme
Court will have to take notice. That will send an important signal to the
lower courts. Whether that signal strengthens protection for free speech
or weakens it depends, of course, on what the research shows.
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Introductory Comments
to Chapter 4

David Pritchard*
University of Wisconsin-Milwaukee

I had not re-read “A New Paradigm for Legal Research” in more than a
decade before I sat down to write this introduction. I was curious to see
whether its central argument—that research about media law should fo-
cus on the behavior of participants in communication-related disputes,
rather than on interpretation of formal legal rules—had stood the test of
time.

By most traditional measures, the article has not fared well. It was pub-
lished in an out-of-the-way journal, it was not cited by another scholar
until 12 years after it was published, and its call for bottom-up research
about the lived experience of media law has had little impact. Nonetheless, I
still like the article’s point of view. A more sociological approach to media
law would provide an understanding of how ordinary citizens and media
workers act and react when media-related disputes arise. Such an under-
standing, in turn, would create the possibility of media-law courses that
were more relevant to students who plan to seek careers in the media in-
dustries.

I will not rehash “A New Paradigm” here. However, I provide a few
thoughts about how a more sociologically focused body of research

*“A New Paradigm for Legal Research” (Pritchard, 1986) originally appeared, without
the author’s introductory comments, in Communications and the Law, 8, 51-67. In the origi-
nal article that follows, “the author acknowledge[d] his gratitude to Everette Dennis, Robert
Drechsel, and Bradford Scharlott for comments and suggestions on an earlier version of this
article.”
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might change how media law is taught in journalism and mass commu-
nication programs in the United States.

An often overlooked point is that we know very little about the kinds
of legal questions mass communicators encounter most frequently.
Large chunks of media-law textbooks are devoted to censorship and libel.
The implication is that censorship and libel often surface in the lives of
people who work in the media.

But they probably do not. One of the few scholars to have asked media
workers about the legal issues they deal with most commonly is Craig
Sanders, who found that Indiana daily newspapers consulted lawyers far
more frequently about access-to-information issues than they did about
libel (Sanders, 2000). Censorship was barely on the radar screen. Given
that there are about 120,000 journalists in the United States (Weaver &
Wilhoit, 1996) and only 14 libel trials in 2003 (Libel Defense Resource
Center, 2004), it is difficult to make the case that libel is a central concern
of today’s American journalists.

Granted, Sanders’ study was limited to daily newspapers in one state.
Broader studies of the most common legal problems in other forms of
journalism and other forms of media work such as advertising and pub-
lic relations are needed. Unfortunately, few scholars are conducting re-
search in these areas.

Although libel may not be a fixture in the daily lives of media workers,
when libel does strike it can be very serious. Because of the potential im-
pact of a libel suit on media organizations, there have been some efforts
to understand libel sociologically. The most prominent among these is
the Iowa Libel Research Project (Bezanson, Cranberg, & Soloski, 1987),
which analyzed all of the libel and privacy cases reported over a 10-year
period. Perhaps the most innovative aspect of the Project’s research was
its interviews with plaintiffs and defendants to find out why the plain-
tiffs had decided to file a lawsuit and what, if anything, the media could
have done to avoid the lawsuit.

The beauty of studying court cases is that their participants are named
and relatively easy to locate. However, studies of people involved in court
cases cannot avoid excluding all of the potential libel plaintiffs who were
harmed by something they considered to be false in a media report, but
who did not sue.

Such people are hard to locate; research involving them can be costly
and time-consuming. I conducted a small study of these potential plain-
tiffs (Pritchard, 2000), finding them to be upset at how they had been
portrayed in the media, but also finding that in many cases they blamed
themselves for the harm the story had caused to them and to relation-
ships with friends and family members. A related study by Nemeth
(2000) examined how a daily newspaper dealt with the kinds of com-
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plaints that the Iowa Libel Research Project said could erupt into libel
suits.

The studies I mentioned are limited in various ways, but each contrib-
utes to a greater understanding of the legal context of news. In addition,
the studies have implications for how media law might be taught, if in-
deed one of the goals of teaching media law is to prepare students for ca-
reers in the media industries. Libel might merit a smaller role in media-
law textbooks and syllabi than is now the case. Access-to-information is-
sues, especially those dealing with state law regarding open meetings and
public records, might merit more attention.

The barriers to a more sociologically oriented understanding of media
law are many. The research required to gain such an understanding is
costly. The institution-centered paradigm is well entrenched, both in doc-
toral programs and textbooks. There is more status in interpreting deci-
sions of the U.S. Supreme Court than in talking to average citizens or
media workers.

However, those barriers are not insurmountable, and perhaps a new
generation of scholars will find this volume’s republication of “A New
Paradigm” to be thought-provoking.
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Chapter 1

A New Paradigm for Legal
Research

David Pritchard

“The Parisian police,” he said, “are exceedingly able in their way. They are
persevering, ingenious, cunning, and thoroughly versed in the knowledge
which their duties seem chiefly to demand. Thus, when G detailed to us his
mode of searching the premises at the Hotel D, I felt entire confidence in his
having made a satisfactory investigation so far as his labors extended.”

“So far as his labors extended?” said I.

“Yes,” said Dupin. “The measures adopted were not only the best of their
kind, but carried out to absolute perfection. Had the letter been deposited
within the range of their search, these fellows would, beyond a question,
have found it.”

I merely laughed, but he seemed quite serious in all that he said.

“The measures, then,” he continued “were good in their kind and well
executed; their defect lay in their being inapplicable to the case and to the
man. ...”

—from “The Purloined Letter” by Edgar Allan Poe!

Communication-law scholars whose interests extend beyond legal doc-
trine and philosophy to real-world problems have a problem similar to
that of G, the unnamed prefect of police in “The Purloined Letter.”

'Edgar Allan Poe, The Purloined Letter, in FOURTEEN GREAT DETECTIVE STORIES (Vincent
Starrett ed. 1928).
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In each case, the (re)search method rests upon questionable, often-
implicit assumptions about behavior. For example, G assumed that
thieves store contraband in secret places. Had the assumption been cor-
rect, the police search of all possible hiding spots in the Hotel D would
have turned up the purloined letter.

A similarly questionable, but typically implicit, assumption is often
made by communication-law scholars: that formal law and formal
law-making institutions influence in important ways the behavior of
a significant number of journalists and other mass communicators,
their organizations, and the people they deal with (news sources, sub-
jects of stories, other audience members, and government officials, to
name a few). To the extent that this assumption is valid, traditional
communication-law research can help describe, explain, and predict the
behavior of mass communicators and the people they deal with. To the
extent that the assumption is invalid, however, traditional communica-
tion-law research adds little to the understanding of mass communica-
tion behavior.

Accordingly, it is important to examine the validity of the empirical
assumptions, implicit or explicit, that provide the framework for com-
munication-law research. After all, such assumptions determine not
only where to look for answers to research questions, but also what
methods are appropriate to the search.

This article suggests that the set of postulates and assumptions that
guide traditional communication-law research can be considered—at
least heuristically—a paradigm in the Kuhnian sense.> The article also of-
fers an alternate paradigm. Specifically, the first section attempts to
sketch the paradigm that structures most teaching and research in com-
munication law. The second section points out some of the flaws of the
current paradigm and outlines the alternative. The third section discusses
some theoretical and methodological implications of a paradigm shift and
suggests ways the alternate paradigm could be applied to pressing ques-
tions in communication law.

Underlying this article’s arguments is the notion that legal research in
mass communication should be scientific. Research methods should be
grounded in theory; theories should be based upon available knowledge
about how the world works. It is knowledge about how the world really
works, rather than opinions about how it could or should work, that
lead to a more profound understanding of how law and society influence
each other. In addition, such research would be all the more useful to

2THOMAS S. KUHN, The Structure of Scentific Revolutions (2d ed. 1970).
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communication-law scholars’ constituencies in the journalistic and legal
professions.

In other words, this article has an empirical bias, which seems like a
reasonable prejudice for people who hope to make correct statements
about the role law plays in mass communication. As fellow scholar
Sherlock Holmes said to the befuddled Dr. Watson in “A Scandal in Bo-
hemia”: “It is a capital mistake to theorise before one has data. Insensi-
bly one begins to twist facts to suit theories, instead of theories to suit
facts.”?

Facts suggest theories, which can be tested by research methods ap-
propriate to the question at hand. The results of such tests may lead to
modification of theory, with the ultimate goal of greater understanding
of how the world works.

I. THE EXISTING PARADIGM

Kuhn’s concept of “normal science” is cited fairly often these days. Legal
scholars* as well as communication researchers® talk about normal sci-
ence, generally disparagingly.

Kuhn defines normal science as “research firmly based upon one or
more past scientific achievements, achievements that some particular sci-
entific community acknowledges for a time as supplying the foundation
for its further practice.”® This means that the research methods and the
often-implicit theoretical assumptions that have led to the past achieve-
ments will continue to be the tools of normal science. As such, they con-
stitute the received paradigm of a given discipline.

Research and instruction in communication law are guided by such a
paradigm. Traditionally, such activity focuses on the work of formal le-
gal institutions—especially appellate courts. The typical research method
is textual analysis of legal rules, although quantitative analysis of vari-
ous attributes of legal institutions and legal decision-makers is not un-
common.

JArthur Conan Dovyle, A Scandal in Bohemia, in THE ADVENTURES OF SHERLOCK HOLMES
(1982).

*E.g., Mark V. Tushnet, Deviant Science in Constitutional Law, 59 TEX. L. REV. 815-28
(1981).

°E.g., John L Hochheimer, Reductionists and Political Communication Research: The Gaps
Between Conduct and Utility, 8, No. 1 JOURNAL OF COMMUNICATION INQUIRY 1-19 (1984); W.
Lance Bennett, Lynne A. Gressett, and William Haltom, Repairing the News: A Case Study of
the News Paradigm, 35, No. 2 JOURNAL OF COMMUNICATION 50-68 (1985).

°Kuhn, supra note 2, at 10.
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That legal institutions provide the framework for research under the
existing paradigm is apparent from how law and legal research methods
are taught in journalism and mass communication programs. Such con-
siderations are revealing, because textbooks and graduate training in re-
search methods are the principal means by which a paradigm is passed
from one generation of scholars to the next.”

The leading texts in communication law® focus almost exclusively on
court opinions to teach students about what the law is and what it
means. Four of the texts are more or less casebooks along the traditional
law-school model;® they rely heavily on excerpts from appellate court
opinions. In addition, instructors of mass communication law courses
generally use the case-law approach outlined in the texts, according to a
recent survey of how law is taught in American journalism programs.!©
And the two texts that offer sections on legal research (or a variant of
that theme such as “Finding the Law”) do little more than tell students
how to find the opinions of courts and other judicial bodies.!!

In short, teaching in communication law follows an institution-
centered paradigm. The paradigm defines as appropriate subjects for
study the work of society’s formal law-making or law-interpreting in-
stitutions—generally courts or judges, but also administrative bodies and
legislatures. As such, communication law is taught the same way basic
subjects are taught in most American law schools. !

As might be expected, graduate training in communication law re-
search methods also follows the traditional law-school model. Students
in many graduate communication law classes are advised to buy meth-
ods books written for students in law schools,!? despite the fact that such

Id. at 10-11.

5T. BARTON CARTER, MARC A. FRANKLIN, AND JAY B. WRIGHT, THE FIRST AMENDMENT AND
THE FOURTH ESTATE (3d ed. 1985); WILLIAM E. FRANCOIS, MASS MEDIA LAW AND REGULATION (3d
ed. 1982); MARC A. FRANKLIN, CASES AND MATERIALS ON MASS MEDIA LAW (2d ed. 1982);
DONALD M. GILLMOR & JEROME A. BARRON, MASS COMMUNICATION LAW: CASES & COMMENT
(4th ed. 1984); HAROLD L NELSON & DWIGHT L TEETER, JR., LAW OF MASS COMMUNICATIONS:
FREEDOM AND CONTROL OF PRINT AND BROADCAST MEDIA (4th ed. 1982); WAYNE OVERBECK &
RICK D. PULLEN, MAJOR PRINCIPLES OF MEDIA LAW (2d ed. 1985); and DON R. PEMBER, MASS
MEDIA LAW (3d ed. 1984).

‘CARTER et al., supra note 8; FRANKLIN, supra note 8; GILLMOR & BARRON, supra note 8;
NELSON & TEETER, supra note 8.

1°Copies of the survey are available from Judy Lynch, Graduate School of Journalism,
University of California, Berkeley, California.

MGILLMOR & BARRON, supra note 8; OVERBECK & PULLEN, supra note 8.

2John Henry Schlegel, Searching for Archimedes—Legal Education, Legal Scholarship,
and Liberal Ideology, 34 JOURNAL OF LEGAL EDUCATION 103-10 (1984); Mark Tushnet, Legal
Scholarship: Its Causes and Cure, 90 YALE L. J. 1205-1223 (1981).

TSMORRIS L. COHEN, LEGAL RESEARCH IN' A NUTSHELL (3d ed. 1978); William P. Statsky,
LEGAL RESEARCH, WRITING AND ANALYSIS: SOME STARTING POINTS (2D ED. 1982).
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books do not deal specifically with communication law and despite the
fact that students in graduate programs in mass communications are not
being trained to practice law.

The best overview of research methods in communication law can be
found in book chapters by Gillmor and Dennis.!* Although Gillmor and
Dennis define their subject in a traditional manner, they take a broad
view of acceptable methods of analyzing legal materials. They devote
several pages of the 1981 chapter to what they call “empirical and behav-
ioral legal research in mass communication.”'

The quantitative strategies mentioned in those several pages, how-
ever, hew closely to the existing paradigm’s focus on formal legal insti-
tutions. For example, Gillmor and Dennis discuss studies that attempt
to explain the behavior of judges'® and that examine news coverage of
judicial institutions.!” Other communication-law scholars who have
advocated quantitative methods also hang on to the institution-cen-
tered approach.!®

Accordingly, it is no surprise that much of the quantitative research
in communication law has focused on the judiciary or other law-
making institutions.!” Also closely related to the institutional paradigm

“Donald M. Gillmor & Everette E. Dennis, Legal Research and Judicial Communication, in
POLITICAL COMMUNICATION: [SSUES AND STRATEGIES FOR RESEARCH (Steven H. Chaffee ed.
1975); Donald M. Gillmor & Everette E. Dennis, Legal Research in Mass Communication, in
RESEARCH METHODS IN MASS COMMUNICATION (Guido H. Stempel III and Bruce H. Westley
eds. 1981). The 1981 chapter largely supersedes the earlier one.

Gillmor & Dennis, Legal Research in Mass Communication, supra note 14, at 330-37.

°1d. at 334.

Id. at 330.

8E.g., George E. Padgett, First Amendment Research: Data Analysis Reduces the “Guess-
work.” 10 No. 3 MAss COMM. REVIEW 2-5, 22 (1983); Thomas Schwartz, A Call for Alterna-
tive Approaches to Research in Communication Law. 11, No. 4 MEDIA LAW NOTES 1-3 (1984).
For general overview on how quantitative methods can be used to shed light on traditional
legal issues, see WALLACE D. LOH, SOCIAL RESEARCH IN THE JUDICIAL PROCESS: CASES, READINGS,
AND TEXT (1984) and JOHN MONAHAN & LAURENS WALKER, SOCIAL SCIENCE IN LAW: CASES AND
MATERIALS (1985).

YE.g., Douglas A. Anderson & Marianne Murdock, Effects of Communication Law Deci-
sions on Daily Newspaper Editors, 58 JOURNALISM QUARTERLY 525-28, 534 (1981); Marc A.
Franklin, Winners and Losers and Why: A Study of Defamation Litigation, AMERICAN BAR
FOUNDATION RESEARCH JOURNAL 455-500 (1980); Marc A. Franklin, Suing the Media for Libel:
A Litigation Study, AMERICAN BAR FOUNDATION RESEARCH JOURNAL 795-831 (1981); Cecilie
Gaziano, Relationship Between Public Opinion and Supreme Court Decisions: Was Mr. Dooley
Right? 5 COMMUNICATION RESEARCH 131-49 (1978); F. Dennis Hale, State Press Law Provi-
sions and State Demographics, 6, No.3 COMMUNICATIONS AND THE LAW 31-38 (1984); Achal
Mehra, Newsmen'’s Privilege: An Empirical Study, 59 JOURNALISM QUARTERLY 560-65 (1982);
Gerald R. Miller et al., Methodological Issues in Legal Communication Research: What Can Trial
Simulations Tell Us? 50 COMMUNICATION MONOGRAPHS 33-46 (1983); and Guido H. Stempel
III, A Guttman Scale Analysis of the Burger Court’s Press Decisions, 59 JOURNALISM QUARTERLY
256-59 (1982).
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are empirical studies focusing on problems defined as significant by ma-
jor legal institutions. Very little empirical research on the effects of pre-
trial publicity was conducted before the Supreme Court’s decision in the
Sam Sheppard case.?® In the years immediately following, however,
scores of studies on the topic were published.?! A similar phenomenon,
though on a much smaller scale, took place with respect to cameras in
the courtroom after states began widespread experiments in the mid-
1970s.22

The point of this quick and admittedly incomplete review is to demon-
strate that the existing paradigm for teaching and research in communi-
cation law limits scholarly inquiry to matters that deal directly with the
work of society’s formal law-making institutions. Gillmor and Dennis
reinforce the point. While acknowledging that research focusing on areas
other than formal institutions might result in “a better understanding of
law and legal institutions,” they nonetheless contend that “this is not le-
gal research per se.”??

In stark outline, then, there is the existing paradigm. Legal rules and
the institutions that produce them are worthy of study by communica-
tion-law scholars. Specifically defined as outside the field of the commu-
nication-law scholar are areas of research that could add to an under-
standing of how law actually works.

II. AN ALTERNATIVE PARADIGM

If communication-law research were intended to be nothing more than
the study of philosophy or moral principles, its focus on legal rules
and institutions would be appropriate. This article assumes, however,

20Sheppard v. Maxwell, 384 U.S. 333 (1966).

*!For reviews of the research, see Judith M. Buddenbaum et al., “Pretrial Publicity and
Juries: A Review of Research,” SCHOOL OF JOURNALISM RESEARCH REPORT 11, Indiana Univer-
sity, 1981; FREE PRESS AND FAIR TRIAL SOME DIMENSIONS OF THE PROBLEM (Chilton R. Bush ed.
1970); Mary M. Connors, Prejudicial Publicity: An Assessment, 41 JOURNALISM MONOGRAPHS
(1975); Walter Wilcox, The Press, the Jury and the Behavioral Sciences, 9 JOURNALISM
MONOGRAPHS (1968).

*2Susanna Barber, The Problem of Prejudice: A New Approach to Assessing the Impact of
Courtroom Cameras, 66 JUDICATURE 248-55 (1983); James L. Hoyt, Courtroom Coverage: The
Effects of Being Televised, 21 JOURNAL OF BROADCASTING 487-95 (1977); Dalton Lancaster,
Cameras in the Courtroom: A Study of Two Trials, SCHOOL OF JOURNALISM RESEARCH REPORT 14,
Indiana University, 1984; Kermit Netteburg, Does Research Support the Estes Ban on Cameras
in the Courtroom? 63 JUDICATURE 466-75 (1980); and Dan Slater & Valerie P. Hans, Method-
ological Issues in the Evaluation of Experiments with Cameras in the Courts, 30 COMMUNICATION
QUARTERLY 376-80 (1982).

HGillmor & Dennis, Legal Research in Mass Communication, supra note 14, at 321.
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that communication-law scholars want to do—and should do—more,
such as contributing to basic knowledge about how law and society af-
fect each other, for example, and helping journalists and others avoid me-
dia-related disputes (or at least resolve them before they get to court).

A close look at the reality of how media-related disputes arise will
help set the context for this article’s discussion of the flaws of the exist-
ing paradigm. The process will be illustrated by reference to a situa-
tion in which someone is unhappy about something that has been pub-
lished about him or her. In theory, such a situation could lead to a
lawsuit alleging libel, invasion of privacy, intentional or negligent in-
fliction of emotional distress, or a combination of those or related torts.
It is important to note, though, that the process to be outlined is not
limited to libel-like situations. It could easily be adapted to other kinds
of media-related disputes (e.g., access to information, Fairness Doctrine
matters).

A dispute must be born and then survive a complex process of dispute
definition and processing before it can reach a court of law. Although the
prelitigation phases of the disputing process have received some attention
from communication-law scholars, the descriptive work?* has jumped
quickly from the initial grievance to consulting an attorney. Other work
has been prescriptive in nature.?> And though some journalism texts have
diagrams of the legal process in them,*¢ such diagrams focus only on the
formal legal process. In sum, communication law’s current emphasis on
the formal stages of the disputing process obscures the subtlety and com-
plexity of what people do when they are unhappy with how they have
been portrayed by the media.

Recent scholarship in nonmedia contexts, however, reveals several
stages in the disputing process that have been ignored by communication
scholars.?” These stages of the process are worth considering in some de-

**E.g., MARC A. FRANKLIN, THE DYNAMICS OF AMERICAN LAW: COURTS, THE LEGAL PROCESS,
AND FREEDOM OF EXPRESSION 1-191 (1968); Randal P. Bezanson, Gilbert Cranberg, and John
Soloski, Libel Law and the Press: Setting Record Straight, 71 IowA L. REv. 215-33 (1985).

*E.g., Everette E. Dennis, The Press and the Public Interest: A Definitional Dilemma, 23 DE
PAUL L. REvV. 937-60 (1974).

2°E.g., GEORGE S. HAGE et al., New Strategies for Public Affairs Reporting: Investigation, In-
terpretation & Research 321-25 (2d ed. 1983).

2’William L. F. Felstiner, Richard L. Abel, and Austin Sarat, The Emergence and Transfor-
mation of Disputes: Naming, Blaming, Claiming. .. 15 LAW & SOCIETY REV. 631-54 (1981);
Jeffrey Fitzgerald, A Comparative Empirical Study of Potential Disputes in Australia and
the United States, Working Paper 1982-4, Disputes Processing Research Program, Univer-
sity of Wisconsin Law School, 1982; Jack Ladinsky, Stewart Macaulay, and Jill Ander-
son, The Milwaukee Dispute Mapping Project: A Preliminary Report, Working Paper
1979-3, Disputes Processing Research Program, University of Wisconsin Law School,
1979; Jack Ladinsky & Charles Susmilch, Conceptual and Operational Issues in Meas-
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tail. As we move through the several steps of the process, which is dia-
grammed in [Figure 4.1], keep in mind the hypothetical potential plaintiff
in a possible libel-like situation.

Step 1. Unless a media organization publishes information about the
potential plaintiff, no actionable dispute of the kind mentioned above
arises. Before such a dispute can arise, then, material about the potential
plaintiff must be published by a news organization.

Step 2. If a media organization publishes an item about a person, a
potential dispute is born only if the person has some kind of problem
with the item. A “problem” occurs when the subject of a published item
“senses that something is amiss.”?8 This is the stage of the disputing
process that Felstiner et al. call “naming.”?’ In other words, the person is
somehow unhappy with how he or she has been portrayed by the media
organization. Of course, if the person mentioned in the item has no prob-
lem with how he or she was portrayed, there is no dispute.

Step 3. People who are unhappy with how they have been portrayed
in the media may or may not perceive that they have a grievance against
the media organization. A grievance, according to Ladinsky and
Susmilch, is “a belief that one has a right, an entitlement, to corrective ac-
tion with regard to a problem.”# It is the stage of the process that
Felstiner et al. call “blaming.”!

Step 2 and Step 3 are conceptually distinct; there are all sorts of rea-
sons why people who are unhappy with how they have been portrayed
in the media might not perceive that they have a grievance. For example,
they may perceive that the problem is their fault, not the fault of the me-
dia, or they may perceive that they have no right to second-guess media
judgments about how to portray people. Felstiner et al.**> and Coates and
Penrod?? discuss these and similar theoretical issues in some depth.

uring Consumer Disputing Behavior, Working Paper 1981-3, Disputes Processing Research
Program, University of Wisconsin Law School, 1981; Jack Ladinsky & Charles Susmilch,
Community Factors in the Brokerage of Consumer Product and Service Problems, Working
Paper 1983-14, Disputes Processing Research Program, University of Wisconsin Law
School, 1983; Lynn Mather & Barbara Yngvesson, Language, Audience, and the Transforma-
tion of Disputes, 15 LAW & SOCIETY REV. 775-821 (1981); and Richard E. Miller & Austin
Sarat, Grievances, Claims, and Disputes: Assessing the Adversary Culture, 15 LAW & SOCIETY
REV. 525-65 (1981).
*Ladinsky & Susmilch, Conceptual and Operational Issues, supra note 27, at 2.

*’Felstiner, Abel, and Sarat, Naming, Blaming, and Claiming . .. , supra note 27.
Ladinsky & Susmilch, Conceptual and Operational Issues, supra note 27, at 2.
HIFelstiner, Abel, and Sarat, Naming, Blaming, and Claiming . .. , supra note 27.
21d.

*Dan Coates & Steven Penrod, Social Psychology and the Emergence of Disputes, 15 LAW &
SOCIETY REV. 655-80 (1981).
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SUBJECT TAKES CLAIM SUBJECT TAKES CLATM
T0 & JUDICIAL FORUM 70 NONJUDICIAL FORUM
(e.g. COURT, FCC) (e.g. MEDIATOR, NEWS
~ COUNCIL, THE PUBLIC)
SUBJECT TAKES PRIVATE SUBJECT TAKES CLAIM SUBJECT DOES

(NONDISPUTING) ACTION O A THIRD PARTY/ NOTHING MORE
CLATH 1S

CLAIM IS NOT

SATISFIED SATISFIED
SUBJECT TAKES PRIVATE SUBJECT MAKES ////////////;? SUBJECT TAKES
(NONCLAIM) ACTION A CLAIM /////////;7 NO ACTION

SUBJECT PERCEIVES SUBJECT DCES NOT

THE PROBLEM AS A PERCEIVE THE PROBLEM
GRIEVANCE AS A GRIEVANCE
SUBJECT SUBJECT DOES NOT
EXPERIENCES EXPERIENCE A

4 PROBLEM PROBLEM

[

NEWS ORGANIZATION
PUBLISHES AN ITEM
ABOUT THE SUBJECT

FIG. 4.1. Possible path from being mentioned in a news story to asserting
in a judicial forum that the story injured you.

Step 4. It cannot be assumed that all people who perceive that they
have a grievance against the media will actually make a claim for redress
of that grievance. Making a claim (by seeking a correction, retraction, or
other compensation from the media organization) is only one of three
possible courses of action: taking no action at all and taking private (non-
claim) action are the other two possibilities.

Taking no action needs little explanation. The person who thinks he or
she has a grievance may decide (for whatever reason) not to pursue the
matter. Ladinsky and Susmilch use the phrase “lumpits” to describe such
people.3*

Taking private, or nonclaim, action happens when people who per-
ceive they have a grievance do something on their own to gain satisfac-
tion. Examples might include canceling their subscriptions to the news-

**Ladinsky & Susmilch, Conceptual and Operational Issues, supra note 27.
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paper that portrayed them in a way they didn’t like, stealing issues of the
offending newspaper from a coin-operated box, or merely making dis-
paraging comments about the media organization to friends and ac-
quaintances.

In any case, a dispute dies if the person who perceives himself or her-
self as aggrieved fails to make a claim. It should be noted that consumer
research suggests that most people do not distinguish between the griev-
ance and the claiming stages of the process.* Because the two are concep-
tually distinct, however, both have been kept in this model.

Step 5. If a person makes a claim against the offending media organi-
zation and receives satisfaction, the dispute ends. Satisfaction does not
mean that the person who made a claim received exactly what he or she
asked for. It means only that the aggrieved subject would say he or she
was satisfied with the media organization’s response to the claim. Only if
the person is unhappy with the organization’s response to the claim does
the dispute stay alive.

Step 6. If the media organization fails to satisfy the subject’s claim,
any of three things may happen. First, the subject may decide not to pur-
sue the matter. Ladinsky and Susmilch call such people “clumpits,” be-
cause they have made a claim before deciding to “lump it.”3¢ Second, the
subject may take private action, similar to the private action described in
Step 4 above. Third, the subject may take his or her unsatisfied claim to a
third party for resolution. It is only such unsatisfied claims that survive
to the next step in the disputing process.

Step 7. People who take unsatisfied claims to third parties for resolu-
tion must choose the forum in which they want their claims to be heard.
The choices can be viewed either as governmental forums (courts, admin-
istrative agencies, etc.) or as nongovernmental forums (news councils or
appeals to the public).

Unsatisfied claims that are taken to private third parties seldom find
their way into law books. Only the disputes that survive the several in-
formal stages of the disputing process end up in courts, thus becoming
acceptable grist for the communication-law-research mill.

No research is available to tell us what proportion of media-related
disputes survive past Step 7 of the process and find their way to the
courts, although the proportion probably is “tiny.”3” Empirical research

1d,
361d.
3"Herbert v. Lando et al., 441 U.S. 153 (1979).
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in areas not related to mass communication, however, suggests that the
proportion of disputes that gets to court is quite small.*® There is no rea-
son to believe that media-related disputes are so different from other
kinds that a large proportion of them gets to court.

Nor is there any research to indicate how representative of all media-
related disputes are those that actually get to court. But research in other
areas indicates that formally litigated disputes are systematically differ-
ent from disputes that do not go to court,** and there is no reason to be-
lieve similar differences do not exist with media-related disputes.

Research suggests that whether disputes survive to the litigation stage
of the disputing process depends on a variety of nonlegal factors, includ-
ing the nature of the relationship between the disputants;* the power
differential between the disputants;*' the differences between the re-
sources available to each;** and the nature of the dispute itself, among
other factors.** Even in the relatively rare cases when disputes do end up
before a court, there is no guarantee that judges and/or juries will follow

#Arthur Best & Alan R. Andreasen, Consumer Response to Unsatisfactory Purchases: A Sur-
vey of Perceiving Defects, Voicing Complaints, and Obtaining Redress, 11 LAW & SOCIETY REV.
701-42 (1977); Fitzgerald, A Comparative Empirical Study of Potential Disputes, supra note
27; Ladinsky & Susmilch, Community Factors, supra note 27; David M. Trubek et al., The
Costs of Ordinary Litigation, 31 UCLA L Rev. 72-127 (1983).

*Felstiner, Abel, and Sarat, Naming, Blaming, and Claiming . . . , supra note 27; Fitzger-
ald, A Comparative Empirical Study of Potential Disputes, supra note 27; Ladinsky &
Susmilch, Community Factors, supra note 27; and David M. Trubek et al., The Costs of Ordi-
nary Litigation, supra note 38; See also LAWRENCE M. FRIEDMAN & STEWART MACAULAY, LAW
AND THE BEHAVIORAL SCIENCES (2d ed. 1977); Marc Galanter, Reading the Landscape of Dis-
putes: What We Know and Don’t Know (and Think We Know) About Our Allegedly Contentious
and Litigious Society, 31 UCLA L. REv. 4-71 (1983); Herbert Jacob, Trial Courts in the United
States: The Travails of Exploration, 17 LAw & SOCIETY REv. 407-23 (1983); Stewart
Macaulay, Law and the Behavioral Sciences: Is There Any There There? 6 LAW AND POLICY 149-
87 (1984); George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13
JOURNAL OF LEGAL STUDIES 1-55 (1984); C. Neal Tate, The Methodology of Judicial Behavior Re-
search: A Review and Critique, 5 POLITICAL BEHAVIOR 51-82 (1983); and EUGENE J. WEBB et al.,
UNOBTRUSIVE MEASURES: NONREACTIVE RESEARCH IN THE SOCIAL SCIENCES (1966).

*OFRANKLIN, THE DYNAMICS OF AMERICAN LAW, supra note 24, at 190; Sally Falk Moore,
Law and Social Change: The Semi-Autonomous Social Field as an Appropriate Subject of Study, 7
LAW & SOCIETY REV. 719-46 (1973)

*IStewart Macaulay, An Empirical View of Contract, Working Paper 1984-8, Disputes
Processing Research Program, University of Wisconsin Law School, 1984.

For a candid view of resource power from a lawyer for a media corporation, see George
Freeman, A Lawyer in the Newsroom, Times Company Report (News about the People of The
New York Times Company), August 1985, at 6, 8.

*3See Felstiner, Abel, and Sarat, Naming, Blaming, and Claiming ... , supra note 27,
Ladinsky & Susmilch, Community Factors, supra note 27; and David M. Trubek et al., The
Costs of Ordinary Litigation, supra note 38, for in-depth discussions of factors that influence
whether a dispute takes a judicial trajectory.
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the applicable legal rules.** And at the appellate court level, knowledge of
how a court acted in one situation is not of much help in predicting how
another court will act when faced with a similar dispute.*

Finally, it is fairly clear that most Americans lack basic knowledge of
the legal system,* that a surprising number of reporters are ignorant of
such fundamental information as whether their states have shield laws,*”
and that the social and legal impact of court decisions cannot be as-
sumed.*® In short, existing research in dispute processing and other areas
suggests:

o That Americans generally, and journalists specifically, are not par-
ticularly knowledgeable about the laws that apply to them;

o That relatively few disputes end up in courts;

« That those that do end up in courts are not representative of disputes
generally;

o That the reasons some disputes end up in court, but others do not,
have little to do with legal rules;

« That, in the few cases that do go to court, judges and/or juries may
not follow established legal rules;

o That stare decisis is an uncertain predictor of future outcomes; and
o That the impact of court decisions will vary from case to case.

If these conclusions are correct, then the existing paradigm’s exclusive
focus on legal rules and the institutions that make them fails to account
for factors that are vitally important to understanding the reality of dis-
putes. As Macaulay notes: “The received picture may reassure those who
do not look closely, but empirical inaccuracy is a poor base for serious
thought about the system.”*’ Even such a traditional scholar as Thomas
Emerson has noted that “(t)hose who warn us not to rely too much on
legal forms are entirely correct that excessive emphasis can easily be
placed on the role of law.”*°

*OVERBECK & PULLEN, supra note 8; PEMBER, supra note 8.

* JEROME FRANK, COURTS ON TRIAL: MYTH AND REALITY IN AMERICAN JUSTICE (1949); David
Kairys, Legal Reasoning, in THE POLITICS OF LAW: A PROGRESSIVE CRITIQUE (David Kairys ed.
1982).

*THE AMERICAN PUBLIC, THE MEDIA & THE JUDICIAL SYSTEM: A NATIONAL SURVEY ON PUBLIC
AWARENESS AND PERSONAL EXPERIENCE (1983).

*Vince Blasi, Press Subpoenas: An Empirical and Legal Analysis, 70 MICH. L. REV. 229-89
(1971).

*See F. Dennis Hale, Impact Analysis of the Law Concerning Freedom of Expression, in this
issue of Communications and the Law.

*Stewart Macaulay, An Empirical View of Contract, supra note 41, at i.

*Thomas 1. Emerson, The System of Freedom of Expression 5 (1970).
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Despite such warnings, communication-law teachers and researchers
continue to focus on appellate courts and legal rules. For example, al-
though Carter et al. acknowledge that Supreme Court cases are the result
of atypical disputes, their text emphasizes them.

If Supreme Court cases are so relatively rare, one might ask, why not study
the “ordinary” cases instead? The answer, of course, is that the way jour-
nalists and attorneys assess their chances of winning or losing a suit, and
thereby decide whether to pursue it in court or to settle, is by applying the
principles from decisions in the major cases.’!

The only problem with that line of reasoning is that journalists and at-
torneys do not necessarily—or even often—make their decisions in such a
fashion.’? The New York Times, for example, refuses to settle libel suits for
money, a nonlegal factor that “deters many cases from being brought.”>?

The relationship of legal rules to behavior, in other words, cannot be
assumed. The influence of legal rules is seldom immediate and direct;
rather, if the rules have any influence at all, that influence tends to be
subtle and indirect.’* Legal rules, in short, are not a sufficient explanation
for how disputes evolve and are resolved.

Accordingly, communication-law scholars are confronted with an
anomaly: the existing paradigm provides no theoretical or methodologi-
cal tools to explain how most media-related disputes are resolved. This is
not to say that legal rules play no role in determining the paths disputes
will take. Even the most ardent opponents of the institution-centered ap-
proach to legal scholarship acknowledge that legal rules can have some
influence in some situations. That influence, however, tends to be indirect
and variable rather than direct and constant, according to legal sociolo-
gists. As Cavanagh and Sarat note: “Thinking about (courts’) competence

>ICARTER, FRANKLIN, AND WRIGHT, supra note 8, at 2.

2See, e.g., Herbert M. Kritzer, Formal and Informal Theories of Negotiations: The Form
of Negotiation in Ordinary Litigation, Paper presented to the annual meeting of the Law and
Society Association, San Diego, California, June 6-9, 1985; Stewart Macaulay, Lawyers and
Consumer Protection Laws: An Empirical Study, 14 LAW & SOCIETY REV. 115-71 (1979); Mi-
chael Massing, The Libel Chill: How Cold Is It Out There? 24, No.1 COLUMBIA JOURNALISM REV.
31-43 (1985); Steve Weinberg, Libel: The Press Fights Back, 22, No.4 COLUMBIA JOURNALISM
REV. 65-8 (1983).

>3Freeman, A Lawyer in the Newsroom, supra note 42, at 8.

**Macaulay, Law and the Behavioral Sciences: Is There Any There There? supra note 39. Even
when legal rules directly influence behavior, the outcomes of disputes do not necessarily
change. For example, though Dennis (in this issue’s Frontiers in Communication Law Re-
search) is correct that the criminal defendant cases of the 1960s influence police behavior,
there is considerable evidence that the cases had no significant impact on the allocation of
social justice. See Abraham S. Blumberg, The Practice of Law as Confidence Game: Organiza-
tional Cooptation of a Profession, 1 LAW & SOCIETY REV. 15-39 (1967).
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in terms of the ability of courts to reach and enforce decisions misses per-
haps their most important function: providing a framework within
which parties negotiate and bargain.”>> The phrase many legal sociolo-
gists use to describe the typical mode of resolution of disputes is “bar-
gaining in the shadow of the law.”%¢

In short, the effect of formal legal rules—essentially, state-centered
law®7—is conditioned in important and complex ways by a variety of so-
cial (writ large: political, cultural, economic, psychological, etc.) forces.
Scholars cannot begin to understand how and why media-related disputes
are resolved until they consider the effects of such forces. Macaulay points
out that “scholars often have failed to see the importance of private social
control as it interacts with and affects the formal legal system.”>8

As Friedman and Macaulay said in Law and the Behavioral Sciences:

If any part of the legal process has been overstressed, it is the world of stat-
utes and cases. There is a large body of legal scholarship—some of it quite
brilliant—concentrating on doctrine and philosophy, but much of it rests
on highly questionable assumptions about the connections between, say,
the Uniform Commercial Code or the Supreme Court’s decisions in the
school prayer cases, and the behavior of those who use the law, or who are
charged with enforcing and obeying it. . . . People do not simply obey; they
interact with legal officials. Law is made and carried out through a process
of give and take. To make formal rules and formal institutions the center of
attention, and to ignore the way events, values, and people affect them
would distort the picture badly.>°

An attractive alternative to the institution-centered perspective on
communication law is a disputes-focused approach, which would use
disputes and disputants rather than court cases and judicial institutions
as the principal units of analysis. It is important to realize, of course, that
the disputes-focused paradigm incorporates the existing paradigm. No
theory of dispute resolution would be complete without an understand-
ing of the role formal institutions play in shaping and resolving the rela-
tively few disputes that come their way. For the most part, however, re-
search carried out under a disputes-focused paradigm would concentrate

*Ralph Cavanagh & Austin Sarat, Thinking About Courts: Toward and Beyond a Jurispru-
dence of Judicial Competence, 14 LAW & SOCIETY REV. 371-420 (1980). See also Stewart
Macaulay, Private Government, Working Paper 1983-6 (revised), Disputes Processing Re-
search Program, University of Wisconsin Law School, 1983.

*Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case
of Divorce, 88 YALE L. J. 950-97 (1979).

7For a discussion of this concept, see Marc Galanter, Justice in Many Rooms: Courts, Pri-
vate Ordering, and Indigenous Law, 19 JOURNAL OF LEGAL PLURALISM 1-47 (1981).

*Macaulay, Private Government, supra note 55, at 2.

*FRIEDMAN & MACAULAY, supra note 39, at 32.
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on the early stages in the disputing process, which is where most dis-
putes are settled.

The disputes-focused paradigm has appeal for several reasons. Among
them:

(a) The existing paradigm focuses exclusively on the disputes at the top
end of the process outlined in [Figure 4.1]. Researchers who have demo-
cratic ideals may prefer a “bottom-up” approach that deals with represen-
tative disputes to the “top-down” approach of the existing paradigm.®

(b) A disputes-focused approach would allow researchers to make use
of the knowledge that has been accumulated over the years about how
journalists and the people they cover actually interact.®! That picture, of
course, is far different from the idealized portrait of the journalists as
fearless, objective heroes in pursuit of the truth, whatever the cost. Also
illuminating to the communication-law researcher might be the substan-
tial amount of sociological research into the legal profession. It turns out
that lawyers seldom act out the adversary ideal epitomized by Perry Ma-
son. In fact, there is some evidence that lawyers are not always familiar
with the law.6?

(c) By focusing on representative disputes—the kind journalists and
the people they write about routinely face—the disputes-focused para-
digm makes communication-law research more relevant to the profes-
sional constituencies of many communication-law researchers. The dis-
putes-focused paradigm also offers the possibility of explaining why
some disputes take a judicial trajectory but others do not. That clearly
would be information useful to journalists and to lawyers who are prac-
titioners of communication law, and may also have policy implications
for the alleged crisis of litigation in the United States today.¢?

Ill. THEORETICAL AND METHODOLOGICAL ISSUES

The disputes-focused paradigm offers communication-law scholars the
theoretical tool they have lacked for predicting and explaining the out-

®The terms are borrowed from Ladinsky and Susmilch, Community Factors, supra note
27, at 2.

SIROBERT E. DRECHSEL, NEWS MAKING IN THE TRIAL COURTS (1983); DELMER DUNN, PUBLIC
OFFICIALS AND THE PRESS (1969); HERBERT J. GANS, DECIDING WHAT'S NEWS (1979); TODD
GITLIN, THE WHOLE WORLD IS WATCHING: MASS MEDIA IN THE MAKING AND UNMAKING OF THE
NEW LEFT (1980); CHARLES PETERS, HOW WASHINGTON REALLY WORKS (1980); BERNARD
ROSHCO, NEWSMAKING (1975); LEON V. SIGAL, REPORTERS AND OFFICIALS: THE ORGANIZATION
AND POLITICS OF NEWSMAKING (1973); GAYE TUCHMAN, MAKING NEWS: A STUDY IN THE
CONSTRUCTION OF REALITY (1978).

“Macaulay, supra note 52.

“For a critique of the notion that there is such a crisis, see Galanter, supra note 39.
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comes of all media-related disputes, not just those that end up in appel-
late courts. That in itself is a significant advance.

But the disputes-focused paradigm does more. It suggests that social
forces are important legal variables. In so doing, the new paradigm helps
rescue legal research from its “intellectual marginality,” as critical legal
scholar Mark Tushnet, writing in the Yale Law Journal, put it.®*

The theoretical advantages of the disputes-focused paradigm are one
thing; whether disputes can be researched in any systematic way is a sep-
arate issue. Court decisions and statutes, of course, are relatively easy to
research. The raw data have already been gathered and await examina-
tion in the local law library.

Disputes, on the other hand, are hard to research. The researcher must
gather much of the pertinent data from participants in disputes.®> The
perils of interview-based research are many (e.g., faulty recall, refusal to
participate, imperfect questionnaire construction, sampling problems).
Some information about disputes is available from institutional records,
but the data in such documents are also imperfect.¢¢

That communication-law scholars traditionally have relied on avail-
able data such as court decisions is not surprising, given the nature of the
existing paradigm. As Kuhn notes, “in the absence of a reason for seeking
some particular form of more recondite information, early fact-
gathering is usually restricted to the wealth of data that lie ready to
hand.”¢” However, the disputes-focused paradigm generates hypotheses
that can be tested only with empirical data, the kind that are not “ready
to hand.” Obtaining such data may be difficult, but the payoff—in terms
of understanding how people use law—promises to be substantial.

What might a piece of new-paradigm research look like? This article
does not pretend to offer a well-developed set of concepts and hypotheses.
But a typical hypothesis generated by the new paradigm might be this:
The more entwined disputants are in a semi-autonomous social field,®®
the earlier in the disputing process (the one outlined in [Figure 4.1]) they
will solve their disputes.

Data to test such a hypothesis might come from content analysis of
the news media (to identify potential disputes), interviews, and partici-
pant observation (to see how disputants really act, in contrast to how
they say they act).

“*Mark Tushnet, Legal Scholarship: Its Causes and Cure, 90 YALE L. J. 1205-22.3 (1981).

“Felstiner, Abel, and Sarat, Naming, Blaming, and Claiming . .. , supra note 27.

“For discussions of data-collection strategies, see Herbert M. Kritzer, Studying Disputes:
Learning from the Civil Litigation Research Project Experience, 15 LAW & SOCIETY REV. 503-24
(1981); and Ladinsky & Susmilch, Conceptual and Operational Issues, supra note 27.

¢’KUHN, supra note 2, at 15.

“The concept comes from Moore, supra note 40.
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IV. CONCLUSION

This article is not a call for a revival of Legal Realism. The Realists were
concerned with the gap between legal rules and human behavior; that is
not a central concern here.®’

But a great concern is that many communication-law scholars’ accep-
tance of the institution-centered paradigm of legal research—"a kind of
legal Ptolemaism”’°—has seriously harmed their ability to explain how
the law works in practice. Although some communication-law scholars
acknowledge that legal rules may not be a central determinant of behav-
ior,”! such an awareness has been the exception, rather than the rule.
Just as traditional cops-and-robbers thinking prevented G— from seeing
the purloined letter that was in plain sight, the traditional legal-research
paradigm has prevented communication-law scholars from perceiving
the great bulk of media-related disputing activity. The disputes-focused
approach offers researchers theoretical and methodological tools that
would enable them to describe and explain a wider range of legal phe-
nomena than is now the case.

“For a discussion of why the gap between legal rules and human behavior need not be a
central concern, see Richard L. Abel, Law Books and Books About Law, 26 STAN. L. REV. 175~
228 (1973).

““Galanter, supra note 57, at 1.

"1John D. Stevens, Freedom of Expression: New Dimensions, in MASS MEDIA AND THE
NATIONAL EXPERIENCE-. ESSAYS IN COMMUNICATIONS HISTORY (Ronald T. Farrar & John D.
Stevens eds. 1971).
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Chapter 5

The Intersection of Legal
Practice and Social Science
on the Issue of Pretrial Publicity

Jon Bruschke
California State University, Fullerton

The topic of this volume is interdisciplinary approaches to the study of
law. Few areas of law are more ripe for interdisciplinary analysis than
pretrial publicity, if only because it smoothes our worst interdisciplinary
turf wars. Social scientists, a terrific lot I count myself a member of, can
often get carried away with themselves and begin to insist that they are
doing pure science. Remembering too well their graduate school research
methods textbooks, they can summon derision for applied research (gen-
erally because it lacks some vital component of research design) as a
lesser form of labor, ranking somewhere between dishwasher and dog
catcher. Not so with pretrial publicity: The topic is thoroughly applied.
Although grand theories about things like nonverbal communication and
decision-making schemas and agenda setting can explain the issues that
arise, and although even the snootiest “pure” social scientist will be-
grudgingly admit that practice informs theories, the research into pre-
trial publicity is generally directed at improving courtroom practice and
only to a much lesser extent testing theories.

Meanwhile, legal practitioners do not often take social science seri-
ously. This may be because they cling to some long-discredited notion
that the law is some pure, abstract, perfect form that need not rely on
ugly things like facts and data, or because social scientists seem like a
generally confused and confusing lot who do weird things with numbers
and rarely agree with one another—or because, as one lawyerly friend of
mine once explained, experts who testify for fees are the whores of the le-
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gal system. Others have explored these reasons in more depth than I
(Lindman, 1989; Melton, 1987). No matter how hard courts try to ig-
nore them, when issues of pretrial publicity come up, they undeniably
involve empirical questions that require a little social science. How much
coverage was there? How many people saw it? What sorts of things will
create bias? Can bias be put out of the minds of jurors? Media researchers,
psychologists, and those holding PhDs in nebulous fields like communi-
cation seem better trained to research and pursue these questions than
those drilled in case law.

Thus, there is a deep need for some interdisciplinary interaction when
courts hear cases that involve pretrial publicity, and a number of scholars
have issued the call for more of it (Carroll et al., 1986; Lindman, 1989;
Ogloff, 2002; Riley, 1973; Studebaker & Penrod, 1997; Vidmar &
Judson, 1981). Despite this need, the exchange of information between
the legal discipline and social science has been halting (Moran & Cutler,
1991; Ogloff, 2002; Rollings & Blascovich, 1977). This chapter explores
three questions about the interaction of disciplines in the area of pretrial
publicity. First, what are the tendencies of each field that frustrate better
interdisciplinary effort? Second, in terms of substance, where do the find-
ings of social science comfortably support legal practice, where do the
findings of social science diverge from legal practice, and on what issues
do both fields seem to be flying blind? Third, how does all the work in
both areas relate to the broader goal of social justice?

THE TENDENCIES OF FIELDS

Given that a considerable gap exists between legal practice and social sci-
ence research, what are the tendencies of each field that keep them at a
distance from one another? This is not a treatise on the relationship be-
tween social science and the law in general, but is limited instead to pre-
trial publicity. Within this narrowed focus, some intriguing patterns
emerge. For its part, the social science literature does at least two things
that make it hard for any court to take seriously: It reports consensus
when there is none, and it conducts research in laboratory settings that
seem artificial to the legal community.

It is common to report that social science literature has conclusively
proved that pretrial publicity biases the outcome of trials (e.g., Gibson &
Padilla, 1998; Kerr, 1994; Steblay, Besirevic, Fulero, & Jiminez-Lorente,
1999; Studebaker & Penrod, 1997). In 1997, Studebaker and Penrod syn-
thesized the research findings this way:

In sum, it appears that the effects of pretrial publicity can find their way
into the courtroom, can survive the jury selection process, can survive the
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presentation of trial evidence, can endure the limiting effects of judicial in-
structions, and cannot only persevere through deliberations, but may actu-
ally intensify. (p. 445)

Steblay et al. (1999) came to a similar conclusion 2 years later at the con-
clusion of a meta-analysis. Fulero (2002) published an affidavit that he
submitted to the court in a local murder case and noted that it was simi-
lar to the affidavit Penrod submitted in the well-publicized Timothy
McVeigh trial. The affidavit began by stating that pretrial publicity could
bias the outcome of a trial; noted that voir dire, jury instructions, and
continuance all failed as remedies; and concluded that a change of venue
or change of jurors were the only remedies likely to be effective. These are
recent opinions, but a decade earlier reviewers were declaring that enough
evidence had piled up to state a consensus (Fulero, 1987).

Elsewhere, my colleague Bill Loges and I have taken pains to demon-
strate that the literature has never been so conclusive (Bruschke & Loges,
2004). In fact roughly an equal number of studies show a pretrial public-
ity effect, fail to show an effect, and produce mixed results. There is good
reason to believe that pretrial publicity may not make any difference at
all. There are at least two possible explanations for the divergence in find-
ings. First, other reviews count studies that did not include trial evidence.
This is bad. Studies generally show that trial evidence is more important
than any other factor in a jury decision (J. Freedman & Burke, 1996;
Kaplan & Miller, 1978; Kramer & Kerr, 1989; Visher, 1987), and, more
profoundly, a defendant tried without evidence has problems much more
troubling than publicity before the trial. Other reviews also include stud-
ies that favor defendants as proving a pretrial publicity effect, although
these findings can hardly be interpreted as impeding a fair trial for the de-
fendant. Second, reviewers examining what is ostensibly the same litera-
ture base strangely review a much different collection of studies. In the
particular case of the Studebaker and Penrod article, of the seven studies
Loges and I found that did not demonstrate a pretrial publicity effect,
four were not cited at all and two studies were published after the review
was completed. One article (Simon, 1966) was cited, but no mention was
made of the fact that Simon discovered that all differences between pub-
licity and no publicity groups disappeared after trial evidence and deliber-
ation. In their meta-analysis, Steblay et al. reviewed five unpublished ar-
ticles Loges and I chose not to, did not review 10 of the published studies
we did cite (one study was reviewed in its unpublished form), and re-
viewed six studies that we chose not to review because they did not in-
clude trial evidence. Thus, our review and that of Steblay et al. reviewed
13 studies in common, we reviewed 10 studies they did not, and they re-
viewed 11 studies we did not include.
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Law reviews tend to compound the problem, making odd choices
about which reviews to select or making empirical conclusions without
any reference to empirical literature. For example, Kulish (1998) tackled
the question of pretrial publicity and its application to military law and
cited all the case law, but not a single social science study. In a rare criti-
cism of the Florida court for liberal excesses, Newsom (2000) faulted the
Florida Supreme Court for its decision to require individual voir dire in
highly publicized cases. The concern was that the individual questioning
would take too long and that “if his name is sufficiently publicized in the
news media, any criminal defendant will arguably be entitled to conduct
individual voir dire” (p. 1071). Setting aside the unexamined question of
how much time individual voir dire would add to a trial, anyone familiar
with media patterns and plea bargain rates would immediately recognize
what a ludicrously small number of cases would be “sufficiently publi-
cized” for the remedy to affect. Newsom cited no research on the point
one way or the other. Strauss (1998) cited social science research to prove
that jurors could set aside biases, but oddly cited Simon’s (1977) rather
dated and limited literature review (it reviewed only five studies) despite
the fact that three reviews of social science research had been published at
the time, which were all much more extensive, at least a decade more re-
cent, and much more on-point to the topic Strauss was addressing
(Carroll et al., 1986; Fulero, 1987; Studebaker & Penrod, 1997). Strauss
cited three other sources as support—all law reviews.

Readers interested in the details of the reviews are directed to our ex-
tensive chapter dedicated to the subject (Bruschke & Loges, 2004, chap.
2); readers interested in the interdisciplinary issue should have no trouble
understanding why courts have difficulty understanding what the social
science literature really says when reviewers cannot agree on it. The rem-
edy is simply better social science. Speaking broadly, the peer review
process does a rigorous job of honing data analysis and the conclusions
that any researcher can draw from his or her findings. It is less meticu-
lous about demanding that the literature review portion of the study be
complete and carefully worded to identify limitations and omissions. In
fact my experience has been that editors will often suggest cutting the lit-
erature review to expand space for the discussion of data. Reviews that
are more thorough, identify why articles were or were not included, and
focus on key elements of different studies that could explain seemingly
contradictory findings would advance social science and also aid courts in
figuring out what the state of the field is.

A second tendency of social science is to conduct research in laboratory
settings that lack realism or are dissimilar from actual courtroom set-
tings in obvious ways. Although many recognize the need to maximize
realism (Jones, 1991; Kovera, 2002; Moran & Cutler, 1991; Padawer-
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Singer & Barton, 1975; Padawer-Singer, Singer, & Singer, 1977; Stude-
baker & Penrod, 1997; Studebaker et al., 2002; Vidmar, 2002), and most
agree that there are inherent limitations in laboratory studies that make
generalizability difficult (J. Freedman, Martin, & Mota, 1998; Hans &
Doob, 1976; Otto, Penrod, & Dexter, 1994; Rollings & Blascovich, 1977;
Wilcox & McCombs, 1967), opinion divides on how research that devi-
ates from actual courtroom experience should be evaluated. One camp
holds that the research is totally “phony” and should be disregarded alto-
gether (Pember, 1984) or has limitations that are “serious” (J. Freedman
& Burke, 1996) or “critical” (Jones, 1991). A second view holds that the
lack of realism means scholars should be cautious when extrapolating
findings to actual courtrooms (J. Freedman & Burke, 1996; Jones, 1991).
A final group is relatively unconcerned about the lack of realism (Fulero,
1987; Studebaker & Penrod, 1997) and cites evidence that laboratory
studies generally match actual practice to reach the conclusion that sim-
ulation research is typical of actual trials (Kerr, 1994; Wilson & Born-
stein, 1998). There is reason to believe the cited research does not prove
the point (see Bruschke & Loges, 2004). The divergences of opinion are
sharp. Some have concluded the lack of realism has underestimated pre-
trial publicity effects (Studebaker et al., 2002), whereas others have con-
cluded the opposite and believe it has overestimated the influence of pub-
licity (J. Freedman et al., 1998).

Whatever social scientists think about laboratory research, questions
about realism have caused the legal community to turn away from social
science research as a source of information (Bornstein, 1999; Carroll et
al., 1986; Davis, 1986; Jones, 1991; Padawer-Singer & Barton, 1975;
Padawer-Singer et al., 1977; Pember, 1990; Studebaker et al., 2002). I am
an advocate for the position that realism and control trade off (see Carroll
et al., 1986; Riley, 1973) and there is a need for both field and laboratory
research (see also Carroll et al., 1986; Studebaker, Robbennolt, Pathak-
Sharma, & Penrod, 2000; Vidmar, 2002). At present, laboratory studies
outnumber field studies by a vast ratio. A fair summary of field research
is that there is not much of it. Most of the field research that examines
trial outcomes has been done by Loges and me. Our field studies, by and
large, demonstrate that there is no pretrial publicity effect—at least not
anything like that described by Studebaker and Penrod. Whether schol-
arly research occurs in the field or whether it simply goes to greater
lengths to simulate actual trial conditions (e.g., Kramer, Kerr, & Carroll,
1990), an increase in realism can only narrow the interdisciplinary gap
between academic research and legal practice.

Meanwhile, courts have their own tendencies that keep academic re-
search from the halls of justice, even when it could considerably assist the
decision-making process. First, courts, appellate courts especially, almost
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never cite academic research. Ever. The occasional law review article finds
its way into a footnote, but social science research is almost never cited.
Instead courts cite other courts on what are essentially empirical ques-
tions. The U.S. 8th Circuit, in United States v. Allee (2002), decided that
content was critical and, rather than relying on social science evidence,
which has a lot to say on the point, cited its own decision in United States
v. Blom (2001). The United States v. Blom decision, in turn, cited the U.S.
Supreme Court in Dobbert v. Florida, a case decided in 1977. Needless to
say, there has been a sizeable amount of academic inquiry into the ques-
tion of content, and a big pile of it has been published after 1977. When
the U.S. 6th Circuit was trying to decide how much publicity was too
much in Ohio v. Ritchie (1997), they compared coverage to the Ohio Su-
preme Court’s decisions in Ohio v. Lundgren (1995) and Ohio v. Nobles
(1995) and made no effort to consult media scholars, who might be ex-
pected to have informed opinions about the volume of media coverage.

The issue seems to be one of occupational blinders: Judges are trained
to research and examine case law and they are good at it. Social science is
difficult to read for those untrained in its minutiae, and it is much less
well indexed and more difficult to research exhaustively. It is fairly easy
to Sheppardize a court case, but tracking down all the social science re-
search on pretrial publicity cannot really be done without consulting
four or five different indexes and then tracking down a bunch of foot-
notes that are not in any of them. There are other reasons social science
has a hard time creeping into the courtroom, to be sure, but whatever the
cause, social science evidence will never inform court decisions so long as
it is never read, cited, or considered. It would seem unusual for a court to
decide, say, a mercury poisoning case without at least examining evi-
dence concerning whether mercury is poisonous and in what amounts.
Mercury poisoning is largely a question of dosage, and such is surely a
question for science and not case law. It is unclear why courts seem more
comfortable deciding questions of pretrial publicity dosage without any
reference to the underlying science.

Neither is the underlying logic similar across cases. In United States v.
Blom (2001), the court ruled that, because 37 of 72 jurors were struck for
cause, voir dire must have been effective; striking a large number of ju-
rors because they had been exposed to publicity was taken as evidence
that the remedy was working. In Ohio v. Yarbrough (2002), however, the
court ruled that the large number of jurors struck for cause called into
question the answers of the jurors who claimed they were not biased.
Striking a large number of jurors because they had been exposed to pub-
licity was taken as evidence that the remedy was not working. The con-
fusion is juxtaposed poignantly in the United States v. Faul (1984) deci-
sion: The majority concluded that if 90% of the potential jurors were
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exposed to the publicity it would be too much, after some calculation
concluded that only 26% of the potential jurors in Faul’s case had been
exposed, and ruled the number acceptable. The dissent recalculated the
figure excluding excused jurors and came up with a figure of 50% of the
jury pool exposed to publicity and then argued that even the 26% figure
was high enough to overrule. It is not surprising that many observers
characterize pretrial publicity case law as incoherent (Kramer et al.,
1990; Surette, 1992; Walton, 1998). Of course consistency of case law
and logic is the sine qua non of legal practice, as well as its bain, but the is-
sue raised in this paragraph highlights several key points: Deciding em-
pirical questions solely on case law is fraught with danger, and consult-
ing social scientists on how figures are best calculated and what numbers
are acceptable (something courts are evidently doing anyway) is likely to
improve the process.

In summary, the interdisciplinary gap is exacerbated by social scien-
tists when contradictory conclusions are reported in what are ostensibly
equally complete literature reviews and when laboratory methods are the
dominant mode of research for what is an obviously applied area. On the
legal side, the gap is widened by a general judicial reluctance to consider
social science, and confusion in the logic courts apply to the issue. To
some extent, the gap can be closed if each field simply does what it does
better: If social scientists are able to produce more thorough and consis-
tent literature reviews, there will be clearer findings to present to the legal
system. If courts develop more coherent case law, social scientists will
have a better idea of what questions should be researched. To an equal ex-
tent, each field could do more to reach out to the other. Social scientists
will find a warmer reception to their work if they recognize that applied
questions require field research, and that claiming generalizability from
laboratory work is not generally persuasive either in or outside the social
sciences. Legal practitioners will improve their own case law if they rec-
ognize that on empirical questions it does no harm to consult empirical
evidence. Of course that evidence might not be completely uncontrover-
sial nor completely consistent, but little evidence presented to courts ever
is. There is little to be gained by ignoring it completely.

SUBSTANTIVE ISSUES

There are a number of substantive issues that have been addressed by
both courts and social scientists. Some accounting of areas of agreement
and disagreement is useful to set an agenda for better interdisciplinary
engagement. It is probably not surprising to anyone familiar with either
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the law or social science that areas in need of more study and better an-
swers are far more common than areas of settled empirical regularity.

Areas of Agreement

Loges and I (Bruschke & Loges, 2004) recently proposed a concept we call
the cumulative remedy hypothesis, which holds that “remedies working in
combination with one another might be more powerful than remedies
studied in isolation, and additionally that pretrial publicity can have an
effect only when all remedies fail simultaneously” (p. 17). Another way
to put it is that a bunch of cheap remedies applied together will often
work as well as big, expensive ones. A large part of our argument is that
our field studies could not find higher conviction rates in extensively cov-
ered trials compared with trials with no coverage at all. The concept is in
need of a lot more study, but there is some compelling research on the
point at present (Kerwin & Shaffer, 1994; London & Nunez, 2000). One
finding of social science research is this: If courts conscientiously apply a
large number of cheap remedies, the effects of pretrial publicity can
largely be held in check.

By and large, trial courts do exactly that, and appellate courts recog-
nize that the care given to the application of multiple remedies is evidence
of a job well done. The comments in United States v. Blom (2001) are typi-
cal:

The district court took many precautions designed to assure the selection of
an unbiased jury—moving the trial . .. assembling a jury pool of 196,
three times the normal size; expanding the area from which the pool was
drawn . . . mailing questionnaires to the prospective jurors inquiring about
their exposure to pretrial publicity; and increasing the number of peremp-
tory strikes. (p. 804)

Pruett v. Norris (1998) provided another sampling: “Such influences can
normally be effectively neutralized by the curative procedural safeguards
employed in this case, including a change of venue from the county in
which the crime occurred and a thorough, individual voir dire of poten-
tial jurors” (p. 19). These two cases each granted a change of venue; these
remedies are more rare because they are more expensive. Even without
venue change, trial courts do seem to be sensitive to potential bias and
generally seek to remedy publicity in a variety of overlapping ways (see
also United States v. Blom, 2001; United States v. Faul, 1984; United States
v. Nelson, 2003).

This point is the shining ray of light on the pretrial publicity issue:
Case law and social science often diverge and are fraught with their own
failings, the coverage is excessive and often inaccurate, the defense is
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underresourced, the instructions are confusing, the jury is uninformed,
and the right to a speedy trial might mean a 4-year delay. Yet in the
end, there is not a large number of criminal defendants who are
wrongly convicted because of pretrial publicity. This is not a cause for
relaxation, but vigilance. The pernicious effects of pretrial publicity do
not seem to generate bias precisely because of the conscientious work
that trial courts do. Continually applying those remedies and con-
stantly refining them is important work (if not, as is argued next, the
top priority for the legal system).

Areas of Disagreement

For all its divergence and questionable coherence, there are important ar-
eas of agreement in the social science literature. In fact debate and discord
are not the character flaws of a disagreeable collection of social scientists,
but are probably key elements of a healthy and emerging science. Debate
is central to the advance of knowledge, not its rival. There are three areas
where social science findings tend to coalesce with one another, but di-
verge from courtroom practice: (a) jurors cannot set aside their preexist-
ing knowledge, (b) factual information is not less damaging than other
sorts, and (c) overall levels of coverage are not irrelevant to individual de-
fendants.

The first area where social science seems to have produced consistent
findings concerns the ability of jurors to “set aside” their preexisting
knowledge and decide a case solely on the basis of information at trial.
Research clearly indicates that jurors will generally do their best to come
to a fair conclusion based on the evidence presented at trial and behave as
optimal decision makers (see Bornstein & Rajki, 1994; London & Nunez,
2000; Sommers & Kassin, 2001). Despite, and sometimes because of,
this, exposure to pretrial publicity complicates their efforts. In a Cana-
dian fraud case (Vidmar & Judson, 1981), publicized trials in California
(Constantini & King, 1980-1981), and drug/homicide cases in Illinois
and Florida (Moran & Cutler, 1991), those who had seen pretrial public-
ity were more likely to presume guilt than those who had not. Using
slightly different methods, other studies have come to similar conclu-
sions (Ogloff & Vidmar, 1994; Riley, 1973; Shaffer, 1986; Simon &
Eimermann, 1971; Sohn, 1976; Tans & Chaffee, 1966). Loges and I have
called this the knowledge-guilt hypothesis—the more potential jurors
know about the facts of a case, the more they will presume guilt. Re-
search on cases involving multiple charges similarly demonstrates that
jurors do not easily compartmentalize their knowledge about a defendant
(Tanford & Penrod, 1982). The same is true of information about a prior
criminal record (Hans & Doob, 1976). Furthermore, potential jurors will
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not be especially good at recognizing their own biases (Fein, McCloskey,
& Tomlinson, 1997; Moran & Cutler, 1991; Newman et al., 1997; Ogloff
& Vidmar, 1994; Sue et al., 1975). The findings are clear and relatively
unequivocal: Jurors who gain knowledge about a case from the media
are more likely to presume guilt than jurors who do not, and asking ju-
rors whether they are biased will not provide many accurate answers.

The remaining question is whether this bias can be remedied. Gen-
erally speaking, there is reason to believe that it can be. Instructions used
along with deliberation have been shown to eliminate bias (Kerwin &
Shaffer, 1994; London & Nunez, 2000), and some defense strategies can
sharply shift opinion in favor of defendants even if pretrial publicity is
negative (Fein, McCloskey, & Tomlinson, 1997). As is often the case,
however, things are not always that simple. Bipolar thinking might lead
to the conclusion that either pretrial publicity biases trials or it does not,
and remedies either work or they do not. I suggest a more nuanced view:
Most potential jurors never see publicity, and if they do they do not re-
member it. If they have seen it, they will be biased before the trial. Yet a
combination of jury instructions, evidence, delay, and deliberation usu-
ally offsets the effects.

Across the board, there is not an overall pretrial publicity effect that
results in higher conviction rates in cases that receive a considerable de-
gree of publicity. Nonetheless, there may remain situations where, espe-
cially when the evidence at trial is not decisive, jurors trying hard to
reach a just decision will rely on the best information at their disposal
and will not be too finicky if the source of that information comes from
somewhere other than the witness box. This nuanced view recognizes
that publicity does produce pretrial bias, but also identifies that the use of
multiple and carefully applied remedies seems to work effectively. To the
maximum extent possible, courts should probe potential jurors individu-
ally and seek to discover what specific information they have come to
prior to the trial. If the pool is sufficiently large, there is no reason to al-
low a juror with any exposure to sit on the panel. At a minimum, ex-
posed jurors should be questioned carefully, and any claims to a freedom
from bias should be carefully interrogated; particular means of finding
out what jurors know, and when it is too much, have been outlined else-
where (Bruschke & Loges, 2004, chap. 3).

In contrast to the behavioral science conclusion that juror claims that
they can set aside information should be mistrusted and trigger further
examination, courts, and especially appellate courts, place a great deal of
faith in the statement (e.g., United States v. Nelson, 2003; Ohio v. Nobles,
1995). The Pruett decision is especially telling. The defendant won an ap-
peal at the district court level because the trial judge “erred in accepting at
face value the belief of the jurors impaneled that they could ignore what
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they had read in the newspapers, seen on television and heard and give
Marion Albert Pruett the fair trial that was his right” (Pruett v. Norris,
1998, p. 584). The U.S. 8th Circuit overruled, saying “each juror ex-
pressly affirmed that he or she could be impartial and render a verdict
based solely on the evidence presented at trial” (Pruett v. Norris, 1998, p.
25). The legal system’s repudiation of the knowledge—guilt hypothesis
was put succinctly by the U.S. 6th Circuit in Ritchie v. Rogers (2002): “Ex-
tensive knowledge in the community of either the crimes or the putative
criminal is not sufficient by itself to render a trial constitutionally unfair”
(pp. 9-10). The point is not that either court ruled incorrectly, but that
the legal system gives great deference to juror claims of impartiality and
flatly rejects the knowledge—guilt hypothesis. Contrary opinions tend to
be overruled (as was the district court in Pruett v. Norris) or find their
way into dissenting opinions (see the dissent in United States v. Faul,
1984). Although they seldom act on this issue, it should be noted that
courts recognize that there are times courts should not accept a potential
juror’s claim that he or she is free from bias (e.g., Ohio v. Ritchie, 1997,
Pruett v. Norris, 1998; United States v. Bieganowski, 2002; United States v.
Blom, 2001). The issue is one of presumption: Courts tend to presume
that a juror’s claim of impartiality should be given deference, whereas
social science research suggests the opposite.

In summary, many trial courts do an excellent job of applying a num-
ber of remedies very carefully. However, trial court judges are given ex-
traordinary discretion to pick and choose which remedies to apply and
how to apply them, and appellate courts are reluctant to overrule the
trial judge’s decisions. Needless to say, not all trial judges do an equally
good job of using their vast discretion. At both the trial and appellate
levels, the court system seems to put more faith in a juror’s claim to be
able to put aside information than behavioral science evidence suggests is
warranted. A better approach is a consistently rigorous interrogation of
jurors who have been exposed to pretrial publicity and an appellate re-
view standard that ensures a thorough probing of exposed jurors at the
trial level. At a minimum, the existence of admissibility standards makes
it clear that courts do believe that there are some sorts of information
that jurors are unable to “set aside.” If a juror cannot be expected to set
aside information about, say, a prior criminal record, it is hard to imag-
ine why he or she can be expected to discount all pretrial publicity.

A second area where social science findings diverge from legal practice
concerns the type of information that might be damaging. As discussed
in greater depth later, both social science and the law need to develop a
more complete sense of what content in the media is of concern. At pres-
ent, at least some courts have ruled that factual pretrial publicity is not
harmful, arguing that the jury has the opportunity at trial to evaluate
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the evidence and its credibility for itself (United States v. Blom, 2001). A
court can also rely on case law to conclude that “we must distinguish be-
tween largely factual publicity and that which is invidious or inflamma-
tory” (United States v. Faul, 1984, p. 17). Other courts have reasoned
similarly (Demouchette v. Texas, 1979; Hill v. Ozmint, 2003) and ruled
that factual publicity is not damaging. Social science points to an oppo-
site conclusion. If jurors are primarily motivated to behave as optimal de-
cision makers (Bornstein & Rajki, 1994) and can, therefore, be expected to
draw on any source of solid information, the case will literally be tried in
the media because that is where jurors draw information. In addition, re-
search on primacy effects and the finding of social judgment theory both
give reason to believe that the timing of the information is crucial, and
exposure to facts prior to trial makes them more complicated for the de-
fense to contend with at trial. In fact one study discovered that potential
jurors who had seen coverage but could not recall any facts were less
likely to prejudge guilt than jurors who had seen factual information
(Riley, 1973). Put another way, a defendant facing a jury who has seen
the facts of the case through the media before the trial is disadvantaged
relative to a defendant who has to deal with an identical set of facts at
trial with an unexposed jury. Finally, although there is some research ev-
idence pointing the other direction, more recent research does not find
emotional publicity more damaging than factual publicity (Wilson &
Bornstein, 1998). Whether content is a crucial variable and what content
might be especially damaging is largely unknown, but there is little rea-
son to believe that factual publicity is less damaging than any other sort,
and some reason to believe it may be more prejudicial.

Third, the issue of general publicity seems to separate the law from the
lab. Courts tend to focus narrowly on media attention to a specific defen-
dant and are not impressed by the overall amount of crime coverage, cov-
erage of similar crimes, or coverage that implies the defendant was in-
volved in cases other than the one before the bar at a given moment (see
Kelly v. Texas, 2003). Social science research provides many reasons to be-
lieve that general pretrial publicity, or exposure to cases similar to the
one at trial, could be the most important type. Most generally, scholars
of media effects have discarded the search for a “magic bullet” in the me-
dia—an individual message that can have a specific effect on particular
audience members. If the media were capable of such a thing, everyone
would buy an advertised product after seeing a commercial for it, and
Madison Avenue salaries would be even higher than they are. Instead, at-
titudes tend to be shaped by repeated exposure to the same message over
time—called a cultivation effect (Gerbner, Gross, Morgan, & Signorielli,
1986)—or by agenda-setting functions (Kovera, 2002). An extended ar-
gument for this approach to pretrial publicity has been offered by Surette
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(1992). In more particular terms, a good deal of research has demon-
strated that exposure to other, related media cases does have an influence
(Greene & Loftus, 1984; Greene & Wade, 1988; Mullin, Imrich, & Linz,
1996; Riedel, 1993). In one study, mock jurors exposed to different sto-
ries about an unrelated rape reacted quite differently to evidence in a rape
trial (Kovera, 2002). Exposure to the unrelated case altered the evidence
jurors gave the most weight and attention, as well as credibility apprais-
als and assessments of what a typical rape scenario was.

In our own research, Loges and I (2004) found a series of complex rela-
tionships between levels of crime coverage in different cities and convic-
tion rates and sentence length. The relations varied depending on the
stage of the trial and interactions with other variables, particularly fear
of crime. At the pretrial level, a high amount of coverage is good for de-
fendants if fear of crime is low, but bad for defendants where fear of
crime is high. At the trial conviction stage, the pattern reverses entirely,
and coverage plus fear of crime actually improves a defendant’s chances.
At the trial sentence stage, coverage appears to be good for most defen-
dants, but extremely bad for a very few of them. Our explanations for
these findings—which are all educated guesses—generally have to do
with the motivations of court actors. A clear, easy-to-understand pattern
is difficult to arrive at, but the results show effects that are at least as
compelling as the case for an influence of specific pretrial publicity.

In short, there are good theoretical reasons to believe that general levels
of crime coverage and media use will be better predictors of juror pre-
judgment than exposure to specific coverage of a case. Research evidence
reveals powerful and provocative, if occasionally counterintuitive and
perplexing, effects for general coverage. It is odd to focus so much atten-
tion on the remedy of specific exposure while ignoring entirely the
equally important influence of general publicity.

Areas That Need More Research

Human knowledge is frail, scientific principles are in constant dispute,
conclusions change with each new research study, and even legal prece-
dent changes over time. Thus, it is not surprising to find that, on any
given issue, the amount unknown exceeds that which is verified or at
least contingently agreed on. Five areas that are fairly critical to untan-
gling pretrial publicity effects need a lot more study: (a) the amount of
pretrial publicity that is damaging, (b) content that might be damaging,
(c) whether a delay is a sufficient remedy, (d) how evidence interacts with
publicity, and (e) how voir dire is best conducted.

It is amazing how little is known about the amount of publicity that
might be damaging. Here are some basic questions that we do not know
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the answer to: How much publicity does a case have to receive before an
appreciable element of the jury pool has seen some of it? How much
overlap is there between TV and newspaper (and radio) coverage of a
trial? How much publicity does a case have to have before it begins to in-
fluence popular opinion (one way or the other) about a crime? Behavioral
research and case law are equally incoherent on these questions. Loges
and I (1999) took a stab at categorizing levels of coverage, and eyeballing
our data we came up with categories of no coverage, 1 to 5 articles, 6 to
10 articles, and 11 or more articles. Strikingly, 62 of the federal murder
or robbery cases we studied received no coverage at all, and 1 case was
covered with 141 articles. Although we did find differences in outcomes
between our category levels, I am still strained to believe that there is a
big difference between a case that is covered in three articles and one that
is covered in seven. Obviously, the trials that attain media event status—
OJ Simpson, Michael Jackson, Kobe Bryant—are on a totally different
scale, and lumping them in with a case covered in 11 newspaper stories is
wholly inadequate. In laboratory research, the amount of coverage varies
between 1 and 10 articles, but is usually shown immediately (or, at
most, a couple of weeks or maybe a month) before a mock trial. Field re-
search studies tend to focus only on those cases that are obviously high-
publicity instances. No research has explored how much coverage must
occur before most of the viewing public can be assumed to have seen at
least some of the coverage.

Anyone seeking a more clear legal definition from the courts of when
the amount of coverage becomes too onerous would find only befuddle-
ment. The Kelly v. Texas (2003) court decided that 27 articles was not a
lot, although it would have been one of the 11 most publicized cases in
the dataset of 134 cases Loges and I compiled. In Ohio v. Yarbrough
(2002), the court conceded that 42 of 47 potential jurors had read or
heard something about the case, but decided that this was insufficient to
show that publicity had “saturated the community” (p. 241). In Ohio v.
Lundgren (1995), the court detailed that one area paper printed 227 arti-
cles, another 323, and that three area TV stations had broadcast 66, 112,
and 169 stories about the case. The court then decided the case was not
one of the “rare” ones where prejudice could be presumed and concluded
the voir dire had been effective. What Ohio v. Lundgren did implicitly other
courts have done explicitly, rejecting any claim of bias based on the sheer
amount of coverage (e.g., United States v. Blom, 2001). There is neither a
clear legal definition of what constitutes too much coverage, nor is there
a solid empirical definition of the point at which media coverage can sat-
urate a community, defined either as the point at which most people
have heard of the case, the point at which most people have heard details
of the case, or the point at which most people have prejudged the case.



5. LEGAL PRACTICE AND SOCIAL SCIENCE o7~ 75

Better empirical research and greater legal attention to these thresholds
will improve the conduct of justice.

A second area concerns content that might be biasing. As already ar-
gued, social science findings are rather incongruent about any effect ex-
isting at all, with roughly equal numbers of studies showing an effect,
showing no effect, or showing mixed results. An intuitively appealing
way to resolve this seeming inconsistency is to imagine that something
about the content of the coverage is crucial. The right sorts of content
(perhaps front-page stories or inflammatory words) might produce an
effect, whereas other content (perhaps a simple recounting of the case
facts) might not. No such pattern has emerged.

It is clear, however, that coverage is almost universally antidefendant.
As early as 1973, Riley concluded that the issue was settled: Media cover-
age was antidefendant. Referring to the hypothesis that “press coverage of
crimes and pretrial proceedings is biased against the defendant” (p. 17),
Riley wrote: “Content analysis studies in the area . . . have amply docu-
mented the existence and extent of potentially prejudicial information
appearing in the media, and further research of this kind does not seem
crucial” (pp. 17-18). Subsequent reviewers have come to identical conclu-
sions (Carroll et al., 1986; Kramer et al., 1990; Moran & Culter, 1991;
Ogloff & Vidmar, 1994). More contemporary content analyses have con-
firmed the antidefendant nature of coverage (Frasca, 1988; Imrich, Mullin,
& Linz, 1995; Tankard, Middleton, & Rimmer, 1979). Case studies point to
the same conclusion. Moran and Cutler (1991) studied a marijuana case in
Mllinois and a murder in Florida and reported that the extensive “coverage
was universally negative” (p. 350). Nietzel and Dillehay (1983) studied five
high-profile cases and found high antidefendant feelings in high-coverage
areas. Similar results have been obtained in studies of the famous Hearst
(Rollings & Blascovich, 1977), Joan Little (McConahay, Mullin, & Freder-
ick, 1977), and MacDonald (Riley, 1973) trials. A study of a Canadian
fraud case (Vidmar & Judson, 1981), a moderately publicized murder trial
(Simon & Eimermann, 1971), and three highly publicized cases in Califor-
nia (Constantini & King, 1980-1981) all found coverage to be vastly
slanted against the defendants.

Although coverage is antidefendant in general, research has generally
failed to find that any particular type of antidefendant content is more
damaging than any other. Several studies have either failed to find differ-
ences between types of pretrial publicity or found that even minimal
mention of a crime is sufficient to damage defendant interests. Tans and
Chaffee (1966) manipulated three types of pretrial publicity and found
that the mere mention of an arrest is sufficient to produce prejudgments
of guilt. Sohn (1976) found that the mention of a felony made a differ-
ence in judgments of guilt, but that no other factor had a substantial in-
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fluence. Kramer and Kerr (1989) separated emotion from factual public-
ity, but eventually found main effects for both types of publicity on both
verdicts and sentence lengths. Hoiberg and Stires (1973) similarly con-
trasted emotional and factual publicity and found no differences. Wilcox
and McCombs (1967) varied eight types of pretrial information and con-
cluded that respondents could not distinguish proof of guilt from mere
accusations of guilt. Simon and Eimermann (1971) studied two cases in-
volving “mild” publicity that did not violate ABA standards, and found
that 65% of those who could recall the case were pro-prosecution. Tell-
ingly, not a single respondent was prodefense. Finally, Riley’s (1973)
study of the MacDonald case offered a fascinating study of an instance
where the coverage was not biased, but was very extensive and hardly
suggested a prejudgment of guilt. Nonetheless, prejudgments of guilt
were two to seven times more likely than prejudgments of innocence,
and higher coverage exposure was associated with higher judgments of
guilt. Persuaded largely by this and other research, commentators have
concluded that even moderate exposure produces biases (Moran & Cutler,
1991), that little more is necessary to produce bias than knowledge of a
crime and arrest (Carroll et al., 1986), and that the mere volume of cov-
erage is associated with antidefendant bias irrespective of content (Ogloff
& Vidmar, 1994).

A separate group of studies mitigates against these conclusions and
has found that the type of pretrial publicity is important (Fein, Morgan,
Norton, & Sommers, 1997; Hvistendahl, 1979; Kramer et al., 1990; Otto
et al., 1994; Sue et al., 1974; Vidmar & Judson, 1981). Although these
studies do present challenging information, it is difficult to discern an
overall pattern suggesting that a particular type of pretrial information
has an effect, whereas other types of evidence do not. Although some
studies have found that prior conviction information is especially dam-
aging (i.e., Hvistendahl, 1979; Vidmar & Judson, 1981), other studies in
this group that included prior conviction did not find an effect (Otto et
al., 1994). Although Otto et al. (1994) reported differences between emo-
tional and factually biasing information, other studies have not uncov-
ered differences between these types of information (Hoiberg & Stires,
1973; Kramer & Kerr, 1989), and in 1998 Wilson and Bornstein con-
cluded the distinction was no longer worth pursuing.

Overall, social science research has found the content of coverage to be
antidefendant, but has not uncovered a particular type of coverage more
damaging than others. Relying on ABA standards of what should not be
released to the press and emotional versus factual distinctions, research-
ers have manipulated a number of different possibilities, but none has
emerged as a clear and consistent cause of juror bias. More research into
the issue, perhaps with more theoretical backing than is typical to date
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(most studies have taken categories from the 1967 ABA standards), could
improve understandings of how pretrial publicity influences jurors and
give courts particular elements to look for when making rulings.

Meanwhile, courts have had an equally difficult time figuring out
what content crosses the threshold of unconstitutionality. Being gener-
ally unwilling to rule that the sheer amount of coverage creates bias,
many courts turn to issues of content (see Ohio v. Yarbrough, 2002;
Ritchie v. Rogers, 2002; United States v. Allee, 2002; United States v. Blom,
2001; United States v. Faul, 1984). The Allee court wrote a typical conclu-
sion: “The mere existence of press coverage, however, is not sufficient to
create a presumption of inherent prejudice and thus warrant a change of
venue. To create a presumption, the coverage must be inflammatory or
accusatory” (p. 1000). Similarly, in denying a defendant’s claim, the Ohio
v. Yarbrough majority wrote: “Despite the appellant’s allegations of ‘in-
flammatory’ media coverage, there is nothing in the record to show the
content of the coverage” (p. 232; italics original).

Having decided to look at the content of media coverage it is not clear
what the courts are seeking to find that might cause them to find the
coverage too inflammatory. The Pruett v. Norris (1998) court described
the coverage of the case this way:

Pruett elected to make several statements to newspaper and television re-
porters in which he implicated himself in various crimes and boldly labeled
himself a “mad-dog killer” . . . Pruett’s videotaped statement that he was a
“mad-dog killer” was played several times by virtually every local televi-
sion station and numerous radio broadcast stations in the region . . . it be-
came commonplace to talk about Pruett as the “self-confessed mad-dog
killer.” (p. 585)

Relying on Pruett’s defense attorney’s testimony that two other trials ev-
idently had more damaging coverage, the court concluded the coverage
was unexceptional and “perhaps even less inflammatory than publicity
generated in similar cases” (p. 586). The aforementioned Ohio v. Lundgren
case, covered in 550 newspaper and 247 TV stories, was described by the
court as “massive” and “inflammatory,” and the court noted that, “Ac-
cording to the Plain Dealer, the Lake County Prosecutor publicly asserted
that the members of the Lundgren group were the ‘most inhuman people
this county has ever seen’” (p. 478). The particular case came to be
known as the “Kirtland massacre.” These descriptions notwithstanding,
the court found that the Lundgren case was not one of the “relatively
rare” cases of presumed prejudice.

One is left to wonder what would qualify. I am strained to find adjec-
tives more inflammatory than inhuman and mad-dog killer, and those
that do spring to mind are not fit to print here. Suffice it to say that the
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coverage in these two cases was much more inflammatory than any-
thing a meek social scientist might presume to use as stimulus material,
but ostensibly still not enough for courts to rule on. At any rate, courts
set an especially high bar for a defendant to prove inflammatory content,
and some delineation of what would satisfy that threshold would make
for better case law. If social scientists are able to produce a consistent
group of research findings that both define inflammatory content and es-
tablish empirical relationships between particular content and juror bias,
the task of the courts could be made easier.

A fourth area in need of further investigation concerns evidence. Evi-
dence is a decisive and even dominant factor in determining a trial out-
come (J. Freedman & Burke, 1996; Kaplan & Miller, 1978; Kramer &
Kerr, 1989; Visher, 1987). Jurors, mightily motivated to reach a just
verdict, will do their best to decide the case on the basis of the evidence
presented. To the extent that juror bias enters a decision, it is probably
because bias alters the way jurors evaluate evidence (Dexter, Cutler, &
Moran, 1992; Hans & Doob, 1976; Kovera, 2002; Murray, Kaiser, &
Taylor, 1997; Newman et al., 1997; Sue et al., 1974, 1975; Tanford
& Penrod, 1982). This pattern of findings has convinced Loges and me
(2004, chap. 5), along with Kerwin and Shaffer (1994), that pretrial
publicity is likely to emerge as a factor when trial evidence is inconclu-
sive. Shockingly, courts agree with us. The United States v. Faul (1984)
dissent argued that “the evidence was not overwhelming” (p. 1230) and
used that as the basis for concluding that pretrial publicity could have
been decisive. Arguing the flip side of the coin, the United States v.
Bieganowski (2002) majority reasoned that “the prosecution presented
overwhelming evidence of Bieganowski’s guilt at trial,” and “in light of
the volume of evidence against him” (p. 274), ruled against his pretrial
publicity claim. Hence, if the evidence is conclusive enough, a fair trial is
not all that important.

Although social science does have a number of findings suggesting
that evidence is crucial, there has not been a study that has systemati-
cally varied the evidence strength presented against the defendant at trial
and crossed it with different levels and types of pretrial publicity. A more
typical design is to measure the juror perceptions of evidence strength,
which may be inadequate if publicity is shading those perceptions in the
first place. A direct test would add much to our knowledge base. Mean-
while, courts need to work out the tricky issue of when there is enough
evidence that the pretrial publicity would not matter and whether they
want to establish a rule that procedural safeguards are more important
in cases where the evidence is not conclusive. On the one hand, it makes a
world of intuitive sense that nonlegal factors will become more danger-
ous when the evidence is less than definitive. On the other hand, it does
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seem to put the cart before the horse to say that we only need to apply
fair standards when guilt is in doubt—a conclusion most of us believe
emerges only at the end of the trial.

A fifth area of study is the question of delay. One of the better studies
to date has examined the question of continuance and found that a delay
failed to counteract publicity or actually exacerbated its influence (Kra-
mer et al., 1990). The results are not entirely unequivocal; delay did elim-
inate the effects of factual (but not emotional) publicity, and most re-
spondents did forget the information they encountered. Other research
suggests more promise for continuance-type remedies. Mullin et al.
(1996) found no effect for pretrial publicity after a delay before exposure
to a trial stimulus and attributed the nonsignificant finding to the delay.
Davis (1986) found that delay caused a prodefendant shift, and Kerr
(1994) viewed continuance as the best available remedy to date. The most
difficult reason to accept the Kramer et al. study as definitive is that it
operationalized a continuance as 12 days—a much shorter period than
even the normal time interval between an arrest and a trial in actual
courtrooms. In Pruett v. Norris (1998), for example, 10 months elapsed
between the spike in media coverage in the weeks following the murder
and Pruett’s trial. In short, social science evidence is somewhat mixed on
the effectiveness of a delay, the number of studies examining the question
is not large, and no study has examined delays on the scale that occurs in
actual cases. Such are the classic conditions that call for more research.

Courts, meanwhile, accept both continuance and the normal delays in
court proceedings as effective remedies (United States v. Allee, 2002; Coble
v. Texas, 2003; Kelly v. Texas, 2003; Ohio v. Nobles, 1995; Pruett v. Norris,
1998). The U.S. 5th Circuit argued in Coble v. Texas: “The district court
emphasized that all the pretrial publicity occurred more than six months
before Coble’s trial. . . . Although there was a fair amount of press cover-
age, it occurred many months before the trial” (p. 32). Such reasoning, of
course, comes at tension with the right to a speedy trial. A defendant in-
sisting on a speedy trial who was then convicted would be able to argue
on appeal that, because of the short interval of time between the arrest
and the trial, pretrial coverage was damaging, although it was the re-
quest of the defendant to proceed swiftly. A defendant seeking a continu-
ance would face the unpleasant prospect of waiting in jail for a distant
court date to arrive (depending, of course, on the outcome of bail hearing
and the ability of the defendant to pay). There is something a little too
cozy about the court’s inability to swiftly move through its docket as
constituting a reason that defendant rights are better protected. These le-
gal tensions aside, the court system’s reliance on the continuance remedy
would be more easy to accept if a more clear body of social science evi-
dence supported it.
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Finally, the question of voir dire should be explored in more depth. On
the social science front, some scholars have applauded the process for its
ability to remove bias (Padawer-Singer & Barton, 1975), some scholars
have reported equivocal results or admitted confusion (Carroll et al.,
1986; Vidmar & Melnitzer, 1984; Zeisel & Diamond, 1978), and the
strongest opinions have denounced its effectiveness (Dexter et al., 1992;
Kerr, Kramer, Carroll, & Alfini, 1991; Padawer-Singer, Singer, & Singer,
1974). Despite its detractors and the mixed empirical record, jury selec-
tion obviously has some value; and at least one reading of the literature is
that, although lawyers are not especially good at predicting in advance
which jurors will vote for their side, the process does eliminate obviously
biased or inappropriate jurors. More penetrating inquiry into the issue is
warranted.

Not surprisingly, courts view the process as a crucial court function
(but see the dissent in United States v. Faul, 1984). When they seek to re-
view a case where juror partiality is at question, appellate courts will of-
ten empower themselves to evaluate the voir dire process. Equally
unsurprisingly, the more carefully the voir dire has been conducted at the
trial level, the more deference it will receive at the appellate level. In Ohio
v. Lundgren (1995), the court upheld as sufficiently rigorous an 8-day
jury selection that involved individual questioning of potential jurors.
Courts seem to believe that individual voir dire (where jurors are ques-
tioned one by one about particular media exposure and other biases) is
preferable, especially when there is some reason to suspect media tainting
(see United States v. Blom, 2001). Yet group questioning (where jurors are
asked a question and expected to raise their hands or indicate that they
might have a bias) is typical and within the trial court’s discretion (Ohio
v. Ritchie, 1997). Defendants have no right to individual voir dire (Ohio v.
Nobles, 1995). The state of case law suggests an urgent need for social sci-
entists to explore in more detail the differences between individual and
group jury selection, a largely unexamined area. If the former is substan-
tially better than the latter, individual voir dire might be better used as a
standard procedure rather than a matter of trial court discretion. Surely,
courts with delays of 10 months or more are not significantly slowed by
careful questioning of potential jurors.

THE QUESTION OF RESOURCES

Take a moment and consider the number of trials you can recall off the
top of your head. We can all recite “OJ Simpson.” If you are old enough
or well read enough, you might conjure up Sacco and Vanzetti, the
Scopes case, Hauptmann'’s defense in the Lindbergh prosecution, Leopold



5. LEGAL PRACTICE AND SOCIAL SCIENCE 7~ 81

and Loeb, Alger Hiss, and even Sam Sheppard. These cases are older, and
the dominant tendency was conviction. More recently, Lorena Bobbitt,
the LAPD officers accused of beating Rodney King, Sean Puffy Combs
(later remonikered P. Diddy), Baltimore Ravens linebacker Ray Lewis, and
OJ Simpson all did something Socrates could not and beat the charges
against them. Even the Menendez brothers won more legal victories than
might be expected given the weight of the evidence they faced. It is a
pretty good record in a system that produces convictions at an 80% to
90% clip. Why might this be?

An obvious and compelling possibility is money. Simply put, well-
resourced defendants and celebrities are well defended. The best defense
money can buy turns out to be a pretty good defense. Take that and add
to it a presumption of innocence, and few prosecutions are so air tight
that they cannot eliminate at least a few plausible alternative explana-
tions for crucial evidence. By and large, the very rich, and those with
newfound celebrity who are plausibly sympathetic (Bobbitt and the
L.A.P.D. officers each had at least some moral claim), do not suffer injus-
tice in the legal system due to a wanting of quality representation.

This is not the fate of less wealthy and unpopular defendants. The
state of public defense in American is deplorable (Bright, 1997; M. Freed-
man, 1998; Gerber, 2001). Public defense caseloads are enormous, re-
sources woefully inadequate, and the ability to research a case or conduct
an independent investigation all but nonexistent. Compensation for
court-appointed attorneys is such that “lawyers assigned cases are re-
quired to choose between working hundreds of hours without compen-
sation or not providing competent representation” (Bright, 1997, p. 827).
Consider the fate of George McFarland:

Seated beside his client—a convicted capital murderer—defense attorney
John Benn spent much of Thursday afternoon’s trial in apparent deep
sleep.

His mouth kept falling open and his head lolled back on his shoulders,
and then he awakened just long enough to catch himself and sit upright.
Then it happened again. And again. And again.

Every time he opened his eyes, a different prosecution witness was on
the stand describing another aspect of the Nov. 19, 1991, arrest of George
McFarland in the robbery-killing of grocer Kenneth Kwan.

When state District Judge Doug Shaver finally called a recess, Benn was
asked if he truly had fallen asleep during a capital murder trial.

“It’s boring,” the 72-year-old longtime Houston lawyer explained. . . .

Court observers said Benn seems to have slept his way through virtually
the entire trial.

Attorney Benn’s sleeping did not offend the Sixth Amendment, the trial
judge explained, because, “the Constitution doesn’t say the lawyer has to be
awake.” (Bright, 1997, p. 829)
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Neither can defendants expect appellate courts to grant new trials on
the basis of this level of defense assistance. For example, the 5th Circuit in
Texas has seen fit to distinguish a sleeping defense lawyer from an intoxi-
cated one, ruling the former inadequate but the latter sufficient (Burdine
v. Johnson, 2001; Burnett v. Collins, 1993). For my part, I would rather
not be represented by either one. The distinction also has not helped
McFarland, who has had his conviction upheld on appeal twice.

It is worth remembering, in the end, how central the question of re-
sources is to the conduct of justice and how ephemeral questions of me-
dia often are. So long as police are undersupported and lack the resources
to adequately investigate all crimes the worst elements in the force will
take shortcuts or, as the Rampart experience in Los Angeles reminds, fla-
grantly revel in corruption. So long as the poor are represented with un-
derpaid, underresourced, and overburdened public defenders, the courts
will not do much to weed out the truly guilty from those in the wrong
place at the wrong time. So long as conservative politics results in cuts to
both public defense and corrections, our system will neither dispense jus-
tice nor rehabilitate the incarcerated (Gerber, 2001), nor, ironically
enough, even allow us to incarcerate those convicted of multiple felonies.
So long as high-profile media trials drain the system’s already paltry re-
sources and divert attention from the much more common sort of case
where injustice is much more likely to occur, we are, in Biblical terms, re-
moving splinters from some areas and ignoring planks in others. At pres-
ent, we seem content to lavish procedural protections in high-profile
cases while largely ignoring those that fall below the level of public atten-
tion and, therefore, public scrutiny. We should seek to understand pre-
trial publicity. We should seek to eliminate any unfairness it generates.
Yet in this area, as with so many others, money, and not truth, seems to
be the ultimate dispositor of case outcomes. When these resource inequi-
ties are erased throughout the system, alterations to the fine points of ad-
vanced jurisprudence will be less penny wise and pound foolish.
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Chapter 6

Pornographic Knowledge,
the Law, and Social Science

Robert Jensen
University of Texas

The law is full of talk, of writing and speaking. Lawyers, scholars, and
judges talk a lot, and they write a lot. Courtrooms and law libraries are
filled with talk. Over the past five decades, there has been lots of talk
about the law of obscenity, about sexually explicit material, about por-
nography. But there have also been many silences, from which we can
learn if we choose to pay attention. Sometimes the questions not asked
can tell us more than the answers to the questions that are asked.

Here is a question rarely asked about pornography: What does it feel
like to be penetrated anally and vaginally at the same time? That is, if one
man is thrusting his penis in your anus and another man is thrusting his
penis in your vagina at the same time, how does that feel? Here is another
question rarely asked: Why do men like to watch that?

Men do watch that, over and over, on pornographic videos and DVDs.
It is called—in the vernacular of the pornography industry—a double
penetration or a DP. Lots of pornographic films include DPs. Not just a
few specialty tapes that appeal to a fringe group of consumers, but lots
of tapes, right there on the mainstream shelf in your local pornographic
video store. Men rent them and buy them, and they take them home and
use them to masturbate to orgasm.

That is a part of the pornographic reality in the United States today. I
specified two questions about that reality that seem relevant:

1. What does it feel like to be the person penetrated in a DP?

87
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2. Why do men like to watch films with DPs?
And implied a third:
3. Why are those questions so rarely asked?

I do not know the answer to Question 1. I am not a woman. More on
that later. I have ideas about the answer to Question 2. More on that
later. I am pretty sure about the answer to Question 3: Fear. This culture
is afraid to face what it has become. In some ways, I do not blame people
for that. I have been working on the issue of pornography for 15 vears,
and I am afraid. I think it is sensible to be afraid. But it is not sensible to
let the fear—or the law—drive us into silence.

That fear goes beyond a merely visceral reaction to the type of scene
described earlier; it also takes us to a truth about systems and structures
of power. A DP is the logical result of the intersection of capitalism and
patriarchy. In the capitalist world in which we live, everything is a com-
modity, everything is in the market, everything can be bought and sold.
In the patriarchal world in which we live, women exist for men. Yes, pa-
triarchy existed before mass-mediated pornography, and, yes, capitalism
buys, sells, and destroys much more than women. But in a capitalist pa-
triarchy, DPs are, if not predictable, at least not surprising.

Welcome to the world of the DP. This is what, collectively, we have be-
come. Not just the men who make those films or watch them, but all of
us. Some celebrate it; most ignore it. Some fight against it. But we all are
implicated in it.

Regardless of whether you have ever pushed play on the VCR to watch
one, you live in the world of the DP. It is a world that the law has made
possible. It is a world that lawyers and law scholars have helped create.
By that I do not mean that all lawyers and law scholars consciously, ac-
tively work to create a pornographic world. Some small number do that,
working directly for the pornographers. Of more interest, however,
should be how the law in a more overarching sense helps create the world
of the DP by helping create the silences that allow this particular part of
the capitalist patriarchy to go largely unchallenged.

THE WORLD OF THE DP

The law is, at its core, about abstract principles. I enjoy debating abstract
principles, and I think people should spend a lot of time thinking and ar-
guing about them. But we sometimes use abstract principles to hide from
what is painful in the world. The debate around pornography is one of
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those times. Before we wander off toward abstract principles, let us linger
a bit on the shape of the world of the DP. Let us stay grounded in the por-
nographic world where we live.

Pornography in the post-World War II era has changed from an un-
derground business with ties to organized crime to a flourishing industry
that operates publicly and includes many small producers as well as cor-
porations with substantial assets. In 2002, more than 11,000 new hard-
core video/DVD titles were released (Adult Video News, 2002), and annual
sales are estimated at $10 billion or higher (Lane, 2000, p. xiv).

Over 7 years, I have conducted three qualitative studies of the content
of graphic, sexually explicit video pornography—what is typically called
hard core. All the videos in these studies came from stores that rent and
sell adult product (the industry’s preferred term for pornography) in U.S.
cities. All the videos were from the mainstream section of the stores, not
specialty or fetish collections. None of the videos used children. In short:
This is material easily and legally available in the United States, and it is
representative of the standard fare the industry offers.

My work and reviews of other studies of content suggest there are a
few basic themes in pornography: (a) All women at all times want sex
from all men; (b) women enjoy all the sexual acts that men perform or
demand, including those that are denigrating, hostile, or violent; and (c)
any woman who does not at first realize this can be easily turned with a
little force, although force is rarely necessary because most of the women
in pornography are the imagined nymphomaniacs about whom men
fantasize.

That is the general outline of contemporary pornography. Here are
short descriptions of two of the six scenes from “Two in the Seat #3,” a
2003 release from the Red Light District company, to provide specifics.
Each scene begins with a brief interview with the woman who will be
penetrated by two men.

Claire James says she is 20 years old and has been performing in por-
nographic films for 3 months. When asked why she is there, she says,
“I'm here to get pounded” and announces that she would like to perform
a double anal—being penetrated anally by two penises at the same time—
that day (she does not attempt that, at least not in the video). At that
point, two men enter the room. One asks, “Are you a dirty nasty girl?
You must be.” The other starts to handle her roughly, grabbing her face
and slapping her lightly. During the initial round of oral sex, one man
holds her head while the other one grabs her pigtails. “All the way down
to the balls,” one says. During intercourse, the men offer a steady stream
of comments such as, “You're a little fucking cunt” and “You're such a
little slut.” At one point, Claire says, “Please put your cock in my ass.”
During the DP, her vocalizations sound clearly pained. The three are on
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the floor, with Claire braced against the couch, not moving much. The
men spank her, and her buttocks are red. “Yea, I love it,” she says. One
man says, “I want to hear you scream.”

At one point, one of the men asks, “Are you crying?”

“No, I'm enjoying it,” Claire says.

“Damn, I thought yvou were crying. It was turning me on when I
thought you were crying,” he says.

“Would you like me to?” she asks.

“Yea, give me a fucking tear,” he says. “Oh, there’s a fucking tear.”

The scene ends, as do virtually all scenes in pornography, with ejacu-
lation on her body or in her mouth. “Feed me your cum,” Claire says,
displaying the first man’s ejaculate in her mouth for the camera. “Swal-
lowed,” she says. After the second man ejaculates, she wipes the semen
off her face with her fingers and eats it. The off-camera interviewer asks
how she feels. Claire reports that her asshole feels good: “Feels great. A
little raw, but that’s good.”

In another scene, Jessica Darlin tells the camera she has performed in
200 films and that she is submissive: “I like guys to just take over and just
fuck me and have a good time with me. I'm just here for pleasure.” The
man who enters the room grabs her hair and tells her to beg the other
man. She crawls over on her hands and knees, and he spanks her hard.
When he grabs her by the throat hard, she seems surprised. The other man
comes across the room and grabs her from behind, pulling her hair. Dur-
ing oral sex, he says, “Choke on that dick.” She gags. He grabs her head
and slaps her face, then forces his penis in her mouth quickly. She gags
again. The other man duplicates the action, calling her a “little bitch.”
Jessica is drooling after gagging; she looks as if she might pass out. The
men slap her breasts and then grab her by the hair and pull her up.

During intercourse, one man grabs her by the throat. At this point,
Jessica is moaning/screaming. She sounds, literally, like a wounded ani-
mal. The sex continues. One man puts two fingers in her anus and then
makes her suck his fingers. She says: “Fuck my ass. I'm a fucking whore. I
want you to fuck my ass.” The other man spits in her mouth. One man
enters her anally from the rear as she is pushed up against the couch. Then
the other man enters her anally while his partner puts his foot on her
head. One says, “Keep your fucking ass up” when she drops too close to
the floor. Finally, one grabs her hair and asks what she wants. “I want
you to cum in mouth,” she says. “Give me all that cum. I want to taste it.”

A quick reminder of the questions:

1. What does it feel like to be the person penetrated in a DP?
2. Why do men like to watch DPs?
3. Why are those questions so rarely asked?
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WHY MEN LIKE TO WATCH

The two scenes described previously are not just about sex. They are
about women in pain during sex. I am not suggesting that in every scene
in mainstream pornography such expressions of pain are evident. Again,
I acknowledge that I cannot know exactly what the women in these films
were feeling, physically or emotionally (more on that later). However, it
is not necessary to reach definitive conclusions about the degree of pain
women experience in such scenes to make one important observation. In
these scenes, the women at some point clearly appeared to a viewer to be
in pain. Their facial expressions and voices conveyed that what was being
done to them was causing physical discomfort, and/or fear, and/or dis-
tress. Given the ease with which video can be edited, why did the produc-
ers not edit out those expressions? There are two possible answers. One,
they may view these kinds of expressions of pain by the women as of no
consequence to the viewers’ interest, and hence of no consequence to the
goal of maximizing sales; women'’s pain is neutral. The second possibility
is that the producers have reason to believe that viewers like the expres-
sions of pain; women’s pain helps sales.

Given that the vast majority of those who will rent or buy these tapes
are men, from that we can derive this question: Why do some men find
the infliction of pain on women during sexual activity either (a) not an
obstacle to their ability to achieve sexual pleasure, or (b) a factor that can
enhance their sexual pleasure? Phrased differently: Why are some men so
callous and cruel sexually?

By that, I do not mean to ask why men are capable of being cruel in
some general sense. All humans have the capacity to be cruel toward
other humans and other living things, and we have all done cruel things
in our lives. Contemporary mainstream heterosexual pornography raises
a more specific question: Why do some men find cruelty to women either
sexually neutral or sexually pleasurable?

Feminist research into, and women’s reflection on, experiences of sex-
ual violence long ago established that rape involves the sexualization of
power, the fusing in men’s imaginations of sexual pleasure with domi-
nation and control. The common phrase “rape is about power, not sex”
misleads; rape is about the fusion of sex and domination, about the
eroticization of control. In this culture, rape is normal. That is, in a cul-
ture where the dominant definition of sex is the taking of pleasure from
women by men, rape is an expression of the sexual norms of the culture,
not violations of those norms. Sex is a sphere in which men are trained to
see themselves as naturally dominant and women naturally passive.
Rape is both nominally illegal and completely normal at the same time.

So, there is nothing surprising in the observation that some pornogra-
phy includes explicit images of women in pain. From my research, both
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through these content analysis projects and my reading of the industry’s
trade magazine, it seems clear that mainstream heterosexual pornogra-
phy is getting more, not less, cruel. Why?

There are only so many ways human beings can, in mechanical terms,
have sex. There are a limited number of body parts and openings, a lim-
ited number of ways to create the friction that produces the stimulation
and sensations, and a limited number of positions from which the fric-
tion can be produced. Sexual variation, in this sense, is finite because of
these physical limits.

Sex, of course, also has an emotional component, and emotions are infi-
nitely variable. There are only so many ways people can rub bodies to-
gether, but endless are the ways different people can feel about rubbing
bodies together in different times, places, and contexts. When most non-
pornographic films, such as a typical Hollywood romance, deal with sex,
they draw on the emotions most commonly connected with sex—love and
affection. But pornography does not because films that exist to provide
sexual stimulation for men in this culture would not work if the sex were
presented in the context of loving and affectionate relationships. Men typi-
cally consume pornography specifically to avoid love and affection.

That means pornography has a problem. When all emotion is drained
from sex, it becomes repetitive and uninteresting, even to men who are
watching primarily to facilitate masturbation. So, pornography needs an
edge. Pornography has to draw on some emotion, hence the cruelty.

When the legal restrictions on pornography slowly receded through
the 1970s and 1980s, and the presentation of sex on the screen was by it-
self no longer quite so illicit, anal sex became a standard feature. Anal sex
was seen as something most women do not want; it had an edge to it.
When anal sex became routine in pornography, the gonzo genre started
pushing the boundaries into things like double penetrations and gag-
inducing oral sex—again acts that men believe women generally will not
want. The more pornography becomes normalized and mainstreamed,
the more pornography has to search for that edge. That edge most com-
monly is cruelty, which emotionally is the easiest place to go for men,
given that the dynamic of male domination and female submission is al-
ready in place in patriarchy. I think that is why men like to watch DPs.

IF YOU WANT TO TAKE
THE EASY WAY OUT—DON'T

If vou want to think that the scenes described earlier are idiosyncratic, do
not take easy way out #1. The contemporary video and DVD pornogra-
phy market has a range of products. Some are called features, which typi-
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cally have a minimal plot line and make attempts, no matter how badly
executed, at character development. Others, like “Two in the Seat #3,”
are gonzo films that have no pretense of narrative and simply present sex-
ual activity. The industry markets features to the so-called couples mar-
ket. Here is a description of a scene from a feature from one of the indus-
try’s major production companies.

“Sopornos IV” is a 2003 release from VCA Pictures. The plot is a take-
off on the popular HBO series about mobsters. In IV, mob boss Bobby
Soporno is obsessed with the thought that everyone in his life is always
having sex, including his crew and his daughter. In the final sex scene, his
wife has sex with two of his men. After the standard progression
through oral and vaginal sex, one of the men prepares to penetrate her
anally. She tells him: “That fucking cock is so fucking huge. . . . Spread
[my] fucking ass. . . . Spread it open.” He penetrates her. Then she says,
in a slightly lower tone, “Don’t go any deeper,” and she seems to be in
pain. At the end of the scene, she begs for their semen (“Two cocks jack-
ing off in my face. I want it”), opens her mouth, and the men ejaculate
onto her at the same time.

“Sopornos IV” is the allegedly sophisticated, high end of the pornogra-
phy market. Features are still profitable, but are being eclipsed by a gonzo
market that is increasingly harsh. As Jerome Tanner put it during a por-
nography directors’ roundtable discussion featured in Adult Video News,
“People just want it harder, harder, and harder, because like Ron said,
what are you gonna do next?” (Adult Video News, 2003, p. 60). Another
director, Jules Jordan, was blunt about his task:

[Olne of the things about today’s porn and the extreme market, the gonzo
market, so many fans want to see so much more extreme stuff that I'm al-
ways trying to figure out ways to do something different. But it seems ev-
erybody wants to see a girl doing a d.p. now or a gangbang. For certain
girls, that’s great, and I like to see that for certain people, but a lot of fans
are becoming a lot more demanding about wanting to see the more extreme
stuff. It’s definitely brought porn somewhere, but I don’t know where it’s
headed from there. (p. 46)

Director Mitchell Spinelli, interviewed while filming the first video
(“Give Me Gape”) for a series for his new Acid Rain company, seemed
clear where it was heading:

“People want more. They want to know how many dicks you can shove up
an ass,” he says with a shrug. “It’s like Fear Factor meets Jackass. Make it
more hard, make it more nasty, make it more relentless. The guys make
the difference. You need a good guy, who'’s been around and can give a
good scene, fuckin’ “em hard. I did my homework. These guys are intense.”
(Adult Video News, 2004, p. 158)
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Easy way out #2: A man writing about pornography cannot know
how the women in these scenes feel or experience that sexual activity. I
agree. I do not presume to speak for them, or for women in pornogra-
phy, or for women in general. But I know that when I describe a DP to
women during talks I do on pornography, the overwhelming majority of
them wince—out of empathy, they tell me. They imagine the physical
and emotional discomfort of such an act, and they feel. Their empathy
does not seem misplaced. Here is what Belladonna, one of the women
who appeared in “Two in the Seat #3,” told a TV interviewer about such
scenes: “You have to really prepare physically and mentally for it. I
mean, I go through a process from the night before. I stop eating at 5:00.
I do, you know, like two enemas. The next morning I don’t eat anything.
It’s so draining on your body” (ABC News Primetime Live, 2003).

There is individual variation in how people experience anything, in-
cluding pain. But there are also patterns to how people experience things,
and to empathize with people who fit a pattern is not to ignore those
who are outside it. The effect that the routine sexual activity in pornog-
raphy (such as double penetrations) has on women is largely unexplored.
Anecdotal evidence (Gittler, 1999), combined with extrapolations from
the data available about women in prostitution (Baldwin, 1989; Farley,
2003), suggests that psychological and physical damage is common and
heavy alcohol and drug use is routine. There is nothing stopping us from
empathizing with those women. To empathize with them is not to argue
that all women have the same experience in pornography. It is not to ar-
gue that women in pornography are dupes. The capacity for empathy is
typically regarded to be a virtue.

Easy way out #3: If you want to believe that only a tiny percentage of
deviant men consume such material, here is a story:

A female undergraduate student is traveling to a University of Texas
football game on a bus chartered by a fraternity. During the trip, one of
the men puts a hard-core pornographic video into the bus VCR. After a
few minutes, the woman gathers the courage to tell the man she is sitting
next to that she is uncomfortable with the video. There is some discus-
sion among several students. Finally, the man gets up and tells his frater-
nity brothers that, although he enjoys watching pornography, he thinks
that they should not be playing that video on the bus. The tape continues
playing for a few minutes, but eventually is shut off. Three things seem
worth pondering. At the (allegedly) most prestigious university in Texas:

1. A significant percentage of the men in a fraternity see nothing
wrong with watching a hard-core pornographic video.

2. A significant percentage of the men in a fraternity see nothing
wrong with watching a hard-core pornographic video with women
present.
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3. The one man, prompted by a woman, in a fraternity who dared to
suggest that the video was inappropriate felt the need to preface his
request with a declaration that he likes pornography, making clear
he was concerned not about the action on the screen, but simply the
presence of women on the bus.

Meanwhile, at Yale University, another allegedly prestigious univer-
sity, students formed a “Porn 'n Chicken” club. An overwhelmingly male
group (the initial story in the Yale Herald in 2000 reported 16 men and 1
woman present) gathered to watch hard-core pornography and eat take-
out fried chicken (Ax, 2000). Media attention followed. Some of the stu-
dents decided to produce their own video, about sex in the Yale Library,
called “The Staxxx.” The cable network Comedy Central produced a film
about the group that aired in 2002 (Comedy Central, 2002).

At every talk I give on the subject, women tell me about how many
men in their lives consume pornography, increasingly without any sense
of embarrassment or regret. Ask a clerk at a pornography shop what
kind of men patronize the business, and the answer will be, “Every kind.”
Who watches pornography? Who rents “Two in the Seat #3”? If you are
a woman, the answer is: Your brother, vour father, vour uncle. If you
are a heterosexual woman, the answer also is: Your boyfriend, your hus-
band. If you are a man, you know the answer. All the easy ways out are
dead ends. They lead to silences.

LAW’S QUESTIONS

There exists in the United States no law of pornography. Instead obscen-
ity law creates a category of sexual material that the courts have deemed
to be outside full protection of the First Amendment and subject to regu-
lation by the state. Obscene material is defined as that which appeals to the
prurient interest in sex, depicts sexual conduct in a patently offensive
manner, and lacks serious literary, artistic, political, or scientific value
(Miller v. California, 1973). Indecency is a term from broadcasting (over-
the-air radio and TV) that defines an even broader category—language or
material that, in context, depicts or describes, in terms patently offensive
as measured by contemporary community broadcast standards for the
broadcast medium, sexual or excretory organs or activities—that can be
regulated by the federal government (Federal Communications Commis-
sion, 2004).

A separate category is child pornography—material that is either
made using children or, in the digital age, made through the use of tech-
nology that makes it appear the sexual activity uses children. The former
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is illegal without question (New York v. Ferber, 1982); the status of the
second remains cloudy, but, for the moment, legal (Ashcroft v. Free Speech
Coalition, 2002). The legal status of pornography using adults depends
not only on the nature of the material, but also on the community and
the political climate. Much of what is sold in pornography shops in the
United States potentially fits the definition of obscenity, but in most ju-
risdictions prosecutors choose not to initiate cases. The same obscenity
laws apply to the genres of lesbian or gay pornography.

Obscenity law attempts to impose a particular moral conception of sex
on an entire society. Many view obscenity law as censorship. In its exist-
ing form it is, of course, censorship: Through obscenity law, the govern-
ment criminalizes certain kinds of images and words. One can argue that
it is appropriate censorship, but there is no doubt it is censorship. I do not
argue that obscenity law is appropriate. As the feminist antipornography
movement has pointed out, obscenity law is hypocritical, stupid, and
pointless. It allows a culture that is deeply conflicted over sexuality and
gender to pretend to engage an issue while accomplishing nothing.

That feminist movement offered a different approach, conceptualizing
the actual harm done to women in the production and use of pornogra-
phy as a civil rights issue (Dworkin, 1988; MacKinnon, 1987). Rooted in
the real-world experiences of women sharing experiences through a
grassroots movement, the feminist critique highlighted pornography’s
harms to women and children: (a) used in the production of pornogra-
phy; (b) who have pornography forced on them; (c) who are sexually as-
saulted by men who use pornography; and (d) are living in a culture in
which pornography reinforces and sexualizes women'’s subordinate sta-
tus.

The theorists and legal strategists of the movement wrote an ordi-
nance to address those harms. That ordinance defined pornography as the
graphic sexually explicit subordination of women and a systematic prac-
tice of exploitation and subordination based on sex, and created causes of
action based on the ways in which women are (1) coerced into pornogra-
phy, (2) forced to view pornography, (3) victimized by assaults caused
by pornography, (4) defamed through unauthorized use of their images
in pornography, and (5) subordinated through the trafficking of women
in pornography (Dworkin & MacKinnon, 1988). That ordinance was
tossed out by the courts on First Amendment grounds (American Book-
sellers Association v. Hudnut, 1986).

Causes of action #1, #2, and #4 raise some interesting legal ques-
tions, but are well within parameters of existing tort law. The most con-
tentious parts of the ordinance were #3 and #5. Although I am part of
the antipornography movement and support the ordinance, I do not be-
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lieve that #5, the trafficking clause, can withstand constitutional scru-
tiny. Women are subordinated in U.S. society, and pornography plays a
role in that, but that does not mean that the connection is direct enough
to be addressed through the law in that fashion.

That leaves us with #3, the assault clause. Should women have a right
to pursue a civil complaint seeking damages from the maker, distributor,
seller, and/or exhibitor of specific pornographic material (that fits the
prior definition) for a sexual assault that is “directly caused by the spe-
cific pornography” (Dworkin & MacKinnon, 1988, p. 140)? The ordi-
nance does not assume such causal relationships exist in all potential
cases, but simply creates a cause of action women could pursue in court,
where they would have to establish that relationship.

This issue is typically reduced to the question, “Does pornography
cause rape?” That is the wrong question. The problem is, it is not just the
wrong question, but the kind of wrong question that keeps us away
from the right question and an honest search for answers.

THE LAW ASKS THE WRONG QUESTIONS,
SOCIAL SCIENCE HELPS TO NOT ANSWER THEM

If vou want to derail serious discussion of a difficult issue, one effective
way is to frame the question in a misleading way and then devise ap-
proaches to answering the question that cannot answer it, leading to a
semipermanent conclusion that “we don’t know enough to make a deter-
mination.” That is the story of the research on the effects of pornography.

First, some fairly obvious points: If the question about the connection
between pornography and sexual violence is constructed simplistically—
“Does pornography cause rape?”—the answer is clearly no. Because some
men who use pornography do not rape and some men who rape do not
use pornography, pornography is neither a necessary nor a sufficient
condition for rape. There is no way to make a convincing claim that por-
nography is, as the lawyers say, an “if not but for” cause—"if not but for
the use of pornography, this man would not have raped.”

But if we ponder the question beyond simplistic cause-and-effect mod-
els (which are not particularly useful in explaining any human behav-
ior), we might ask, “Is pornography ever a factor that contributes to
rape?” That question recognizes the limits of our ability to understand
complex behavior while opening up pathways for deeper understanding
within those limits.

No critic of pornography has argued that pornography is ever the
sole, direct causal agent in sexual violence. No one argues that if por-
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nography disappeared that rape would disappear. Instead, the discus-
sion should be about the ways in which pornography might be impli-
cated in sexual violence in this culture. We understand that pornogra-
phy alone does not make men do it, but that pornography is part of a
world in which men do it, and therefore the production, content, and
use of pornography are important to understand in the quest to elimi-
nate sexual violence.

Virtually all reviews of the literature on the potential connections be-
tween pornography and sexual violence suggest there is evidence for
some limited effects on male consumers, but no way to reach definitive
conclusions. If one is looking for direct causal links in a traditional science
model, this is likely to be a permanent assessment; it is difficult to imag-
ine research methods that could provide more compelling data and con-
clusions. However, if we expand the scope of the inquiry, other insights
are possible (Boyle, 2000).

A BRIEF INTERRUPTION
FOR A DEFINITIONAL DISCUSSION

The term used most often in the public debate over sexually explicit ma-
terial, as well as much of the research literature, is pornography, which
has no commonly accepted definition. It is sometimes used as a generic
term for commercially produced sexually explicit books, magazines,
movies, and Internet sites, with a distinction commonly made between
soft-core (nudity with limited sexual activity that does not include pene-
tration) and hard-core (graphic images of actual, not simulated, sexual
activity including penetration). In other contexts, the term is juxtaposed
with erotica, which typically is defined as material that depicts sexual be-
havior in a context of mutuality and respect. In that dichotomy, pornog-
raphy is defined as material depicting sex in a context of domination or
degradation.

Most laboratory studies of pornography’s effects, which are discussed
next, typically go beyond the hard-core/soft-core and pornography/
erotica distinctions, typically constructing three categories of pornogra-
phy: violent, nonviolent but degrading, and sexually explicit but neither
violent nor degrading. The problem with these categories is obvious: Are
double penetrations or gag-inducing oral sex acts (in which men try to
press their penises so far down women’s throats that they gag or vomit)
violent or merely degrading but nonviolent? Or are they simply sexually
explicit without violence or degradation? What about a double anal? If
virtually all pornography constructs women as sexual objects to be used
by men, is there pornography that is not denigrating?
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BACK TO THE SOCIAL SCIENTISTS

Three basic types of studies have emerged in the search for an answer to
the question about the relationship between pornography and violence,
two of which are within the traditional science model and of limited
value. First, a few large-scale studies have investigated the correlation of
the availability of pornography to rates of violence with mixed results
(Jaffee & Strauss, 1987; Kutchinsky, 1991). The complexity of con-
founding variables and the imprecision of measures make these studies
virtually useless.

Second, experimental studies in the laboratory have been constructed
to investigate directly the question of causal links. A typical study might
expose groups of subjects to different types or levels of sexually explicit
material for comparison to a control group that views nonsexual mate-
rial. Researchers look for significant differences between the groups on a
measure of, for example, male attitudes toward rape. From such con-
trolled testing—measuring the effect of an experimental stimulus (expo-
sure to pornography) on a dependent variable (attitudes toward women
or sex) in randomly selected groups—researchers make claims, usually
tentative, about causal relationships.

One of the most thorough reviews of the experimental literature by
leading researchers in the field concluded that “if a person has relatively
aggressive sexual inclinations resulting from various personal and/or
cultural factors, some pornography exposure may activate and reinforce
associated coercive tendencies and behaviors” (Malamuth, Addison, &
Koss, 2000, p. 81). The authors also pointed out that “high pornography
use is not necessarily indicative of high risk for sexual aggression” (p.
79). Another large-scale literature review also concluded that men predis-
posed to violence are most likely to show effects and that men not predis-
posed are unlikely to show effects (Seto, Maric, & Barbaree, 2001).

Although this experimental work sometimes offers interesting hints at
how pornography works in regard to men’s sexual behavior, it suffers
from several serious problems that limit its value. First, the definitional
issues raised earlier should leave us highly skeptical about any claims to
scientific precision. Beyond that, the measures of men’s attitudes toward
women—such as answers to questions about the appropriate punish-
ment for rapists—do not necessarily tell us anything about men’s will-
ingness to rape. Men often do not view their sexually aggressive or vio-
lent behavior as aggression or violence; it is just sex. In other words, men
who rape often condemn rape, which they see as something other men
do. Also sexual behavior is a complicated mix of cognitive, emotional,
and physical responses, and the answers one gives to a survey may or
may not accurately reflect that mix.
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Most important, these lab studies are also incapable of measuring sub-
tle effects that develop over time. If pornography develops attitudes and
shapes behavior after repeated exposure, there is no guarantee that stud-
ies exposing people to a small amount of pornography over a short time
can accurately measure anything. For example, in one study, the group
exposed to what the researchers called the massive category of pornogra-
phy viewed six explicitly sexual, 8-minute films per session for six ses-
sions, or 4 hours and 48 minutes of material (Zillmann & Bryant, 1982).
Of course no lab experiment can replicate the common male practice of
masturbating to pornography, which no doubt influences the way in
which men interpret and are affected by pornography. Orgasm is a pow-
erful physical and emotional experience that is central to the porno-
graphic experience, yet there is no ethical way that lab studies can take
this into account. Although most critics of the experimental research
caution that such studies may overstate the effects, for these reasons it is
just as likely that the research underestimates pornography’s role in pro-
moting misogynistic attitudes and behavior.

A third method of investigation—interviews with men who use por-
nography, especially those who are sexually aggressive, and women in-
volved in relationships with such men—does not hold out the promise of
conclusive judgments about the effects of pornography, but such work
can help us achieve deeper understanding. It is especially important to in-
clude the experiences of women, the main targets of violence, who have
crucial insights (Bergen & Bogle, 2000). What we learn from the testi-
mony of women and men whose lives have been touched by pornogra-
phy is how the material is implicated in violence against women and how
it can perpetuate, reinforce, and be part of a wider system of woman hat-
ing. Rather than asking whether pornography causes rape, we can ask
how pornography helps make rape inviting.

Based both on the lab research and such interviews, Diana Russell has
argued that pornography is a causal factor in the way that it can: (a) pre-
dispose some males to desire rape or intensify this desire, (b) undermine
some males’ internal inhibitions against acting out rape desires, (c) un-
dermine some males’ social inhibitions against acting out rape desires,
and (d) undermine some potential victims’ abilities to avoid or resist rape
(Russell, 1998).

Even without making claims that strong, the public testimony of
women (MacKinnon & Dworkin, 1997), my interviews with pornogra-
phy users and sex offenders, and various other researchers” work have
led me to conclude that pornography can: (a) be an important factor in
shaping a male-dominant view of sexuality, (b) be used to initiate victims
and break down their resistance to sexual activity, (c) contribute to a
user’s difficulty in separating sexual fantasy and reality, and (d) provide
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a training manual for abusers (Dines & Jensen, 2004). Consider the fol-
lowing reports and what they tell us about the relationship between por-
nography and behavior:

From a street prostitute, who reported that when one john exploded at her
he said:

“I know all about you bitches, you’re no different; you're like all of
them. I seen it in all the movies. You love being beaten. [He then began
punching the victim violently.] I just seen it again in that flick. He beat the
shit out of her while he raped her and she told him she loved it; you know
you love it; tell me you love it.” (Silbert & Pines, 1984, p. 864)

From a woman, interviewed in a study of sexual assault:

“My husband enjoys pornographic movies. He tries to get me to do
things he finds exciting in movies. They include twosomes and threesomes.
I always refuse. Also, I was always upset with his ideas about putting ob-
jects in my vagina, until I learned this is not as deviant as I used to think.
He used to force me or put whatever he enjoyed into me.” (Russell, 1980,
pp- 2206)

Consider the reports from three different men in my study who had
been convicted of sex offenses (Dines, Jensen, & Russo, 1998):

From a 34-year-old man who had raped women and sexually abused girls:
“There was a lot of oral sex that I wanted her to perform on me. There
were, like, ways that would entice it in the movies, and I tried to use that
on her, and it wouldn’t work. Sometimes I'd get frustrated, and that’s
when I started hitting her. . . . I used a lot of force, a lot of direct demands,
that in the movies women would just cooperate. And I would demand stuff
from her. And if she didn’t, I'd start slapping her around.” (p. 124)

From a 41-year-old man who had sexually abused his stepdaughter:

“In fact, when I'd be abusing my daughter, I'd be thinking about some
women I saw in a video. Because if I was to open my eyes and see my step-
daughter laying there while I was abusing her, you know, that wouldn’t
have been very exciting for me. You know, that would bring me back to the
painful reality that I'm a child molester, where I'm in this reality of I'm
making love or having intercourse with this beautiful woman from the
video. The video didn’t even come into my mind. It was just this beautiful
person who had a beautiful body, and she was willing to do anything I
asked.” (p. 126)

From a 24-year-old man who had sexually abused yvoung girls while
working as a school bus driver:
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“When I was masturbating to these pornography things, I would think
about certain girls T had seen on the bus or ones I had sold drugs to, and I
would think as I was looking at these pictures in these books, what would
it be like to have this girl or whoever doing this, what I'm thinking about.
... Just masturbating to the thought wasn’t getting it for me anymore. I
actually had to be a part of it, or actually had to do something about it. . . .
Like sometimes after I'd see like a certain load of kids would get off the bus,
I'd pick out a couple and I'd watch them or stop and look at the mirror and
stare at them and stuff like that. I would think, later on in the day, I'd mas-
turbate to some pornography, I'd just use that picture kind of as a mental,
it’s kind of a scenery or whatever, and I'd put in my mind I'd put myself
and whoever at the time I was thinking about, in that picture.” (pp.
128-129)

BACK TO THE LAW

The law is not a subtle enough instrument to address every injury in the
world. Every time law is used to address an injury, one must balance the
costs and benefits. Libel law, for example, allows broad protections for
journalists who make unintentional errors that result in defamatory
statements about a public official. That means there will be public offi-
cials who are libeled but have no recourse in law. Such a public official is
asked to bear a cost (being denied a legal remedy potentially available to
others who are not public officials) for the greater good (creation of a ro-
bust climate for political discourse).

One can make a plausible argument that even if injuries result from
pornography, those injuries cannot be remedied by the law without cre-
ating unacceptable restrictions on freedom of expression. I can under-
stand the argument and see the logic of it, although I think it underesti-
mates the severity of the injuries and overestimates the value of the
expression involved. Yet I have had valuable discussions with people who
reach different conclusions than I.

I also have had less productive discussions with people who valorize
pornography. Most of those discussions have been with men, although
some have been with women. The latter tend to be more complex, and I
will not speculate about them—in large part because I do not think it is
my place as a man in a patriarchal society to judge the motivations of
women. Yet I feel well within my rights and competence to analyze and
judge the motivations of men based on a lifetime of being a man and 15
years of experience engaging men on this subject.

I think many men (a) are afraid of confronting their own use of por-
nography, (b) realize that because they are men living in patriarchy they
can get away with that evasion, and (c) routinely use the law to do it.
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They engage in what I have called the dodges and distortions of pornogra-
phy (Dines, Jensen, & Russo, 1998), some of which I have touched on
earlier, but which deserve elaboration.

DODGES

1. Definitional Dodge

If we cannot define the term with precision, some argue, then we cannot
or should not try to say much of anything about pornography. As D. H.
Lawrence (1955) put it, “What is pornography to one man is the laugh-
ter of genius to another” (p. 195). In other words, it is always subjective,
all a matter of taste. Attempts to discuss pornography and its role in the
world repeatedly are torpedoed by definitional debates. What is pornog-
raphy? How is it different from erotica? Who decides which is which? All
of these are relevant questions, but they become diversionary when they
keep us from engaging other issues. Disputes about legal definitions, af-
ter all, need not derail a wider conversation in the culture.

Yet it is also important to remember that pornography is not necessar-
ily more difficult to define legally than any other term. One of the jobs of
the law is to define words. Legal terms do not simply drop from the sky
with clear meaning, but are instead defined through application and use.
The struggle over definitions is a political and legal battle—one that takes
place both inside and outside the legal arena.

2. Constitutional Dodge

Because the antipornography movement came to public attention in
large part through the civil rights ordinance that the federal courts ulti-
mately rejected, it is not surprising that constitutional concerns have
been prominent in discussions about the feminist critique. Yet routinely
in public discussions, the First Amendment is invoked as a talisman to
shut down critiques of pornography. Because the Constitution obviously
prohibits legislation, some argue, there is little need for extensive analysis
of how pornography works because collective action through law has
been ruled out. Yet two points are important. First, interpretation of the
constitutional guarantees of freedom of speech and press is but one inter-
pretation, and interpretations change over time (Jensen, 1995). Second,
even if the First Amendment, for the foreseeable future, blocks the imple-
mentation of the ordinance, society still faces the same social questions
about pornography and its effects in the world. The rejection of a legisla-
tive strategy by the courts does not erase the important questions about
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how we as individuals and a society deal with pornography outside the
legal arena. Again, a narrow focus on the legal and constitutional ques-
tions can derail important discussions.

3. Causal Dodge

Because science has not yet conclusively shown a causal link between the
use of pornography and sexual violence, some pornography supporters
argue, no collective action is possible. Yet as I have argued, holding out
such proof as a requirement before we act is the equivalent of saying we
can never act. Instead of being paralyzed by the limitations of social sci-
ence, we can pay attention to testimony about the ways in which people
act out pornographic sexual scenarios, which gives us some understand-
ing of how pornography works in the world. Rather than constraining
the discussion with simplistic notions about how mass communication
causes specific behavior, we can think about how pornography cultivates
certain views about sexuality.

DISTORTIONS

Distortion 1: Offensiveness and Oppression

Pornography supporters often frame the issue as a question of offensive-
ness, suggesting that the feminist antipornography critique is based on
the subjective experience of feeling repulsed by pornography. This is ei-
ther a fundamental misunderstanding of the critique or a deliberate at-
tempt to distort it. The feminist critique is an analysis of power and harm
that focuses on oppression, not offensiveness. As MacKinnon (1987) put
it in the title of one of her essays, it is not a moral issue, meaning that the
critique of pornography is not based on a judgment that depictions of sex
are dirty or blasphemous. The feminist critique focuses on the role of
pornography in a system of sexual subordination and the oppression of
women.

A definition of oppression is useful in making this distinction clear. Frye
(1983) defined oppression as “a system of interrelated barriers and forces
which reduce, immobilize and mold people who belong to a certain
group, and effect their subordination to another group (individually to
individuals of the other group, and as a group, to that group)” (p. 33).
The concept of oppression is crucial to understanding the critique of por-
nography, instead of simply caricaturing it as the result of some people
being offended. The feminist analysis of pornography is a political cri-
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tique, which of course has a connection to morality, but is not about of-
fense to conventional sexual mores.

In a pluralistic society, I expect to be offended on a daily basis. I do not
expect all people to adhere to my sense of what is beautiful, appropriate,
or pleasing. However, practices that are connected to systems of oppres-
sion are the proper topic for discussion, collective judgment, and political
action.

Distortion 2: Against Sex?

Antipornography feminists are often labeled antisex or prudish; critique
of a sexual system of eroticized domination and submission is equated
with a fear of sex. I have yet to meet anyone in the antipornography
movement who fits this caricature, although I have met many people in
that movement who are, as Cole (1989) put it, “against sexual pleasure
as pornography and mass culture construct it” (p. 107). To work for
change in an oppressive sexual system is not to work against sex, but to
work for justice.

So, in one sense, the charge that antipornography feminists fear sex is
simply false. In another sense, perhaps we all should fear the way in
which a patriarchal culture defines and practices sex (Jensen, 1997). We
live in a culture in which sexualized violence—primarily perpetrated by
men against women and children—is so routine that it has to be consid-
ered normal—that is, within the norms of patriarchy. If sex in contem-
porary culture is fused with domination, cruelty, and violence, is not fear
of that kind of sex reasonable?

I also think there is another level of fear at work in the pornography
debate. It is not a fear of sexuality, but rather a more pervasive fear in
the culture that if we tell the truth about just how deeply many of us
have been affected by a pervasive patriarchal sexual system, we may be
left for the moment with nothing to take its place. If patriarchal sex—
the kind of sex that pimps and pornographers have had so much success
marketing—is the sex many of us have learned, we face the challenge
of reconstructing sexuality, which implies that for some time we
might have to face great uncertainty about who we are as sexual beings
and what kind of sex we want to have. In a hypersexualized, porno-
graphic culture—a world in which to not have sex is a sign of devi-
ancy—such a process can seem frightening. Yet we also could see it as
an opportunity for invention. The project of unweaving “the pattern of
dominance and submission which has been incarnated as sexuality in
each of us” (A Southern Women’s Writing Collective, 1990, p. 145) is
formidable, but the rewards are likely far greater than we can know at
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this moment. The work of creating a world in which sex and justice are
not in conflict can be a source of much passion, excitement, and hope as
we move forward.

WELCOME TO THE DEAD END

In the late 1990s, I was in the audience at a symposium on computers,
the Internet, and the law. At that moment in history, one of the key is-
sues was whether laws written to restrict children’s access to pornogra-
phy on the Internet ran afoul of the First Amendment, as most of the
people at the symposium asserted. What struck me as most important
about the discussion was not the arguments against such laws, but the
way in which a number of the speakers on the panel, along with people
asking questions from the audience, seemed to mock parents or citizens
who had concerns about Internet pornography. Implicit in many of the
comments was the assumption that such people were prudes and/or
rubes who did not understand computers, the Internet, the First Amend-
ment, pornography, or human sexuality. The vast majority of these
comments were made by men.

Several of them jokingly referred to their own use of pornography as
children and adolescents, the implication being that boys will always seek
out sexual material and, “Hey, look at me, I did it and I'm normal.” That
is exactly what I found so disturbing—they did seem to be relatively nor-
mal men, and they seemed to believe that contemporary pornography
raises no important political or social issues. Although boys have long
found ways to obtain pornography (although it is illegal to sell such ma-
terial to minors), their access to hard-core pornography in the age of the
VCR/DVD player and Internet has become steadily easier. While pornog-
raphy has become more mainstream, it has become harsher and more
overtly misogynistic. Meanwhile the mainstream media increasingly
borrow themes and conventions from pornography. Hence, not only are
men exposed to more and more extreme pornography at younger ages,
so are girls, with effects on their conception of their own sexuality.

Shouldn’t we care about that?

It is also important to recognize that pornography is but one aspect of
a huge sex industry, which includes not only mass-mediated sex, but
phone sex, strip clubs, massage parlors, escort services, street prostitu-
tion, and sex tourism. Sexuality—especially women's sexuality—is used
in increasingly more explicit ways to sell products of all kinds in adver-
tising and marketing. This leads to what may be the most crucial ques-
tion about pornography: What kind of human feeling, empathy, and in-
timate connections are possible in a world in which bodies are used so
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routinely in the process of selling and are also for sale virtually every-
where we turn?

Shouldn’t we care about that, too?

When one comes to the end of a dead end, there are two choices: Stay
stuck or turn around and find another way. The law and social science
helped push us down the dead end. I am not looking to either for much
help in charting a new path. For me, what progress has been made in
finding our way onto the path and heading in new directions has come
mostly from the feminist movement—from activists, writers, and ordi-
nary people engaged in struggle. Central to this is an expansion of our
notion of the sexual and the erotic. Lorde (1984), for example, talked
about the way in which women'’s erotic power is falsely cordoned off in
the bedroom, made into “plasticized sensation” (p. 54) and confused with
the pornographic. For Lorde, the erotic is a life force, a creative energy:
“Those physical, emotional, and psychic expressions of what is deepest
and strongest and richest within each of us, being shared: the passions of
love, in its deepest meanings” (p. 56). The deepest meanings are not going
to be found in a DP tape. Or the law. Or in social science.
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Chapter i

Creating Meaning, Creating
Citizens: The U.S. Supreme
Court and the Control of
Meaning in the Public Sphere

David S. Allen
University of Wisconsin-Milwaukee

This chapter reflects my long interest in trying to understand the rela-
tionship between institutions of democracy, such as the U.S. Supreme
Court and the press, and public life in the United States. Over the years, 1
have examined that relationship through the lens of critical theory and,
more specifically, the work of Jirgen Habermas. As Habermas teaches
us, the press is vital to the existence of an active public sphere, helping to
disperse information to a wider group of citizens. The judicial system
tells us how we should interact with other citizens and what the relation-
ship is between citizens and democratic institutions. In short, these insti-
tutions can either help citizens achieve the realization of democracy or
impede those efforts.

Much of my early work, arising out of critical theory, focused on
critiquing press practices and court decisions that serve to limit an active
public sphere. More recently, I attempted to use that critique as a way to
identify ways that might serve to invigorate public life. This chapter re-
flects an early attempt to reformulate my understanding of speech and
association rights in the United States to aid in the creation of an active
public sphere. It grew out of a year-long research fellowship at the Uni-
versity of Wisconsin-Milwaukee’s Center for 21st Century Studies dur-
ing the 2002-2003 academic year. The Center brought together scholars
from a number of different disciplines to conduct research on the broad
theme of war. During that fellowship, I became interested in how citizens
interpreted news about events in Afghanistan and Iraq. How do citizens

109



110 ~»- ALLEN

interpret these already interpreted events? How do citizens “read” the
news? How does that news come to have meaning in people’s lives? Per-
haps more important, I began to question what role citizens play in the
construction of meaning. When the media present information, are citi-
zens expected to be passive spectators or active interpreters?

In this chapter, I only focus on the U.S. Supreme Court and its strug-
gle to control meaning. We can see in these decisions the difficulty jus-
tices face in trying to articulate a role for modernist legal principles in a
postmodern society. Many of the justices willingly acknowledge the idea
that the meaning of public expressive acts cannot be fixed, but law’s need
for certainty eventually overrides those views. In the end, the control of
meaning becomes a way to control the public sphere—to establish
boundaries and limit activism among citizens. Although that control is
not absolute, it limits the public sphere by encouraging citizens to be pas-
sive spectators rather than active interpreters of public events.

The melding of critical and cultural studies is important to this study.
Critical theory provides the framework for the analysis of power rela-
tionships in society and an understanding of the public sphere’s impor-
tance to democratic life; cultural studies provides the important link to
understanding citizens’ ability to create meaning in a mediacized envi-
ronment. The combination hints at new directions for us to consider if
we are truly interested in activating citizens.

As this is being written, the most important question remains unan-
swered: What is the role of law in the public sphere if it is not to establish
meaning? The final section of this chapter hints at some possible ideas.
Perhaps law’s role is to simply provide the institutional protection for the
space citizens need to create meaning. Perhaps law should worry more
about protecting the process of meaning creation and less about the estab-
lishment of meaning. Yet even I do not find this entirely satisfactory. It is
finding an answer to that problem that still occupies my research.

CREATING MEANING, CREATING CITIZENS

It seems safe to say that the American legal system abhors ambiguity.!
At least since legal formalism’s attempt to turn law into a scientific en-
deavor (Streeter, 1995), American law has been pursuing certainty not
only within the profession, but also by exporting that ideal to the general
public. In other words, by turning law into a scientific enterprise that has

'As former Supreme Court Justice William Brennan (1986) once wrote, “Unlike literary
critics, judges cannot merely savor the tensions or revel in the ambiguities inherent in the
text—judges must decide” (p. 434).
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a foundation of certainty, law has been able to increase its legitimacy in
the public sphere while masking its management of the public sphere.

That is, admittedly, a broad statement. However, it is argued in this
chapter that the process described earlier is demonstrated by the U.S. Su-
preme Court’s struggle to understand meaning as it has been played out
in an array of First Amendment cases since 1919. It is argued that in
these cases can be seen an inherent conflict between the postmodern,
polysemic quality of public expressive acts? and the attempt to fix the
meaning of public expression to stay within the confines of an American
legal system built on modernist principles such as predictability, effi-
ciency, and control. As a result, justices find themselves trapped between
two differing and, in many ways, incompatible perspectives.

Take, for example, Justice Anthony Kennedy’s concurring opinion in
Texas v. Johnson (1989), agreeing that burning the U.S. flag as an act of
political protest is protected by the First Amendment. Kennedy noted that
we live in an age when “absolutes are distrusted” and added, “Though
symbols often are what we ourselves make of them, the flag is constant
in expressing beliefs Americans share, beliefs in law and peace and that
freedom which sustains the human spirit” (p. 422).

Justice Kennedy’s comments reflect the tension that is the subject of
this chapter. On the one hand, he admitted that the meaning of symbols
is far more complex than simply what an authority says something
means. The flag does not mean the same thing to all people. However,
Kennedy also struggled to not let that fall into the relativism so often as-
sociated with postmodern thought. So, Justice Kennedy ended by declar-
ing that, although the meaning of symbols is open, the flag is a unique
symbol with a prescribed set of meanings. In the end, his logic fails to ad-
equately support either claim, and it raises more questions than it an-
swers. If the meaning of public expressive acts, such as flag burning, is
open to individual interpretation, then what does that mean for our un-
derstanding of the regulation of freedom of speech and press in a demo-
cratic society? Why is a nation’s flag different from other symbols in its
ability to fix meaning? In many ways, this chapter examines the conflict
reflected in Justice Kennedy’s reasoning. It begins by looking at the ques-
tion of law and the creation of meaning. It is argued in the next section
that law, as a modernist enterprise, has struggled to understand the com-

As used here, public expressive acts intends to capture a broad range of speech activities.
It refers to not only what First Amendment scholars might refer to as symbolic speech—
speech that has no vocal component—but also what might be termed pure speech, which has
a strong vocal component. Public expressive acts are any speech or symbolic act that invites
members of the public to wrestle with its meaning. A speech by an antiwar protester invites
citizens to determine what the speaker means by her words. In that regard, a sign placed on
a citizen’s front lawn supporting war also invites interpretation.
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plexity of meaning. This is reflected in several interpretive strategies ex-
plored by judges and scholars. The third section examines the influence of
cultural studies on the understanding of the meaning of public expressive
acts and what that means for the law. It is argued that the Court has ig-
nored the insight of cultural studies that has powerfully demonstrated
that public expressive acts can have a multiplicity of meanings. The
fourth section illustrates how the Court has tended to see citizens more as
spectators to democracy rather than active creators of meaning. This is
done through an examination of cases in two areas: (a) cases related to
protests against war, and (b) the public display of religious symbols. The
fifth section puts forward some modest proposals for what the Court
might do to empower citizens, but still retain a role for the law in a dem-
ocratic society. In the end, it is argued that, by refusing to recognize the
polysemic nature of meaning, the Court not only helps turn citizens into
spectators, but also finds a way to manage public life. Figuring out a way
to empower citizens to participate in the democratic act of meaning cre-
ation is vital to the realization of participatory democracy.

LAW AND THE CREATION OF MEANING

In some ways, the creation of meaning has been a much ignored area of
study in American law. There has been much discussion about the inter-
pretation of statutes and constitutions, but legal commentators have
generally ignored the law’s role in structuring the public creation of
meaning. This section briefly reviews two movements in legal interpreta-
tion. Although these sketches are admittedly brief, the intent is to provide
an overview of the debate about interpretation within the legal field. The
argument here is not that any one perspective is dominant, but rather an
attempt to demonstrate that, despite the differences, law ignores the role
meaning plays in the creation of democracy. Legal theorists focus on the
interpretive strategies used by judges and lawyers and are far less con-
cerned about how those strategies might influence public life. In other
words, the interpretation of meaning is seen as a legal problem, not a
public problem.

Originalism

Originalism is the idea that the original meaning of the writers of statutes
and constitutions can be discovered, and that once that meaning has been
determined it should be controlling. Just as important, originalism does
not view the meaning of texts as something that evolves over time, but
rather views meaning as fixed and discoverable. U.S. Supreme Court Jus-
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tice Antonin Scalia has been a vocal defender and practitioner of this
methodology.

Scalia (1989) argued that, although the originalist method has never
been the sole method for unpacking meaning, justices “have almost al-
ways had the decency to lie, or at least to dissemble, about what they
were doing” (p. 852). Scalia, while recognizing that originalism is diffi-
cult to do and has its problems, saw it as the best option for maintaining
the legitimacy of law in a democratic society. It is interesting to note that
Scalia claimed that the advocates of a nonoriginalist methodology believe
that “words have no meaning” (p. 856), something he refused to take se-
riously.?

For Scalia, the problems of originalism are twofold: (a) It is difficult to
discover the original meaning of something, and (b) a strict originalism
would be forced to support laws that have lost their public legitimacy.
Scalia saw the discovery of meaning as the most difficult obstacle for
originalists to overcome. Uncovering the historical documents to capture
meaning is a time-consuming process, “better suited to the historian
than the lawvyer,” and one not suited to the time pressures required of
judges (Scalia, 1989, p. 857).

As for the second challenge, Scalia argued that originalism “is medicine
too strong to swallow” (p. 862). To illustrate the problem, Scalia as-
sumed that a state recently has approved a law permitting public lashing
or branding of a person’s hand as punishment for certain crimes. Scalia
argued that no judge today would seriously argue that such legislation
does not violate the Eighth Amendment to the U.S. Constitution. How-
ever, if originalist thinking is to be followed, flogging and handbranding
should be allowable today as long it was not viewed as being cruel and
unusual punishment in 1791. The way out of this problem for Scalia is
to be a “faint-hearted originalist” who recognizes that the discovery of
meaning is difficult, if not impossible, and that judges need to be cau-
tious. As he wrote:

Originalism does not aggravate the principal weakness of the system, for it
establishes a historical criterion that is conceptually quite separate from the
preferences of the judge himself. And the principal defect of that ap-
proach—that historical research is always difficult and sometimes incon-
clusive—will, unlike nonoriginalism, lead to a more moderate rather than a
more extreme result. (p. 864)

In that same general vein, Chief Justice William Rehnquist argued for
originalism not because the Founding Fathers laid out a plan that can be

30f course Scalia overstated this criticism. No theorist would seriously argue that words
are without meaning, only that the words have no fixed meaning.
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expected to address every problem,* but rather because he does not believe
that the Supreme Court should enjoy that power. He sees a move against
originalism as an “end run around popular government” (Rehnquist,
1976, p. 706).

Originalist thinking is also evident in the writings of those who advo-
cate what has come to be called neutral principles (Wechsler, 1961). That
is, a judge should adopt neutral principles that guide decision making. As
former federal Judge Robert Bork (1971) wrote, “Society consents to be
ruled undemocratically within defined areas by certain enduring princi-
ples believed to be stated in, and placed beyond the reach of majorities by
the Constitution” (p. 3). How does a judge go about finding those endur-
ing principles? It is not clear in Bork’s writings. He assumed that judges
can pull from the Constitution—both through its text and history—
principled rules that were the intent of the framers (Bork, 1971). At least
when interpreting the First Amendment, however, Bork found the text
and literature lacking. That lack of evidence allows the judge to use other
evidence, and for Bork it is clear that the First Amendment only intended
to protect a narrow range of political speech (Bork, 1971).°

In the end, originalists see expressive acts as having concrete meanings
that can be discovered, and they see the work of judges in interpreting
those words not unlike that of a social scientist engaged in an objective
enterprise. To admit that expressive acts might have multiple meanings is
viewed as a threat to the status quo or worse, as being a nondemocratic
way of establishing meaning.

Nonoriginalism

Scalia referred to those who do not believe that judges might be able to
uncover the original intent as nonoriginalists. Many fall into that cate-
gory. Past Supreme Court justices have referred to this idea as reflecting a
“living constitution”® to illustrate the idea that there is more to interpre-

*Rehnquist (1976) agreed with the view of Justice Holmes, adding, “scarcely anyone
would disagree” (p. 694). Holmes wrote, “When we are dealing with words that also are a
constituent act, like the Constitution of the United States, we must realize that they have
called into life a being the development of which could not have been foreseen completely by
the most gifted of its begetters. It was enough for them to realize or to hope that they had
created an organism; it has taken a century and has cost their successors much sweat and
blood to prove that they created a nation” (Missouri v. Holland, 1920, p. 433).

"Bork would protect only “criticisms of public officials and policies, proposals for the
adoption or repeal of legislation or constitutional provisions and speech addressed to the
conduct of any governmental unit in the country.” However, Bork would exclude from
protection speech that would advocate the forcible overthrow of the government or the vio-
lation of the law (Bork, 1971).

“The phrase appears to have appeared initially in a book by Howard McBain (1927), The
Living Constitution: A Consideration of the Realities and Legends of Our Fundamental Law.
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tation than the search for historical meaning. As former Justice William
Brennan (1986) wrote:

[Tlhe genius of the Constitution rests not in any static meaning it might
have had in a world that is dead and gone, but in the adaptability of its
great principles to cope with current problems and current needs. What the
constitutional fundamentals meant to the wisdom of other times cannot be
their measure to the vision of our time. (p. 438)

Justice Brennan publicly wrestled with the idea of the constitutional
search for meaning. Brennan opposed the search for the original intent of
the writers of the Constitution, labeling the search as “arrogance cloaked
as humility” (p. 435). He argued instead that judges should search for the
“community’s interpretation” (p. 434). Although this seems to place
Brennan in similar stead with modern-day literary critics such as Stanley
Fish, Brennan was not advocating that there was no meaning in the con-
stitution outside of community beliefs. Not unlike Bork, Brennan found
in the Constitution certain value choices that apparently were beyond in-
terpretation. For example, at one point, Brennan proclaimed, “It is the
very purpose of our Constitution—and particularly the Bill of Rights—to
declare certain values transcendent, beyond the reach of temporary polit-
ical majorities” (p. 436). Brennan illustrated his interpretive strategy
through the example of capital punishment. He found capital punish-
ment to be cruel and unusual punishment, but that is not the reason it is
unconstitutional in his eyes. It is unconstitutional because it is “inconsis-
tent with the fundamental premise of the Constitution that even the
most base criminal remains a human being of some potential, at least, for
common human dignity” (Brennan, 1986, p. 444). In 1986, Brennan did
not ignore the reality that his interpretation was not shared by the com-
munity. But it is a justice’s duty to correct the community, if needed.
Brennan wrote:

Yet, again in my judgment, when a Justice perceives an interpretation of
the text to have departed so far from its essential meaning that Justice is
bound, by a larger constitutional duty to the community, to expose the de-
parture and point toward a different path. On this issue, the death penalty,
I hope to embody a community, although perhaps not yet arrived, striving
for human dignity of all. (p. 444)

As do many nonoriginalists, Brennan struggled to deal with the
polysemic nature of meaning while still maintaining some fixed point on
which to build a legal system. Over the years, a number of other com-
mentators have addressed the idea of nonoriginalism as it impacts legal
interpretation, seeking answers to the same problems posed by Brennan.
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Some of the ideas central to nonoriginalist thought can be traced to the
legal realists, who were skeptical of the legal rules and facts that gov-
erned how judges decided cases. The realists, however, never sought a
complete break from law as a scientific endeavor. As Frank (1949) noted,
judges depend on the facts of the case to make decisions, but those facts
are “merely a guess about the actual facts.” As he wrote:

The actual events, the real objective acts and words . . . , happened in the
past. They do not walk into court. The court usually learns about those
real, objective, past facts only through the oral testimony of fallible wit-
nesses. (pp. 15-16)

Frank viewed legal decision making as a difficult art, and the job of
judges was interpretation. Although the realists campaigned against
rules and facts, they failed to break from the influence of the authoritar-
ian nature of meaning. Realists recognized that meaning was difficult to
determine, but that did not mean there was not a meaning to be discov-
ered. For the realists, the problem of meaning was a methodological
problem. As Boyle (1985) noted:

The two central legal realist arguments depended upon a critique of essen-
tialist rationality in linguistic interpretation and a defense of the essential
rationality of science. Thus the judge was supposed to give up playing with
words and to begin playing with policy science. (p. 707)

In recent years, the idea of nonoriginalism in legal interpretation has
been picked up by a number of other writers. The works of Dworkin
(1982) and Winter (1989) are used here as examples of nonoriginalist le-
gal interpretation.

Dworkin’s often-cited work on legal interpretation compares the writ-
ing of law to the writing of a chain novel. That is, that law is similar to a
group of people who join together to write a novel, with each writer be-
ing responsible for a different chapter. As Dworkin wrote:

[Elvery novelist but the first has the dual responsibilities of interpreting and
creating, because each must read all that has done before in order to estab-
lish, in the interpretivist sense, what the novel so far created is. (p. 541)

For Dworkin, each judge is like a novelist in that chain. His point is
that legal interpretation provides judges with freedom to take the story in
a new direction, but they must do so within the confines of the existing
story. As such, judges enjoy freedom, but are also constrained by the in-
stitution of the law. As Dworkin (1982) wrote, “A judge’s duty is to in-
terpret the legal history he finds, not to invent a better history” (p. 544).
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Dworkin’s work then acknowledges that discovering the meaning of
legal texts is far more complex than the originalists suggest. He acknowl-
edged that judges do not just discover law, but also make it. However,
Dworkin stopped short of endorsing the polysemic nature of meaning.
Judges are confined by the parameters of the institution and a “good” in-
terpretation that must demonstrate its political value (Dworkin, 1982).
Legal interpretation, then, can accommodate both the idea of the diver-
gent meaning of expressive acts and the legal system’s need for determi-
nacy (Tribe, 1978).

Winter (1989) offered a more complex model of the creation of mean-
ing that is linked to the cognitive structure of communication. For Win-
ter, meaning is largely indeterminate, but that does not mean society falls
into subjectivity. Winter argued that judges, just like citizens, rely on ide-
alized cognitive models (ICMs) to help them make sense of the world in
which they live. ICMs are like “stock stories or folk theories by which hu-
mans in a given culture organize the diverse inputs of daily life into
meaningful gestalts that relate that which is ‘relevant’ and ignore that
which is not” (p. 2233). For example, Winter noted that, in the United
States, discourse concerning the First Amendment often makes use of the
ICM “the marketplace of ideas,” a metaphor that brings with it a cultural
understanding about why unpopular ideas should be tolerated.

For Winter, judges must rely on these existing narratives to ground
the law in social experience. Without that grounding, the law runs the
risk of being illegitimate (Winter, 1989). However, Winter argued that
the recognition of the importance of these narratives does not automati-
cally lead to determinacy in the law. As he wrote, “There is nothing that
requires any storyteller to tell a particular story or to tell it in a particular
manner” (p. 2271).

In important ways, both Dworkin and Winter attempted to break free
of the originalist view of legal interpretation. They both tried to identify
ways for alternative meanings to surface, but also found ways that law
will remain firmly entrenched in its institutional and societal structure.
Of course the question that arises from both is whether that mediating
ground can ever be found. Dworkin put great faith in the ability of
judges to take the story in new directions, yet stay within the larger con-
fines of the law. Winter saw judges as being free to adopt a new ICM, or
at the very least a different interpretation of an existing ICM, that would
lead to a new understanding of the law. For the question asked in this
study, both fail to provide much help. For both, an explicit mission is
maintaining the legitimacy of an existing legal structure in society.
Dworkin, it can be argued, sees the existing confining structure as legiti-
mate. He refused to recognize that the chains in the storytelling process
are not merely chains that control rogue judges, but also chains that pre-
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vent fundamental change. Winter, while arguing that dominant stories
might be reinterpreted, still saw the primary purpose of interpretation as
a legal enterprise. Both failed to recognize the importance of the creation
of meaning as a way to empower the public sphere.

CULTURAL STUDIES AND PUBLIC MEANING

As described, much of the literature on legal interpretation takes a profes-
sional, institutional view of the purpose of interpretation. Missing is any
attempt to recognize the democratic nature of interpretation and what
role that search for meaning might play in the realization of a more par-
ticipatory form of democracy. If we recognize that the courts play a fun-
damental role in the structure of public life, their view of the authoritar-
ian nature of meaning becomes significant (White, 1990). Although it is
true that citizens do not often engage in the business of interpreting stat-
utes and constitutions, they do engage in the process of trying to under-
stand the meaning of public expressive acts. As judges search for cer-
tainty on which to build law, they often close off the creation of
meaning. By failing to move their study out of the institutional level,
Scalia, Brennan, Dworkin, and Winter failed to recognize the democratic
potential of meaning-making. This section suggests that cultural studies
provides a framework for understanding the role that meaning creation
plays in the realization of democracy. Rather than look at meaning as a
way to create an industry (be it the law or mass communication), within
cultural studies can be found a more complex understanding of the role
meaning plays in the creation of active citizens.

Cultural studies has long recognized the importance of meaning to the
study of public communication and has put forward a far more complex,
and perhaps democratic, idea of meaning creation. Prior to the growth of
the cultural studies movement, most examination of mass communica-
tion focused on what impact media had on citizens. In that regard, stud-
ies focused primarily on the media’s creation of messages or what influ-
ence that message had on the people who received it. Most mass
communication research focused on the individual, trying to explain dif-
ferences in interpretation through social psychology or institutional in-
fluence (Delia, 1987). As Delia (1987) wrote in his history of mass com-
munication research:

[T1he notion of the audience as atomistic, as consisting of disparate and in-
dependent individuals, is in general harmony with the research practices of
many early mass communication researchers and became progressively
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more accepted with the shift to survey and marketing research methods.
(p. 67)

Streeter (1989) argued that this view reflected the fears about modern so-
ciety shared by the early researchers—that “the plural quality of individ-
uals was in danger of being erased by the massifying tendencies of mod-
ern media” (p. 92). Cultural studies is an attempt to break away from the
atomistic and institutional nature of understanding mass communica-
tion. Cultural studies recognizes that a more open understanding of
meaning allows disempowered groups within society to have a voice
(Cover, 1983; Delgado, 1989; Scheppele, 1989).

Meaning creation has long occupied a central place in cultural studies.
Rather than viewing meaning as something that is transmitted from me-
dia to audience, cultural studies attempts to understand how the audi-
ence constructs the messages they receive and how they use those mes-
sages to sometimes create oppositional interpretations. As Fiske (1987)
noted about TV:

Far from being the agent of the dominant classes, it is the prime site where
the dominant have to recognize the insecurity of their power, and where
they have to encourage cultural difference with all the threat to their own
position that this implies. (p. 326)

As such, cultural theory says much about the relationship among po-
litical power, the creation of meaning, and the role of citizens in a demo-
cratic society. The power of citizens to interpret texts to reflect their own
needs and desires, even if done so within established frameworks, has
been viewed by some as being empowering. Giroux (1992) noted the im-
portance of cultural studies in the creation of “active and critical citizens
capable of fighting for and reconstructing democratic public life” (p.
199). For Giroux (1992), cultural studies is important not only because it
recognizes the social construction of knowledge and the role of meaning
in that construction, but also because it sees culture as “contested ter-
rain” where difference matters (p. 202). As such, Giroux called for “orga-
nizing schools and pedagogy around a sense of purpose and meaning
that makes difference central to a critical notion of citizenship and demo-
cratic public life” (p. 209).

Cohen (1994) argued that, the more highly developed critical viewing
skills are among TV watchers, the better able they are to participate in
democratic life. Part of critical viewing is learning to acknowledge the
idea that there might be multiple meanings of an expressive act. As she
wrote, “The viewer who is critically empowered considers the range of
subjectivities and corresponding interpretations, and is thus able to
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choose freely and effectively among possibilities” (Cohen, 1994, p. 107).
In Cohen’s eyes, although critical viewing does not automatically lead to
social action, “critical viewing can provide the resources for full partici-
pation in democratic life” (p. 111). As Cohen wrote:

A critical viewer who recognizes that their meanings were generated over
time, in a social context, through symbolic choices that are often arbitrary,
may have some control in the production and acquisition of knowledge by
choosing among and/or creating an entire range of “possible” meanings.
(p. 110)

Similar conclusions are drawn by Jenkins (1992), who found the recon-
struction of TV narratives by fans to be a spark to participatory culture.
Although Jenkins stopped short of saying that fandom makes all audi-
ences active, he argued it does prove that not all audiences are passive.
Critics of contemporary culture point to the manipulative forms of com-
munication and the desire to create audiences where none exist, yet
Jenkins argued that fans work to carve participatory space out of a cul-
tural enterprise that is intended to isolate them. As such, Jenkins (1992)
argued, “Fans find the ability to question and rework the ideologies that
dominate the mass culture they claim as their own” (p. 284). Jenkins
also wrote, “Fandom celebrates not exceptional texts but rather excep-
tional readings (though its interpretive practices make it impossible to
maintain a clear or precise distinction between the two)” (p. 284).

The insights of cultural studies, especially the idea that public expres-
sive acts might be open to a multiplicity of readings and how that idea
might serve to activate citizens within a democratic society, has generally
been ignored by the American courts. In fact, judges have been openly
opposed to the idea of contested meaning. Sunder (2001) argued that
law, especially reflected in freedom of association cases, has openly op-
posed more diverse understandings of meaning. Law protects cultural
survival, but refuses to give that same level of protection to cultural dis-
sent, Sunder (2001) claimed. As Sunder wrote:

[Llaw legitimates exclusive rights to culture, protecting cultural borders
not just against encroachment from outsiders but from members them-
selves. Law regressively treats cultural meanings like the private intellec-
tual property of a culture’s leadership. (p. 552)

As a result, Sunder argued that law should be required to “recognize the
plurality of meanings within a culture” as a way to allow for the “prolif-
eration of cultural meanings” (p. 557).

Calvert (1995) also noted the problematic nature of the law’s search
for meaning, especially in libel law. Calvert argued that meaning is a
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poor standard for libel law because “[t]here is no benchmark against
which the defendant’s alleged state of mind about meaning may be eval-
uated . ..” (p. 139).

Over the years, courts have sometimes adopted the rhetoric of plural-
ism, as reflected in Justice Kennedy’s opinion at the beginning of this
chapter, but they have steadfastly refused to make the structural changes
needed to value and protect that pluralism. Lessig (1995) noted that First
Amendment law is “obsessed” with the regulation of texts while ignoring
the regulation of context. Although courts impose strict limitations on
government’s ability to limit what people can say or print, they turn a
blind eye to government’s role in the creation of social meaning. The fol-
lowing attempts to demonstrate how the Supreme Court has come to fa-
vor the authoritarian nature of meaning while devaluing the public cre-
ation of meaning.

THE SUPREME COURT, MEANING,
AND PUBLIC EXPRESSIVE ACTS

Hall (1980) suggested that once meaning is problematized it becomes a
source of social struggle. Hall’s point is important for the study of the
First Amendment and public expressive acts because the courts seek not
to problematize meaning, but rather to establish a dominant reading.
What is forgotten in the process to establish a dominant meaning is the
value of the public construction of meaning to public life. The perceived
Jjudicial need to set meaning works toward an authoritarian understand-
ing of discourse—that meaning is what someone with power and au-
thority says it means. When the court sets meaning, therefore, a discur-
sive moment is missed (see Glendon, 1991).

The following examines how the U.S. Supreme Court has wrestled with
the concept of meaning and used it to manage the public sphere in two ar-
eas: dissent during war and the interpretation of religious symbols.

War and the Control of the Public Sphere

Over the vears, issues of free speech during times of war have come to be
important for understanding how the courts view public expression.
During times of conflict, it is not unexpected that government would try
to exert some control on dissident behavior. However, in these opinions
can be seen the way the Court has tried to overtly control the public
sphere through the authoritarian construction of meaning.

Early free speech cases to reach the U.S. Supreme Court centered on
public criticism of the United States’ involvement in World War I. These
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cases, usually prosecuted under the Espionage Act of 1917 and the Sedi-
tion Act of 1918, called on the courts to make interpretations about the
intent of the speaker. The Court generally faced questions such as: Was it
the intent of the speaker to cause insubordination in the military? Was it
the intent of the speaker to obstruct recruiting and enlistment in the U.S.
military?

For example, in Schenck v. U.S. (1919), in which the general secretary
of the Socialist Party was convicted for obstructing the draft, Justice Oli-
ver Wendell Holmes, Jr., constructed a clear model for how courts are to
determine the meaning of a statement. As Holmes wrote: “If the act,
(speaking, or circulating a paper,) its tendency and the intent with which
it is done are the same, we perceive no ground for saying that success
alone warrants making the act a crime” (Schenck v. U.S., 1919, p. 52). The
point here for Holmes is that public reaction to the speech is not an im-
portant part of the equation. Courts should instead focus on an evalua-
tion of the act, make judgments about its tendency, and examine the in-
tent of the speaker or actor. Of course judgments about the tendency of
the speech might be linked to the intent of the speaker. As Holmes noted
about Schenck’s writing:

Of course the documents would not have been sent unless it had been in-
tended to have some effect, and we do not see what effect it could be ex-
pected to have upon persons subject to the draft except to influence them to
obstruct the carrying of it out. The defendants do not deny that the jury
might find against them on this point. (Schenck v. U.S., 1919, p. 51)

Justice John Clarke followed much the same test several months later
in Abrams v. United States (1919), where five Russian citizens living in the
United States were convicted of publishing and distributing seditious ma-
terial during times of war. After reviewing the leaflets distributed by
Abrams and his colleagues, Clarke wrote: “The purpose of this obviously
was to persuade the persons to whom it was addressed to turn a deaf ear
to patriotic appeals in behalf of the Government of the United States, and
to cease to render it assistance in the prosecution of the war” (Abrams v.
u.s., 1919, pp. 621-622). Clarke argued that people “must be held to
have intended, and to be accountable for, the effects which their acts were
likely to produce” (Abrams v. U.S., 1919, p. 621). Such a test of meaning
reinforces a notion of an inactive public. Citizens obviously play some
role in the creation of meaning in that they exist to be influenced in some
way by the message. Judgments about that influence, however, are
made by the Court, not by the public. If the intent of the speaker is to
negatively influence the audience and the speech is judged by the Court to
have that tendency, the government can prohibit that speech. The public
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becomes the way for the Court to justify its decision—to make it legiti-
mate—but the public plays little role in the actual creation of meaning.
The Court determines meaning and then uses the phantom public to sup-
port its decision.

Holmes, in his famous dissent in Abrams, follows his general test for
meaning, but breaks from the majority because he is far less certain that
there is an intent to “cripple or hinder the United States in persecution of
the war.” For Holmes, it is less a question of the motives of Abrams and
his friends, however, and more a question of the power of the defendants
to achieve their goal. In an often quoted phrase from his dissent, “Now
nobody can suppose that the surreptitious publishing of a silly leaflet by
an unknown man, without more, would present any immediate danger
that its opinions would hinder the success of the government arms or
have any appreciable tendency to do so” (Abrams v. U.S., 1919, p. 628).

Also in Abrams, Holmes put forward his marketplace theory: “The best
test of truth is the power of the thought to get itself accepted in the com-
petition of the market, and that truth is the only ground upon which
their wishes safely can be carried out” (Abrams v. U.S., 1919, p. 630). Al-
though it has been argued that market-based tests give power to the pub-
lic sphere to increase diversity and the creation of meaning, Holmes’ the-
ory of truth is less a recognition of the polysemic nature of meaning and
more a statement on citizenship. It raises questions about whether citi-
zens are capable of discovering truth. As Lustig (1992) noted, Holmes
might have been “a friend of the common man, but only to the extent
that such men and women would benefit by life in a society where order
flowed from the needs of objective institutions rather than subjective
rights” (p. 120).

The duty of the courts, then, is not to create the space to allow citizens
to create meaning, but rather to search for and discover the natural
meaning and tendency of an expressive act. This exists not so much in
the words, but rather in the context in which the words were used
(Menand, 2001). This becomes obvious in Holmes’ opinion for the Court
in Debs v. U.S. (1919), where Socialist Party leader Eugene Debs was con-
victed of delivering an antiwar speech that tended to disrupt military re-
cruitment. In upholding Debs’ conviction, Holmes spoke of trying to dis-
cover the “natural and intended effect” of Debs’ speech (Debs v. U.S.,
1919, p. 215). Holmes noted of Debs’ call for public opposition to the war
and the jury’s search for his intent:

Evidence that the defendant accepted this view and this declaration of his
duties at the time that he made his speech is evidence that if in that speech
he used words tending to obstruct the recruiting service he meant that they
should have that effect. The principle is too well established and too mani-
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festly good sense to need citation of the books. We should add that the jury
were most carefully instructed that they could not find the defendant
guilty for advocacy of any of his opinions unless the words used had as
their natural tendency and reasonably probable effect to obstruct the re-
cruiting service. (Debs v. U.S., 1919, p. 216)7

The theme of searching for the natural meaning of expressive acts car-
ried over to Gitlow v. New York (1925). There the Court upheld Benjamin
Gitlow’s conviction for the publication of his manifesto urging the over-
throw of organized government. So when Gitlow wrote, “The Commu-
nist International calls the proletariat of the world to the final struggle!”,
the Court, through Justice Edward Sanford, noted, “This is not the ex-
pression of philosophical abstraction, the mere prediction of future
events; it is the language of direct incitement” (Gitlow v. New York, 1925,
p. 665). Sanford wrote that Gitlow can be constitutionally punished if
“the natural tendency and probable effect was to bring about the sub-
stantive evil which the legislative body might prevent” (Gitlow v. New
York, 1925, pp. 631-632).

Holmes, joined by Justice Louis Brandeis, dissented not based on a dif-
ferent theory of interpretation, but rather on the question of whether
Gitlow’s actions had any chance of succeeding. As Holmes noted,
“[Wlhatever may be thought of the redundant discourse before us it had
no chance of starting a present conflagration” (Gitlow v. New York, 1925,
p. 673).

It can be argued that Holmes, in arguing to protect speech that had lit-
tle chance of triggering action, was also advocating restrictions on speech
that might threaten the status quo. There is no doubt that Holmes and
others believed strongly that government had a right to protect itself.
However, the idea of trying to anticipate public reaction as a way of de-
ciding whether speech should be protected proves to give a great deal of
power to courts. If too many people agree with speech that is “wrong” in
the eyes of the Court, that speech can be prohibited because it is a threat
to organized government. If a lot of people disagree with speech, it also
can be used to support a justification for prohibition (see Gilbert v. Minne-
sota, 1920). Either way, dissent is limited.

The Court has continued to make judgments about the public creation
of meaning involving protests against war. At times the importance of
authorial intent seems so powerful in the eyes of the justices that it plays a
significant role in deciding whether conduct is deserving of First Amend-

’It does not seem that Holmes believed this to mean that there was some natural mean-
ing to words. He believed that meaning was context dependent. The meaning of language
was a social good, much as Pragmatists’ of the day believed. Holmes did not, however,
share the Pragmatists’ optimism (Menand, 2001).
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ment protection. In 1974, the Court ruled that the First Amendment pro-
tected a student’s right to display an American flag with a peace symbol
taped on it. In a per curiam opinion, the Court wrote, “A flag bearing a
peace symbol and displayed upside down by a student today might be in-
terpreted as nothing more than bizarre behavior, but it would have been
difficult for the great majority of citizens to miss the drift of appellant’s
point at the time that he made it” (Spence v. Washington, 1974, p. 410).

In the judgment of the Court, the intent and successful communica-
tion of the message helps move the flag from unprotected conduct to
protected expression. As the Court noted, “An intent to convey a particu-
larized message was present, and in the surrounding circumstances the
likelihood was great that the message would be understood by those who
viewed it” (Spence v. Washington, 1974, pp. 410-411). At least some of
the protection provided to expression, then, is linked to the successful
transmission of meaning from author to audience. Might the speech not
have been protected if the message were not clear? The Court did not an-
swer that question. The Court also does not create any space for citizens
to create their own meaning or to interpret the message in a new and dif-
ferent way. One cannot help but come to the conclusion that if an expres-
sive act is interpreted in a way that differs from the actor’s intent, that
act would not receive First Amendment protection.

It is interesting to note that the Court has not always relied on this in-
terpretation of meaning. In 1943, the Court through Justice Robert Jack-
son defined meaning in a very different way. In deciding that public
schools cannot force students to pledge their allegiance to the American
flag, Jackson wrote, “A person gets from a symbol the meaning he puts
into it, and what is one man’s comfort and inspiration is another’s just
and scorn” (West Virginia State Board of Education v. Barnette, 1943, pp.
632-633). Although that definition still falls short of recognizing the dis-
cursive nature of meaning creation, it does acknowledge that meaning
can and often does differ from the creator’s intent. It is interesting to note
that today the Court seems to have broken from Justice Jackson’s idea
and more firmly placed meaning in the hands of the speaker.

Over the vyears, the Court continues to acknowledge that the public
plays some role in determining intent, but that role has never been clearly
articulated. For example, in Watts v. United States (1969), when an 18-
year-old boy was convicted of knowingly and willfully threatening the
president of the United States, the Court relied on the determination of in-
tent to overturn the conviction. During a public rally at the Washington
Monument, Watts said:

They always holler at us to get an education. And now I have already re-
ceived my draft classification as I-A and I have got to report for my physi-
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cal this Monday coming. I am not going. If they ever make me carry a rifle
the first man I want to get in my sights is L.B.J. They are not going to
make me kill my black brothers. (Watts v. United States, 1969, p. 705)

The Court, through a per curiam opinion, ruled that Watts’ speech was
a crude method of expressing his political opinion that, “Taken in context,
and regarding the expressly conditional nature of the statement and the
reaction of the listeners, we do not see how it could be interpreted other-
wise” (Watts v. United States, 1969, p. 708).

The Court reiterated the importance of context in its decision in City of
Ladue v. Gilleo (1994). Margaret Gilleo had placed a sign on her front
lawn in 1990 expressing her opposition to the Gulf War.® After one sign
disappeared and a second was knocked to the ground, the City of Ladue, a
suburb of St. Louis, Missouri, informed Gilleo that her signs were pro-
hibited by city ordinance. She then placed a sign in a second-floor win-
dow of her home stating, “For Peace in the Gulf.” The city passed another
ordinance prohibiting the placement of signs other than such signs as
small residential identification signs, for sale signs, commercial signs in
commercially zoned areas, and churches, schools, or religious institu-
tions.

Although the Court unanimously agreed that the city’s ordinance un-
constitutionally restricted free speech, it took note of the important role
that the sign’s location plays in the creation of public meaning. Justice
John Paul Stevens argued that signs carrying the same message can take
on different meanings in different locations.’

A sign advocating “Peace in the Gulf” in the front lawn of a retired general
or decorated war veteran may provoke a different reaction than the same
sign in a 10-year-old child’s bedroom window or the same message on a
bumper sticker of a passing automobile. An espousal of socialism may
carry different implications when displayed on the grounds of a stately
mansion than when pasted on a factory wall or an ambulatory sandwich
board. (City of LaDue v. Gilleo, 1994, p. 56)

Although Stevens’ argument seems to value the public creation of
meaning, it does, in the end, follow the same logic as earlier First Amend-
ment reasoning. The public creation of meaning is valued not so much
for itself—for the public’s ability to exchange views and ideas—but
rather because it is directly related to the ability of individuals to express
themselves. As Stevens noted, “The elimination of a cheap and handy me-

®The sign said, “Say No to War in the Persian Gulf, Call Congress Now.”
“Interestingly, Justice Stevens argued that commercial signs might have lesser commu-
nicative importance (City of LaDue v. Gilleo, 1994, p. 56).



7. CONTROL OF MEANING IN THE PUBLIC SPHERE o7~ 127

dium of expression is especially apt to deter individuals from communi-
cating their views to the public . . .” (City of LaDue v. Gilleo, 1994, p. 56).

Today it seems that the Court has come to recognize the polysemic na-
ture of public expressive acts, but it is viewing that idea through the lens
of a First Amendment that values the individual rights of speakers more
than the public’s right to associate for the creation of meaning. The pub-
lic remains important not because it is the creator of meaning, but rather
because it is needed as a way to justify and legitimize existing freedoms of
expression. Freedom of expression is good, in the eyes of the Court, be-
cause it allows individuals to express themselves and it aids society’s need
for ideas. Citizens are seen as playing little role in the creation of mean-
ing. The public is either a group of people that might be energized by dan-
gerous ideas or an audience for individual speech. The flow of informa-
tion to the public sphere only goes one way. The public sphere is
portrayed as a passive receiver of information and not an active inter-
preter of meaning.

The Public Meaning of Religious Symbols

The placement of religious symbols on publicly owned property has long
occupied the decisions of the Court. Bringing together the speech and reli-
gion clauses of the First Amendment, the justices have tried to establish
when it is acceptable for these powerful symbols to be displayed in areas
such as public parks, public buildings, and on the premises of govern-
mental buildings. Through the years, the question that has occupied the
Court is whether a person who views the display will come away feeling
that, because of the placement of the symbol, the government has ex-
pressly endorsed that religious view. For example, the Court has held that
the placement of a Christmas tree and a menorah on the grounds of a
county courthouse is acceptable, but the placement of a creche (a repre-
sentation of the nativity of Jesus) on an inside grand staircase of a
county courthouse during the Christmas season is not. For at least a ma-
jority of the court, the placement of the creche signifies official endorse-
ment, whereas the menorah and the Christmas tree, placed side by side,
signify diversity. As Justice Harry Blackmun wrote, “No viewer could
reasonably think that (the créche) occupies this location without the sup-
port and approval of the government” (County of Allegheny v. ACLU,
1989, pp. 600-601).

Throughout these cases, justices have struggled with how to interpret
the public meaning of religious symbols. They struggle to acknowledge
that not all people view these symbols through the same lens, but yet
fight to establish a preferred meaning on which to set policy. The debate
is highlighted by looking at Capital Square Review and Advisory Board v.
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Pinette (1993), where various justices struggled to define the polysemic
nature of public meaning.

Under Ohio law, Capital Square in Columbus, Ohio, was a forum for
public discussion and activities. The Advisory Board was given authority
to regulate access to the square and required users to fill out an applica-
tion and meet several content-neutral criteria. In 1993, the Board rejected
the application of the Ku Klux Klan to place an unattended cross on the
grounds. A divided Court sided with the Klan.

Of central importance to most of the justices was how citizens might
interpret the placement of the cross, its meaning, and whether its place-
ment on the square would bring with it official governmental sanction.
Justice Scalia, writing for the majority, argued that because most citi-
zens realized that the square was open for public use, there was little if
any chance that people would associate the cross’ placement with gov-
ernment endorsement. He argued that precedent requires the Court to
rely on “the community” for the dominant interpretation, although
“outsiders” or uninformed members of the community might come to a
different interpretation. As Scalia wrote, “Erroneous conclusions do not
count” (Capital Square Review and Advisory Board v. Pinette, 1993, p.
765). Scalia built off of and set a dominant interpretation. If a citizen
comes to the conclusion that government has endorsed the placement of
the cross, Scalia labeled that an erroneous interpretation. Only evidence
of direct government preference would raise constitutional questions.
For Scalia, there was no governmental intent to endorse a particular
form of religion, therefore it is unreasonable for citizens to come to such
a conclusion.

Justice Sandra Day O’Connor, concurring with the decision but for
different reasons, departed from Scalia’s rejection of erroneous interpre-
tation. For O’Connor, if a “reasonable observer would view a government
practice as endorsing religion, I believe that it is our duty to hold the
practice invalid” (Capital Square Review and Advisory Board v. Pinette,
1993, p. 765). She argued that her idea of a reasonable observer is less tied
to individual interpretation and more linked to the idea of community or
collective social judgment (Capital Square Review and Advisory Board v.
Pinette, 1993, p. 780). She denied, however, that she is empowering ma-
jority views:

There is always someone who, with a particular quantum of knowledge,
reasonably might perceive a particular action as an endorsement of reli-
gion. A State has not made religion relevant to standing in the political
community simply because a particular viewer of a display might feel
uncomfortable. (Capital Square Review and Advisory Board v. Pinette, 1993,
p. 780)
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O’Connor agreed with the majority decision in this case, but not be-
cause of a lack of government intent. Rather, she believed that no reason-
able observer can come away with an interpretation that would endorse
state sanctions. She admitted she is troubled that the cross is the only dis-
play on the square, and for that reason she endorsed adding a disclaimer
to the display—an action that Scalia soundly rejected.!®

The complexity of interpreting symbols was not lost on the Court.
Justice Clarence Thomas, voting with the majority, argued that the
cross, as used by the Klan, was a political, racist symbol, rather than a re-
ligious symbol. He noted, “The Klan has appropriated one of the most sa-
cred religious symbols as a symbol of hate” (Capital Square Review and
Advisory Board v. Pinette, 1993, p. 771). However, he left little indication
of how such a conclusion might influence his decision.

In dissent, Justice Stevens noted the complexity of determining the
meaning of the cross. Although the meanings may vary, Stevens was
willing to take a stand against any government endorsement of religion.
He rejected O’Connor’s argument about differing correct interpretations.
Instead, he called on interpretations to be “objectively reasonable,” add-
ing, “A person who views an exotic cow at the zoo as a symbol of the
Government’s approval of the Hindu religion cannot survive this test”
(Capital Square Review and Advisory Board v. Pinette, 1993, p. 800).

He went on to argue that any reasonable observer, seeing an unat-
tended symbol in front of a capital building, would assume the govern-
ment “has sponsored and facilitated its message” (Capital Square Review
and Advisory Board v. Pinette, 1993, pp. 801-802). The placement of a
United Way thermometer and the booths of artisans during a craft show
carry equal governmental support, Stevens argued. It was not the cross
that produced the controversy, but where the cross was placed. For
Stevens, that demonstrates perceived government involvement, and only
one meaning can be derived from the placement of the cross (Capital
Square Review and Advisory Board v. Pinette, 1993, pp. 811-812).

The debate among the justices in this case demonstrates the increasing
difficulty they have wrestling with the complexity of meaning. The ma-
jority of the Court acknowledge that there is something they need to take
into account beyond the intent of the communicator, yet they recognize
that, in the end, they fall back on the establishment of a dominant mean-
ing on which to base law. Members of the Court disagree about what

1%Scalia noted that, to be of much help, a sign clarifying the intent of the display would
have had to be of sufficient size to make it accessible to passersby. He argued that such rules
open up the possibility of allowing government to determine whether signs are large
enough for citizens to see them. He noted, “Our Religion Clause jurisprudence is complex
enough without the addition of this highly litigable feature” (Capital Square Review and Ad-
visory Board v. Pinette, 1993, p. 769).
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that meaning is and how it is established. What they refuse to accept is
that the Klan’s cross means different things to different people and view-
point diversity is acceptable in a democratic society. The Court focuses on
the establishment of meaning and ignores the public process of meaning
creation that is vital to a participatory democracy.

MEANING, ACTIVE CITIZENSHIP,
AND MANAGEMENT

The cases involving dissent during times of war and the meaning of reli-
gious symbols demonstrate not only how justices have struggled to in-
terpret the meaning of public expressive acts, but also show how the in-
terpretation of meaning is used to manage the public sphere. In the war
cases, the court establishes a dominant meaning of an expressive act and
attempts to hide that establishment behind some objective methodology.
As we have seen, the Court has increasingly recognized the importance of
context in the establishment of meaning, but has failed to recognize that
the public plays any role other than that of a passive spectator in the es-
tablishment of that meaning. The Court fails to break free of liberal con-
straints, tentatively recognizing the polysemic nature of expressive acts,
but turning that into a justification for greater individual freedom. In im-
portant ways, the Court adopts and adapts to the challenge put forth by
cultural studies by putting forward a new understanding of meaning—
one that finds a way to acknowledge the openness of meaning while still
protecting the Court’s institutional role in the establishment of meaning.

In First Amendment jurisprudence, intent plays a critical role in the
discovery of meaning. Through the attempt to discover the original in-
tent of a speaker, a text, or an act, law seeks to fix the meaning of public
expressive acts in space and time. The search for original intent is an au-
thoritative action that is often used to block challenges and to claim a
higher status for an idea. The interpretation is no longer just the opinion
of one isolated individual, but rather an agreed-on meaning that has his-
torical and cultural power.

This becomes apparent in the writings of Justice Scalia. He recognized
that the discovery of meaning is difficult, if not impossible, and that
judges need to be cautious. As can be seen from Scalia’s comments, if we
begin from the idea that intent can be fixed in time and space, the discov-
ery of that intent becomes a question of finding the proper methodology.
More than anything else, the search for original intent makes the individ-
ual speaker or text the focus of attention, rather than the public sphere.

Recent free speech doctrine puts the control of meaning either securely
in the hands of the creator or speaker (or, perhaps more accurately, in the



7. CONTROL OF MEANING IN THE PUBLIC SPHERE 7~ 131

hands of the owner). The meaning of a public event, such as a parade or
public demonstration, is what the speaker or owner intends it to be. So
for Scalia, a cross placed in front of a state capital can only be interpreted
as state endorsement of religion through an erroneous interpretation—
the state did not intend that meaning. Applied in this fashion, free speech
doctrine endorses an authoritarian approach to the establishment of
meaning.

Justice Scalia’s opinion in Capital Square, as well as comments from
dissenting justices, demonstrate that the intent of the speaker is far more
important to the Court than how members of the public might interpret
such symbols. It is entirely possible that citizens might see no connection
between the placement of the cross and government endorsement of a re-
ligious view, as Scalia argued. However, Scalia had little evidence to make
such a determination and, for that matter, neither do the other justices
who make assumptions about what reasonable observers might think.
The important point, however, is not that either view is right or wrong.
Rather it is that, by making judgments about what the dominant mean-
ing is, the Court is cutting off the discursive opportunities for the public.
By building its decisions around the assumption that the establishment
of a dominant meaning is necessary in order to set public policy, it limits
the discursive opportunity for citizens to wrestle with what these sym-
bols mean—to engage in what some might call public work (Boyte & Kari,
1990). It assumes that citizens are passive spectators to democracy, wait-
ing for a dominant institution to tell them what a public expressive act
means, how it fits into our constitutional scheme, and how they are to
relate to and understand it.

The control of meaning then allows the Court to maintain its legiti-
macy as a major cultural force, but it also helps the Court manage public
life. As we have seen, in different political periods that management al-
lows different levels of protection for individual expression, but the Court
is consistent in its refusal to recognize the value of the public creation of
meaning. The Court, and liberal theorists in general, have tended to over-
value individual freedom and idealize the marketplace (Jensen, 1998).
Although liberalism’s ideas of individual freedom and the marketplace of
ideas emerged separately, and exist in an uneasy tension, they are none-
theless influential. The merging of liberal thought and the marketplace
creates an instrumental approach to freedom of expression. Liberal the-
ory, with its connections to the marketplace metaphor, creates avenues
in which individuals are to fight to achieve expressive victory. Free speech
in our modern understanding of the concept deemphasizes the exchange
of ideas and emphasizes individual expression and winning the debate in
the marketplace of ideas. The goal is not understanding, but instead win-
ning. The power of this instrumental understanding of free speech is il-
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lustrated in numerous writings by free speech proponents—from John
Milton’s (1918) famous phrase, “Who ever knew truth put to the worse
in a free and open encounter?” (p. 58), to Holmes’ classic articulation of
the marketplace of ideas, “The best test of truth is the power of the
thought to get itself accepted in the competition of the market” (Abrams
v. U.S., 1919, p. 22). The marketplace in liberal free speech thought is not
a place where ideas are exchanged for the sake of deliberation and the cre-
ation of meaning, but a place to find a way to ensure that an idea be-
comes dominant.

This becomes obvious when analyzing the ideas that underlie Holmes’
vision of a marketplace and its role in democratic life. Seeing combina-
tions as a fact of modern life, he attempted to create the space for combi-
nations (be they workers or business) to establish what would pass as
truth. Holmes was content to allow the status quo to dominate and de-
termine what was considered true. Thus, in his Abrams decision, he
granted protection to the protesters only because there is little threat that
they would achieve their objectives. In Holmes” world, the marketplace of
ideas does not serve a discursive function, but rather helps establish order
in the chaotic world of democratic life.

Creating an Active Public Sphere

Public meaning is discursively redeemed and does not exist solely in the
creator’s intent, but in complex linguistic, symbolic, and cultural rela-
tionships. The key to creating that ethical discourse is allowing all citi-
zens who want to participate to do so. Although the purpose of this
chapter is not to fully articulate a theory of the First Amendment, the
cases examined here lead to some tentative ideas.

If we recognize that the creation of meaning is a process, the focus of
protection changes. Protection is no longer predicated on the intentions or
clarity of the individual speaker, but on the creation of meaning through
the interaction of the speaker and audience. Public areas—including those
that are government owned and those that are privately owned, but gen-
erally open to the public—need to be regulated to promote discursive
principles. In government-owned fora, where courts have looked at the
traditional use of property and/or examined the rules that have been put
in place to govern speech at those locations (Kalven, 1965; Post, 1995), a
more functional approach is required. Cohen (1993) suggested that free
speech theory should include the “presumption that any location with
dense public interaction ought to be treated as a public forum that must
be kept open to the public” (p. 49). Allowing access to public facilities or
facilities that have been made public does not give speakers the right to
interfere with, disrupt, or block another speaker’s expressive activity. To



7. CONTROL OF MEANING IN THE PUBLIC SPHERE 7~ 133

allow speakers to do so would be to allow coercion to enter the public
sphere. The idea is to create opportunities for citizens to speak, not ensure
effective discourse; it merely allows speakers to enter the public sphere
and use it for discursive purposes and, more important, provide opportu-
nities for citizens to be actively involved in the creation of meaning.

In addition to access issues, freedom of association is vital to the public
creation of meaning. Although association is not a recognized constitu-
tional right, the U.S. Supreme Court has been protecting associational
rights for a long time. Not surprisingly, however, the Court has tended
to see freedom of association through a liberal framework that is not
protective of the public sphere’s discursive rights. Generally speaking,
there are two ways that the Supreme Court justifies freedom of associa-
tion. The first is linked to the idea that freedom of association is an indi-
vidual right. It allows the individual to come together with other mem-
bers of society to give that citizen a stronger voice in democracy. As
Justice William Brennan once wrote,

[TThe constitutional shelter afforded such relationships reflects the realiza-
tion that individuals draw much of their emotional enrichment from close
ties with others. Protecting these relationships from unwarranted state in-
terference therefore safeguards the ability independently to define one’s
identity that is central to any concept of liberty. (Roberts v. United States
Jaycees, 1984, p. 619)

Brennan saw freedom of association not as an intrinsic discursive right,
but an instrumental right that serves the free speech needs of individuals
(Roberts v. United States Jaycees, 1984).

The second way the Court has justified freedom of association stems
from the perceived need to protect organizational autonomy. In this line
of reasoning, association is important less as a way to protect individual
freedoms and more as a way to allow organizations to exist absent gov-
ernmental interference. As Chief Justice William Rehnquist put it in de-
fending the right of the Boy Scouts of America to exclude homosexuals,
the right of association is “crucial in preventing the majority from im-
posing its views on groups that would rather express other, perhaps un-
popular ideas” (Boy Scouts of America v. Dale, 2000, p. 647). In that view,
it is not the right of individual members to express themselves that is
paramount, but rather the right of the organization’s official position to
dominate. Today, the Court seems to have moved away from viewing
freedom of association as an individual right and more toward the idea
that it is an organizational right (Farber, 2001).

Both interpretations fail to aid in the formation of a discursive public
because of their emphasis on autonomy, rather than the creation of com-
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munity. There is no doubt that the ability to protect the right of individ-
uals to join associations is important to democracy, as well as the right of
associations to be free from government-sanctioned beliefs. It is through
those associations that public life is often played out. However, too much
associational freedom—either for individuals or organizations—is bad for
democracy. It fragments society, creating private interest groups that of-
ten tend to speak only to themselves. Associations are not simply about
communicating within groups, but rather communicating among
groups. One of the dangers to public life is that as the public sphere splin-
ters into discrete associations, it loses its vitality. Therefore, how the Su-
preme Court has chosen to look at associations merely reflects different
sides of the same coin. Both have direct connections to liberal ideas of free
speech and association. However, Justice Rehnquist’s ideas seem to more
directly reflect the growing expansion of corporate rights. The disagree-
ment between Brennan and Rehnquist is not over the role that associa-
tions play in a democratic society, but rather over who gets to control the
meaning of an association. Brennan would allow individuals to control
the meaning, whereas Rehnquist would allow the organization to make
that determination. The Court fails to recognize that the democratic
value of associations is not granting freedom to simply create an associa-
tion or control meaning, but rather the freedom to use the association to
communicate ideas or thoughts to other members of society. The value
of associations is the role they play in the creation of public meaning.

CONCLUSION

I have argued that the Court, through its construction and use of the
meaning of public expressive acts, has a direct impact on limiting the role
citizens play in democracy. As I have suggested, the Court needs to recog-
nize that democratic structures should value not just the ability of citi-
zens to speak as individuals, but also opportunities to come together and
grapple with the meaning of public acts. The lack of respect for public
meaning making by the Court serves not only to disempower the public
sphere, but to manage public life. By limiting the ideas that are put into
the public sphere, the ability of citizens to come together to discuss those
ideas, and the possibility that alternative frameworks might be created
from that discussion, the Court maintains the status quo. As Delgado
(1989) noted, alternative interpretations of public events is one way that
disempowered groups are able to promote change in a democratic soci-
ety. The Court too often discourages those alternative interpretations.

Of course it can be argued that the Court’s management of public life
is functional for democratic society. It makes for a more efficient, orderly
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society, which undoubtedly is an important role for law. More impor-
tant, the Court’s use of meaning also supports the modern understand-
ing of democratic life in the United States, which Bachrach (1967) re-
ferred to as the theory of democratic elitism where “the masses are
inherently incompetent” and citizens are “unruly creatures possessing an
insatiable proclivity to undermine both culture and society” (p. 2). Elitist
theories of democracy justify the Court’s need to fix meaning and control
public life. Working off of a different theory of democracy—one that val-
ues citizen activism and the Court’s role in promoting that activism—we
can find support for valuing the formation of alternative interpretations
of public expressive acts.

Does such a view of democracy require the Court to surrender all at-
tempts at the discovery of meaning? Obviously not. Interpretation, espe-
cially of the Constitution and legislation, is an important role of the
Court. That does not mean, however, that the justices cannot recognize
the complexity of meaning creation and work to protect the public space
that would aid citizens in the creation of meaning. As argued in this
chapter, the Court has used the question of meaning as a way to main-
tain order and protect the individual rights of those people with whom
the justices agree. One solution to the problem facing the Court is to take
the process of meaning creation and alternative interpretations of expres-
sive acts seriously. Although this chapter does not attempt to detail a
new theory of the First Amendment, such a solution might take the
Court in new directions. It would protect discourse in venues open to
public use, value association and assembly, not allow a speaker’s intent
to determine meaning, and examine how people have reacted to expres-
sive acts. Although the establishment of meaning allows the political
views of justices to dominate, a focus on the process of meaning-making
might encourage more diverse interpretations and empower citizens.

In these cases, the Court is called on to walk a fine line between aiding
an orderly society and creating meaning in a dynamic society. Meaning
has come to serve the needs of that orderly society. The Court too often
uses meaning as a way to quell disagreement and dissent, failing to rec-
ognize the value of discourse about the meaning of symbols in aiding
the orderly transition of society. By protecting the process, the Court
might aid the transition to a more democratic society and a more active
public sphere.
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Introductory Comments
to Chapter 8

Sandra Braman'
University of Wisconsin-Milwaukee

Every aspect of research design needs serious attention if the results are to
be valid, reliable, and actually useful. Some facets of the research process,
such as choosing a case or a sample, regularly receive a lot of attention,
even though these familiar problems only become more complex with
experience.”> Some researchers habitually rely on analytical concepts de-
veloped by others as if the mere fact of prior use were sufficient evidence
that the concepts were theoretically sound, appropriately operation-
alized, and valid for the problem at hand. Those with more sophistication
offer full explication of key analytical concepts—a process both described
and modeled by the late Steven Chaffee (1991) in his excellent—but out-
of-print—book, Explication. Even those who explicate concepts, however,
may assume that the subject matter of their research does not need the
same treatment, as if it were obvious. In some cases this may be so, or be-
comes so following a literature review discussing the subject of the re-
search prior to a discussion of the methods used, but in other areas it is
not. The research subject of information policy is a premiere example of a
research subject that does not have a clear identity unless the explication
task is specifically taken up.

Information and Socioeconomic Class in U.S. Constitutional Law” originally appeared,
without this introduction, in Journal of Communication (1989), 39, 163-179.

*Charles C. Ragin and Howard S. Becker (1992) valuably edited an entire book on the
problem of how to select and define a case (What Is a Case? Exploring the Foundations of Social
Inquiry). Becker (1997) provided a service through ruminations on his research experience,
revealing that any aspect of research methods that may seem obvious is not.
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At the time that “Information and Socioeconomic Class in U.S. Consti-
tutional Law” was written, in the mid-1980s, many people had recog-
nized that existing legal and economic categories were no longer suffi-
cient for analyzing the social change resulting from the use of digital
information technologies. Scholars, theorists, and policy analysts were
beginning to devote significant time and effort to thinking through what
to do about that, and this journal article—which presented part of the
theoretical framework for my 1988 dissertation on treatment of infor-
mation policy in U.S. Supreme Court decisions (Braman, 1988)—was a
contribution to that endeavor. “Information and Socioeconomic Class in
U.S. Constitutional Law,” the article republished here, responds to the
question persistently and importantly asked by my doctoral advisor,
Donald M. Gillmor, regarding what I meant by information policy. To
answer that question, I needed to explicate the research subject itself. The
result was a methodological innovation: defining the research subject of
information policy as all law and regulation that pertains to the informa-
tion production chain of information creation, processing, flows, and
use.

I have used this approach to define information policy ever since, in
studies of that realm of law and regulation as it appears in domains as di-
verse as international trade (Braman, 1990), arms control agreements
(Braman, 1991), internet policy (Braman, 1995b), and on. Experience us-
ing this methodological innovation in research involving a wide range of
policy arenas and materials deepened my understanding of the nature of
the problem to be addressed and led to further refinements of the ap-
proach. Today, I view use of the information production chain as a heu-
ristic for identifying what is information policy and what is not as the
first stage in a definitional process that must suffice not only for bound-
ing the domain, but also for guiding analysis and producing outcomes
that are useful for working policymakers who still must continue to op-
erate within the terms of what we now call legacy law. A full discussion
of this multistage process, including examination of alternative ap-
proaches to the same problem, can be found elsewhere (Braman, 2004a,
2004b).

Besides providing an answer to my doctoral advisor, this methodolog-
ical innovation has been extremely important theoretically. It brought
under one analytical umbrella different versions of the same question
from disparate areas of the law as traditionally categorized. The question
of the privately owned interface with a public communication system,
for example, has a legal history both in constitutional law (where it is
raised by conflicts over the mailbox) and regulatory law (where it is
raised by contention over the telephone and other “customer premises
equipment” [CPE]). During the period in which the article republished
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here was written, there were extensive discussions of this problem in
both constitutional law (including by the Supreme Court) and regulatory
law (by the Federal Communications Commission [FCC]). However, be-
cause those analyses were siloed by legal category, neither conversation
referenced the other. The consequence: Neither decision-making arena
had access to all of the rich conceptualization and types of evidence avail-
able, and inconsistencies in the law remain. The approach to defining in-
formation policy described here cuts across preexisting categorizations of
the law (and of the economy) to identify common questions for common
analytical treatment irrespective of where they arise.

In “Information and Socioeconomic Class in U.S. Constitutional Law,”
this methodological innovation was described very briefly:

The notion of an “information production chain” described by Machlup
and Boulding can be adapted and used to define the domain as including
those policies that apply to any stage of a chain that includes information
creation (creation, generation, and collection), processing (algorithmic and
cognitive), storage, transportation, distribution, destruction, and seeking.
The all-inclusiveness of this approach permits identification of information
policy irrespective of body of law as traditionally defined. This approach
also permits exclusion of certain types of information, actors, or processing
from some or all steps of the chain in response to cultural, aesthetic, relig-
ious, or political concerns. (Braman, 1989, p. 163)

Here I offer more detail, beginning with a look at just why the innovation
was necessary in the first place.

THE DEFINITIONAL PROBLEM

When the Constitution and Bill of Rights were written, legal principles
were established to ensure that citizens would be able to communicate
orally and in print with each other and with their government about po-
litical matters. It was recognized that content had to be distributed as
well as produced, so both the synchronous and co-present sharing of
ideas through assembly and asynchronous and distributed communica-
tion through publishing and the postal system were constitutionally
protected.? To meaningfully discuss the constitution of society, citizens
need access to information and freedom to form their own opinions on

*The First Amendment protects assembly and the Postal Provision of the Constitution
(Article 1, Section 8, Clause 7) established a postal service in order to provide universal ac-
cess to the kind of distributed communication system considered critically necessary for the
functioning of a democracy.
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the basis of that information; thus, both of these were also protected.*
The First Amendment also ensured that ideas could be shared with those
in a position to make change.®

These were important and broad principles, but the society within
which they were and are to be implemented has become ever more com-
plicated. Technological innovation created truly mass media, expanding
the set of regulatory subjects and adding issues raised by interactions
among media. It was only about the time the first regulatory systems
were being put in place for electronic media—in the 1920s—that the
word media came into use (Oxford English Dictionary, 1989). Innovation
continued to transform the fundamental nature of the technologies in-
volved and the extent to which society is reliant on those technologies.
The directly communicative functions of the media became a relatively
small proportion of the overall role of information technologies in soci-
ety. The distinction between public and private communicative contexts
has become one of choice and will, rather than ownership, control, and
history of use. Clearly both nonpolitical content and the infrastructure
that carries it can have structural, or constitutive, impact.

Over time the law, too, became more highly articulated. Interpretation
of constitutional law for the mediated environment identified a number
of dimensions along which rights and responsibilities were differentiated:
context (public vs. private); content (political vs. economic vs. cultural vs.
personal); genre (fact vs. fiction, fact vs. opinion, news vs. history); speak-
ers (public vs. private, and individual vs. corporate vs. governmental); re-
ceivers (voluntary vs. involuntary, adult vs. minor, and competent adult
vs. incompetent adult); and political condition (war vs. peace, elections vs.
between elections). It became deeply intertwined with—and often indis-
tinguishable from—other policy issue areas, such as policy that dealt
specifically with the development of new information and information
architectures (sometimes called information policy), on the one hand, and
technology policy, on the other hand. Both civil liberties and economic de-
velopment were and are at stake.

All of these factors together confounded the question of just what we
meant by information policy. A detailed look at these factors reveals that

*The principle of open government was established in a general way in the Constitution
in Article 1, Section 5, which mandates that Congress report to the public on its activities
through a journal, and in Article 2, Section 3, which requires the president to provide Con-
gress with information regarding the conditions of the country. The principle that individu-
als and groups have the right to form their own ideas and opinions is included in the First
Amendment protection of opinion and indirectly in the “mission statement” that introduces
the Constitution.

The right to seek change in the governance system is protected via inclusion of the right
to petition the government in the First Amendment, as well as via the vote.
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they fall into several classes of problems, including those raised by tech-
nologies, practices, the policymaking process, and characteristics of com-
munication, information, and culture as a specific issue area. Many of
these developments are now familiar to those who study law and regula-
tion for information, communication, and culture, but it is worth re-
viewing them here from the perspective of how they affect the problem
of defining the research subject.

Technology-Based Problems

The phrase “the convergence of technologies” conflates several analytical
issues. New information technologies are qualitatively different from
those with which communication policy has historically dealt; blur me-
dium, genre, function and industry; are ubiquitously embedded in the
objects of our material world; and replace slow-changing structuration
processes with more rapid processes best described as flexible.

From Technology to Meta-Technology. The law has not historically
distinguished among tools, technologies, and meta-technologies, although
these differ along dimensions of legal importance.

1. Tools can be made and used by individuals working alone and make
it possible to process matter or energy in single steps. The use of tools
characterized the premodern era. Because communication is an inher-
ently social act, it may only be when marks are made for the purposes of
reminding oneself of something that it can be said there are communica-
tion tools.

2. Technologies are social in their making and use; that is, they require
a number of people to work together. They make it possible to link sev-
eral processing steps together in the course of transforming matter or en-
ergy, but for each technology there is only one sequence in which those
steps can be taken, only one or a few types of materials that can be proc-
essed, and only one or a few types of outcomes that can be produced. The
shift from tools to technologies made industrialization possible, and the
use of technologies thus characterizes the modern period. The printing
press and the radio are examples of communication technologies.

3. Meta-technologies vastly expand the degrees of freedom with which
humans can act in the social and material worlds. Meta-technologies en-
able long processing chains, and there is great flexibility in the number of
steps and the sequence with which they are undertaken. Meta-tech-
nologies can process an ever-expanding range of types of inputs and can
produce an essentially infinite range of outputs. They are social, but en-
able solo activity within the socially produced network. Their use charac-



144 +—»~ BRAMAN

terizes the postmodern world. Meta-technologies are always informa-
tional, and the internet is a premiere example of a meta-technology used
for communication purposes.

The shift from technologies to meta-technologies affects the scope and
scale of the policy subject, as when national law must cope with global
media. A vastly expanded range of alternative outcomes must be consid-
ered in the course of policy analysis; the cost of failing to do so was dem-
onstrated by the appearance of the new vulnerabilities and liability issues
referred to as the potential for information warfare, hacking, and crack-
ing made possible as a result of government funded software research
and development. Meta-technologies also involve a causal chain that is
potentially much longer and more variable than those with which policy
analysis has historically dealt, requiring the development of both new
policy tools and new methods for policy analysis. Policymakers are most
comfortable making law when they feel they understand what it is that
is being regulated, but we are still just learning about the effects of the
use of meta-technologies.

Convergence of Communication Styles. Media have been distin-
guished from each other in the past by the number of message receivers
(one, a few, or many); by the nature of interactivity, if any, between
sender and receiver; and by the difference between synchronicity and
asynchronicity. These dimensions together may be described as a matter
of style.

In the past, specific media were characterized by a particular style of
communication. Over-the-air (broadcast) TV is mass communication,
from one to many; it does not permit direct interactivity between viewers
and programming; and it is experienced by its entire audience at the same
time, synchronously. Telephony, in contrast, is predominantly person to
person (one to one), is by definition interactive, and is synchronous. Per-
sonal letter writing is one to one and interactive, but asynchronous.

The internet, however, blends communicative styles in all three di-
mensions. During a single session, a user may communicate with a sin-
gle person, small groups, or the public en masse, often fluidly switching
back and forth among the three. Similarly, one-way and interactive com-
munications, both synchronous and asynchronous, can be mixed within
single sessions of activity.

This blending of communication styles is problematic for defining the
research subject because point-to-point communication with a single re-
ceiver can no longer be excluded from discussions of media law. Also, un-
der current law, several different regulatory approaches, each with its
own assignation of rights and responsibilities, can concurrently apply to
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a single communicative act or message. Interactivity must be included
because it has been deemed constitutionally worthy of protection because
of the way in which it changes a discourse and the nature of information
exchanged (Kleindienst v. Mandel, 1972).

Blurring of Medium, Function, and Industry. The convergence of
technologies confounds any expectation that particular media, functions,
and industries will map onto each other. Such expectations were always
unrealistic because there has been experimental and often significant use
of every medium to fill every possible type of social function. (The tele-
phone, for example, has been used as a mass news medium and for cul-
tural gatherings in both Europe and the United States.) In the current en-
vironment, however, shifts in the location and form of specific social
functions that once unfolded across time and place now regularly take
place. This confounds efforts to apply law and regulation that are indus-
try-specific as well as efforts to use law and regulation (largely but not
exclusively via antitrust law) to keep industries separate from each other.
It disrupts habits of policy analysis because typically such techniques are
based on assumptions about the social functions to be served by particu-
lar media industries. The economics of each of the industries involved be-
come altered, further disturbing habitual analytical assumptions.

Ubiquitous Embedded Computing. We are accustomed to treating
the media as an identifiable set of objects in which communicative capac-
ity can be found and which serve only communicative functions, distinct
from other objects and from ourselves. Increasingly, however, informa-
tion technologies are ubiquitously embedded throughout the material
world in familiar objects such as cars, refrigerators, stoplights, and pa-
per. And while, at the moment, such technologies are embedded in hu-
mans only at the margins—by scientists experimenting with connecting
computer chips to neurons, artists treating their bodies as electronic art
media, and penal systems taking advantage of new ways of tracking and
restricting those who have broken the law—it is likely that in the future
information technologies will also be ubiquitously embedded in plant,
animal, and human organisms as well. This change presents a conceptual
and operational challenge to those making, implementing, and interpret-
ing media law.

The Media and Flexible Structuration. Constitutive processes in-
volve structuration, the interaction between structure and agency, with
the latter defined as the ability to effectively act on the basis of one’s own
intention (Giddens, 1986). From this perspective, constitutional
protections for the media are intended to ensure that individuals have the



146 ~»- BRAMAN

communicative agency necessary to affect governance. Of course, in the
late 18th and early 19th centuries the nation-state was not the only
source of structural power because religious institutions retained a great
deal of power, explicitly acknowledged in the U.S. Constitution when it is
relegated to the private sphere. Agency through physical power has al-
ways been available, and, as Boulding (1971) noted decades ago, social
norms and perceptual frames are also important. In the terms of political
science, these distinct forces are referred to as instrumental power (the abil-
ity to affect behavior through physical action), structural power (the abil-
ity to affect behavior through the design of institutions and rules), and
symbolic power (the ability to affect behavior through shaping perceptions
and modes of thought). With informational meta-technologies, a fourth
form of power has become important. Informational power affects behav-
ior through manipulation of the informational bases of instrumental,
structural, and symbolic forms of power (Braman, 1995a).

Among the effects of informational power is a blurring of the distinc-
tion between agency and structure because informational structure itself
becomes agency. Legal analysis of the effects of computer code (Lessig,
1999) and revision of the Standard Industrial Classification [SIC] codes
used as the basis of economic analysis into the North American Industrial
Classification System [NAICS] to take new features of the information
economy into account demonstrate governmental acknowledgment of
the importance of informational power. Breaking down the distinction
between structure and agency makes structuration processes far more
flexible; the result is that the policy subject is in a sense dissolved, and
modes of causality become more complex.

Law and regulation are always based on at least implicit assumptions
about causality as direct, discernible, affected by relatively few interven-
ing variables, occurring via single or few causal steps, and effected by
identifiable agents. United States communication policy of the 18th and
19th centuries constrained and used symbolic power. During the late
19th and 20th centuries, the development of antitrust law manifested the
addition of structural power to the subjects of pertinent policy and the
repertoire of tools used to protect individual agency in the face of the na-
tion-state and large corporations. Today, it must adapt to the realities of
informational power: There are agents that have not been recognized as
such by the law, or there may be no identifiable agents at all. Causality
may be indirect, indiscernible, affected by multiple intervening variables,
and involve causal chains that are beyond analytical reach. These changes
in the nature of agency and causality are evident in practice-based prob-
lems faced by those seeking to define the research subject when they ex-
amine issues raised by law and regulation that deal with information,
communication, and culture.
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Practice-Based Problems

Contemporary media practices make the problem of identifying the re-
search subject more difficult because there is constant innovation, genres
are blurred, players have multiplied, and policy subjects are now often
networked rather than autonomous entities.

Constant Innovation. Information and communication products,
services, and organizational forms all continue to evolve. Examples of in-
novation in practice include the increasingly popular habit of changing
web page design in response to the number of reader hits per article and
the gatekeeper-free broadcasting of news stories and documentaries by
independent media groups such as IndyMedia, which are easily accessible
on the web. Service innovations include individually designed content and
the use of intelligent agents for information seeking and delivery. Institu-
tional and industry innovations appear when newspapers start acting
like ISPs, news-oriented organizations turn to entertainment, and firms
in professional service industries such as the law start contracting out
printing services. These changes problematize the definition of the re-
search subject because historically distinct products, services, and indus-
tries were treated differentially under the law. The process of adapting
statutory and regulatory law to reflect the categories of the new classifi-
cation system, which came into use only at the close of the 20th century,
has not vet begun.

Blurring of Genres. Genre distinctions in constitutional law—such
as those fact and fiction, fact and opinion, and news and history—are
fundamental to the analysis of law dealing with such matters as libel, ad-
vertising regulation, and postal rates. The blurring of genre thus adds
conceptual problems to legal analysis. We continue to struggle with the
application of standards of facticity that are important from the perspec-
tive of libel and fraud, docudrama, and infotainment. The long-standing
distinction among history, fiction, and news based on a combination of
facticity and the currency of information supported differential pricing of
information distribution via the post office—but is only one of the ap-
proaches to differential pricing of web-based information, and it is being
used in a de facto rather than a de jure way.

Tactical Media. Tactical media practitioners work with the possibil-
ities unleashed by the interchangeability of structure and agency. Al-
though mainstream and alternative media have historically used content
to engage in political battles, the tactical media movement launched in
the 1990s spurns struggles over content as a losing battle. Instead, these
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journalists/artists/activists take seriously Marshall McLuhan’s insight
that the medium is the message and have turned, instead, to manipula-
tion of information production, processing, and delivery systems. The
goal is to alter the semiotic and electronic realities within which media
operate—an exercise of informational power. Tactical media practitioners
combine news and political commentary with art. Consumption, aes-
thetics, and humor are viewed as opportunities to enact power, often
most successful in stand-alone events rather than the persuasive cam-
paigns to which we have become accustomed. Restricting the pertinent
policy domain to law and policy focused on content are inadequate in the
face of tactical media. Rather, tactical media practitioners see their work
as pre-policy, acknowledging that what they do is stimulate legal innova-
tion (Critical Art Ensemble, 2001).

Everyone’s a Player. In the pre-digital era, most pertinent areas of
law and regulation affected professional communicators almost exclu-
sively; libel law and problems of copyright infringement are good exam-
ples. In the electronic environment, however, everyone who communi-
cates runs the danger of bumping into the same legal and regulatory
issues, even when individuals perceive themselves to be involved solely in
interpersonal communication. Traditional approaches to defining the re-
search subject that orient toward professional communications and es-
tablished media organizations must be reconsidered in this context.

Antitrust in a Network Society. Antitrust law has been used
heavily since the late 19th century to restrain firms in the media and tele-
communications industries. Indeed, much of the current shape of the
telecommunications industry still reflects antitrust decisions made in
1913 and 1956 (Kellogg, Thorne, & Huber, 1992). Intertwined owner-
ship of the infrastructure and the multidimensional networking of firms,
however, can make it difficult to treat firms as distinct and autonomous
units for the purposes of antitrust law. Constant innovation, the empha-
sis on services rather than goods, and the interchangeability of goods and
services make it difficult to conduct antitrust analysis of products; glob-
alization makes it difficult to conduct antitrust analysis of markets.

Policy Process-Based Problems

Some of the problems in defining media policy today derive from the na-
ture of policymaking, such as the tension between incremental and radi-
cal change, the importance of latent as well as manifest policy, invisibil-
ity, policy interdependence and precession, and relationships between
public policy and other types of influential decision making.
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Transition Policy. Policy change can be radical, such as when an en-
tire body of existing law is abandoned in favor of building anew from
scratch during revolutionary periods, or incremental—in a series of small
evolutionary steps. Incremental policymaking is necessary for working
decision makers in both the public and private sectors who must operate
within existing law under severe time and resource constraints. Too,
there is always a lag between the development of new ideas about and
knowledge of social circumstances and their application in arenas as de-
tailed and complex as the law—a lag reinforced by reliance on precedent.
Nor is it possible to understand all of the effects of new technologies in
their entirety immediately. After all, it took about 500 years to begin to
fully comprehend the effects of the printing press (Eisenstein, 1979).
Those who analyze, make, and implement information policy today face
the problem of trying to achieve incremental legal change during a period
of revolutionary change in the policy subject.

Latent and Manifest Policy. Not everything that falls within the
domain of information policy is labeled as such. Thus, borrowing from
the late Robert K. Merton (1955, 1981), it is useful to distinguish between
media policy that is manifest—clearly directed at what has traditionally
been understood as the mass media—and that which is latent. The gen-
eral notion of latent policy first appeared in the 1920s (Cardozo, 1921)
and has since gained currency in fields ranging from technology policy
(Lambright, 1976) to political science (Skocpol, 1985). Latent policy in-
cludes that which is created as a side effect of decisions aimed at other
subjects, such as when Securities and Exchange Commission (SEC) regu-
lation of the financial markets mandates the distribution of particular
types of information. It can develop when its subject matter is catego-
rized under other names, as in the “confidence- and security-building
measures” (CSBMs) incorporated into arms control treaties of the 1980s
and 1990s that required specific types of information exchange in sup-
port of foreign policy. Latent policy can also appear synergistically when
policies from a variety of decision-making arenas interact to produce
something quite different in combination, as when the use of alternative
dispute resolution systems to reduce the burden on the courts results in a
loss of public access to the kinds of information about conflict resolution
the Constitution recognized as so essential to a democracy. The effects of
latent policy can be direct. Its importance adds to the definitional task by
requiring inclusion within the boundaries of the field those matters that
have not habitually been assumed to fall within the domain. The impor-
tance of latent forms of information policy places demands on the effort
to clearly identify the research subject by requiring attention to latent as
well as manifest issues, bringing the latent into visibility, and exploring
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relationships between those issues that are latent and those that are man-
ifest.

Invisible Policy. Many types of information policy decisions are
highly influential but little discussed, or even acknowledged. The perti-
nent policy world includes such things as presidential executive orders,
decisions by federal and state attorneys general, and the practice of hiding
statutory law directed at one issue within a piece of legislation com-
monly understood to deal with another matter (Braman, 2004a). The
significance of invisible sources of law and regulation to media realities
makes it necessary to take such decision-making venues into account in
the process of defining the field. Invisible policy is formal and is developed
within government, but has largely escaped attention.

Policy Interdependence. Policy made at different levels of the so-
cial structure is highly interdependent, reflecting the emergence of net-
worked forms of organization in all aspects of life and the inter-
penetration of political structures. Indeed for many countries around
the world, international organizations are as, or more, important than
national governments in shaping their media policy pertinent to infor-
mation, communication, and culture (Price & Thompson, 2002). Re-
gional governments, too, can strongly influence national policy of this
type. It was, for example, in the area of the information infrastructure
that the European Economic Commission (EEC) for the first time explic-
itly applied Commission law to member states (Wall, 1984). Such inter-
dependence is described as both necessary (Soma et al., 1983) and a po-
tential “policy trap” (Pepper & Brotman, 1987). Some efforts to extend
U.S. or European law outside its borders occur “naturally,” through
harmonization of legal systems (Bruce et al., 1986; Heisenberg & Fan-
del, 2004) or the movement of decision making into the realm of private
contracts when there is a legal vacuum (Dezalay, 1989), rather than
through the excesses of extraterritoriality (unilateral efforts by a na-
tion-state to exert its law outside its borders). The globalization of the
information infrastructure and growing appreciation of the popula-
tions in developing countries as potential markets make it more likely
that developed countries will come to take the needs and concerns of de-
veloping countries into account (Renaud, 1987).

Interdependence also characterizes information policy within the
United States. The need to promote the national information infrastruc-
ture has been used as an argument in support of federal preemption of
state law (Capital Cities v. Crisp, 1984), but this runs counter to other
forces urging decentralization of decision making (Noam, 1983; Teske,
1990). Influence runs from the bottom up as well as the top down be-
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cause even decision making at the local level can have an influence on na-
tional policy (Lee & Sloan, 1987). Interdependence requires far more con-
sultation, cooperation, and policy coordination to avoid intolerable
disruptions of national and international economies (Spero, 1981). It
complicates the problem of bounding the field of information policy for
specific nation-states by adding the requirement that both supra- and in-
fra-national laws and regulations must be taken into account.

Policy Precession. Treatment of policy as a design problem must
also take into account interactions among different laws and regulations.
This is the problem of precession, the interaction of two or more systems
that results in a change in a decision or event along one axis as a result of
a decision or event along the axis of the other system. Application of this
concept from physics to policy analysis points to the need to link analysis
of several types of decisions in order to understand the implications of
their interactions. The concept of path dependence suggests precession,
but does not reach all of what it is involved. Path dependence does not in-
clude sensitivity to the number of precessive steps that may be linked, the
degree of complexity precession adds to the analytical problem, or differ-
ences in the angles of change. When precessive links are understood by
some players but not by others, it is possible to erect barriers to meaning-
ful participation in decision making on one issue by foreclosing options
through filters or actions designed by a related piece of legislation or reg-
ulation.

An example is provided by an interaction between patent and antitrust
law: The ability to assert property rights in ways of doing business
through patent law, combined with the trend toward asserting property
rights as early as possible in a processing chain in order to claim owner-
ship of all products of that process (Kahin, 2004), means that antitrust
law may no longer be able to reach some pertinent types of anti-
competitive practices. Sensitivity to precession requires a further expan-
sion of the definition of the policy subject.

Public Policy and Other Decision Making. Formal policy mecha-
nisms unfold within a broader legal field as understood in the Bourdieu-
ian sense (Dezalay, 1990). Public policy now also interacts with decisions
made by private decision makers, often collaboratively through what is
referred to as “policy networks” (Marsh, 1998). There are also purely pri-
vate sources of decision making with constitutive impact, informal as-
pects of decision-making processes that are highly influential but have
received relatively little analytical attention, and technological and nor-
mative trends with enormous structural force. Decisions made in all of
these arenas should be included within the definition of the policy subject.
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Some of these nontraditional types of information policy are relatively
obscure and may require specialized knowledge to be comprehensible,
such as those made by technical standards bodies. Others are easier to un-
derstand, like the role played by internet service providers (ISPs) in deter-
mining speech conditions for the internet. Although traditionally the
word policy has been reserved for public sector decision making and the
word strategy for private, the impact of the latter on the former today
and the intermingling of the two types of decision making suggest the
definition of the policy subject may also need to include both.

Issue-Based Problems

Political scientists group together issues related to the same subject into
what they term “issue areas” (Potter, 1980; Rosati, 1981; Sampson,
1982). Compared to traditional issue areas such as defense, agriculture,
and trade, communication policy is relatively new policy—and, for digi-
tal technologies, very new. Because policy is developed in response to per-
ceived characteristics and effects of specific technologies, the fact that nei-
ther those characteristics nor their effects are yet fully understood
complicates the already difficult definitional problem. Other unique char-
acteristics of information policy include the multiplicity of players and
decision-making arenas and the level of impact on other issue areas.

Multiplicity of Players and Decision-Making Arenas. An unusu-
ally large number of players, types of players, and decision-making
venues are involved in the making of information policy. Although in
other areas, such as tuna fishing, there is a natural limit to those with a
legitimate involvement and few ambiguities regarding responsibilities,
information technologies—and thus decision making about them—are
pervasive. As a result, literally dozens of entities—governmental, quasi-
nongovernmental, and private—have a history of some type of involve-
ment and, often, a stake. Within any single branch of government, sev-
eral different agencies can be involved, often in conflict with each other.
In the early 1980s, one study showed that the single issue of electronic
funds transfer systems was under examination by at least four different
committees of the House of Representatives, none of which had enough
authority to deal with all of the technological, financial, and regulatory
questions raised by the prospect of such a system (Smythe, 1981), and
the situation has been exacerbated since. The result is often “policy grid-
lock”—an inability to make policy at all. It also makes it more difficult
for the United States to operate internationally because others cannot be
sure with whom to work or rely on for consistency in the U.S. position.
Because of this multiplicity, it is inappropriate and inadequate to use a
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venue-based approach (e.g., “policy made by the FCC”) to defining the
policy subject.

Impact on Other Policy Issue Areas. Another unique aspect of in-
formation policy is the degree to which it influences decision making in
other issue areas through constraints on both decision-making processes
and the lenses through which issues are viewed. This policy domain (a)
creates the communicative space within which all public and decision-
making discourses takes place; (b) determines the kinds of information
that will be available to inform those discourses; (c) provides the stuff of
the institutions within which and processes through which decision
making takes place; and (d) offers many of the policy tools used to imple-
ment policy decisions directed at other types of social processes. The rela-
tive importance of information policy confounds the problem because it
adds pressure to the politics of the definitional process discussed. To the
degree that those involved with decision making in other issue areas un-
derstand the importance to what they do, there will be efforts to sub-
sume communication policy within treatment of other issue areas or to
define it as something other than communication altogether.

INFORMATION POLICY AND THE INFORMATION
PRODUCTION CHAIN

In the face of all of these conceptual difficulties, information policy can be
defined as all law and regulation that pertains to any stage of an infor-
mation production chain that involves creation, processing, flows, and
use. The first portion of this section looks at the history and uses of this
approach, as well as its strengths and weaknesses. The section goes on to
look at the specific stages involved in the information production chain.

History and Uses of the Model for Information
Policy Analysis

Models of an information production chain are rife. Although they are
not always explicit, such models are always at least implicit in the minds
of policymakers. They are implicit in constitutional law, where they are
used to distinguish among types of communicative spaces for the pur-
poses of differential application of the First Amendment. The Office of
Management and Budget (OMB) uses a model of the “information life cy-
cle” as a frame for interventions into the statistical practices of federal
agencies. Models of such a chain are myriad; the approach offered here
relies on a synthesis of versions put forward by Fritz Machlup (1980)
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and Kenneth Boulding (1966)—two economists whose work has been of
great importance to the development of economic thought required to
fully address the empirical realities of the information economy. Eco-
nomic and legal categories are, of course, often intimately linked. Thus,
the Machlup and Boulding models are pertinent to the problem of defin-
ing the research subject in analyses of information policy not only be-
cause of the general clarity of their models, but also because their models
have been used to analyze many of the same types of social phenomena
and processes from an economic rather than a strictly legal perspective.

This model includes the stages of information creation (de novo, gener-
ation, and collection), processing (cognitive and algorithmic), storage,
transportation, distribution, destruction, and seeking. Relations between
stages of an information production chain change when new linkages be-
come possible between stages of the chain, as when the web makes it pos-
sible for producers and users of information to become directly linked;
when parties at a stage of the chain lose their independent functions, as
when the intermediaries between producers and users are no longer nec-
essary; or when relations among parties change in such a way that there
is reason for drastic reorganization, as multiple information providers
choose to pool their resources (Owen & Wildman, 1992).

Communication involves two or more stages of this chain. There are
no messages to send without information creation and processing; infor-
mation is often transported in the course of gathering inputs into mes-
sage creation, storage may be combined with distribution (as in books or
records), and, while it has received less attention than other media policy
matters, destruction of the historical record created by the media is an
important political issue.

One advantage of this definitional approach is that the information
production chain provides a mesolevel theoretical link between the ab-
stract and the empirical. Another advantage is that the heuristic permits
exclusion of certain types of information, actors, or modes of processing
from either specific or all stages of the chain, thus incorporating the sen-
sitivities of those who resist the commoditization of all information. The
model of an information production chain is useful in breaking down
complex communicative processes into their elements for differential
analysis and legal treatment of those elements. Thus, although interac-
tive and noninteractive, synchronous and asynchronous, and intercast,
narrowcast, and broadcast communications may all be mixed by users
of the internet, the concept of an information production chain can be of
value in determining just how to distinctly apply legal principles. Use of
a model of an information production chain as a heuristic makes it possi-
ble to read across the categories of legacy law to determine what falls
within the domain of information policy and what does not.
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Of course there are also problems. Decades after such models came into
explicit use, there is still no consensus on ways to distinguish among dif-
ferent types of information processing beyond the gross distinction sug-
gested earlier between algorithmic and cognitive modes. Using the model
emphasizes analytical complexities because many communication proc-
esses, phenomena, and products involve more than one stage of the chain.

Stages of the Information Production Chain

The phrase “information creation, processing, flows, and use” is a handy
and easy way to summarize the various stages of the information pro-
duction chain, but for analytical purposes it is useful to break the chain
down into further discrete stages.

Information Creation. Information can be created in three ways: It
can be the product of a genuinely original creative act, and thus essen-
tially come out of nothingness (creation de novo).° It can be the outcome
of systematic procedures for developing such as those referred to by the
concept of facticity (e.g., the “facts” of journalism) or the methodologies
of statistics (e.g., “data”). Information is also created when it is generated
as a byproduct of other life activities and processes, such as when one in-
teracts with an institution (e.g., registering for a class, getting a driver’s
license) or changes one’s status (e.g., gets married). Media policy ques-
tions involving information creation include matters of intellectual prop-
erty rights and access to both information and infrastructure.

Information Processing. Information processing can be algorith-
mic (undertaken through procedures describable in mathematical form
and thus accomplishable by computers) or cognitive (undertaken
through procedures only available to the human brain to date). Some
forms of information processing may be exclusive to one or the other of
these categories, whereas other forms of information processing (e.g., al-
phabetization) can be undertaken either way. There is a plethora of ways
of more finely articulating differences among types of information proc-
essing—a task of importance across policymaking venues and issues be-
cause more subtle distinctions are critical to the interpretation and imple-
mentation of the law. The work needed to develop a set of distinctions
that can achieve consensual acceptance is therefore a critical item for the
research agenda. Media policy issues in this area include restrictions on
information that come from defining it as not speech and therefore not

“The Electronic Privacy Information Center (EPIC), at www.epic.org, is documenting the
history of debate over this issue, which has copyright implications.
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covered under the First Amendment (part of the debate over encryption),
or as a result of the government’s claim that access to information in the
public domain does not include the right to process that information (a
claim made in the U.S. v. Progressive, Inc. case of the 1970s). Information
processing also raises antitrust issues, as was seen in the legal challenge
to Microsoft’s treatment of the relationship between its browser and op-
erating system (United States v. Microsoft Corporation, 2003).

Information Transportation. Information transportation takes
place when a single message is transported (to one, a few, or many). A
conversation on the street, a letter, or the production of a single docu-
mentary would be examples of information transportation. This stage of
the chain involves single messages. Restrictions on content or communi-
cative behaviors put in place by ISPs as well as in non-electronic environ-
ments, including surveillance, are examples of media policy issues that
can arise here.

Information Distribution. Information distribution is distin-
guished from transportation because it involves regular transportation
of messages over time to either narrowcast or broadcast audiences often
with a commercial aspect. Rather than messages, distribution involves
channels. Media policy issues at this stage of the information production
chain include trying to ensure a diversity of voices in all facets of the pub-
lic sphere, access to the distribution network, anonymity, and censorship
via the chilling effect of surveillance.”

Information Storage. Information storage occurs through fixa-
tion in a medium and through archival and cultural practices. Storage is
important because it enables the communication of ideas across space
and time, and because it forms the basis of our social memory. From the
media policy perspective, information storage and destruction issues are
two sides of the same coin. Laws and regulation that mandate the cre-
ation, storage, and destruction of public records create the public mem-
ory that is so important as an input into policymaking and as a matter
of identity. The reliability and security of the information infrastruc-
ture are also important.

Information Destruction. Just as information can be produced es-
sentially de novo, unlike matter it can be utterly lost or destroyed as well.

"The American Library Association (ALA) is so concerned about the chilling effect of sur-
veillance on First Amendment rights that it issued a “Policy on Governmental Intimidation”
in 1973 and revised it in 1981.
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The fragility of digital information, and the ease with which it can be al-
tered, have raised the salience of issues raised by the risk of the loss of
knowledge and memory as policy issues. Loss of public memory through
destruction of public records is the key media policy issue at this stage of
the information production chain.

Information Seeking. Sociologists and psychologists have brought
information seeking to our attention as a distinct type of cognitive and
social process worthy of attention in its own right. Information seeking
has also been examined from an economic perspective because its costs
are of importance when considering research and development budgets,
risk analysis, and a number of other arenas. Incorporating sensitivity to
cultural, social, personal, and cognitive differences in modes of informa-
tion seeking into laws and regulations is one possible policy response.
Positive support for education in media literacy is another. Surveillance is
an issue here because government knowledge of information-seeking
practices can have a chilling effect.

CONCLUSIONS

“Information and Socioeconomic Class in U.S. Constitutional Law” offers
the first use of a methodological innovation in defining the research subject
of information policy as including any law or regulation pertaining to any
stage of the information production chain. Use of this definition of the re-
search subject makes explicit already implicit conceptual frames used in le-
gal analysis. It joins together multiple interrelated questions raised by in-
formation, communication, and culture. It facilitates identification of
common themes across historically distinct areas of the law. The period of
Supreme Court decision making analyzed in this chapter covers 1980 to
1986, but the trends discussed here and elsewhere (Braman, 1990, 1991,
1995¢, 2000), are still unfolding.

More broadly, this example of the need to grapple with articulation of
the research subject should serve as a reminder that every stage of the re-
search process is deserving of serious deliberation. This is particularly the
case when, as today, that research subject is undergoing such significant
change that the categories and approaches of legacy law no longer suffice.
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Chapter 8

Information and Socioeconomic
Class in U.S. Constitutional Law

Sandra Braman

The Supreme Court’s information policy decisions support socioeconomic
class divisions “by providing relatively few protections for media available
to those at the bottom of the socioeconomic scale, directly limiting spend-
ing in some cases, deferring to labor law, and defining informational
rights and responsibilities by profession.”

Predictions about how new information technologies will affect different
socio-economic classes range from suggestions that class lines will be
abolished to warnings of a greater knowledge gap. People see different fu-
tures not only because they may be looking at different realities, but be-
cause they have different ideas about how a variety of social forces affect
the shape and direction of technological development and distribution.
Political will, availability and distribution of resources, cultural norms,
and legal residue and innovation all influence which, how, and how fast
technologies will develop, to whom they become available, under what
constraints, and to whose advantage.

One factor determining the actual impact of the new technologies on
specific classes is information policy. Although information policy as a
distinct and coherent body exists in few nation-states, in the United
States (as elsewhere) a corpus of rules, drawn from constitutional, statu-
tory, common, and regulatory law, can be identified that functions as an
information policy and can be analyzed as such.

Two heuristics help us identify laws, regulations, and decisions that
fall within the information policy domain. The notion of an “information
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production chain” described by Machlup (5) and Boulding (1) can be
adapted and used to define the domain as including those policies that ap-
ply to any stage of a chain that includes information creation (creation,
generation, and collection), processing (algorithmic and cognitive), stor-
age, transportation, distribution, destruction, and seeking. The all-inclu-
siveness of this approach permits identification of information policy ir-
respective of body of law as traditionally defined. This approach also
permits exclusion of certain types of information, actors, or processing
from some or all steps of the chain in response to cultural, aesthetic, re-
ligious, or political concerns.

The second heuristic is the notion of latent, as well as manifest, infor-
mation policy. Manifest policy, such as traditional First Amendment law
or law of intellectual property, directly and explicitly deals with informa-
tion creation, processing, flows, and use. Latent policy indirectly or im-
plicitly shapes information and its flows. Latent policy develops as a side
effect of decisions made in other areas, synergistically when policies made
in different areas combine with often unintended effects, and when infor-
mation policy is subsumed under other labels. Trade law, securities regu-
lation, and zoning decisions are among the sources of latent information
policy.

These conceptual tools can be used to identify the information policy
of any decision-making arena or governmental unit. The information
policy of the United States Supreme Court is of particular interest at this
historical conjuncture.

First, though there are a number of different ways of defining infor-
mation, the broadest and most significant treat information as a consti-
tutive force in society (2). From this perspective, which should provide
the first and final analyses during the policy-making process, decisions
about information policy are decisions about the way society will be
structured—how socioeconomic classes will be formed and how people
can act within and between them. Thus, the decisions of the Supreme
Court, the governmental institution assigned the task of making judg-
ments in light of their constitutive impact on society, are of particular in-
terest in the information policy realm.

Second, during the formative phase of a policy-making process, consti-
tutional bases for policy making are of particular importance. Identifica-
tion of information policy as a distinct realm for policy making is recent,
and the analytical tools are still being developed. Thus there is great need
for understanding of constitutional principles and modes of thinking.

U.S. Supreme Court information policy decisions of the 1980s were
examined here for their impact on the relationship between information
and socio-economic class. By the 1980s, a sufficiently high level of tech-
nological change had permeated society for a long enough period of time
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to permit new types of problems to rise to the Supreme Court level. The
decade also saw the beginnings of a shift in the nature of the Supreme
Court into its fourth historical period of relative conservatism. While it is
true that changes in the makeup of the Court—and in the minds of jus-
tices who continue to sit—mean one can never predict the outcome of fu-
ture cases, certain trends are nonetheless clearly identifiable.

An examination of these decisions reveals a constitutional information
policy that has the effect of producing and reproducing socioeconomic
class lines by (a) acknowledging the relationship between informational
class and socioeconomic class, (b) upholding labor-management lines de-
veloped to reify a specific type of industrial organization, (c) assigning
differential informational rights and responsibilities by profession, and
(d) distinguishing among the informational rights available to different
economic groups.

The Supreme Court is explicitly aware of the relationship be-
tween socioeconomic and informational class and has addressed
it directly in several cases. Some of these cases dealt with access to
training in the creation, processing, storage, and use of information—
that is, with education. In other cases, the Court explored problems* of
people who are informationally or socioeconomically disadvantaged.

Brennan articulated the Court’s general philosophy in Plyler v. Doe (457
UL.S. 202 [1981]), in which it was declared unconstitutional to deny chil-
dren of illegal aliens access to the free Texas public educational system:

[E]ducation has a fundamental role in maintaining the fabric of our society. We
cannot ignore the significant social costs borne by our Nation when select groups
are denied the means to absorb the values and skills upon which our social order
rests. . . . Illiteracy is an enduring disability. The inability to read and write will
handicap the individual deprived of a basic education each and every day of his
life. The inestimable toll of that deprivation on the social, economic, intellectual,
and psychological well-being of the individual, and the obstacle it poses to indi-
vidual achievement, make it most difficult to reconcile the cost or the principle of
a status-based denial of basic education with the framework of equality embod-
ied in the Equal Protection Clause (pp. 221-222).

Brennan directly questions the value of creating and perpetuating a “sub-
class of illiterates,” as do Powell in a concurrence and Burger in a dissent.
Denial of the right to education is understood to be particularly unfair in
this case because it would result from (in Brennan’s biblical terms) visit-
ing the sins of the parents upon the children.

The Court here widens the notion of cost from the short-term effi-
ciency concerns of the school system to the long-term cost concerns of
society. On the one hand, it is argued, the savings that would result from
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excluding those children had not been demonstrated to have a significant
educational benefit. On the other hand, the cost to society of a subclass of
illiterates is demonstrably high in terms of crime, unemployment, etc.
Brennan notes that concern for protecting resources is not sufficient to
justify the use of a particular classification system for allocating those re-
sources.

Brennan stops just short of calling education a fundamental right, but
Blackmun, in a concurrence, equates it with the right to vote. Blackmun
does, however, question the ability of the judiciary to adequately assess
the effects of complex social policies, while Burger dissents because he
feels that the Court does not have jurisdiction to address the problem of
illegal immigration. Marshall, in a concurrence, reinforces the link be-
tween education and basic constitutional values.

Although in Plyler the Court would not permit a line to be drawn be-
tween children of illegal aliens and others, in Martinez v. Bynum (461 ULS.
321 [1982]) the Court was willing to exclude Mexican children living
with relatives in Texas from the state’s free public schools. The Court,
through Powell, this time accepted the school system’s argument that a
residence requirement is justified in order to protect system efficiency.
Provision of primary and secondary education is again stressed as one of
the most important functions of local government. Marshall notes in dis-
sent, however, that the relationship between exclusion of students and
system efficiency again had not been proven.

The Court has been ambivalent about whether institutions should be
able to use handicapped status to draw class lines. In one education case,
the Court was willing to support some specialized services, though not
all those requested. In another case, however, it supported the decision of
the Federal Communications Commission not to require signing for the
deaf on publicly funded television.

The decision in Board of Education, Hendrick Hudson Central School Dis-
trict v. Rowley (458 U.S. 176 [1981]) came in response to a request by
parents of a deaf child to trade some elements of her specialized educa-
tional program for a sign-language interpreter. The student in this case
was able to catch less than half of what was said in the classroom under
her present program (though, even so, she consistently achieved above-
average grades). In terms that will penetrate other discussions of access,
Rehnquist’s opinion noted the complexities of defining equal access under
the Education of the Handicapped Act:

[Flurnishing handicapped children with only such services as are available to
non-handicapped children would in all probability fall short of the statutory re-
quirement of “free appropriate public education”; to require, on the other hand,
the furnishing of every special service necessary to maximize each handicapped
child’s potential is, we think, further than Congress intended to go. Thus to
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speak in terms of “equal” services in one instance gives less than what is required
by the Act and in another instance more. The theme of the Act is “free appropriate
public education,” a phrase which is too complex to be captured by the word
“equal” whether one is speaking of opportunities or services . . . The right of ac-
cess to free public education . . . is significantly different from any notion of ab-
solute equality of opportunity regardless of capacity (pp. 198-199).

Rehnquist specifically mentions that the amount of financial resources
spent per child does not have to be equal.

The Court in Rowley ultimately defined a basic floor of opportunity
that included access to specialized instruction and related services individ-
ually designed to provide educational benefit to the child; operationali-
zation of the standard was left to the states, and parents were assigned
the role of protecting children from state and local decisions. White’s dis-
sent in this case accused Rehnquist and the Court of backing down from
constitutional policy-making responsibilities. In his eyes, the Court is
competent to decide that a child who is hearing less than half of what is
said does not have equal access to the classroom.

In another decision dealing with the handicapped, the Court upheld the
FCC’s decision that public television stations do not need to be accessible
to the deaf, despite requirements of the Rehabilitation Act of 1973.
Pressed by a citizens’ group that sought denial of a license renewal be-
cause signing was not offered, in Community Television of Southern Califor-
nia v. Gottfried (459 U.S. 498 [1982]) the Court denied the importance of
the Rehabilitation Act as information policy and accepted die FCC’s exclu-
sion of the deaf from participation in public television.

Burger’s opinion in Bethel v. Fraser (478 U.S. 92 L. Ed.2d 529 [1986]),
a case dealing with punishment for sexual speech in a high school, ad-
dressed the school function of ensuring that every individual finds a place
within the social order. The school is described as a direct instrument of
the state-, the objective of public education is to inculcate the fundamen-
tal values required for maintaining a democratic system. Expelling a stu-
dent for sexual innuendoes in a student assembly speech is justified be-
cause behavior as well as curriculum is to “teach by example the shared
values of a civilized social order” (Bethel, p. 448).

The Court also addressed problems generated by today’s underclass. In
Boag v. MacDougall (454 U.S. 364 [1980]), a District Court had rejected
as frivolous a prisoner’s complaint about solitary confinement because
the complaint was illiterate. In a per curiam (brief and unanimous) deci-
sion the Supreme Court reversed the District Court, insisting that
unartful pleadings must be construed liberally. The Court focused on en-
suring that lack of skill in information creation does not hamper an indi-
vidual’s efforts to articulate his or her rights within the legal system or
to receive appropriate protections.
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Atkins v. Parker (472 U.S. 115 [1984p involved the question of
whether notice of a change in the Food Stamp Act—with consequences
that vary in significant detail from person to person—must be individu-
alized. It was argued that only with specific data can people know how to
plan their household budgets. Such information is also required in order
to decide whether to appeal the agency’s decision to change the amount
assigned; in this case, the agency knew that miscalculations had been
made for a large class of recipients. The Court held that individualized no-
tice was not required because, in Stevens’s words, “The entire structure of
our democratic government rests on the premise that the individual citi-
zen is capable of informing himself about the particular policies that af-
fect his destiny” (p. 131).

Marshall’s dissent evolved from the fact that most unsophisticated re-
cipients were unable to translate the general notice into terms meaningful
to themselves. Brennan argued that logic, history, and function require
individualized information about a change in food stamp laws. His dis-
sent points to what may be a key area of information policy in the fu-
ture: the relationship between statutory entitlements—the “new” prop-
erty interests of the underclass—and information issues. Since statutory
property rights like food stamps or Medicaid exist only to the degree de-
termined under law, questions about decision-making techniques and
mandated information flows affect the creation and protection of these
new types of property rights.

In sum, the Court is sensitive to the relationship between information
and socioeconomic class. It is in general opposed to die idea of using in-
formation policy decisions to create socioeconomic class lines and tries to
diminish the impact for today’s subclass. The arguments offered stress
the value to both the individual and to society, emphasizing harmoniza-
tion of society as a goal.

The fact that efficiency is so often used as a counterargument points to
the importance of how a system itself is defined. Something that is ineffi-
cient in the short term for a local system (such as a school) may be effi-
cient in the long term for the broader system of society in general. Dis-
agreements in this area are often simply over where to draw the system
boundaries. The value of harmonization of the social system seems at
this point to dominate over notions of civil liberties or social equity.

Despite a general position to the contrary, in specific areas, such
as labor relations, the Court is willing to uphold class stratifica-
tions. In Ellis v. Brotherhood of Railway, Airline & Steamship Clerks (466
U.S. 435 [1983]), the Court made explicit its understanding that labor
laws abridge First Amendment rights. In United Steelworkers of America w.
Sadlowski (457 U.S. 102 [1981]), it made clear that speech rights granted
union members are not coextensive with First Amendment rights.
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In National Labor Relations Board (NLRB) v. Hendricks County Rural Elec-
tric Membership Corp. (454 U.S. 170 [1980]), class membership was actu-
ally determined by the type of information to which an employee had ac-
cess. The Court held that it was legitimate to keep employees with a labor
nexus, i.e., access to management information concerning labor matters,
out of the bargaining unit. Employees with access to other confidential
information, such as that regarding sales contracts or government rela-
tions, however, must be permitted to enter the union.

Brennan’s opinion emphasizes that it was precisely to control infor-
mation flows at the corporate decision-making level that the labor/man-
agement line was drawn in the first place; he suggests that this is a ser-
vice for labor as well as management. At issue in this case was whether
class lines should be drawn by function (access to confidential informa-
tion) or by role (“secretary” was not specifically mentioned in the law).
The Court felt that the informational function was more important than
role in determining legal status. Powell, however, felt that the Court still
went too far by permitting some employees with access to confidential in-
formation into the bargaining unit. Explaining his view of congressional
intent, he describes in detail how a secretary could pass critical informa-
tion to union members during a strike.

Decision making internal to a union was at issue in two cases. Busi-
ness agents fired by a new union president (Finnegan v. Leu, 456 U.S. 431
[1981]) and union members who didn’t want dues spent on non-union
political activities (Ellis v. Brotherhood) complained that their First
Amendment rights had been abridged. The Court in both cases upheld the
right of union management to make its own decisions, justifying this po-
sition—as well as their intrusion into internal union decision making in
general—as necessary to protect union democracy.

Non-union workers” access to decision-making processes of the gov-
ernment as an employer was the issue in Minnesota State Board for Com-
munity Colleges v. Knight (465 U.S. 271 [1983]). Non-union members of
the state college faculty claimed a right to have their views heard by
government officials who made policy affecting the college, a right de-
nied by the Court in O’Connor’s quite clear language: “Appellees have
no constitutional right to force the government to listen to their views.
They have no such right as members of the public, as government em-
ployees, or as instructors in an institution of higher education” (p.
283). In this opinion O’Connor also explicitly denies constitutional stat-
us for academic freedom.

Marshall’s concurrence in this case suggests a more subtle approach,
determining the authority of a decision-maker to choose information
sources according to the nature of the decision at issue and the institu-
tional environment in which it must be made. Stevens dissents because he
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feels that it is unacceptable to make the union the only authorized
spokesperson for all employees on political as well as contractual mat-
ters. He is outraged that the Court should suggest a state interest in fos-
tering any private monopoly on information flows.

Union members were favored over non-union members in a different
way in United Brotherhood of Carpenters & Joiners of America v. Scott (463
U.S. 825 [1982]). Here, non-union workers who were beaten and had
their work destroyed by union members alleged a conspiracy to deprive
workers of their First Amendment rights of association. The Court chose
to interpret conspiracy law as narrowly as possible and found no First
Amendment violation because there was no state action.

A law against permitting non-union members to influence union elec-
tions through financial support beyond a specified limit was upheld in
United Steelworkers of America v. Sadlowski. Again, the Court relied on the
notion of protecting union democracy. White dissented, emphasizing
that to restrict funds spent on speech is to restrict speech itself.

In National Association for the Advancement of Colored People (NAACP) v.
Claiborne Hardware Co. (458 U.S. 886 [1981]), the Court came down on
the side of a union boycott, even though some members of the group in-
volved engaged in behavior not protected by law. Stevens’s opinion noted
that speech does not lose its protection just because it encourages others
to act; nor do the actions of some cause an entire group to lose protection
for their speech activities. In two cases, International Longshoremen’s Asso-
ciation, AFL-CIO v. Allied International (456 U.S. 212 [1981]) and DeBar-
tolo Corp. v. NLRB (463 US. 147 [1982]), the Court refused to protect
picketing of companies related to the target (secondary picketing), based
on distinctions among stages of production.

In the area of labor relations, then, the Court is quite willing to use in-
formation policy decisions to reinforce socioeconomic divisions, even us-
ing access to information itself as a demarker of class lines. Union mem-
bers in general are favored over non-union, and union management over
rank and file. We are reminded of the tenuousness of academic freedom.

The Court acknowledges that the free speech rights of unions are not
coextensive with those of the First Amendment, for unions are not fac-
ets of the state in the sense required for state action under the First
Amendment. What is more interesting, however, are the arguments
made by the government for intruding into nongovernmental speech
activities in the first place. During a time when greater amounts of a
wider variety of types of power are being ceded from the public to the
private sector, the question of information policy internal to organiza-
tions such as unions (or corporations), as well as the “foreign policy” of
organizations as they interact across institutional boundaries, becomes
of key importance.
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The Court also linked socioeconomic and informational class
by defining informational rights, limits, and responsibilities ac-
cording to profession. During the period under study, the Court ruled
on the informational practices of attorneys, physicians, law enforcement
professionals, stock market tippees, and investment counselors.!

FBI v. Abramson (456 U.S. 615 [1981]) explored the informational
rights and responsibilities of law enforcement officials as it unraveled a
Freedom of Information Act (FOIA) case dealing with work papers. At
stake were investigatory records that had been subsequently incorpo-
rated into records compiled for other purposes, and the question was
whether an FOIA exemption still applied once the information had been
processed again. The Court said yes: Once information has been processed
for law enforcement purposes, it is always protected, regardless of subse-
quent further processing, transportation, or exchange. Blackmun, dis-
senting, is uncomfortable with the trend toward treating information
differently for legal purposes depending on its source and argues that in-
formation shouldn’t have to be “parsed” for its sources in order to deter-
mine legal treatment.

In a rare unanimous opinion, US v. Arthur Young (465 U.S. 805
[1983]), the Court stressed the importance of information collection—
and therefore accountants—to the functioning of the tax system as a
whole. In this case, a corporation tried to withhold documents from the
Internal Revenue Service (IRS) by calling them work products. Account-
ants here were distinguished from attorneys in terms of the nature of
their public service. Accountants are responsible to the entire society;
thus, the public interest demands that communications between ac-
countants and those whom they are auditing be accessible to governmen-
tal inspection. Attorneys, on the other hand, are understood to serve pri-
vate clients, not the public, making privileged communications between
attorney and client acceptable.

Federal Trade Commission (FTC) v. Grolier (462 U.S. 19 [1982]) specifi-
cally explored the question of whether the status of protection of attor-
neys’ work products changes with the stage of the litigation process. The
Court held such papers to be protected irrespective of the status of the liti-
gation for which the information had been prepared. There was concern
that without such protection, much of what is now written down while
preparing a case would no longer be recorded for fear of disclosing work-
ing methods to current or potential opponents.

The Court concluded in Upjohn v. US (449 U.S. 383 [1980]) that the
work products doctrine also applies to attorneys working within the cor-
porate context Thus, attorneys’ questionnaires to corporate employees

!Journalistic practices have been explored by the judiciary in the past (3,4).
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regarding bribes to foreign governments were protected from collection
by the IRS. The Court stressed the need to be able to predict when one will
have privileged communication.

In In re RMJ (455 U.S. 191 [1981]), the Court held unconstitutional a
lower court ruling that listed categories of information and language
which attorneys were forbidden to use in advertising. Although these
specifics were rejected, Powell’s opinion drew attention to the assumption
underlying controls on attorney advertising: it is easier to deceive people
when information is complex, sophisticated, and unfamiliar. There was
also fear that uncontrolled advertising would be degrading to the profes-
sion.

Limits on the informational activities of physicians were also discussed
during this period. In Akron v. Akron Center for Reproductive Health (462
U.S. 416 [1982]), a municipal ordinance that delineated just what and
how information about abortions was to be transmitted by doctors to
patients was held to be unconstitutional by a Court that believed such
regulation intruded on the professionalism of physicians. In this case, the
information specified went against previous Court thinking by espousing
one specific theory of when human life begins. It was feared that the per-
suasive effect of the information, combined with the time and money re-
quired to conduct such conversations, might reduce the number of those
choosing abortions.

The Court did support, however, compelling a physician to notify the
parents of a minor who seeks an abortion in H. L. v. Matheson (450 ULS.
398 [1980]). Burger here distinguished between knowledge and decision-
making power, stating for the Court the view that informing the minor’s
parents confers the former but not the latter.

The informational rights and responsibilities of the “profession” of tip-
pee in the stock market were explored in two cases during this period that
defined a specific role for tippees in the “harmonized marketplace” often
mentioned by the Court as an ultimate goal. In Dirks v. Securities and Ex-
change Commission (SEC) (463 U.S. 646 [1982]), the Court found no
breach of SEC rules when a tippee broker passed on fraudulent informa-
tion to clients before the public. The Court based its argument on the fact
that the tippee’s duty derives from that of the insider and is inherited
with the transfer of information. Without an insider, reasoned the Court,
there is no tippee responsibility under SEC rules.

In Bateman Eichler, Hill Richards, Inc. v. Berner (472 U.S. 299 [1984]),
an insider provided false and incomplete information that was then
passed on by a tippee. When sued by the tippee for fraud, the insider
claimed that the tippee shared culpability. The Court found that the cul-
pability of the two parties differed, with the tippee not as culpable as the
tipper whose breach of duty gave rise to the tippee’s liability in the first
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place. Brennan’s opinion for the Court argues that denying the defense of
shared responsibility best protects the investing public and promotes the
national economy by allowing defrauded tippees to bring suit against de-
frauding insiders, deterring insider trading. He also notes that the in pari
delicto (“at equal fault”) defense is no good when there is an inequality of
information.

The profession of investment advisor is distinguished from that of
publisher in Lowe v. SEC (472 U.S. 181 [1984]). Stevens argues for the
Court that the danger of fraud and deception is higher in personalized
communications than in publications sold on the open market. Providing
factual information about past transactions and market trends, and pub-
lishing newsletters on general market conditions, are protected as press
activities.

Again, the nature of the service to the public is the criterion. Publishers
serve the public interest by passing along information of value to the
masses in an anonymous relationship; investment advisers develop per-
son-to-person fiduciary relationships characterized by individualized ad-
vice. White’s concurrence, however, notes that Congress does not have
an untrammeled right to restrict speech by defining fiduciary relation-
ships.

Definition of the informational rights and limits of various professions
is based on two notions. First, the criterion used for determining those
rights and limits is the nature of the relationship between professional
and client and, in turn, between the client or “client” population and the
general public; are they one and the same, overlapping, or in opposition?
These features appear to define the public interest for the Court.

Second, there is a sense that all types of information are not equal in
the eyes of the public in terms of ability to deceive. Cases discussed earlier,
such as Atkins v. Parker, as well as those touched on here, refer to three
sources of variance. There can be differences in the motivations and abili-
ties of the sender of the message, in the level of difficulty or complexity of
the message itself, or in the ability of the receiver to handle the message
on several levels. The regulatory consequence is to regulate more tightly
those professions, such as law, that are thought to handle the more diffi-
cult, and therefore potentially deceptive, information.

Another consequence of constraints and protections on information
activities of various professions is the establishment of property rights in
information resources and the value added through processing. The tip-
pee’s rights over the property of information are increased as his or her
liability for fraudulent information received from an insider decreases,
for example, and police ownership of information processed for their
purposes continues even when that information is reprocessed for other
purposes.
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In cases exploring the economics of information processing,
the Court has treated differently media available at different lev-
els of the socioeconomic scale, limited some expenditures, and
moved toward the position that information services and re-
sources should be available only for a fee. Some time was spent by
the Court exploring the general relationship between money and speech.
In Citizens against Rent Control/Coalition for Fair Housing v. Berkeley (454
U.S. 290 [1980]), a municipal ordinance prohibiting political associations
from accepting over $250 per contribution was found unconstitutional.
Here Burger stressed the importance of association in amplifying speech,
ensuring that through collective effort people can make their voices heard
when individually they might be lost.

Blackmun'’s concurrence distinguishes the ability of funds to corrupt
in the electing of a representative and in voting on ballot measures, where
the people themselves render the ultimate political decision. Dissenting,
White suggests that individuals find different types of speech activities
interchangeable. Thus, assuming a user will easily and happily turn
from one medium to another, for White denial of access to a particular
medium is of no great concern.

The issue of limits on spending for speech was poignantly distilled in
Walters v. National Association of Radiation Survivors (473 U.S. 305
[1984]). This case was brought by an organization of veterans who were
victims of atomic bomb testing and of the use of Agent Orange in Viet-
nam. In seeking help from the government in coping with the effects of
their service-induced injuries, individual veterans had found their at-
tempts limited by a Civil War statute restricting to $10 the amount that
a veteran can pay an attorney for representation when petitioning the
government. (The fee was the Civil War equivalent of $580 in today’s
market.) This, claimed veterans of the 1980s, was an abridgment of First
Amendment rights, since it was impossible to find adequate representa-
tion for such a fee.

The Court, through Rehnquist, here deferred to Congress and, stress-
ing the age of the law, upheld it. Stevens, in disgust, dissented bitterly
and starkly: “The Court does not appreciate the value of individual lib-
erty” (p. 358). He points out that the right to have legal help when peti-
tioning the government has never before been questioned and rejects the
Court’s reliance on administrative arguments. Stevens notes that the im-
portance of adequate representation in dealing with the Veterans’ Ad-
ministration had been made vivid by evidence that showed routine exam-
ples of cases denied because of poor preparation. In his eyes, this matter is
not trivial: “If the Government, in the guise of a paternalistic interest in
protecting the citizen from his own improvidence, can deny him access to
independent counsel of his choice, it can change the character of our free
society” (p. 370).
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Cost barriers to access to the national information distribution system
were at issue in U.S. Postal Service v. Greenburgh Civic Association (453 U.S.
114 [1980]). The association sought the right to use the mails without
paying access fees (that is, buying stamps). Their First Amendment argu-
ment was that their small budget should not prevent them from being
able to use the postal system. Rehnquist’s opinion denying that claim
was based on the historical relationship between the postal service and
sovereignty itself, saying, “Government without communication is im-
possible” (p. 121). Administrative arguments such as protecting mail
revenues and facilitating efficient and secure delivery of mails were ac-
cepted, with an emphasis on the quid pro quo: when privately owned
mailboxes become a part of the nationwide system, their owners agree to
abide by system rules; in exchange, owners receive not only the services
provided by the post office, but also the protection of the mails.

White’s concurrence saw the postal system as a public forum, but one
whose use can be legitimately restricted to those who will pay the fee. For
Brennan, the issue is free speech. His concurrence firmly upholds the im-
portance of access to the mails, quoting Justice Holmes: “[T]he use of the
mails is almost as much a part of free speech as the right to use our
tongues” (Holmes in dissent, in U.S. ex rel. Milwaukee Social Democratic
Publishing Company v. Burleson, 255 U.S. 407 [1921], p. 437). Postal reg-
ulations are acceptable, Brennan believes, because they are reasonable
regulations of “time, place, and manner.”?

Marshall dissented, arguing that the point of the Postal Provision of
the Constitution was to place “the powers of the Federal Government be-
hind a national communication service” (p. 142). While acknowledging
the need to protect the economic viability of that service, he claims that
the regulation in this case is inconsistent with that purpose. More impor-
tant, he notes that the decision goes against the Court’s previous stance
that efficiency and economy must yield before speech as a value. He
points to the District Court determination that

only by placing their circulars in the letterboxes may appellees be certain that
their messages will be secure from wind, rain, or snow, and at the same time will
alert the attention of the residents without notifying would-be burglars that no
one has returned home to remove items from doorways or stoops. The court con-
cluded that the costs and delays of mail service put the mails out of appellees’

**Time, place and manner” regulation of First Amendment activities is permitted when
there are no alternative regulatory mechanisms available, the regulation is drawn as nar-
rowly as possible, and there are alternative channels of communication left open. Thus, for
example, it is an acceptable time, place and manner regulation that forbids making loud
noise in a hospital zone, since alternative venues for speech are left open and there is no
other way to serve the legitimate social goal of aiding the sick.
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reach, and that other alternatives such as placing their circulars in doorways
are “much less satisfactory” (p. 144).

Marshall also distinguished the Postal Service from other public forums
such as mass transportation because the very purpose of the Postal Ser-
vice is to facilitate communication. He stressed the right of box owners to
receive information as part of their First Amendment rights. And he notes
the creeping spread of Post Office “property” rights:

I remain troubled by the Court’s effort to transform the letterboxes entirely into
components of the governmental enterprise despite their private ownership. Un-
der the Court’s reasoning the Postal Service could decline to deliver mail unless
the recipients agreed to open their doors to the letter carrier—and then the door-
way, or even the room inside could fall within Postal Service control (p. 151).

Stevens’s dissent also supports a right to receive information. On an-
other front, he challenges the assumption that the mails must be a subsi-
dized public monopoly and claims that the public interest may be better
served by privatizing some portions of the system. He still challenges the
dominance of efficiency as a value in the decision-making process:

Conceivably, the invalidation of this law would unleash a flow of communica-
tion that would sink the mail service in a sea of paper. But were that to happen,
it would merely demonstrate that this law is a much greater impediment to the
free flow of communication than is presently assumed. To the extent that the law
prevents mailbox clutter, it also impedes the delivery of written messages that
would otherwise take place (p. 155).

The Court defended subsidized public television in FCC v. League of
Women Voters of California (468 U.S. 365 [1983]), declaring unconstitu-
tional the Public Broadcast Act rule against editorializing by public sta-
tions. There was strong dissent in this case, however. Rehnquist argued
that the government has the right to decide where it will spend its money
and need not do so to support particular political positions or candidates
through public television editorials. Stevens dissented from a radically
different perspective. Recalling Hitler’s use of radio, Stevens fears govern-
ment propaganda and suggests that the difference between legislators
and judges on this point may come from where they sit:

Members of Congress, not members of the Judiciary, live in the world of politics.
When they conclude that there is a real danger of political considerations influ-
encing the dispensing of this money and that this provision is necessary to insu-
late grantees from political pressures in addition to the other safeguards, that
Judgment is entitled to our respect (p. 416).
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Restrictions on low-cost forms of speech were the subject of
several other cases. Clark v. Community for Creative Non-Violence (468
U.S. 288 [1983]) dealt with the cheapest form of speech of all—sleep,
available even to the homeless who wanted to demonstrate by sleeping in
a park across from the White House. The group claimed abridgment of
their First Amendment rights when they were denied a Park Service sleep-
ing permit, arguing that without it the size and duration of the demon-
stration would decrease. (Many of the homeless were not as likely to par-
ticipate without a place to sleep or without hot food.) The Court upheld
the permit denial as a reasonable restriction of time, place, and manner,
since other elements of the demonstration had been left in place, includ-
ing a symbolic city, signs, and a day-night vigil; the group was not de-
nied access to the media or to the public for their intended message.

Marshall dissented because he believes that the argument of efficiency
again used here is not appropriate as a governing principle in information
policy matters. He claims that its use leads to constitutionally insensitive
decisions; his suspicions come from experience with problems that he be-
lieves are endemic to bureaucracies:

What the Court fails to recognize is that public officials have strong incentives to
over-regulate even in the absence of an intent to censor particular views. This in-
centive stems from the fact that of the two groups whose interests officials must
accommodate—on the one hand, the interests of the general public and, on the
other, the interests of those who seck to use a particular forum for First Amend-
ment activity—the political power of the former is likely to be far greater than
that of the latter . . .

[G]overnment agencies by their very nature are driven to over-regulate public
forums to the detriment of First Amendment rights (pp. 315-316).

Marshall argues emphatically that content neutrality does not necessar-
ily mean that the weight of a regulation will fall equally upon members
of all classes:

A content-neutral regulation that restricts an inexpensive mode of communica-
tion will fall most heavily upon relatively poor speakers and the points of view
that such speakers typically espouse. This sort of latent inequality is very much
in evidence in this case for respondents lack the financial means necessary to buy
access to more conventional modes of persuasion.

A disquieting feature about the disposition of this case is that it lends cre-
dence to the charge that judicial administration of the First Amendment, in con-
Jjunction with a social order marked by large disparities in wealth and other
sources of power, tends systematically to discriminate against efforts by the rel-
atively disadvantaged to convey their political ideas (pp. 313-314, n. 14).
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Billboards, another relatively low-cost mass medium, were at issue in
Metromedia v. San Diego (453 U.S. 490 [1981]). A city ordinance discrimi-
nating between billboards that advertised goods and services sold where
they were being advertised, and those sold off-site, permitting the former
and prohibiting the latter, was declared an unconstitutional content dis-
tinction on its face. Although the city claimed traffic safety and aesthetic
concerns, several justices in this case emphasized what they saw as the
unique characteristics of billboards. Brennan’s concurrence in particular
stressed their importance for certain purposes and speakers because of
their relative inexpensiveness.

Los Angeles v. Taxpayers for Vincent (466 U.S. 788 [1983]) discussed
other inexpensive media—handbills and signs on public property, such as
utility poles. The Court upheld the constitutionality of a municipal ordi-
nance that restricted their use on aesthetic grounds, though both
Blackmun and Brennan specifically rejected this argument because they
saw no evidence of a comprehensive aesthetic program. Although it is ac-
knowledged that the decision will reduce the total amount of communi-
cation in the city and prohibits people from communicating in a certain
manner, Stevens defends the Court’s position:

A distributor of leaflets has no right simply to scatter his pamphlets in the air—
or to toss large quantities of paper from the window of a tall building or a low
flying airplane. Characterizing such an activity as a separate means of commu-
nication does not diminish the State’s power to condemn it as a public nuisance
(p. 809).

Further, while government property such as lampposts may be used for
signs, “the mere fact that government property can be used as a vehicle
for communication does not mean that the Constitution requires such
uses to be permitted” (p. 814).

Brennan, dissenting again, defended the use of inexpensive media such
as signs as distinct and critically important, particularly for the “little
people.” He stressed many of the characteristics that also contribute to
the attraction of billboards as a distinct medium:

Use of this medium of communication is particularly valuable in part because it
entails a relatively small expense in reaching a wide audience, allows flexibility
in accommodating various formats, typographies, and graphics, and conveys its
message in a manner that is easily read and understood by its reader or viewer.
There may be alternative channels of communication, but the prevalence of a
large number of signs in Los Angeles is a strong indication that, for many speak-
ers, those alternatives are far less satisfactory (p. 819).
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Clearly, the Court understands that access to funds greatly facilitates
the exercise of First Amendment rights, including the right to petition the
government and the right to association, as well as speech and press
rights. In USPS v. Greenburgh Association, as well as in other cases, the
Court begins to restrict information goods and services to those who can
pay, raising a cost barrier to access.

Media available to those at the bottom of the socioeconomic scale are
the least protected. Thus, the cycle of the mutually reinforcing link be-
tween socioeconomic and informational class is completed: socioeco-
nomic deprivation directly translates into an informational handicap that
has, in turn, a potential socioeconomic consequence.

Harmonization—of the social system, of the marketplace—has
come to replace the free flow of information as the metaphor
that dominates Court thinking. It appears in discussions about mat-
ters as far-ranging as education and the stock market. Even explorations
of the nature of the public interest responsibilities of various professions
hinge on an at least implied notion of how each profession fits into a har-
monized marketplace or society.

Efficiency, as a result, has risen to the top of the value hierarchy used
to justify Supreme Court decisions. The appropriateness of cost-benefit
analysis in constitutional decision making has been questioned elsewhere
in Court decisions. Constitutional scholar Lawrence Tribe (6) opposes us-
ing any type of mathematical calculation as the basis for decision-
making in the constitutional realm, where, he claims, one should not be
just allocating resources among existing categories in a predetermined
manner but rather redefining the categories themselves and relationships
within and among them.

In the cases discussed here, various justices argued the pros and cons of
efficiency as a constitutional value, and decisions came down on both
sides. It is clear, however, that the impact of “efficient” (bureaucratic) ad-
ministration of justice is felt most heavily by those who are already the
most disadvantaged. Content neutrality is another regulatory technique
that has come to be questioned.

The Court has displayed a tendency often found in public opinion on
First Amendment matters: it will stand on principle when principle is cast
in general terms, but will change position when faced with a specific
question. Thus, while in general the Court opposes the production or re-
production of socioeconomic class lines through its information policy
decisions, in particular instances it is quite willing to uphold the constitu-
tionality of a system that blocks information flow from non-union
members to their government employers. It is willing to subject its own
soldiers—largely from the lower socioeconomic ranks—to nuclear fallout
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and Agent Orange, and then deny them the right to hire the necessary
representation to petition the government for help in coping with their
injuries.

In general, the Court does support socioeconomic class divisions
through its information policy decisions by providing relatively few
protections for media available to those at the bottom of the socioeco-
nomic scale, directly limiting spending in some cases, deferring to labor
law, and defining informational rights and responsibilities by profession.
The Court also brings to our attention ways in which information policy
decisions actually create or destroy property rights.

Information policy stands between the development of new informa-
tion technologies and their actual impact on various classes. Future deci-
sion making could be guided by more comprehensive thinking and re-
search about the effects of existing policy as well as exploration of the
normative issues involved.
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Introductory Comments
to Chapter 9

Bill F. Chamberlin
University of Florida

The chapter that follows has been nearly 40 years in the making. It
started in the 1970s with the efforts of John B. Adams and Sharon Iorio
to develop a research tool for comparing state open meetings laws. I had
long wanted to develop a more sophisticated research tool if possible, and
I received encouragement for my interest in state access laws when I was
hired in 1987 to focus on freedom of information law at the University
of Florida as the Joseph L. Brechner Eminent Scholar of Mass Communi-
cations. Brechner, a long-time Orlando, Florida, TV station owner, and
Ralph Lowenstein, the dean of the College of Journalism and Communi-
cation at the time, wanted to fund a scholar who would study state ac-
cess laws, promote open government through the newly established
Brechner Center for Freedom of Information, and develop a graduate pro-
gram in media law.

Beginning in the 1990s, I encouraged graduate students to study state
access laws—particularly 50-state studies of specific provisions of state
open meetings and open records laws. My students looked at—among
other things—enforcement provisions of open meetings laws, the fee
structure of public records laws, and whether states changed their laws
to respond to the computerization of government records.

In 1998, Brechner’s widow, Marion, president of the Brechner Man-
agement Company, agreed to provide funding for a research project lead-
ing to the rating of the 50 state access laws. The proposal—developed
with the help of my colleague Sandra Chance—was endorsed by FOI ac-
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tivists, and Marion Brechner established a $600,000 endowment for the
project in 1999. The state of Florida provided $420,000 in matching
funds, and the John S. and James L. Knight Foundation awarded a sup-
plemental grant of about $275,000 to jump-start the project.

The goals for the ambitious multiyear Marion Brechner Citizen Access
Project were to:

« provide a research tool that would allow scholars to examine state
open meetings and public records laws more intensively than ever
before;

« encourage state access law research that seemed to be at least in part
frustrated by the massive effort required, therefore limiting the abili-
ties of students to take on comparative studies in classes and theses;

« provide public policymakers with better tools for developing public
access laws;

e provide citizens with a better understanding of how other states
were addressing the same public access questions they faced;

e give educators more tools to teach access law; and

e give journalists newsworthy data that would be reported so that the
public in general could better understand access issues.

While developing the project’s research methodology, I sought the
help of social scientists, including Michael F. Weigold, an associate pro-
fessor of advertising at the University of Florida. Although Weigold’s re-
search interests often focus on science and health communication and
persuasion, he was particularly interested in applying social science tech-
niques to law in a way that could impact public policy.

I developed the research reported in this chapter with PhD students in
mass communications law, including Amanda Reid and Nissa Laughner,
both funded by the Marion Brechner Citizen Access Project. Both also
earned JD degrees. Another University of Florida PhD student, Cristina
Popescu, first drafted the manuscript. Popescu, specializing in public rela-
tions, has shown an interest in combining social science methods with
the study of legal aspects of mass communications. A University of
Florida 2002,/2003 Advising/Mentoring award that T received for my
work with doctoral students funded her work on this project.



Chapter 9

Merging Legal Research and
the Practices of Social Science:
Comparing State Access Laws

Bill F. Chamberlin
Cristina Popescu
Michael F. Weigold

THE BEGINNING: dSING SOCIAL SCIENCE TOOLS

Freedom of information advocates, mass communication scholars, jour-
nalists, and public policymakers have often asked the personnel at the
Brechner Center for Freedom of Information at the University of Florida
to tell them which public access laws are “the best in the country.” The
Brechner Center and other FOI organizations have had to say that no one
has conducted an effective study, and therefore “no one knows.”
Although not yet complete, the Marion Brechner Citizen Access Project
provides a clearer look at how state public records and open meetings
laws rate. The project combines extensive legal research with a research
design guided by fundamental social science research principles to evalu-
ate statutes, court decisions, and constitutional provisions.

Mass communication scholars Cohen and Gleason (1990) said, “Legal
scholars have been interested in social research for nearly a century”
(p. 16). For example, law professor Blasi (1971) used a survey to study
journalists” use of confidential sources. Stanford law professor Franklin
(1980) used a content analysis of libel cases to find out the nature of the
words that led to libel suits. Likewise, law practitioners at times have relied
on scientific research to provide evidence for or strengthen their legal argu-
ments. Louis Brandeis, former U.S. Supreme Court Justice, is the first
known to use social, economic, and public health research in a legal brief to
provide factual evidence (Muller v. Oregon, 1908). Later justices deciding
two other landmark cases used the same approach: Brown v. Board of Edu-
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cation (1954) and Chandler v. Florida (1981). In Brown, social research find-
ings were used to demonstrate that separating Black and White children in
school led to learning inequity for the former. In Chandler, the Court con-
sidered research showing the psychological effects of using cameras in the
courtroom. A 1980 study of U.S. Supreme Court decisions reported that in
about one third of 601 cases analyzed, justices “resorted to identifiable so-
cial science materials, although these were not necessarily crucial to the ra-
tio decidendi in a case” (Abraham, 1980, p. 248).

An early attempt to combine legal and social science research to explore
the issue of access to meetings was the work of Adams (1974) at the Uni-
versity of North Carolina. He wanted to analyze state laws and whether
they facilitated or restricted public access to official information with the
presumption that “all meetings of all bodies at all levels of government
should be conducted before citizen or media spectators” (Adams, 1974, p.
1). Adams used a two-step method to evaluate open meeting laws in all 50
states. First, he used content analysis to survey the then current, as well as
pending, laws on open meetings on the basis of presence or absence of ele-
ments that he believed would make an “ideal” law.! For each criterion met
by a state law, Adams assigned one point to a state. Thus, a state with “an
ideal law” could score as many as 11 points and a state with no law would
score O (Adams, 1974). Adams did not explain how he arrived at his list of
11 criteria for “maximum openness.”

Adams’ quantitative content analysis of state open meetings laws re-
vealed that one state, Tennessee, met all 11 criteria. Arizona, Kentucky,
and Colorado received 10 points. At the other end of the scale, Mississippi,
West Virginia, and New York had no provisions at all regarding open
meetings, and the states of Maryland and Rhode Island met only one of
the criteria. The mean rating was 6.7. Adams made no effort to weight
his criteria, but acknowledged that “Substantial differences might exist
between two states with the same score since some characteristics have
more value for openness than others” (Adams, 1974, p. 5).

The second step of Adams’ research involved a survey in which editors
of newspapers in the capital cities of the 50 states were asked to evaluate
the effectiveness of open meetings laws in general. Thirty-three editors
sent their answers in—for a response rate of 66%. The majority of editors

'Adams’ criteria used to evaluate the openness of state laws were to: (a) include a state-
ment of public policy in support of openness; (b) provide for an open legislature; (c) provide
for open legislative committees; (d) provide for open meetings of state agencies of bodies; (e)
provide for open meetings of agencies and bodies of the political subdivisions of the state; (f)
provide for open county boards; (g) provide for open city councils (or their equivalent); (h)
forbid closed executive sessions; (i) provide legal recourse to halt secrecy; (j) declare actions
taken in meetings which violate the law to be null and void; and (k) provide for penalties for
those who violate the law.
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wrote in favor of open meetings laws with or without restrictions. Ac-
cording to Adams, two editors said that “laws create loopholes and things
are therefore better without law” (p. 18). Another two editors, although
in favor of open meetings legislation, did not know that their respective
states had such provisions.

A second comparative analysis of state open meetings laws, conducted
by Iorio in 1984, updated the Adams (1974) study. Iorio first compared
the 1974 and 1984 open meetings statutes using Adams’ criteria and cat-
egories with one addition: “to clarify the nature of the executive session
and provide a more realistic perspective of current law” (p. 743). She
found that by 1984, all 50 states had adopted laws requiring open meet-
ings, compared with only 47 states in 1974. The mean score in 1984
across all the 11 categories was 8 (or 73.8% compliance), whereas in the
previous study the mean was 6.7. “Compared to legislation in 1974 [and
accounting for the additional category], 36 state scores increased, the
scores of seven states remained the same, and the scores of seven states
decreased” (lorio, 1984, p. 745). As in the earlier study, only Tennessee
scored a perfect 11. Eight states scored 10, whereas Alabama, Minnesota,
and South Dakota scored the lowest with a 5.

The second part of Iorio’s (1984) research rated open meetings laws in
four additional categories “developed to judge the laws in terms of precise
delineation for their operation” (p. 742) and “based on provisions in-
cluded in the federal law and in model legislation and suggestions from
law review articles” (p. 743).? Thirty-four state laws met the four addi-
tional criteria (86.5% compliance). Overall, across all 15 categories in
both parts of the study, Iorio found that one state, Tennessee, scored a
perfect 15. Another eight states scored 14. At the other end of the scale,
Alabama scored the lowest with 5.

In another comparative study, Cleveland (1985) measured the range of
openness across all 50 states of open meetings statutes and higher educa-
tion. Twenty-five criteria of openness were identified, “not determined by
any scientific method but by personal response to the laws” (p. 33), and
no attempt was made to weight the importance of the categories.® Ten-
nessee met the most criteria with 22, followed by Florida with 21. At the

In addition to Adams’ 11 criteria, lorio used the following categories: (a) definition—
sets parameters for operation of the law by providing accurate explanation of terms such as
public body, agency meeting, and so on; (b) minutes—establishes a permanent record open
to public review; (c) prior notice of meetings—provides information concerning time and
place of meetings; and (d) rules for the conduct of executive sessions—sets safeguards
against abuse of executive session privilege.

*The criteria used were: policy statement, no bodies explicitly exempted, all final action
in open meeting, discussion in open meeting, gathering information in open meeting, com-
mittee meetings open, advisory boards open, informal meetings open, quasi-judicial meet-
ings open, meetings of local entities open, meetings of less than quorum covered, involved
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other end of the scale, the least open states were Mississippi, South Da-
kota, and Wyoming with a score of eight and Pennsylvania with a score
of five (Cleveland, 1985).

In 2002, the Chicago-based Better Government Association (BGA) con-
ducted a fourth study analyzing FOI laws in each of the 50 states and the
District of Columbia (Better Government Association, 2002). The organi-
zation looked at the text of each open record statute, but decided not to
use case law or attorney general opinions “to keep the analysis as objec-
tive as possible” (Better Government Association, 2002). Each state was
rated against a “gold standard” of five criteria—three procedural criteria
and two penalty criteria—that “were chosen as an effort to conduct the
most objective analysis of the law in each state.”* Compliance with each
of the five criteria was measured on a 5-point scale, with O the lowest
and 5 the highest possible score. The resulting score was then converted
to a 4-point scale (multiplying by .80) and given an academic grade point
average (GPA; i.e., A = 4.0, B = 3.0, etc.). The scores for the five criteria
were added, and the states were ranked according to their overall GPA
(Better Government Association, 2002). The BGA study reported that Ne-
braska had the highest score, with a 3.3 GPA—equivalent to (and there-
fore) a B. New Jersey followed closely with a 3.1. At the low end of the
scale, Alabama and South Dakota did not meet any of the five criteria,
and were thus given an F grade and a 0.0 GPA.

The Reporters Committee for Freedom of the Press (2001) published a
guide to open government law somewhat similar to the work of the
Marion Brechner Citizen Access Project (MBCAP). Tapping Officials’ Secrets,
currently in its fourth edition, provides summaries of law regarding access
to public records and official meetings for each of the 50 states and the Dis-
trict of Columbia. The legal outlines are prepared by attorneys expert in
open government issues. The outlines begin “by describing the general
structure of the state law, then provide detailed topical listings explaining
access policies for specific kinds of records or meetings” (Reporters Com-
mittee for Freedom of the Press, 2001). The Internet version of the publica-

parties may request openness, substantial minutes of closed meetings required, remedial ac-
tion (voiding or equitable relief), criminal penalty may be levied, exemptions exclusive, per-
sonal character or reputation, employment, property, other financial matters, legal, labor
strategy, labor negotiations, enforcement agency, and security.

*The procedural criteria were: (a) the amount of time a public agency or department has
to respond to a citizen’s request for a public document; (b) the process a citizen must go
through to appeal the decision of an agency to deny the request for the public record; and
(c) whether an appeal is expedited when it reaches the court system. The penalty criteria
were: (a) whether the complaining party, upon receiving a favorable judgment in court, is
awarded attorney fees and costs; and (b) whether the agency that has wrongfully withheld
a record is subject to any civil or criminal punishment. The BGA study is available online at
www.ire.org/foi/bga/index.html.
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tion is fully searchable, allowing for comparisons of a few states at a time
for one category or for complete legal summaries by individual states. The
project, however, does not have a page to allow looking at all states at once
and does not evaluate access laws in terms of their degree of openness; nor
does it look at laws other than statutes. MBCAP will.

THE MARION BRECHNER
CITIZEN ACCESS PROJECT®

In contrast to Adams’ research, conducted with significantly fewer re-
sources, the Marion Brechner Citizen Access Project (MBCAP) focuses ex-
clusively on summarizing and rating access laws. Project researchers did
not arbitrarily select categories to rate, but used a research method called
grounded theory, allowing the laws to “speak for themselves.” MBCAP in-
cludes state constitutions and court opinions, as well as statutes. The
project’s director, Bill F. Chamberlin, knew from his previous research
that mapping all state laws, including constitutional provisions and
court opinions, affecting access to government records would be an im-
mense project taking several years. Given the complexity of the project,
the research so far has focused on statutes and constitutional provisions
for public records. Eventually, the court opinions for public records and
the statutes, court proceedings, and constitutional provisions for open
meeting laws will be rated as well.

MBCAP attempts to quantify a state comparison of access laws and
provide information that will help Web site users understand the laws. The
project does not try to evaluate laws as “good” or “bad.” A “good” law de-
pends as much on an individual’s perspective as it does on the characteris-
tics of the law. For example, a state access law involving privacy rated
mostly open by MBCAP may be good for journalists, but less adequate for
people who are afraid their personal information will become public.

*The researchers working for the MBCAP under project director Bill Chamberlin are stu-
dents in either the College of Journalism and Communications (CJC) or the College of Law
at the University of Florida, or both. All of the students doing legal research have had at
least one course in legal research methods, and most have had more. Most of them are doc-
toral or master’s students specializing in media law or working toward a joint communica-
tions/law degree (MA/JD or PhD/JD). A few undergraduate students assist in nonlegal re-
search aspects of the project. A number of faculty members from the CJC, as well as other
universities around the country, have worked closely with the project director, providing
methodological and technical expertise. Chamberlin particularly appreciates the work of
Michael Weigold, Debbie Treise, Melinda McAdams, David Carlson, and Craig Lee of the
CJC; Shannon Martin of the University of Maine; and Robert Stevenson of the University of
North Carolina at Chapel Hill.
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The openness of government records and meetings can be a critical
component of a democratic republic, allowing citizens to take a more ac-
tive role in governing (Blasi, 1977). However, few citizens or public offi-
cials doubt the need for some closure of information that would damage
national security or subject a crime victim to additional threats. In an ef-
fort to help scholars, public officials, and citizens better understand the
public policy choices of disclosure and nondisclosure, MBCAP uses the
tools content analysis and quantitative ratings for the purpose of provid-
ing users of the MBCAP Web site with a systematic “landscape,” includ-
ing comparisons, of access laws across all 50 states.

The data, including the ratings and summaries of laws, can be accessed
on MBCAP’s Web site (www.citizenaccess.org), along with direct links to
all state access laws and FOI compliance audits of public officials. The
Web site also provides substantial and frequently updated lists of books,
booklets, and articles written about the individual state access laws, and
contact information for all of the organizations known to be actively in-
volved in education or public interest advocacy related to access to gov-
ernment meetings and records.

Early in the project, the project director established an advisory board as
the primary tool to evaluate the state access laws. The criteria for selecting
members included their familiarity with access laws, familiarity with the
legal system, commitment to open government, personal reputation and
visibility within the field, and willingness to spend the time it would take
to participate in the project. Members were chosen to represent different
regions of the country, different professional backgrounds, and different
organizations to obtain as representative a rating among those with an ex-
pertise in access laws as possible. Currently, the board has 11 active mem-
bers and 3 associate members who may replace active members who can-
not be available when statements of law are being reviewed.®

®The 2004 Sunshine Advisory Board included: Rebecca Daugherty (JD), director of the
FOI Service Center, a project of the Reporters Committee for Freedom of the Press; Sandra
Davidson (JD), who teaches media law in the School of Journalism at the University of
Missouri; Robert Freeman (JD), executive director of the New York Committee on Open
Government; Kevin Goldberg (JD), an associate at Cohn and Marks LLP, specializing in First
Amendment and media law issues; Harry Hammitt (JD), editor and publisher of Access Re-
ports, a biweekly newsletter on the Freedom of Information Act (FOIA) and other open gov-
ernment laws and policies; Forrest (Frosty) Landon, former president of the National Free-
dom of Information Coalition and executive director of the Virginia Coalition for Open
Government; Linda Lightfoot, executive editor of the Baton Rouge Advocate; lan Marquand,
a broadcast journalist for KPAX-TV of Missoula, Montana, and a recent co-chair of the FOI
Committee for the Society of Professional Journalists; Charles Tobin (JD), a litigation and
media law attorney with Holland & Knight in Washington, DC, and a former journalist;
Patrice McDermott, assistant director in the Office of Government Relations of the American
Library Association; and Eric Turner (JD), an attorney and director of public education for
the Connecticut FOI Commission.
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Creating Summaries of Law

Because the MBCAP Web site is intended to offer information about ac-
cess laws to any individual with an understanding of how to use the In-
ternet, regardless of whether he or she is familiar with legal terms, the
first step in the research project was to create summaries of law, or cap-
sules, without the jargon and complex sentences often found in statutes
and court opinions.

Previous research (Adams, 1974; Better Government Association,
2002; Iorio, 1984) conducted systematic content analyses using prees-
tablished criteria to measure access laws. In MBCAP, the research did not
start with a priori categories, but with categories and subcategories based
only on the text of statutes, constitutions, court opinions, and perhaps
eventually administrative law. The MBCAP team, using a research
method called grounded theory (meaning that the research frame is de-
pendent on what is found in the laws as they are reviewed, rather than
forcing the law’s language into preconceived categories), reads all statu-
tory language related to access to see what issues states include in their
laws (Strauss & Corbin, 1991). Although Chamberlin necessarily estab-
lished a set of major research categories that allows researchers to focus
on one issue at a time, the categories and subcategories are regularly ad-
justed as the project director and the researchers see what is actually in
the laws.

Instead of starting the research with a particular set of criteria as pre-
vious scholars have done, Chamberlin initiates a particular search by ask-
ing a researcher to examine the provisions across the 50 states in one of
six major categories. Chamberlin’s “starter list,” based on his previous
reading and research and on what he has learned in the project so far, in-
cludes the definition of a public record, fees for copying records, proce-
dures involved in requesting records, the public and private bodies cov-
ered under the states’ records laws, the subject matter included and
exempted from records laws, and the laws providing for appeals, reme-
dies, and punishments in records cases. Categories, such as computer rec-
ords and constitutional protection for records, allowing for user search
capabilities are also used, but those categories will eventually be sub-
sumed into the six major categories for the purpose of creating one over-
all rating. The six major categories, unless they are adjusted, act as an
umbrella over all possible public records law provisions. As subcategories
of the major categories—and of the subcategories—are discovered in the
research, Chamberlin tries to organize the data to minimize the number
of times one aspect of a law is rated.

Once research assistants are given a specific category to research, such
as provisions regulating which government bodies are subject to the law,
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they conduct keyword searches using comprehensive legal databases.
They look for any aspect of every state law that mentions that the gov-
ernment agencies are required to disclose public records. The researchers
do not limit their searches to public records laws—related laws can be
found under the statutes describing the law controlling school boards or
the duties of county clerks, for example. So far, for each category, re-
searchers have examined state constitutions, state statutes, and a few
state appellate court decisions. In addition to keyword searches, the re-
searchers also use the citations and references from those searches to find
other statutes, court opinions, and constitutional provisions.’

In addition, project researchers have examined the pertinent literature,
including law reviews and periodicals. They look for items related to the
project in online news databases and clip files. The MBCAP office main-
tains a library of books about state media law as well as newsletters dis-
tributed by state access groups.

Once researchers have identified relevant legal statements, they sum-
marize them in full citation form for the database following a rigorous
set of guidelines. The project director reviews all legal summaries, called
capsules, in their final form. The process of preparing the summaries and
fitting them into categories usually involves both the researcher and
Chamberlin looking at the proposed capsules several times.?

After writing the full legal summary, researchers create a duplicate of
the summary that minimizes words and terms that might help members
of the advisory board identify the state from which the law comes. In
other words, citations, state names, and perhaps names of agencies pecu-
liar to individual states are eliminated. MBCAP staff want to avoid the
recognition by advisory board members of the state laws they are re-
viewing or the legal source of those statements to protect as much as
possible against bias when rating legal statements. The versions of the le-
gal capsules without identification, called neutral statements, are given
unique numbers that allow the project staff to link each of them to the

’Chamberlin hopes to eventually rate all state and federal appellate court opinions, state
administrative bodies with legal authority, and state attorney general opinions.

8For example, although Chamberlin might start a MBCAP staff member with a broad
category such as “Fees,” that category is broken down into subcategories as Chamberlin
and the student determine the different ways that states decide to charge fees for copying
records. For the sake of both the board members and the Web page users, the categories are
broken down until subcategories focus on only one issue of the larger category “Fees.” Sub-
sequently, the advisory board member is not asked to rate more than one issue at one time.
From “Fees,” the MBCAP team subdivides that category into several subcategories such as
“Fees, Fixed Fees,” “Fees, Distribution of Records,” and “Fees, Cost of Production.” In addi-
tion, the category of “Fees, Cost of Production” is broken down into subcategories of laws
that, for example, account for the cost of personnel time, cost of duplication, and cost of
record medium such as paper or computer disks.
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full version that will be posted on the project’s Web site. All legal state-
ments for one category or subcategory are sent to the advisory board at
the same time whenever possible. When updates are necessary, previ-
ously rated summaries are provided to the review board, along with the
updates, for comparison. The review board members usually receive 75
to 150 summaries every 3 to 4 weeks.

Because context is important when the advisory board members are
rating a law, specific categories are carefully defined. For example, the de-
gree to which state records are open to any person or U.S. or state citizen,
the advisory board is sent the entire sentence, which might say, “Any
person can inspect a nonexempt public record without revealing the pur-
pose of the request.” Advisory board members are instructed to rate only
the category of the kinds of people allowed to see public records. The is-
sues of exemptions and the “Purpose of the Request” are rated independ-
ently. The project tries to preserve advantages of context while being sure
all board members are reviewing one subject at a time.

In addition, advisory board members are reminded with every set of
legal summaries that they are to evaluate the statements only for
whether the law facilitates or limits access to government information.
The ratings are “not intended to reflect the quality of the language of a
law, nor the value or morality of a law. We are only rating the degree to
[which] government records are open or closed to the public, and we are
rating only the law in effect” at the time of the rating.’

In one batch of legal summaries for one category, advisory board
members may be reviewing two or three legal summaries from one state.
Every constitutional provision, statute, and appellate court opinion for
each category is rated and posted on the Web site separately, and the proj-
ect rates all legal statements for each category at the same time if possi-
ble. When it comes to developing the rating for a major category such as
“Fees,” the rating of the component parts is calculated first. If one of the
component parts, such as “Fees, Cost of Production,” has its own compo-
nent parts, such as “Fees, Cost of Labor,” the latter will be rated before the
former. As a matter of fact, the average rating of the component parts
becomes the rating for “Fees, Cost of Production.” The average rating for
categories immediately below “Fees” becomes the rating for “Fees.”

Rating Procedure

Advisory board members have 2 to 3 weeks from the day they receive the
legal statements to complete the rating. Because the project director re-
quires at least an 80% response rate from the small advisory board, a

Bill Chamberlin, e-mail communication, April 1, 2001.
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minimum of 9 of the 11 members must send in their ratings for one cate-
gory before the data can be tabulated and entered into the database. In
special circumstances, when one board member knows in advance that it
will be difficult or impossible to meet the ratings deadline, the project di-
rector asks one of the associate board members to complete the task.

Before beginning to rate legal statements, the board agreed to rate
them on a 7-point semantic differential scale, with 7 indicating that the
law allows for maximum openness to government records and meet-
ings, and 1 meaning the law facilitates the most closure. Although
scholars have created and used semantic differential scales with 5, 9,
and 11 points, traditionally it has been held that 7-point scales pro-
vide the most valid results. In this particular case, the legal research
team decided the 7-point scale was best to keep the scaling as simple as
possible while allowing the board members to rate subtle differences in
legal language.

The advisory board members are told to rate the legal statements
without discussions with other board members. For each legal statement,
board members are given the numerical scale of 1 to 7 and asked to circle
the number that best fits the openness of the legal statement. Once
MBCAP staff members receive the members’ ratings, they average them
to obtain the mean raw rating for each legal statement—a raw score be-
tween 1 and 7.

However, this result does not represent the rating that appears on the
project’s Web site. The board members agreed at the beginning of the
project that the ratings should reflect a fundamental principle of law—
that legal institutions constitute a hierarchy. The legal authority at the
top of the hierarchy, the constitutions and the highest court for each
state legal system, can trump the decisions of legal institutions lower in
the hierarchy, such as trial courts and administrative bodies or individu-
als. The legal statements made by institutions at the top of the hierarchy
have more precedential value for future legal decisions.

To recognize the importance of the different legal authorities, in the
early stages of the project, Chamberlin provided the Sunshine Advisory
Board members the opportunity to vote independently to arrive at a
weighting scale, as well as determine the weight appropriate for each le-
gal source. The project director and consultants decided on a 10-point
weighting scale after tabulating the advisory board ballots. The 10-point
scale was used to allow for a fairly large range of values and avoid possi-
ble ties when averaging the weights. The mean weights for the legal au-
thorities after the voting were: state constitution—9.6; state supreme
court—=_8.84; state statute—7.62; federal appellate court—7.28; state ap-
pellate court—6.5; federal trial court—5.38; state administrative body
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with legal authority—5.28; and state attorney general—4.08. A reliabil-
ity analysis of judges’ weight ratings was conducted. The resulting
Cronbach’s alpha was .9675 and the standardized alpha coefficient was
9692, indicating an almost perfect agreement among review board
members at the time. Six of the 11 board members taking part had for-
mal legal training. The remaining five members had extensive exposure
to the legal system.

The MBCAP Web site has rated not only statutes, constitutions, and
court opinions, but also has tried to indicate which of the documents best
represents the current state of the law by providing a rating for the
“most recent statement of law.” Chamberlin developed the “most recent
statement of law” because he wanted Web site users to be able to tell how
the overall law of the state—the combination of statutes, constitutional
provisions, and court decisions—would rate. However, the weighting of
the legal authorities made that difficult. Each category potentially had
three different scores even if they received the same rating because each
kind of document was weighted differently based on its legal precedential
authority. After the project research team decided that a sum or multiple
of the three scores would be meaningless, it tried to establish a mathe-
matical process that would best represent each state’s overall rating.
With reliability concerns in mind, the project director compiled nine pos-
sible solutions and sent a ballot out to board members. The advisory
board selected the “most recent statement of law,” meaning that the most
recent court opinion, statute, or constitutional provision would represent
the state’s law for that category.!® Once the project started using the des-
ignation, however, Chamberlin discovered that “the most recent state-
ment” was often a law that spoke to only part and not the complete cate-
gory. As a result, he is working on a new solution to the problem of an
overall rating for the state to present to the board. Meanwhile, the “most
recent statement of law” rating remains for some categories.

Data Manipulation

Chamberlin and the other scholars working on the project faced another
potential methodological problem. Because access laws originate from le-
gal authorities with different weights, the research team worried that a
neutral statement rated low on openness but coming from a high legal au-
thority (thus carrying more weight) would be given a higher overall rat-
ing than a better law from a lower source. Once a 7-point scale had been

®Marion Brechner Citizen Access Project, methodology file, ballot options—second
methods mailing (April 4, 2001).
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decided on as the measuring tool for the ratings, the scholars wanted a
standard 1 to 7 scale for the ease of understanding by both advisory
board members and the users of the MBCAP Web site. To overcome the
potential mathematical problem and account for the positive and nega-
tive valence of the ratings (i.e., open vs. closed laws), the research team
decided to convert the average ratings received from the review board to a
bipolar scale: the 1 to 7 scale becomes -3 to 3 before the weighting proc-
ess begins.

This method has been used by Ajzen (1991) to explicate his theory of
planned behavior. According to Ajzen, the transformation makes intu-
itive sense because evaluations (such as open—closed) form a bipolar con-
tinuum—negative at one end of the scale and positive at the other end.
Arithmetically, the conversion represents a linear transformation in
which a constant (four in this case) is subtracted from the original scale
values—a process that does not alter its properties.!!

Therefore, once the original ratings (the 1 to 7 scale) are received from
the board members, MBCAP research assistants convert them to the bipo-
lar scale by subtracting 4. The mean raw score is then calculated, and
the weight corresponding to that respective legal authority is applied.
Finally, the result is converted back to a 1 to 7 scale by adding the con-
stant 4 subtracted previously.

State ratings are posted on the project’s Web site as raw numbers and
corresponding openness icons. The value 7 corresponds to a sunny icon
(or completely open); 6 is mostly sunny; 5 is sunny with clouds; 4 means
partly cloudy (neither more open nor more closed); 3 represents cloudy; 2
means almost dark; and 1 is dark (or completely closed).

Results

The enormity of the project means that the project’s interactive Web site
contains far more results than could be discussed in a book chapter. It
also means that the MBCAP staff still has a lot of work to do. Although
many of the major categories for public records were substantially done
as the book deadline approached, only the statutes categories of “Defini-
tion of Records” and “Requesting Records” had been completed. In “Defi-
nitions of Records,” for example, the Sunshine Advisory Board gave the
state of Louisiana the highest rating overall—a 5 or somewhat open. A
more favorable overall rating would have been difficult given that 9 sub-

"To assess which of the two types of scales yielded better results, Ajzen correlated two
independent variables from his planned behavior model, first using a unipolar scale (1 to 7)
and then a bipolar one (-3 to 3). He found that the bipolar scale led to substantially stronger
correlations than the unipolar scale.
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categories were examined; no state was likely to have a perfectly open
law on all nine criteria.!? Louisiana’s definition, certainly one of the most
comprehensive, as summarized by the MBCAP staff, was:

The Louisiana public records law provides that all books, records, writings,
accounts, letters and letter books, maps, drawings, photographs, cards,
tapes, recordings, memoranda, and papers, and all copies, duplicates, pho-
tographs, including microfilm, or other reproductions thereof, or any other
documentary materials, regardless of physical form or characteristics, in-
cluding information contained in electronic data processing equipment,
having been used, being in use, or prepared, possessed, or retained for use in
the conduct, transaction, or performance of any business, transaction,
work, duty, or function which was conducted, transacted, or performed by
or under the authority of the constitution or laws of this state, or by or un-
der the authority of any ordinance, regulation, mandate, or order of any
public body or concerning the receipt or payment of any money received or
paid by or under the authority of the constitution or the laws of this state,
are “public records,” except as otherwise provided by the public records act
or the Constitution of Louisiana. (Louisiana Revised Statutes, 44:1 (1)(A)(2),
2001)

Other states with high “Definition” ratings were New Mexico, Con-
necticut, and Minnesota. The advisory board gave those states a rating of
4, partly cloudy—mneither more open nor more closed. The only state with no
apparent explicit or implicit definition of a record was North Dakota,
which received a rating of 2, or nearly dark, by the advisory board. Three
other states were rated at 2. These three states only suggested what
might be the definition of a record. For example, the law in South Dakota
stated,

.. . the statute does provide that if the keeping of a record is required of an
officer or public servant under any statute of this state, the officer or public
servant shall keep the record, document, or other instrument available and
open to inspection by any person during normal business hours. (South Da-
kota Codified Laws, § 1-27-1, 2001)

One of the most timely categories of legal statements created by the
MBCAP researchers is “Security and Safety,” a subcategory of the major

2The MBCAP team measured states’ definitions of public records by whether a state re-
quired ownership of a record; required the record to be in a particular physical format, in-
cluding a separate category for computer records; required that a record be related to gov-
ernment activities; required that a record be authorized by law; required only for a state to
maintain a record; required that a record be made or received by an agency; required that a
record have a relationship to state funds; and a miscellaneous category of criteria not re-
flected in most state laws.
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category, “Subjects Open/Closed.” Although the researchers started look-
ing for laws with the word terrorism included, they found few mentions of
the word. However, MBCAP researchers did find that states were largely
adopting laws to protect against terrorism by using the words security and
safety. According to the definition created by MBCAP and available on the
project’s Web site, the topic of security and safety represents “information
related to security of government, government officials, government facil-
ities or government meetings.” Most of the laws have been passed since
September 11, 2001. As the researchers continued to explore the topic,
they could sort the related laws into the categories of “Plans and Proce-
dures,” “National Security,” “Facilities,” “Federal Law,” “Investigations,”
“Medical Records and Drugs,” and “Personal Information.”

When the overall category of access to “Safety and Security” records
was rated across all 50 states by statutes, the states scored between 3 and
5, between somewhat closed and somewhat open. The board rated no state
at the extremes—dark (1) or sunny (7). Tennessee rated the lowest, at 3,
somewhat cloudy or somewhat closed. The Tennessee Open Records Act ex-
empts all records created to respond to, or prepare for, “any violent inci-
dent,” such as a “terrorist incident” (Tennessee Code Annotated, § 10-7-
503(2) (e), 2001). The Tennessee law also exempts contingency plans of a
government entity created in response to or to prepare for “any violent
incident, bomb threat, or ongoing act of violence at a school or business,
ongoing act of violence at a place of public gathering, threat involving a
weapon of mass destruction, or terrorism incident” (Tennessee Code Anno-
tated, § 10-7-504(20) (a) (i), 2002).

In contrast, Nebraska received a relatively high rating for openness,
with a score of 5 and a law that easily can be compared to Tennessee’s.
Nebraska’s statute reads:

In a section of the state statutes dealing with state officers, Nebraska allows
a custodian to withhold information developed or received by any public
bodies “charged with duties of investigation or examination,” that is “a
part of the examination, investigation, intelligence information, citizen
complaint or inquiries, informant identification, or strategic or tactical in-
formation used in law enforcement training.” If, however, this information
has been previously and publicly disclosed in an open court, administrative
proceeding, or meeting “by a public entity pursuant to its duties,” the in-
formation is subject to the state’s public records law. (Nebraska Revised
Statutes Annotated, § 84-712.05 (5), 2002)

Tennessee’s law uses vague terms that can be read expansively. Ne-
braska’s law is directed toward more specific activity. Nebraska also has
a provision designed to minimize unnecessary closure, whereas Tennes-
see does not.
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Also rated a 5, or somewhat open, Minnesota had no law that restricted
access to terrorism information. The absence of any restrictions on access
to official documents appears to have led the advisory board to rate this
state higher than a state that explicitly denied access to similar records.
When a state has no law, the project director has told advisory board
members to rate the fact that there is no law rather than provide review
members with a set value for “no law” for all categories. The reason for
this is that “no law” for “Safety and Security” might mean more open-
ness, but “no law” for redaction of nonconfidential material from confi-
dential material, for example, would rate at the other end of the scale—
this was given a 1 by the board.

CONCLUSION AND LIMITATIONS

MBCAP Director Chamberlin and MBCAP Sunshine Advisory Board
member Rebecca Daugherty have often said that deciding which state
supposedly has the best public records or open meetings laws would not
necessarily be useful information. The laws have too many dimensions,
the two have contended, for every state to be best at everything.
Chamberlin and Daugherty suggested that a more important contribu-
tion to the understanding of access laws comes with a clearer under-
standing of which individual statutory provisions maximize openness.

The MBCAP project allows anyone with access to the Internet to see a
summary of more than 150 legal categories for each of the 50 states and
the District of Columbia. The project posts more summaries and ratings
every month. Users of the project Web site can, for the first time, obtain
an easy-to-understand overview of all state laws in one category, organ-
ized by which states maximize and minimize access to government infor-
mation. The project provides raw data for public policymakers, public ac-
cess advocates, academic researchers, and journalists.

The project provides some interesting insights into records laws as
well. For example:

o The state of Florida has by far the most comprehensive constitu-
tional provision protecting access to government information and it
is rated highly. Most states offer limited constitutional protection for
access.

o In general, states that FOI activists would predict to have the most
progressive access laws—states such as Florida, North Carolina, and
Virginia—so far rate highly in many categories, including access to
computer records.
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« One state with a national reputation for providing poorly for public
access to records—Pennsylvania—rates toward the bottom of many
categories. Others often near the closed end of the scale include North
and South Dakota, Wyoming, and Nevada.

o The MBCAP advisory board said that a definition of a public record
that includes “used for public business,” a phrase that may sound at-
tractive, limits public access to more records than a definition that
emphasizes any record a public agency creates, receives, holds, and
maintains.

o In only one category so far, laws controlling inspection of public rec-
ords, did all states receive a rating better than 3, cloudy and somewhat
closed.

o More than 40 states allow repayment of attorney fees to individuals
who have sued to obtain closed documents. FOI advocates support
the repayment of attorney fees to people denied access to records as a
way to encourage citizens to risk paying the money it costs to go to
court to retrieve records from officials.

In addition to providing a better long-term or overall understanding of
public records laws, the project also tries to provide timely information
for the public. The project regularly updates its database on state laws
governing access to information about issues related to terrorism, for ex-
ample. Within days of the U.S. Supreme Court’s consideration of state
laws providing information about sex offenders to the public, MBCAP’s
summary and ratings of those laws appeared in more than two dozen
newspapers.

Of course many limitations make the project’s ranking of access laws
imperfect. Probably foremost is the research time involved—although
trends can be detected with an incomplete database, an overall rating of
all access provisions is not available for a long while. A second limitation
of the project is that the measurement tool is the analysis of the laws by
about a dozen individuals, who, although experts in the field, can never
provide the perfect analysis. When advisory board members see 50 state
laws, it is difficult to make sure that the same rating is given to similar
laws.

A third limitation of the study is that no project can effectively meas-
ure the similarities and differences in state laws because of the legal lan-
guage involved. In this project, subcategories of major categories are
given the same weight, although some clearly are more important than
others. For example, overall, the fees for the cost of the production of rec-
ords are much more important for most people than fees for overhead
costs or fee waivers, if only because of the comparatively few states that
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have laws for the latter two categories. However, all three categories are
treated as equals because of the project methodology. Yet to try to weigh
subcategories adds to the complexity of the project without telling us
much more. Any weighting is largely subjective.

A fourth limitation is that even an accurate rating of the laws as well
as court decisions would not tell anyone whether the laws were enforced
or whether requestors usually gained access to the records they sought.
Testing the effectiveness of laws by seeing whether public officials pro-
vide public records when asked gives us a better understanding of behav-
ior than any study of the laws. Therefore, links to citizen efforts to docu-
ment compliance and noncompliance with their state laws are listed on
the MBCAP site.

Even with the project’s limitations, the positives outweigh the nega-
tives. Added information about public access laws will help policy-
makers, educators, and journalists better examine and understand the
statutes and court decisions. An overview of laws will make them easier
to study and compare. By increasing access to information about public
records and open meetings laws, the project highlights the importance of
government information to the democratic process. It showcases the
states that comparatively make public access a priority and provides an
impetus to other states to improve.

MBCAP could help provoke public conversation about access to gov-
ernment information in a way similar to what the environmental groups
did for issues of water and air pollution, neglected by the public and press
until the 1960s and 1970s. A better discussion and understanding of ac-
cess laws can lead to a more thorough consideration and less polemic
when issues such as the need to have access to information held by the
government and the necessity of protecting individual privacy collide.

At a broader level, the project helps both legal and social science schol-
ars to better understand how the two research methodologies can be
blended for an improved understanding of other areas of law, particu-
larly the cross-state examinations of media law. Smaller projects than
this one certainly are within the range of a single scholar or a small
group of scholars.

MBCAP’s data have been visible in a number of places. Chamberlin has
been asked to participate in the debate over providing more access to in-
formation in numerous states, including California, Florida, and New
Jersey. He regularly talks to reporters about access issues, and the proj-
ect’s work has been the focus of numerous newspaper and magazine ar-
ticles. Project data are reported to FOI activists trying to improve access.
Chamberlin has received one award for the project and two others in part
based on the project. Most important, more information about state ac-
cess laws is more readily available and understandable than ever before.
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The MBCAP illustrates that the combination of legal research and social
science methodology can better help us understand and use law.
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Introductory Comments
to Chapter 10

Robert M. Entman'
George Washington University

This research started as an effort to understand the political content and
effects of local TV news, the top news source for the plurality of Ameri-
cans. After viewing many hours of tapes from 36 different cities, two
things became apparent: The most popular topic was crime, and the
subtext of crime news was race. Whatever its intentions, the credo of “If
it bleeds, it leads” seemed likely to raise the salience and seeming threat of
street crime—drugs, gangs, robberies, and murders (Romer et al., 2003).
Because a disproportionate share of easily covered defendants and victims
in most cities is African American, the heightened salience and threat
seemed likely to have racial meanings for White Americans. It further
struck me that the racial messages of local news were remarkably con-
gruent with the theory of modern racism advanced by David Sears and
others. Sears argued that although overt beliefs in Blacks’ racial inferior-
ity may have faded, they have been replaced by negative emotions such
as fear and resentment as core themes of racial animosity among Whites,
as well as by denial that racism remains a problem. Local news seemed
tailor-made to stoke precisely those sentiments.

1“Blacks in the News: Television, Modern Racism, and Cultural Change” originally ap-
peared, without this introduction, in Journalism Quarterly (1992), 69, 341-362. In the orig-
inal article, the author noted, “This research was supported by the Markle Foundation, the
Gannett Urban Journalism Center at Northwestern and the Chicago Community Trust Hu-
man Relations Foundation. The author would like to thank these people for help: Andrea
Durbin, Natalie Bullock, Steve Simon, and Leah Smith.”
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On the basis of these hunches, I fashioned a detailed content analysis
protocol that was unique at the time in three ways: It was rooted in the-
ory (modern racism), it compared portrayals of Blacks and Whites in
similar stories, and it probed both the visual and verbal dimensions of TV
news in close enough detail to illuminate potential impacts on Whites’
racial perceptions and responses. Since the original publication of a small
study (Entman, 1990) that served as the pilot for the paper reprinted
here, other scholars have found similar patterns in local news of other
cities. Research has also revealed highly significant impacts of racial im-
ages on race-related opinions. Of particular relevance in the current con-
text, studies have shown that even a brief exposure to Blacks accused of
crime in a TV news story is sufficient to cause experimental subjects to
develop more fear of crime and more punitive attitudes toward criminal
defendants (see e.g., Gilliam & Iyengar, 2000; Gilliam et al., 2002; Kang,
2005; Peffley et al., 1996; Romer et al., 1998).

The implication of the local news study reprinted here and of the other
studies cited earlier should be clear: Most White jurors in most urban ar-
eas will have seen years or decades of images that cultivate negative ster-
eotypes and emotions about Blacks—and, ironically, also reinforce igno-
rance about the very fact that such sentiments persist in affecting the
lives of African Americans. The same holds for White judges, prosecu-
tors, witnesses, and police. These experiences in turn are likely to have
heightened conscious and unconscious tendencies to presume Black de-
fendants guilty and to favor harsher treatment for them.

On the basis of these findings, what started as a book on local TV news
turned into a book on media and race that also covered network news,
prime time entertainment and advertising, and Hollywood film (Entman
& Rojecki, 2000). This larger study suggests more subtle impacts of
mainstream media on Whites” attitudes toward Blacks and therefore on
the functioning of the legal system. In briefest compass, the research sug-
gests that media images of Blacks and of Black—-White interactions sys-
tematically discourage Whites from empathizing with Blacks. At the
same time, what the media convey and what they leave out encourages
Whites to regard Blacks as out of place—as not truly fitting into the
American community. That community, the unconscious definition and
idealized image of America, is White. As one simple illustration, the book
discusses how whenever Time or Newsweek have a cover story with a
theme depicting humans or Americans in general, the individual on the
cover is White. For example, the covers of “How Your Love Life Keeps
You Healthy” (Time, January 19, 2004) and “Are Too Many Jobs Going
Abroad?” (Time, March 1, 2004) depict Whites. The reasons include not
just racial bias at the magazines, but commercial incentives—putting a
Black on the cover tends to reduce sales. Thus, the roots of the problem-
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atic media contributions to race relations are deep; they cannot be reme-
died merely by putting more minority members in the newsroom.

I believe the research in this area justifies the following policy pro-
posal: require judges to instruct juries that scientific studies reveal how
unconscious racial biases distort individual decision making and group
deliberations in America. Jurors should be admonished to monitor them-
selves for unconscious thoughts and emotions that may push them to-
ward disregarding the exculpatory information and overweighing the in-
criminating information when evaluating ethnicities other than their
own. This instruction might reduce the tendencies for unconscious fears
and assumptions to color decisions among the racially ambivalent ma-
jority of Whites who are not outright racists. With more self-
consciousness, too, it would become easier for Blacks and others to chal-
lenge those White jurors who are racist when they veil their prejudice by
using oblique, racially coded, but ostensibly neutral language. In addi-
tion, the admonition could diminish other ethnic prejudices (Blacks judg-
ing Asians, Korean Americans judging Latinos, etc.) that may undermine
the fairness of the legal system in our increasingly multi-ethnic society.
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Chapter 1 O

Blacks in the News: Television,
Modern Racism, and Cultural
Change

Robert M. Entman

Local news may be one vehicle through which television helps, inadvertently,
both to preserve and to transform cultural values. Content analysis on the eve-
ning news on four Chicago television stations over a lengthy period suggests local
television responds to viewing tastes of black audiences. However, data on these
Chicago television news programs suggest racism still may be indirectly encour-
aged by normal crime and political coverage that depict blacks, in crime, as more
physically threatening and, in politics, as more demanding than comparable
white activists or leaders. Ironically, widespread employment of black television
Journalists suggests to viewers that racial discrimination is no longer a signifi-
cant social problem. The mix of these two views of blacks encourages modern
white racism—nhostility, rejection and denial toward black aspirations—the
study argues.

This study explores the possible impact of local television news on
whites’ attitudes toward blacks. Content analysis of local news in Chi-
cago suggests that, on balance, the medium may help to discourage and
delegitimize traditional racist attitudes among white audiences. Yet the
data also support the hypothesis that local news contributes to the phe-
nomenon social scientists have labeled “modern racism.”

Modern racism is a compound of hostility, rejection and denial on the
part of whites toward the activities and aspirations of black people. In
part, local television’s inadvertent contribution to this phenomenon may
arise from its coverage of blacks involved in crime and in politics. And in
part, paradoxically, it may arise from the very responsiveness of local
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news to black audiences. In this way television news appears to be help-
ing to change the shape of whites’ racial attitudes to fit the system’s cur-
rent political practices and social realities.

MEDIA AND RACISM

The change from traditional to modern racism is subtle, but critical to an
understanding of mass media’s influence on racial attitudes, Traditional
racism comprises negative “beliefs about black intelligence, ambition,
honesty and other stereotyped characteristics, as well as support for seg-
regation and support for acts of open discrimination.”! Traditional rac-
ism is thus open bigotry that endorses “restrictions on interracial social
contact . . . and opposition to equal access or equal opportunity. . . ."”?
Only in the past 25 years or so have expressions of such traditional racist
sentiments nearly disappeared from the media and from public discourse
generally. Surveys now show only declining number of whites endorsing
such traditional racist sentiments as “Black people are generally not as
smart as whites” or “It is a bad idea for blacks and whites to marry one
another.”?

According to social scientists, this reduction in measured racism has
two basic causes. First, traditional racist sentiment has actually declined,
perhaps in part because of changes in law and public policy.* Second,
white Americans now realize that it is frowned upon to assert that blacks
are inherently inferior, socially undesirable and therefore deserving of le-
gally-enforced segregation.®

In response to the measurement difficulties and the manifest continued
significance of race to American society,® social scientists developed the
concept of “modern” (or “symbolic”) racism. According to Sears, modern
racism centrally involves “anti-black affect” combined with attachment
to “traditional [American] values.”” This orientation leads modern racists

John McConahay, “Modern Racism, Ambivalence, and the Modern Racism Scale,” in
John Dovidio and Samuel Gaertner, eds., Prejudice, Discrimination, and Racism: Theory and
Research (New York: Academic Press, 1986), p. 93.

*David Sears, “Symbolic Racism,” in Phyllis Katz and Dalmas Taylor, eds., Eliminating
Racism (New York: Plenum Press, 1988), p. 55.

*See McConahay, op. cit., p. 108.

*Sears, op. cit.

5The standard items used to measure racism became “reactive in that most white Ameri-
cans knew the socially desired answers. . ..” McConahay, op. cit., p. 93.

°As McConahay, op. cit., pp. 92-93 points out.

’Sears, op. cit., p. 56.
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to express “antagonism toward blacks” ‘pushing too hard’ and moving
too fast . . . resentment toward . . . racial quotas in jobs or education, ex-
cessive access to welfare, [or] special treatment by government, . . . [and]
denial of continuing discrimination.”® Whites who have modern racist
sentiments do not necessarily believe that blacks are inherently inferior or
that discrimination should be legal. What many whites with modern
racist tendencies do consciously feel is some amalgam of negative affect
(especially fear and resentment), rejection of the political agenda com-
monly endorsed by black leaders, and denial that racism is still a problem.

Modern racist attitudes are measurable, since most whites do not
know about the theory of modern racism and do not find the pertinent
items in surveys socially undesirable. Whites frequently endorse such
survey items as: “Blacks are getting too demanding in their push for
equal rights” (Agree is the modern racist answer); “It is easy to under-
stand the anger of black people in America” (Disagree); and “Over the
past few vyears, the government and news media have shown more re-
spect to blacks than they deserve” (Agree).? Studies have shown that such
items compose a psychometrically valid attitude scale and that scores
predict policy attitudes and voting behavior. Many whites who fail to en-
dorse traditional racist attitudes do score high on modern racism and
consistently oppose pro-black policies and vote against black or pro-black
politicians.©

Despite empirical support, some scholars attack the concept of modern
racism. Some assert that the real explanation for whites’ hostility to
blacks’ striving is group-based conflict over scarce resources;!'! others ar-
gue that whites may oppose government intervention favoring blacks on
conservative ideological grounds having nothing to do with racial ani-
mosity.!? Each explanation may apply to some individuals who score
high on instruments measuring modern racism, but the validity of the
concept itself appears well-supported. The most convincing evidence is

8Sears, op. cit., p. 56.

‘Taken from the literature review in Sears, op. cit., p. 57.

19See McConahay, op. cit., and Sears, op. cit. Whites may support candidates who oppose
pro-black policies because of the politicians’ stands on unrelated issues, such as agriculture
policy or inflation. The explanation of candidate choice is an enormously complicated task
well beyond the scope of this paper, but the literature already cited shows the independent
effect of modern racism on voting, controlling for other variables.

HLawrence Bobo, “Group Conflict, Prejudice, and the Paradox of Contemporary Racial
Attitudes,” in Katz and Taylor, op. cit.

2Byron M. Roth, “Social Psychology’s Racism,” The Public Interest No. 98: 26-36 (Win-
ter 1990); and cf. Paul M. Sniderman, Thomas Piazza, Philip E. Tetlock and Ann Kendrick,
“The New Racism,” American Journal of Political Science 35 (May 1991): 423-447.
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that scores on modern racism scales predict behavior. Measures of indi-
viduals” attachment to group interests do not, and, for reasons of social
desirability, measures of old-fashioned racist views cannot.!?

There has also been some discussion of whether the term “racism”
should be avoided. A less pejorative description such as “racial conserva-
tism” could be substituted, but that usage obscures the concept’s connec-
tion with old-fashioned racism as it dishonors conservatism. For now,
following the typical usage of scholars studying race relations, “modern
racism” seems most appropriate.!*

BLACK PORTRAYAL IN THE PRESS

The previous literature on the portrayals of blacks in U.S. news media
has focused mostly on visibility in print. Sentman found relatively low
visibility for blacks in Life magazine for the period 1937-72, but extend-
ing the time period and media sampled, Lester and Smith discovered a
pattern of rising coverage, as did Martindale.!

Since data on local TV news suggest that blacks have now achieved
high visibility, the more relevant research concerns the portrayals of the
blacks who are visible. Hartmann and Husband'¢ found that British news
tends to portray many general social problems as dilemmas involving or
caused by blacks, thus promoting an image of blacks as sources of
threats and burdens to society. Hall and his colleagues in Britain and Van
Dijk’s cross-cultural research came to similar conclusions.!” Finally, Gray
argued that U.S. news traces failure among the black “underclass” to in-
dividual shortcomings. Thus, he concluded, television perpetuates the
notion that “racism is no longer a significant factor....”!® All these

See Sears, op. cit., and the many studies cited there.

*See Phyllis Katz and Dalmas Taylor, “Introduction,” in Katz and Taylor, op. cit., p. 7.

"Mary Alice Sentman, “Black and White Disparity in Coverage by Life Magazine from
1937 to 1972,” Journalism Quarterly 60: 501-508 (Autumn, 1983); Paul Lester and Ron
Smith, “African-American Photo Coverage in Life, Newsweek and Time, 1937-88,” Journal-
ism Quarterly 67: 128-136 (Spring, 1990); Carolyn Martindale, The White Press and Black
America (New York: Greenwood Press, 1986).

1paul Hartmann and Charles Husband, Racism and the Mass Media (London: Davis-
Poynter, 1974).

7Stuart Hall, Chas Critcher, Tony Jefferson, John Clarke and Brian Roberts, Policing the
Crisis: Mugging, the State, and Law and Order (London: The Macmillan Press, 1978), Teun
van Dijk, Communicating Racism: Ethnic Prejudice in Thought and Talk (Newbury Park, Calif.:
Sage, 1987). Also see John Downing, The Media Machine (London: Pluto Press, 1980).

""Herman Gray, “Television, Black Americans, and the American Dream,” Critical Studies
in Mass Communication 6 (December 1989), p. 384. Gray does not analyze regular TV news
programs, relying instead upon a 90-minute CBS News documentary by Bill Moyers.
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works lend convergent validity to the findings reported here, but none
connect the theory of modern racism to TV news and American political
culture.?

METHODS AND THEORY

Based on a pilot study,? two elements of the stories were chosen for close
analysis: the visual portrayals of the accused and the allocation of “sound
bites,” that is, quotes of various actors in their own voices. The specific
message dimensions chosen grew out of the research not just on modern
racism but on racial prejudice generally. To summarize an enormous lit-
erature,! the basic understanding of prejudiced thinking is that individu-
als from the disliked outgroup (here, blacks) are homogenized and assim-
ilated to a negative stereotype by the ingroup (whites), whereas those in
the ingroup see themselves as individuated members of a diverse group
impossible to stereotype. The key to anti-black racism, then, is whites’
tendency to lump all or most blacks together into categories with nega-
tive characteristics.

Human information processing appears to operate by using stored
categories called schemas, which are themselves similar to stereotypes;
thus it is easy for people to fall into stereotyped thinking.?* For audiences
and journalists alike, this inherent bias of information processing com-
bines with existing social structures and political processes to promote
the stereotyping of the black outgroup.

Because old-fashioned racist images are socially undesirable, stereo-
types are now more subtle, and stereotyped thinking is reinforced at lev-
els likely to remain below conscious awareness. Rather than the grossly
demeaning distortions of yesterday, stereotyping of blacks now allows
abstraction from and denial of the racial component. Examples of stereo-

"There is a larger literature on portrayals of blacks in American fictional television. The
data suggest that blacks now fill more diverse and less stereotypical roles than they once
did, although certain racial biases persist. See, e.g., Carolyn Stroman, Bishetta Merritt, and
Paula Matabane, “Twenty Years After Kerner: The Portrayal of African Americans on
Prime-Time Television,” The Howard Journal of Communications 2: 44-56 (Winter 1989-90);
cf. J. Fred MacDonald, Blacks and White TV: Afro Americans in Television since 1948 (Chicago:
Nelson-Hall Publishers, 1983).

20See Robert Entman, “Modern Racism and the Images of Blacks in Local TV News,” Crit-
ical Studies in Mass Communication 7:332-345 (December 1990).

21See David Hamilton and Tina Trolier, “Stereotypes and Stereotyping: An Overview of
the Cognitive Approach,” in Dovidio and Gaertner, op. cit.; Patricia Linville, Peter Salovey
and Gregory Fischer, “Stereotyping and Perceived Distributions of Social Characteristics: An
Application to Ingroup-Outgroup Perception,” in ibid.

2?Hamilton and Trolier, ibid.
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typed news subjects that might trigger stored information processing
categories and associated negative affective responses would be “threat-
ening young black male” or “demanding black activist”; the (unjustified)
threat and the (unfair) demand would be the conscious stimuli of the
negative affect rather than the racial identity.

Journalists who repeatedly transmit these images may not themselves
support modern racism. News personnel shape reports in accordance
with professional norms and conventions. When confronted with events
or issues that the social structure and political process routinely produce,
these journalistic practices vield visuals and sound bites that fit audience
stereotypes. Thus, to take one example, when journalists select sound
bites for a story about black political activity, they will often choose
those that convey drama and conflict. Black leaders produce an ample
supply of such quotes because the structures of social and political power
often marginalize them, inducing them to employ demanding and emo-
tional rhetoric.?® Those quotes are not the only things the blacks say, but
they are the ones that make “good television”—they convey drama and
induce emotion, they provide aural variation in what might otherwise be
a dull talking head story. Since similar sound bites have been conveyed
frequently over the years, the audience may come to expect them in nar-
ratives of black political activity. News personnel know this and, follow-
ing professional norms, attempt to fulfill audiences’ expectations. What
reinforces stereotypes from the perspective of the communication theo-
rist is simply following news conventions and audience expectations to
the journalist.

To find the ways that mass cultural institutions may promote nega-
tive stereotypes that are congruent with modern racism, one must now
analyze subtle distinctions between visual and verbal representations of
blacks and whites. These implicit comparisons of blacks and whites may
deny individuation and associate blacks with negative traits, while im-
plicitly individuating and associating whites with more positive qualities.
It is in this way that TV can—without manifestly derogating blacks—en-
courage modern racism.

To test its hypotheses, this paper relies exclusively upon media con-
tent. Therefore, like all studies based purely on content analysis, it can
only provide inferential evidence as to the effects of the messages it docu-
ments; the discussions of how the different images of blacks and whites
affect attitudes is inevitably speculative. As always, media images are
polysemic, and audience responses may be diverse; it is possible that con-

*Blacks also seem to use emotional communication differently from whites, which may
cause whites to feel threatened. See Thomas Kochman, Black and White Styles in Conflict
(Chicago: University of Chicago Press, 1981); cf. Entman, “Images of Blacks,” op. cit.
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tinuing exposure to local news has no effect on racial attitudes. Based
upon current understanding of racist thinking and the content analysis,
the paper merely attempts to build a plausible case that local news may
stimulate and reinforce modern racism, at least among those whites
most likely to find that orientation appealing. A definitive case awaits fu-
ture research.**

HYPOTHESES

Modern racism is operationalized as having three major components par-
alleling the dimensions of survey instruments used to measure the con-
cept: general affective hostility toward black persons; rejection of blacks’
political aspirations;* and denial that discrimination continues to be a
problem for blacks. This breakdown vyields three specific hypotheses
about how the typical images of blacks on local TV news may reinforce
stereotyping that feeds modern racism.

H1. There Are Consistent Differences in Portrayals of Blacks and
Whites in Crime Stories That May Stimulate the Hostility Compo-
nent of Modern Racism. Lewis and Salem write that: “[A]ttitudes of
citizens regarding crime are less affected by their past victimization than
by their ideas about what is going on in their community—fears about a
weakening of social controls on which they feel their safety and the
broader fabric of social life is ultimately dependent.”?¢ Such fears may be
compounded and focused on blacks by the reporting practices of local TV
news. Local news in Chicago and elsewhere appears to grant high prior-
ity to crime stories.?” It is thus no surprise that a large proportion of the
local TV news featuring black persons focused on crime, most of it vio-
lent.

Statistics indicate that young black males are “in fact” involved with
Chicago’s criminal justice system far more than young whites. In 1989,
a study found, 29% of black males between the ages of 20 and 29 spent

*The author is collecting large-scale sample survey data to test the impact of exposure
to local TV news on racial attitudes.

*Readers should not infer that all blacks agree on the public policies government pursue;
however, blacks are significantly more “liberal” and vote much more heavily for the (more
liberal) Democratic Party than whites. See Barry Sussman, What Americans Really Think
(New York: Pantheon, 1988).

*Daniel Lewis and G. Salem, Fear of Crime: Incivility and the Production of a Social Problem
(New Brunswick, N.J.: Transaction Books, 1986), p. 9.

*’For evidence from a 36-market study of local TV news, see Robert Entman, Democracy
Without Citizens: Media and the Decay of American Politics (New York: Oxford University
Press, 1989), pp. 110-113.
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time in Cook County jail, versus 4% of young whites.?® But there is no in-
herent definition of news that says crime must comprise a major propor-
tion of local television news programming. Nonetheless, TV stations
seem to believe audiences for local news want a lot of crime coverage, and
judging by the ratings success of the programs, perhaps they do. Thus do
news norms, audience expectations, and social structure interact to pro-
duce stereotypes that may feed modern racism.

H2. There Are Consistent Differences in Portrayals of Blacks and
Whites in Political Coverage That May Arouse the Second Compo-
nent of Modem Racism, Resistance to Blacks’ Political Demands.
A major source of modern racist sentiments is attachment to traditional
American individualist values, including suspicion of government inter-
vention in the free market. If local news portrays blacks in politics as
more strident and demanding of government favoritism than whites, it
may generate or reinforce resistance among those in the majority group
who oppose government intercession in the workings of America’s meri-
tocracy. So the second hypothesis is that local television’s political cover-
age reinforces a second dimension of modern racism by encouraging a
negative stereotype of blacks’ political activities.

H3. The High Visibility of Authoritative Black Journalists Com-
municates Messages Likely to Support the Third Element of Modern
Racism, Denial of Racial Discrimination. The third hypothesis con-
cerns the paradoxical function of stations’ responsiveness to the interests
of the black community. The stations’ most visible response is employing
African-American anchors and reporters. The hypothesis is that these
journalists stand as symbolic affirmations that discrimination no longer
impedes African-Americans, thereby contributing to a stereotyped un-
derstanding of black progress that undergirds the third component of
modern racism. But the prominent black presence in local news may also
undermine traditional racist stereotypes.

Findings

The study is based on content analysis of approximately 55 days of local
television news in Chicago as broadcast by WBBM (CBS affiliate), WGN

28429% of young black men jailed in ‘89 study says,” Chicago Tribune (September 23,
1990), pp. 1, 18. Note that the study does not appear to establish that all of those black
males jailed were residents of Cook County or that individuals did not give different names
when arrested repeatedly. The data are thus of uncertain reliability. However the Tribune re-
ports a similar study in Los Angeles County that also found a figure of 29% there.
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(Independent), WMAQ (NBC) and WLS (ABC), sampled from the period of
December 1, 1989 through May 10, 1990.%° The program was the 10
p-m. news for the three network affiliates and the 9 p.m. news for inde-
pendent WGN. Analyzing data limited to one city allowed intensive ex-
ploration of the connections between modern racism and television news
in a concrete context for one of America’s largest urban areas. Whether
the findings can be generalized to other metropolitan areas can only be
determined by future research, although there is no reason not to think
local news programming is similar from city to city.*°

Local television appears to be a particularly important news medium
in Chicago. Half the TV households in the Chicago area watch the late lo-
cal news (at 9 or 10 p.m.) on the average night. This compares with an
average combined rating of 26 for the three network evening news
shows (shown at 5:30 or 6:00 p.m.).3! Adding impetus to this study,
most local news reports originate close to home. The images in all likeli-
hood help to shape the audience’s emotional and cognitive responses to
community conditions in a way that national news cannot.

**The data are from video recordings of the local news broadcast by WBBM, WGN, WLS,
and WMAQ for selected periods from December 1989 through May 1990. The period De-
cember 1-7, 1989, was originally the pilot study week (WGN was not included in the pilot).
These programs are included in the analysis along with a sample of programming from the
next five months. In each month after December, two five day periods were chosen. In an
attempt to cover every day of the month, dates were staggered purposively but randomly
to cover 10 days from each month: January 10-14 and 21-25; February 6-10 and 16-20;
March 1-5 and 26-30; April 21-30; and May 1-10. The word “approximately” is used in
the text because of preemptions of the news (usually by sports events) and equipment mal-
functions (bad reception or faulty timer settings); some programs in the sample periods
were not recorded. The total number of programs included in the sample is 207. The total
number of possible programs, had there been no preemptions, would have been 221. With
some preemptions, the actual potential number of news shows was about 215. The possi-
bility that the absence of these few programs from the sample introduces any biases in the
results is remote; the 207 programs analyzed comprise a large and representative sample of
the late evening, local television news in Chicago. Coding was done by the author and by
students trained and supervised by the author. Reliability was checked by the author’s
recoding of 15% of the material. Average reliability was .94 for the crime material and .86
for the political.

30Stephen Hess, “Washington as Seen on Local TV Newscasts,” paper presented at the
1990 Annual Meeting of the American Political Science Association, San Francisco, August
30-September 2, 1990; Raymond Carroll, “Market Size and TV News Values,” Journalism
Quarterly 66: 49-56 (Spring 1989); Robert Entman, “Super Tuesday and the Future of Local
News,” in Philip Cook, Douglas Gomery and Lawrency Lichty, eds., The Future of News (Bal-
timore: Johns Hopkins University Press, 1992).

#1See A. C. Neilsen Company, Neilsen Station Index (Chicago Metered Market Service for
February 1989) (New York: Neilsen Media Research, 1989). Some households may watch
both WGN at 9 and another station at 10, so that the actual percentage of households
watching the late news may be slightly under 50%.
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As a proportion of the total news time analyzed, approximately 37%
featured blacks?®* more than incidentally.?3 From this figure it is clear that
local television news does not neglect black persons or the black commu-
nity. Politics comprised the largest single category of stories involving
blacks, followed by crime. Together, these two categories accounted for
49.8% of all stories in which blacks appeared. Thus, images of blacks as
either acting in politics or as involved somehow in crime dominated local
news portrayals of African-Americans. These two areas of news turn out
to be critical to the hypothesized role of local TV news in fostering mod-
ern racism.

White Hostility and Black Crime News

The first hypothesis is that crime coverage, a primary topic for local
news, produces different images of blacks and whites, differences likely to
stimulate negative affect among whites toward blacks. In testing this hy-
pothesis, the unit of analysis is the story. During the study period, a total
of 429 stories about the breaking of law appeared in which a person was
accused by name. These were selected for close analysis because they were
the stories most likely to provide information on the race of the accused,
usually via a photograph or motion video footage of the person(s). The
analysis focuses on 321 stories in which the race of the accused was actu-
ally conveyed and was either white or black. Of these, 231 or about 72%
of the accused named were white, and 90 or 28% were black.3*
Because the type of crime rather than the race of the accused could af-
fect differences in coverage, the stories were divided into two categories,
those dealing with violent and drug-related crime, including murder,
rape, robbery and drug dealing,® and those about non-violent crime, in-
cluding fraud and political corruption. All analyses were conducted sepa-
rately for the two categories to prevent the confounding of racial differ-
ences in reporting with differences related to the nature of the crime.
However, even if the explanation for any racial differences is that
blacks and whites tend to commit different types of newsworthy crimes,
the most salient point for public opinion is that the media convey a diver-

#The period analyzed included a total of approximately 2,484 minutes of news. This

figure was arrived at by taking the total number of programs analyzed, 207, and multiply-
ing by an average 12 minute news hole in each broadcast. The remainder of the 30-minute
news show is taken up by weather, sports, banter among anchors, program credits and in-
troductions, and commercials.

*An example of an incidental appearance would be a black person walking by a news
scene on the street.

34For 22 stories, the accused was of another race.

*Drugs were considered a violent crime because drug dealing is so closely associated
with violence, even if a particular story only mentioned the sale or abuse of drugs.
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TABLE 10.1
Percentage of Blacks and Whites Accused of Crimes
in Selected Visual Depictions for all Crimes

Blacks Whites x?

A. Accused named in still photo 48.9 65.3 2.8
Accused not named in still photo 51.1 34.7
N (45) (98)
B. Accused shown in motion 52.3 66.3 4.3%
Accused not shown in motion 47.7 33.7
N (86) (187)
C. Accused well-dressed 45.6 69.4 9.2%%
Accused poorly dressed 54.4 30.6
N (57) (160)
D. Accused physically held 37.8 17.6 7.0%*
Accused not physically held 62.2 82.4
N (45) (153)

*p < .05

**p < 01

gent pattern of racial images. Therefore, data are presented first for all
stories together without controlling for type of crime.

Visual and aural messages were coded. Visual analysis tested whether
blacks accused of crimes were depicted in ways that might tend to make
them look more threatening and less individualized than whites, thereby
reinforcing negative stereotypes. The visual attributes of still photo-
graphs of the accused included a label giving the person’s name; whether
the accused was shown in motion and whether, if so, the accused was be-
ing held physically by a police officer; and how the accused was dressed.
The analysis revealed that on these dimensions there were differences in
visual treatment that may tend to reinforce whites’ fears. In other in-
stances the visual analysis revealed no significant racial differences. These
included whether the still photo was black and white or color, whether it
was framed in color, whether the accused was handcuffed and the loca-
tions in which the accused was shown.3

Table 10.1 shows the racial breakdown of still photos with and with-
out names for those accused of violent crimes. Blacks were named less
frequently: 49% of blacks but 65% of whites were shown with names.
Statistical significance (by the chi square test) is at the .09 probability

*In analyzing visual elements of the coverage, we enter upon largely uncharted terri-
tory in social science. Communications scholars are only beginning to recognize and meas-
ure the impact of visual images upon audiences (see Doris Graber, “Seeing is Remembering:
How Visuals Contribute to Learning from Television News,” Journal of Communication 40:
134-156 (Summer 1990)), so there is no avoiding the speculative component of the discus-
sion that follows.
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level, short of the standard .05 cutoff, but better than the .10 sometimes
used in social research. This is the first of a series of differences that all
point toward negative stereotyping; the others are significant below .05
(by chi square), suggesting that this finding is not due to chance. But
more research is needed to confirm significance.

At a symbolic level, the absence of naming could be significant. Preju-
dice is fed by a tendency to homogenize, to assume there are no signifi-
cant differences among individual members of the outgroup.’” When
blacks are not given a name in a picture, it suggests the visual representa-
tion can be assimilated to a larger, undifferentiated group, in this case the
stereotype of a dangerous black male. The anonymous individual por-
trait exemplifies the stereotype; the name is not important since the indi-
vidual simply stands for a familiar category of persons outside the
whites’ own group.3®

This interpretation should not be pushed too far. Large numbers of
black stills did contain a name label, and many white stills did not, but
the results could suggest an unconscious tendency for those who put to-
gether local news shows to disregard the individuality of black accused
lawmakers more than white, in part perhaps because they assume the
white majority cares little about the identity of blacks accused. When
combined with the other content features documented here, and when
exposure is repeated over a long time, this practice could help reinforce
stereotyping among white audiences.?’

Another element of the visual treatment that may be related to indi-
vidualization and humanization of the accused subject is whether the
person is shown in motion video. To show a person moving is to sym-
bolize that person as a human being, to disclose something about his size,
facial expressions, and other elements of his individuality. Table 10.1 re-
veals that blacks were significantly less likely to be shown in motion
than whites: 52% versus 66%.%*

Table 10.1 also displays data on how the accused shown in motion
video was dressed. Well-dressed means the accused had on a coat and tie
or casual sportswear; poorly dressed means the accused wore street
clothes (jeans and T-shirts and the like) or jail clothing. The blacks were
significantly more likely to be shown in street or jail clothing. This is not
surprising, given the apparent differences in social class of the blacks and

¥7See essays in Katz and Taylor, 1988 op. cit.; Linville, op. cit.

#Every still picture of a black violent criminal was of a male.

#Although possible impacts on black audience members, or on those of other racial
backgrounds are significant, they are beyond the scope of the research here.

**Meanings of visual images are not always straightforward. Thus blacks shown in mo-
tion but being held by a police officer, may stimulate more negative affect than blacks
shown only in an anonymous still photo. Classing motion video as humanizing may be in-
accurate in some cases. Such complexities await further research.
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whites accused in the news (more on this below). Still, the depictions may
contribute to whites experiencing greater threat from the more shabby-
clad blacks than from whites who are accused.

A similar pattern emerges in Table 10.1-D, which reveals whether the
motion video of black and white defendants showed them being physi-
cally grasped by police. Symbolically, being held suggests that the person
in custody—and perhaps the racial category of persons to which he be-
longs—is dangerous. If blacks are significantly more likely to be shown
in this manner, the message could be conveyed over repeated exposures
that they are more menacing than whites. As the table shows, blacks
were indeed much more likely to be portrayed in the grip of a restraining
officer than whites (38% vs. 18%). This finding may be traceable in part
to class differences correlated with race, and here again we see the traces
of social structure interacting with news choice: white criminals were
more likely to be middle or upper class. With access to bail money, whites
were less likely to be shown in the physical grip of the police; being free
from jail and having money, whites on average could also dress better
than blacks.

The visual analysis was extended to the aural dimension with a probe
of how “sound bites” were distributed. Stories were coded to determine
how much attention was given pro-prosecution and pro-defense speak-
ers, if any; what actor was quoted first in the story; whether the accused
himself spoke on screen; and the race of any police officers quoted. There
was no statistically significant pattern in quotes given pro-prosecution
sources, whether the accused spoke,*! or in type of source quoted first.

But there were two significant findings, displayed in Table 10.2. Table
10.2 shows that 11% of stories about blacks compared with 29% of those
about whites included quotes from pro-defense actors. The data suggest
that stories about black persons accused of crimes were substantially less
likely to allow them or their defenders to present information in their own
voices. Not only does this suggest that whites were less likely to be sub-
jected to the general pro-prosecution slant that pervades crime news,** on
a symbolic level it suggests, once again, less humanized, less individualized
treatment of the black accused. If the audience hears directly from the al-
leged lawbreaker or someone speaking for him, they may be more likely to
see the accused as a human being with his own individual story and per-
spective rather than as part of an undifferentiated mass of miscreants.

*'While for both races the vast majority of accused were not heard speaking, blacks were
less likely to speak than whites. About 6% of the black accused and 14% of the whites spoke.
The significance level of the difference was .08.

*2Cf. Celeste Condit and J. A. Seizer, “The Rhetoric of Objectivity in the Newspaper Cov-
erage of a Murder Trial,” Critical Studies in Mass Communication 2: 197-216 (September
1985).
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TABLE 10.2
Percentage of Blacks and Whites Accused of Crimes
in Selected Aural Depictions for All Crimes

Blacks Whites x’
A. Number pro-defense sound bites
None 88.8 70.6 11.7%*
One 9.0 18.6
Two or more 2.2 10.8
N (89) (194)
B. Race of police speaking on screen
Black police official 32.3 4.0 30.9%**
White police official 48.4 94.7
Both black & white police official 19.4 1.3
(31) (75)
**p < .01
***p < .001

Table 10.2 also shows the race of political officials quoted on screen
about the accused. The table reveals that blacks accused of crimes were
frequently discussed by white police officers or by both black and white
police officers in the same story. On the other hand, whites accused of
crimes were almost always discussed only by white police. There is a kind
of symbolic segregation of police authority. Blacks are framed frequently
by the words of white police, but not vice versa. Symbolically this could
suggest to white audiences that blacks are not trusted (and perhaps can-
not be trusted) to exert police authority over white persons. This finding
probably reflects the residential segregation of Chicago and the practices
of the police force in assigning officers of different races to specific neigh-
borhoods. But whatever the underlying social structures, the pattern of
images absorbed by the white audience may over time affect their racial
attitudes.

One complication in this analysis is the presence of a prominent, con-
tinuing story during the period studied. This was the Dowaliby murder
trial, involving a white couple charged with killing their own child. The
Dowaliby crime received more attention than any other violent crime
during the period (41 stories). Much of this coverage was sympathetic to
the defendants.*® Therefore, including it could bias the results. However,
for the data in Tables 10.1 and 10.2, excluding Dowaliby stories only
slightly reduced statistical significance levels; all findings remained sig-
nificant beyond .05.

As suggested by findings reported below, which show that removing Dowaliby cover-
age reduces the racial disproportion in pro-defense sound bites.
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Blacks and Crime

The data point to the following conclusion. Leaving aside type of crime—
grouping violent and non-violent crime stories together, as the news pro-
grams themselves do—the images of blacks accused of crimes appear to
be different from those of whites. Although on some dimensions there
were no racial differences (data not shown), every case of difference ap-
peared likely to stimulate negative emotions toward blacks among white
audiences.

Separating out news of the non-violent crimes, Tables 10.3 and 10.4
present the data for violent crimes only. In each case, the relatively nega-
tive imagery of blacks holds. That is, even when we look only at report-
ing of violent crime, the blacks accused appear to be treated in a less fa-
vorable manner than allegedly violent whites. The statistical significance
of the findings changes, however.

For violent crime, Table 10.3 shows that blacks were less often named
than whites; though the finding was not quite significant at the .05
probability level, if we exclude Dowaliby stories (data not shown), the re-
lationship actually does become statistically significant (at p=.036); with
the Dowaliby’s excluded, 43% of the blacks versus 67% of the whites ac-
cused of violence have name labels on their still photos.

Table 10.3 shows blacks accused on violence receiving significantly
less favorable visual treatment than whites on the other three dimen-
sions. However, excluding the Dowaliby stories from these latter three
erases the statistical significance of the results (data not shown). For this
particular period, the news conveyed an important lesson about white

TABLE 10.3
Percentage of Blacks and Whites Accused of Crimes
in Selected Visual Depictions for Violent Crimes Only

Blacks Whites x?
A. Accused named in still photo 42.9 62.2
Accused not named in still photo 57.1 37.8 3.1
N (35) (90)
B. Accused shown in motion 52.2 67.7
Accused not shown in motion 47.8 32.3 4.3%
N (69) (155)
C. Accused well-dressed 37.5 59.6
Accused poorly-dressed 62.5 40.4 5.8%
N (48) (114)
D. Accused physically held 47.2 24.3
Accused not physically held 52.8 75.7 5.6%
N (36) (103)

*p < .05
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TABLE 10.4
Percentage of Blacks and Whites Accused of Crimes
in Selected Aural Depictions for Violent Crimes Only

Blacks Whites ¥’

A. Number pro-defense sound bites

None 88.9 66.0

One 8.3 18.5

Two or more 2.8 15.4 13.8%**

N (72) (162)
B. Race of police speaking on screen

Black 34.5 3.2

White 44.8 95.2

Black and white 20.7 1.6 30.3%**

N (29) (62)

***p < .001

criminal defendants that was significantly less likely to be aired about
blacks: they are human beings, individuals who might even be innocent.
But in another time period, one without such an extraordinary case, the
racial disparity might not have emerged.

Table 10.4 displays the sound bite data for allegedly violent blacks and
whites. The blacks received much less opportunity to convey their per-
spectives in their own voices and were much more likely than whites to
be discussed by a police official not of their race. On this aural dimension,
excluding the Dowaliby defendants did not eliminate the statistical signif-
icance of the differences.

Finally, separating stories covering violent crimes from those about
non-violent offenses suggests that a major reason for the comparatively
negative imagery of blacks is that they are reported more frequently in
connection with violence. For non-violent crimes alone, most racial dif-
ferences diminished to beneath statistical significance or disappeared alto-
gether.** Of the black alleged offenders in this study, 84% were assertedly
involved in violent crimes, compared with 71% of whites (a difference
significant by chi square at p=.03). Local television’s emphasis on violent
crime may mean that disproportionately more imagery of blacks will be
threatening.

*Most notable are the aural differences in non-violent crime stories: 7% of stories about
blacks, compared with 33% of stories about whites, contained one or more sound bites from
a defense-oriented actor. Although this finding is not statistically significant, the difference
is large and the reason for the lack of significance may be the small number of stories. The
result was similar (though also not statistically significant) for the quotation of police offi-
cials. Only one white accused of a non-violent crime was spoken about by a black police of-
ficial; all the rest of the whites (12) were discussed by white police.
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White Rejection of Black Politics

Beyond the emotional hostility that may be bolstered by crime reporting,
a second component of modern racism is rejection of political actions or
proposals that advance the interests of the black community.*> With this
in mind, the study looked at stories of blacks and whites participating in
politics. The analysis revealed that black activists often appeared pleading
the interests of the black community, while white leaders were much
more frequently depicted as representing the entire community. News
about blacks who acted politically conveyed the notion that they spoke
and behaved more than whites to advance “special interests” against the
public interest.

In testing the second hypothesis, the unit of analysis is the directly
quoted assertion (sound bite) about public policy; the analysis coded ev-
ery sound bite in every story. Members of both racial groups were heard
frequently talking about government and policy issues. Blacks spoke
about government policy in 146 stories and made a total of 200 coded as-
sertions; whites spoke in 339 stories, a total of 523 times. Individuals or
spokespersons for groups representing other ethnic or interest groups, or
for groups representing a mixture of ethnics, made most of the rest of the
862 total assertions relevant to policy issues.*

The analysis coded assertions attributed to all those (individuals or
groups) criticizing, defending, or making recommendations for action by
government or public officials. (Stories about politicians that focused
only on campaign details or events were excluded.) The analysis deter-
mined the basis for each utterance; each explicit or implicit claim that the
government was violating or should be serving an interest was noted as a
basis. The four possible bases were: public interest (452 assertions were
based on this appeal); ethnic self-interest (180 assertions); interest in cor-
ruption-free government (181 assertions); and special interests not iden-
tified with race, such as gays and lesbians (49 assertions).*’

Among the ethnic interests asserted, black interests were defended 115
times, white ethnic interests 43 times, and other ethnic group interests 22

“The black community is diverse and may have no single interest any more than does
the white community. What the theory of modern racism assumes, however, is that the
majority of blacks do have interests in electing African-American office holders and in pub-
lic policies that redress the results of discrimination.

“For some assertions, race could not be ascertained.

*For example: a claim was coded as “public interest” if the person endorsed a policy on
the grounds it would “serve the people of Chicago.” An ethnic self-interest claim would be
something like “It is time Mayor Daley stopped cutting aid to hospitals serving the black
community.” A corruption-related claim would be “The city’s restaurant inspectors fre-
quently solicit bribes.” And other special interests might be endorsed by a person who said
“The city government is ignoring the needs of the gay community.”
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times. Thus Chicago local news frequently transmits claims that govern-
ment is violating, or should be serving, blacks’ interests: 64% of all ethnic
interests defended in the news study were blacks’ interests. It seems likely
that exposure to such a pattern would over time feed some whites’ re-
sentment of blacks’ seemingly demanding stance relative to other groups
in society.

Black individuals or spokespersons for black groups themselves made
66 of those 115 assertions seeking government responsiveness specifi-
cally to black interests; as a proportion of the 200 total assertions uttered
by blacks, this came to about 33%. Thus, fully one-third of the time au-
diences heard blacks endorsing or criticizing a government action, the
blacks were pleading the specific ethnic interests of the black community.
In contrast, white spokespersons made 28 pro-white assertions (the
other 15 pro-white claims were not made by individuals or groups iden-
tifiably white); as a proportion of the 523 assertions by whites, these 28
utterances came to about five percent. Whites appeared much less prone
to promoting ethnic self-interest than blacks. This implicit comparison of
black and white political actors may further stimulate resistance espe-
cially among whites most wedded to the traditional American ideology of
self-help and limited government intervention.

Possibly compounding this feeling is that white political actors were
shown endorsing government service of blacks’ interests 38 times. This
means that whites in politics were shown explicitly defending blacks’ in-
terests more often than overtly defending whites’ own interests (which,
again, they did 28 times). On the other hand, black actors explicitly de-
fended the notion that government should serve whites’ interests only one
time. White audiences could infer that blacks demand a lot from govern-
ment and receive quite a bit of support from whites in that quest, but then
fail to endorse government action that favors whites. This impression may
be accurate; it may be that black activists and elites treat Chicago politics as
a zero sum game in which any gain for whites is a loss for blacks. The ac-
curacy of these images is beyond the scope of this study.

The other side of this finding is that black political actors appeared dis-
proportionately unmoved by the public interest. Most of the time whites
spoke about government action, they defended it in terms of the public or
larger community interest. The ratio of public interest to ethnic self-
interest assertions for whites looks like this: 278 to 28 or a 10 to 1 bal-
ance favoring the public interest. In comparison, for blacks the ratio was
64 to 66 or 1 to 1. For every public interest claim, blacks uttered a self-
interested demand.

Note that all of these data tap rhetoric, not politicians’ or political ac-
tors” actual goals or thoughts. Political actors frequently rationalize self-
ish demands in terms of the public interest. The assumption here,
though, is that the overt assertions, not the hidden agendas of quoted
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speakers, shape audiences’ perceptions. In this realm of image and rheto-
ric, blacks were portrayed in ways that may well foster whites’ resis-
tance to and rejection of blacks’ political goals.

Perhaps most of the time black political leaders do speak up only for
black interests; many theories of representation would endorse just such
behavior. However, it seems highly unlikely that white political actors
are as purely civic-minded as depicted in the implicit comparison con-
structed by the news. But, the whites’ halo does reflect genuine struc-
tural conditions. To protect white privileges, white politicians need only
defend the status quo in general terms (e.g., by invoking “the public in-
terest”) or in terms of non-racial values such as meritocracy or low taxes.
They do not need to use an overt rhetoric of white power; they need not
mention power at all.

The Alleged Disappearance of Racism

Beyond the threatening criminals and demanding political activists, more
benign blacks appeared in local news, usually occupying roles of re-
spected authority. They included most importantly the many black
anchorpersons and reporters. Authorities that for all practical purposes
might as well have been white, their behavior and words on screen were
not linked in any way to their racial identities, and indeed denied black
identity as it was constructed by crime and politics news. Such images
could buttress perceptions that racism is no longer a problem for black
persons, and in this way contribute to the third component of modern
racism, the belief that blacks no longer suffer from discrimination. In this
section, only qualitative data are available; the discussion will be based on
these observations.

Unlike criminals and political actors, blacks occupying the role of au-
thoritative spokesperson did not appear threatening, did not talk in angry
or demanding tones. They were unemotional, friendly but businesslike.
They followed middle class, white patterns of conversational communi-
cation.*® Black anchors spoke from the same perspective as white an-
chors; there was no difference between their reporting, which of course is
what their job descriptions demanded. Voicing a black perspective would
have meant defining the problems covered in the news—such as violent
crime—in ways that might be endorsed by a majority of blacks.*

*¥See Kochman, op. cit.

*Blacks may fear crime as much as whites, but their interpretations of crime’s causes
and cures are, on average, different from those of whites, and those differences could in the-
ory construct a different narrative perspective on crime involving blacks. For example, poll
evidence suggests blacks are significantly more likely to see discrimination as a major con-
tinuing problem than whites. See Barry Sussman, op. cit., p. 110.
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Black anchors may be particularly significant to the formation of
whites’” impressions. A separate study revealed that fully 11 of 13 sta-
tions in 13 of the nation’s 25 largest markets employed at least one black
in a co-anchor role.>® The Chicago stations frequently place blacks at the
anchor chair. These anchors may provide the images of authoritative
blacks most frequently encountered by many white Chicagoans, who
typically live in segregated neighborhoods and work for white bosses.

It thus appears reasonable to hypothesize that the positive images of
black authority in local news may unwittingly have two simultaneous
effects: on one level, black anchors demonstrate that blacks are capable of
behaving according to and reporting from the perspective of dominant
white values. But on another level, the innocuous black anchors may
also reinforce whites’ impatience with the poor or demanding blacks who
appear so frequently as news subjects. The anchors’ very presence sug-
gests that if blacks just keep quiet and work hard, the system will indeed
allow them to make progress and even earn more money than most
whites.>! Showing attractive, articulate blacks in such a prestigious pub-
lic role implies that blacks are not inherently inferior or socially undesir-
able—and that racism is no longer a serious impediment to black prog-
ress. The image that undermines old-fashioned racism may promote
modern racism. Ironically, local stations’ responsiveness to the interests
of black audiences in seeing black role models may produce imagery that
bolsters modern racism, even if it also helps diminish traditional racism.

Beyond this, viewing local news featuring a black anchor can symboli-
cally affirm for white viewers that they are not racist.>> Modern racists
may even feel an unconscious attraction to local news because its content
helps confirm their sentiments, while its presentation allows them to
deny they are racists. The presentation is made in part by blacks, and the
racial messages are subtle. Watching the news may thus protect fre-
quently-ambivalent modern racists from confronting their own racial
anxieties, stimulating anti-black feelings that remain unacknowledged
and thus unthreatening to a non-racist self-image.>?

*°Entman, “Super Tuesday,” op. cit.

*'For evidence that blacks with college degrees earn much less than whites and that the
relative position of middle class blacks actually deteriorated in the 1980s, see Bennett Harri-
son, Los Angeles Times, September 2, 1990, p. M4.

2See Gaertner and Dovidio, “The Aversive Form of Racism,” in Dovidio and Gaertner, op.
cit.

*For many of those with moderate to high modern racism scores, research suggests
ambivalence toward blacks rather than outright negativity may be operating (see
McConahay, op. cit., and Gaertner and Dovidio, “The Aversive Form of Racism,” in Dovidio
and Gaertner, op. cit.) The racially ambivalent whites recognize that it is undesirable to be a
racist and when made consciously aware of their anti-black sentiments attempt to convince



10. BLACKS IN THE NEWS o7~ 225

Compounding the possible impacts, black anchors and reporters fre-
quently cover crime and political stories that may reinforce modern rac-
ism in ways described earlier. That blacks frame the stories may em-
bolden and authorize whites to voice modern racist sentiments without
considering them racially charged—after all, blacks themselves provided
the information. Legitimizing modern racism as something other than
anti-black prejudice may have great political significance because the be-
nign guise makes whites more willing to voice those sentiments in per-
sonal conversation. Hearing modern racist ideas openly expressed further
legitimizes and spreads the notions, in a kind of reversal of Noelle-
Neumann’s “spiral of silence.”>*

It would be absurd to suggest that these potential impacts make it un-
desirable for stations to employ black journalists in positions of visible
authority. The point here, as throughout the paper, is that actions which
stations undertake for commercial or even public-spirited reasons, such
as hiring blacks and covering their political activities, may inadvertently
contribute to modern racism.

Conclusions

These findings should not be misconstrued. The strength of the relation-
ships is mixed, and more research is needed. Every dimension of the news
message was not slanted against blacks. In some dimensions, the content
analysis turned up no difference between images of blacks and whites.
Even on the dimensions of the news that showed statistically significant
differences in the average treatment of blacks and whites, there were
many instances in which news treated blacks and whites similarly. How-
ever, where there were significant differences, they were always in the
same direction, with blacks covered in ways likely to support negative
stereotypes. Hence the data do suggest that exposure over time to local
TV news presents viewers with an accumulation of images that make
blacks appear consistently threatening, demanding and undeserving of
accommodation by government. Again, these are only inferences from
news content; empirical confirmation of the effects on racial attitudes
awaits future research.”

themselves that these are not manifestations of racism. Depending on the circumstances,
such persons may respond in ways that appear prejudiced toward blacks, or in ways that
suggest tolerance (McConahay, op. cit., pp. 99-101).

**Elisabeth Noelle-Neumann, Public Opinion—Our Social Skin (Chicago: University of
Chicago Press, 1984); cf. van Dijk, op. cit.

*Hartmann and Husband, op. cit., empirically demonstrate effects of media portrayals
on racial attitudes in Britain.
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If the hypotheses do prove valid, they would suggest some insights
into television’s role as a “cultural forum.”*¢ While some believe audi-
ence members actively mull contesting ideological readings of society’s
conflicts, the data indicate that cultural self-examination, tension and
change can be played out in television quite unconsciously. Neither the
producers nor the viewers of local television news are likely to be con-
scious of the patterns described here. What follows is a tentative outline
of the way that television may come to its role of changing yet preserv-
ing racism as a component of American culture. In this view, the key to
television’s involvement in culture change would be the interaction of
elite discourse with the underlying structural realities of American soci-
ety as reflected in television news.

Traditional American racism identified blacks as inferior and undesir-
able. But this strand of culture is no longer socially acceptable. Elite rhet-
oric no longer validates old-fashioned racism. And elites came to a con-
sensus against legally enforced discrimination and segregation. To some
degree, the beliefs of the mass public have changed accordingly. Old-
fashioned racism is no longer a central tenet of the American culture, and
this alteration in culture is reflected in the content and the hiring prac-
tices of local television news programs. No longer are blacks invisible as
subjects or purveyors of news, no longer are old-fashioned racist asser-
tions and stereotypes frequently displayed and thereby validated.

Yet we have seen that the news appears congruent with racism in its
updated variant. Television news, especially local television, is defined
largely in emotional terms: it alerts audiences to threats and provides re-
assurance.’” Black crime and black politics are considered newsworthy
because they alert black and white audiences (in somewhat different
ways) to possible dangers and sources of succor. And these are not fic-
tions: reflecting the legacy of discrimination, there really are high crime
rates among poor blacks and high levels of demand for government ser-
vices.’®

But reality alone does not explain the news’ constructions of reality;
they are framed by elite discourse.®” Having outlawed discrimination,
white elites have not come to a consensus on who is responsible for nega-

*Horace Newcomb and Paul Hirsch, “Television as Cultural Forum: Implications for Re-
search,” in Horace Newcomb, ed., Television: The Critical View 4" ed. (New York: Oxford
University Press, 1987).

5"David Paletz and Robert Entman, Media Power Politics (New York: Free Press, 1981).

*8The racial distribution of government services is a more complicated matter than it ap-
pears. To take just one example, the ability to deduct mortgage interest from income taxes
provides a large subsidy for middle and upper class housing that probably benefits whites
disproportionately.

9Cf. van Dijk, op. cit., pp. 360-370.
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tive conditions in the black community. With the dominant white elites
continuing to argue about blacks, there is in essence no settled element of
“culture” that directly addresses and replaces the traditional racist view
of black-white relations. Other elements of traditional American ideology
that white elites do generally agree upon (or at least endorse rhetorically)
and that persist within the culture will more consistently shape the
news, and audiences’ processing of it. These components of culture in-
clude distrust of big government and, especially, the assumption that in-
dividuals are responsible for their own fate. Such affirmations help to
produce modern racism by denying the history of discrimination whose
residue—high crime, high and impatient demand for services—local tele-
vision so graphically emphasizes. Material sympathetic to blacks and
contradictory to modern racism does appear, reflecting some elites’ em-
phases on other American values, such as egalitarianism. Thus the move-
ment of American culture from its dominant strain of traditional racism
to its current ambivalent compound of hostility, sympathy and indeci-
sion reproduces itself in individuals, in part through television’s images.
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Introductory Comments
to Chapter 11

Glenn Leshner
University of Missouri

This research project began as a discussion of the depictions that Entman
(1990, 1992, 1994a, 1994b) measured in local and network TV news.
Entman’s substantial body of work in the area of how minorities are por-
trayed in TV news is important in any discussion of race and media. His
content analyses of how race is portrayed in TV news suggested to us a
research project that would test the effects of these depictions on viewers.
Much of media effects research tests the possible effects of media content
that has already been established by prior research. After all, if no meas-
urable effect of the content could be detected, then perhaps the negative
portrayals of African-American males in TV news might be much ado
about nothing.

However, our hunch was that these images do have measurable ef-
fects, and that it would be worthwhile to try to detect what some of
those effects might be. Our first attempt, not reported here, was to test
the depiction styles using the Modern Racism Scale (MRS) as the possible
effect. We did not find much probably because the scale, although it rep-
resented a more subtle form of racial attitudes than traditional measures,
still caused reactance among our participants. Examples of items in the
MRS include, “It is easy to understand the anger of Black people in Amer-
ica,” and “Blacks are getting too demanding in their push for equal
rights” (McConahay, 1986). Given the attention that universities typi-
cally pay to diversity issues and multicultural aspects of our curriculum,
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it is likely that our students, who served as participants in our study,
were sensitized to the MRS items.

We then decided to adopt a more implicit measure of viewers’ judg-
ments and opted for a response latency measure often used in cognitive
and social psychology research. The latency measure is purported to
measure construct (stereotype) activation; that is, how accessible a men-
tal construct is. Faster response latencies were taken as indicative of ster-
eotype activation. The quicker the activation of a stereotype, the higher
the likelihood that the construct would influence subsequent judgments
and evaluations. Such a measure is designed to be less reactive than more
obvious questions about racial attitudes.

Our results indicate that the depiction style does matter, and that, for
African-American males suspected of committing a crime in a TV news
story, the dehumanizing depictions resulted in faster responses to nega-
tive adjective traits than for nondehumanized depictions. This particular
pattern held when African-American suspects were shown in an un-
named mug shot and in still motion. When the suspect was shown re-
strained by authorities, responses to negative adjective traits were
quicker for both White and African-American suspects. These findings
corroborate Entman’s suspicions—that dehumanizing depictions of Afri-
can-American males in TV news crime stories encourage stereotyping in
judgments about those suspects. However, we also found that perceived
credibility of the stories was enhanced with stereotypic depictions.

Can TV journalists incorporate the results of this study, and others
like it, in how they develop their TV news stories? I have some graduate
students who are seasoned journalists. Some argue that they are pro-
vided more opportunities to record the “perp walk,” a common way for
authorities to parade their suspects in front of news media, when the
suspect is African American than when the suspect is White, hence, plac-
ing the responsibility for such depictions on the authorities. Others argue
that, because journalists have a great deal of discretion over how to pre-
sent the visual material in TV news stories, the data in our study and
others like them would be helpful to reduce the stereotyping effects of
their stories. It seems that those journalists who take more responsibility
for their product are more likely to adjust their coverage to reduce unin-
tended negative outcomes than those who take less, provided that they
are doing so based on credible data.

Certainly, this study represents a modest advancement in our under-
standing of how media portrayals of race influence viewers’ cognitions.
Further research, which is currently be taken on by proficient scholars in
mass communication and allied fields, will likely generate important data
that can inform journalists and media consumers alike.
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Chapter 1 1

The Effects of Dehumanizing
Depictions of Race in TV News
Stories

Glenn Leshner!

The daily parade of shackled Black prisoners on TV news paints a picture
of Blacks as violent and threatening toward Whites, self-interested and
demanding toward the body politic—continually causing problems for
the law-abiding, tax-paying majority. A number of studies support the
notion that TV crime news often includes racial images (Campbell, 1995;
Entman, 1990, 1992; Entman et al., 1998; Gilllam & lyengar, 2000;
Hurwitz & Peffley, 1997; Peffley, Shields, & Williams, 1996; Romer,
Jamieson, & de Coteau, 1998). By their professional judgments, the gate-
keepers of news project how consequential minorities are to American
society and determine the ways in which minorities are portrayed to the
majority audience (Wilson & Gutierrez, 1985).

When covering stories about Black individuals, journalists may not
merely be representing a single newsworthy event in which a Black per-
son happens to be involved. Journalists may also be selecting exemplars
that can represent the category of “Black Americans” and subsequently
be compared to Whites’ images of themselves. Research on African Amer-
icans and TV clearly shows that minorities are represented in a limited
number of roles and by a preponderance of negative images (Campbell,

'This research was supported in part by a Summer Research Fellowship granted by the
Office of Research at the University of Missouri. The author would like to acknowledge
Lillian Dunlap, Maria Len-Rios, Jaeyung Park, and Ryan Marshall for their contributions
on this research project.
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1995; Gandy, 1994; Gandy & Baron, 1998; Gilens, 1996; Gilliam,
Iyengar, Simon, & Wright, 1996; Roberts, 1975; U.S. Commission on
Civil Rights, 1977). Further, studies that examine local nightly newscasts
continuously find that news disproportionately focuses on violent crime
and non-White criminals, racially linking the criminal to the crime type,
as well as depicting minority suspects in such stories in dehumanizing
ways (Entman, 1990, 1992, 1994a, 1994b; Gilliam, Iyengar, Simon, &
Wright, 1996; Iyengar, 1991).

Although the interaction of depictions, style, and race in TV news has
obvious import, no conclusions can be drawn about the possible effects
these depictions have on viewers based simply on their documentation of
occurrence in TV news programs. Greenberg and Brand (1994) lamented
the dearth of studies that attempt to see whether such content has any
measurable effects, although recent research has begun to address this is-
sue (Barnett, 2003; Domke, McCoy, & Torres, 1999; Gilliam & Iyengar,
2000; Oliver, 1999; Peffley, Shields, & Williams, 1996). The primary
question the current study addresses concerns the effects of the interac-
tion between the race of a target suspect in a crime TV news story and de-
humanizing depictions. Do viewers respond to White and Black suspects
differently depending on how these suspects are depicted? A key purpose
of this study is to test the functions of dehumanizing visual depictions
Entman (1992) found common in local news stories by experimentally
testing the notion that these depictions and the race of the suspect might
elicit stereotypic responses from viewers. This study is meant to forge the
link between content and effects by assessing the relationship among
types of depictions of alleged criminals (Black and White) in TV news sto-
ries and subsequent social judgments of the target suspects. The pattern
of responses might be informative to journalists as they explore ways to
better cover both racial and crime stories in their communities.

STEREOTYPING

The theoretical framework that informs the current study is the relation-
ship between stereotyping and ingroup-outgroup biases, which is well
documented in the social cognition literature. The tendency to distinguish
between social ingroups and social outgroups based on categories such as
age, gender, race, nationality, or university is a fundamental aspect of
social perception (Linville & Fischer, 1993). Despite their general ability to
detect group variability, people’s perceptions of variability are biased.
One type of biased perception toward another group is the outgroup ho-
mogeneity effect—the tendency to see outgroup members as more simi-
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lar to each other in their traits and behavior than ingroup members
(Thompson, Kohles, Otsuki, & Kent, 1997).

Linville and Fischer (1993) proposed that second-hand exemplars,
which one would develop through either media or oral descriptions by
friends and family members, frequently represent widely shared homo-
geneity about groups. However, they say first-hand exemplars encoun-
tered in direct observation or interaction with group members more truly
reflect the diversity within social groups. Their argument is that second-
hand exemplars, such as those in TV news, are a relatively greater source
of people’s knowledge of outgroups, so people tend to perceive less vari-
ability among outgroup members.

The outgroup homogeneity effect appears to be quite robust across a
variety of natural groups, including profession, nationality, race, religion,
age, college major, and sorority—fraternity affiliation (Linville & Fischer,
1998). The perception of ingroup heterogeneity and outgroup homogene-
ity allows people to feel individualized and unique from others and, thus,
encourage “we” versus “they” judgments, attitudes, and perceptions.

This tendency may occur when people view crime suspects in TV news
stories. As mentioned earlier, naturally occurring groups such as Whites
and Blacks have been traditionally used to identify ingroup and outgroup
distinctions. A person’s race is indeed an obvious cue, and therefore biased
perceptions of race are more likely to be mentally activated within the ex-
plosive context of violent crime (Peffley, Shields, & Williams, 1996).
Thus, White viewers may view Black crime suspects as members of an
undifferentiated outgroup.

This mechanism may also work when outgroup members are depicted
in an unusual (e.g., dehumanizing) way. Dehumanizing depictions may
enhance the rating of extremity effect over the effect one might expect for
the outgroup in general. In his study of local TV news, Entman (1992)
found the news media have a tendency to more frequently portray ac-
cused minorities in a dehumanizing way by means of nameless photos,
still pictures (i.e., without motion), and authority restraint. Entman sug-
gested that anonymous individual portraits may cause viewers’ to per-
ceive that because the name is not important, the individual merely
stands for a familiar category of the outgroup. He made a similar argu-
ment for the depiction of a crime suspect in a still picture rather than in
full motion. Showing a person in a still photo tends to discourage viewers
from individuating that person presumably because such a depiction car-
ries fewer elements of human characteristics. Finally, showing crime
suspects physically restrained by the police also dehumanizes those sus-
pects by taking away freedom of movement, and may suggest to the au-
dience that the suspects are more dangerous and menacing than their
counterpart group.
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Entman’s (1992) study implies that viewers may categorize crime
suspects on the basis of such dehumanizing available cues commonly
found in TV news stories. This negative feeling may be enhanced when
the race of a crime suspect interacts with dehumanizing depictions. That
is, people may rate outgroup members depicted in a dehumanizing way
more negatively than those outgroup members depicted in a non-
dehumanizing way.

CULTURAL STEREOTYPES

Cultural stereotypes are comprised of a well-defined set of characteristics
for a social group and are thought to be widely learned within a culture.
Devine (1989) and others (Brigham, 1972; Ehrlich, 1973; Katz, 1976) ar-
gued that, because of common socialization experiences, people are
equally knowledgeable of the culture stereotype of African Americans re-
gardless of their level of expressed prejudice (Devine, Monteith, Zu-
werink, & Elliot, 1991).

Devine (1989) showed that stereotypes and personal beliefs about
groups are conceptually distinct cognitive structures. Although stereo-
types and personal beliefs about a particular social group contribute to
one’s entire knowledge base, beliefs can differ from one’s knowledge
about the group. This dissociation, she argued, is the result of automatic
and controlled processing (e.g., Bargh & Chartrand, 1999; Schneider &
Shiffrin, 1977). Devine (1989) and others argued that everyone knows
what the cultural stereotypes are, but their outward expression is medi-
ated by the particular beliefs an individual holds. That is, prejudice is the
product of an individual’s controlled thinking and represents the expres-
sion of beliefs about stereotypes. Stereotypes are represented in knowl-
edge structures that can be automatically activated regardless of an indi-
vidual’s desire to express them.

Automatic processes involve the unintentional or spontaneous activa-
tion of cognitive structures in memory that have been developed through
repeated activation. A key feature of automatic processes is their inevita-
bility. They occur despite deliberate attempts to bypass or ignore them.
Controlled processes, however, are intentional and require the active at-
tention of the individual. Although limited by mental capacity, controlled
processes are more flexible, which makes them useful in decision making,
problem solving, and the initiation of intentional behaviors.?

*The conceptual distinction between automatic and controlled processes has been the
source of considerable contention in the recent social cognition literature. The dual-process
conceptualization turns out to be more complicated than originally expressed. Research
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Devine (1989) asserted that racial stereotypes are part of the American
knowledge structure and that, on viewing a person of a stereotyped ra-
cial group, the stereotype is automatically activated. She found that
high- and low-prejudice persons were equally knowledgeable of the cul-
tural stereotype. When participants’ ability to consciously monitor ster-
eotype activation was precluded, both high- and low-prejudice partici-
pants produced stereotype-congruent evaluations. When participants
were directed to consciously list thoughts about a target person, only
low-prejudice participants inhibited the automatically activated stereo-
type-congruent thoughts and replaced them with thoughts reflecting the
suppression of the stereotype.

RESPONSE LATENCY AND STEREOTYPING

Because stereotypes are thought to be automatically activated (Bargh &
Chartrand, 1999), researchers have reasoned that the time which elapses
between the activation of the stereotype and an individual’s response rep-
resents the degree to which the stereotype was accessed. Essentially,
faster response times to a prime represent the stronger activation of a
stereotype. For example, Fazio, Jackson, Dunton, and Williams (1995)
verified the use of response latencies to visual primes in measuring auto-
matic activation of attitudes. The authors presented digitized photo-
graphs as primes of the race of subject (White or Black) on a TV screen
and then presented the participants with positive or negative words. The
subjects were told to react as quickly as possible to the words, rating the
words as good or bad. Latencies of responses were used to measure stereo-
type activation. Slower response latencies for positive words and faster
response latencies for negative words were taken as indicative of stereo-
type activation. This measurement technique is thought to be less reac-
tive than other response measures of stereotyping, such as the Modern
Racism Scale (MRS). Dovidio, Evans, and Tyler (1986) found that when
White subjects were primed with Black or White primes, subjects re-
sponded faster to negative words when primed with a Black target than
to a White target, indicating that the White subjects held negative stereo-
types of Blacks and the stereotypes could be automatically activated.
Bargh and Chartrand (1999) indicated that this technique has been used
successfully in studies to measure automatic evaluations, judgments,

suggests that there are a number of contingent conditions on stereotype activation and that
it is not unconditionally automatic (Devine & Monteith, 1999). However, Bargh (1999) ar-
gued that stereotypes are likely activated automatically and persist even if a person is moti-
vated to engage in egalitarian behavior. For the purposes of this study, it is useful to distin-
guish between automatic and controlled processing, and it is evident in the discussion of
results.
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and behavior in the case of stereotype priming. This study experimen-
tally tested the effects of the interactions between race of target suspects
in TV news stories and how they are depicted. The effects examined in
this study include the activation of stereotypes, indexed by latencies of
target suspect evaluation, and perceptions of guilt.

HYPOTHESES

The automatic activation of stereotypes should be most pronounced, and
therefore produce the quickest response latencies, to dehumanized Black
suspects. For negative evaluative words, the following interaction is pre-
dicted:

H1: Participants will respond quickest to dehumanized Black suspects than
to nondehumanized Black suspects and White suspects, both dehumanized
and nondehumanized.

This study also tested the effects of three of the dehumanizing depic-
tions Entman (1992) reported. Therefore, each of these depiction types
and their influence on response latencies is asked, both as main effects
and as interactions with suspect race.

RQ1: Which of the depiction types (mug, action, custody) most influences
response latencies?

RQ2: Do the individual depiction types interact with suspect race on re-
sponse latencies?

Barnett (2003) reported that participants who saw a visually dehu-
manizing portrayal of a crime suspect in a TV news story rated the sus-
pect as more guilty than when portrayed in a nondehumanizing way.
Although the restraint depiction was confounded with showing suspects
in prison jumpsuits, we can expect that dehumanized depictions encour-
age evaluations of guilt.

H2: Respondents will rate dehumanized Black suspects more guilty than
nondehumanized Black suspects and White suspects, both dehumanized
and nondehumanized.

Story credibility is a concern for journalists (e.g., Meyer, 1988). If the
way journalists depict subjects in their stories affects viewers’ credibility



11. DEHUMANIZING DEPICTIONS OF RACE IN TV NEWS STORIES 7~ 239

perceptions, then journalists would need to know how. As a professional
concern, story credibility is an important measure added to this study.

RQ2: How will race and depiction influence ratings of story credibility?

METHOD

Design and Independent Variables

The current study was a 2 (race of target: Black/White) X 2 (depiction:
dehumanized/nondehumanized) X 3 (shot type: mug shot, action, cus-
tody) within-subject, partially crossed design. Race and depiction were
message variables in that participants saw only one of two possible com-
binations. Half the participants saw the combination of White suspect/
dehumanized and Black suspect/nondehumanized, whereas the other
half saw the combination of White suspect/nondehumanized and Black
suspect/dehumanized. The experiment was run in a research laboratory
at the University of Missouri over a 6-week period. Students participated
in the experiment one at a time, and the entire procedure lasted approxi-
mately 45 minutes.

Dependent Variables

There were two sets of dependent variables. The first was the response la-
tency for positive and negative attributes. The attribute words were cho-
sen by first asking 56 people to rate each of 72 words, on a 7-point scale,
how relevant they thought each word was to a typical criminal that they
were instructed to bring to mind (1 = not at all relevant, 7 = very rele-
vant). The 72 words were chosen from three studies (Fujioka, 1999;
Krueger, 1996; Levine, Carmines, & Sniderman, 1999). The 10 words
with the highest means (i.e., relevant to a typical criminal) were chosen
as the target words—that is, words that participants would think were
good descriptors of the target suspects. The 10 words with the lowest
means (i.e., not relevant to a typical criminal) were chosen as foils for the
response latency task.

The second set of dependent variables was evaluations of the suspect
(guilt) and the news stories (credibility), which participants recorded via
pencil-and-paper questionnaire. Guilt was assessed by asking partici-
pants to respond on a 7-point scale how guilty they thought the suspect
was. Credibility was measured by an index of three variables—fair, infor-
mative, balanced—each measured on a 7-point scale (a = .85).
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Participants

Forty-one graduate and undergraduate students from various majors at
the University of Missouri were recruited to participate in the study. Par-
ticipants were paid with a coupon for a free slice of pizza and a soft drink
at a popular restaurant adjacent to the university.

Stimulus Materials

Thirty-six news stories were selected from a video archive of the Radio
and Television News Directors Association’s award submissions. Twelve
stories represented all possible combinations of the experimental manipu-
lations of race, depiction, and shot type, with three stories for each level
of each independent variable (N = 36). Stories were edited and
postproduced at a local TV station so that they would reflect one of the
race by depiction by shot type categories.

Each story visually presented a suspect of a serious felony (rape, as-
sault, murder, etc.). Six videotapes were edited so that six stories ap-
peared on each. Each participant watched six stories, which represented 6
of the 12 possible combinations of the independent variables, with the
constraint that each saw three stories with a Black target and three with
a White target, three stories with dehumanized depictions and three with
nondehumanized depictions. Also each participant saw all three possible
shot types (mug, action, custody). The six videotapes represented six dif-
ferent story orders.

The response latency task took place on a Macintosh G3 computer.
Each participant was primed with a still picture of the suspect in the
story just seen. After the picture was presented, 20 words appeared indi-
vidually on the computer screen and stayed on the screen until one of the
buttons was pressed on the response box. The computer displayed the 20
words at random without replacement.

Procedures

The procedures for the experiment were modeled after Dovidio, Evans,
and Tyler (19806), but involved some methodological changes. Dovidio et
al. asked their participants to judge whether an adjective trait (e.g., ambi-
tious) could ever be true of a category (e.g., White people) or must always
be false, whereas we asked participants to decide whether the adjective
was a good way to describe the suspect in the story. The task was devel-
oped so the stereotypic response to all crime suspect relevant (negative)
person-descriptive adjectives (N = 10) following the target suspect prime
was yes. Crime suspect irrelevant (positive) person-descriptive adjective
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words (N = 10) were included as foils so that participants had real deci-
sions to make, enhancing the meaningfulness of the response latencies.

The response keys (yes/no) were rotated on the response box between
participants to control for handedness. Participants were given a practice
trial to acquaint themselves with the apparatus. First, a 30-second real
estate description was presented on the TV set. Then the participant
turned to the computer for the response latency task. After the researcher
read the instructions to the participant, the task began. A still picture of
the house that was the topic of the video presentation just seen appeared
on the computer screen for 1,500 milliseconds (msec). Then a series of
words appeared individually on the screen, some of which described the
house depicted (e.g., white, wood, traditional) and some of which did not
(e.g., red, brick, contemporary). Following the practice trial, participants
were asked whether they understood the procedure. In addition to verbal
instructions, additional instructions appeared on the computer screen to
help guide the participant through the study.

After watching each news story, participants completed a brief ques-
tionnaire that contained the questions about perceived guilt and story
credibility and then completed the response latency task, judging positive
and negative words in response to the picture of the suspect in the story
just watched. This continued until all six stories were seen and six latency
tasks were completed.

Apparatus

The words to which participants responded were displayed and their re-
sponses were compiled by Psyscope (Cohen, MacWhinney, Flatt, & Pro-
vost, 1993), a psychological software program. A Macintosh G3 com-
puter was used to display the suspect picture and the person description
adjectives. Psyscope collected participants’ responses, accurate to +/— 1
msec, and stored the data in a data file, which was later converted to SPSS
for analysis. Participants registered their responses (ves/no) on a re-
sponse box connected to the Macintosh G3.

RESULTS

Data Examination

Three participants were eliminated from the response latency analysis.
One participant was “wrong” 90% of the time, meaning that he pressed
the “no” button for the negative words and the “yes” button for the posi-
tive words. Another participant pressed the same button repeatedly re-
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gardless of the word that appeared on the screen, 119 out of 120 times. A
third participant was eliminated because he simply pressed alternating
buttons throughout the entire response latency task. Thus, the overall N
for the latency analyses is 4,560 (38 participants X 120 responses).

For two evaluation-dependent variables, perceived guilt and credibil-
ity, one participant was eliminated because he did not answer the ques-
tions. Thus, the N for these analyses was 37.

Prior to conducting the primary analyses of interest in this study, dis-
tributions of the response latencies were examined. The response latency
data distribution revealed the usual set of outliers, either extremely fast
or extremely slow responses. These outlying responses typically indicate
either anticipations (responses occurring prior to stimulus perception) or
momentary inattention (or attention to something other than the task at
hand). The solution was to recode response latencies to 300 msec for
those latencies shorter than 300 msec or to 3,000 msec for those latencies
longer than 3,000 msec (Greenwald, McGhee, & Schwartz, 1998). With
this data-trimming procedure, 97.7% of the response latencies remained
intact. Response latencies were then standardized, but are reported here in
original units (msec) to facilitate interpretation.

A diagnostic was computed to test for the effect of trial on latencies. A
significant finding for trial would suggest a systematic change in re-
sponse speed over the course of the 20 person-descriptive adjectives
across six stories. An analysis of variance (ANOVA) was computed across
trials for all the latencies, but was not statistically significant (F o, 4440) =
1.09, p = n.s.).

Another diagnostic was computed to test for the effect of word valence
(positive/negative) on response latencies. A 2 (suspect race) X 2 (depic-
tion) X 2 (valence) ANOVA was computed with response latency as the
unit of analysis. There was no significant main effect for valence (F; 455,
= 1.92, p = n.s.), meaning that participants did not respond slower or
faster for positive words than for negative words. Because there was no
effect for valence, it was dropped from further analysis. The following
analysis reports results only for the negative words, which were intended
to evaluate stereotypic responses of crime suspects.

Tests of Hypotheses and Research Questions

If participants stereotyped Black male crime suspects based, in part, on
their dehumanizing depiction, we would expect response latencies to be
quicker for dehumanized depictions of Black suspects than for both
White dehumanized and nondehumanized depictions and for Black non-
dehumanized depictions. Further, subject race was included in the model,
although there were only eight African-American participants. Cultural
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stereotyping would predict that participants would not vary in their re-
sponses based on their own race. Clearly, this is not a fair test of the cul-
tural stereotyping theory given such a small sample of African-American
participants, but the analytic model should account for any effect for
participant race on latencies especially because we want to examine the
effects of depiction type on responses and its interaction with suspect
race. Therefore, a 2 (suspect race) X 2 (subject race) X 2 (depiction)
ANOVA was computed for response latency to test H1. There were no
significant main effects for suspect race (F; 7, = 3.24, p = n.s.), subject
race (F; 5172y = 0.90, p = n.s.), or depiction (F; 75, = 0.98, p = n.s.). Be-
cause there was no effect of subject race on latencies, this factor was
dropped from further analyses.

However, there was a significant interaction (F; .57, = 65.08, p <
.001, partial eta squared = .028) between suspect race and depiction, as
shown in Fig. 11.1. The pattern of the interaction supports H1. Respon-
dents were quickest to judge White suspects who were nondehumanized
(M = 994.56) and slowest to judge Blacks who were nondehumanized (M
= 1127.65). Most important, responses to dehumanized Black suspects
(M = 1027.13) were quicker than responses to nondehumanized Black
suspects. The reverse was true for White suspects. This suggests that
the combination of dehumanized depictions and Black suspects encour-
aged stereotyping. However, the same combination for White suspects
did not.

To address both RQ1 and RQ2, and to further investigate the relation-
ship between suspect race and depiction type, the next set of analyses ex-
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FIG. 11.1. Response latency for suspect race and depiction.
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amined each depiction type individually. A 2 (suspect race) X 2 (depic-
tion) ANOVA was computed for only those stories in which a mug shot
was used. As with the depiction type analysis earlier, Fig. 11.2 shows the
significant interaction between suspect race and mug shot (F; ;5 = 8.51,
p < .01, partial eta squared = .011), such that when Black suspects were
shown in mug shots without their name (dehumanized), response laten-
cies were quicker (M = 1064.38) than when they were shown with their
name (M = 1157.25). However, the reverse was the case for White sus-
pects. Respondents were quicker to respond when White suspects were
named (M = 914.46) than when they were unnamed (M = 1035.55).
Therefore, Black suspects encouraged quicker latencies when they were
dehumanized in a mug shot, whereas White suspects encouraged quicker
latencies when they were not dehumanized in a mug shot.

The action depiction type was the next to be examined. A similar anal-
ysis as before was conducted with similar results. As shown in Fig. 11.3,
the interaction between suspect race and action was significant (F; ;54 =
6.12, p < .05, partial eta squared = .008), such that when Black suspects
were shown in a freeze frame (dehumanized), response latencies were
quicker (M = 1070.07) than when they were shown in full motion (M =
1168.39). Again the reverse was the case for White suspects. Respondents
were quicker to respond when White suspects were shown in full motion
(M = 979.58) than when they were shown in freeze frame (M =
1081.39). As with the mug shot analysis, Black suspects elicited quicker
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FIG. 11.2. Response latency for suspect race and mug shot depiction.
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latencies when they were shown dehumanized, whereas White suspects
elicited quicker latencies when they were shown nondehumanized.

A similar analysis was performed for custody (unrestrained vs. re-
strained). There was a significant main effect for custody (F; ;5,, = 8.87,
p < .01, partial eta squared = .012) on response latencies. However, there
was no significant interaction between suspect race and custody (F; ;s
= 1.81, p = n.s.). The custody analysis shows a different pattern than
the two other depiction types, but that difference was for White suspects
only. In this case, both White and Black suspects elicited quicker response
latencies when they were shown restrained by authorities (M = 982.00)
than when they were not (M = 1102.02).
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FIG. 11.4. Response latency for suspect race and custody.
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Results for Perceived Guilt and Credibility

H2 predicted that respondents would rate dehumanized Black suspects
more guilty than nondehumanized Black and White suspects, both dehu-
manized and nondehumanized. To test for the effect of suspect race and
depiction on guilty ratings, a 2 X 2 mixed ANOVA was computed, with
suspect race as the within-subjects factor and a message variable (which
represented the combination of suspect race and depiction type) as the be-
tween-subjects factor. Only suspect race affected guilty ratings (F; ;5 =
9.11, p < .01, partial eta squared = .206). H2 predicted that Black sus-
pects would be rated as more guilty than White suspects, but the partici-
pants in this study rated the White suspects as more guilty than the
Black suspects (M, e = 5.78, My = 5.32). Neither the main effect for
depiction (F; ;5 = 2.73, p = n.s.) nor the interaction between suspect race
and depiction (F; ;5 = 0.12, p = n.s.) was significant.

The final analysis tests RQ2—whether suspect race and depiction in-
fluenced participants’ ratings of story credibility. Similar to the prior
analysis for guilty ratings, story credibility was tested with a 2 X 2
mixed ANOVA, with suspect race as the within-subjects factor and the
message variable as the between-subjects factor. Figure 11.5 shows these
results.

The interaction between depiction and suspect race approached signifi-
cance (F; 35, = 3.79, p = .059). When the suspects were depicted in dehu-
manizing ways, participants did not differentiate story credibility be-
tween nondehumanized and dehumanized depictions (M, g,achumanized =
4.00, Myaumanizea = 4.04). Yet when the race of the suspect was included,
Black nondehumanized stories were rated less credible (M = 3.65) than
the Black dehumanized stories, and the White nondehumanized stories
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FIG. 11.5. Credibility ratings for suspect race and depiction.
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were rated the most credible (M = 4.25). The main effect for race was not
significant (F ;5 = 2.72, p = n.s.).

DISCUSSION

The purpose of this study was to test the effects of Entman’s (1992) find-
ings that dehumanizing portrayals of Black crime suspects affect the
way viewers perceive them. For the most part, the findings in this study
corroborate Entman’s predictions. Participants in this study negatively
evaluated Black suspects quicker when they were shown in dehumaniz-
ing ways than when they were shown in nondehumanizing ways. This
pattern held for all three depiction types tested in this study: mug shot,
action, and custody. Faced with a Black male suspected of a serious crime
in a TV news story, participants were quicker to evaluate him when he
was shown in a dehumanizing way—unnamed mug shot, freeze frame,
or restrained by authorities. These results suggest that the dehumanizing
depiction encouraged participants to rely more on cultural stereotypes
when making target evaluations than the nondehumanizing depictions.
Yet when the suspect was White, participants were quicker to negatively
evaluate him when he was shown in a nondehumanizing way for mug
and action depictions. The interaction between depiction type and race of
the suspect promoted stereotypical evaluations when the suspect was
Black in all dehumanizing depictions.

The interaction effect between race and depiction type was not ob-
served when the suspect was shown either restrained or unrestrained by
authorities. However, the pattern for Black suspects was the same as for
the other depiction types. When any suspect (Black or White) was shown
restrained by authorities, participants were quicker to negatively evalu-
ate him.

The pattern for perceptions of guilt did not conform to the stereotyp-
ing expectations. Prior literature suggests that Black suspects shown in a
dehumanizing way would be perceived as more guilty than when they
are shown in a nondehumanizing way (Barnett, 2003). In this study, de-
piction type had no effect on guilt perceptions. Further, participants rated
White suspects as more guilty than Black suspects. There are two possi-
ble explanations for this finding. The first is that the participants were
aware of the race manipulation and, to respond in a socially desirable
way, decided to compensate for any possible bias they might report by
overreporting guilt for White suspects. After the study, participants were
asked what they thought the study was about. All of them reported they
thought the study was about how the race of a crime suspect in TV news
affected their evaluations of the suspect. No one detected the depiction
(mug, action, custody), nor did anyone detect the depiction types (dehu-
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manizing, nondehumanizing). Another possibility is that the White sus-
pects shown in these stories were suspected of more violent crimes than
the Black suspects. An analysis of the distributions of crimes between
races suggests this explanation is less likely. There were 18 stories se-
lected for this study. Nine were stories where the suspect was suspected
of a single murder (4 White, 5 Black). Five stories detailed suspects of
multiple murders (3 White, 2 Black). Two stories dealt with assault (1
White, 1 Black). There was one story about rape (White) and one about
illegal drug and weapon possession (Black). On its surface, it appears that
the nature of the crime was distributed evenly across race.

Another finding that did not square with prior literature was that, on
average, participants were quicker to evaluate Whites than Blacks.
Nearly all previous studies indicate that participants would be quicker to
judge Black suspects in the context of crime. It is possible that partici-
pants slowed their judgments to Black suspects (albeit an imperceptible
average of 60 msec) to appear less prejudiced. An examination of the er-
ror rates of responses (responding “yes” to positive words and “no” to
negative words) supports this notion. If participants were not trying to
differentially give socially desirable responses, one would predict the er-
ror rates to be the same regardless of the suspect race. However, this was
not the case. For negative words, respondents were more likely to say
“no” for Black suspects (30.6%) than they were for White suspects
(17.8%; ¥*(1) = 51.72, p <.001). A similar pattern was found for positive
words, although not to the same extent. For positive words, respondents
were more likely to say “yes” for Black suspects (8.2%) than they were
for White suspects (4.3%; x*(1) = 14.54, p < .001). This suggests that
participants were monitoring their responses to race, but it says nothing
about participants monitoring their responses to depiction types.

Story credibility evaluations also reflected the interaction between
race and depiction. The least credible stories were the nondehumanized
Black stories, whereas the most credible were the nondehumanized
White stories.

Dehumanizing depictions tended to equate the story credibility across
races, but nondehumanizing stories exacerbated the difference. Showing
a Black suspect in a nondehumanized way was rated less credible than
showing a Black suspect in a dehumanized way. For Whites, the pattern
was reversed: Showing a White suspect in a nondehumanized way was
rated more credible than showing a White suspect in a dehumanized
way. This suggests an indirect effect of the interaction between race and
depiction. Evaluative differences applied not just to the target suspects,
but extended to perceptions about the stories.

This study examined only three depictions—mug, action, custody—
and only one style of news. Certainly, other types of news stories—polit-
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ical, economic, social—can be examined using the methods described in
this and other studies. Future research should examine the effects of race/
depiction combinations on other kinds of news stories. Perhaps this re-
search could contribute to the development of a typology of news story
effects based on the interaction between race and the various ways that
TV journalists depict the subjects of their stories.

Additional research should focus on African-American audience re-
sponses to dehumanizing depictions. The automatic activation of cul-
tural stereotypes suggests that audiences would respond in a similar
fashion as the participants in this study, to the extent that the audience
members had established knowledge of the cultural stereotypes and the
extent to which those stereotypes are automatically activated.

Overall, the response latency findings here suggest that the dehuman-
izing depictions detected by Entman (1992) produced more stereotypic
responses from participants when the suspect was Black. The symbolism
conveyed by such pictures is notable, Entman argued, rather than the
frequency of restrained Blacks in the real world.

. even if the explanation for any racial differences is that blacks and
whites tend to commit different types of newsworthy crimes, the most sa-
lient point for public opinion is that the media convey a divergent pattern
of racial images. (Entman, 1992, p. 349)

Journalists may suggest that they have little control over certain de-
piction styles—for example, whether to show the suspect restrained by
authorities. If one assumes that TV journalists have some level of control
over the content of their pictures, even whether to show a suspect in
handcuffs and grasped by authorities, the findings reported here should
be at least part of the newsgathering and editing process. Journalists may
find it efficient to videotape the “perp walk,” in which a criminal suspect
is paraded in front of video camera, rather than to obtain other, less an-
tagonizing supporting video materials. Yet given that TV news has been
found to rely more on such depictions for Black suspects than for Whites,
and given that such depictions tend to encourage viewers to stereotype
Blacks, it seems incumbent on TV news professionals to consider the pos-
sible effects of these depictions.

Conversely, story credibility aligned with stereotypic portrayals
presents a dilemma for journalists. The findings here suggest that story
credibility is enhanced with stereotypic images, vet opting for less ster-
eotypic images decreases it. Perhaps journalists can view their role, in
part, as deconditioning cultural stereotypes available in media by pre-
senting less inflammatory images in their newscasts, even at the risk of
losing credibility.
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Introductory Comments
to Chapter 12

Robert Drechsel
University of Wisconsin-Madison

Tom Grimes
Kansas State University

The First Amendment notwithstanding, communication is the basis for a
great deal of legal liability. Miscommunication, false communication,
and failure to communicate all may cause problems that end up in litiga-
tion. Yet the very law that permits liability and establishes its conditions
is often based on assumptions about communication and its impact,
which have long been taken for granted although they could be tested.

The possibility of testing such assumptions—combined with the in-
herent multidisciplinary nature of the field of mass communication—is
precisely what led to the following study. One of the authors, Drechsel,
has long been intrigued by the law of torts, of which libel is a part. He
was aware of libel cases in which a central question was whether plain-
tiffs had been defamed by communication, which could be argued to
have linked them to defamatory information although it did not explic-
itly say anything bad about them.

The other author, Grimes, became intrigued by the TV messages that
viewers take from a newscast, which are often not the messages their
producers intended to convey. Grimes’ 15 vears as a TV news director,

"Word-Picture Juxtaposition, Schemata, and Defamation in Television News” origi-
nally appeared, without the authors’ introduction, in Journalism & Mass Communication
Quarterly (1996), 73, 169-190. In the original, the authors noted that they “contributed
equally to writing this article. The authors wish to acknowledge the assistance of Professor
Jeanne Meadowcroft and Sarah Johnson, an outstanding undergraduate student at the
University of Wisconsin.”
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reporter, and news anchor yielded multiple instances in which stories
that were intended by their producers to convey one particular message
ended up conveying to viewers something entirely different.

One such example is the juxtaposition of voice and video, each innocu-
ous in itself, but which occasionally combine to create libel. Both
Drechsel and Grimes drew from case law to re-create the circumstances
that produced the libel. In so doing, it was their aim to understand why
defamation would result from the way the video and audio relate to one
another. The re-created voice-over discussed a neighborhood prostitution
problem while video showed a clearly identifiable woman who, in fact,
had nothing to do with prostitution. Although not explicitly linked to
prostitution by either the voice or video, should the woman be able to
bring a libel action? Would the voice-video juxtaposition actually com-
municate to viewers that the woman is a prostitute? What variables
might play a role in whether viewers would take such meaning from the
broadcast?

The answers to such questions can be of both theoretical and practical
interest. Thus began a conversation between the two authors—one
(Drechsel) whose interests came from the legal perspective and the other
(Grimes) whose interests were in the psychological processes that might
play a role in the construction of meaning by viewers of the allegedly de-
famatory broadcast. Further discussion began to tease out the relevance
of schema theory, which in turn suggested race and gender as possible
variables worth close examination in the creation of meaning. In the
prostitution scenario, for example, would viewers be more likely to con-
clude that the plaintiff is a prostitute if her race coincides with viewer ra-
cial schemata that suggest as much?

Such questions evolved into testable hypotheses and an experimental
design. Meanwhile, stimulated by another actual libel case, the authors
began to discuss the possible relevance of gender as well as racial sche-
mata. The result was a second experiment in which Drechsel and Grimes
attempted to evoke subjects’ gender schemata in the context of an alleg-
edly libelous story about medical malpractice. More specifically, they
wondered whether a doctor would be more or less likely to be linked with
malpractice in viewers’ minds depending on the doctor’s gender.

The results of the experiments—which did find that race and gender
schemata appear to make a significant difference—continue to intrigue
the authors. Preliminary indications are that there are other legal con-
texts involving communication in which race, gender, or other vari-
ables evoking reader or viewer schemata might have a significant im-
pact on the strength or validity of a legal argument because of their role
in creating meaning (Gibbons, Vogl, & Grimes, 2003; Gibbons, Traxel,
Vogl, & Grimes, 2002). If this is the case, do judicial decisions track with
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what we learn about schemata and creation of meaning? Should they?
If we can establish that schema are at work in other legal contexts,
what more can be done to mitigate their impact? The authors hope oth-
ers will explore these and other questions, and hope to do so in the fu-
ture themselves.
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Chapter 1 2

Word-Picture Juxtaposition,
Schemata, and Defamation
in Television News

Tom Grimes
Robert Drechsel

Defamation allegedly caused by misleading word-picture combinations has fre-
quently led to libel actions, but the communication assumptions underlying such
actions have rarely been examined empirically. Television news, with its combi-
nation of voice-over and video, is particularly vulnerable to claims that juxtapo-
sition has created unintended defamatory meaning. This study finds that view-
ers” gender and race schemata can be used to help determine whether would-be
libel plaintiffs can plausibly claim to have been identified and harmed by audio-
video juxtaposition, even though nothing defamatory may have been communi-
cated literally.

Potential misunderstanding resulting from the juxtaposition of pictures
and words has often bred libel litigation. Most commonly, a photograph,
not defamatory in itself, connects those it portrays with defamatory ref-
erences contained in accompanying text.! In television news, the accom-
panying “text” generally takes the form of a reporter’s voice-over. Thus,
for example, libel suits have arisen where juxtaposition of video and
voice-over has allegedly linked passers-by with venereal disease, an inno-
cent neighborhood resident with prostitution, a property owner with
slum-like conditions, an airline with CIA activity, a dairy store with
price-fixing, and innocent third parties with accused criminals or crimi-
nal activity.?

The audio-visual juxtaposition problem therefore directly involves one
of the essential requirements of any libel suit—that the alleged libel or
distortion be “of and concerning” the plaintiff.®* What matters is who the
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recipients of a message may reasonably believe was the subject of the def-
amation, regardless of the communicator’s intent.*

Further compounding the issue is the fact that, in a television context
where the aural and visual are combined, the message news story view-
ers actually recall can differ significantly from what was literally com-
municated.® Thus, there would appear to be heightened risk of uninten-
tionally creating defamatory meaning in television news, regardless of
journalists” benign intentions.

Judges’ and juries’ determination of whether particular word-picture
juxtapositions create misunderstanding sufficient to defame people has
tended to be more a judgment based on common sense, plausibility, and
anecdotal testimony than on systematic evidence. As Cohen and Gleason
have noted, scholarly research has only recently begun to apply commu-
nication theory to libel law.®

Just how plausible are plaintiffs’ claims that the juxtaposition of oth-
erwise harmless aural and visual messages defame them? By what cogni-
tive process might such defamation be created? This experimental study
is a first effort to wrestle with such questions. Its goal is to submit libel
plaintiffs” assumptions about communication to empirical test.

To do so, the study draws on two actual libel cases involving broad-
cast news, and applies what would appear to be a particularly relevant
branch of communication theory—schema theory—in an effort to assess
the plausibility of plaintiffs’ claims. The study invokes schemata regard-
ing race and gender, and examines their impact on the creation of false,
defamatory meaning “of and concerning” libel plaintiffs.

THEORY AND HYPOTHESES

Schema theory posits that individuals’ perceptions are guided, in part, by
cognitive structures—called schemata—that help individuals construct
meaning out of the otherwise overwhelming number of external stimuli
to which they are exposed. When schemata are invoked, they help clas-
sify, label, and identify incoming information. Much of this classification
is based on one’s previous experience and expectations.” The more unclear
or ambiguous the message, the greater the role recipients’ schemata may
play in giving meaning to the message.?

Schema theory finds some of its strongest support in the context of
race and gender expectations. In more than a dozen experiments, race and
gender schemata have been hypothesized and supported empirically.? As
Levy and Carter have observed, gender typing is attributable to “readi-
ness on the part of individuals to encode and organize information along
the lines of what is considered appropriate or typical for males and
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females.”1® Apparently, gender schemata form at an early age. For exam-
ple, Liben and Signorella showed children photographs depicting people
performing various jobs, some of which were consistent with traditional
gender roles—a woman as a secretary, for example—and some of which
were not. Later, the children more accurately recalled the photos depict-
ing people in traditional gender roles than in nontraditional roles.!!

Similarly, Boon and Davies showed subjects some photos depicting
blacks as victims of a robbery with a white perpetrator and other photos
with whites as victims. They used race schemata to explain why subjects
incorrectly remembered the blacks as perpetrators significantly more of-
ten than as victims.!? Likewise, a classic study by Allport and Postman
showed that when a black person is portrayed as the victim of a crime
perpetrated by a white person, the black person is most often remem-
bered as the perpetrator instead of as the victim, particularly by whites.!?

Misattributions consistent with gender and race schemata have led to
libel litigation. For example, a Chicago gynecologist, Dr. Victoria Maclin,
sued WMAQ television for libel after the station broadcast a story about a
newly-filed medical negligence suit and used file footage showing her
performing a gynecological procedure. The negligence suit, however, did
not involve Dr. Maclin. Rather, it had been brought against a hospital
where personnel allegedly treated a patient with a cotton swab that had
previously been used on a patient with AIDS. Maclin’s suit alleged that
the voice-video juxtaposition essentially identified her as a physician
guilty of malpractice.'

Similarly, a Detroit resident, Ruby Clark, sued ABC News alleging that
a story on prostitution left viewers with the false impression that she
was a prostitute rather than an innocent resident of a neighborhood that
had become the locus of serious prostitution problems. She argued—and
an appellate court agreed—that video showing her walking down the
street of her neighborhood immediately after prostitutes were mentioned
in voice-over could have caused viewers to think she was a prostitute,
even though the audio track accompanying the video identified her as a
neighborhood resident.!®

Situations such as those in the Maclin and Clark cases suggest an obvi-
ous application of race and gender schema theory. Maclin’s claim rests in
part on an assumption that viewers would mistake her for a physician
who has been accused of malpractice. But gender schemata would seem
to work against her claim, given that women are not generally expected
to be physicians. Clark’s legal argument that she would be mistaken for a
prostitute seems more plausible given race schemata that African-
Americans are more likely to be criminals than victims.

To test this type of reasoning, two experiments were constructed with
stimulus material patterned roughly after the Maclin and Clark scenar-
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ios. We used actors, shot the video, and employed a professional narrator
to do the reporter’s voice-over, then placed the stories in a realistic news-
cast format.

Since gender schemata affect the way viewers might be expected to
perceive women’s occupations, we created several versions of a fictional
news story about an androgynously-named “Dr. Pat Jones.” The voice-
over identified Jones as a plastic surgeon who has been sued for malprac-
tice. The video showed Dr. Jones examining patient records while the re-
porter described the malpractice charges. Next, the video showed another
physician, a colleague of Dr. Jones, examining patient records while the
narrator reported that this colleague had criticized Dr Jones’ treatment of
patients. In one version of our story, Dr. Jones was a male and the col-
league was a female; in a second, Dr. Jones was a female and the col-
league was male. Nothing else was changed.

As noted above, the gender schematic expectation is that women are
unlikely to be highly trained professionals. Therefore, we expected that
the innocent colleague would more often be taken for an alleged
malpractitioner when Dr. Jones was a woman and the colleague was a
man, because viewers will expect an androgynously named plastic sur-
geon to be a man. Thus:

HI: When Dr. Pat Jones is portrayed as a woman, viewers are more likely to
confuse the colleague with the malpractitioner than when Dr. Jones is por-
trayed as a man.

We also created a story about prostitution becoming a serious problem
in a particular neighborhood. The video at one point showed an individ-
ual who was clearly identified by voice-over as a prostitute. Then the
video showed another woman, who lived in the neighborhood, walking
down a street while the narrator explained that neighborhood residents
were becoming extremely frustrated. In one version of the story, the
prostitute was black and the resident white; in the other version the pros-
titute was white and the resident black. The stories were identical in every
other respect.

Here one would predict race schemata to lead viewers to expect blacks
to be perpetrators, not victims, of crime, and therefore we anticipated
that:

H2: When the neighborhood resident is portrayed as black, viewers are
more likely to confuse her with the prostitute than when the neighborhood
resident is portrayed as white.

The literature on schema theory also indicates that time enhances
schemata’s effect.’® Schema-inconsistent material is less accurately re-
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called as time passes. Therefore, as television viewers forget the particu-
lars of the story, they should increasingly rely on schemata to recon-
struct the story line. We would thus expect that:

H3: A 72-hour delay between viewing and testing of viewers’ recall will in-
crease the magnitude of the effect described in hypotheses 1 and 2.

Finally, defamation suits are based not only on mistaken identifica-
tion, but also on the reputational harm the plaintiff claims to have suf-
fered as a result. General principles of libel law hold that, to be considered
legally defamatory, a communication must tend to prejudice a person “in
the eyes of a substantial and respectable minority” of the community.!” If
viewers share widely held schemata related to race and gender—and
those expectations lead them to misunderstand what they have seen and
heard in a news story—an innocent bystander may be falsely defamed in
the minds of a “substantial and respectable minority of the community.”

Knowing a viewer’s attitude toward a character portrayed in a TV
news story can help predict that viewer’s future evaluations of the credi-
bility and trustworthiness of the character.'® That is precisely the con-
cern of the typical libel plaintiff—that the plaintiff’s false, defamatory
portrayal in a news story will leave him or her with a besmirched reputa-
tion. We expect viewers’ confusion of blameless and blameworthy indi-
viduals to be greatest in the schema-inconsistent stories where Dr. Jones
is a woman and the neighborhood resident is black. Therefore, we predict:

H4: Subjects will more negatively evaluate the critical colleague and neigh-
borhood resident when they appear in schema-inconsistent stories than
when they appear in schema-consistent stories.

METHOD

To test these hypotheses, we conducted a pretest and two experiments.
Directly asking questions to ascertain subjects’ gender and race schemata
presented a substantial risk of unmasking our purpose. Therefore, we
showed a pretest group of 30 undergraduate white males and females!?
still frames of the actors we used in the malpractice and prostitution sto-
ries. The frames were taken directly from the stimulus materials. The
subjects were asked to identify a nurse, a physician, a resident of a neigh-
borhood, and a prostitute. Without exception, they identified our actors
as the schema literature predicts—men as physicians, women as nurses,
blacks as criminals, whites as victims.2° These results made us reasonably
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confident that the gender and race schemata we intended to invoke would
be invoked.

For the first experiment, 100 undergraduates were recruited from an
introduction to mass communication course and given extra course
credit for participating. All subjects were white and native to the United
States. No African-American students were available. Forty-eight sub-
jects were male and 52 were female. Once subjects were recruited, we em-
ployed a 2 (Time of Test) X 2 (Version of Story) factorial design.

Four experimental stories—two versions of the malpractice story and
two versions of the prostitution story—were prepared. One version was
always “schema-consistent”—depicting Dr. Pat Jones in the malpractice
story as a man, or the neighborhood resident in the prostitution story as
white. The other version was “schema-inconsistent”—depicting Dr.
Jones as a woman, or the neighborhood resident as black. The experi-
mental stories were produced with broadcast-grade video equipment.
Camera angles, lighting, the visual background, and the clothing of ac-
tors were controlled in order to guarantee that the only variation be-
tween versions was in either gender or race. The distractor stories were
taken from a genuine newscast.

Four versions of a newscast were thus created. Each consisted of one
version of the malpractice story, one version of the prostitution story,
and the two distractor stories. The newscasts themselves were prepared
by the ABC News affiliate in a midwestern city. They began with the sta-
tion’s usual opening theme, introduction of the news anchor, the an-
chor’s “good evening,” and then the four stories presented in varying or-
der. Over the four newscasts, each experimental story appeared in all
possible positions within the four-story array. Experimental stories were
always separated by a distractor story.

Subjects were told they were participating in a TV newscast study and
were going to be asked what they remembered seeing and hearing. They
were shown the newscasts in groups ranging in size from 9 to 14. After
viewing, half of the subjects remained for immediate testing, and the
other half were dismissed, then recalled for testing 72 hours later.?!

For the second experiment, 65 more undergraduates were recruited
from an introduction to mass communication course and given extra
credit. The procedure and variables were identical to those in the first
experiment. However, this time we created two new versions of the
prostitution and malpractice stories. In version one of the prostitution
story, all actresses were black. In version one of the malpractice story,
all actors were male. In version two, the prostitution story featured all
white actresses, and the malpractice story featured all females. Thus the
second experiment erased the gender and race differences among ac-
tresses and actors.
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The data from these subjects were merged with the data from the sub-
jects in Experiment 1 so that we could compare all possible versions of the
stories.

In a free recall test, all subjects were asked to describe in detail as many
of the physical characteristics they could recall for the prostitute, the
neighborhood resident, Dr.Pat Jones, and Dr. Jones’ critical colleague.
The expectation was that subjects might mention race or gender in their
descriptions.??

The responses were analyzed by 3 coders who gave subjects a 1 for
each answer in which race or gender was accurately recalled for the pros-
titute, the resident, Dr.Pat Jones, and the critical colleague. A O was as-
signed for incorrect recall of gender or race. Therefore, any given subject’s
total score could vary from O to 4.2

In a cued recall test, all subjects were given two multiple-choice ques-
tions about Dr. Pat Jones, the critical colleague, the prostitute, and the
neighborhood resident. One question referred to the race of the characters
in the prostitution story, the other to the gender of the characters in the
malpractice story. The respondent had to select the answer that correctly
described the actors with respect to gender or race. A fifth choice, “don’t
know,” was also provided. Subjects received a score of 1 for each correct
answer and a O for each answer in which they made a mistake as hy-
pothesized.?*

Finally, subjects were shown still frames of each of the actors who ap-
peared in the prostitution and malpractice stories. The attitudinal meas-
urement instrument consisted of a Likert scale on which subjects were
asked to rate each person in the still frames on 29 paired adjectival oppo-
sites. The paired adjectives were placed at opposite ends of a 10-point
scale. A score toward 1 meant that a subject viewed the person in the still
frame more favorably. A score toward 10 meant that a subject viewed
the person in the still frame more unfavorably.

Factor analysis revealed that the prostitution and malpractice stories
not only shared one factor, but also the same six items in that factor.
This “reputational” factor consisted of adjectival opposites of like/dislike,
worthy/unworthy, high/low, praiseworthy/worth condemning, nice/
vicious, and admire /detest. It accounted for half the variance in both sto-
ries, and thus we used it as an index of subjects’ attitudes toward the ac-
tors in both the prostitution and malpractice stories.?®

RESULTS

The first hypothesis predicted that when the alleged malpractitioner, Dr.
Pat Jones, was a woman, viewers would be more likely to associate her
male colleague with malpractice than when Dr. Pat Jones was a male. H2
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predicted that when the neighborhood resident was black, viewers would
be more likely to identify her as a prostitute than when the neighborhood
resident was white. The cued recall data provided support for these hy-
potheses, but the free recall data did not.

When the cued recall data from the two stories were combined, sub-
jects who viewed the schema-consistent versions—male Dr. Pat Jones/
white neighborhood resident—were significantly more likely to accu-
rately recall the gender and race of our actors than subjects who saw the
schema-inconsistent versions (F(1,91)=19.346, p<.01). Subjects who saw
schema-consistent stories (mean=.887, n=48) got the race and gender
designations correct more often than subjects who saw schema-
inconsistent stories (mean=.613, n=47). Responses of male and female
subjects did not differ.

When the stories were considered individually, the prostitution story
yielded a significant difference in the predicted direction (t(42)=8.052,
p<.01). Subjects who saw schema-consistent stories (mean=.999, n=25)
correctly recalled the race and gender of the characters more often than
subjects who saw schema-inconsistent stories (mean=.342, n=19). For
the malpractice story, the means were in the hypothesized direction, but
the difference was not significant at the .05-level. Male and female sub-
jects did not differ.

One significant difference did emerge in the malpractice story when
the free recall data were analyzed (F(1,37)=4.258, p<.05), but in pre-
cisely the opposite direction from what the hypothesis predicted.
Women who viewed the schema-inconsistent version of the story were
actually less likely to confuse the gender of the malpractitioner and the
critical colleague (mean=.652, n=23) than female subjects who viewed
the schema-consistent version (mean=.306, n=18). Only the female
subjects—not the males—consistently and correctly distinguished the
woman as the malpractitioner and the male as the critical colleague in
the free recall test.

H3 predicted, in essence, that memories of schema-inconsistent stories
would become more schema-consistent with the passage of time. The free
recall data supported this hypothesis, but the cued recall data did not.

Subjects given the free recall test 72 hours after viewing remembered
the race and gender of the actors less accurately than subjects who were
tested immediately (F(1,75)=19.041, p<.01). When only the schema-
inconsistent version was considered, subjects tested after seventy-two
hours more often incorrectly recalled the male as the malpractitioner
and the neighborhood resident as a prostitute (mean=.423, n=26) than
subjects who were tested immediately after stimulus exposure (mean
=.688, n=28) (p<.05). The responses of male and female subjects did
not differ.
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There was also a difference in free recall scores between subjects in the
schema-consistent condition who were tested immediately and those
who were tested seventy-two hours later (F(1,35)=13.941, p<.01). Sub-
jects tested after seventy-two hours more often correctly recalled Jones
as male and the neighborhood resident as a prostitute (mean=.824,
n=18) than subjects who were tested immediately after stimulus expo-
sure (mean=.423, n=19) (p<.01). This suggests that when a message is
consistent with viewers’ schemata, the passage of time actually rein-
forces viewers’ memory of the schema-consistent events portrayed in the
news story. But when those roles are not schema-consistent, the passage
of time appears to alter memory so that the roles are “remembered” con-
sistent with viewers’ expectations.

H4 predicted that viewers would more negatively evaluate the criti-
cal colleague and neighborhood resident when they appeared in schema-
inconsistent stories than when they appeared in schema-consistent
stories.

As expected, there was a significant difference between the two story
versions (F(1,95)=18.563, p<.01). Subjects in the schema-inconsistent
versions (mean=4.221, n=48) liked both the black resident and the male
colleague less than subjects in the schema-consistent versions
(mean=3.229, n=51) where the resident was white and the alleged
malpractitioner was a woman. Subjects who saw the schema-
inconsistent version of the malpractice story liked the male colleague sig-
nificantly less (mean=4.040, n=48) than subjects who saw the schema-
consistent version of the story where the critical colleague was a woman
(mean=3.031, n=51) (F(1,95)=11.014, p<.01). Likewise, subjects who
saw the schema-inconsistent version of the prostitution story liked the
black neighborhood resident significantly less (mean=4.408, n=48) than
subjects who saw the schema-consistent version with a white resident
(mean=3.458, n=51) (F(1,95)=10.737, p<.01).

Further, with the data from all subjects combined, there was a signifi-
cant correlation between the affective ratings and the cued recall scores.
More specifically, where the resident and critical colleague were confused
with the prostitute and Dr. Pat Jones, their reputational ratings were
more negative than when they were not confused (r= -.246, r-
square=.06, p<.01, n=98).

Nevertheless, irrespective of the experimental manipulation, subjects
may simply have liked the white female neighborhood resident and the
female medical colleague better than the black neighborhood resident and
male colleague. Or subjects might have formed their reputational judg-
ments when they were tested, not when they actually viewed the stories.

To address these possibilities, the second experiment was conducted.
The goal was to suppress the invocation of gender and race schemata by
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not permitting race and gender to vary. The results suggest that sche-
mata do play a role in the reputational ratings in the malpractice sce-
nario, but perhaps not in the prostitution scenario.

The male who played the critical colleague in the schema-inconsistent
version was evaluated significantly less favorably (mean=4.331, n=28)
than he was in the all male version (mean=23.220, n=28) (p<.04). But
there was no corresponding difference among reputational evaluations in
the prostitution story. Subjects’” evaluation of the black actress who por-
trayed the neighborhood resident was essentially the same in both the
schema-inconsistent version (mean=4.914, n=28) and the all black ver-
sion (mean=4.208, n=27).

The data were examined further by comparing the reputational rat-
ings subjects gave our all-black team of actresses with our all-white team
of actresses. The white woman who played the neighborhood resident
was evaluated more favorably (mean=3.333, n=55) than the black ac-
tress who played the neighborhood resident (mean=5.045, n=55)
(F(3,106)=30.325, p<.01). Thus it is possible that subjects simply did not
like the particular black actress who played the resident, or even that
subjects generally disliked blacks.

DISCUSSION

Because the only elements that varied between story versions were the
gender and race of the principal characters, differences in subjects’ memo-
ries are consistent with the idea that viewer expectations—what we have
called race and gender schemata—can influence how people remember
news stories that are likely to have invoked those schemata. The results
also offer a plausible explanation for how defamatory misunderstanding
can result from picture-word juxtaposition.

Subjects” memory errors occur in a way that leads them to attribute
negative characteristics to “innocent” people who appeared in the stories.
Further, it appears that the passage of time can enhance the likelihood
that gender and race schemata will shape viewers’ recollection of what
they saw and heard. Such findings are consistent with previous research
on the existence and operation of gender and race schemata, and with
schema theory generally.

But there are also seeming anomalies in the findings. Why, for exam-
ple, were the results not consistent between the free recall and cued recall
data, and can these inconsistencies be reconciled? Why did female subjects
more accurately remember schema-inconsistent information in the mal-
practice story when given the free recall test? And why did subjects so
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consistently dislike the black neighborhood resident in the prostitution
story?

Differences between free and cued recall may be related to the way
subjects encode messages in long-term memory. Cued recall and recogni-
tion responses appear to bring with them memory for specifics not cen-
tral to the overarching message, a process Smith and Graesser have called
“data-driven processing.”?¢ Subjects tested immediately after viewing
may not have responded as hypothesized on free recall measures because
they did not regard race and gender data as central characteristics. Thus,
they tended not to mention race and gender in their narratives.

The fact that the cued recall differences were not magnified by the pas-
sage of time may be attributable to the test itself. Perhaps in the immedi-
ate test condition, subjects were aided by the cues sufficiently to erase
any difference that might be obtained between subjects in the delayed test
condition.

If the free recall and cued recall results differed because subjects did not
regard gender and race as sufficiently salient to encode into long-term
memory, the potential for libelous misunderstanding might be partially
mitigated. Many viewers might not clearly recall a damaging message,
and harm to reputation might be minimized.

On the other hand, and perhaps more plausibly, viewers might be
likely to erroneously recall a false, damaging message just when it can do
the most harm. Suppose a viewer later requires plastic surgery and hap-
pens to be referred to the innocent colleague. The viewer/patient might
then “remember” the malpractice story but misattribute the allegation to
the innocent colleague, and thus refuse his services. In effect, the need for
surgery might cue memory of the malpractice story and with it resurrect
the error. And if, with the passage of time, more and more viewers erro-
neously identify a libelous message with an innocent party, obviously
the potential for harm is multiplied. From the standpoint of both libel
victims and the media, such a possibility emphasizes the importance of
immediate, prominent, and absolutely clear corrections or clarifications.

The fact that more female than male subjects, when presented with a
female version of Dr. Pat Jones, recalled Jones as being female actually
may offer additional support for the notion that gender-based schemata
were driving our subjects’” memories for the malpractice story. At least
this is the case if we assume that women are less likely than men to hold
the “women-are-not-professionals” schema. However there is little spe-
cific support in the literature for such a generalization, and our own pre-
test indicated that gender schemata did not vary among males and fe-
males.

Racial schemata did appear to be a factor in misidentification of an in-
nocent neighborhood resident with prostitution. But we are left with the
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disquieting possibility that our subjects’ dislike for the black neighbor-
hood resident in the prostitution story was a function not of schemata
per se, but of prejudice and dislike for blacks in general. Of course, such
prejudice itself might be viewed as a form of schemata. Unfortunately,
we were unable to obtain a racially or ethnically diverse subject pool.
More messages, of different kinds, using different racial and ethnic sub-
ject pools ought to be manipulated in further research.

Nevertheless, the overall findings suggest that in contexts where race
and gender can play a role in audience members’ construction of mean-
ing, the conditions may be conducive to the creation of libel. In both ex-
perimental scenarios, nothing literally defamatory was communicated—
nothing was said to explicitly link the innocent physician to malpractice
or the neighborhood resident to prostitution while either of their images
was on screen. Yet many of our subjects made just such linkages, both
immediately and three days later. And not surprisingly, such erroneous
linkages translated into reputational harm, at least in the malpractice
scenario.

The common sensical judgment that juxtaposition of otherwise innoc-
uous audio and video can cause defamatory misunderstanding “of and
concerning” an innocent party thus finds support in these experiments.
Ruby Clark, on whose case our prostitution story was patterned, may
indeed have been libeled by the television story of which she complained.
It is highly plausible that significant numbers of viewers—at least white
viewers—confused her with the prostitutes mentioned elsewhere in that
story.

But the process can cut both ways. As our malpractice story illus-
trates, in some situations gender schemata may actually make it more
difficult for women than for men to argue that they have been defamed.
When our hypothetical critical colleague was a man, viewers were more
likely to incorrectly associate malpractice with him than when our criti-
cal colleague was a woman. This is not to say that it is impossible for a
woman in a schema-inconsistent role situation to meet the “of and con-
cerning” requirement. Libel law does not require statistically significant
evidence. But knowledge that gender schemata can work this way may
be of use to defendants.

Finally, the experiments confirm the value of applying communica-
tion theory to legal issues. Race and gender schemata may not be applica-
ble in the majority of libel suits, but other schemata—if not other theo-
retical models—may be. Schema theory may also be useful in better
understanding and assessing claims for false light invasion of privacy
where juxtaposition is commonly alleged to have caused offensive distor-
tion. Television news, with its constant combination of visual and audi-
tory messages, may offer a particularly fruitful environment for further
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work. But schema theory may also be helpful in situations involving
juxtaposition of still photos and text, and in entertainment as well as
news contexts.?” Clearly, it is time for more intense study of what libel
really is: a communication problem.
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coding TV News.”
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Scott’s pi reliability coefficient for the average of the three coders over all subjects was
.98.
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ability score of .955 (eigenvalue of 6.685) and accounted for 50% of the variance. When
it was derived from the malpractice story, it had a reliability rating of .961 (eigenvalue
of 7.449) and accounted for 49% of the variance. Principal-components factor analysis
with varimax rotation was used.

Smith and Graesser, “Memory for Actions,” 552. However, teasing out the encoding
strategies of subjects was not central to this study.
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Introductory Comments
to Chapter 13

Brooke Barnett
Elon University

Several years ago as a doctoral student, I took a privacy law class at the
Indiana University law school. Privacy law was then, and still is, quite a
hot legal topic. After taking the class, I decided I wanted to do some type
of research in the area. At the time, every state had either passed or pro-
posed some sort of privacy legislation. One piece of legislation in particu-
lar—the federal Driver’s Privacy Protection Act—appeared to have some
serious implications for journalists. Many journalists and lawyers had
written about the potentially damaging effects of this Act, but none had
taken a social science approach to look at what might be lost if driver’s li-
cense records were closed off from the public and the media. The legal
question at hand was, “How does limiting previously public record infor-
mation in databases affect the way journalists do their jobs?”

At the time, a social science approach made sense simply because I was
a graduate student also studying social science methodologies. On reflec-
tion, I realize this is not the best reason to choose a social science method,
but in this case, it turned out to be a good methodological choice despite
my reasoning at the time. Specifically for this project, I was able to pro-
vide some numbers to the generalizations that many people were making
about the impact of the Act.

I decided to take a quantitative approach, looking at a national sample
of journalists, so that I could generalize to the profession on a national
level. But I worried that this might not tell the complete story of the im-
pact that closing off databases might have on the media. The survey
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would tell how often the databases were being used, but it might not give
a clear indication of the types of stories created by database use or the
reasons that database use might be limited. I thought that having this
kind of information would make the study more interesting because of
the compelling nature of people’s personal stories of success and frustra-
tion and because it could provide examples of stories that had been gener-
ated from database searches. Because of this, the qualitative, in-depth in-
terviews were added to complement the quantitative survey.

Because I had not personally used the databases in question, I started
the research with visits to several newsrooms and news libraries. I con-
ducted in-depth interviews on how the databases were used and asked for
anecdotes about the types of stories uncovered. I used this information to
construct the survey. I also included an open-ended section to the survey
where the journalists could explain their answers and provide further
comments. The open-ended comments and in-depth interviews were
used to flesh out the quantitative data. For example, the survey data
showed the percentage of database stories that were enterprised—that
came completely from the database search, not from a lead that led to the
search—but the open-ended comments offered examples of those stories.

I wrote two versions of this piece before submitting it for publication. I
worked with advisors in the journalism school and the law school on this
research, and their suggestions made it quite clear that the methodologi-
cal approaches of the two were quite different. The law journal version of
this study required more emphasis on the case law, less emphasis on the
methodology, and a clear normative argument about the privacy legisla-
tion. That version of this piece was previously published in the Federal
Communications Law Journal (Barnett, 2001)

The social science version is published here. It has a more detached
tone, a longer description of the methodology, and detailed statistical in-
formation. The same data set was used for each version of this study. The
sections from the FCLJ piece are included with permission.

REFERENCES

Barnett, B. (2001). Use of public record databases in newspaper and television newsrooms.
Federal Communications Law Journal, 53(3), 557-572.



Chapter 1 3

The Stories They Couldn’t Tell:
How Journalists Use Public
Record Databases

Brooke Barnett

The right of access to public record information can be found explicitly in
statements of the country’s founders, as well as in state and federal stat-
utes, and implicitly in the decisions of the Supreme Court. However, a
trend toward privacy protection manifested, for example, in the federal
Driver’s Privacy Protection Act poses a serious threat to First Amendment
interests and threatens to substantially harm American journalists. This
study systematically investigates journalists” use of public record data-
bases. The study is set up with a traditional legal literature review look-
ing at the rights of access historically and currently. Then to ascertain the
possible effect of current access laws, the study combines in-depth inter-
views and survey research to offer a more complete view of how these
databases are being used in TV or newspaper stories and what is at stake
if access to public record databases is eliminated.

A TRADITION OF ACCESS TO PUBLIC RECORDS

Open government records are a linchpin in the democratic process. An in-
formed citizenry is crucial to a functioning democratic government, and
access to information about the workings of the government is key to
that process. The founding fathers noted this right, and it was perhaps
most concisely stated by James Madison when he wrote: “Knowledge
will forever govern ignorance: And people who mean to be their own
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Governors, must arm themselves with the power which knowledge
gives” (Hunt, 1910, p. 103). First Amendment theorists Meiklejohn
(1948), Emerson (1970), and Blasi (1977) discussed access to free flowing
information as central to the American system of free expression.

Although a historical precedent exists, the U.S. Supreme Court has not
been explicit in recognizing this First Amendment right to obtain govern-
ment information. However, judicial statements have hinted at this right.
Justice Potter Stewart said that the Constitution is “neither a Freedom of
Information Act nor an Official Secrets Act” (Potter, 1976). Justice White
wrote in Branzburg v. Hayes (1972) that “without some protection for
seeking out the news, freedom of the press could be eviscerated.” How-
ever, the court has implicitly recognized this right of access when dealing
with the public’s right to attend trials or receive other information (Rich-
mond Newspapers v. Virginia, 1980; Red Lion Broadcasting Co. v. FCC,
1969). The right of access to information is firmly grounded in federal
and state statutory law in the United States.

Federal access laws developed after World War II, beginning with the
Administrative Procedures Act of 1946, which was amended in 1966 to
include the Freedom of Information Act (FOIA). The FOIA mandates that
all government information must be disclosed except for material fitting
within nine specific exemptions—for example, matters of national secu-
rity, law enforcement, or personal privacy. However, the exemptions are
still framed in favor of disclosure, whereas nondisclosure is permissive,
not mandatory; it remains at the discretion of the agency based on its as-
sessment of the privacy risk. The September 11 terrorist attacks on the
United States have hampered that access. On October 12, 2001, the At-
torney General issued a new statement of administration policy regard-
ing the Freedom of Information Act. In that statement, Attorney General
John Ashcroft (2001) asked executive branch agencies to employ a new
standard in deciding whether to release information to the public or the
media. The new standard is much more protective of government infor-
mation than the previous one ordered by former attorney general Janet
Reno in 1993.

State access laws came about more slowly. Prior to 1940, only 12
states had substantial public access laws, but by 1992, all states and the
District of Columbia recognized this right. Although all states have some
type of law, these state statutes vary greatly in definitions of public record
and openness.

It seems that the Supreme Court never had to develop a constitutional
right to access because statutes have been so generous with it. However,
this appears to be changing. Because access rights are statutory, legisla-
tures are often amending the laws, sometimes to benefit certain interest
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groups or to protect privacy interests. Numerous state bills that would
limit access to parts of the public record are proposed every year.!

An example of legislative tampering with access to information at the
federal level is the Driver’s Privacy Protection Act (DPPA), enacted in
1994. The law bars states and their employees from releasing informa-
tion from motor vehicle records including names, addresses, photo-
graphs, and telephone and social security numbers. Senator Barbara
Boxer of California introduced the Act as an amendment to the Violent
Crime Control Act of 1994 after the shooting death of actress Rebecca
Schaeffer. A stalker murdered Schaeffer at her California apartment after
acquiring her home address through a private detective who found the
information in state motor vehicle records (Watkins, 1998). Ironically,
the law as enacted would not have prevented the death that instigated it;
the current law carves out an exemption for private investigators along
with law enforcement officials, courts, and government agencies. Yet
there is no exemption for the news media, which many contend is a clear
violation of the First Amendment’s free press guarantee.

Only one senator discussed the First Amendment ramifications of this
Act. Senator Orin Hatch stated that a potential harm of the DPPA would
be restricting access to information used for newsgathering. Hatch read a
letter from the Utah branch of the Society of Professional Journalists on
the senate floor. This letter outlined important journalistic uses of such
information (Letter from the Society of Professional Journalists, 1993).
The organization cited several examples of important stories that came
about after searching driver’s license records. For example, journalists
used a computerized list of driving records from the Department of Mo-
tor Vehicles (DMV) to document current school bus drivers with danger-
ous driving records. Another story uncovered Minnesota airline pilots
who had lost driving privileges because of alcohol-related offenses, but
were still flying planes (Millhollon, 1995).

Testimony and editorials from journalists also indicated the wealth of
stories that have come from searching these records. The Miami Herald
used DMV records to document nearly 500 drivers who each had six or
more DUI convictions, but were still licensed to drive. The Orlando Sentinel
used driver records to locate home addresses for Kennedy Space Center

'For example, the following is a list of proposed or pending state legislation in the year
2000: AK HB 324/ SB 232; AZ SB 1212; AZ HB 2676; CA AB 2799; CA SB 1409; CA SB
99999; CO HB 1110; FL HB 1967; ID SB 1409; ID SB 1435; IL SB 1357; KS BILLS; KY HB
822; MIHB1357; MI HB 5227; MI HB 5230; MI HB 5270; MN HF 2481; MN SF 2237; MN
SF 2992; MO SB 538; MO HB 1079; MO HB 1693; MS HB 354; NH HB 1612; NY AG bill;
TX HB 99999: UT HB 70: UT SB 174; VA HB 777; VA HB 1085: VA HB 1493: WI AB 22;
WI AB 315; WI SB 260.
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workers who, when interviewed at home and away from watchful eyes,
discussed government mistakes that led to the Challenger explosion.
WCCO-TV uncovered a ring of automobile title laundering where unsus-
pecting car buyers purchased cars that had been totaled and rebuilt
(Dalglish, 2000).

Despite concerns from First Amendment advocates and professional
journalists groups, Congress passed the DPPA and President Clinton
signed it into law. Meanwhile, media advocacy and professional journal-
ism groups have continued to speak out against the DPPA (Callahan,
1995; Millhollon, 1995; Sullivan & Goldberg, 1997) as well as its re-
cently passed amendment, which eliminates highway funds for states
that release any personal information from drivers’ records without the
consent of the licensee (Department of Transportation and Related
Agencies Appropriations Act, 1999).

The final blow to media advocates came when, after a series of legal
challenges and two lower courts ruling the DPPA unconstitutional, the
Act was upheld in a unanimous Reno v. Condon (2000) Supreme Court
ruling. The discussion was narrowly confined to issues of federalism. The
court did not address the privacy concerns at hand, nor the implications
to the public and press of limiting information that has traditionally been
available to the public.?

However, the legislative history proves that privacy was a motivation
for the legislation and many fear the start of more privacy-inspired legis-
lation. Media advocate Lucy Dalglish (2000) wrote: “The bottom line is
that a valuable source of public information has been shut down, and
privacy advocates are setting their sights next on voter registration,
property tax and land transaction records” (p. 2). Dalglish expected legis-
lative and congressional efforts fueled by the privacy wave to keep wip-
ing out access to these records.

PRIVACY AND THE MEDIA

The conflict between the press and privacy advocates stems from oppos-
ing social values of individual privacy and the public’s right to know. Pri-
vacy concerns have often come on the heels of new technological develop-
ments. The advent of the printing press spawned the first concerns about
privacy when mass-produced works threatened to turn private affairs
into public fare. The benchmark Warren and Brandeis (1890) law review

*The court has ruled against access in several other key cases. See also United Reporting
Publishing Corp. v. Los Angeles Police Department, 146 F.3d 1133 (9th Cir., 1998); U.S. Depart-
ment of Justice v. Reporter’s Committee for Freedom of the Press, 489 U.S. 749 (1989).
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article attempting to establish the right of privacy was prompted by yet
another new technology: photography. These early concerns surrounded
public figures and were not much of a threat to the average person. This
is changing.

Today’s concerns about privacy stem from the use of data and com-
puter technologies that affect the general population. Federal aid, credit
and banking card transactions, insurance forms, and other agreements
all leave a paper and now an electronic trail of personal data. Marketers
have realized the value of this information, and the subsequent on-
slaught of telemarketing and mass mailing may have prompted the pub-
lic outcry to be left alone.

These are issues of great concern to journalists. Sometimes journalists
are the specific targets of privacy groups, particularly in today’s climate
when many think the media are afforded too much latitude. This was
true in the first Freedom Forum (2002) State of the First Amendment
survey conducted after the September 11 terrorist attacks, when nearly
half of those surveyed said that the First Amendment goes too far.

The 2003 survey showed that support for the First Amendment had
returned to pre-9/11 levels, with only about 34% indicating the First
Amendment goes too far (Freedom Forum, 2003). Sixty-five percent fa-
vored the policy to embed journalists in military combat units, but two
out of three surveyed said the government should be able to review in ad-
vance those reports from combat zones.

Ninety-five percent of people surveyed think that people should have
the right to express unpopular opinions. But that support waned as spe-
cific activities were outlined. A little less than half (49%) think that people
should be able to say things in public that are offensive to religious
groups, and 38% think that people should be able to say things in public
that are offensive to racial groups.

The public also has mixed opinions about the use of public records in
general and by journalists specifically. A 1998 survey showed that more
than half of people surveyed thought that driving records should be
available to anyone (Driscoll, Splichal, Salwen, & Garrison, 1999). More
than 80% think that making government records available serves as a
check on government, but half feel that this also threatens individual pri-
vacy. It seems that opinions about access also vary according to who is
accessing the information. A majority (85%) thinks that law enforcement
agencies should have access to do their jobs, but less than half (49%)
think that journalists need access to do their jobs—just slightly more
than banks considering a loan (47%).

Once again, advancing technology has fueled privacy concerns. Some
seem to think that computers have made it too easy to find information.
It appears that the judiciary also leans toward a different standard for
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public record databases as opposed to individual public records. The court
has distinguished between compilations of data and single sources, even
when all the information is in the public record (U.S. Department of Justice
V. Reporter’s Committee for Freedom of the Press, 1989). This could be a sign
of the way courts plan to deal with access to databases of computer com-
pilations of information in the future.

As a result, commercial database vendors, possibly anticipating gov-
ernment intervention, have developed industry regulations. To appease
privacy advocate groups and ward off potential legislation, personal in-
formation such as social security numbers has been deleted from the da-
tabases.® This has been a hindrance to journalists and could make news
less accurate because social security numbers are often used to verify in-
formation or confirm the identity of a person.

To better understand the potential effect of regulation, we need to un-
derstand how these public records and particularly databases are being
used. Despite intense lobbying and discussion about the use of public rec-
ord databases, no survey research gives a clear picture of how these rec-
ords are being used. This study combines survey research with in-depth
interviews to show how often public record databases are being used, for
what stories, and by what organizations. It also provides a clearer picture
of the types of stories that might not be reported if public record data-
bases are restricted further.

RESEARCH QUESTIONS

Because so little research is available about the impact of public record da-
tabases on reporters, this study poses research questions rather than hy-
potheses. They are:

R1: What are the demographics of journalists who are searching da-
tabases and those who are not?

Journalists were asked a series of questions about gender, age,
education, organization size, and position at organization. This
offers a composite of those who do the most searching.

R2: What kind of information are they searching and for what types
of stories?

A series of open-ended questions were asked about specific
types of information sought and then coded into categories. Sub-
jects were also asked to name how often they used databases for
certain types of stories, such as investigative stories or features.

‘Individual Reference Service Group Principles were adopted in December 1997.
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R3:

R4:

R5:

R6:

R7:

They responded with “All of the time,” “Most of the time,”
“Sometimes,” and “Rarely.”

What are the predictors for whether journalists search databases?

Independent variables include size of organization, gender, fa-
miliarity with the computer, education level, and journalistic
training, and these were placed in a logistic regression model.
For those who do not search databases, what are their reasons
and do they differ based on the medium, TV or newspapers?

Journalists were given a list of reasons that they might not
search databases. They were asked to respond how much these
were factors on a 10-point Likert scale. Reasons include accuracy,
cost, time, and lack of computer skills.

For those who do search databases, what prevents them from
searching databases as much as they would like, and do these rea-
sons differ based on the medium, TV or newspapers?

These reasons model the reasons stated for those who do not
search, such as accuracy, cost, time, and lack of computer skills.

How are journalists searching for public records, and how does
this differ based on organization?

This section of questions lists a variety of ways to search pub-
lic records and asks how often each is used. One section deals with
records on the computer, and the other deals with more tradi-
tional ways of seeking records such as requests by mail or in per-
son.

How many organizations are using vendor databases, and why
are they choosing them?

This section asks about the use of commercial databases,
which are those services that charge for time spent searching. The
survey asked those journalists using these services to give reasons
that they choose vendor services and to rate the accuracy of spe-
cific services used.

METHOD

The Survey

A national sample of daily newspapers and TV stations with news de-
partments was compiled. The newspaper sample was drawn from a list
of all 1,486 daily newspapers named by Editor & Publisher (1999). A
stratified probability sample of 250 daily newspapers was constructed
based on circulation size. Indiana University’s survey center completed
interviews with 23.6% of newspapers in the largest circulation category
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(newspapers with a circulation of more than 100,000) and approxi-
mately 14% of newspapers in all other circulation categories.

The TV sample was selected from stations listed in The Broadcasting
and Cable Yearbook (1999). Every third station listed was selected, result-
ing in 435 stations selected from 1,305 stations. Digital stations and
noncommercial stations were excluded from the sample. After calling be-
gan, stations that were not currently broadcasting, did not have a news
department, or were satellite providers were excluded.

The newspaper group was pretested on November 23, 1999, and pro-
duction began on December 14, 1999. Minor changes for clarity were
made to the questionnaire after the pretest. We pretested the TV group on
January 3, 2000, and began production on the same day. The average in-
terview length was 13.2 minutes for both groups.

Data were collected by telephone using the University of California
Computer-Assisted Survey Methods software (CASES). The data collec-
tion staff included two supervisors, one supervisor’s assistant, and three
senior interviewers. All interviewers received at least 15 hours of training
in interviewing techniques before production interviewing and 1 hour of
training specific to the study. Interviewers were instructed to read ques-
tions and response categories at a slower-than-typical conversational
pace, to use neutral probes, and to give neutral feedback phrases.

Interviewers first asked to speak to the person at the organization who
does the most database research to ensure that the most knowledgeable
person on the topic completed the survey. After reaching that person,
callers again confirmed that this person was actually the one doing the
searching. Then a series of questions were asked about frequency and
type of databases searched, how they were used, and reasons for not us-
ing more, as well as a series of demographic questions.

If no one at the organization did database searching, the interviewer
asked to speak to someone who searched public records and could address
why databases were not used. This person was then given a list of rea-
sons that they do not use databases and asked to rate how important a
reason this was for not using. They were also asked a series of demo-
graphic questions.

The Interviews

In-depth interviews were conducted with newspaper librarians, report-
ers, editors, and TV producers before the survey questionnaire was devel-
oped to ensure clarity of the survey instrument and provide examples of
innovative uses of database records. Information from these interviews
as well as comments offered and transcribed during the phone interviews
were used to flesh out the close-ended responses in the survey.
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RESULTS

R1: What are the demographics of journalists who are searching data-
bases and those who are not?

Of the people searching databases for public records, most are young,
educated, male managers with journalism degrees. They have used data-
bases an average of 47 times in the last year. More men (66.6%) than
women (31.6%) are using databases. The majority is 45 years old or
younger (69.3%), and 86% have at least a college degree, with almost half
(47%) having majored in journalism. The majority (75.6 %) is in manage-
ment or editing positions, 20% are reporters or producers, and 3.5% are in
research or librarian positions.*

No statistical differences were found for the size of newspaper organi-
zations among those who used databases and those who did not. How-
ever, the larger TV stations are doing more database searching than the
smaller ones. More than a fourth (28.2%) of stations that are using data-
bases are in the largest 50 markets, compared with 16% of stations that
do not. This is most likely attributed to larger staffs and budgets at the
larger stations, which in turn mean more money and time to spend on
database searches.

R2: What kind of information are they searching and for what types
of stories?

When asked what type of information they are seeking, journalists
say they are using criminal and court records the most (33.5%), followed
by personal background information such as names and addresses
(18.4%). Voter information and campaign expense and donation records
make up 16.9% of the most searched records. Property, financial, or busi-
ness information (13.2%) are also hot areas.

The types of information sought seem logical when considering how
the information is used. As Table 13.1 shows, employees at TV stations
and newspapers search public record databases most often for investiga-
tive stories, followed by crime stories, city-state stories, and political

*A profile is only useful for those journalists who use databases. Interviewers asked to
speak to the person at the organization who does the most database searching because this
person would most likely be the most knowledgeable about the topic. For those who do not
use databases, interviewers talked to the person who searches public record, but does not
use databases, or in some cases the person who answered the phone and agreed to speak for
the organization. Therefore, the individual characteristics of those who do not use databases
are neither meaningful nor generalizable.
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TABLE 13.1
Types of Stories That Use Public Records From Databases

In the past year, how often, if at all, did you search public records for stories?

Type of Story Most of the Time Often Sometimes Rarely Never
Investigative 32.5% 23.4% 29.0% 12.7% 2.4%
Feature 1.2% 8.0% 36.1% 43.8% 10.8%
Sports 2.1% 5.4% 20.5% 46.9% 25.1%
City or state 17.1% 39.4% 35.1% 7.6% 0.8%
Political campaign 14.3% 32.7% 29.5% 16.3% 7.2%
Crime 25.6% 38.4% 28.0% 5.6% 2.4%
N = 252.

campaign stories. Databases are not used that often for features or sports
stories. Thus, the databases are used most often for what are considered
to be the most important stories covered by the media: investigative,
crime, and political stories. Because journalists rely so heavily on data-
bases to cover these topics, these stories may not be reported at all with
database regulation.

It seems that TV stations are using public records slightly more often
than newspapers for all types of stories. As Table 13.2 shows, TV sta-
tions featured information from public record databases significantly
more often than newspapers in features, sports, city/state, and political
campaign stories.

Perhaps the most interesting finding is that, on average, 11.3 stories a
year from each organization developed from searching the public records.
These are instances when reporters are not looking for specific informa-

TABLE 13.2
Differences Between TV and Newspapers in Terms of Types of
Stories That Use Public Records From Databases

In the past year, how often, if at all, did you search public records for stories?

Type of Story t df Newspaper M VM
Investigative - .841 250 2.24 2.36
Feature —4.294* 250 3.36 3.80
Sports -3.016* 250 3.72 4.08
City or state -2.295% 250 2.24 2.50
Political campaign —2.422* 250 2.55 2.89
Crime — 466 250 2.18 2.24

N = 252.

*p <.05.



13. HOW JOURNALISTS USE PUBLIC RECORD DATABASES 7~ 285

tion, but rather cross-matching information from two databases, such
as when looking for voter fraud by cross-referencing voter rolls and re-
cent deaths. Follow-up interviews with journalists showed that these are
the types of stories that would be virtually impossible to identify with-
out database usage. The time it would take to match paper records in this
manner makes it prohibitive. Also many connections would not be obvi-
ous without compilations of data. The databases are useful because they
are quick, provide a depth of information difficult to compile with paper
resources, and are available on the weekends and at night. Databases al-
low the researcher to combine resources in ways that may not be obvious
or even possible with paper copies.

Research Librarian Barbara Oliver of the St. Petersburg Times said that
they use public record databases to uncover stories of “people behaving
badly.” This can range from minor civil and criminal infractions to major
crimes. Nora Paul of the Poynter Institute says that public record data-
bases are good for filling in information holes that a source is not going
to give you, checking source information, making a connection between
people who do not want to seem connected, and uncovering stories
through routine checks.

One fruitful use of the public records has been routine background
checks (e.g., checks on people in or running for public office or people
running organizations). A striking example comes from the St. Petersburg
Times, where the story about Baptist Church leader Henry Lyons’ alleged
embezzlement broke. This story came about after routine database
checking of property records showed that Lyons owned a million dollar
second home. A reporter then started looking further into Lyons’ per-
sonal and organization finances.

Routine checks of public records by researchers at the St. Petersburg
Times have also uncovered many instances of fraud or misleading con-
duct. For example, searches of financial records uncovered that a man
running for the office of treasurer had filed for personal bankruptcy
three times and corporate bankruptcy twice, and that the new director of
a large arts organization that solicited donations had been charged with
fraud in his home state. Another routine check of professional licenses
found that a new school director of psychology who introduced himself
as “Dr.” had no degree in psychology.

Most of the people interviewed at the larger papers agreed that if it be-
came more difficult to use the databases or if the vendors decided to delete
more information from them, then routine checks such as these would
no longer be useful. For example, a routine run of license plate numbers
on cars parked at a council member’s house that showed an illegal meet-
ing in violation of the sunshine laws was taking place would not have
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been possible. Barbara Oliver fears that the DPPA will allow such illegal
meetings to go unnoticed.

In-depth interviews indicate that TV stations use the databases more
deliberately, often for investigative pieces after receiving a tip. Producer
Roscoe Glisson of Tampa’s News Channel 8 said, “Television has a short
attention span, so we only use public records on pieces we work on for a
long time.” Glisson said that reporters in ambush-style situations often
use the records when they confront subjects with evidence of wrongdo-
ing. Mapping—using the database to plot a graphic representation—is
often used because it provides a visual element for a story. One example
comes from Tampa’s News Channel 8, where public records combined
with mapping showed how at least two bodies were buried in each plot
of the local cemetery. This story emerged because a viewer called the sta-
tion after he went to visit a deceased relative but could not find his grave-
stone. Tampa’s News Channel 8 also used public record databases to map
out the area where the most purse snatching occurs in Hillsboro County,
to uncover abuses in day-care subsidies for meals, and to expose a nar-
cotics ring across the street from an elementary school.

R3: What are the predictors for whether journalists search databases?

Multiple regression was used to see whether age, organization size,
and journalistic training were predictors of database use. Because this is
an exploratory study, there was no theoretical basis that would suggest
an order to enter these variables; therefore, hierarchical regression was
not used. Instead the variables were entered as one block.

As Table 13.3 shows, when looking at the TV sample, a model includ-
ing TV market size,” age, and journalistic training of the journalists ac-
counts for 10% of the variance. However, TV market size, when control-
ling for the other two variables, is the only significant predictor. It
appears that as TV station size increases, so does searching for public re-
cords. In other words, journalists from the larger TV stations are doing
more searching.

As Table 13.4 shows, for the newspaper sample, a model including
newspaper circulation, age, and journalistic training of the journalists ac-
counts for 20% of the variance. However, newspaper circulation size,
when controlling for the other two variables, is the only significant pre-

*The TV market size was recoded so that it would intuitively make more sense because
smaller market numbers actually mean bigger stations.
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TABLE 13.3
Multiple Regression for TV Sample Based
on Circulation Size, Age, and Journalistic Training

Regression Standard Error Beta
Variables Coefficients of Coefficient Weight
Year of birth .303 440 .067
Journalistic training -3.274 2.735 -.116
Market size 227 .078 279%
R = .441, R- square = .194.
N = 103.
*p < .05.
TABLE 13.4
Multiple Regression for the Newspaper Sample Based
on Circulation Size, Age, and Journalistic Training
Regression Standard Error Beta
Variables Coefficients of Coefficient Weight
Year of birth -254 674.814 -.057
Journalistic training —.645 1.858 -.027
Newspaper circulation 2.018E-04 .000 436%
R- square = .194.
N = 103.
*p < .05.

dictor. As with the TV stations, journalists from the larger organizations
are doing more public record database searching.®

Because much of the variance is unaccounted for in both the newspa-
per and TV models, clearly other factors are at work here. It could be that
budget or staff issues of the organization or other characteristics of the
journalists are factors. Follow-up interviews show that time is probably
a factor for whether databases are searched. However, this concept is dif-
ficult to measure in a quantitative survey.

°There are some problems with using a multiple regression for both of these dependent
variables because they violate some of the assumptions needed for proper use of the multi-
ple regression statistic. Although the tolerance and VIF show there is no collinearity prob-
lem, the histogram shows that the dependent variable is not normally distributed, but is
rather a bimodal distribution. The scatter plot shows a definite pattern, and the P-plot does
not follow the expected pattern. With these clear model assumptions, it might be best not to
parse out the effects of particular predictor variables, but to rather only look at the variance
accounted for as a block.
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R4: For those who do not search databases, what are the reasons and
do they differ based on the medium, TV or newspapers?

As Table 13.5 shows, the main reason for not using databases is lack
of time, followed by cost, complicated computer technology, concerns
about accuracy, and difficulty navigating the Web. There were no statis-
tically significant differences between TV and newspaper in reasons for
not using databases.

Survey subjects were given the chance to add comments to the closed-
ended questions. One TV news director from a mid-size market summed
up many of the sentiments by saying they do not search because there
are “not enough people, not enough time, not enough money.”

Others commented on the lack of local records online, specifically local
government records. Many commented on how they would like to use
the resources more often: “It’s 100% a cost issue. Also, we have only ten
reporters and unless you have an investigative unit, it’s not cost effective.
Although T think it is the most valuable tool to journalists, and it’s a
shame we don’t use it.” Others expressed a general lack of audience inter-
est in stories that use these resources as exemplified by this statement
from a small market news director: “We don’t believe in covering that
way. We prefer to stay locally. Studies have shown that people really
don’t care about numbers and public records.”

R5: For those who do search databases, what prevents them from
searching databases as much as they would like, and do these reasons
differ based on the medium, TV or newspapers?

Those who used databases were asked to rank from O to 10 the reasons
that prevent them from using as frequently as they want. As Table 13.6
shows, the expense of databases and the amount of information available
prevent journalists from using databases as much as they would like. Ac-

TABLE 13.5
Main Reasons for not Using Databases
Reason M
They cost too much money 4.43
There was not enough time 5.08
Computer technology is too complicated 3.20
Information may not be accurate 2.38
Navigating the Web is too difficult 1.74

Means from a scale of 0 to 10, with 0 meaning not at all important and 10 meaning very
important.
N = 92.
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TABLE 13.6
Reasons That Prevent Those Who Use Databases
From Using Them as Much as They Would Like

How much does prevent you from using databases as much as you would like?
Reason A Lot Somewhat A Little Not at All
Subscription rates 48.0% 27.0% 10.3% 13.9%
Concerns about accuracy 8.3% 32.1% 38.5% 19.8%
Lack of computer knowledge 7.9% 19.8% 23.0% 49.2%
Lack of information available 6.0% 32.5% 26.2% 34.9%
Difficulty with using databases 5.6% 32.1% 29.0% 32.5%
Lack of knowledge about Web 2.4% 13.1% 17.5% 67.1%
N = 252.

curacy, computer skills, and Web knowledge are not major concerns. Al-
most half (48.4 %) of those journalists who use databases say high sub-
scription rates prevent them from using databases as much as they
would like. More than a third (38.7%) say that the lack of information
available prevents them a lot or somewhat from using databases as much
as they would like. Accuracy is less of a concern, with only 8.3% saying
that it prevents them a lot from using, and more than half (58.3%) say-
ing that concerns of accuracy have nothing to do with how often they
use. A majority say neither lack of knowledge about the Web (67.1%) nor
computers (50%) affect how much databases searching they do.

T tests showed no statistically significant difference between newspa-
pers and TV in terms of what prevents those who use databases from us-
ing them as much as they would like. Again comments added to the
closed-ended survey questions provide further insight into what prevents
journalists from using these databases more often. One local TV producer
said that the TV news’ local emphasis prevents use of databases:

Our primary function is local news. We don’t do many stories about state-
wide or national trends, so the type of information available over the
Internet or CD—that’s not what we do. We do local, that is still available
through the courthouse. If they put it on the Internet, we’ll look at it over
the Internet. That is the primary limiting factor. The databases that concern
us are not available over the computer.

One TV journalist said that journalists are often not aware of the op-
tions for online searching: “Perhaps if these search groups or databases
made themselves more available to the media and let us know who they
are and what they do we might use them more often.” A newspaper
journalists expressed a similar sentiment:
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My biggest problem is finding the database source to go to. I usually use
more time finding the particular database than actually doing the search-
ing. It is lack of knowledge that prevents me from actually getting to where
I want to go.

Although many journalists discussed personal reasons, such as time
and difficulty with searches, some journalists touched on the ways that
difficulty with government agencies, violation of the FOIA, and privacy
concerns are stymieing reporters. These journalists said that government
agencies are less cooperative about providing records in electronic for-
mats. One newspaper editor said there is an

artificial barrier erected by bureaucrats. People that have the data in their
files construe it to be too difficult to share or too expensive or don’t have
the knowledge or don’t like what we’re going to do with it. T would say
that when they provide on paper rather than in electronic form that’s an
artificial barrier.

Others touched on the information removed from databases because of
privacy concerns. One newspaper reporter said that this is a major reason
he does not do more searching:

Databases are unavailable, for instance, if an investigation is in progress;
certain information is cut off from the public. So information is blocked
and it is unavailable to use and becoming more and more so. There are legal
and privacy concerns that stop us from accessing a lot.

Based on the open-ended comments, it appears that these journalists are
already feeling the effects of regulation.

R6: How are journalists searching for public records and how does this
differ based on organization?

When looking for public records in the last month, journalists made
more requests in person (m = 17.8) than on the computer (m = 8.23) or
by mail (m = 2.38). At test showed that people at newspapers are more
likely to make requests in person (t = 4.67, p < .05)—an average of 24
times in a month at newspapers compared with just under 10 times a
month at TV stations. This again may be attributed to staff or budget
concerns or simply to location of the organization.

Interviews confirmed that location of the organization affected how
records are obtained. Many newspapers are in the heart of the commu-
nity and thus closer to courthouse and government agencies. Television
stations are often on the outskirts of town, where requests in person
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may be more cumbersome. Some journalists noted that it is easier for
them to find what they need when dealing with people familiar with the
records. Such comments have particular resonance when compared to
comments that unfamiliarity with databases hinders their work and
makes such searches too time consuming. However, others complained
that face-to-face dealings can inhibit the process and the anonymity of
computer requests is also preferable, particularly in smaller towns.

When journalists are using the computer to find public records, free
Web sites are used most of the time by 32%, commercial vendors most of
the time by 8.3%, and government purchased databases most of the time
by 4.4%. No statistically significant difference was found between news-
papers and TV in terms of where they are searching public records on the
computer.

R7: How many organizations are using vendor databases and why are
they choosing them?

Many journalists are not using commercial databases that charge for
time spent searching. A majority (74.6%) says it rarely or never uses these
services; only about 8% use them most of the time. Of that small percent-
age who say that they use commercial databases, almost half (47%)
choose them because they have more information and are easier to use
than free Web sites or finding the records in person. Thirty-seven percent
say they choose vendor databases because they are more accurate, and
only 12.2% say they use vendor databases because they are cheaper.

Again the in-depth interviews touched on the cost factor of using these
databases, particularly among those interviewed from smaller newspa-
pers and TV stations. Budgets simply do not allow for vendor fees. How-
ever, regular users of the vendor services that charge for search time say
that skilled searchers can find the necessary information so quickly that
cost becomes less of an issue. In-depth interviews with those who rely on
vendor services show that vendor databases are seen as easier ways to
find information.

DISCUSSION

It seems that TV and newspaper journalists are using public record data-
bases in similar ways: to report on and develop socially significant sto-
ries. These databases are used most often for what are considered the
most important stories covered by the media: investigative, crime, and
political stories. In-depth interviews with journalists have indicated that
if databases were limited, some of these stories would still be reported or
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developed in other ways, but that stories which come about from routine
searching, so-called enterprise stories, would not be. This is particularly
troubling considering the frequency with which some journalists are en-
terprising stories from database searches. Further, a qualitative look at
the caliber of stories enterprised shows that the public would be missing
out on stories of government abuse and safety violations. Some would
argue that these kinds of stories are the most important stories that the
media can report, fulfilling its role as a watchdog press.

Another main advantage of databases may be the time they can save.
Although information can often be found in other ways, time and cost
factors actually render other ways of gaining records impractical and, in
some noted cases of data matching, impossible. Paper requests would be
particularly cost-prohibitive for stories that involve research in different
states, which require sending someone to look at the records or paying
someone from another state to find records. In terms of time, it may take
8 minutes to find a document with an online vendor that could take a full
day if a person had to obtain the paper version.

Cost is cited as the main reason for not using general databases and
vendor services in particular. Government regulation of these vendor ser-
vices could in turn drive costs up further and could also affect accuracy
in reporting. A common complaint of the current industry regulation is
it can make it more difficult to verify information because social security
numbers are no longer available for cross-checking to see whether re-
cords are referring to the same person. Further regulation would inhibit
the ability to verify information.

This chapter shows that public record databases are a necessity for
journalists to uncover wrongdoing and effectively cover crime, political
stories, and investigative pieces. Some of these stories would not be un-
covered without the use of public record databases. Industry or govern-
ment regulation would simply remove verification options for those re-
searching stories, and increased rates would prohibit vendor use for
many organizations. This could greatly hinder the journalistic mission of
informing the public.
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to Chapter 14
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Historian Howard Zinn has said that it is easy to protect free speech and
expand public discourse about significant political issues when the stakes
are small. Yet when the issues are life or death, America’s democratic
government has a history of choking the debate (Zinn, 1990).

Zinn based this assessment on history. When I first came across
Zinn's writings about the First Amendment, I was far from an expert on
First Amendment history. In 1996, when as a doctoral student I took a
First Amendment history course with David Rabban at the University of
Texas Law School, I started to understand why I did not know much be-
yond a few common historical highlights.

Rabban introduced his course by talking about what he calls the three
eras of First Amendment history—the framing of the Constitution and
the passage of (and prosecutions from) the Alien and Sedition Actions of
1798; the 19th century and its lack of First Amendment Supreme Court
cases and a perceived lack of general free speech activity (with a few ex-
ceptions); and the post-World War I era, which begins with the Espio-
nage Act cases and the infamous Holmes and Brandeis dissent and ends

"The Impact of Walker’s Appeal on Northern and Southern Conceptions of Free Speech
in the Nineteenth Century” originally appeared, without the author’s introduction, in Com-
munication Law & Policy (2004), 9, 73-100.
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with modern-day Supreme Court First Amendment interpretations
(Rabban, 1997).2

Legal historians and scholars generally interested in the First Amend-
ment have largely explored this last era. Much of their work supports
what Zinn has noted—that during times of war or in situations that in-
volve national security or personal safety, the First Amendment often
takes a back seat. Much First Amendment case law clearly demonstrates
this. What about before the 20th century? How did free speech function
in America before the Civil War? After the ratification of the First Amend-
ment in 1791? How did people think about free speech during these
times? Did people even claim a First Amendment right to speak, write, or
assemble more than 150 years ago? What limits did the government
and/or the public place on the right to free speech or press? The second
era—the era that Rabban characterized as largely neglected due to limited
Supreme Court case law to study, really appealed to me.

I had too many questions to answer, of course. I needed to focus my
research, and I needed exposure to what had already been discovered.
Scholars such as Tim Gleason, Margaret Blanchard, John Nerone, Mi-
chael Kent Curtis, William Lee Miller, Rabban, and a few others had be-
gun to explore this fascinating period of history through a First Amend-
ment lens. I looked to their work to find unanswered questions that I
could explore, and I found myself continually returning to one ques-
tion—How did people conceptualize the right to expression, particularly
regarding controversial issues, at a time when it was not clear how the
Supreme Court defined the First Amendment and its limits?

I decided the best way to address this issue was to focus on controver-
sial figures who were exercising their rights to speak and were often chal-
lenged for doing so, whether by the public or the government. William
Lloyd Garrison was the first person who popped into my mind.

Why?

One of the central questions in American politics in the mid- to late
1830s involved the degree to which the government would try to stop
the abolitionists from criticizing the legal institution of slavery in the
South. Because the scope of the First Amendment was limited to federal
action prior to the ratification of the Fourteenth Amendment in 1868,
many of the debates of the early 1800s focused on the states’ ability to
suppress abolitionist speech (Curtis, 1995).

Abolitionist speech was considered either incendiary or seditious by
virtually all of the slaveholding states in the South in the late 1820s. Al-

“The Espionage Act cases are Schenck v. United States (1919), Frohwerk v. United States
(1919), Debs v. United States (1919), and Abrams v. United States (1919), in which justices
Holmes and Brandeis offered a powerful dissent that promoted the value of free speech in a
democracy.
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though events of the late 1830s—such as the censorship of the mail and
the directed free speech attacks by the Southern states on the abolition-
ists’” incendiary publications—significantly identified free expression is-
sues that were centered on the abolitionists, the roots of these issues
started to grow much earlier. Garrison was often at the heart of these de-
bates (Reynolds, 2001).

Studying Garrison and his abolitionist newspaper, The Liberator, led
me to David Walker and his Appeal, the focus of the article reprinted here.
[ had never heard of David Walker’s Appeal until I read about it in The Lib-
erator. Once I discovered Walker and began to sense the free speech issues
that his abolitionist writings raised, I knew that studying Walker could
help us better understand more broadly the limits to free speech in the
early 1830s—limits in terms of public perception of what speech was
permissible and legally protected, and limits in terms of how state gov-
ernments interpreted the idea of free speech in the specific context of
speech about slavery.

The legal historical research reprinted here does not employ traditional
legal research methods. Rather, it looks mostly to nonlegal sources and
uses historical methods with sensitivity to the fact that free speech is an
idea—one that means something different today than it did in the 19th
century. Many scholars have attempted to trace the history of an idea or
concept and have noted the inherent challenge to this. Rabban (1997), in
commenting on the problem of studying a concept whose meaning
evolves over time, noted that,

A sensitive historian can be open to the possibility of difference in the past.
Such a historian should be able to avoid reducing the unfamiliar past to the
categories of the familiar present. Historical exploration may disclose
meaningful origins and illustrations of a current conception of an idea, but
it may also uncover lost versions that are better as well as different. (p. 13)

My goal with this research was to avoid searching for a conception of
free speech that only fits contemporary notions or my own notions
about what free speech means. Rather, I relied on a variety of historical
sources to reconstruct the ways in which people understood the concept
of free speech in the early 19th century, specific to the controversy about
Walker’s Appeal. Newspapers, pamphlets, diaries, personal letters, and
other articles found in manuscript collections, as well as additional
printed documents such as old state statute books (a traditional legal his-
torical source) and minutes from meetings and conventions are the pri-
mary sources used in this research.

Newspapers were perhaps the most valuable of these primary sources
because the newspapers at the time provided clear insights into the views
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of both publishers/writers as well as subscribers/readers who would
send contributions and letters. Of course newspapers do not provide a
perfect reflection of the views of all people, but they do allow historians
the opportunity to uncover the general sentiments of many segments of
a geographic population. In support of the use of newspapers as primary
sources in this specific context, historian Mary Ryan (1997) noted that,

As the primary nexus of an extended, multivoiced conversation the news-
paper may be as close as historians can get to the voice of the public. This is
not to say that these published records speak of the people any more accu-
rately and authentically than does any other species of historical document.
At the same time, newspapers and published records supply an admirably
complete empirical record . . . the historian becomes witness to the oral, the
imagined, the distorted, the living public. (p. 13)

Historians caution researchers about relying too heavily on newspa-
pers because of concerns for accuracy, missed information because of
deadlines, and, in the case of using 170-year-old publications, the poten-
tial tendency to take information or opinions out of context (Davidson &
Lytle, 1992; Kyvig & Marty, 1982). Still, to help establish Northern and
Southern public sentiment and reaction to Walker’s Appeal, newspapers
were a valuable source for this research.

Beyond making a contribution to historical understanding, why care
about the struggles of the David Walkers of the world? Why care what
people thought about an abstract idea more than 150 years ago? I think
it is because Howard Zinn is right. It is in times of crisis and when the
stakes are high that all voices must be heard. The First Amendment re-
quires it. Yet history shows us that in such times the government as well
as the public tends to shrink rather than expand debate. The power of free
speech and the First Amendment is seen in the stories of the David
Walkers of the world. History can help us not only learn from our mis-
takes, but also help us embrace the significance of a Constitutional guar-
antee to free expression in times of peace and prosperity as well as in
times of crisis.
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Chapter 1 1

The Impact of Walker’s Appeal
on Northern and Southern
Conceptions of Free Speech in
the Nineteenth Century

Amy Reynolds

The antislavery pamphlet Walker’s Appeal helped shape the debates about lim-
its on free speech more than three decades before the Civil War and the subsequent
ratification of the Fourteenth Amendment. The pamphlet, by David Walker, in-
fluenced discussions about incendiary writing and expression and more general
discussions about the value of free speech in the nineteenth century. This article
explores the tension between political speech and perceived threats of violence
against both citizens and the state in the context of Walker’s Appeal. The expe-
riences of abolitionist writers like Walker show that in the late 1820s and early
1830s the power to suppress speech still clearly remained with the states. But
this article suggests that at the time public opinion was ahead of the law. A
broad support of the value of free speech in the North helped protect abolitionists
from Northern state suppression of their speech.

When Supreme Court Justice Oliver Wendell Holmes dissented in Abrams
v. United States' he put forth what many legal scholars today hold to be a
guiding principle of the First Amendment: “[T]hat we should be eternally
vigilant against attempts to check the expression of opinions that we
loathe and believe to be fraught with death unless they so imminently
threaten immediate interference with the lawful and pressing purposes of
the law that an immediate check is required to save the country.”? Many
prominent legal scholars, whether conservative, libertarian or critical,

'Abrams v. United States, 250 U.S. 616 (1919).
Id. at 630 (Holmes, J., dissenting).
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agree that at the heart of the First Amendment is the most stringent pro-
tection for political speech.’

But what happens when political speech is considered to imminently
threaten harm to either citizens or the national security of the govern-
ment? This question has resurfaced since the September 11, 2001, terror-
ist attacks, but it is not unique. History shows that both popular opinion
and the Supreme Court of the United States are willing to place limits on
political expression if the right conditions exist.* This article explores the
tension between political speech and perceived threats of violence against
both citizen and state in the context of an antislavery pamphlet called
Walker’'s Appeal that circulated in the late 1820s and early 1830s.
Walker’s Appeal helped shape the debates about limits on free speech more
than three decades before the Civil War and the subsequent ratification of
the Fourteenth Amendment. David Walker, the free black man who
wrote Walker’s Appeal, and his influence on discussions about incendiary
writing and expression as well as more general discussions about the
value of free speech in the nineteenth century is not addressed in the
scholarly work about this period, yet Walker’s Appeal is often cited in the
newspapers of the time as the sole reason for the enactment of many
Southern suppression laws.®

The nineteenth century provides a useful context in which to study
free speech and its value to a democracy since it comes prior to both
Gitlow v. New York,® in which the Supreme Court explicitly addressed the
application of the First Amendment to the states for the first time, and to

3See OWEN M. FIss, THE IRONY OF FREE SPEECH 2 (1996); HARRY KALVEN, A WORTHY
TRADITION: FREEDOM OF SPEECH IN AMERICA 119-149 (1988); ALEXANDER MEIKLEJOHN, FREE
SPEECH AND ITS RELATION TO SELF-GOVERNMENT (1948); Robert H. Bork, Neutral Principles and
Some First Amendment Problems, 47 IND. L.J. 1-35 (1971).

*For one example, see the series of Supreme Court cases generally called the Espionage
Act cases: Abrams v. United States, 250 U.S. 616 (1919); Debs. v. United States, 249 U.S.
211 (1919); Frohwerk v. United States, 249 U.S. 204 (1919); Schenck v. United States, 249
U.S. 47 (1919). For a look at free speech implications of government regulations after Sept.
11,2001, see Amy Reynolds & Brooke Barnett, Free Speech in the Wake of September 11, in
STUDIES IN TERRORISM: MEDIA SCHOLARSHIP AND THE ENIGMA OF TERROR 129-146 (Naren
Chitty, Ramona R. Rush & Mehdi Semati eds., 2003).

See HERBERT APTHEKER, ONE CONTINUAL CRY: DAVID WALKER'S APPEAL TO THE COLORED
CITIZENS OF THE WORLD (1829-1830), ITS SETTING AND ITS MEANING 46-48 (1965); HENRY
HIGHLAND GARNET, WALKER'S APPEAL WITH A BRIEF SKETCH OF His LIFE 1 (1848); PETER P.
HINKS, TO AWAKEN MY AFFLICTED BRETHREN: DAVID WALKER AND THE PROBLEM OF ANTEBELLUM
SLAVE RESISTANCE 196-236 (1997); ROY F. JOHNSON, THE NAT TURNER SLAVE INSURRECTION
160-161 (1966); ALICE FELT TYLER, FREEDOM'S FERMENT 485 (1944); Amy Reynolds, William
Lloyd Garrison, Benjamin Lundy and Criminal Libel: The Abolitionists’ Plea for Press Freedom, 6
CoMM. L. & Pory 577 (2001).

6268 U.S. 652 (1925).
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Near v. Minnesota, which established that the First Amendment prohibits
prior restraint with only three exceptions.”

Because the First Amendment prohibited only the federal government
from passing laws that would abridge the freedom of expression, the
nineteenth century has become a fruitful area for the study of free
speech—some of the mass communication and legal scholars who have
turned their attention to this time period have helped establish the climate
toward free expression both before and after the Civil War.® For example,
Timothy Gleason’s study of nineteenth century state libel cases shows
that English common law prevailed when lawvers, judges and litigants
tried to define freedom of the press.” Gleason writes, “Judges recognized
constitutional protections, but looked to English common law to deter-
mine the meaning and extent of the protection provided under the Con-
stitution.”!® Margaret Blanchard notes that through nineteenth century
state court decisions, “The basic assumptions upon which Supreme
Court decisions were constructed are found. . . . [T]he state courts played
an important role in laying the foundations for a modern-day under-
standing of freedom of speech and of the press.”!!

Given the importance of state government and state courts in inter-
preting the law during this period, the abolitionists are a significant
group to study. A central question in American politics in the mid- to
late-1830s involved the degree to which the federal government would
try to stop the abolitionists from criticizing the legal institution of slav-
ery in the South.!? At the time the First Amendment was believed to only
prohibit the federal government from passing laws that would abridge
the freedom of expression, so free speech debates centered on the individ-
ual states’ ability to suppress abolitionist speech. Although events of the

7283 U.S. 697, 716 (1931) (obscenity, threats to national security and incitement to vio-
lence).

8See MICHAEL KENT CURTIS, FREE SPEECH, “THE PEOPLE’S DARLING PRIVILEGE,” STRUGGLES FOR
FREEDOM OF EXPRESSION IN AMERICAN HISTORY 117-241 (2000); DONNA L. DICKERSON, THE
COURSE OF TOLERANCE: FREEDOM OF THE PRESS IN NINETEENTH CENTURY AMERICA 81-221
(1990); TIMOTHY W. GLEASON, THE WATCHDOG CONCEPT: THE PRESS AND THE COURTS IN
NINETEENTH CENTURY AMERICA 39-99 (1990); DAVID RABBAN, FREE SPEECH IN ITS FORGOTTEN
YEARS 1-21 (1997); Margaret A. Blanchard, Filling in the Void: Speech and Press in State Courts
Prior to Gitlow, in THE FIRST AMENDMENT RECONSIDERED: NEW PERSPECTIVES ON THE MEANING
OF FREEDOM OF SPEECH AND PRESS 14-43 (Charlene J. Brown & Bill F. Chamberlin eds., 1982);
Michael Kent Curtis, The Curious History of Attempts to Suppress Anti-Slavery Speech, Press,
and Petition in 1835-37, 89 Nw. U.L. REV. 785 (1995); Reynolds, supra note 5, at 577-607.

GLEASON, supra note 8, at 39.

°1d. at 42.

"Blanchard, supra note 8, at 43.

12See Curtis, supra note 8, at 785.
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late 1830s (censorship of the mails and the directed free speech attacks by
the Southern states on the abolitionists” incendiary publications, for ex-
ample) significantly identified free expression issues focused on the aboli-
tionists, the roots of these issues started to grow a decade earlier largely
due to the writings of Walker, William Lloyd Garrison, Benjamin Lundy
and other abolitionists.”® As both common sense and general history
would suggest, the North and the South disagreed about the extent of
guaranteed protections for abolitionist speech. Some of this disagreement
hinged on whether abolitionist speech would cause slaves to revolt, lead-
ing to an imminent threat against both a state and its citizens.

THE ABOLITIONISTS AND FREE SPEECH

In 1855, Frederick Douglass spoke to the Rochester Ladies Anti-Slavery
Society and noted that by 1830, “Speaking and writing on the subject of
slavery became dangerous,” and that “like true apostles, as they were,
[the abolitionists’] faith in their principles knew no wavering.”!* Noted
early nineteenth century abolitionist writers and publishers like Ben-
jamin Lundy and William Lloyd Garrison encountered difficulty in ex-
pressing their opinions even prior to 1830, but widespread attempts to
suppress abolitionist speech did not really occur until after 1830.%¢ Sup-
pression efforts were greatest in the South, where fear of slave insurrec-
tion ran high, especially after the Nat Turner uprising in Virginia in
1831.177 But expressing anti-slavery sentiments could also be dangerous
in the North—mob violence was one way disgruntled Northerners at-
tempted to suppress abolitionist speech.!® Despite a general dislike of abo-

3See Reynolds, supra note 5, at 577.

MFREDERICK DOUGLASS, THE ANTI-SLAVERY MOVEMENT: A LECTURE BY FREDERICK DOUGLASS
BEFORE THE ROCHESTER LADIES ANTI-SLAVERY SOCIETY 20 (1855).

For a detailed account of Lundy and Garrison’s free speech struggles, see Reynolds, su-
pra note 5, at 590-607.

16See Curtis, supra note 8, at 785.

7See JOHNSON, supra note 5, at 160.

"®Historian Thomas C. Leonard has attempted to explain the reasons for Northern dislike
of abolitionist speech. He concludes that the people who lived in the North were frightened
by abolitionist speech because it threatened to change the nature of political communication
by circumventing established newspapers to spread abolitionist messages and by under-
mining the authority of community leaders through self-organized rallies and meetings. In
a broader sense, many historians have suggested that some individuals in the North reacted
so strongly to the abolitionists in the 1830s because they had gained significant power and
through that power might actually cause the dissolution of the union. For a detailed ac-
count of these arguments and other possible reasons for the North’s general antagonistic
reaction to the abolitionists, see THOMAS C. LEONARD, NEWS FOR ALL: AMERICA’S COMING OF
AGE WITH THE PRESS 69-73 (1995); LEONARD L. RICHARDS, “GENTLEMEN OF PROPERTY AND
STANDING”: ANTI-ABOLITION MOBS IN JACKSONIAN AMERICA 20-82 (1970).
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litionist rhetoric, freedom to criticize slavery in the North was seen by
many as “inherent in free speech, free press and popular sovereignty.”!
This belief was especially embraced by Northern legislatures and public
officials who continually denied requests by Southern officials to sup-
press abolitionist writings, despite their personal feelings about the offen-
sive nature of some anti-slavery speech.?°

In the South, however, criticism of slavery was widely seen as unac-
ceptable. Southerners who advocated suppression in the form of laws,
argued that the abolitionists threatened to ignite slave rebellion and that
the threat of rebellion actually threatened the survival of the union.
These sentiments are clearly seen in the two words Southerners used
most often when denouncing abolitionist writings—"incendiary” and
“seditious.”?! A clear distinction regarding which abolitionist writings the
Southerners considered incendiary and which they considered seditious
does not emerge from an examination of the printed documents (news-
papers, letters, diaries and laws) of the period. Both words are frequently
encountered, but no explicit distinction between the two is made or im-
plied.>> Most likely, Southerners saw the two concepts as directly
linked—incendiary publications could lead to sedition and seditious pub-
lications by their very nature were also incendiary. The almost synony-
mous use of these words is intriguing, but it cannot be explained in the
context of the writings and events examined here.

Closely tied to the Southern concerns of sedition and incitement was “a
view of the constitutional compact that made abolitionism illegiti-
mate.”?* By attempting to spread their message in the South, the aboli-
tionists, many people believed, were violating or circumventing valid
state laws. So the question about the suppression of abolitionist speech
was a complex one, largely because the North and South “had separate
systems with different assumptions and needs.”?*

Curtis, supra note 8, at 814.

20Southern attempts to suppress abolitionist writing by requesting support from public
officials and legislatures in the North was common in 1829-30. See APTHEKER, supra note
5, at 46-48; JOHNSON, supra note 5, at 160-161; TYLER, supra note 5, at 485.

*!These two terms were often used synonymously. In general, the word “incendiary” re-
ferred to stirring up agitation or violence or creating sedition; something was considered
“seditious” if it challenged the authority of the state or could potentially cause rebellion
against the state. See Amy Reynolds, Emancipation and Expression: How Abolitionists
Helped Define Free Speech in the Early Nineteenth Century 1-15, 170 (1998) (unpublished
Ph.D. dissertation, University of Texas at Austin, 1998) (on file with the University of
Texas Library).

*See id.

23Curtis, supra note 8, at 802.

*d. at 814.
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Despite the continual efforts of the South to challenge the free speech
rights of those who spoke or wrote against slavery, the abolitionists sup-
ported the free speech rights of those who supported slavery, even
though they found a pro-slavery position morally indefensible: “It was
their faith that ideas of liberty would defeat slavery so long as persuasion
and argument were the only weapons allowed in the contest. . . . Aboli-
tionists saw calls for censorship as a confession of weakness.”?> The
South, however, saw calls for censorship as a necessary defense against
Northern publications they believed threatened their safety and their live-
lihood. This became readily apparent at the end of 1829 with the appear-
ance of David Walker’s Appeal. Like no other publication that came before
it, Walker’'s Appeal would illustrate just how differently the North and
South viewed free speech rights when it came to determining protective
standards for abolitionist speech.

DAVID WALKER AND HIS APPEAL

In October 1829, a free black man from Boston named David Walker
published and distributed a pamphlet called Walker’s Appeal in Four Arti-
cles, Together with a Preamble to the Colored Citizens of the World, But in Par-
ticular and Very Expressly to Those of the United States. As the Reverend
Henry Highland Garnet?¢ wrote nearly 20 vears later:

This little book produced more commotion amongst slaveholders than any
volume of its size that was ever issued from an American press. They saw
that it was a bold attack upon their idolatry, and that too by a black man
who once lived amongst them. It was merely a smooth stone which this
David took up, and yet it terrified a host of Goliaths.?”

Walker’s Appeal, as it was commonly called, was an unusual pamphlet
because it was considered incendiary in nature by both slaveholders and
abolitionists: “Walker’s solution of the problem of the Negro was insur-
rection and violence. The articles were expositions of the four causes for
the wretchedness of the colored race: slavery, ignorance, religious teach-
ing, and the colonization scheme.”?® The only supporters of Walker’s
message were blacks and a few radical abolitionists like William Lloyd

»Id. at 868-869.

26Garnet was an influential black minister and abolitionist who wrote that Walker's Ap-
peal greatly influenced his work and thoughts about slavery. Garnet became prominent in
abolitionist circles during the 1840s. See GARNET, supra note 5.

*’GARNET, supra note 5, at 1.

TYLER, supra note 5, at 484.
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Garrison, who supported Walker’s right to publish his pamphlet and ex-
press his views but who qualified his support for Walker’s message.?? As
a pacifist, Garrison did not support Walker’s militant message, writing in
the Liberator that “we depreciate the spirit and tendency of this Appeal.

. we do not teach rebellion—no, but submission and peace.”3°

Walker’s Appeal was one of the first written assaults upon slavery to
come from a black man in the United States.?! In the pamphlet, Walker
specifically attacked several political solutions to slavery, most notably
the colonization movement. Walker wrote that “America is more our
country than it is the whites—we have enriched it with our blood and
tears.”?? Walker challenged Thomas Jefferson’s claim that blacks were
innately inferior to whites, and he placed some of the burdens of slavery
on his own people for tolerating the ignorance and cruelty forced upon
them.?3 He also showed

a profound pride in his people and a deep awareness of their militancy and
their discontent. In that sense, his words and his call—and his very being—
are blasting replies to those of the past, and of the present, who find—or
say they find—some special docility or passivity in Negro people, as con-
trasted with all other peoples in the world.?*

Walker made it clear in his pamphlet that his hatred was directed at
slave owners specifically, and not all whites.® The main point of the
pamphlet was that slavery is anti-human and that the persistence in con-
tinuing slavery would eventually bring about destruction.* On the spe-
cific use of violence, Walker was sometimes ambiguous: He wrote that
his position grew out of the Declaration of Independence, which he be-
lieved repudiated both pacifism and terrorism:

See your Declaration Americans!! Do you understand your own language?
Hear vour language, proclaimed to the world, July 4th, 1776—"We hold
these truths to be self evident—that ALL men are created EQUAL!! That
they are endowed by their creator with certain un-alienable rights; that among
these are life, liberty and the pursuit of happiness!!”

YWilliam Lloyd Garrison, Walker’s Appeal No. 1, LIBERATOR, Jan. 8, 1831, at 2.

301d.

¥1See HINKS, supra note 5, at 107.

#DAVID WALKER, WALKER'S APPEAL IN FOUR ARTICLES, TOGETHER WITH A PREAMBLE TO THE
COLORED CITIZENS OF THE WORLD, BUT IN PARTICULAR AND VERY EXPRESSLY TO THOSE OF THE
UNITED STATES 77 (3rd ed.) (1830).

31d.

**APTHEKER, supra note 5, at 56-57.

FWAILKER, supra note 32, at 77.

31d.
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Compare your own language, above, extracted from your Declaration
of Independence, with your cruelties and murders inflicted by your cruel
and unmerciful fathers and yourselves on our fathers and on us—men
who have never given your fathers or you the least provocation! !!!!! Hear
your language further! “But when a long train of abuses and usurpation,
pursuing invariably the same object, evinces a design to reduce them under
absolute despotism, it is their right, it is their duty, to throw off such gov-
ernment, and to provide new guards for their future security.”3’

In other passages, Walker more clearly advocated violent overthrow as
a strategy for achieving freedom, especially if no other alternative exists.
In the Appeal, Walker seemed to state that violence, even if it came in the
form of a white massacre, was not an ideal strategy and should be
avoided, but that such a strategy was at least understandable.?® For ex-
ample, Walker tells the story of a small group of slaves who murdered a
few white slave dealers in order to gain their freedom. Another slave re-
ported them to the white authorities, and the freed slaves were recap-
tured.?? Wrote Walker:

We must remember that humanity, kindness and the fear of the Lord, does
not consist in protecting devils. . . . What has the Lord to do with a gang of
desperate wretches, who go sneaking about the country like robbers—light
upon his people wherever they can get a chance, binding them with chains
and handcuffs, beat and murder them as they would rattle-snakes? Are
they not the Lord’s enemies? Ought they not be destroyed? Any person
who will save such wretches from destruction, is fighting against the Lord,
and will receive his just recompense.*°

Walker’s impassioned thoughts about slavery did not grow out of his
own experiences as a slave, but rather out of his observations of slav-
ery.*! He was born a free black man in Wilmington, N.C., on September
28, 1785.4> His mother was a free black and his father was a slave who
died a few months before he was born.** Garnet writes that Walker’s ha-
tred of slavery was very early developed:

When vet a boy, he declared that the slaveholding South was not the place
for him. His soul became so indignant at the wrongs which his father and

¥1d. at 77.

®Id. at 24.

P1d. at 25.

101d.

*1See APTHEKER, supra note 5, at 41; GARNET, supra note 5, at 2.
*2GARNET, supra note 5, at 2.

*Id. Walker’s son was also posthumous.
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kindred bore, that he determined to find some portion of his country where
he would see less to harrow his soul. Said he “If T remain in this bloody
land, I will not live long. As true as God reigns, I will be avenged for the sor-
row which my people have suffered.”**

Walker traveled through parts of the South and eventually headed
north, ending up in Boston by late 1825 or early 1826.%° In 1827, he be-
gan working in the second-hand clothing business on Boston’s busy
Brattle Street, which was located near the seaports. It was Walker’s posi-
tion as a small business owner that “facilitated his entrance into estab-
lished black Boston.”#® Walker had become a leading member of Boston’s
black community, not only because of his business but also because he
was actively involved in black Boston’s social and political gatherings.
Walker was a leader of the General Colored Association of Boston, a
member of the African Lodge, and an agent for the newly published Free-
dom’s Journal *” By 1828, Walker had become a respected speaker and or-
ganizer.*® In December 1828, the text of one of Walker’s addresses to the
General Colored Association of Boston appeared in the Journal.** Even be-
fore his Appeal, Walker was advocating the unification of the black popu-
lation and the use of any option to end slavery and improve conditions
for blacks in America:

It is necessary to remark here, at once, that the primary object of this insti-
tution [the GCA], is to unite the colored population so far, through the
United States of America, as may be practicable and expedient; forming so-
cieties, opening, extending, and keeping up correspondences and not with-
holding any thing which might have the least tendency to meliorate our
miserable condition—with the restrictions, however, of not infringing on

**GARNET, supra note 5, at 2.

*See APTHEKER, supra note 5, at 41; HINKS, supra note 5, at 13-15. Aptheker suggests
that Walker taught himself to read and write once he arrived in Boston; Hinks makes a
stronger argument that Walker was secretly educated through the efforts of the AME
Church as a child in North Carolina. It was common for churches, both black and white, to
educate free blacks, and sometimes slaves, so that they could read the Bible and have a
stronger religious understanding.

*HINKS, supra note 5, at 67.

*7See HINKS, supra note 5, at 74. Freedom'’s Journal, the first newspaper published by free
blacks, began publication in 1827 in New York City. See FREEDOM’'S JOURNAL, Mar. 16, 1827,
at 1. For additional, comprehensive information about Freedom’s Journal, see DONALD M.
JACOBS, ANTEBELLUM BLACK NEWSPAPERS: INDICES TO NEW YORK'S FREEDOM'S JOURNAL (1827~
1829), THE RIGHTS OF ALL (1829), THE WEEKLY ADVOCATE (1837), AND THE COLORED AMERICAN
(1837-1841) 3 (1976); Bella Gross, Freedom’s Journal and the Rights of All, 17 J. OF NEGRO
HisT. 277 (1932).

1d.

*“David Walker, Address to the General Colored Association of Boston, FREEDOM’S JOURNAL,
Dec. 19, 1828, at 1.
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the articles of its constitution, or that of the United States of America. . . . It
is indispensably our duty to try every scheme that we think will have a
tendency to facilitate our salvation and leave the final result to that.°

Walker continued to speak about the condition of blacks, both free and
slave, at GCA and at other free black meetings. He wrote the first of three
revised editions of his Appeal and distributed it in October 1829.5" Walker
typically delivered his pamphlet through the mails and by way of indi-
viduals who carried copies, particularly on ships.>? Because Walker lived
and worked near the sea, and maritime employment was common for
free blacks, most people speculated that this was the primary means by
which Walker distributed the Appeal. Some white men also served as dis-
tributors of the pamphlet.>?

REACTION TO WALKER’S APPEAL

Walker’s Appeal was discovered in the South almost immediately after its
publication.>* Many states quickly passed legislative measures to try to
stop its perceived effects, namely slave insurrections, none of which had
been attributed to Walker’s Appeal by the end of 1829.° The pamphlet
was also disseminated in the North, but few people paid it much atten-
tion in 1829. William Lloyd Garrison and Benjamin Lundy, two of the
leading abolitionist publishers and writers at the time, had received copies
of the pamphlet as early as November 1829, but did not write any sub-
stantial comments about it until early 1830, after the South had swiftly

1d.

°1See APTHEKER, supra note 5, at 45; HINKS, supra note 5, at 116.

21d.

>3For a detailed account of the distribution of Walker’s Appeal, see HINKS, supra note 5, at
116-195.

See Clement Eaton, A Dangerous Pamphlet in the Old South, 2 J. OF S. HIST. 325 (August,
1936); William Lloyd Garrison, Black List: Singular Panic, GENIUS OF UNIVERSAL
EMANCIPATION, Jan. 15, 1831, at 147. Benjamin Lundy edited the Genius of Universal Eman-
cipation, and the paper often did not contain formal bylines. All subsequent citations to the
Genius include bylines when the author is known or listed, article titles (when included) and
page numbers (which ran consecutively throughout each year). Some of the subsequent
publication dates include only the month and year since the Genius switched from a weekly
publication to a monthly publication in April 1830. Lundy wrote most of the paper’s con-
tent. Garrison was responsible for editing and writing the “Black List” section of the news-
paper during the time he worked there between 1829 and 1830. The “Black List” was a
weekly feature that highlighted and detailed particularly egregious behavior by the govern-
ment or individuals towards slaves and free blacks.

*>See Eaton, supra note 54, at 325; Garrison, supra, note 54, at 147.
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responded with legislation aimed at curbing the effects of such incendiary
writing.>® Walker’s Appeal became one of the first indications that the
North and the South did not, and would not, agree on the magnitude of
free speech protections for strongly worded abolitionist messages.

One of the first places the pamphlet appeared in the South was the
Georgia port city of Savannah. In May 1829, just a few months before
Walker’'s Appeal appeared in Savannah, “[A] disastrous fire swept the
[nearby] city of Augusta which consumed nearly all the arms of the local
militia. A suspicion was aroused that the conflagration was the handi-
work of slaves who were plotting an insurrection, especially since fires
broke out in various parts of the city.”>”

By October, rumors of slave uprisings across the entire state of Geor-
gia had not quieted down. The appearance of Walker’s Appeal further ag-
gravated southern fears. In December, William T. Williams, the mayor of
Savannah, wrote Georgia Governor George Gilmer to inform him that a
slave who was found possessing dozens of Walker’s pamphlets had been
arrested, although, according to the mayor, the slave was later dis-
charged because he appeared “ignorant of the contents.”>8 Williams urged
Gilmer to use his influence to convince the Georgia delegation in Congress
to pass legislation that prohibited printing incendiary publications simi-
lar to Walker’s Appeal.”® Gilmer agreed and sent a copy of the Appeal to
former Georgia Governor John Forsyth, who had recently been elected to
the U.S. Senate, urging him to convince Congress to take some action
against such incendiary writings.®® Forsyth “refused to urge the Georgia
delegation in Congress to initiate the desired legislation.” In a letter ad-
dressed to Williams, Forsyth told him that the federal government did
not have the power to pass such legislation, but “[Tlhe authority of the
state was competent to pass all necessary laws relating to slavery.”¢!

Williams took Forsyth’s advice of turning to the state, and he asked
Gilmer to present their case to the Georgia legislature. In his December
1829 speech to the legislature, Governor Gilmer mentioned receiving a
letter from the Savannah mayor “informing me that sixty pamphlets of
a highly seditious character had been seized by the police of the city.”®?
Gilmer and Williams suggested that Walker’s Appeal threatened the safety
of the white residents of the state, and the Georgia state representatives

6See Reymnolds, supra note 5, at 602.

*’Eaton, supra note 54, at 326.

*d.

%d. See also Garrison, supra note 54, at 147.
0rd.

°ld. at 326-327.

“2APTHEKER, supra note 5, at 46.
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agreed, quickly passing several laws designed to stop the distribution of
the Appeal .

One of the newly passed laws quarantined black sailors on boats com-
ing into Georgia harbors to prevent their having shore leave, since they
were considered a primary means of distribution for the pamphlet.®* If
black sailors attempted to disembark, they would be put in jail for the
duration of the ship’s stay in port.®> Another law held that anyone found
guilty of introducing or circulating any publication for the purpose of
exciting a revolt among slaves in the state could face the death penalty.®®

In addition to lobbying the state legislature, Williams and Gilmer
wrote separate letters to Mayor Harrison Gray Otis of Boston, telling
him that his city was the source of Walker’s “highly inflammatory”
work.®” Williams begged Otis to do something to stop Walker from
publishing his work. Mayor Otis sent an emissary to Walker’s second-
hand clothing shop to find out more about the pamphlet.®® Walker ad-
mitted to writing the Appeal and said he intended to continue printing
and distributing it. Otis then issued a warning to ships’ captains sailing
out of Boston to be on the lookout for seditious cargo, referring to
Walker’s Appeal even though he did not mention it by name.®’ Otis also
wrote letters to Williams and Gilmer explaining that Walker had vio-
lated no federal or Massachusetts law and “therefore—much as all sen-
sible people regretted what he wrote and what he was doing—he could
not be stopped legally.””®

Some Boston newspapers had heard of Williams’ and Gilmer’s letters
to Otis and reported on the actions that the Georgia legislature had taken
against the Appeal.”! The editor of the Boston Columbian Centinel observed
that the Georgia laws did seem “at first blush violent and sanguinary.”
He continued:

On nearer approach, however, it appears necessary to the immediate safety
of whites. We have seen the pamphlet, which is doubtless here alluded to

63 JOURNAL OF THE HOUSE OF REPRESENTATIVES OF THE STATE OF GEORGIA, 1829-1830, 353-
354 (1830).

%1Id. See also Garrison, supra note 54, at 147.

%1d.

6Id. See also APTHEKER, supra note 5, at 48; WENDELL PHILLIPS GARRISON & FRANCIS
JACKSON GARRISON, 1 WILLIAM LLOYD GARRISON: THE STORY OF HIs LIFE TOLD BY HIs CHILDREN
161-162 (1885); TYLER, supra note 5, at 485; Garrison, supra note 54, at 147.
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8See id.

%9See id.
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and do not hesitate to pronounce it one of the most wicked and inflamma-
tory productions that ever issued from the press. Its character is entirely
mischievous, without one redeeming quality. . . . It reveals a disposition
that would exult to see the white population slaughtered in their beds.”

Despite the fact that the citizens of Boston, and Otis as an individual,
seemed to understand Georgia’s legislative action, as a public official Otis
was unwilling to infringe upon Walker’s rights to free speech or to pro-
pose legislation he thought would infringe upon those rights. As Garnet
relays the event:

His Honor replied to the Southern Governor that he had no power nor dis-
position to hinder Mr. Walker from pursuing a lawful course in the utter-
ance of his thoughts. A company of Georgia men then bound themselves
by an oath that they would eat as little as possible until they had killed the
youthful author. They also offered a reward of a thousand dollars for his
head, and ten times as much for the live Walker.”?

As a result of the North’s lack of interest in attempting to silence writ-
ings like Walker’s, several Southern states followed Georgia’s lead and
passed legislation to insulate their slaves “from the contamination of
such noxious pamphlets.””* Heavy penalties were allowed for the circula-
tion of publications inciting slaves to rebellion. It was made illegal to
teach a slave to read or write,”> and blacks were not permitted to travel
without white escorts, nor could they assemble in large groups unless a
white person was present.”® According to the biography of William Lloyd
Garrison written by Garrison’s children, the laws that the Georgia legis-
lature passed and that served as the southern example of how to handle
the Appeal, “were rushed through in a single day on the discovery of
Walker’s incendiary pamphlet.”””

Between the end of 1829 and the spring of 1831, a substantial amount
of legislation “of a precautionary nature” was enacted in the South.”® In
1830, North Carolina law prohibited the dissemination of publications
that “tended to produce slave revolt or dissension” and made it a crime to

Id.

7SGARNET, supra note 5, at 2.

74Garrison, supra note 54, at 147. See also TYLER, supra note 5, at 485.

7See id. at 147. Georgia was the first state to enact this law in 1829. See TYLER, supra
note 5, at 485.
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teach slaves to read.”” And, as noted in the Georgia laws, since free blacks
on ships were strongly suspected of distributing incendiary publications,
North Carolina also decided to provide for the temporary imprisonment
of free black sailors who came into Southern ports.°

In Louisiana in 1830, the legislature passed two acts directed toward
stopping the spread of the Appeal, one of which threatened death or life in
prison to anyone who would “write, print, publish, or distribute any
thing having a tendency to create discontent among the free colored pop-
ulation of this state, or insubordination among the slaves therein.”®! The
second act was designed, like others in the South, to reinforce penalties
for teaching slaves to read or write.5

Many of the newly passed laws were the result of secret legislative ses-
sions, so few of them are documented in the session law books of
1829-1831. In some cases, like that of North Carolina, the laws are doc-
umented, but the discussions that preceded them are not.#3 Many of the
accounts of the laws came from newspapers in the various states, and
Virginia was no exception to the “newspaper exposure” phenomenon
when it started to consider the passage of a “no reading and writing”
law .8t Garrison and Lundy heard of the proposed bill after reading an ac-
count of the Virginia House of Delegates’ secret session in the Richmond
Whig.%

The details of the bill appeared under the regular Black List feature,
written by Garrison in Lundy’s abolitionist newspaper the Genius of Uni-
versal Emancipation:

A bill has passed the Virginia House of Delegates by a vote of 81 to 80,
which prohibits the instruction of free negroes, mulattoes or slaves, either in
religious or secular knowledge, under the most aggravated penalties. This
abominable act owes its origin to the circulation of a stirring pamphlet, ad-
dressed to all colored people, by David Walker of Boston—a most injudi-
cious publication, yet warranted by the creed of an independent people. It
is, says the Richmond Whig, “as far as our knowledge extends, the most

"PAct to Prevent Circulation of Seditious Publications, Ch. 5, 1830 N.C. SESSION LAWS
10.

90Act Passed by the General Assembly of North Carolina, Ch. 30, 1831 N.C. SESSION
LAws 29.
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82See id.
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highly penal (law) of any that has been enacted by any American Legisla-
ture. It is indefensible.” We believe it can never be executed.5

Garrison and the Whig were temporarily correct. The Virginia State
Senate rejected the bill 11-7, but by the end of 1831 the law would resur-
face and pass. For “history’s sake,” the Genius printed the provisions of
the bill in their entirety in the March 5, 1830, edition.®”

In that same edition, Lundy noted that additional state attempts to
thwart the circulation of Walker’s Appeal continued. He relayed that an
editor at a Kentucky newspaper was arrested but later discharged for
possessing twenty copies of the pamphlet.®

Discussion of Walker’'s Appeal continued in the Genius during the
spring and summer of 1830.%° Lundy continued to monitor the effects of
the Appeal and comment on its contents. Although most people were fa-
miliar with the pamphlet’s existence, few had read it or understood its
contents. In April 1830, Lundy offered the first glimpse of his thoughts
on the Appeal.”® He wrote that “a more bold, daring, inflammatory publi-
cation, perhaps, never issued from the press, in any country. I can do no
less than set the broadest set of condemnation upon it.”°! Lundy focused
his attack of the Appeal on the means by which Walker advocated the end
of slavery—through rebellion, if necessary. Lundy avoided the question
of whether speech such as Walker’s should be protected.”

The subject of Walker was not broached by Lundy or Garrison again
until Garrison began publishing the Liberator in 1831, where Walker’s
Appeal received its most favorable treatment. A discussion of its effects
was ongoing in the newspaper, and Garrison continually supported its
right to exist as free speech, even though he disagreed with violence as a
means to end slavery.?

51d.

87William Lloyd Garrison, Black List, GENTUS OF UNIVERSAL EMANCIPATION, Mar. 5, 1830,
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In the third issue of the Liberator, a letter from “A Colored Bostonian”
questioned the circumstances of Walker’s death on June 28, 1830.%* “The
most I can learn is, that some one or more, recently from the south,
spread a report in this city that a reward of $1,000 was offered by south-
ern planters to anyone who would take the life of Walker.”?> Garrison re-
plied that he heard the sum was as high as $30,000.°¢ Although Walker’s
cause of death was never determined, speculation that he was poisoned
eventually subsided and most agreed that he died of natural causes.®”

In the next week’s Liberator, a man named “Leo” offered criticism of
Walker’s Appeal because of its marked effects in the South.?® “I am op-
posed to the pamphlet, therefore, in the second place because I believe it to
be at the bottom of the recent enactments of severe laws in the southern
states, such as are too notorious to be mentioned.”® Garrison replied,
“We have repeatedly expressed our disapprobation of [the Appeal’s] gen-
eral spirit. It contains, however, many valuable truths and seasonable
warnings.” ! Still, few questioned that the reading and writing laws and
the incendiary publication laws—among others—grew out of rebellion
fears that Southerners traced directly to Walker’'s Appeal.'°!

In that same edition of the Liberator, Garrison reprinted a column from
the Greensborough, N.C., Patriot which noted: “From what we can learn
of this incendiary and sanguinary production, we depreciate its circula-
tion and cheerfully accord with those who are taking measures to sup-
press it,” but later added, “If the Legislatures of the southern states wish
to guard effectually against insurrection, they cannot do it by abridging
the already limited privileges of the slave.”!?

Discussions of Walker’s Appeal by many readers of the Liberator con-
tinued through the end of February 1831. In April and May, Garrison
printed a series of articles that reprinted sections of the Appeal that were
accompanied by letters from a man who signed his writings only with
the letter “V.” This compelling series showed how much the reputation of
Walker’s Appeal had subverted its content. For example:

I have often heard, and constantly believed, that Walker’s Appeal was the in-
coherent rhapsody of a blood-thirsty, but vulgar and very ignorant fa-

“*Death of Walker, LIBERATOR, Jan. 22, 1831, at 1.
1d.

2°1d.

7Id.

“Walker’s Appeal, LIBERATOR, Jan. 29, 1831, at 1.
1d.
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192Walker’s Pamphlet, LIBERATOR, Jan. 29, 1831, at 4.
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natic, and have therefore felt no little astonishment that it should have cre-
ated so much alarm in the slaveholding states. ... I have now read the
book and my opinions are changed. It is vain to call him incendiary, ruf-
fian, or exciter of sedition. Let those who hold him such, imagine the cir-
cumstances of the two classes of our population reversed, and those who
now rise up and call him cursed will build him a monument, and cry
hosannah to the patriot, the herald of freedom. . . . The further I have read
his pamphlet, the less has been my surprise that he is regarded among his
people as a man inspired.!%?

In a subsequent issue, “V” observed that many sections of the Appeal
were “written in a sincere and patriotic spirit. Let those who believe in the
mental inferiority of the blacks read it and acknowledge that if their the-
ory is true, David Walker was an exception to it.”!%4

THE EFFECT OF THE APPEAL
ON GARRISON AND LUNDY

If Walker’s Appeal had seemed incendiary to the South, the first issue of
Garrison’s Liberator in January 1831 was also a “summons to every
agency of self-defense, for it was the cry of the outraged conscience of the
white North, and with its passionate assertion there could be no compro-
mise” regarding slavery.!% By publishing the Liberator, one of the most
popular early abolitionist newspapers, Garrison would soon find himself
in the company of Walker as far as southern laws were concerned.
By September 1831, the South claimed it had correctly identified
Walker’s Appeal as incendiary and had added Garrison’s Liberator and
Lundy’s Genius of Universal Emancipation to its list of illegal publications
after the Southampton slave insurrections.'® A large number of slave-
holders, newspaper editors and public officials in the South directly at-
tributed the August 1831 slave insurrection led by Nat Turner to Walker,
Garrison and other abolitionists.!?” Early on the morning of August 22,
1831, Turner and a group of rebels began an insurrection in
Southampton County, Virginia, that lasted only a few hours but left at
least 55 white men, women and children dead, some gruesomely massa-
cred.'?® It did not take long for news of the insurrection to spread, and

1%Walker’s Appeal No. 2, LIBERATOR, May 14, 1831, at 2.

1%*Walker’s Appeal No. 3, LIBERATOR, May 28, 1831, at 1.

19TYLER, supra note 5, at 488.

19See Charles Edward Morris, Panic and Reprisal: Reaction in North Carolina to the Nat
Turner Insurrection, 112 N.C. HiST. REv. 29 (January 1985).

197See id.

198See id.
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only a few hours after the murders took place, residents of nearby North
Carolina were already facing a state of emergency. The militia and citi-
zens were called to arms, and North Carolina Governor Montfort Stokes
was receiving urgent requests for weapons and ammunition from all
corners of the state, where fear had taken over.'%?

After the fact, Walker’s Appeal and abolitionist newspapers like Garri-
son’s were assigned a large part of the blame for Turner’s actions.!'®
Many southern slaveholders believed these publications had incited their
slaves to rebel and, because of this, they clearly identified abolitionist
speech as incendiary and illegal. Many historians have attempted to doc-
ument a connection between Turner and Walker’s Appeal, but none has
been found.!!! Historian Peter P. Hinks suggests that historians can only
speculate on whether Turner had read or been exposed to the Appeal, but
he notes that the historical record clearly shows that the slave society in
which Nat Turner lived was a world in which the Appeal would most
likely be favorably received.!'> Walker himself encouraged “all colored
men, women and children of every nation, language and tongue under
heaven,” to copy, distribute and read the Appeal or have it read to them in
the preamble of the pamphlet.!!?

Some historians have suggested a connection between Turner and
Walker’s Appeal because some newspapers and societal leaders asserted that
a connection existed.!' One of those leaders was Lundy, who found the
content of the Appeal offensive.'’™ Lundy was also well aware of the
Southern reaction to the Appeal because the Liberator and his own Genius of
Universal Emancipation were often included in the same category. This
frustrated Lundy. He did not consider his or Garrison’s newspapers to be in
the same category as the Appeal because neither advocated violence as an
acceptable way to end slavery.!'® In a diary entry regarding a Turner con-
nection to the Appeal, Lundy wrote that “[t]he pamphlet of David Walker,
which [Turner] had probably seen, had professed much religious zeal, and
urged insurrection on the alleged authority of the New Testament.”!!”

Walker’s Appeal, the Liberator and, to a lesser extent, Lundy’s Genius—
combined with the insurrection—caused the severity of the additions to

199See Causes of Slave Insurrections, LIBERATOR, Sept. 17, 1831, at 3. See also HINKS, supra
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the slave codes in many states and furthered the general suppression ef-
forts toward anti-slavery sentiment.!'® For example, after Nat Turner’s
insurrection, in all slave states except Maryland, Kentucky, Tennessee
and Arkansas, it was against the law to teach a slave to read or write.!"
The laws were an especially peculiar way Southerners attempted to
thwart the penetration of the Appeal and other incendiary publications.
Scholars who have studied slave literacy have suggested that only about
one of every ten slaves was literate; the abolitionists themselves fre-
quently challenged the slave literacy laws making a similar argument—
so few slaves could read that they believed the laws were absurd.!?° Many
of the devoutly religious abolitionists especially opposed the reading and
writing laws because most efforts to educate slaves were tied to religious
instruction.!?! The most common way slaves learned to read and write
was instruction by whites who believed it was their moral duty to teach
them how to read the Bible.'?? Other opportunities for slaves to learn to
read and write were available as well. Some secretly used hidden readers
or other “devious tactics” to try to gain instruction from unsuspecting
whites.!?* Some favored slaves were selected by their masters to learn
how to read, and slaves and free blacks who were literate often shared
their knowledge. Despite these various avenues, literacy among slaves
was still not common.!*

Literacy was uncommon, but Southerners still had three central fears
relating to slave literacy that fueled the anti-reading and writing laws
most states passed in 1830 and 1831: Teaching blacks to read was simply
inherently dangerous; black preachers were typically literate, and they
posed a threat because they could provoke revolt; and, literate blacks who
would read to large groups of illiterate slaves and free blacks could facili-
tate revolt as well as foster the spread of information through under-
ground channels.!® These fears were not entirely unfounded. Walker
suggested this approach to reading the Appeal and urged, in the preamble
to the third edition, “All T ask is for a candid and careful perusal.”!2¢ Hinks
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quotes the Reverend Amos Beman of Middletown, Connecticut, to show
how common and powerful public readings were. Beman wrote that a
public reading of the Appeal and the Liberator facilitated political organi-
zation in Middletown:

It was in Middletown that we saw the first number of the Liberator, and its
clarion voice sank deep into our mind. That paper, and “Walker’s Appeal,”
and the Address of Mr. Garrison, and his “Thoughts on Colonization,” were
read and re-read until their words were stamped in letters of fire upon our
soul.—The first time we ever spoke in a public meeting was in that city, in
behalf of the Liberator, and against the Colonization Society.!*”

Although Southerners had taken legislative action to try to prevent
similar scenes, they still faced a serious challenge in preventing the spread
of the Appeal and the Liberator and other abolitionist newspapers in their
states because the North refused to pass similar laws.!?® Boston newspa-
pers noted that by the end of 1830 Walker had succeeded in widely circu-
lating his pamphlet into the farthest reaches of the South, despite the
laws that prohibited such circulation.'” In Virginia, Governor John
Floyd voiced the opinion of many Southern governors when he expressed
his frustration with Northern public officials who tolerated incendiary
speech.3® He wrote in his diary on September 27, 1831:

I have received this day another number of the Liberator, a newspaper printed
in Boston, with the express intention of inciting the slaves and free negroes in
this and the other States to rebellion and to murder the men, women and
children of those states. Yet we are gravely told there is no law to punish
such an offense. The amount of it then is this, a man in our States may plot
treason in one state against another without fear of punishment, whilst the
suffering state has no right to resist by the provisions of the Federal Consti-
tution. If this is not checked it must lead to a separation of these states. If the
forms of law will not punish, the law of nature will not permit men to have
their families butchered before their eyes by their slaves and not seck by force
to punish those who plan and encourage them to perpetrate these deeds. I
shall notice this in my next message to the General Assembly of this State.
Something must be done and with decision.!3!

177]d. at 154. Hinks is quoting Beman from the Beman Private Papers Collection a the
Beinecke Rare Book Library, Yale University.
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Consistent with his diary entry, Floyd raised the issue in his message
to the Virginia Senate and House of Delegates on December 6, 1831.152 He
told his audience:

There is much reason to believe, that the spirit of insurrection was not con-
fined to Southampton. . . . From the documents, which I have herewith lay
before you, there is too much reason to believe those plans of treason, in-
surrection and murder, have been designed, planned and matured by unre-
strained fanatics in some of the neighbouring States, who find facilities in
distributing their views and plans amongst our population, either through
the post office, or by agents sent for that purpose throughout our terri-
tory.133

The Southern legislatures continued to pass laws restricting the rights
of slaves with the intent of squashing ideas of insurrection that publica-
tions like Walker’s Appeal and the Liberator were allegedly encouraging,
and the presses of the South began to join the cause. In Washington,
D.C., the National Intelligencer appealed to the people of New England,
specifically to the mayor of Boston, to find some way to suppress the
Liberator after the Tarborough, N.C., Free Press wrote that “[aln incendi-
ary paper, The Liberator, is circulating openly among free blacks of this
city. . .. It is published in Boston or Philadelphia by a white man, with
the avowed purpose of inciting rebellion in the South.”!3* The article, re-
printed in the Liberator, added that Garrison had “secret agents” distribut-
ing the paper to slaves, so “[Ilf you catch them, by all that is sacred, you
ought to barbecue them.”'3* Lundy responded to the charge in the Genius
by offering a quote from Garrison, who said, “We have circulated no pa-
pers extra in any part of our country. We have not a single white or
black subscriber south of Potomac.”'3¢ Garrison wrote in the Liberator,
“The charge of the Washington libeller, respecting the circulation of the
Liberator by ‘secret agents’ is as silly as it is false.”!3”

The National Intelligencer called on the Massachusetts Legislature to
“provide a durable remedy” to stop publication of the Liberator.'*® The pa-

132See HENRY IRVING TRAGLE, THE SOUTHAMPTON SLAVE REVOLT OF 1831: A COMPILATION OF
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per wrote that “surely if the Courts of Law have no power, public opin-
ion has to interfere” until the Massachusetts Legislature takes action.!®”
Lundy’s Genius of Universal Emancipation also received some attention
from Southern papers—specifically the National Intelligencer; the
Charleston, S.C., Mercury; the Macon, Ga., Messenger; and the Tar-
borough, N.C., Free Press—as another incendiary publication that needed
to be controlled.!*®

Garrison responded to the pointed attack by the Intelligencer: “Your
‘appeal to the worthy Mayor of the City of Boston’ and to ‘the intelligent
Legislators of Massachusetts,” to interpose their authority, and prevent
the publication of the Liberator is so inefficably ridiculous that I may
justly term it the incoherence of madness.”!*! He added, “Ye accuse the
pacific friends of emancipation of instigating the slaves to revolt. Take
back the charge as foul slander. The slaves need no incentives at our
hands.” 142

Garrison and the editors of the National Intelligencer continued to ar-
gue in each paper about whether the Liberator was an incendiary publica-
tion, and Garrison printed, with very limited commentary, dozens of ex-
cerpts from Southern newspapers supporting the Intelligencer’s claim
that his paper was incendiary and directly responsible for the
Southampton insurrection.!*® Much of Garrison’s motivation for pub-
licly replaying the voices of his critics was based on principle—to protect
his own rights to speak and write about slavery by allowing critics to re-
spond.!'** Garrison was absolute in his claim to free speech rights. He be-
lieved his opponents enjoyed the same degree of freedom of expression
and supported the idea that sound, rational ideas would prevail in any
political debate.!*

In October 1831, Garrison continued to receive harsh reprimands from
his Southern press brethren and learned, from the Charleston, S.C., Mer-
cury, that the Vigilance Association of Columbia had offered a $1,500 re-
ward for the “apprehension and prosecution to conviction, of any white
person [who] may be detected in distributing or circulating within the
state either the Liberator, Walker’s Appeal, or any other publication of a
seditious tendency.”!*¢ In the same issue of the Liberator, Garrison pub-
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lished an article from a Raleigh, N.C., newspaper that claimed a North
Carolina grand jury had indicted Garrison and his publishing partner
Isaac Knapp for the felony offense of circulating an incendiary publica-
tion in the state, punishable by whipping, imprisonment and hanging.!4”
The newspaper account further stated that “we suppose the accused would
be demanded by the Governor of this State, but whether they will be sur-
rendered or not by the Executive of Massachusetts is a matter about which
we are not prepared to hazard a conjecture.”!8

Just a week before, Garrison had written his brother-in-law, Henry
Benson, and alluded to the trouble that was brewing in the South. “The
Liberator is causing the most extraordinary movements in the slave
States among the whites, as you are doubtless already aware,” Garrison
wrote. “I am constantly receiving anonymous letters, filled with abomi-
nable and bloody sentiments . . .”1%°

The end of 1831 did not see any clear end to the dispute between the
North and the South about what constituted incendiary speech and
whether it should be protected. In general terms, the South viewed any
writing that challenged the legitimacy of slavery as incendiary.'"° The
North had not formalized a definition of what constituted incendiary
speech, but behaved through its legislatures as if its definition did not in-
clude the abolitionists’ rhetoric. The climate that was created after the
Nat Turner insurrection in 1831 clarified the significant differences,
however, in the northern and southern viewpoints—abolitionist speech
was protected in one arena and legislated against in the other.

BEYOND WALKER’S APPEAL

As previously indicated, Walker died of natural causes in 1830. His son,
Edwin Walker, would become the first black elected to the Massachusetts
state legislature in 1866.'°! After the events that surrounded the publica-
tion and distribution of Walker’s Appeal, Garrison and Lundy continued
to remain active in the abolitionist cause. Garrison became one of the
best-known abolitionists in the United States for his so-called “fanatical”
and radical ideas, !> and Lundy faded into the background to work on his

147161.

1481d'

M9WILLIAM LLOYD GARRISON, 1 THE LETTERS OF WILLIAM LLOYD GARRISON, 1822-1835, 139
(1971).

150See APTHEKER, supra note 5, at 41.

151See id.

152See The Libel Suit, LIBERATOR, Jan. 15, 1831, at 1.
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Texas colonization plan.'>? During the remainder of the 1830s, continued
attempts to suppress abolitionist speech were heightened in the South.
Mob violence became more common in “enforcing” and “creating” incen-
diary speech laws that did not exist in the North.!'>* The Postal Cam-
paign in 1835 sought to further punish anti-slavery writing that was
sent through the U.S. mails."® And Garrison remained an outspoken
critic of slavery, one of several abolitionists who helped frame the de-
bate about slavery in America as a debate about the liberty of all Ameri-
can citizens.!>® Garrison, like other abolitionists, maintained the argu-
ment that the rights of free expression were given to all men by God, and
that although the federal Constitution did not create these rights, it se-
cured them in the United States.!®’

In 1834, Garrison revisited his criminal and civil libel trials’®® and
wrote a second preface to his Brief Sketch of the Trial of William Lloyd Gar-
rison that reflected on the importance and influence of both the libel case
and the Southern condemnation of the Liberator in his life and his views
about liberty and free speech.

Garrison explained, that “[s]ince I have had the charge of the Liberator,
I have been freely branded as a madman and incendiary, and my lan-
guage has been deemed harsh and violent; but if any person will turn to a
file of the Genius of Universal Emancipation, he will discover that I was
no less denunciatory and fanatical in 1829 than I am in 1834.”1% Garri-
son noted that it was not until he challenged the Colonization Societies
that he was effectively branded a madman; yet, despite all of the attempts
to suppress his speech, Garrison believed he would prevail in the struggle
for liberty to all Americans.’®® The wide swing in public opinion about

133For more on Lundy’s plans for Texas colonization see BENJAMIN LUNDY, THE WAR IN
TEXAS: A REVIEW OF THE FACTS AND CIRCUMSTANCES SHOWING THAT THIS CONTEST IS THE
RESULT OF A LONG PREMEDITATED CRUSADE AGAINST THE GOVERNMENT, SET ON FOOT BY
SLAVEHOLDERS, LAND SPECULATORS, &C. WITH THE VIEW OF RE-ESTABLISHING, EXTENDING AND
PERPETUATING THE SYSTEM OF SLAVERY AND THE SLAVE TRADE IN THE REPUBLIC OF MEXICO 1
(1836). See also Fred Landon, Benjamin Lundy, Abolitionist, 1789-1839: A Sketch Prepared on
the Occasion of the Centenary of his Death, in A MEMORIAL TO BENJAMIN LUNDY, PIONEER
QUAKER ABOLITIONIST, 1789-1839, 7 (1939).

194See LEONARD, supra note 18, at 69.

133See Curtis, supra note 8, at 859.

156See Reynolds, supra note 8, at 605.

157See Curtis, supra note 8, at 859, 860.

158Garrison was convicted of both criminal and civil libel in 1830 for an 1829 article he
wrote in the Genius of Universal Emancipation that criticized a well-known Massachusetts
businessman for allowing his ships to be used to transport slaves from Boston to New Or-
leans. For a detailed account, see Reynolds supra note 5, at 590-607.

IS9WILLIAM LLOYD GARRISON, A BRIEF SKETCH OF THE TRIAL OF WILLIAM LLOYD GARRISON FOR
AN ALLEGED LIBEL ON FRANCIS TODD OF MASSACHUSETTS 1 (1834).

160See id.



14. IMPACT OF WALKER'S APPEAL ON FREE SPEECH «7»~ 325

Garrison and his anti-slavery views as well as the response to his writ-
ings helps provide some early background about the importance the role
the first abolitionist movements played in defining free speech issues as
early as the late 1820s.

First Amendment historian Michael Kent Curtis notes that “the history
of the Sedition Act shaped the debate of free speech in the 1830s at the
height of Northern and Southern demands of suppression of abolitionist
expression. But what was the moral? Was it that no government had the
power to suppress speech about public men and public measures or was
it simply that the federal government lacked such power?” 16!

Walker’s, Garrison’s and Lundy’s experiences show that in 1829-
1831 the moral was that the power to suppress speech still clearly re-
mained with the states. But, public opinion was ahead of the law, and as
Curtis notes in his study of the abolitionists and anti-slavery speech in
1835-1837, a broad support of the value of free speech in the North is
what helped protect Garrison, Walker, Lundy and others from Northern
state suppression of their speech.!> This was as true in 1829 and 1831 as
it was in 1835 and 1837. As a result, the events that attempted to inter-
fere with the free speech rights of Walker, Garrison and Lundy served to
strengthen the belief in a Constitutional guarantee to free expression.

A large body of First Amendment law exists to shed more light on the
interplay of threatened violence, political and social stability and freedom
of expression in a democracy. Despite the vast number of Supreme Court
First Amendment-related decisions over the past 80 years that provide
more and clearer protection for unpopular political speech, both govern-
ment and public efforts to silence expression based on perceived threats of
violence or social unrest have still surfaced since the abolitionists strug-
gled to assert their free speech rights.!¢3 The catalyst of efforts to sup-
press is often the presence of a threat to power and a heightened sense of
public fear based on a perceived threat to national security. Or, in the
words of First Amendment scholar Harry Kalven, “This problem comple-
ments the problem of a reflexive disorder. . . . Speech is seen as a stimulus
to undesirable action; censorship is seen as part of a strategy for control-
ling that action.”'®* When these conditions exist, like they did for Walker,
Garrison and Lundy, the relationship between government censorship
and asserting a First Amendment right to expression become more public
and contentious.

161Curtis, supra note 8, at 796.

102See id. at 866.

193For a good overview of significant First Amendment cases since 1907 see WILLIAM W.
VAN ALSTYNE, FIRST AMENDMENT CASES AND MATERIALS (2™ ed.) (1995).

19*KALVEN, supra note 3, at 119.
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For example, in the early and mid-twentieth Century the red scare of
Communism resulted in multiple convictions under the Espionage Act of
1917, the Smith Act of 1940 and a variety of state anti-criminalism syn-
dicate laws.!®> Courts convicted individuals and groups for the expression
of unpopular ideas that included advocating the use of violence as a nec-
essary means to promote political change. All of the cases that arose from
these episodes had significant free speech implications and reinforced the
idea that speech is a powerful force in a democratic society. The speech at
issue in these cases challenged government power and the existing politi-
cal or social order in the same way that Walker, Garrison and Lundy did
nearly a century earlier.

This same tension between political speech and threats of violence
exists today. Since September 11, 2001, the government and the public
have again shown a willingness to limit free expression under certain cir-
cumstances.!'®¢ For example, the USA PATRIOT Act, passed six weeks af-
ter the September 11 terrorist attacks, provided additional tools for the
government to combat terrorist activity.'¢” But the bill also gave the gov-
ernment broad latitude to prosecute and investigate people based solely
on their speech and associations with unpopular political groups.'®®
Other recently passed, as well as pending, legislation aimed at curbing
terrorism has broad free speech implications that run the risk of repeat-
ing history.1¢?

What can be learned from the controversy that surrounded Walker’s
Appeal? The stir the pamphlet caused hit at the heart of a significant polit-
ical question that Americans wrestled with in the mid- to late-1830s:

195See e.g., Abrams v. United States 250 U.S. 616 (1919); Debs v. United States, 249 ULS.
211 (1919); Frohwerk v. United States, 249 U.S. 204 (1919); Schenck v. United States 249
U.S. 47 (1919); Whitney v. California, 274 U.S. 357 (1927); Dennis v. United States, 341
U.S. 494 (1951).

166See Reynolds & Barnett, supra note 4, at 129-146.

167147 CONG. REC. S10990 (daily ed. October 25, 2001).

18See terrorism definitions in the USA PATRIOT Act of 2001, H. R. 3162, 107™ Cong.
Section 411 (a) (2001) (enacted). For a current and regularly updated list of pending and/or
recently passed legislation and other free speech-related actions and events since September
11, 2001, see the American Civil Liberties Union “Safe and Free” Web site at http://
www.aclu.org/SafeandFree.cfm?id=12942&c=207. According to the web site, “Hundreds
have been arrested for exercising their constitutionally protected freedoms; some have lost
their jobs or been suspended from school. Some government officials, including local police,
have gone to extraordinary lengths to squelch dissent wherever it has sprung up, drawing
on a breathtaking array of tactics—from censorship and surveillance to detention, denial of
due process and excessive force.”

199Homeland Security Act, H. R. 1158, 107" Cong. (2002) (enacted); Surveillance Over-
sight and Disclosure Act, H. R. 2429, 108" Cong. (2003); Domestic Security Enhancement
Act, Section-by-Section Analysis, Aug. 13, 2003, available at http://www .pbs.org/now/
politics/patriot2-hi.pdf.
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How much power does the government have to stop the criticism of the
legal institution of slavery? How much power should it have? In broad
First Amendment terms, how free is unpopular and potentially danger-
ous political speech? Although the question seems simple, it is “both the
most important and most difficult” of First Amendment issues to re
solve.170

Some of the value of studying history comes in improving the under-
standing of the relationship between the past and the present as well as
the potential relationship of the present and the future.'”! Understanding
the struggles of political dissenters like Walker, Garrison and Lundy can
strengthen both the legal and popular perceptions of the significant role
free speech plays in a democracy. The moral of this story for contempo-
rary times is that government efforts to silence “dangerous” speech in a
democracy should have the unintended consequence of strengthening a
society’s understanding of the fundamental power and value of free ex-
pression. Just as Garrison re-framed part of the slavery debate as one
that had as much to do with protecting the liberties of all Americans, po-
litical dissenters in 2003 are re-framing part of the combating terrorism
debate as a debate about protecting the civil liberties of all Americans, in-
cluding rights to free expression, in times of national crisis.

170See KALVEN, supra note 3, at 119.
171See MICHAEL KAMMEN, SELVAGES AND BIASES, THE FABRIC OF HISTORY IN AMERICAN
CULTURE 55 (1987).
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Introductory Comments
to Chapter 15

Constance Ledoux Book
Elon University

Cable franchising first peaked my interest as a doctoral student at the
University of Georgia. I was taking a Telecommunications Policy course
with Dr. William Lee, who had published an influential article in the
Vanderbilt Law Review, “Cable Franchising and the First Amendment.”
Professor Lee is an excellent writer, and in that article, as well as in oth-
ers, he persuasively argued that municipal regulation of cable TV
abridged the First Amendment rights of cable operators. Drawing com-
parisons between newspapers and cable TV, Professor Lee maintained
that in the same way newspaper editors selected stories and then placed
those stories in a news bin on a public sidewalk, a cable operator selected
networks for carriage and utilized the public right of way to lay cable to
the subscriber’s home. Blending quotes in his copy from zealous munici-
pal regulators who had little appreciation for First Amendment issues
made a compelling argument.

In class, I can recall feeling uncomfortable with the notion that a
newspaper editor and a cable TV operations manager could call on paral-
lel First Amendment protections. Having worked in and studied the
broadcast industry, cable TV’s largely monopolistic presence in American
cities felt more parallel to spectrum scarcity. With a finite amount of
spectrum available to those interested in broadcasting, not everyone who
desired access could have access. As a result of spectrum scarcity and the
pervasiveness of over-the-air broadcasting, the broadcast industry is ac-
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countable to the public interest as interpreted by the Federal Communica-
tions Commission (FCC). In the same way, cable companies have a con-
tract with cities, a franchise, to utilize the public right of way and are
accountable to the public interest as interpreted by municipalities.

My differences of opinion with Professor Lee led to lively class discus-
sions and made salient the difficult task of operationalizing notions of
public interest without interfering with the First Amendment rights of
the media.

When I finished that class, I decided to further pursue cable franchising
and the First Amendment as the topic of my dissertation, and I asked Dr.
Lee to chair my committee. I was specifically interested in how local
needs and interests (i.e., the public interest) were presented during cable
franchise renewals. Working in conjunction with the National League of
Cities and the National Association of Telecommunication Officers and
Advisors, I surveyed elected city officials and municipal employees to test
models of cable TV oversight and notions of public interest. Interestingly,
most city officials responsible for negotiating cable franchises reported
being unclear about what constitutes the public interest. As a result, the
cable TV industry is in the difficult position of negotiating more than
10,000 unique cable franchises. For an industry that has concentrated it-
self into a handful of companies, this task is especially cumbersome. So,
one might ask—Why can’t all the cities operate under one national fran-
chise?

In my mind, this would go against the fundamental essence of the pub-
lic interest. A national franchise would ignore the specific qualities of each
community. Local communities are unique, and each should have its own
relationship with cable TV to determine what the public interest is within
that community. A tangible power exists in local citizens being able to
“talk” to local media providers and have those “talks” result in responsive
representation as to how the media will function in that community.

This chapter discusses the tangible, social science of cable franchise ne-
gotiations, when cities use the federally sanctioned cable TV franchising
negotiation to create cable systems that respond to their community
needs. In a world where the public interest is difficult to articulate and
even more difficult to enforce, there is something meaningful about a
data collection process that creates a dialog about a local community’s
idea of public interest and how the cable company might serve those
needs.

After all, the audience is what makes the TV industry a profitable one.
A monopolistic cable industry complicates this model by disenfranchis-
ing the audience, as it becomes a given rather than something that has to
be competitively won. Cable TV's use of the public right of way empow-
ers the audience “to speak” in cable TV franchising negotiations.
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Since earning my doctoral degree, I have worked with cities assisting
in their needs and interests ascertainments during franchise renewal. The
First Amendment is a constant presence during these negotiations; the
First Amendment rights of community stakeholders desiring to speak
and the First Amendment rights of the owner of the distribution system.
Determining the appropriate balance is the tenuous part. During a fo-
cused discussion with cable franchising attorneys representing the major
cable companies, one attorney commented that cities and cable compa-
nies would never have amicable cable franchise negotiations because they
did not value the same things. The observation has resonated with me
over the years. Cable companies are accountable to shareholders and cit-
ies to constituents. Rather than debating the commonality, perhaps cable
franchising is an opportunity to embrace the difficult task of compro-
mise in an effort to bring the public interest to the table.

The following chapter illustrates four cases where community needs
were challenged by the cable company, and the data collection used to
support those needs came under the scrutiny of the court.
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Chapter 1 5

The People and the Cable Guy:
Federally Empowered Public
Interest Standards

Constance Ledoux Book

Attempts to define, quantify, and enforce notions of public interest have
pervaded the legal atmosphere of broadcast, cable, and satellite since their
invention. The Federal Communications Commission’s (FCC) immediate
past chairman, Michael Powell, struggled with the meaning of the words
since first taking office. He told a group of communications attorneys
shortly after he took office: “The night after I was sworn in, I waited for
a visit from the angel of the public interest. I waited all night, but she did
not come. And, in fact, five months into this job, I still have had no divine
awakening and no one has issued me my public interest crystal ball”
(Powell, 1998). Powell’s predecessor, Bill Kennard, conducted his own
year-long investigation into the public interest obligations of broadcast-
ers, just a few months after Vice President Al Gore’s public interest advi-
sory committee spent 18 months doing the same thing and failed to enact
or quantify public interest requirements. In short, the study of the public
interest has received significant attention as the government attempted to
determine how to make the concept more tangible and, perhaps more im-
portant, what concepts of public interest could be enforced and later up-
held in the courts. During the last 70 years, public interest has focused on
three areas: localism, children’s TV programming, and political broad-
casting (Sarver, 2004).

In this chapter, the legal arena of cable TV franchising is explored, spe-
cifically looking at how social science data have been and are utilized by
local franchising authorities (LFAs), typically municipalities, to define lo-
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cal needs and in turn the public interest. Four areas are discussed: the reg-
ulatory framework of cable TV’s presence in America (federal, state, and
local); the cable TV franchise renewal process and the criteria established
for nonrenewal, needs, and interests ascertainments; cases of nonre-
newal; and employment of the judicial handbook for social science data
to evaluate data collected for the purpose of cable franchise decision mak-
ing in the courts.

CABLE TV OVERSIGHT

Inherent in each of the previous attempts to define the public interest is an
assumption that it can be articulated in words and corporate behavior.
Krugman and Reid (1980) attempted to decipher the FCC’s definition of
public interest by conducting long interviews with staff at the FCC about
cable TV. The researchers believed that those who carry out policy related
to public interest would likely be the most able to define the concept. The
focus of the interviews was on cable TV public interest and policy. In the
late 1970s, cable TV was quickly becoming a cultural and commercial
force. The two researchers concluded that FCC policymakers took a pre-
ferred reactive approach to operationalizing the public interest as it dealt
with the new phenomenon of cable TV. As strategic business moves were
made by commercial entities, the FCC mediated and engaged public re-
sponse, creating the public interest.

One can consider the energy between these forces triangularly (see Fig.
15.1). The foundation of the triangle consists of commercial interests,
equally anchored by the FCC, and the decision making that bubbles to the
surface is the public interest. One colleague jokingly described the relation-
ship as the “holy trinity” of electronic media (Book, 2004).

Cable TV is a much-regulated phenomenon in the United States, regu-
lated at the local, state, and federal levels. Three localities declare them-
selves the home of the first cable system. So rather than choose, the
National Cable Television Association declares the “simultaneous” develop-
ment of cable TV in 1948 in Arkansas, Oregon, and Philadelphia. In all
three communities, community antenna television (CATV) was developed
because geographical conditions created poor terrestrial distribution of TV.
Using coaxial cable, entrepreneurs were able to collect TV signals at one
point (e.g., a hilltop) and then distribute, via cable, programming to local
homes. Local governments play the primary regulatory role because cable
TV utilizes the public right of way (PROW) to lay wires for the delivery of
TV programming. The PROW is the land that runs adjacent to the road, a
bridge so to speak, between public and privately owned property. Use of
the PROW allows cities to negotiate franchise agreements with the cable
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PUBLIC INTEREST

Business/Corporate FCC
Broadcast
Cable/Satellite
Consumer Electronics Industry
Content Producers
Wireless/Mobile/Personal

FIG. 15.1. The “Holy Trinity” of Broadcasting and Cable.

company. Franchise terms typically run 10 to 15 vears, forcing the cable
operator into a renewal process much more intimate than the federal gov-
ernment’s postcard renewal used with broadcasters. In nine states, local
cable TV franchises are negotiated by state agencies rather than individual
municipalities.! Today, more than 11,000 individual franchise agree-
ments are working to bring cable TV services to 67 million American
households (National Cable Television Association, 2004).

At the federal level, the FCC regulates cable TV because the courts de-
termined that cable TV provided services ancillary to broadcast TV. A fed-
eral regulatory relationship exists with cable—not because of any physi-
cal element like the broadcast spectrum, but because in the FCC’s
oversight of broadcasting the government is responsible for maintaining
a free, over-the-air distribution system. Cable TV has the potential to
threaten that system because consumers rely on cable TV’s retransmis-
sion of broadcast signals. The authority of the FCC to regulate cable TV
was upheld on this basis in 1968 by the Supreme Court in the United
States v. Southwestern Cable Co. (1968).

IThe states of Alaska, Connecticut, Delaware, Nevada, New Jersey, Rhode Island, and
Vermont regulate cable TV at the state public utility level. In Hawaii, regulation of cable TV
is the responsibility of the Department of Regulatory Agencies; and in Massachusetts, cable
TV oversight is conducted by an advisory board.
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During the development years of cable TV, the franchising process
was conducted on a case-by-case basis without systematic procedures.
As the cable industry went from a locally owned business structure in
the 1960s to powerful multiple system operators (MSO) in the 1980s,
the cable industry began to resist local franchising and complained to the
FCC about municipal franchising practices. In 1984, Congress responded
to those complaints and adopted what is now known as the Cable Act.
The Cable Act better defined regulatory procedures and placed primary
regulatory responsibility at the state and local levels. The Act was in-
tended to “establish franchise procedures and standards which encourage
the growth and development of cable systems and which assure that ca-
ble systems are responsive to the needs and interests of the local commu-
nity” (47 U.S.C. § 521).

Being responsive to local needs and interests required some type of
data gathering effort be used to create franchise agreements tailored to lo-
cal public interests. As a result, social science data become the frequent
basis for regulatory decisions.

THE CABLE FRANCHISE RENEWAL PROCESS

While the Cable Act of 1984 detailed a formal franchise renewal process,
a majority of the cable TV franchises in the United States are negotiated
using an informal process. This informal process was recognized in the
language of the Cable Act, but few guidelines or parameters for informal
renewal negotiations are discussed. The Cable Act does require that if a
franchise is negotiated informally, the local franchising authority (LFA)
must notify the public and provide an opportunity for the public to com-
ment on the new franchise before it is adopted (47 U.S.C. § 546(h)).
Formal negotiations are more expensive for LFA’s and the cable opera-
tor because the negotiations require adherence to the Federal Code of Reg-
ulations and mean the involvement of several attorneys. However, the
cable operator is deeply invested (as well as the LEA) in the franchise being
renewed, so both parties frequently begin an informal and formal process
simultaneously. In other words, if informal negotiations fail to create a
franchise contract both parties can accept, the formal process will be un-
derway and ultimately will end with a decision by a specified date.
The formal renewal process is initiated when either the cable operator
or the LFA submits a written notice to each other requesting the com-
mencement of formal renewal proceedings. Notification of the formal re-
newal must occur in the 30- to 36-month window before the franchise is
scheduled to expire. Most cable franchises today are negotiated for 10 to
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15 vyears, so written notice would occur in the 7th year of a 10-year
franchise or in the 12th year of a 15-year franchise.
The formal cable TV renewal process has four phases:

Phase I: The Cable Act directs the LFA to begin a process of identifying
community needs and interests related to cable TV services and review
the past performance of the cable operator. The “needs and interests” and
“past performance” ascertainment can be performed using a variety of
data gathering tools, including public hearings, telephone or written sur-
veys, focus groups, long interviews, and audits of the cable operator’s
past performance (47 U.S.C. § 546(a)). Consultants and attorneys fre-
quently assist cities with first-phase requirements, bringing to the table a
national perspective and comparative data. A detailed report outlining
and typically prioritizing cable-related needs and interests of the commu-
nity is produced using the collected data.

Phase 1I: When the ascertainment is complete and the report filed, the
LFA can issue a formal request for a renewal proposal to the cable opera-
tor. That request normally includes franchise requirements based on the
public interest obligations identified in the evidence gathered, such as cus-
tomer service provisions; TV facilities and equipment; public, educa-
tional, and government (PEG) channels; and network support (47 U.S.C.
§ 531, 544(b)). The cable company has a window of opportunity to re-
spond to the proposed franchise requirements.

Phase 1II: ' When the LFA receives the cable operator’s response, it has 4
months to make a decision to either renew or issue a preliminary denial
of renewal. During this 4-month period, more than likely, the LFA will
try to negotiate with the cable company to create a successful franchise
agreement—one that meets the identified public interest requirements to
some degree to avoid Phase IV, an administrative hearing. The length of a
franchise term can frequently be a significant bartering tool. The major-
ity of franchise agreements and communities are typically between 10
and 15 years (Head et al., 2001).

Phase IV: If the LFA chooses not to renew the cable franchise and no
compromise seems forthcoming, the cable company can require that the
LFA begin an administrative hearing before making a final decision (47
U.S.C. § 546(c)(1)). During this window, the cable operator typically in-
troduces evidence that challenges the LFA’s data gathering process and
subsequent public interest requirements.

The purpose of the administrative proceeding is to determine whether:

o the cable operator has complied with the material terms of the exist-
ing cable franchise and applicable law;
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o the quality of the cable operator’s service has been reasonable in light
of community needs;?

o the cable operator has the financial, legal, and technical ability to
provide services;

o the proposal is reasonable to meet the future cable-related commu-
nity needs and interests identified during the ascertainment, taking
into account the cost of meeting such needs and interests.

The local franchising authority can deny a cable operator’s request for
renewal if it finds that the operator is not compliant in any one of the
four areas. When the administrative proceeding is completed, the cable
operator must be notified of the LFA’s decision in writing and the reasons
for denial if that is the determination (47 U.S.C. § 546(c)(3)).

The cable operator can appeal the LFA’s decision in federal or state
courts within 120 days after receiving notice of the decision. The review-
ing court can grant “appropriate relief” from the LFA’s decision if the
court finds that the LFA failed to comply with the procedural require-
ments of the Cable Acts (1984, 1992) or the cable operator demonstrated
that the data collected and used by the LFA were not supported by a pre-
ponderance of the evidence (47 U.S.C. §§ 546(e)(1), 555). When the data
are challenged, the use of social science research practices as a way to de-
fine local public interest obligations for cable TV operators is often ques-
tioned too.

THE CABLE TV NEEDS AND INTERESTS
ASCERTAINMENT

Inherent in conducting a needs and interests ascertainment to identify lo-
cal needs is that not all communities are the same. Notions of localism as
a measuring stick for the public interest are bedrocks of terrestrial broad-
casting and cable, and they set broadcasting and cable apart from satellite
TV competitors. For example, cable subscribers in Dayton, Ohio, receive
six local access channels as part of their basic cable package. Two of the
channels are operated by a nonprofit public access corporation, Dayton
Access Television (DATV). Farther south in Virginia Beach, one of the
largest cable systems in the United States, three access TV channels are
available in the basic cable package dedicated to education and govern-
ment programming, but the city has not had a grassroots movement to
provide public access programming. Adjacent to Virginia Beach is Nor-

*This implies that it is incumbent on the cable operator to have an understanding of
community needs and interests throughout the course of the franchise.
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folk, Virginia, where local leaders have decided city council meetings will
not be shown on the cable system. In Greensboro, North Carolina, the ed-
ucational access channel is used to cablecast the school lunch menu and
job openings, and the government access channel programs traffic cam-
eras from four major intersections during the morning. Each community
is different, and these differences are readily apparent in the local access
TV programming provided on the cable system.

When the federal government codified the cable TV needs and interests
ascertainment as a key component of Phase I of franchise renewal in the
Cable Act of 1984,° it was already familiar with ascertainments as part of
license renewal processes from its oversight of broadcasting.

In the late 1950s, the FCC was concerned that local broadcasters were
simply conduits for lackluster network programming and were not uti-
lizing licensed spectrum (or millions of dollars in profits) to provide the
local programming desired in the individual communities served and as a
result not operating in the public interest. In an effort to improve the
quality of local broadcast programming, the FCC passed a new policy
that found, “In fulfillment of his obligation the broadcaster should con-
sider the tastes, needs and desires of the public he is licensed to serve in de-
veloping his programming and should exercise conscientious efforts not
only to ascertain them, but also to carry them out as well as he reason-
ably can” (Federal Communications Commission, 1960, p. 28). Fourteen
categories of programming (see Table 15.1) were identified as “major ele-
ments usually necessary to the public interest” and included showcasing
local talent, local sports, local news, local weather, and agricultural news
(Federal Communications Commission, 1960, p. 29).

In the years following the 1960 Statement, the broadcast industry be-
gan the practice of utilizing professional consultants to aid in gathering
local data. Using focus groups and surveys, consultants assisted broad-
casters in developing more responsive programming and offered proof to
the FCC that local public interest was being served (Allen, 1996).

In the 1980s, just as broadcasting was being deregulated under the
leadership of President Ronald Reagan and the required community ascer-
tainment no longer enforced, Congress took a much different stance with
cable TV and required a local needs assessment. When conducting local
cable TV ascertainments, selected municipal employees are typically as-
signed the task of coordinating participation from local stakeholders,
such as operators of access TV channels, business leaders, the educational

JCongress would also pass cable legislation in 1992, the Cable Television Competition
and Consumer Protection Act. Although the new legislation did not alter the process out-
lined in the Cable Act of 1984, it did enhance the LFA’s ability to temporarily regulate cable
rates and enforce more stringent customer service standards.
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TABLE 15.1
FCC’s 1960 Programming Policy Statement
Fourteen “Major Elements Usually Necessary to the Public Interest”

. Opportunity for local self-expression.
. Development and use of local talent.
. Programs for children.

. Religious programs.

. Educational programs.

. Public affairs programs.

. Editorialization by licensees.

. Political broadcasts.

. Agricultural programs.

. News programs.

. Weather and market services.

. Sports programs.

. Service to minority groups.

. Entertainment programming.

N OU W N
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community, city employees, and the general public. Data gathering ef-
forts frequently include qualitative and quantitative measures. Sue
Buske, president and founder of the cable TV consulting company, the
Buske Group, has conducted several ascertainments. She describes the
process as several months of fact finding that lead to the establishment of
franchise renewal goals (Buske, 2004). Using the data collected during
the ascertainment process, the Buske Group has successfully assisted cit-
ies in negotiating cable franchises that required the cable operator to build
a broadband network for local schools, to make funds available to local
nonprofits for video and audio equipment to support local access TV, and
to establish customer service standards that if not met by the operator
can lead to fines.

DENIAL OF CABLE TV FRANCHISE RENEWAL

During franchise renewal proceedings, the cable operator remains in a
better negotiating position than the LFA simply because of the corporate,
multiple system operating structure of the cable industry. For example,
the city of San Jose, California, is attempting to resolve a franchise re-
newal dispute with Comcast. The city’s cable TV needs and interest ascer-
tainment, conducted using focus groups and surveys, found significant
local interest in a community access TV studio (accessible to students and
nonprofit groups) and a fiber optic network that would move video and
data between government buildings and schools (Bazeleyc, 2003). As
part of the cable franchise renewal, San Jose officials would like Comcast
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to help support capital costs with the establishment of these services.
Comcast, using its staff of corporate attorneys, is fighting the require-
ment. The Comcast attorneys are working on several franchise renewal
projects, including neighboring San Mateo County, California. Because
Comcast has an understanding of the provisions it has made in each of its
separate franchises, it has a better snapshot of the breadth and scope of
cable franchises nationwide. Inherently, this puts Comcast in a better ne-
gotiating position than the city of San Jose with primarily an under-
standing of what its city needs and wants.

Little case precedence exists in the denial of cable TV franchises based
on the data gathered under the ascertainment umbrella. Only a few cities
can afford to fight the seemingly unlimited resources of the powerful ca-
ble TV industry. Bunnie Reidel, executive director of the Alliance for
Community Media in Washington, is watching the San Jose case closely:
“We want legal precedence on it, obviously. It’s only places like San Jose
[reference to legal funding] that can stand up to Comcast” (Bazeleyc,
2003, p. C1). Four cable cases challenging the validity of local decisions
merit discussion.

Morganton, North Carolina

Cable TV service in Morganton, North Carolina, made headlines when
the city decided to deny TCI’s franchise in 1985 on the basis that the cable
company had failed to meet local needs and interests. As a result, the city
desired to construct its own cable system. TCI sued in federal district
court in Madison Cablevision v. City of Morganton (1989) on the grounds
that the city of Morganton’s decision violated the cable company’s First
and Fourteenth Amendment rights (Thompson, 1991b). The court found
that the cable franchising process did impose some acceptable limits on a
cable operator’s First Amendment rights. TCI lost an appeal of the deci-
sion, but the court gave little reason behind its decision in its one-
paragraph ruling (Thompson, 1992a).

TCI decided to invest in collecting enough local signatures to bring the
renewal decision to a public referendum, barring Morganton from con-
structing its own cable system. Two thousand signatures were collected,
and TCI hired a political consultant to advance a campaign before the
election, “Citizens Opposed to City-Owned Cable.” Lobbying was aggres-
sive on both sides of the issue. Ultimately, the voters decided not to renew
TCI’s cable franchise and that the city should be allowed to construct its
own cable system.

TCI continued to advance its First Amendment argument to the Su-
preme Court, but its petition for review was denied (Thompson, 1992b).
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Rolla, Missouri

In Rolla Cable System v. City of Rolla (1991), the court upheld the city of
Rolla’s decision not to renew the cable franchise when the consultants
hired by the city found that the cable operator’s technical staff was not
competent to run the cable system. An engineer and building inspector
testified that grounding work to bring the cable system in compliance
with the 1987 National Electric Code was done improperly, and the cable
operator had not used standard system design procedures when concep-
tually creating the system. The nonrenewal came after 11 years of com-
plaints regarding signal quality—specifically, poor reception of the cable
system’s retransmission of over-the-air networks (Thomson, 1991a).

Sturgis, Kentucky

Several residents in the small town of Sturgis, Kentucky (population
2,184), participated in public hearings in 1995 when the local cable pro-
vider, Union CATV, came up for franchise renewal. The evidence gath-
ered using long interviews and focused discussions included future
needs related to the wiring of an elementary school to receive cable TV
and allowing subscribers the ability to use their VCRs to modulate the
cable signal as an additional cable outlet in the home. Residents also
asked for a payment drop facility and the provision of news and
weather in the basic cable service tier. The city determined that a 5-year
franchise was appropriate, although the cable operator was requesting
a 20-year franchise term.

The city’s denial of renewal was upheld in Union CATV, Inc v. City of
Sturgis, Kentucky (1997). The court found that the city of Sturgis’ cable
TV needs assessment demonstrated a “preponderance of evidence” for
nonrenewal. Cities celebrated the decision as affirmation of the needs and
interests ascertainment process, and cable operators became concerned
that the door had been opened for a host of unreasonable demands by cit-
ies. However, 1 year later, the U.S. Court of Appeals for the 6th Circuit,
while upholding the decision of the lower court, rejected language in the
decision that would have blocked any judicial review of a franchising au-
thority’s judgment as to a community’s cable-related needs and interest.
Allowing the cable company to challenge the city’s data during a judicial
review ensured cable operators that unsubstantiated demands could be
rejected during franchise negotiations. The judicial review in turn re-
quires the city to be certain of the reliability and validity of its data gath-
ering efforts (Lloyd, 1997).
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Brunswick and Brunswick Hills Township, Ohio

The most significant case to challenge social science data collected and
utilized during cable TV franchising is Cablevision of the Midwest, Inc. v.
City of Brunswick (2000). The city of Brunswick and Brunswick Hills
Township, both located in Northern Ohio, had about 10,000 cable sub-
scribers in 1994. The city and township worked together on franchise ne-
gotiations. Cablevision owned the Brunswick systems, and the renewal
process began with a formal request by Cablevision in January 1994. Six
months later, the city contracted with the consulting firm, The Buske
Group, to conduct the local community needs and interests analysis. Ad
Hoc Advisory Committee of Brunswick community leaders assisted the
consultant and city staff.

Over the course of the next 18 months, the Buske Group conducted the
following assessment activities to complete the needs and interests ascer-
tainment:

1. conducted a technical/engineering review of the cable system,
physically inspecting the current condition of the cable plant and
how well the system had been maintained;

2.. conducted a financial review of Cablevision to determine the com-
pany’s financial performance in the Brunswick franchise area and
whether the appropriate franchise fee payments had been made;

3. conducted six focus groups with community stakeholders to iden-
tify community cable-related needs and interests;

4. conducted written surveys among representatives of community
groups, organizations, institutions, and government agencies to
identify community cable-related needs and interests;

5. conducted a written survey to determine current institutional net-
work uses and identify future cable-related needs and interest spe-
cific to telecommunications;

6. analyzed materials and documentation provided by local schools,
local government agencies, nonprofit community organizations,
and the local libraries;

7. conducted an audit of the availability and quality of current public,
educational and governmental (“PEG”) access equipment, facilities,
and services;

8. and reviewed testimony and documents submitted during public
hearings.

Once information was gathered, the Buske Group submitted four sep-
arate reports to the city: a Cablevision Franchise Compliance Review pre-
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liminary report, a Financial Performance and Franchise Fee Report, a ca-
ble system technical audit, and a preliminary report on Ascertainment
and Recommendations Regarding Public, Educational, and Governmental
Access for Brunswick, Ohio.

On two occasions, the reports were presented during public hearings
where the public could comment on the findings. In addition to present-
ing current needs and interests in the report filed with the City, the Buske
Group, during long interviews, focus groups, and onsite visits, found
that the cable operator was not compliant with the existing franchise
agreement in the following areas:

o Cablevision failed to provide a production facility to be used for pub-
lic access and local programming origination purposes located in
Brunswick as required by the franchise;

o Cablevision refused to provide a separate channel for public access as
required by the franchise (a shared public/local origination channel
has been provided instead);

o Cablevision failed to provide 20 hours per week of locally produced
programming as required by the franchise;

» Cablevision failed to provide and maintain the system so that it is
two-way activated (i.e., capable of sending a signal from the cable
system headquarters to subscriber and back from subscriber to cable
system headquarters) as required by the franchise; and

o Cablevision failed to make a local access production specialist avail-
able in Brunswick as required by the franchise.

In September 1996, the city of Brunswick adopted a resolution to ac-
cept the findings in the Buske Group’s Franchise Compliance Report that
Cablevision was not in compliance with the cable franchise agreement
and directed Cablevision to provide a detailed plan of action to address the
areas of noncompliance within 30 days of the adoption of the Resolution.
The cable operator was late filing a response and, when the response
came, it was painfully inadequate. In two pages, the cable operator ar-
gued that, because it had purchased the cable system from another oper-
ator during the course of the previous franchise, the city had waived its
rights to enforce the provisions of that franchise. Cablevision did not pro-
duce any documentation to support its position. The city decided to take
further action.

After several attempts to work with the cable operator, the city and
township decided that their efforts were not going to result in a produc-
tive cable franchise agreement and decided to preliminarily deny the cable
operator’s renewal proposal. Under the procedural process outlined in the
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Cable Act of 1984, an administrative hearing was held. During this hear-
ing, the data collected in Brunswick was challenged. Sue Buske (2004) re-
called the administrative hearing as “an intense four days of cross exami-
nation by the cable operator’s attorneys” where the procedures of data
collection were dissected for the hearing examiner, a locally retired judge.
Under questioning, the attorneys for the cable operator argued that the
focus groups and interviews conducted were partial to the consultant’s
bias and did not reflect the community needs and interests.

Other than requiring notice be given and opportunity for participa-
tion, the Cable Act does not detail how community needs and interests
should be conducted, but instead requires only that the renewal process
be orderly and fair (47 U.S.C. §§ 601(5)).

To challenge the cable operator’s argument that the Buske Group’s as-
certainment process was biased, a professor from the University of Mich-
igan was hired to serve as a validity check on the process. He employed
the standards published by The Federal Judicial Center in a Reference Man-
ual on Scientific Evidence (Federal Judicial Center, 2000). The Manual was
written to assist judges in managing evidence presented in court, primar-
ily in cases involving issues of science or technology. Although the Man-
ual contains a specific chapter on survey research, it does not include
evaluation of data collected in focus groups, and perhaps this made them
the most vulnerable data in the Brunswick needs assessment. However,
the Manual does take into consideration other forms of qualitative data
collection, such as expert testimony. The focus group data did nonethe-
less become a focal point for the cable operator’s attorneys.

Brunswick demonstrated that the focus group methodology was the
appropriate choice when ascertaining future community cable-related
needs and interests. By focusing on local stakeholders, decision makers,
local persons with businesses and services linked to technology, and the
Brunswick PEG access community, Brunswick gained important infor-
mation concerning community needs and interests. The outside auditor
found that the Buske Group’s assessment was creative, valid, and in
keeping with standard practices of qualitative research.

To challenge the Buske Group’s findings, the cable operator submitted
data it collected using a telephone survey of cable subscribers. The auditor
did find that the cable operator’s data were not in compliance with the
standards set forth in the Reference Manual on Scientific Evidence. For ex-
ample, the Reference Manual makes clear the need for adequate survey
documentation stating, “instructions [provided to interviewers] should
be made available to the opposing party and to the trier of fact.” The
Manual also states that a survey report should contain “copies of inter-
viewer instructions, validation results and codebooks” and “copies of all
questionnaires should be made available upon request so that the oppos-
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ing party may have an opportunity to evaluate the raw data” (Federal
Judicial Center, 2000, pp. 264, 272). The cable company never provided
these documents.

The hearing examiner, however, continued to be critical of the city’s
use of focus group data and found in favor of renewal of the cable fran-
chise as proposed by the cable company. The city disagreed and chose to
reject the hearing examiner’s findings and proceed with the denial of the
franchise. The cable company challenged on the grounds that the hearing
examiner’s decision should be upheld, but lost that argument on appeal.
The city of Brunswick’s denial of franchise renewal based on its data
gathering efforts has created a strong affirmation of the ascertainment
process’ ability to determine public interest obligations that sustain the
test of judicial review (Cablevision of the Midwest, Inc. v. City of Brunswick,
2000).

GOING FORWARD

Attempting to create tangible measures surrounding notions of the public
interest is not a simple task, but an important one if policymakers in the
United States want to create media systems responsive to the communi-
ties they service. The process of defining local public interest is inherently
an intimate process. One can appreciate why large media structures
would find the process burdensome and at odds with their own national,
streamlined corporate behavior. However, media consumption is a local
phenomenon supported with local dollars, and each community is differ-
ent. For the United States to maintain a media culture responsive to the
individual community’s needs, data gathering at the local level has to be
conducted.

The local needs and interests ascertainment process is not without its
flaws. For example, in 1997 in Jackson, Mississippi, the city council
voted 4 to 3 not to renew Time Warner’s cable franchise. Shortly after
the vote, Time Warner received a call from a local car dealership owner
saying that if the cable company paid $150,000, he was sure he could get
the vote to go in their favor. Time Warner contacted the FBI and, after an
undercover operation was completed, one of the local city councilmen
was found guilty of conspiring to bribe the cable company in exchange
for his vote and influence to approve the cable franchise (United States v.
Williams, 2001).

Adding systematic processes to the cable TV needs and interests ascer-
tainment helps to ensure that local biases are not included in the determi-
nation of the public interest, but in fact that the totality of the public’s
opinion is on the table. Although not a perfect system, the opportunity
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for judicial review does help create more opportunity to have the data
challenged and discussed.

The Federal Judicial Center’s Reference Manual on Scientific Evidence and
other similar tools developed by the legal system are valuable in that they
provide a common measuring stick for researchers engaged in data col-
lection. These standards of practice also provide reassurance to hearing
examiners, judges, and attorneys when relying on the data to uphold
what can be costly and difficult decision making.

The FCC has been largely unsuccessful in attempts to define public in-
terest. Even the 1960 policymaking that led to the categories of program-
ming presented in Table 15.1 were problematic in that it created a menu
of programming. No one could say for certain that the programming
categories offered were inherently good for all communities, not without
engaging in some type of local ascertainment. Rather than attempting to
define the public interest, perhaps the FCC’s efforts should be in defining
standards and practices for local needs assessments that in turn help to
partially define the public interest. Such an effort would recognize the
impossibility of a federal agency being able to create such important local
definitions, as well as help codify the important role social science can
have in the complex media puzzle of the public interest.
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Class action lawsuits are widely used to adjudicate similar claims made
by a defined group of plaintiffs against a common defendant or group of
defendants. As a procedural mechanism, the class action device allows lit-
igation of such claims in a single court proceeding. The device was devel-
oped to facilitate judicial economy and efficiency in handling groups of
similar claims as opposed to requiring a separate lawsuit for each individ-
ual claim.

The class action mechanism clearly facilitates judicial economy and effi-
ciency. However, these systemic policy grounds may not be used by courts
to override constitutional due process rights of individual class members.
Provisions in the Fifth Amendment of the U.S. Constitution generally pro-
hibit government from depriving individuals of “life, liberty, or property
without due process of law.” Typically, due process issues arise in class ac-
tion proceedings because a portion of the class—the absentees—are not
named as parties and usually have no knowledge of the lawsuit or their le-
gal rights and obligations in the litigation being conducted on their behalf
(see Conte & Newberg, 2002, §8:1, p. 163). In most class actions, absentees
have rights to be notified and to exclude themselves from the litigation,
and these rights are grounded in due process requirements.

Often absentee class members are provided individual notice by tar-
geted, direct mail when their names and addresses are known. In addi-
tion, mass media advertising is often used to supplement direct mail
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campaigns and, more important, to reach absentees who cannot be
identified through reasonable efforts for purposes of individual notice
(see Conte & Newberg 2002, §8.34, p. 270). Class action notice plans
utilizing mass media advertising typically include an array of media ve-
hicles across various media categories, including newspapers, maga-
zines, TV, radio, and, recently, the Internet. For instance, in a national
class action filed on behalf of Vietnam veterans who were exposed to the
chemical defoliant known as “Agent Orange,” an array of national print
and broadcast media were utilized in addition to direct mail to provide
notice to absentee class members (In re “Agent Orange” Product Liability
Litigation, 1983).

Issues surrounding the use of mass media advertising to provide legal
notice in class actions have been largely ignored by mass communication
scholars. However, with billions of dollars of claims being litigated each
year in class action proceedings and with courts frequently ordering no-
tice plans that include mass media advertising campaigns with multimil-
lion dollar media schedules, the topic is worthy of exploration by mass
communication scholars who can provide unique insights to legal pro-
fessionals and scholars. Specifically, for instance, advertising media plan-
ning theories, methods, and data can be utilized to create class action no-
tice plans that effectively and efficiently reach a sufficiently substantial
percentage of absentee class members to meet the requirements of consti-
tutional due process and court rules that govern class action proceedings
in state and federal courts.

This chapter focuses on class actions brought under subdivision (b)(3)
of Federal Rule of Civil Procedure 23 (“Rule 23”), which is the most com-
mon form of class action and the most likely to be used for large con-
sumer class actions seeking primarily monetary damages. Created in
19606, this form of class action allows a class of plaintiffs to recover dam-
ages from one or more common defendants who cause similar harm to
class members. Subdivision (b)(3) was added to Rule 23 to cover situa-
tions such as a fraudulent scheme that causes similar damages to many
individuals (1966 Advisory Committee’s Note). As studied and reported by
Hoefges (1998), the types of class actions recently certified by courts un-
der subdivision (b)(3) have expanded beyond the category of fraud cases
(Wright, Miller, & Kane, 2005, §§1781-1783).

Over the years, courts have used Rule 23(b)(3) to certify classes in
product liability, securities fraud, antitrust, and Federal Truth-in-
Lending cases, among others (American Bar Association, 1976). In one of
the most widely publicized class actions filed under Rule 23(b)(3), the
U.S. Court of Appeals, Second Circuit, ultimately approved a $180 mil-
lion settlement reached on behalf of nearly 250,000 Vietnam veterans ex-
posed to Agent Orange (In re Agent Orange, 1987). In 1998, however, the
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Supreme Court overruled the certification of a sprawling class action filed
on behalf of millions of individuals who had been exposed to asbestos be-
cause their claims were too diverse and dissimilar to be handled in class
action proceedings (Amchem Products, Inc. v. Windsor, 1997; Wright,
Miller, & Kane, 2005, §1783 for general discussion of mass tort cases un-
der Rule 23(b)(3)).

To certify a class action under subdivision (b)(3) of Rule 23, the presid-
ing court must make two general findings. First, this subdivision re-
quires that there exist “questions of law or fact [that are] common to the
members of the class [and] predominate over any questions affecting
only individual members.” Second, Rule 23(b)(3) requires that, in any
given case, the class action mechanism must be “superior to other avail-
able methods for the fair and efficient adjudication of the controversy.”
Clearly, these requirements seek to balance the rights of individuals to
pursue their claims with the interests of judicial economy and efficiency
in handling similar claims collectively.

The chapter uses legal research methods to identify the constitutional
and procedural role of mass media advertising in class action notice
plans. The purpose is to demonstrate how legal research can identify an
issue for further exploration and explication with mass communication
research. Then we further explain how advertising media planning theo-
ries, procedures, and methods can be used to evaluate class action notice
plans that utilize mass media advertising. We then demonstrate the ap-
plication of these theories, procedures, and methods using typical data
used by professional media planners. For purposes of simplicity and clar-
ity, the demonstration uses a sample schedule of national print vehicles
that courts have utilized routinely for publication of class action notices.
This chapter follows up on a similar and more detailed study published
by Hoefges and Lancaster (2000), which analyzed an actual mass media
notice plan used in a federal class action, and a subsequent study con-
ducted by Hoefges and Hoy (2002) that content-analyzed a sample of
class action notices for consumer readability.

As mentioned, the issues explored in this chapter have constitutional
ramifications for courts that utilize mass media advertising to provide le-
gal notice in class action litigation. In such cases, meeting due process re-
quirements often hinges on the effectiveness of the notice plan in terms of
reaching a sufficient percentage of the absentee class members. The chap-
ter concludes that advertising media planning methods can help courts
ensure that absentee class members are adequately notified with effective
media plans, and that the due process rights of absentee class members
have been preserved in the process. Courts that utilize constitutionally
and procedurally inadequate notice plans compromise the integrity of
class action judgments by leaving them subject to subsequent invalida-
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tion in court challenges filed by absentee class members who claim they
were never legally notified (Conte & Newberg, 2002, §§8:25-8:30).
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dtilizing Mass Media Advertising
for Legal Notice in Class Action
Lawsuits

Michael Hoefges
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Although this chapter focuses on class actions filed under the federal class
action rule, it bears mention here that most states also have procedural
court rules that govern class actions in state courts. However, the focus
on the federal rule is justified here for two reasons. First, federal constitu-
tional requirements that govern class action procedures—including no-
tice plans—apply equally to class actions filed in both federal and state
courts. Second, many state class action rules are patterned after the fed-
eral rule (Florida Rule of Civil Procedure 1220, 2004). Thus, the constitu-
tional and procedural requirements of the federal rule, along with the
various federal court opinions that interpret these requirements, are in-
structive in class actions governed by federal and state procedural rules.
Specifically, the requirements of constitutional due process are important
to the conduct of all class actions whether conducted under state or fed-
eral courts rules.

CONSTITUTIONAL SIGNIFICANCE OF NOTICE
IN RULE 23(b)(3) CLASS ACTIONS

Under Rule 23, courts must give notice to class members in subdivision
(b)(3) cases along with a subsequent opportunity to opt out from the
class proceedings (Federal Rule of Civil Procedure 23(3)(2)). As described
by Yeazell (1987), notice and the right to opt out give class members the
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“chance to vote with their feet by withdrawing from the class” (p. 248).
Class members who fail to exclude themselves—or opt out—before a
deadline set by the court must abide by any judgment rendered in the
case, whether favorable to them or not (Federal Rule of Civil Procedure
23(c)(2)).

Arguably, for the opt out right to be meaningful, absentee class mem-
bers need to be notified about the litigation and advised of the class de-
scription, claims being made, existence of the right to opt out, ramifica-
tions of failing to opt out, and opt-out deadline (see e.g., Wright, Miller,
& Kane, 2005, §1786, p. 188). In addition to complying with Rule 2.3, the
requirements of notice and the right to opt out are grounded in constitu-
tional due process and must be met before absentee class members in Rule
23(b)(3) cases can be constitutionally bound by a class judgment
(Wright, Miller, & Kane, 2005, §1786, p. 189).

The notice and opt-out requirements for subdivision (b)(3) class ac-
tions were added to Rule 23 when it was substantially amended in 1966
(1966 Advisory Committee’s Note). The federal advisory committee that
drafted the amendments concluded that notice and the right to opt out
were necessary to meet constitutional due process requirements (1966
Advisory Committee’s Note, 1966; see also Conte & Newberg, 2002, §8:4).
As grounds, the advisory committee relied on two Supreme Court opin-
ions—Hansberry v. Lee (1940) and Mullane v. Central Hanover Bank & Trust
(1950; 1966 Advisory Committee’s Note, 1966).

In Hansberry v. Lee (1940), the Supreme Court held generally that class
litigation must be conducted fairly as to the rights of absentee claimants.
The Hansberry Court concluded that due process requires the named par-
ties in class litigation have a duty to “fairly represent” the “common in-
terests” of absentee claimants. To satisfy due process requirements, the
Hansberry Court concluded, class proceedings must “insure full and fair
consideration” of these common interests (p. 43). Thus, the Hansberry
opinion is important for establishing general due process requirements
that require courts to consider and protect the rights of absentee claim-
ants in the face of the individual interests of the named parties as well as
systemic concerns of judicial economy and efficiency (Gray, 1975).

Ten years after deciding Hansberry, the Supreme Court addressed the
issue of what constitutes constitutionally adequate notice to absentee
claimants in group litigation proceedings such as class actions. In
Mullane (1950), the Supreme Court held that legal notice by newspaper
publication is not a constitutional substitute for individual notice to
claimants whose names and addresses are known. In that case, a state
banking statute allowed for final judicial settlement of trust accounts
that was binding on all beneficiaries. The statute only required prejudg-
ment notice to potential beneficiaries by newspaper publication. The Su-
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preme Court held that such publication notice violated the due process
rights of the potential beneficiaries who are known and can be reached in-
dividually with notice.

In addressing the notice issue, the Mullane Court wrote:

It would be idle to pretend that publication alone . . . is a reliable means of
acquainting interested parties of the fact that their rights are before the
courts. . . . Chance alone brings to the attention of even a local resident an ad-
vertisement in small type inserted in the back pages of a newspaper, and if he
makes his home outside the area of a newspaper’s normal circulation the odds
that the information will never reach him are large indeed. (p. 315; italics
added)

However, the Mullane Court explained, publication can be a suffi-
ciently constitutional means of providing legal notice depending on the
“practicalities and peculiarities” of a particular case (p. 314). On this
point, the opinion says:

This Court has not hesitated to approve of resort to publication as a custom-
ary substitute . . . where it is not reasonably possible or practicable to give
more adequate warning. Thus it has been recognized that, in the case of per-
sons missing or unknown, employment of an indirect and even a probably futile
means of notification is all that the situation permits and creates no constitu-
tional bar to a final decree foreclosing their rights. (p. 317; italics added)

In light of this somewhat ambivalent endorsement of legal notice by
publication, the Mullane Court provided additional guidance for courts
considering publication notice plans in class litigation contexts. The
Mullane Court wrote that such plans must be “reasonably calculated in
all circumstances to apprise interested parties of the pendency of the ac-
tion and afford them an opportunity to present their objections,” which
requires more than a “mere gesture” (p. 317).

Taken together, the Hansberry and Mullane decisions indicate that ab-
sentee class members must be treated fairly in class action litigation and
are entitled to individual notice if they are reasonably identifiable under
constitutional due process principles. In addition, the Mullane decision
stands for the proposition that publication notice can be a sufficiently
constitutional means of notifying unidentifiable absentee class members
so long as the notice plan is “reasonably calculated” to apprise them of
their rights and the proceedings present an opportunity for them to
present objections. However, after Mullane, the “reasonably calculated”
standard remained vague and has not been further clarified by the
Court. In addition, what is not clear from either of these decisions are
the constitutional standards for determining whether a publication no-
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tice plan in class action litigation complies with constitutional due proc-
ess requirements or the notice requirements that were added to Rule 23
after the Supreme Court’s decisions in Hansberry and Mullane. In this
light, the next section looks more specifically at the mandatory notice
provisions of Rule 23.

MANDATORY NOTICE IN RULE 23(b)(3)
CLASS ACTIONS

Rule 23 includes mandatory notice provisions that apply to subdivision
(b)(3) class actions. Under these provisions, courts must notify absentee
class members at two junctures in the case. First, prior to class certifica-
tion, courts must notify absentees about the existence of the case and their
legal rights and responsibilities in the litigation (“certification notice”) (Fed-
eral Rule of Civil Procedure 23(c)(2)). Second, courts must notify all class
members before approving any agreement by the named parties to settle
claims made in the case (“settlement notice”) (Federal Rule of Civil Proce-
dure. 23(e)(1)(B)). In cases where the named parties have reached a settle-
ment before the case is filed or certified (“settlement classes”), courts often
combine certification and settlement notice into a single round of notice to
absentees (“combination” or “simultaneous” notice).

A current class action practice guide describes the use of publication
notice plans in federal class actions as varying “from largely perfunc-
tory legal notices to aggressive advertising campaigns involving televi-
sion and radio spots, full-scale newspaper advertising, and posting no-
tice on products involved in the lawsuit” (Rossman & Edelman, 2002, p.
136). In Rule 23(b)(3) class actions, federal courts have utilized an array
of media including print media such as newspapers, magazines, and
trade publications, as well as broadcast media such as radio and TV (see
Conte & Newberg, 2002, §8:24; Wright, Miller, & Kane, 2005, §8:38).
Commentators have described and even advocated using the Internet,
including Web sites and electronic mail, for purposes of delivering no-
tice to class members (Fischer, 1996; Ginsberg, 2003; Mingus, 1999;
Rossman & Edelman, 2002). This section looks at when and under what
circumstance courts may appropriately utilize publication notice in
subdivision (b)(3) class actions.

Certification Notice

Under Rule 23, judges in subdivision (b)(3) class actions are required to
notify absentee class members using the “best notice practicable under
the circumstances, including individual notice to all members who can be
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identified through reasonable effort” (Rule 23(c)(2)). Until legally suffi-
cient notice occurs, the absentees are merely considered “passive benefi-
ciaries” with no legal obligation to take any affirmative action with re-
gard to the litigation (see Bedel v. Thompson, 1992). More important, as
mentioned, legally sufficient notice and an opportunity to opt out of the
class are constitutional prerequisites to binding absentee class members
with a judgment in subdivision (b)(3) cases (Wright, Miller, & Kane,
2005, §1786; Federal Judicial Center, 2004).

There are two important legal considerations in designing and evaluat-
ing a certification notice plan in a 23(b)(3) class action. First, the content
of the notice must adequately inform class members of their relevant
rights and responsibilities. Second, known and reasonably identifiable
class members must be notified individually by direct mail for instance,
and unidentifiable class members must be notified by some other means
such as mass media publication. Summarizing these two general consid-
erations, one federal court wrote that a class action notice plan first must
“convey its message in a meaningful way” and second “must . . . reach
the affected parties” (In re Domestic Air Transportation Antitrust Litigation,
1992, p. 553; see also Wright, Miller, & Kane, 2005, §1786). These two
steps are analogous to the advertising processes of planning the advertis-
ing creative content and then devising the media plan for message deliv-
ery to a defined target audience.

In subdivision (b)(3) cases, Rule 23 describes the required content for
certification notice. The notice must inform class members about the na-
ture of the action; the definition of the class; the claims, issues, and de-
fenses raised on behalf of the class; the right of class members to appear
individually with their own attorneys; the right of class members to ex-
clude themselves from the class and not be bound by any judgment; and
the binding effect of a class judgment on class members who do not opt
out (Federal Rule of Civil Procedure 23(c)(2)(B)).

The mandatory notice provisions of subdivision (c)(2) were amended
in 2003 and now require that certification notices be clear, concise, and
utilize “plain, easily understood language” to facilitate communication
with absentee class members. The amendment was prompted in part by
empirical research, which found that consumers often were confused by
complex legal terminology used in typical class action notices (Federal
Judicial Center, 2003a). To demonstrate the plain language requirement,
the Federal Judicial Center—the official research and education agency of
the federal court system—published various model notices as examples
for judges, lawyers, and communication professionals in subdivision
(b)(3) class actions and included a model certification notice in a hypo-
thetical employment discrimination case (see Federal Judicial Center,
2003b).
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Clearly, the requirement for “plain, easily understood language” fo-
cuses on message content and seeks to avoid the use of complex legal ter-
minology that absentees are likely to find perplexing and inaccessible
(Federal Judicial Center, 2003a; Hoefges & Hoy, 2002). Thus, the require-
ment and accompanying model notices provide content and layout guid-
ance for notices in subdivision (b)(3) cases filed under Rule 23. However,
the rule and accompanying federal judicial guidelines are less clear and in-
structive with regard to the means of notice delivery and, specifically, ac-
tually reaching absentee class members with the required notice.

Turning to notice delivery issues in Rule 23(b)(3) class actions, subdi-
vision (c)(2) requires the “best notice practicable under the circum-
stances,” including “individual notice” to reasonably identifiable absentee
class members. However, the terms individual notice and reasonable effort
are not defined or explained. In addition, the rule is virtually silent on the
means of notice to absentee class members who cannot be identified
through reasonable means. On this point, the authors of a prominent
class action practice guide wrote:

While the language of [subdivision (c)(2)] itself makes notice mandatory in
a Rule 23(b)(3) damages suit, the nature and extent of how that mandate is
to be carried out are not predetermined in the rule. Thus, from a practitio-
ner’s point of view, a controversial aspect of Rule 23(c)(2) has been the de-
termination of the proper construction of the requirement for “the best no-
tice practicable under the circumstances. . . .” Unfortunately, no single set of
rules or factors has yet emerged, and courts continue to revisit and refine the illu-
sive issue of reasonable notice. (Conte & Newberg, 2002, §8:2, pp. 164-165;
italics added) (footnotes omitted)

With murkiness in the mandatory notice provisions of Rule 23, deter-
mining the means of delivering certification notice in subdivision (b)(3)
cases largely rests within the discretion of federal trial judges (see e.g.,
Conte & Newberg, 2002, §8:2; Wright, Miller, & Kane, 2005, §1786). In
light of constitutional due process issues related to certification notice,
one prominent federal practice guide recommended that judges handle
notice issues cautiously in these cases (Wright, Miller, & Kane, 2005,
§1786). Not surprisingly, that same federal practice guide described the
“manner in which notice is given” as the most significant issue related to
mandatory certification notice (Wright, Miller, & Kane, 2005, §1786).
Similarly, another prominent practice guide recommended that courts
and lawyers use “their ‘cooperative ingenuity’ in determining the most
suitable notice in each case, given the estimated size of the class, the ratio
of known to unknown class members, and the cost of reasonable effort
in identifying the class members” (Newberg, 1992, §8.04, pp. 8-15).
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In class actions, at least some and perhaps all of the absentee class
members often are known or identifiable for purposes of individual no-
tice. Determining the absentees who are entitled to individual notice is a
“key finding” in devising notice plans in subdivision (b)(3) cases (In re
Franklin National Bank Securities Litigation, 1978). Federal judicial guide-
lines indicate that first-class mail can be a legally sufficient means to de-
liver individual certification notice to identifiable class members (Federal
Judicial Center, 2004). Many federal courts indeed have utilized direct
mail for this purpose.

The Supreme Court has held that publication notice may not be em-
ployed as the exclusive means of providing certification notice to identifi-
able class members (Eisen v. Carlisle & Jacquelin, 1974). In that case, the
trial court had approved publication notice in several national newspa-
pers as opposed to requiring individual, and far more costly, mailed no-
tice to more than 2 million class members who could be identified in
computerized records. The Supreme Court held that the failure to utilize
individual notice under these circumstances violated the individual notice
requirement of Rule 23(c)(2) (Eisen v. Carlisle & Jacquelin, 1974). Thus, in
subdivision (b)(3) cases, courts often utilize publication notice to supple-
ment—but not replace—individual certification notice mailed to identifi-
able absentees to compensate for the estimated percentage of undelivered
notices resulting from incorrect addresses, lost or misdelivered mail, and
failure of recipients to open or read their notices (Conte & Newberg,
2002, §8:35).

Often in Rule 23(b)(3) class actions, many and sometimes most of the
absentee class members are not reasonably identifiable for purposes of in-
dividual notice (Conte & Newberg, 2002, §8:35, note 1). In these circum-
stances, courts have utilized various forms of mass media publication to
deliver certification notice to absentees who cannot be reached by individ-
ual means such as direct mail (In re “Agent Orange” Product Liability Liti-
gation, 1993). Federal class action practice guides recommend the use of
publication notice under these circumstances (In re Domestic Air Transpor-
tation Antitrust Litigation, 1992).

The size of the class in a subdivision (b)(3) case varies from case to case
as does the percentage of the absentee class members who are identifiable
for purposes of individual notice. A recent analysis of 1990-1997 federal
court notice orders and appellate opinions indicated that the decision to
utilize publication notice often is dependent on two primary factors: (a)
The number of class members, and (b) the expected percentage of absen-
tees who will not be reached by individual notice (Hoefges, 1998). This
analysis also demonstrated that federal courts have been inconsistent in
their application of the “best notice practicable” standard to publication
notice plans in class action cases and often order publication plans with-
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out analyzing expected reach among absentee class members (Hoefges,
1998). Class action research has indicated that the greater the number of
absentee class members and the larger the expected percentage of them
who will not be reached by individual notice, the greater the need for a
publication plan that effectively reaches a legally and constitutionally
sufficient percentage of absentees class members with publication notice
(Hoefges, 1998; Hoefges & Lancaster, 2000).

Courts have held that neither Rule 23 nor constitutional due process
requirements mandate actual notice receipt by every absentee class mem-
ber (see e.g., In re Prudential Insurance Co., 1997; In re Domestic Air Trans-
portation, 1992). However, the Supreme Court’s holdings and language
in Hansberry, Mullane, and Eisen strongly suggest that a notice plan
should be designed to minimize the number of absentee class members
who will not be reached by a notice plan.

Settlement Notice

In class actions certified under Rule 23(b)(3), the named parties may not
settle or dismiss any of the class claims without court approval and prior
notice to all class members (Federal Rule of Civil Procedure 23(e)(1)) (re-
ferred to here as “settlement notice”). Under the relevant provisions of the
rule, the trial court in a Rule 23(b)(3) class action “must direct notice in a
reasonable manner to all class members who would be bound by a pro-
posed settlement, voluntary dismissal, or compromise” (Federal Rule of
Civil Procedure 23(e)(1)(B)). The rule contains no further explanation of
the settlement notice requirement. Thus, what constitutes a “reasonable
manner” is largely undetermined except by study of court decisions.
Seemingly, the settlement notice provisions of subdivision (e) are not as
stringent as the certification notice provisions of subdivision (c)(2) (see
Conte & Newberg, 2002, §8:18). For instance, the settlement notice need
only be in such a “manner as the court directs” (Federal Rule of Civil Pro-
cedure 23(c)(2)) while the certification notice must be the “best notice
practicable under the circumstances” (Federal Rule of Civil Procedure
23(e)).

Rule 23(e) does not spell out the criteria that federal district judges
should consider when deciding whether to approve a class action settle-
ment or compromise of claims. However, federal appellate courts have
developed criteria for judging the fairness and reasonableness of class ac-
tion settlements (Girsh v. Jepson, 1975; Reed v. General Motors Corp.,
1983). Significant to the notice issue, one of the factors that federal ap-
pellate courts agree on is the value of feedback from class members, in-
cluding the absentees (Girsh v. Jepson, 1975; Reed v. General Motors Corp.,
1983). Thus, the mandatory settlement notice to the absentees is impor-
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tant to the court’s ability to obtain such feedback and to fully consider
the fairness and reasonableness of a proposed settlement. Rule 23 does
not describe the required content for settlement notices (Conte & New-
berg, 2002, §8:21), nor does the “plain language” requirement for certifi-
cation notice apply explicitly to settlement notices. However, according
to current federal judicial guidelines, settlement notices in Rule 23(b)(3)
cases should accomplish the following:

[Dlescribe the essential terms of the proposed settlement; disclose any spe-
cial benefits provided to the class representatives; provide information re-
garding attorneys’ fees . . . ; indicate the time and place of the hearing to
consider approval of the settlement; describe the method for objecting to
(or, if permitted, for opting out of) the settlement; explain the procedures
for allocating and distributing settlement funds, and, if the settlement pro-
vides different kinds of relief for different categories of class members,
clearly set out those variations; ... and prominently display the address
and phone number of class counsel and the procedure for making inquiries.
(Federal Judicial Center, 2004, p. 295)

Combination Notice in Settlement Classes

In some class actions, the parties may have reached a settlement agree-
ment before the class is even certified (In re Beef Industry Antitrust Litiga-
tion, 1979; Weinberger v. Kendrick, 1982; West Virginia v. Chas. Pfizer &
Co., Inc., 1971). Federal courts have certified these so-called settlement
classes and authorized the use of a single round of notice that provides si-
multaneous notice of certification and settlement to absentee class mem-
bers in Rule 23(b)(3) cases (Hoefges, 1998).

Settlement class actions are not explicitly authorized by Rule 23 and,
despite their frequent use by federal courts, have been controversial as a
procedural mechanism (Yeazell, 1997). The Supreme Court has tacitly
approved the use of settlement classes, describing them as “stock devices”
in federal civil procedure (Amchem Products, Inc. v. Windsor, 1997, p. 618).
Likewise, Rule 23 neither authorizes nor prohibits simultaneous certifica-
tion and settlement notice. However, current federal judicial guidelines
note that when a federal class action “is certified and settled simulta-
neously, a single notice is generally used” (Federal Judicial Center, 2004,
p. 289).

Combination notice plans in Rule 23(b)(3) class actions must meet the
mandatory notice requirements for certification notice under subdivision
(c)(2) and those for settlement notice under subdivision (e)(1)(B) of Rule
23 (Federal Judicial Center, 1995; see also Conte & Newberg, 2002,
§8.21). In addition, current federal guidelines suggest that the combina-
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tion notice should be clear that certification and settlement are separate
issues (Federal Judicial Center, 2004). As one federal court of appeals de-
scribed, the combination notice presents a “threefold opportunity to class
members: (1) to file a claim; (2) to state a desire for exclusion or (3) to ob-
ject to the settlement” (Greenfield v. Villager Industries, Inc., 1973, p. 833).
Clearly, the need for an effective means of notifying absentee class mem-
bers is especially critical in settlement classes where the goal is simulta-
neous notification of certification and settlement.

EVALUATING MASS MEDIA NOTICE

When publication and other mass media notice is necessary, whether
for certification, settlement, or combination notice plans, there are
many factors that should be considered. The procedures for developing
and evaluating publication and mass media notice programs can range
from relatively general approaches, which offer the courts only a vague
idea of class coverage, to more comprehensive approaches, which pro-
vide greater insight into the likely communication effectiveness of no-
tice options.

What follows is a review of major media planning concepts that are
relevant to developing and evaluating mass media notice programs.
These concepts are then applied to a national publication schedule to il-
lustrate how such a plan can be evaluated and how likely it is that notice
will reach potential class members.

Key Concepts

Those preparing and evaluating class action notice media plans have am-
ple data, methods, and procedures to assist them. Recent overviews of
media planning theory and practice, for example, can be obtained from
Kelley and Jugenheimer (2004) and Sissors and Baron (2002), among
others. Many key media planning procedures have been described and ap-
plied to class notice in substantial detail by Hoefges and Lancaster (2000)
and are not repeated in this chapter. The goal here is to summarize these
key concepts and tools and apply them to an example mass media notice
plan. The example illustrates the gap between the number of class mem-
bers receiving and reading mass media publications that contain a class
notice, and the often much smaller number of them who actually see and
read the notice somewhere within the pages of that publication.
Thus, a class member might be among the readership of a print vehicle
carrying a relevant class action notice, but might not even find or see the
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notice and then read it. The example underscores the importance of esti-
mating the likelihood that class members will actually see and read pub-
lished notices in mass media vehicles because exposure to the published
notice, in addition to exposure to the publication generally, is necessary to
actually inform class members about their rights. As previously dis-
cussed, the Supreme Court pointed out that in the context of legal notice
by newspaper publication, “[c]hance alone brings to the attention [of a
reader] an advertisement in small type inserted in the back pages of a
newspaper” (Mullane v. Central Hanover Bank & Trust, 1950, pp.
106-107).

Generally the class definition should be the target audience for a notice
plan that utilizes mass media publication. However, when the class defi-
nition is too narrow for available audience information, the target audi-
ence definition should be broad enough to encompass the class definition.
For instance, an employment discrimination class action filed on behalf of
adult women who worked for a large southern grocery chain from 1991
to 1997 could be covered by a publication plan with a target audience of
adult women in four southern states (Shores v. Publix Super Markets, Inc.,
1997a, 1997b, 1997c). The target audience is broad enough to include
the class description as a subset, but recognizes that published audience
data are not typically cross-tabulated with such narrow employment de-
mographics as grocery store employment.

Media selection should be based on the media usage habits of the target
audience. Large quantities of audience data that are useful for media se-
lection are published regularly for all major media categories at the na-
tional and local levels (see e.g., Hoefges & Lancaster, 2000). Direct mail
often is required when the names and addresses of class members can be
obtained with reasonable effort. Newspapers, magazines, and Web sites
are especially suited for full-length and complex class notices. Abbrevi-
ated notices on TV and radio can serve to prepublicize print notice
(Newberg, 1992), and to more broadly reach class members who do not
regularly read newspapers or magazines or who do not have access to the
Web. To enhance effectiveness, broadcast notices often contain additional
information leading class members to the full notice, including a toll-free
telephone number, Web address, and postal address (Hoefges & Lancas-
ter, 2000).

Many syndicated research services provide data on publication circula-
tion and readership for various target audiences. Some well-known com-
panies include Mediamark Research Inc. (MRI), Mendelsohn, Scar-
borough, Simmons Market Research Bureau (SMRB), Audit Bureau of
Circulations (ABC), Bacon’s, and Standard Rate and Data Service (SRDS),
among several others (Hoefges & Lancaster, 2000). Similar information is
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available for TV and radio in the form of network, daypart, station, and
program ratings. Companies that provide this type of information in-
clude Arbitron, Nielsen Media Research, RADAR, and Strategic Accu-
ratings (Hoefges & Lancaster, 2000). Although these are necessary data
for evaluating the likely delivery of a mass media notice plan, alone they
are not sufficient for analyzing the probability that the notice will be seen
and read.

Message audience measurement services must be used for such infor-
mation based on norms for messages of similar size, length, use of color,
product category, and publication type, for example. These data help de-
termine the proportion of publication readers or broadcast program
viewers or listeners who also attend to the advertisements contained in
the publication or program. Companies that provide such information
include Gallup & Robinson, Harvey Research Organization, Readex, and
RoperASW, among many others (Hoefges & Lancaster, 2000).

For purposes of this chapter, reach is defined as the number or percent-
age of class members who are likely to see and read the notice. It can be
estimated by evaluating the vehicle (i.e., publication, TV program) and
message (i.e., class notice) audience delivery of all media in the class no-
tice plan. Media planning software generally is used for this purpose to
also account for the duplication within and between vehicles. This soft-
ware is available from Interactive Market Systems and Telmar Informa-
tion Services Corp, for example, among many other systems often
provided by the various audience measurement services (Hoefges & Lan-
caster, 2000).

Generally, the larger the class size, the more it will cost to reach them.
Planners can help ensure that they are getting the greatest practical notice
for a given expenditure by focusing on cost-per-thousand (CPM) impres-
sions. CPM is obtained by dividing the cost of notice in a particular publi-
cation—for example, by the total number of readers of that publication,
in thousands. Choosing vehicles with relatively low CPM, in comparison
to alternatives with relatively high CPM, will help boost the overall deliv-
ery of the notice plan for a given total class notice expenditure.

Practical Application

What follows is a practical application of these concepts and procedures
to an example class action notice schedule. This schedule assumes a na-
tional class of U.S. adults who can be efficiently reached with full- and
half-page, black-and-white notices in five top U.S. publications that are
frequently used to deliver notice for a large variety of class actions. These
publications include two Sunday newspaper supplements, Parade and
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USA Weekend. The schedule also includes three national newspapers, USA
Today, The New York Times, and The Wall Street Journal. Publication details
on circulation, readership, and notice cost are provided in Table 16.1.

The relatively small list of publications in Table 16.1 is intended to
support a schedule that distributes notices in three separate issues of each
publication. This schedule also assumes that one full-page notice will be
published in three different issues of Parade magazine, for example, while
one half-page notice will be published in three different issues of USA To-
day. Three insertions in each publication are utilized to increase the prob-
ability that the notice will be seen and read.

Given a fixed amount of notice content using a standard 10-point type
size for the main text of the notice, a full-page notice in Parade and USA
Weekend newspaper supplements would require only one half-page notice
in the remaining standard size newspapers.

The Starch Readership Service has been measuring the editorial and
advertising readership of publications for more than 75 years. Such
readership data have clearly established that only a portion of those
who receive and read a publication also see and read the typical adver-
tisements contained in the publication. For example, 2001 STARCH
Adnorms reports these averages for full- and half-page, black-and-white
advertisements, among many other message characteristics. Data in the
report indicate that only approximately 43% of publication readers are
likely to notice the typical full-page, black-and-white advertisement,
whereas only 35% are likely to notice the typical half-page, black-and-
white advertisement.

This advertisement readership information, applied to class action no-
tices, can be analyzed along with the data in Table 16.1 using any stan-
dard media planning software. Telmar’s InterMix (www.etelmar.com) is
used here because of its sophisticated procedures for simultaneously eval-
uating both vehicle and message delivery, and because it is available
world wide.

TABLE 16.1
Several U.S. Publications Often Used for Class Action Notice

Circulation Readership Notice Size Cost
Publication (000) (000) (Page) ($)
Parade 35,507 78,657 Full 614,700
USA Weekend 21,755 49,295 Full 448,400
USA Today 2,610 5,694 Half 89,300
The New York Times 1,672 5,086 Half 62,622
The Wall Street Journal 1,890 3,689 Half 86,233
Total 63,433 142,421 1,301,255

Sources: Marketer’s Guide to Media 2003, SRDS Newspaper Advertising Source, April 2003.
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Results of Schedule Evaluation

The analysis indicates that three issues of each of the five publications in
the schedule are likely to reach approximately 55% of U.S. adults. How-
ever, only about 33% of the target audience is likely to see the class notice.
This gap of 22% includes approximately 4.6 million adults who would
receive or read one or more of the publication issues in the schedule, but
who nevertheless are not likely to also see or read the notice contained in
the publications. Consequently, they are not likely to be informed of their
rights in the litigation. Therefore, approximately 45% of U.S. adults will
not receive a publication containing the notice, whereas approximately
67% are not likely to see or read the notice. Assuming for this example
that adult absentee class members are distributed randomly throughout
the adult population, then one can presume that this notice plan is likely
to reach less than one third of the absentees with at least one exposure to
a published notice.

These limited results underscore the substantial cost necessary to
achieve national reach. In this example, the $3.9 million expenditure de-
livers only 33% notice reach. Because of the generally diminishing re-
turns to reach due to increased media expenditures, a much greater ex-
penditure would be required to reach a substantial proportion of U.S.
adults with the typical class action notice. Doing so would require the use
of additional publications, as well as additional media categories, such as
TV, to reach those who do not or cannot regularly read newspapers and
magazines.

The level of notice reach that is necessary to meet due process require-
ments has never been established with any clarity by the courts. How-
ever, as pointed out by Hoefges and Lancaster (2000), a federal court of
appeals approved a notice plan in Grunin v. International House of Pancakes
(1975), although approximately one third of the class did not receive no-
tice according to evidence in the case. The lowest limit of notice reach that
would still satisfy constitutional due process and the procedural require-
ments of Rule 23 remains undetermined. However, in their study,
Hoefges and Lancaster (2000) recommended that courts strive for a no-
tice reach level of at least 75% among the absentee class members to meet
these requirements.

Further Considerations

This example schedule has been presented and evaluated to illustrate key
media planning concepts and procedures using publications that fre-
quently carry class action notices. However, this schedule does not take
into consideration many other potential characteristics of a class.
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For example, publications targeting minorities often are required, in-
cluding Hispanics, African Americans, and Asians, among others. Often
multiple languages are necessary in print and broadcast notices and on
the Web. However, courts have ordered publication plans that seemingly
fail to reach significant percentages of minority audiences among which
class members are dispersed (see e.g., Jackson v. Motel 6 Multipurposes,
Inc., 1997).

In addition, many broad class definitions include a substantial number
of individuals who are functionally illiterate. Such class members are not
likely to read newspapers and magazines, let alone detailed and complex
class action notices including those that meet the new “plain language”
requirements of Rule 23. Television and radio notices may be the most
important means of reaching these class members.

SUMMARY AND CONCLUSIONS

This chapter provided a brief introduction and overview of class actions
and the types of class action notification that are supported by Federal
Rule 23. These include certification, settlement, and combination notices.
Certification notice informs potential class members that a class has been
established by the court, the nature of the litigation, and the procedures
to follow to remain in or be excluded from the class. Settlement notice
informs class members of the potential resolution of the litigation, the
proposed nature of the settlement, and the procedures to follow to chal-
lenge or participate in the settlement. Combination notice includes ele-
ments of both certification and settlement notice.

When the names and addresses of class members cannot be obtained
through reasonable effort, courts often approve mass media notification
that includes newspapers, magazines, TV, radio, and the Internet, among
other media. Mass media planning data, methods, and procedures can be
utilized to determine the likely communication effectiveness of the notice
program. The media schedule can be evaluated using vehicle and message
audience estimates in conjunction with media planning computer soft-
ware that accounts for the duplication within and between vehicles. Such
software typically produces estimates of vehicle and message reach and
frequency, among many other well-established media evaluation factors.
These help estimate the number of class members who are likely to re-
ceive one or more vehicles utilized to distribute the notice, as well as the
number of class members who are also likely to see and read the notice.

A class notice schedule was presented and evaluated. This class notice
schedule includes several publications that are often used to reach a na-
tional class. The example illustrates the media weight that is necessary to
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reach a substantial portion of a national class with both vehicles and
messages. The example also highlights the large gap that often exists be-
tween vehicle and message delivery. This gap underscores the importance
of evaluating mass media class notice schedules in terms of message de-
livery, not just the broader vehicle delivery, if courts are to have a realis-
tic understanding of the extent to which class members are likely to see
and read the notice.
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