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Abstract

The Authoritative Text: Raymond of Penyafort’s editing of the Decretals of
Gregory I1X (1234)

Edward Andrew Reno 111

The Decretals of Gregory IX, promulgated in 1234, was the first collection of
canon law for the Catholic Church invested with universal and exclusive authority, and
was the culmination of a century and a half process by which the a now papal-led Church
came to be the leading institution within medieval European society. The Decretals, also
known as the Liber extra — a compilation of 1971 papal letters, constitutions and conciliar
canons drawn principally from the century prior to its issuance — has long been
understood as a key text for the study of the medieval papacy, the rise of scholasticism
within the universities, and the extension of the Church’s jurisdiction into almost every
area of medieval life. The degree to which the man commissioned to edit the collection,
the Dominican Raymond of Penyafort (1175-1275), actively shaped the legal content of
the Decretals through eliminating, rewording, or supplementing the individual texts has
remained elusive, in part because of the complicated manuscript tradition and in part
because of our ignorance of all his sources. This dissertation examines Raymond’s
editing of the most recent material within the collection, the 195 capitula attributed to the
commissioning pope Gregory X (1227-1241), which in many cases provide definitive
statements of the law.

This study has determined that Raymond used Gregory IX’s papal registers — the
official record of papal correspondence and administration — as a source for roughly half

of the capitula attributed to this pope in the Decretals. A collation of these capitula with



the register originals has been produced, allowing one to see directly how Raymond
shaped the material at his disposal into a universal legal framework for the Church.
While the collation will serve as the basis for future analyses of the changes Raymond
and Gregory introduced into the law, a case study has been conducted for the Gregorian
legislation related to the religious orders. The results of this study show the dynamic and
contingent nature of papal legislation — how the law at times was crafted in response to
specific difficulties faced by legal commentators, but also how certain decisions with a
narrow scope were given broad and universal application by Raymond, sometimes with
unintended consequences down the road. Such was the case with Gregory’s decision to
allow women in a southern German province — who had been abandoned by their
husbands for having committed adultery — to enter convents set up for former prostitutes
(X 3.32.19, Gaudemus in Domino). In Raymond’s hands this became a general
recommendation that all women convicted of adultery should enter into convents to
perform lifetime penance.

Aside from legal content, Raymond’s editing for the entire collection has been
examined from the standpoint of legal rhetoric, and the particular language of law that
emerged in the thirteenth century. It is demonstrated how Raymond consistently
eliminated references to the counsel given the pope by the cardinals during legal decision
making, with the effect of representing the law as a more direct expression of the papal
will. Moreover, the ubiquitous invocations of additional sources of authority normally
found in papal correspondence to back up pronouncements of the law — whether they be

previous legal decisions, scripture, or the holy fathers — were regularly omitted. This



suggests an emerging conception of the law, as well as the institutional framework of the
papacy, as self-sufficient and self-evident in its authority.

As part of examining the papal registers as a source for the Gregorian capitula, a
diplomatic study has been produced of the manuscript of the first register volume
(Vatican City, ASV, Reg. Vat. 14, covering pontifical years 1-3), which demonstrates
how the register functioned as an ongoing and increasingly important administrative
record for the Roman Curia. This study contributes to the overall understanding of the
place of the written record in medieval administrative practices in the thirteenth century,
suggesting that the tools of centralized administration normally associated with the later
thirteenth century can be found during Gregory’s pontificate. It proposes a new
comparative direction for the study of medieval administrative institutions and the tools
upon which they were based.

This dissertation also contributes to the ongoing efforts to study and classify the
almost 700 surviving manuscripts of the Decretals as well as the hundreds of manuscripts
of its main sources, the five canon law compilations collectively known as the Quinque
compilationes antiquae. By examining Raymond’s method of organizing his material,
and comparing the early manuscripts of the collection, a working list of important
variants has been developed that may be employed going forward to test and categorize
manuscripts of the Decretals and the Quinque compilationes.

Although the collection was intended to become the exclusive source for decretal
law prior to 1234, with Gregory IX banning the use of all former compilations, a careful
study of thirteenth century commentators such as Hostiensis, Sinebaldus Fieschi

(Innocent IV) and Bernard of Parma shows that commentators continued to refer back to



the earlier sources of the Decretals when doubtful questions about Raymond’s editing
arose. While an awareness of the historically-embedded nature of the law is normally
associated with the Renaissance and Early-Modern periods, this dissertation proposes a
reevaluation of medieval canonists as sensitive to the historical and textual-critical

dimensions of the legal tradition.
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Introduction

On September 5™, 1234, 700 years after the Emperor Justinian had unveiled his
restructuring of Roman Law with the promulgation of the Codex, Pope Gregory IX
(1227-1240) issued Rex pacificus, heralding his new collection of canon law.! Gregory
addressed the bull of promulgation for the untitled collection — known later as the Liber

extra or simply Decretals — to the legal scholars of Bologna and Paris, following the

! Potthast 9694 (Augustus Potthast, Regesta Pontificum Romanorum inde ab anno post Christum natum
MCXCVIII ad annum MCCIV, 2 vols. (Berlin, 1874-5; repr., Graz, 1957): "Gregory bishop, servant of the
servants of God, to his beloved sons, all the doctors and scholars residing at Bologna, greetings and
apostolic benediction. The peaceful king arranged with tender compassion for those subject to him to be
virtuous, peaceful, and honorable. But unrestrained greed, profligate of its own substance, the rival of
peace, the mother of lawsuits, the source of quarrels, daily generates so many new disputes that unless
justice by its own virtue restrained its [greed's] efforts and unraveled its tangled questions, abuse by
litigants would destroy the basis of the human covenant, and a writ of divorce having been issued, concord
would be exiled beyond the boundaries of the world. Therefore written law is produced, so that harmful
desire can be limited under a rule of law through which the human race is instructed that it should live
honorably, should not injure another, and should accord to each person his own rights. But various
constitutions and decretal letters of our predecessors, dispersed in diverse volumes, have seemed to induce
confusion, some because of excessive similarity, some because of contradiction, some even because of
prolixity; others have been wandering around outside of the aforementioned volumes and as uncertain texts
frequently tottered in judgments. [Thus] for the common utility and especially for those studying, we have
taken care, superfluous things having been cut out, that these should be collected into one volume through
our beloved son Brother Raymond, our chaplain and penitentiary, and we are adding our constitutions and
decretal letters through which some matters are settled which in earlier ones were uncertain. Intending,
therefore, that everyone use only this compilation in judgments and the schools, we firmly prohibit that
anyone presume to make another without the express authority of the apostolic see," trans. in: Robert
Somerville and Bruce Brasington, Prefaces to Canon Law books in Latin Christianity : selected
translations, 500-1245, (New Haven, 1998). The Latin reads: "Rex pacificus pia miseratione disposuit sibi
subditos fore pudicos, pacificos et honestos. Sed effrenata cupiditas, sui prodiga pacis aemula, mater
littum, materia iurgiorum, tot quotidie nova litigia generat, ut, nisi iustitia conatus eius sua virtute
reprimeret, et quaestiones ipsius implicitas explicaret, ius humani foederis litigatorum abusus exstingueret,
et dato libello repudii concordia extra mundi terminos exsularet. Ideoque lex proditur, ut appetitus noxius
sub iuris regula limitetur, per quam genus humanum, ut honeste vivat, alterum non laedat, ius suum
unicuique tribuat, informatur. Sane diversas constitutiones et decretales epistolas praedecessorum
nostrorum, in diversa dispersas volumina, quarum aliquae propter nimiam similitudinem, et quaedam
propter contrarietatem, nonnullae etiam propter sui prolixitatem, confusionem inducere videbantur, aliquae
vero vagabantur extra volumina supradicta, quae tanquam incertae frequenter in iudiciis vacillabant, ad
communem, et maxime studentium, utilitatem per dilectum filium fratrem Raymundum, capellanum et
poenitentiarum nostrum, illas in unum volumen resecatis superfluis providimus redigendas, adiicientes
constitutiones nostras et decretales epistolas, per quas nonnulla quae in prioribus erant dubia declarantur.
Volentes igitur, ut hac tantum compilatione universi utantur in iudiciis et in scholis, districtius prohibemus,
ne quis praecsumat aliam facere absque auctoritate sedis apostolicae speciali.” Translations of Latin
passages will be given when feasible.



recently established precedent of using the university as the forum of promulgation for
new canon law collections.” Whereas previous collections had relied largely on the
consensus of scholars and church officials for acceptance, Gregory declared from the
outset that the Decretals would be the universally binding and exclusive compilation of
decretal law within the Church. Gregory's establishment of consensus by papal fiat was
remarkably successful, and was part of a general trend by thirteenth-century European
rulers of expanding their legislative role.” The Decretals became the exclusive source for
decretal law covering the period between 1140 and 1234, and served as a model for the
exercise of papal control over the organization of the law during the rest of the Middle
Ages.

The Decretals was the culmination of developments within the Church and
society of Western Europe going back to the eleventh century. The Gregorian Reform
had given birth to the idea of the Church as a separate, purified, and leading force in the

society, with the Bishop of Rome at its head.* The Church's system of governance and

? The version of the bull in Gregory's registers (Rome, AS, Reg. Vat. 17, fol. 206v; Auvray 2083) is
addressed to the students and doctors in Paris. Following normal chancery practices, the clerk who
enregistered the bull noted that other copies were sent to various other places: "in e[odem] m[odo] scriptum
e[st] multis aliis,” Rome, AS, Reg. Vat. 17, fol. 206v. The printed edition of the registered copy of Rex
pacificus can be found in: Les Registres de Grégoire IX, ed. Lucien Auvray, 4 vols. (Paris, 1896-1952), vol.
1, no. 2083, coll. 1125-6 (hereafter citations of Gregory’s register will be rendered: Auvray #). Although
not called out by name in the register, Bologna’s receipt of the bull/collection is inferred by common sense,
as well as the fact that most manuscripts of the Decretals transmit the bull identifying Bologna as the
addressee. For the issues surrounding Rex pacificus, see: P. Pellegrino, “La editio legis e la publica
promulgatio nelle Decretali di Gregorio IX,” fus Canonicum 22 (1982) pp. 285-342.

? Other examples of universally binding law codes include the Holy Roman Emperor Frederick II's Liber
Augustalis in 1231 (The Liber Augustalis; or, Constitutions of Melfi, promulgated by the Emperor
Frederick Il for the Kingdom of Sicily in 1231, trans. James Powell (Syracuse, N. Y., 1971)); and Alfonso
X (el Sabio) of Castille's Las Siete Partidas in 1271 (The Text and Concordance of Las Siete Partidas de
Alfonso X, edd., Jerry R. Craddock, John J. Nitti and Juan C. Temprano (Hispanic Seminary of Medieval
Studies 60; Madison, 1990)).

* Uta-Renate Blumenthal, The Investiture Controversy: Church and Monarchy from the Ninth to the
Twelfth Century (Philadelphia, 1988); Yves Congar, “Der Platz des Papstums in der Kirchenfrommigkeit
der Reformer des 11. Jahrhunderts,” in Sentire Ecclesiam: Festschrift Hugo Rahner, edd., Jean Daniélou



judicial administration grew increasingly complex as subsequent popes successfully
extended the Church's independence from secular control, continued the reform of the
clergy, and pushed the reorientation of local episcopal power toward the Apostolic See.’
Running parallel to this was the explosion of religious movements and new monastic
orders in the twelfth and early-thirteenth centuries.’ These new movements quickly came
into conflict with other long-standing ecclesiastical institutions, whether in advancing
claims of independence from local episcopal control, or in performing pastoral functions
that had traditionally been restricted to the clergy. The papacy was increasingly called
upon to sort out these conflicts. It did so primarily through the vehicle of law,
promulgated in the form of conciliar canons and as letters responding to specific legal
inquiries, known as papal decretals.” The development of canon law was not strictly a
response to the growing complexity of Church institutions, however. It was also an
outgrowth of the extension of church jurisdiction into almost every aspect of the life of

the laity, whether individual (mandatory confession and penance),” familial (the

and Herbert Vorgrimler (Freiburg, 1961); Ian S. Robinson, The Papacy, 1073-1198: Continuity and
Continuation (Cambridge, 1990).

> Gabriel le Bras, Charles Lefebvre and J. Rambaud, L'Age Classique, 1140-1378: Sources et Théorie du
Droit (Histoire du Droit et des Institutions de 'Eglise en Occident 7; Paris, 1965).

% Giles Constable, The Reformation of the Twelfth Century (Cambridge, 1996); Herbert Grundmann,
Religious Movements in the Middle Ages, trans. Steven Rowan (Notre Dame, 1994); R. 1. Moore, The
Origins of European Dissent (Medieval Academy reprints foreaching 30: Toronto, 1994).

7 Contemporaries were already complaining by the middle of the twelfth-century that Rome had been
debased into a court of law, with all the worldly compromises which that entailed. See the opening plaint
in Bernard of Clairvaux's letter of advice to Pope Eugenius III: Five Books on Consideration, trans. John
Anderson and Elizabeth Kennan (Cistercian Fathers Series 37: Kalamazoo, 1976).

¥ Amédée Teetaert, La confession aux laiques dans [’Eglise latine depuis le Ville jusqu’au XIVe siécle
(Bruges, 1926).



sacramentalization of marriage,” competence over issues of inheritance),'® or social
(regulation of armed conflicts,'" bans on certain types of commercial activity).'

Giving form to the legal substance of these developments was the rise of
canonical jurisprudence in the cathedral schools and nascent universities of Europe.”> On
the basis of the reintroduction of Roman law,'* as well as the demarcation of the study of
canon law from academic theology,'® by the early thirteenth century canonists had
developed a distinct system for organizing and interpreting the law emanating from
Rome.'® By the pontificate of Innocent III, the papacy had recognized the value of these
jurists for amplifying and disseminating the laws of the Church, and sought their
particpation and cooperation in framing further developments in canon law. Gregory IX's
decision to reorganize and limit the sources of law through the Decretals was in part a
response to the needs of canonists to have a defined set of norms upon which to base their
jurisprudence. More practically, it did for the ever-increasing stream of procedure-

oriented decretal law — issued by judges-delegate, ordinaries as well as the pope — what

? James Brundage, Law, Sex, and Society in Medieval Europe (Chicago, 1987); Richard Helmholz,
Marriage Litigation in Medieval England (Cambridge Studies in English Legal History: Cambridge, 1974).

' Michael Sheehan, The Will in Medieval England: From the Conversion of the Anglo-Saxons to the End of
the Thirteenth Century (Studies and Texts 6: Toronto, 1963).

" Hartmut Hoffmann, Gottesfriede und Treuga Dei (Schriften der Monumenta Germaniae Historicae 20:
Stuttgart, 1964); Jonathan Riley-Smith, The Crusades: A History, 2" ed. (New York, 2005).

2 John Gilchrist, The Church and Economic Activity in the Middle Ages (New York, 1969); Jacques Le
Goff, Your Money or Your Life: Economy and Religion in the Middle Ages (New York, 1990).

P R. W. Southern, Scholastic Humanism and the Unification of Europe, 2 vols. (Oxford, 1995).

" R. Feenstra, R, Droit romain au moyen dge (1100-1500) (Introduction bibliographique a I'histoire du
droit et a I'ethnologie juridique, vol. 10: Brussels, 1979).

' Stephan Kuttner, Harmony from Dissonance: An Interpretation of Medieval Canon Law (Wimmer
Lecture 10 (Latrobe, PA, 1960); repr. in idem, The History of Ideas and Doctrines in the Middle Ages
(Variorum Collected Studies Series, CS 113: London, 1980) L.

' James Brundage, Medieval Canon Law (New York, 1994); Le Bras, et al., L'Age classique.



the Decretum had done for the lus antiquum: provided a constitutional framework cum
textbook for applying and practicing the law.

In Rex pacificus, Gregory justifies the need for a new collection by pointing out
the disconnect between the prevailing state of confusion in contemporary canon law and
the divinely ordained function of that law, viz., to promote social concord and to bridle
human appetites disruptive to the social order. The proliferation of varying and often
contradictory decretals — scattered across or even wandering outside the multitude of
available canon law collections — had bred uncertainty in the courts and among legal
scholars. In order to eliminate the repetition, contradiction, and prolixity that had crept
into the law (similitudo, contraritas, prolixitas) and that was the main source of this
confusion, Gregory had ordered his papal chaplain and penitentiary, Raymond of
Penyafort, to collect the decretals and constitutions of his predecessors into a single
volume, excising all that was superfluous (resecatis superfluis). Raymond was also
charged with integrating Gregory's own decretals and constitutions into the collection, in
an effort to clear up certain matters that had previously stood in doubt (adiicientes
constitutiones nostras et decretales epistolas, per quas nonnulla quae in prioribus erant
dubia declarantur).

How did Raymond of Penyafort go about the work of compilation? Even though
the authority claims for the Decretals were novel, Raymond still had to confront the
traditional problems faced by earlier compilers. The main issue was the selection and
treatment of sources. Raymond followed the example of his predecessors by gathering
the majority of his material from previous canon law collections. For material for the

pontificates prior to Gregory's, Raymond used the five collections known now as the



Quinque Compilationes Antiquae [=5C]."” Compiled by various canonists between 1191
and 1226, the 5C brought together the most significant papal decretals and conciliar
canons from the previous 100 years,'® and collectively they served as the textbook for
the study of decretal law at the University of Bologna.'® Raymond preserved the 5C’s
method of organizing the individual capitula into a five-book-and-title structure, but he
did not just pour the contents of these collections unaltered into the Decretals. He
filtered out roughly one-fifth of the total number of capitula found in the 5C,** and
subjected the remaining ones to a further process of editing, excerption, and
reorganization. Although many of the specific cases remain to be worked out, it has long
been generally understood that Raymond’s editing introduced substantive changes into
the law. In addition, Raymond added 195 of Gregory's own decretals and constitutions,
or roughly 10% of the total number of texts in the Decretals. While much of the
Gregorian material was taken directly from Gregory’s papal register, some of the items

appear to have been composed specifically for the Decretals. This would mark the first

' The antiquae sobriquet was bestowed later in light of their having been surpassed by the Decretals. The
standard edition of these collections is: Quinque Compilationes Antiquae nec non Collectio Canonum
Lipsiensis, ed. Emil Friedberg (Leipzig, 1882; repr.: Graz, 1956) [=QCA]. Friedberg’s work is for all
practical purposes more of a calendar than a true edition. Only the text of those decretals not used by
Raymond is printed in full. For everything else Friedberg’s edition of the Decretals must be consulted,
using the editorial information distinguishing Raymond’s words from the text of his sources.

'8 Compilatio prima (= 1Comp), the first of the 5C, was intended by its compiler, Bernard of Pavia, to
serve as a supplement to Gratian's Decretum. 1Comp is not, then, strictly a collection of papal decretals, as
it brought together the new decretal law with older texts that Gratian had passed over in the Decretum.
This explains why there are a few older, non-decretal capitula in the Decretals, which Raymond took over
from 1Comp.

' The practice of using the collected 5C as an amalgamated textbook can be seen in the surviving
manuscripts of these collections, the majority of which transmit them en bloc. For a working list of the
manuscripts, see the website maintained by Kenneth Pennington, under the section "Bio-bibliographical
Guide to Canonists, 1140-1500": http://faculty.cua.edu/Pennington/.

%0 Raymond used 1756 of the 2139 capitula found in the SC. See chapter one, table 1.1 for a chart detailing
the reception of the 5C into the Decretals.



time that a canon law collection was used as a vehicle to promulgate wholly new
legislation.

The Decretals is thus rightly recognized as a turning point in the history of canon
law, and by extension the reformed, Romanocentric Church’s claims to be the leading
institution within medieval life. Collecting and filtering the jurisdictional and legal
developments within the Church over the previous century, the Decretals fashioned a
rationalized framework for the interpretation and application of current law, as well as for
the integration of future legislation.

The core problem with which any scholarship on the Decretals must engage — no
matter whether one is examining the collection from the standpoint of a single legal
tradition, or evaluating its significance as a whole — is how to determine where Raymond
acted as a neutral conduit for his material, and where his editing had the effect of altering
the law.?" The study of the legal content of the collection is, thus, inextricably bound up
with its form and the process that shaped it. While it is true that any historical
investigation begins with the study of the text (howsoever defined), it is doubly true, one
might say, in the case of the Decretals.

On balance there is a much clearer understanding today of the composition and
transmission of the Decretals. The material basis for determining the general outlines of
Raymond’s treatment of the pre-Gregorian material (i.e., the 5C) has been well-
established by over four centuries of patient reconstruction of these sources.”> The same

has not been the case for the Gregory-IX material, since the papal registers only became

*! There is, of course, nothing neutral about the process of rationalization and system-building, whether in
law or in other disciplines. The new, ordered context, together with the ideal of non-contradiction, cannot
help but shape the interpretation of individual texts/laws.



generally available two years after the last and best practitioner of the source-critical
approach to the Decretals published the fruits of his research in 1881.% In other ways,
however, our better knowledge of the collection, and the hands through which it had to
pass to reach us, has made the possibility of recovering the exact form of the promulgated
text seem much more daunting. It is true that the gap between a fourteenth-century
manuscript of the collection and one produced in the previous century is orders of
magnitude smaller than that found over a similar chronological expanse for Gratian’s
Decretum, to take a collection of comparable significance.”* The differences are
measured in increments of words rather than whole canons, but cumulatively they work
to place the reader at some distance from the collection that Raymond completed in 1234.
Mistaken attributions,” additional phrasing (whether of a copyist’s own invention or
reinserted from material that Raymond had excised),?® and the rearrangement of certain
canons from their original order comprise just some of the many types of smaller
alterations to which the Decretals was subject over centuries of copying.”” To try to
catch a glimpse of the 1234 original one must first choose among the 700 surviving
Decretals manuscripts; read it through a nineteenth-century printed edition — itself based
upon a late-sixteenth-century version pulled together from earlier printed and late-

medieval manuscript versions — and then triangluate the results with any of the dozens of

*? For the background, see chapter two § 2.2: The Decretals in Print.

3 Emil Friedberg, Corpus Iuris Canonici, vol. 2 (Leipzig, 1881; repr. Union, N.J., 2000). On the opening
of the repository for the papal registers, the Vatican Secret Archives, and its importance for canon law
scholarship, see chapter 5, notes 609 and 610.

** The Decretum underwent revision and expansion, both by Gratian and by the scores of later canonists
who used it: Anders Winroth, The Making of Gratian's Decretum (Cambridge, 2000).

2 See the introduction to chapter 3.

%6 See the discussion of X 2.26.18 and X 2.27.22 in chapter 4.



complete 5C manuscripts whose text may approximate what Raymond used to compile
the collection. It can be a vertiginous exercise.

Even setting aside the goal of reproducing the original version promulgated
alongside of Rex pacificus, the provisional state of knowledge about the text of the
collection — especially at the earliest stages of transmission — has impeded other valuable
research. Decretals manuscripts contain a trove of paleographic, codicological and art-
historical data, whose value cannot be fully exploited without also understanding the
stages by which the text of the collection progressed.”® In addition, the evolution of the
commentary literature directly tied to the Decretals — the Glossa Ordinaria and Casus
longi of Bernard of Parma, which transmit the heart of the jurisprudence required of all
medieval students of decretal law — remains known in thumbnail sketch only, partly
because of the lack of basic criteria for distinguishing between Decretals manuscripts
copied in the first four decades after promulgation.®

The lack of a true critical edition has fortunately not rendered the Decretals
useless as a general source for medieval history or the history of the Church. It is perhaps
even ironic that the best attempt at such an edition, that included in Emil Friedberg’s

Corpus iuris canonici, has actually made the text more opaque to the casual user.”® The

27 See the discussion of X 1.11.14, X 3.3.8 and X 5.6.5 in chapter 3, §6.

% See the introduction to chapter 3 for scholarship based on the physical characteristics of Decretals
manuscripts.

% Our understanding of the gloss has barely progressed beyond where it was when Kuttner discussed it in
1981, which was itself only a small step forward from his and Beryl Smalley’s research on the topic almost
four decades prior: Stephan Kuttner, “Notes on the Glossa Ordinaria of Bernard of Parma” Bulletin of
Medieval Canon Law [= BMCL] 11 (1981) pp. 86-93; Idem and Beryl Smalley, “The 'Glossa ordinaria' to
the Gregorian decretals,” The English Historical Review 60 (1945) pp. 97-105; both reprinted in: Kuttner,
Studies in the History of Medieval Canon Law (Variorum Collected Studies Series CS 325: Aldershot,
1990) X1V, XIII.

3 Friedberg provides a composite text of each canon, showing the final form it took in the Decretals as
well as the fuller, unedited version in prior decretal collections. Readers not prepared to wade through a
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provisional state of the received text, and the lack of source criticism for the Gregory IX
extracts included in the collection, has meant that those not acquainted with the
intricacies of legal scholarship can only use the Decretals two-dimensionally, and that
conclusions about Raymond’s role in shaping the law are only arrived at haphazardly.

This dissertation is an attempt to deal with the text of the Decretals on a number
of different fronts, with an eye toward making the collection more responsive to the
critical methods developed for other canon law collections over the previous century, and
of rendering it more serviceable as a general source for the history of the period.

Chapter one maps out the legal context in which the Decretals was produced,
tracing the evolution of the canon-law collections immediately preceding it as well as the
distinctive characteristics of Raymond’s editing. Such a massive and total reorganization
of the elements of law was not just a whimsy, but was undertaken to meet the demands of
scholars and officials within the Church for a discrete compilation of the law that was
available, particularly in the area of judicial procedure. Placed in context, Gregory’s
commission demonstrates a continuation and culmination of previous legal trends. There
is a straight line of development from Innocent I1I (1198-1216) and Honorius III (1216-
27) to Gregory IX in the assertion of papal prerogative in legal codification — i.e., the
determination of which laws were worthy of collection and of serving as precedents — as
opposed to simple legislation and adjudication through individual decretals. However, if

the project itself was not without precedent, the nature of Raymond’s editing certainly

fifty-column editor’s introduction in Latin, whose reward for persistence is the neo-Latin tidbit that unci
quadrati means square brackets [ ], can easily confuse the text of the original source with what Raymond
preserved of it in the Decretals. Canon law as a source for medieval history is not dissimilar, then, from
the history of the Bible in this period. One wants the text in the actual form in which it was encountered,
rather than just the archetype. In this respect UCLA has provided an invaluable service in making available
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was, and he went well beyond Gregory’s directive to target for excision those passages
and whole decretals displaying excessive similitudo, prolixitas, and contraritas. Editorial
practices for refining, condensing and generalizing the individual decretal letters were
inconsistent prior to Raymond. Most of the texts he inherited from the 5C still bore the
basic form in which they were first issued by various popes as letters responding to
particular legal inquiries or cases.

Gregory’s directive to excise similitudo, prolixitas and contraritas from the
collection does not begin to exhaust the severity of the editing in the Decretals.
Raymond targeted three basic features of the letters. First were the narrative portions
detailing the basic facts or the procedural history behind a given case. Second was the
ecclesiological, tropological and moral language ballooning the protocol in many of the
decretals, where the papal scribe might meditate on the relationship between the papacy
and the rest of the Church,’' the figurative depiction of the body of the faithful and its

functions,” or the traditions and authorities that sanctioned or prohibited a given practice

online a digital facsmile of the 1582 Editio Romana, the version that best approximates what a late-
medieval law student or judge would have held in his hands: http://digital.library.ucla.edu/canonlaw/.

3! Following the conventions used in Friedberg’s edition of the Decretals, italic typeface is employed to
indicate those elements that Raymond excised, while regular font denotes the text that was preserved and
that appears in the Decretals. In contrast, perhaps, to the strong assertion of papal authority represented by
the issuance of the collection, Raymond had no problem with eliminating forceful statements of papal
prerogative, as seen in this letter from Innocent III (Potthast 273) placed at X 5.1.14: “Although through
Blessed Peter, the Prince of the Apostles, the Lord has granted us the power of binding and loosing, which
we ought to exercise freely over our subordinates according to their merits, nevertheless according to the
example of he who saves all, and who wishes none to perish, we more happily strive to loose rather than to
bind, even if there might be some sins, for which it is itself a sin to mitigate punishment.” Orig.: “Licet in
beato Petro, Apostolorum principe ligandi atque solvendi nobis a Domino sit attributa facultas, quam in
subditos iuxta suorum exigentiam meritorum exercere libere debeamus: exemplo tamem illius, qui omnes
salvat, et neminem vult perire, libentius ad solvendum intendimus quam ligandum, etsi nonnullae sint
culpae, in quibus est culpa relaxare vindictam.”

32 The following letter from Gregory IX (Potthast 9566; Auvray 646; Reg. Vat. 15, fols. 92v-93r) is a good
example of how Raymond removed metaphorical descriptions of the Church from the texts of the
Decretals. X 1.33.15 relayed Gregory IX’s disapproval of a custom at a local Roman church where
distributions of benefices and other appurtenances of church office were made according to who had come
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or ruling,” to cite just a few examples. Last of all, there was a whole class of formulaic
language that marked the decretal as a product of the papal chancery, which framed papal
responses according to an established (but evolving) set of literary conventions and
formulae.*

At one level this language served a verificative role, where deviations from
standard usage would help identify a letter as a forgery — a persistent problem in an age
still adjusting to the regular use of documents to conduct centralized administration.>”
From an historian’s perspective, this language is also an invaluable window onto the

ideology of the papal curia and the way that written statements of law reflected the

to occupy these offices first, rather than according to the rank they held in the church (priest, deacon, etc.).
Raymond excised the entire first half of the letter, which went as follows: “in order that the beauty of the
universal church might not simply be preserved — a beauty fashioned from its separate members, which
while not all performing the same action, nevertheless serve one another with harmonious charity — but
also function more dutifully according to the image of the court of the heavenly kingdom, it has been
separated into an assortment of different orders and embellished with office titles, with which men of worth
may be appropriately awarded according to their different God-given abilities, so they might endeavor to
serve in the vocation to which they have been called. So lest one member appear to cause offense to the
entire body, it is appropriate that those who occupy a lower order should never refuse to come after their
superiors [in regards to the distribution of benefices or other privileges], since otherwise it would seem
ridiculous if those promoted to higher orders were to occupy an inferior position.” Orig: “Ut universalis
eccelsie pulchritudo menbris effigiata distinctis, que non eundem actum habentia, invicem sibi unanimi
caritate ministrent, non solum servetur integrus, verumetiam officiosius operetur instar curie Regni
celestis, ordinum varietate distinguitur et insignitur titulis dignitatum, quibus viri digni decorati decenter
secundum differentes datas a Domino gratias, [ut] in ea qua vocantur vocatione digne studeant famulari.
Unde ne menbrum in corpore scandalum facere videatur, expedit ut qui minores sunt ordine, nequaquam
postponi maioribus dedignentur, cum alias ridiculum videretur, si provecti ad ordines altiores in locis
inferioribus remanerent.”

33 The following Innocent-IIT letter (Potthast 1944) at X 3.3.5 is an example of how Raymond eliminated
what one might otherwise regard as solid appeals to bedrock authority, in the case of the gospel warning
about being a servant of two masters: “With all sorts of trickery men try to serve both God and Mammon,
but nevertheless, according to the truth of the Gospel, no man is able to serve two masters, because when
he delights in the first, he will despise the second; and when he relies on the second he will hold the first in
contempt.” Orig.: “Diversis fallaciis circumventi Deo et Mammonae famulari conantur, cum tamen
secundum evangelicam veritatem nemo possit duobus dominis deservire, quoniam si dilexerit, alium
habebit exosum aut uno contemptum alium sustinebit.”

** For bibliography on the diplomatics of the papal chancery, see below, note 202. The best overall
analysis of the formulae of papal decretals is the first volume in: Peter Herde, Audientia litterarum
contradictarum, 2 vols., (Bibliothek des Deutschen Historischen Instituts in Rom 31-2: Tiibingen, 1970).
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institutional processes that gave birth to it. So, for example, decretals deciding
particularly important or complex cases invariably reference with a brief formulaic
statement the deliberative process by which the pope arrived at a decision in consultation
with his cardinals: “consilio fratrum nostrorum mandamus (through the advice of our
brothers (i.e., cardinals) we order.” Elsewhere, papal decretals made frequent stock
appeals to corroborate their prohibition of certain actions or to justify a certain ruling,
announcing, for example, that a practice is contrary to law (contra ius), or that a
particular ruling is in consonance with civil and canonical ordinances (iuxta legitimas et
canonicas sanctiones).>® The formulae also called attention to the physical means by
which or the location where a law or a decision was transmitted, indicating that a
particular case was argued in the pope’s presence (constitutus in praesentia nostra,
quidam clericus asserevit quod (standing in our presence, a certain cleric argued that), or
that the decision has been committed to apostolic letters (per apostolica scripta
mandamus (through these apostolic letters we order)).

It is in the selective elimination of this last class of formulaic usage that
Raymond’s editing is most interesting and most distinctive from that of his predecessors.
The examples used above — a decretal’s referencing of a deliberative process preceding
the papal decision, invocations of corroborative authorities, and the habit of calling
attention to the physical embodiment of law and justice — are exactly the type of language

that Raymond targeted for excision. The investigation of these eliminations has been

% The Decretals contained a whole title on that very topic, X 2.24 De fide instrumentorum (On the
credibility of documents), where Raymond collected a variety of papal statements on how papal letters
could be tested for authenticity.

36 This is a shorter, more formulaic variation of the longer meditations presented in the decretal’s protocol
on the traditions and authorities for or against the issues addressed in the letter. See above, note 33.
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largely passed over by scholarship on the Decretals in favor of examining the legal
content of Raymond’s editing. They provide, however, an opportunity to evaluate the
overall character of the collection, in particular how it helped to shape the language of
law and how power within the church was encoded into this language. This type of
analysis has already been used to gain valuable insights in the study of Diplomatics.®’
Applying this type of analytical framework, the first chapter concludes by developing a
typology and frequency for these kinds of eliminations, and proposes several ways for
thinking about their significance.

Chapters two and three explore the transmission history of the Decretals in print
and manuscript. Because our knowledge of the Decretals is mediated through many
layers of text and generations of scholarship, it is helpful to trace the path by which a
working edition of the Decretals has been created. Recent research on the editorial
history of Gratian’s Decretum, which includes many of the same actors and motivations
involved with the Decretals, has revealed a story worth telling in its own right.*® Canon
law scholarship became embroiled in the religious battles of the sixteenth and
seventeenth centuries, as both Protestant and Catholic scholars sought to resurrect and
reclaim the records of Church history in line with their confessional aims. Chapter two
is, therefore, devoted to reconstructing how the Decretals was edited, and the
contemporary debates over what was at stake in uncovering the prehistory of the

individual sources in the collection. The discussion demonstrates how the editorial

7M. T. Clanchy, From Memory to Written Record: England 1066-1307; Lester Little, Benedictine
Maledictions: Liturgical Cursing in Romanesque France (Ithaca, NY, 1993); Barbara Rosenwein,
Negotiating Space: Power, Restraint, and Privileges of Immunity in Early Modern Europe (Ithaca, NY,
1999).

* Mary E. Sommar, The Correctores Romani: Gratian's Decretum and the Counter-Reformation
Humanists (Pluralisierung & Autoritét 19: Berlin, 2009).
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history of the Decretals parallels quite closely the growing awareness of the historically-
mediated character of religious tradition. It also identifies how the editorial results
continue to filter our reading of the text.

If chapter two alerts us to the existence of the filter, chapter three outlines
strategies for bypassing it or turning it to our advantage as we seek to discover what
Raymond actually produced in 1234, and how far off any particular manuscript is from
this original. The problem with reading the Decretals through Friedberg’s edition (itself
based upon the sixteenth-century Editio Romana) has always been whether obvious
errors in the text are the result of the sources Raymond used, or whether they stem from
mistakes made by later copysists. The chapter begins by showing that Raymond
employed a consistent method in organizing the material he inherited from previous
collections. While Raymond made liberal use of his editorial prerogative in striking
passages from his sources, he was actually quite conservative when it came to ordering
the texts, and rearranged the position of his material only to preserve an ascending
chronological sequence within each title.” Using the inscriptions (indicating the pope
originating the letter plus the recipient) assigned to each of the 1971 capitula in the
Decretals, one can look for breaks in the chronological order of texts, for example, when
a text attributed to a thirteenth-century pope appears among letters attributed to eleventh-
century pontiffs. One can then compare the inscription with early Decretals codices

(pre-1250) as well as manuscripts of Raymond’s formal sources (the 5C) to determine

3% The 1971 separate texts of the Decretals are arranged in 185 titles (On election, On penance, On the
celebration of mass, etc.) distributed among five books. Within each title the texts are arranged from oldest
to newest.
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whether the anomaly is the result of a preexisting variant reading in Raymond’s sources,
or whether it was introduced after the collection was promulgated. *°

Another pathway for this methodology is to look for those texts in the Decretals
whose inscriptions are markedly different from the reading found in most manuscripts of
the 5C. Altogether, there is a core group of around fifty texts whose inscriptions exhibit
significant anomalies, and these texts have been collated with early Decretals and 5C
manuscripts. The results of the collation are discussed in depth in the chapter, and
summarized in list form in an accompanying appendix, broken down according to the
formal source (i.e., which one of the 5C) from which Raymond derived the text.*!

The main objective has been to develop a short-list of variants that can assist
future attempts to classify and relate the 700 surviving manuscripts of the Decretals.
These variants are of three types. The first include those where the variant reading in the
Decretals originated from Raymond’s formal source. These can thus serve to home in on
which particular versions of the 5C or even which manuscripts Raymond employed in
putting together the Decretals. In this regard, there is substantial evidence that Raymond
was familiar with a version of Compilatio tertia [=3Comp] — the first collection of
Innocent III’s letters specifically approved by that pope — that had some relationship with
what is termed the French recension of that collection.** This evidence includes a longer

form of one of Innocent I1I’s texts (X 3.30.25) included in the Decretals, as well as

* An obvious example would be a text falsely attributed to Gregory IX that appears near the beginning of a
title, since Gregory IX’s extracts appeared at the end of the title without exception. This is clearly the case
of a later transmission error, and so early Decretals manuscripts can be collated to see how far back the
eITor gOes.

I Appendix A = 1Comp; Appendix B = 2Comp; Appendix CD = 3-4Comp; Appendix E = 5Comp.
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inscriptions for a select number of letters that only match those given in Innocent’s
registers and the French recension, rather than most standard versions of 3Comp. The
other two types of variants included on the short-list are immediately relevant to sorting
out the manuscript tradition of the Decretals. The first encompasses a small number of
capitula that in early Decretals manuscripts (pre-1250) appear in a different order in the
their respective titles than they do in later codices and the subsequent printed editions.*’
The other is a larger group of capitula whose inscriptions have an alternate (and usually
more correct) reading in early manuscripts. Armed with this list of significant variants, it
will be much easier in the future to establish lines of affiliation between different
Decretals manuscripts, as well as their proximity or distance from what Raymond
produced.

Chapter four explores some interesting anomalies that were detected in one of the
earliest known manuscripts of the Decretals, Florence, Laurenziana, S. Croce III sin. 9,
dated to 1239. These anomalies consist of several canons that are transmitted in a
slightly longer form than what appears in most Decretals manuscripts, and the source of
the additional language appears to be a copyist reinserting small bits of text from the
formal source that Raymond had excised (the partes decisae).** Since all of the modified
texts belong to Innocent III, the chapter will examine the ways in which Innocent II1’s

letters, and particularly his register, continued to serve as a source for canonists even after

*2 The identification of this collection was first made by Kenneth Pennignton, “The French Recension of
Compilatio tertia,” BMCL 5 (1975) pp. 53-71; repr. in: idem, Popes, Canonists and Texts, 1150-1550
(Variorum Collected Studies Series CS 412: Aldershot, 1993) IX.

* These include: X 3.3.8 Cum decorem and X 5.6.5 ludaei sive Sarraceni. There is also evidence for a
different ordering of X 1.11.14 Vel non est, in Raymond’s original, but so far no manuscript corroboration
has been found.

44X 2.26.18 and X 2.27.22.
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1234. What will emerge is a more complicated picture of how the exclusive authority
claims of the Decretals were tempered by canonists interested in the historical context
and evolution of the law they were studying.

Chapter five investigates the role of Gregory IX’s papal registers as a source for
the 195 texts attributed to this pope in the Decretals.* In the absence of any sustained
investigation of these registers, it was found necessary to fill this gap. A substantial
portion of the chapter is, therefore, devoted to a thorough paleographic, codicological and
diplomatic examination of the first register volume, Reg. Vat. 14 (covering pontifical
years 1-3: 1227-1230), and is accompanied by an Appenidx containing illustrative images
from the register. The investigation will demonstrate the various ways in which the
register functioned as a working tool of papal administration, and how changes in papal
policy are reflected in its folia. It is hoped that this research will spur further
investigations of Gregory’s remaining registers, and contribute to a more general history
of how the written record was changing the exercise of power in the thirteenth century.

As with any under-scrutinized medieval document, the freshly-examined register
has divulged secrets bearing on a number of contemporary topics of interest. The one
that will be examined at length concerns Gregory’s anti-heresy policy in Lombardy. The
register offers evidence for the earliest systematic employment of Dominicans to combat

heresy in Northern Italy, and gives a graphic example of the converging interests of

* The registers in question cover the first eight years of Gregory’s pontificate: Vatican City, ASV, Reg.
Vat. 14-17. This research was begun by Stephan Kuttner in the early 1980s, but was only carried out for
the Gregorian texts included in the first of the five books of the Decretals: “Raymond of Penyafort as
editor: the ‘decretales’ and ‘constitutiones’ of Gregory IX,” Bulletin of Medieval Canon Law 12 (1982) pp.
65-80; repr. in: Studies in the History of Medieval Canon Law (Variorum Collected Studies Series CS 325:
Aldershot, 1990) XII.
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papally-sponsored reform initiatives and the mendicant orders in attacking local control
over churches and the popular forms of religiosity it protected.*®

A thorough examination of Gregory’s registers has uncovered 82 register entries
that Raymond excerpted to make 88 out of the total 195 Gregorian texts in the
Decretals.*’” The pattern of Raymond’s usage of the register helps isolate the time period
in which he worked on the collection. The chapter proposes that he began drawing from
Gregory’s register in the summer of 1232, which is likely also the starting-point for his
work on the Decretals as a whole. The last extract from the register dates from late June
of 1234, a little more than two months before the Decretals was promulgated, showing
that work on the collection remained open right until the end.*® The chapter then
considers a number of the more interesting examples of how Raymond shaped the
Gregorian texts in the Decretals. The sheer amount of material involved places outside
the scope of the present research a thorough analysis of each text in comparison to its
register source. To facilitate their future analysis, the text of the 88 Gregorian extracts
has been collated with their original in the register, which can be found in the final
appendix. The collation uses Friedberg’s edition of the Decretals as a model, employing
the 1582 Editio Romana as the base text; identifying the partes decisae (portions of the
original deleted by Raymond) in italics; and indicating in a critical apparatus Raymond’s

additions and alterations from the register source.

% The letter in question is entitled Ecce venit deus,, dated July 14", 1227, and found at Reg. Vat. 14, fol.
22r (Auvray 129, cf. Potthast 7963). There are marginal corrections to the text of the letter that the editor
of the registers did not note down, which provide the critical information when compared with copies of the
letter found in South Tyrolian formularies.

7 A complete list of the Gregorian material taken from the registers may be found in table 5.1 towards the
beginning of chapter 5.

* X 3.49.10 = Auvray 1987, Reg. Vat. 17, fol. 190v, dated June 26, 1234.
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Chapter 1: The Decretals in their canonistic context

1.1 Papal Decretals and Decretal Collections up through Gratian's
Decretum

In its technical sense, a papal decretal is a letter emanating from the pope in
response to a specific legal inquiry.*” This could be a simple request for legal guidance
(whether from a local prelate or a iudex delegatus designated by the pope to hear a
particular case), an appeal of a decision made by a lower authority, or a request for
recourse directly to the pope. This narrow definition of a decretal was only adopted in
the late-twelfth century, concurrent with the bureaucratization of Church administration
and the flourishing of academic institutions, such as the Law Faculty at Bologna, which
demanded concrete categorization of the different sources of law.”® Prior to this, the term
decretal could be used to denote any papal letter that was potentially a source of law
broadly defined, which could encompass matters of doctrine, pastoral guidance,
ecclesiastical discipline, or cultic practice.”’ The first papal letters treated by
contemporaries as decretals were issued by Pope Siricius (384-99). Siricius' letters and
other early decretals were modeled in part on imperial rescripts, showing the close

relationship between Roman and canon law from the latter's inception.”* This

4 For a succinct overview of the technical issues with decretals, see : Gérard Fransen, Les décrétales et les
collections de décrétales (Typologie des Sources du Moyen Age occidental 2: Turnhout, 1972).

%% Even with the more restrictive definition, the taxonomy was fluid enough such that even simple
administrative acts, like a benefice provision, could sometimes be considered as decretals.

> The meaning of decretalis was likely not derived immediately from Roman Law sources, where it occurs
once in the Corpus Iuris Civilis (Dig. 38.9.1.7: "decretalis bonorum possessio") as the adjectival form of
decretum, meaning: "depending for validity on the ruling of a magistrate or a judge's decision," Oxford
Latin Dictionary, fasc. I1 (Oxford, 1969) p. 493. Decretalis as a term referring to letters from the bishop of
Rome dates from the mid-fifth century.

>? Like a decretal, an imperial rescript was understood to potentially contain matters of legal import to more
than just the parties to whom it was addressed. Thus a rescript, like a decretal, could be treated as a source
of a law, and not just the application of a particular law.
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resemblance is even more pronounced in the letters of Pope Gregory I (590-604).
Gregory's letters show the pope in the role of legislator — making unsolicited
pronouncements of law — in addition to his de facto position as the highest judicial
authority in the Western Church as the Bishop of Rome. This expansion of the juridical
competence of the Apostolic See, even if it was not upheld by his immediate successors,
made Gregory's letters a preeminent source for later canon law collections, and a model
for the jurisprudence of the medieval papacy.”

By the sixth century, papal decretals were commonly recognized as important
well-springs of canon law and were collected for the legal precedents they provided.
While small collections of decretals were in circulation by the end of the fifth century, it
was the work of the Scythian monk Dionysius Exiguus that firmly established the
authority of these letters, on par with conciliar canons.* Compiled during the first
quarter of the sixth century, the Collectio Dionysiana brought together the canons of
ecumenical and local, Latin councils; writings from the early Church (the so-called
Canons of the Apostles); and papal decretals from the fourth and fifth centuries. The

collection was designed to offer a universal body of law reflecting the equipollent

33 For the importance of Gregory the Great to the medieval papacy, see: 1. S. Robinson, Papacy 1073-1198:
Continuity and Innovation (Cambridge, 1990).

** The final recension of the collection that would eventually circulate as the Dionysiana consisted of three
parts: 1) Codex canonum ecclesiae universae, being conciliar canons in both Greek and Latin, from Niceae
(325) to Chalcedon (451); 2) Codex canonum ecclesiaticarum, composed only in Latin, reprising the
material of pt. 1, with the exception of the Council of Ephesus (431), which he omits, and adding the
canons of the Council of Carthage (419), Sardica, and the so-called Canons of the Apostles; 3) Collectio
decretorum pontificium Romanorum, a collection of 38 decretals from the popes between Siricius (384-99)
and Anastasius II (496-8). Dionysius presented the decretals chronologically, placing each under a subject
heading, or dividing the longer letters into different sections by topic. The most recent edition of the
Dionysiana appears in: Patrolgia latina cursus completus [= PL], ed. J. P. Migne, vol. 67 (Paris, 1848; repr.
Turnhout, 1981) coll. 39-346.
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authority of both tradition and ecclesiastical institutions. The categorization of the
different sources of canon law was reflected in the Dionysiana.>

The high regard for the authority of papal decretals in the Early Middle Ages is
evidenced in the propagation of forgeries, the most spectacular example being the so-
called Pseudo-Isidorian Decretals.”® Put together around the middle of the ninth century,
Pseudo-Isidore was a complex tapestry of authentic and forged fragments purporting to
be decretals stemming from the birth of the Roman papacy up to the pontificate of Pope
Miltiades (311-314), the immediate predecessor of Pope Sylvester (314-35) during whose
pontificate the Council of Niceae was convened in 325. Pseudo-Isidore was just one of
several forgeries that evolved out of the conflict both within the Frankish episcopate and
between ecclesiastical and secular rulers during the Carolingian Reform. A significant
part of Pseudo-Isidore's success was based upon how it brought together the two streams
of authority — that of Patristic tradition and that of the Apostolically-founded institution —
which had run concurrently in canon law up to that point. The forgers had infused the

gravitas of the Holy See with the authenticity of the Ante-Nicene Church. Even

contemporaries like Bishop Hincmar of Reims (845-82), who was pitted against the side

> Dionysius' collection was added to significantly over the course of several centuries, and a promulgation
of a modified version became one of the signal achievements of the Carolingian reform. This version is
known now as the Dionysio-Hadriana, after Pope Hadrian I (772-95). Hadrian sent what he thought was
the Dionysiana in its original form to Charlemagne, but what turned out to be a version encrusted with
several centuries of later additions, one of the many "happy accidents" in the history of canon law that
enabled the preservation of texts that might otherwise have been lost.

%% The modern edition of Pseudo-Isidore is: Decretales pseudo-Isidorianae et capitula Angilramni, ed. Paul
Hinschius (Leipzig, 1863; repr. Aalen, 1963). For the best critical study of the texts and their influence,
see: Horst Fuhrmann, Einfluss und Verbreitung der pseudoisidorischen Fdlschungen, 3 vols. (Schriften der
Monumenta Germaniae Historica 24; Stuttgart, 1973-4). This should be read in light of the codicological
work of Klaus Zechiel-Eckes, whose comparison of the Pseudo-Isidore with the manuscripts at Corbie
convincingly locates the forgers in the scriptorium of that monastery: “Ein Blick in Pseudoisidors
Werkstatt: Studien zum Entstehungsprozef3 der falschen Dekretalen. Mit einem exemplarischen
editorischen Anhang (Pseudo-Julius an die orientalischen Bischofe, JK § 196), ” Francia: Forschungen zur
westeuropdischen Geschichte 28 (2001) pp. 37-90.
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from whence the forgeries sprang during the conflict, and who openly questioned their
veracity, could not resist calling upon evidence with such caché when it supported his
own position.

The effect of the Gregorian Reform on the status of papal decretals was complex.
On the one hand, there was an intense interest in late-eleventh-century Reformist circles
in collecting and renovating the sources of law. This effort led not only to the discovery
of forgotten texts, but also to the creation of new canonical collections that filtered the
mass of seven centuries of ecclesiastical law in accordance with reformist principles.
Guiding the whole project was a distinctly Romanocentric view, that saw the Apostolic
See as the caput et cardo of the Church from whence all authority derived.”” When
focused on the role of the Pope, such a view found its grandest expression in the Dictatus
Papae found in the register of Pope Gregory VII (1073-85), which claimed for the pope
absolute legislative and judicial supremacy over the Church.’® The survival of Gregory
VII's register, only the second original register to come down to us after that of Pope John
VIII (872-82), is an indication of the importance assigned to papal correspondence to
communicate the ideals and directives of the reformers with the rest of the Church. But
the legal expression of reformist principles came just as much, if not more through the

vehicle of councils.” The late-eleventh century saw the revival of the papal council both

37 For a discussion of the reformers’ ecclesiology, see: Yves M-J Congar, “Der Platz des Papstums in der
Kirchenfrommigkeit der Reformer des 11. Jahrhunderts,” in Sentire Ecclesiam ed. J Daniélou and H.
Vorgrimler (Freiburg, 1961), pp. 196-217.

¥ Das Register Gregors VII , ed. Erich Caspar (Monumenta Germaniae Historica, epistolae selectae, vol. 2;
Berlin, 1920) pp. 201-8.

% For a study of the survival and impact of conciliar and decretal material during Gregory VII's (1073-85)
pontificate in subsequent canon law collections, see: John Gilchrist, "The reception of Pope Gregory VII
into the canon law (1073-1141),” Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte [=ZSRG] 90, 97,
Kanonische Abteilung 59, 66 (1973, 1980). pp. 35-82; 129-229." For a study of Urban's decretals, and a
case study of the critical importance of collections in preserving papal legislation as well as traces of the
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as a forum for the consideration and pronouncement of new legislation and for the
settlement of important judicial cases within the Church. If we look at the transmission
of decretals and conciliar canons from the Reform, we find that from the period
encompassing the pontificates of Leo IX (1049-1054) through Urban II (1088-1099)
there are 50 decretals, compared to 52 conciliar canons and pronouncements that end up
in Gratian's Decretum.®

In the Decretum, Gratian assigned an equal authority to papal decretals and
conciliar canons, an equivocation that would have resonated with Dionysius Exiguus six
hundred years prior.®’ The maintenance of this equilibrium had been anything but static,
having passed through both the nadir of the papacy in the tenth and early-eleventh

centuries and the boldest assertion up to that point for the scope of papal authority made

by Gregory VII's Dictatus Papae.®* Gratian focused his constitutional discussion on the

lost registers, see: Robert Somerville (in collaboration with Stephan Kuttner), Pope Urban II, The Collectio
Britannica, and the Council of Melfi (Oxford, 1996) esp. pp. 21-7.

% This tabulation does not count multiple extracts of the same decretal, for example, Ja. 3332, a letter of
Nicholas II (1059-61) reporting the decisions of a Lateran Synod held April 13, 1059. Six extracts from
this letter, which included important changes to papal election procedure, ultimately made it into the
Decretum: D.23,¢.1;D.79,¢c.1,¢.9;C. 1, qu. 1, cc. 107, 9-10. For a discussion of the transmission of
this letter, see: Detlev Jasper, Das Papstwahldekret von 1059 (Beitrdge zur Gechichte und Quellenurkunde
des Mittelalters 12; Sigmaringen, 1986). There are other instances in the material stemming from the
Reform papacy where letters are essentially reportage of conciliar decisions rather than decretals in the
technical sense, and thus the figures given for the breakdown of Reform sources in Gratian mask an even
greater preponderance of conciliar material.

1D, 20, pars. I: "Decretales itaque epistolae canonibus conciliorum pari iure exequantur," Corpus lTuris
Canonici [= CIC], ed. Emil Friedberg, vol. 1 (Leipzig, 1879; repr. Graz, 1959). Gratian treats the definition
of decretals and their place in the body of ecclesiastical law in Distinctions 19 and 20.

62 While Gratian's formulation is laconic, the individual canons in D.19-20 do reflect the dynamism of
previous discussions of apostolic authority. Of particular note is D.19, c. 8-9, a decree of Pope Anastasius
I (496-8) approving ordinations carried out by Acacius, who as Patriarch of Constantinople (472-89) had
been condemned as a heretic for his Monophysite sympathies and ambivalence toward the primacy of the
Roman bishop. Gratian used this letter as an example of when a decretal was rendered illegitimate by its
transgression of previous decrees and evangelical precepts: "Quod ergo illicite et non canonice, sed contra
decreta Dei, predecessorum et successorum suorum hec rescripta dedit, (ut probat Felix et Gelsius, qui
Acatium ante Anastasium excommunicaverunt, et Hormisda, qui ab ipso Anastasio tertius eundem Acatium
postea dampnavit), ideo ab ecclesia Romana repudiatur, et a Deo percusses fuisse legitur: [c. 9 follows,
which is the Liber Pontificalis entry for Anastasius II, narrating how he was abandoned by his clergy and
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authority of decretals as they existed individually, i.e. standing alone rather than as part
of a larger collection of those that has been received by the Church. This is not at all
surprising given that there was no officially-sanctioned compilation of ecclesiastical law
in his day. In D. 19, pars I, however, Gratian scrutinized the validity of decretals not
found in the accepted body of canons (in corpore canonum non inventae) showing how in
practical terms, Gratian and his contemporaries closely associated individual decretals
with their means of transmission.®® These two relationships — between decretals and
conciliar canons on the one hand, and between the material and the formal sources of

canon law on the other — came under increasing scrutiny following the appearance of the

by God himself for having supported Acacius]" D. 19, dicta post c. 8. This decretal only became
problematic during the late-eleventh century controversies between Gregory VII and Urban II on the one
hand, and the cardinals who withdrew their obedience and joined with the anti-pope Clement I1I (Wibert of
Ravenna). Up to that point it had served as an important proof-text in Reformist circles for accepting the
validity of ordinations carried out by those newly designated as simoniacal. The cardinals who broke away
from Gregory and used these pontiffs’ approbation of the Anastasian decree, as well as the inclusion of the
text in the collections of the pro-Gregorian Deusdedit and Anselm of Lucca, to justify the cardinals' own
secession and condemnation of these pontiffs (the writings of the so-called schismatic cardinals was
collected in: "Benonis aliorumque cardinalium schismaticorum contra Gregorium VII. et Urbanum II.
scripta," ed. Kuno Francke, Libelli de Lite, vol. 2 (Monumenta Germaniae Historica; Hannover, 1897) pp.
366-422). Discussions of the decree subsequent to the cardinals' polemics reflected the now-negative
valence the cardinals had placed upon the text, as we find, for example, in the writings of Bernold of
Constance and Alger of Liége, the latter author being the immediate source whence Gratian derived D. 19,
c. 8-9. Thus the backlash against Gregory VII's assertion of papal prerogatives led ultimately to the
limitation of the pope's legislative purview in Gratian's constitutional framework of medieval canon law.

5 The full rubric for D. 19, pars. I reads: "De epistolis vero decretalibus queritur, an vim auctoritatis
obtineant, cum in corpore canonum non inveniantur." D. 19, c. 1 is a reply of Nicholas I to a request from
Gallican bishops to clarify the status of recently discovered "decretales epistolas priscorum pontificum
Romanorum" that put forth novel formulations of law. Nicholas insisted that these decretals, which were
none other than the Pseudo-Isidorian forgeries, carried the full weight of apostolic authority, even though
they were otherwise unattested, since among them was found a decretal of Leo I that was known to be
genuine: "decretales epistolac Romanorum Pontificum sunt recipiendae, etiamsi non sint codici canonum
compaginatae, quoniam inter ipsos canones unum B. Leonis capitulum constat esse permixtum, quo ita
omnia decretalia constituta sedis apostolicae custodiri mandantur." The cleverness of the forgers in mixing
real fragments with forged ones fooled even the papacy. The inclusion of this text in the Decretum also
shows how important Pseudo-Isidore was for the development of medieval canon law in its constitutional
aspects, serving, in the case, as the cornerstone for the independent authority of each individual decretal.
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Decretum.®* What precipitated this reevaluation was the reality of a Church whose
internal structures and pastoral functions were being defined increasingly through the
language and concepts of law, newly issuing forth from the papacy at an unprecedented
rate in the second half of the twelfth century. That this concurrent reevaluation was even
possible was a result of the rational form imposed upon canon law by the Decretum,
which provided a structure to the ius antiquum whereby the growing number of legal
scholars and judges in the field could interpret and implement the law on a more or less
consistent basis.®
1.2 Decretal collections prior to Compilatio prima

The history of twelfth-century decretal collections is still in the process of being

written.®® Offered here are some brief remarks on the transition from the ius antiquum of

6 Modern scholarship has introduced a distinction between the material sources for canon law on the one
hand — the individual letter, conciliar canon, or patristic text — and on the other, the formal sources — the
compilation that tranmits a group of particular texts excerpted from their original context.

5 Medieval canonists referred to all church law up through Gratian as the ius antiquum, to distinguish it
from the ius novum, which comprised the law issued after the compilation of the Decretum.

5 Nineteenth-century scholarship on the early history of decretal collections culminated in the publication
of Emil Friedberg's Canonessammlungen zwischen Gratian und Bernhard von Pavia (Lepizig, 1882; repr.
Graz, 1956). With a few notable exceptions, such as the Appendix Concilii Lateranensi, or the archival
efforts of Agustin Theiner and Etienne Baluze, Friedberg’s study was the first printed edition of canonical
collections from the twelfth century. The edition only gave the full text of canons not otherwise available
in print at that time, a justifiable editorial practice common in canon law scholarship that has unfortunately
impeded the accessibility of the material to scholars outside the discipline. Twentieth-century scholarship
arose out of the Papsturkunden project directed by Paul Kehr (Regesta Romanorum Pontificum. Italia
Pontificia, 9 vols. (Berlin, 1906-62)), which was forced to grapple with the means of transmission in order
to carry out its goal of printing all papal letters up to 1198. As a participant in the project, Walther
Holztmann collected a vast amount of data toward a history of twelfth-century decretal collections. The
research bearing directly on the /talia pontificia was published in: “Kanonistische Ergénzungen zur Italia
Pontificia,” Quellen und Forschungen aus italienischen Archiven und Bibliotheken 37-8 (1957-8) pp. 55-
102; 67-175. His research devoted specifically to the collections was never completed, however, but was
subsequently cobbled together, as is: Studies in the Collections of Twelfth-Century Decretals : from the
Papers of the late Walther Holtzmann, edd. C. R. Cheney and Mary G. Cheney (Monumenta Iuris
Canonici, Series B: Corpus Collectionum, vol. 3; Vatican City, 1979). In addition to his many articles on
particular aspects of twelfth-century canon law, Stephan Kuttner has also defined the outlines such a
history should take, in: "Notes on a projected history of twelfth-century decretal letters," Traditio 6 (1948)
pp- 345-51. Aided by the several-decades-old resurgence of interest in and publication of collections and
commentaries prior to 1Comp (in the Monumenta Iuris Canonici series), a comprehensive historical
overview of the canonistic activity between Gratian and the Decretals is now thankfully available: The
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Gratian to the new decretal law — the ius novum — and the creation of academic
institutions whose interpretive and pedagogical function began to shape the very form in
which this law was presented. Following the Decretum, the first attempts to collect
decretals appear simply as appendices or additions to Gratian, a practice identical, in
formal terms, to how canonists continued to integrate pre-Gratian material into the text
through the insertion of the paleae.®” Collections of decretals separate from the
Decretum first appear in the early 1170s. In a little less than two decades these
collections had developed the five-book-and-title form and the editorial practice of
excerpting decretals that would be adopted by the Decretals.®® The new decretal

collections were developed both in the court and the classroom, compiled by judges and

History of Medieval Canon Law in the Classical Period, 1140-1234, ed. Wilfried Hartmann and Kenneth
Pennington (Washington, D.C., 2008).

%7 The paleae (plural of palea, meaning chaff) were canons added to the Decretum within the body of the
text by the first canonists who used the collection. This material was already designated as such by the end
of the 1150s, whence the appellation Paucapaleae, identified by contemporaries as a student of Gratian and
the earliest canonist known to have engaged in this practice. There are at least 150 paleae, although in light
of Anders Winroth's identification of an earlier rescension of the Decretum (The Making of Gratian's
Decretum (Cambridge, 2000) the whole category may have to be revised. For the most recent attempt to
set the parameters for a comprehensive list, see: Rudolf Weigand, "Versuch einer neuen, differenzierten
Liste der Paleac und Dubletten im Dekret Gratians," in Life, Law and Letters: Historical Studies in Honour
of Antonio Garcia y Garcia (Studi Gratiani 29; Rome, 1998) pp. 883-99). The basic distinction between
the paleae and the texts with which we are here concerned, is that the former are pre-Gratian in origin.

The first rescension as outlined by Winroth does not, however, contain the only two decretals of Innocent 11
present in the Decretum at C. 2, qu. 5, c. 7 (listed as a palea) and C. 35, qu. 6, c. 8 (dated 1142, this text
used to serve as the ferminus ante quem for dating the Decretum). That would make C. 35, qu. 6, c. 8 the
opening move in the shift toward collections of the ius novum. A list of the Decretrum manuscripts
containing ius novum additions — sometimes as few as one decretal inserted in the middle of the distinction
or causa covering a similar topic — appears in: Kuttner, Repertorium der Kanonistik (Studi e Testi 71;
Vatican City, 1937) pp. 273-276.

5% The most comprehensive list of the 60+ surviving decretal collections from the twelfth century is given
in: Studies in the Collections of Twelfth-Century, pp. xx-xxxii. The division between systematic and
primitive decretal collections introduced by Kuttner has basically held up, with slight modifications (see
Jacob Hanenburg, "Decretals and Decretal Collections in the Second Half of the XIIth century," Tijdschrift
voor Rechtsgeschiedenis 34 (1966), pp. 522-99; Peter Landau, "Die Enstehung der systematischen
Dekretalensammlungen und die europdische Kanonistik des 12. Jahrhunderts," ZSRG 96, kan. Abt. 65
(1979) pp. 120-48). The dividing line is drawn between those collections that present a chronological
ordering of decretals in full (primitive) and those that organize the letters by topic and subject the
individual letters to some sort of editing (systematic).
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litigants in ecclesiastical cases, as well as law professors and their students training for
ecclesiastical careers. Although the majority of the early decretal collections were
Northern French or English in origin, the center of gravity for the ius novum shifted to
Bologna with the appearance of Bernard of Pavia's Breviarium Extravagantium around
1191.% That is not to say that Bolognese canonists were idle prior to the 1190 period.
Rather, they focused their attention on adding to and glossing the Decretum.

The appearance in the early 1190s of the Bolognese master Huguccio's Summa
decretorum marked a fork in the road for Bologna's jurisprudence.”® Summarizing and
consolidating the previous commentaries on the Decretum, Huguccio's Summa
established a consensus for the interpretation of the lus Antiquum just as Bernard of
Pavia's Breviarium extravagantium was opening the way for the shift in Bolognese
scholarship toward decretal law. Huguccio's Summa also marked a milestone for the
attitudes of the Bolognese school vis-a-vis the authority of papal decretals. While there

has been some debate over Huguccio's ideas about papal authority, what is not in dispute

% Anglo-Norman bishops and their cathedral circles produced the first collections of the ius novum. For
the definitive study of the English collections, see: Charles Duggan, Twelfth Century Decretal Collections
and their Importance in English History (University of London Historical Studies, 1963); with revisions to
the interdependence of some of the Northern-European systematic collections by: Landau, "Enstehung der
systematischen Dekretalensammlungen." The Anglo-Norman tradition of canonistic jurisprudence
developed independently from that of Bologna, though Italian collections did circulate and have some
impact (Stephan Kuttner and Eleanor Rathbone, "Anglo-Norman canonists of the twelfth century," Traditio
7 (1949-51) pp. 279-358). The Anglo-Norman tradition did not simply disappear with the rise of Bologna.
Transalpine collections were copied and circulated well into the 13" century. Increasingly, however,
English canonists traveled to Bologna to study, with Insular canonists such as Ricardus Anglicus, Gilbertus,
and Johannes Galensis making important contributions to the development of decretal law in the early-
thirteenth century.

" The scholarly distinction, long in use, between Decretists (those who glossed the Decretum) and
Decretalists (those who composed and glossed collections of papal letters) has tended to erect an artificial
barrier between these two types of canonistic work. In truth, the Decretum exercised a strong influence on
both the form and content of twelfth-century decretal collections, even after the latter had developed their
distinctive five-book-and-title structure. A collection such as the five-book Francofurtana, the largest prior
to 1Comp, contained around 40% pre-Gratian material, and was glossed in the Concordia discordantium
manner through the inclusion of contradictory canons in the apparatus. Bernard of Pavia also gave ample
space to pre-Gratian material, as we shall see below.
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is that in the realm of law, Huguccio granted a greater degree of authority to papal
decretals than had any of his predecessors.”’ Huguccio shifted the balance between
decretals and conciliar canons, arguing that in the case where a canon and a decretal
conflicted, the sentence of the decretal should prevail. In the presence of a conflict it
should be assumed that it was a pope's express desire, based on specific knowledge, to
derogate the canon's ruling, a capability well within apostolic authority.”> A pope could
also reverse the decisions of his predecessors, a constraint that had fettered papal
authority in Gratian.

In Huguccio's commentary we can see how far the schools had come to stand in
the main currents of contemporary canonistic discussion, becoming responsive to the
newest legal precedents issuing from Rome. Whereas Gratian had woven his discussion
from texts several centuries removed, Huguccio brought evidence from contemporary

decretals to prove the extension of the pope's decision-making into matters of doctrine

! In his classic work on constitutional thought among the medieval canonists, Brian Tierney depicted
Huguccio as arguing for a division of powers within the Church that foreshadowed the view of limited
papal monarchy common among Conciliarists a few centuries later: Foundations of the Conciliar Theory:
The Contribution of the Medieval Canonists from Gratian to the Great Schism (Cambridge, 1955), esp., pp.
26-43. Charles Duggan, on the other hand, in his work on English decretal collections, saw Huguccio as
advocating a position for virtually unlimited papal power, derived — as it was for Gregory VII — from the
Petrine foundation of the Apostolic See: Twelfth-Century Decretal Collections, pp. 34-9. The middle
ground has been staked out more recently by Wolfgang Mueller, who argues that Huguccio's more
absolutist legal opinions are tempered by his overarching moral theology: Huguccio. the Life, Works, and
Thought of a Twelfth-Century Jurist (Studies in medieval and early modern canon law 3; Washington,
D.C., 1994). Divergent assessments of where Huguccio stood on papal power frequently depend on which
aspect of his thought is brought into focus as well as the more fraught issue of which rescensions of his
Summa is consulted, some of which should not even be attributed to him, according to Mueller. It can only
be hoped that the forthcoming publication of Huguccio's Summa will contribute to a more stable
interpretation of the most important canonist of the late-twelfth century.

2 "Dicunt quod canon prevalere quia nititur auctoritate pape et totius concilii, sed decretalis sola auctoritate
pape. Econtra tamen dico quod potius decretalis preiudicare debet, quia cum apostolicus...decretalem
constituit contrariam canoni ex certa scientia videtur velle derogare canoni quia ei licet," quoted in Duggan,
Twelfth-Century Decretal Collections, p. 35.
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and sacramental practice. With Huguccio we see the next stage in the evolving

synchronicity of the apostolic see and the schools.

1.3 Decretal collections from Compilatio prima through the reign of
Innocent 111

We have a better understanding of the development of canon law between 1190
and 1234 than for the previous period. Interest in the textual and historical study of the
immediate antecedents of the Decretals goes back to the early-modern period with the
foundational work Antonio Agustin (1516-86), who produced the first and only full-text
edition of the first four of the 5C, the formal sources of the Decretals.” Agustin's
sensitivity to the textual work necessary for reconstructing canonistic history remained,
wth a few exceptions, unparalleled until the maturation of nineteenth-century German
scholarship. The outlines of early-thirteenth-century canonistic history became much
sharper as a result of the encyclopedic bio-bibliographic studies’* and new editions of
texts’> published in the nineteenth and early-twentieth centuries. Building on a fairly

solid foundation of the 'who' and 'what', peri- and post-war twentieth-century scholarship

3 Antiquae Collectiones Decretalium (Lérida, 1576); reprinted in his Opera Omnia, ed. Giuseppe Rocchi,
vol. 4 (Lucca, 1769). A partial new edition of Compilatio prima, limited to the first book, was put together
by: Joseph Antoine de Riegger, Bernardi praepositi Papiensis Breviarium extravagantium cum Gregorii IX
P. Decretalium collectione ad harmoniam revocatum, varietate lectionum, et variorum notis illustratum
(Freiburg, 1779). Compilatio quinta, the fifth of the 5C, was edited by: Innocentius Ciron, Quinta
compilatio epistolarum decretalium Honorii III (Toulouse, 1645).

™ Friedrich Carl von Savigny, Die Geschichte des Romischen Rechts im Mittelalter, 7 vols. (Heidelberg,
1834-51); Friedrich Maasen, Die Geschichte der Quellen und der Literatur des canonischen Rechts im
Abendlande bis zum Ausgang des Mittelalters (Graz, 1870); Johann Friedrich von Schulte, Die Geschichte
der Quellen und Literatur des canonischen Rechts, 3 vols. (Stuttgart, 1875-80; repr., Union, N.J., 2000);
Stephan Kuttner, Repertorium [as n. 18].

7 Friedberg, OC4; H. Singer, "Die Dekretalensammlung des Bernardus Compostellanus Antiquus,”
Sitzungsberichte der kaiserlichen Akademie der Wissenschaften in Wien, philosophisch-historische Klasse
126, 1i (1914) PP. 1-119. The format of Friedberg's edition all five of the 5C is the same as his
Canonessammlungen zwischen Gratian und Bernhard von Pavia, listing the decretals according to
inscriptions and incipit...explicit, and giving the full text only for those decretals not already printed in his
CIC. The Papsturkunden project under the direction of Paul Kehr and the papal registers published by the
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was able to give more detailed answers to the 'how' and 'why' of the adolescence of the
ius novum. The rich, but linear history of canon law characteristic of a J.-F. Schulte is
now a multi-dimensional web where we can track canonists' use of the papal registers, the
stages of development for collections that went through multiple rescensions, and the
reasoning behind certain judgments as to a collection's success or failure along the
papacy—university axis, to name a few examples. The history is by no means settled,
however, and some of the complexity introduced over the last seventy years has muddied
the waters as much as it has filtered them. The collowing summary stands on the
shoulders of this work, and where appropriate, will offer suggestions for lacunae still
needing to be filled.

1.3.1 Compilatio Prima

Bernard of Pavia's Breviarium extravagantium, or Compilatio prima as it was
later titled (= 1Comp), was the largest canonical collection to appear since the Decretum,
distributing around 900 capitula over five books and 152 titles. While the reception of
1Comp was similar to that of the Decretum, there was an acceleration of the cycle of
supplementing, revising, and glossing the collection.”® Just as the Decretum had filled
the void in the classroom, 1Comp quickly became the collection of choice for the
teaching of decretal law at Bologna. This is particularly evident from the wealth of

Summae decretalium and other commentary literature based upon 1Comp produced

Bibliothéque des Ecoles frangaises d’Athénes et de Rome also greatly expanded the textual base of material
sources.

78 There are multiple rescensions of 1Comp that came into existence as the collection was supplemented by
successive canonists both in Bologna and in Northern Europe. These recensions were classified by Gerard
Fransen in: "Les diverses formes de compilatio prima," Scrinium Lovanensis: Mélanges historiques Etienne
von Cauwenberg (Recueil de travaux d'histoire et de philologie 24; Louvain, 1961); "La tradition
manuscrite de la "Compilatio prima," in Proceedings of the Second International Congress of Medieval
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during the 1190s.”” As was the case with the Decretum, the success of 1Comp lay in how
it unified contemporary texts and canonistic methods with those of the past. Bernard
built a bridge between the ius antiquum of the Decretum and the ius novum by including

a significant percentage (around 40%) of pre-Gratian material.”®

Whether intentionally
or not, Bernard also brought decretal law more in line with the organizational structure of
Roman Law, drawing upon the latter to supply titles not native to canon law.” With the

arrival of 1Comp, the internal forces of canonistic jurisprudence had reached a critical

point, solidifying an intellectual and professional framework to support the further, rapid

Canon Law, Boston College, 12-16 August 1963 (Monumenta iuris canonici, Series C: Subsidia, vol. 1;
Vatican City, 1965) pp. 55-62.

"1t was Bernard of Pavia himself who composed the first titled Summa decretalium a year or so after
Comp. I in 1192-3, after he had become Bishop of Faenza. Thereafter, the most common genre of
commentary literature that circulated separate from the collection it followed was the Summa titulorum,
which was organized according to the title sequence of the collection. There was a great expansion of the
commentary genres after 1Comp, including: Casus, Notabilia, Brocarda, and Quaestiones. For the
differences bewteen theses genres, see: Stephan Kuttner, "The Revival of Jurisprudence," in Renaissance
and Renewal in the Twelfth Century, edd. Robert L. Benson and Giles Constable (Cambridge, MA, 1982)
pp. 299-323.

" Bernard was explicit in his effort to provide a supplement to Gratian. He announces in the preface to his
commentary on the collection that he had revisited some of the formal sources used by Gratian (he cites
Gregory I's register and Burchard of Worms by name) in order to collect material left out of the Decretum
and combine it with newer texts: "the subject matter is made up of decretals and certain useful provisions
which Gratian left out — saving fruit new and old for us — in the corpus of canons, in the register of
Gregory, and in Burchard," trans. in: Somerville and Brasington, Prefaces, pp. 231-2; original in: Bernardi
Papiensis Faventini Episcopi Summa decretalium, ed. Theodore Laspeyres (Regensburg, 1860; repr. Graz,
1956) p. 2. Even the form of the exordium in Bernard's Summa, running through the materia, intentio,
utilitas, and ordo agendi of the collection, is characteristic of an introduction to a Summa decretorum.

7 Bernard's contributions should be assessed in light of Peter Landau's research, which provides a
corrective to previous scholarship that played up the exceptionalism of 1Comp (see, "Die Entsehung der
systematischen Dekretalensammlungen,"). 1Comp was not, in fact, Bernard's first compilation. Landau
makes a strong argument that he was also the author of the Collectio Parisiensis Il and the Collectio
Lispsiensis (derived from a collection in the Bambergensis group), both of which are unknown to have been
used by any other collection besides 1Comp. Neither was the organization of 1Comp novel. Earlier
collections, particularly Anglo-Norman ones, contained a far greater percentage of decretal material, and
the five-book-and-title structure had already been utilized by earlier collections, most notably the Collectio
Francofurtana. The practice of organizing decretal law into books and titles reflects the influence of
Roman Law structures, and in this sense, Bernard did bring canon law closer to its Roman predecessor by
supplementing the titles he inherited with many drawn directly from Justinian's Digest.
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development of the discipline. This framework was able to adapt to the deluge of
material sources that came during the pontificate of Innocent III (1198-1216).

1.3.2 Rainerius of Pomposa and the collections of Gilbertus and Alanus

Innocent's reign was characterized by a growing symbiosis between the papal
curia and canonists. More than just the sheer number of Innocent's decretals, it was also
the juridical quality of Innocent's letters that made them of such interest to canonists.*
The first compiler to assemble his decretals was Rainerius of Pomposa, who compiled
letters directly from the first three years and part of the fourth of Innocent's registers."!
The collection is dedicated to an otherwise unknown papal chaplain named Johannes, and
there is no direct evidence that Innocent was involved in the compilation. Rainerius
arranged the selected extracts under a title scheme largely peculiar to his own collection,
and is an important witness to the development of canonistic science for the explicit
discussion of his editing technique in the preface.* Scholars have generally stressed the
uniqueness of Rainerius' collection and its lack of connection to Bolognese
jurisprudence.® Viewed through the prism of older collections like the Appendix

Concilii Lateranensi, however, Rainerius is well within canonistic precedents for his

%0 Tt is perhaps a misnomer to say that Innocent III was the first lawyer-pope, as was argued in the past
based upon an incorrect assumption that Inncoent had studied under Huguccio. For a review of medieval
opinions concerning Innocent's legal acumen as well as the scholarship on the issue, see: Kenneth
Pennington, "The Legal Education of Pope Innocent I11," Bulletin of Medieval Canon Law 4 (1974) pp. 70-
7.

81 The collection can be found in: Migne, PL, vol. 216, coll. 1173-1272. Rainerius is an early witness to the
respect with which Innocent's contemporaries held his legal learning, who came from all corners of Europe
to hear the "sapientia nostri temporis Salomonis."

%2 In the collection's preface, Rainerius outlines his editorial procedure: "I gathered in this work all the best
things, with fullest authority as far as decretal and decrees are concerned. But I decided that some, because
they contain various legal issues, should be cut up, so that they could be distributed under the titles
appropriate to them. Extracting from the judgments and certain of the letters only those sections which are
pertinent for law, I properly arranged the aforementioned," Somerville and Brasington, Prefaces, p. 233.
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consecration of a collection to a single pontiff, and his content-over-form approach where
the decretals themselves drive the title selection and organization of the material.**
While there is no direct evidence to suggest that Innocent was involved in the
compilatory process, Rainerius' collection does reflect some of the polemical concerns of
Innocent's papacy.® Moreover, there is external evidence from Innocent's biographer,
writing towards the end of 1203, that Innocent was already involved in commissioning
canonistic work, which, if not applicable in reality to Rainerius, may have been an ex post
facto attribution.®®

After Rainerius there came a steady flow of new collections. The collections of
the English canonists Alanus and Gilbertus drew upon Rainerius but formed the bulk of

their collections out of decretals from Innocent's predecessors going all the way back to

Alexander I11.*" Both the Collectio Alani and Collectio Gilberti went through several

% See, for example: Stephan Kuttner, "Rénier de Pompose ou Rainerius Pomposanus ou de Pomposa,"
Dictionnaire de droit canonique 7 (Paris, 1965), pp. 83-4.

$ Rainerius' titles are not wholly without precedent: XI. De decimis, IV. De electione et qualitate
eligendorum; XXXVIIL. De voto et habitus susceptione), and others seem to reflect a specificity emanating
from the limited number of texts contained in each section more than anything else: XII. De nuntiis
Hospitalariorum cruce falso signatis, et laicis qui officium praedicationis sibi usurpant; VII. Ne simplices
sacerdotes quae solis episcopis competunt ex consuetudine sibi usurpent. Also similar to Bernard of Pavia
and later the Decretals, Rainerius opens his collection with a theological text: 1. Si personae divinae
proprium nomen possint habere.

% This is seen in titles such as: II. Quod sacerdotium majus sit regno; 111. De primatu apostolicae sedis; V.
Ne translatio electorum in episcopos, post confirmationem, praeter assensum Romani pontificis fiat

8 "Fecit...post pontificatum autem, libros Sermonum, et Postillam super septem psalmos, Epistolarum,
Regestorum, et decretalium, quae manifeste declarant quantum fuerit tam in humano quam in divino jure
peritus," "Gesta Innocentii PP. III.," PL, vol. 214, coll. xvii-xviii. For a discussion of this passage in
relation to Innocent's emphasis on the Register as the preeminent source for decretal law, see: Hageneder,
“Papstregister und Dekretalenrecht,” in: Recht und Schrift im Mittelalter, ed. Peter Classen (Vortrage und
Forschungen 23: Sigmaringen, 1977) pp. 319-47.

¥7R. von Heckel, "Die Dekretalensammlungen des Gilbertus und Alanus nach der Weingartner
Handschriften," Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, kanonistische Abteilung 29 (1940)
pp. 116-357.
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stages of composition, and circulated in multiple recensions.® Their collections are a
reminder that 1Comp in no way closed the door to the assemblage of earlier materials,
and that academic jurists remained interested in filling the gaps in their knowledge of the
sources.

1.3.3 The Compilatio Romana and Compilatio Tertia

Another Bolognese jurist, Bernardus Compostellanus antiquus, assembled a
collection covering the initial ten years of Innocent's pontificate, the first major collection
devoted exclusively to Innocent's letters after that of Rainerius of Pomposa.” Called the
Compilatio Romana at Bologna, this collection is especially interesting from the point of
view of papal involvement, both for its composition and for its eventual demise in the
schools. In a brief postscript at the end of the collection, Bernardus felt compelled to
report that certain decretals circulating among the schools under Innocent's name were

not, in fact, from this pontiff.”® Claiming that his information came from a first-hand

% In addition to Heckel's comments on both collections, further research on the compositional stages of the
Collectio Alani appears in: Stephan Kuttner, "The Collection of Alanus: A concordance of its two
recensions,” Rivista di storia del diritto italiano 26 (1953) pp. 37-53.

% The collection was edited in calendar form by: H. Singer, "Die Dekretalensammlung des Bernardus
Compostellanus Antiquus," Sitzungsberichte der kaiserlichen Akademie der Wissenschaften in Wien,
philosophisch-historische Klasse 126, ii (1914) pp. 1-119. Bernardus chose 277 Innocentine decretals from
the collections of Gilbertus and Alanus, and added 154 others that he selected from Innocent's registers, for
a total of 431 decretals distributed over 491 capitula. Kuttner showed that Bernardus was influenced by
Rainerius' collection in his choice to include a number of texts, although the wording of those capitula does
not directly derive from Rainerius: "Bernardus Compostellanus Antiquus: a study in the glossators of the
canon law," Traditio 1 (1940) p. 328.

% The full epilogue is as follows: "In fine quiddam annectare affectionis ardor scolastice me cogit, ut
quasdam decretales, quas sub nomine domini Innocentii III. habent scolastici, tanquam non suas respuastis.
Neque enim in registris eius idem continetur, neque ab eo comprobantur, sicut ore ad os ab eo accepi.
Quarum una est de servo in subdiaconum ordinato, qui privilegio asseritur eodem gaudere cum diacono.
Secunda de subdiacono eligendo, in qua dicitur quod ob hoc non viderimus aliquem reprobatum. Tertia de
dote, ubi dicitur: quod de matrimonio cognovisitis, et de dote cognoscere valuistis. Quarta de clericis, qui
renuunt ordinari: ubi dicitur, quod eis beneficia auferantur. Quinta de sacramentis extortis: ubi dicitur quod
illi, qui ea prestiterunt, penitus observare tenentur. Sic et de quibusdam aliis accipe. Prima predictarum
incipit: Miremur [Coll. Luc. 124; Alan. 1.10.1; Abrinc. II ¢.9; X 1.18.7], secunda: Ex litteris [Coll. Hal.
¢.80; Gil. 1.9.7.], tertia: De prudentia [JL 16589; 2Comp 4.14.1; X 4.20.3], quarta: Queris [JL 13785;
2Comp 1.8.1; X 1.14.6], quinta: Super consultatione [Alan. 1.13.8]. Quinta tamen iuri non repugnat,
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meeting with the pope himself, Bernardus cites five decretals that were neither in the
registers, nor had received approval from Innocent. Bernardus then implies the obverse
conclusion for his own collection, viz., that the presence of the decretals in his collection
in the first ten years of Innocent's register guarantees their authenticity.”’ The concern
with forgeries and false attributions in this period is well known, but we should take a
moment to examine Bernardus' comments for what they imply about the role played by
Innocent in compiling the collection.

While the registers were the evidence of first resort for testing the authenticity of
a decretal — enregistration of a decretal was an immediate vouchsafe for its authenticity —
by the early-thirteenth century it was known that the registers were not a complete record
of the voluminous papal correspondence, and so there had to be further tests should a
decretal not be found therein.”” The canonist Laurentius Hispanus, building upon an
earlier gloss of Gratian's D. XIX by Huguccio, wrote that common opinion should be
sought whether a doubtful decretal was considered authentic, and added a reference to

Innocent's recent letter Pastoralis on the same subject.”” Among other important topics,

verumtamen sua non est. Omnes autem, que in hoc opere continentur, in registris eiusdem a primo anno
usque ad decimum noveritis contineri," Singer, "Die Dekretalensammlung,”" pp. 114-5. Each of the five
appeared in one of the many versions of the collections of Gilbertus and Alanus, some of them going on to
appear in 2Comp, and from there the Decretals. 1 have provided references for where these decretals
appear in previous collections according to the commentary in: C. R. Cheney, "Three decretal collections
before Compilatio 1V: Pragensis, Palatina I, and Abrincensis," Traditio 15 (1959) pp. 481-3. Note that the
references to the collections of Gilbertus and Alanus follow the study of the Weingarten manuscript by R.
von Heckel ("Die Dekretalensammlungen"), and where a decretal also appears in 2Comp, I have given this
citation over that of Gilbertus/Alanus.

! All but four of Innocent's 277 letters appear in the registers that have come down to us. As Kuttner
showed, however, Bernardus used the register text of a decretal only when it was not available in another
formal source, showing the importance of the register for him more as a list of authentic decretals rather
than as a repository of the "true" version.

%2 See Hageneder's study of the register's role in canonical collections: "Papstregister und Dektrealenrecht".
I rely heavily on his article to draw the foregoing conclusions.

% Writing in the Glossa Palatina to D. XIX pr. ad v. De epistolis: "Ubi autem dubium est, an sit decretalis:
recurrendum est ad registrum...si ibi non reperitur: presumptionibus standum est, puta si inter alias habetur
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Pastoralis highlighted the problem of inauthentic decretals in the courts and schools, and
pointed to a decretal's consonance or dissonance with the ius commune as the standard for
whether a judge should apply its judgment.”® When a decretal was discordant with the
ius commune, he should consult a higher authority, presumably the pope. Bernardus
included Pastoralis in his collection (Bern 2.12.3), and his method for discounting the
authenticity of the above-mentioned five decretals reflects all the stages of verification
we have outlined. Not finding those decretals in the registers, which were commonly
accepted as Innocent's among scholars (quasdam decretales, quas sub nomine domini
Inn. 11 habent scholastici), including one which was not contrary to accepted law (iuri
non repugnat), Bernardus confirmed the pope's rejection of those letters first-hand (ore
ad os ab eo accepi). The evidence suggests, therefore, that the only involvement
Innocent had in this collection was a consultative one, limited to verifying or disproving
the authenticity of certain questionable texts.

This would be the end of it were it not for what we know about the fate of the
Compilatio Romana. Only a year after the appearance of the Bernardus' collection, a new
compilation was put together by the papal notary Petrus Beneventanus covering the first

twelve years of Innocent's pontificate. Known subsequently as Compilatio tertia

et esse putatur decretalis...Hodie quid tibi sit faciendum, habes extra III, de fide instru[mentorum],
Pastoralis [3Comp 2.13.3/X 2.22.8]" quoted in Hageneder, "Papstregister," p. 331, n. 49. Laurentius left
out Huguccio's additional standard of aequitas canonica, which was a fuzzy combination of an overarching
standard of justice and the embodiment of that principle in the body of written law. Pastoralis substituted
the ius commune for aequitas canonica as a measure of any particular law, as we shall see below.

% Pastoralis also appeared in Compilatio tertia, whence it was taken up into the Decretals (X 1.22.8):
"[c]um aliqua decretalis, de qua iudex merito dubitet, allegatur, si eadem iuri communi sit consona,
secundum eam non metuat iudicare, cum non tam ipsius, quam iuris communis auctoritate procedere
videatur. Verum si iuri communi sit dissona, secundum ipsam non iudicet, sed superiorem consulat super
ea." The ius commune, imperfectly translated as the common law because of its Anglo-American
associations, was a conceptual formulation used by medieval jurists to denote the accepted legal theory and
practice of the time. In concrete terms, it referred to the whole body of Roman and Canon law against
which new laws were to be judged.
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(hereafter 3Comp), it was accompanied by the bull of promulgation Devotioni vestrae,
marking the first time a pope had offered official approbation for a particular collection.”
Innocent directed Devotioni vestrae to the scholars at Bologna, stating that all the
decretals in Petrus' collection were contained in the registers and so could be used in the
courts and schools without any cause for doubting their authenticity. Petrus included
many of the same texts as Bernardus, and employed roughly the same compilatory
method, deriving the majority of his material from other formal sources and only a small
portion directly from the register. Why, then, the need for a new collection? We possess
a contemporary account by Tancred of Bologna, in his commentary on 3Comp, which
reports that Bernardus' collection was deemed unacceptable at Rome because it contained
decretals that were rejected by the Curia.”® Early scholarship on this problem claimed
that the Compilatio Romana contained forged or doubtful decretals, a suggestion that
Singer, the collection's editor, held to be influenced by the previous mistaken attribution

of Bernardus' epilogue to 3Comp.”” Tancred's words are critical here: he states that the

% "By notification of the present letter let it be known that the decretal letters faithfully compiled by our
beloved son Master Peter, subdeacon and notary, and collected under appropriate titles, are contained in our
registers up to the twelfth year. We decided that as a precaution they ought to be sent to you under our
seal, so that you can use the same without any scruple of doubt, when it is necessary, both in judgments and
in the schools," in Somerville and Brasington, Prefaces, p. 234.

% "[M]agister Bernardus Compostellanus, archidiaconus in Romana curia, in qua moram faciens
aliquantum, de regestis domini Innocentii papae unam fecit decretalium compilationem, quam Bononiae
studentes Romanam compilationem aliquanto tempore vocaverunt. Verum quia in ipsa compilatione
quaedam reperiebantur decretales, quas Romana curia refutabat, sicut hodie quacdam sunt in secundis, quas
curia ipsa non recipit, idcirco felicis recordationis dominus Innocentius papa III. suas decretales usque ad
annum XII. editas per magistrum P. Beneventanum notarium suum in praesenti opere compilatas Bononiae
studentes destinavit." The full prologue to Tancred's Apparatus ad compilationem tertiam is printed in:
Schulte, Die Geschicte der Quellen, vol. 1, p. 244. The meaning of "sicut hodie quaedam [decretales] sunt
in secundis" is clarified in the passage that immediately follows this one, which refers to the decretals
compiled in 2Comp, which were taken from the collections of Gilbertus and Alanus, as: "mediae sive
secundae decretales." The phrase appears at the end of the prologue as well, contrasting the decretals of
Innocent with those of his predecessors: "primas et secundas decretales, prout melius potui glosulavi," ibid.,
p. 244.

°7 Singer, "Die Dekretalensammlung," p. 32.
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Curia rejected certain decretals in the Compilatio Romana, just as it now rejects certain
decretals from previous pontiffs (mediae sive secundae decretales). The issue was not
authenticity, as Devotioni vestrae's stress on enregistration might lead us to suppose, so
much as juridical value. What were the grounds for this rejection? If it was based on the
decretals per se, one would have to examine the texts in the Compilatio Romana left out
of 3Comp, an examination well beyond the scope of this introduction. Others have
suggested that Bernardus' heavy editing of his texts was a factor. That Bernardus' editing
was perhaps deemed excessive may be seen by comparing certain decretals common to
the Compilatio Romana and 3Comp, where Petrus actually went back to the registers in
order to include a fuller version of the text.”®

The reasons for the failure of Compilatio Romana go to the heart of the evolving
relationship between the schools and the papacy. A rejection based upon the Curia's
dislike of some of the texts included in the collection shows a papacy seeking a more
active role in the formation of the law. It understood that the ultimate shape of the law
now depended on an additional process of selection and filtration through the interpretive
apparatus of the schools. That is not to say that Innocent thereafter took charge of the
process of compilation, as nineteenth century canon law scholarship asserted.” Kenneth
Pennington demonstrated in an important article on 3Comp that Devotioni vestrae should
be taken at face value, being nothing more than a seal of approval attached to a collection
of private initiative. 100 We know, however, that during the remainder of Innocent's

pontificate there was a regular, in-house production at the papal chancery of small

% For examples, see: ibid., pp. 27-8.
9 Cf., Schulte, Die Geschichte der Quellen, vol. 1, pp.

1% pennington "Making of a Decretal Collection."
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compilations of Innocent’s later decretals, which would form the basis for other
collections of wider circulation, including 4Comp.'®" But the schools were
simultaneously expanding their role as well. The initiative undertaken by Petrus
Beneventanus, both in compiling the collection and seeking Innocent's approval,
demonstrates a desire at the universities to have an agreed-upon set of texts whose
authenticity was above reproach. Additionally, Petrus' own editing reveals that he did not
hesitate to change key phrases and passages to bring some of Innocent's letters in line
with changed circumstances or even more accepted legal practice.'”? The letter of the
law was not sacred.

1.3.4 Compilatio secunda and Compilatio quarta

There were two more significant collections produced in Bologna during
Innocent's pontificate, which came to be known as Compilatio secunda (= 2Comp) and
Compilatio quarta (= 4Comp) If Petrus Beneventanus had filled the lacuna for Innocent
IIT's letters left by the demise of the Compilatio Romana, then Johannes Galensis did the
same for the decretals of pontiffs prior to Innocent with 2Comp. So-called because its
material fell chronolgically prior to 3Comp, 2Comp drew primarily from the decretals in

103

the collections of Gilbertus and Alanus. ™~ The absence of contemporary, dated material

191 C. R. Cheney, "Three decretal collections." The genesis of these collections within the Curia is shown
in their reliance on chancery copies for some of the letters rather than the registers, the sort of access only a
papal notary would have. The letters in these small collections begin immediately after the period covered
by 3Comp, which led Cheney to surmise that they were designed as an appendix to that collection. The
beginning of this process is perhaps reflected in the registers themselves, where there appears in year
eleven a group of decretals out of the normal chronological order, an anomaly to which Baluze first drew
attention; cf.: Hageneder, "Papstregister," pp. 340-1.

192 K enneth Pennington demonstrated this for several decretals in 3Comp, most forcefully for Pastoralis,
where we can see Petrus artfully choosing and combining different versions of the text that had come to
him from previous collections: "Making of a decretal collection," pp. 81-92.

193 2Comp does contain seven decretals ascribed to Innocent I1I, as well (see table in: Friedberg, QCA, p.
xxviii). Kuttner's call in the 1930s for further investigation of these texts has not been answered, to my
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prevents a more precise dating of 2Comp than to the period between 1210-5.'"* This lack
of precision is regretable, as it was during these five years that there coalesced at Bologna
a collective sense of the shape and continuity of their canonistic endeavors dating back to
the 1190s. This is evident first and foremost in the common parlance of glossators by
which the first three of the 5C were now numbered, i.e. Compilatio prima, secunda,
tertia, or extra I, II, I1I. The sequential demarcation of the unofficial canon of the ius
novum focused Bolognese activity on a now-limited number of collections.'®®

Johannes Teutonicus compiled Compilatio quarta (hereafter = 4Comp) soon after
the Fourth Lateran Council in November 1215, combining the decrees of this council
with 118 of Innocent's decretals.'®® A curious anecdote about the reception of 4Comp

appears in the mid-thirteenth century text known as the Principium decretalium, a

knowledge, and 2Comp remains perhaps the least studied of the 5C. In addition to the status of the seven
Innocent decretals, there are also a number of texts in 2Comp for which no formal source has yet been
identified (for examples see Friedberg's provenance table indicating the appearance of 2Comp decretals in
previous collections: QCA, pp. XxViii-XxXii).

19 Attention should be drawn to the relatively recent identification of a portion of an earlier recension of
2Comp in a Brussels manuscript (which Kuttner had previously thought an abridgment of Johannes
Galensis’ work): Peter Clarke, “The Collection of Gilbertus and the French glosses in Brussels,” ZSRG,
kan. Abt. 86 (2000) pp. 132-45.

19 One of the earliest attempts to draw a line from Bernard of Pavia up through the present was made in a
gloss to the Compilatio Romana, which actually designated Gilbertus' collection as Compilatio secunda.
see: Stephan Kuttner, "Bernardus Compostellanus antiquus: a study in the glossators of the canon law,"
Traditio 1 (1940) pp. 277-340. The four known manuscripts of the Compilatio Romana are interesting as
well in how they reflect resistance to the narrowing of the academic scope to the 5C. The Modena
manuscript (Biblioteca Estense, MS a. R. 4. 16) has a corrected version of the collection: the excised
portions of those letters that also appeared in 3Comp have been added in the margins. The British Library
manuscript (Cod. Harley 3834) copied Compilatio Romana as the third work preceded by 1-2Comp.
Nevertheless, the manuscript tradition of the first three of the 5C shows how quickly they came to be so
closely associated. Manuscripts that contain one or more of these collections in numerical order greatly
outnumber manuscripts of just a single one of the five, or of one of the first three Compilationes Antiquae
copied with another, unnamed collection. More research is needed to illuminate the development of the
linkages between the different collections in the manuscript tradition.

1% A total of 189 texts are arranged under 69 titles, making 4Comp the slimmest of the SC. The letters are
derived mainly from the latter part of Innocent's pontificate, though the collection also includes some letters
from the period already covered by 3Comp, all but five of which appeared in the collections of Gilbert,
Alanus, and the Compilatio Romana. Johannes relied on a number of intermediate collections whose
genesis can be traced back to compilatory activity in the papal chancery itself. For the
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thumbnail sketch of the history of canon law from the Garden of Eden to the Council of
Lyons (1245) attributed to the jurist Johannes de Deo.'®” The Principium relates that
Johannes Teutonicus, presumably after traveling to see the pope to get approval for his
compilation, stormed out of the Curia when Innocent refused to authenticate the
collection.'® The Principium is the unique witness for this story, which sounds like the
sort of university gossip that occasionally found its way into canon law commentaries of

19 the anecdote does accord with some peculiar

the day. Whether or not the story is true,
facts about 4Comp. The collection appears to have been only grudgingly accepted at the
schools. In the preface to his 3Comp apparatus, Tancred of Bologna does not even
mention 4Comp, a curious oversight given that the apparatus itself does cite 4Comp.'"°
Nor was 4Comp subject to the same glossing and interpretive work as the other
collections; the only known apparatus to the collection was written by Johannes himself.
The circumstantial evidence therefore suggests that canonists recognized the
importance of papal approval if their collections were going to circulate widely. It is not

known why Johannes had been denied approval. Kuttner suggested that numerous

textual errors, perhaps due to the haste with which the collection appears to have been

197 The text was first discovered in a Paris manuscript (Paris, BNF lat. 4489, fol. 104-05) and printed by H.
Kantorowicz in: "Das Principium Decretalium des Johannes de Deo,", ZSRG, Kan. Abt. 12 (1922) pp. 418-
444. Two additional copies of the Principium have since come to light (Rome, Cod. Vat. Borgh. 45, fol.
23"™; and the now lost Breslau Univ. I Q 102 201" - 202 ") containing fuller versions of the text. The
Borghese version was printed in: Stephan Kuttner, "Johannes Teutonicus, das vierte Laterankonzil und die
Compilatio quarta," Miscellanea Giovanni Mercati V, Studi e Testi 125 (Vatican City: 1946) pp. 632-3.

198 "Processu temporis magister Johannes Theutunicus accepit constitutiones concilii Innocentii et quasdam
decretales quas Innocentius sexto anno sui regiminis usque ad concilium fecit, compillavit et glossavit, et
vocatur quartus liber decretalium. Set quia dominus Innocentius noluit actenticare ["Set dominus papa
illam conpillationem noluit approbare" in Borghese MS], ira succensus recessit de curia," from the Breslau
MS quoted in Pennington, "Making of a decretal collection," p. 76, n. 23.

19 Kuttner used this story to revise his dating of 4Comp ("Johannes Teutonicus," p. 627, n. 21), which he
had originally ascribed to after Innocent's death in the Repertorium .
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compiled, combined with its overlap with the period covered by 3Comp, may have turned
Innocent against it. The resurrection of certain texts in the Compilatio Romana excluded
by 3Comp may have been particularly prejudicial, and future research to identify and
analyze these texts may provide some insight. Innocent died soon after, however, and
4Comp remained the only collection accepted within the schools to represent the latter
part of his pontificate.
1.4 Compilatio quinta and Novae Causarum

Following the death of Innocent III, canonistic activity went into a period of
digesting the abundance of material inherited from this pontiff. No major decretal
collections have survived from the period between 4Comp and the appearance of SComp
in 1226, although there was an explosion of glosses and other commentary literature
during this time. The few collections that surfaced prior to SComp were comprised of
older material and did not attempt to integrate the newer legislation of Innocent's
successor, Honorius III. The absence of any new collection is striking, given the pace of
compilatory activity up to that point. There is a possibility that Honorius already had in
mind the sort of official collection that he would commission in SComp. Perhaps he
announced his intentions to the universities, which thereby held back from compiling a
collection that would lack his authentication. It may not have been a reflection on
Honorius III, whose production of decretals was not significantly lower than that of his
predecessor, so much as a testament to the long shadow cast by Innocent III. Canonistic
jurisprudence seemed to return to a familiar tangled nodal point that required the work of

consolidation rather than expansion. Tancred's stated reasons for composing his

"% The final version of Tancred's apparatus was completed around 1220, though it was begun several years
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apparatus on the first three Compilationes sounded a familiar refrain, expressing a desire
to a bring order to the confusing multitude of interpretations, something which would
have found resonance with Huguccio or Bernard of Pavia.'"

5Comp (sometimes called the Honoriana by contemporaries) was the first
collection of the ius novum that was explicitely commissioned by a pope, thus making
Honorius the first pontiff to have unambiguously had a direct hand in shaping both the
form and content of how his legal decisions were received into the schools and courts.
The collection was announced with the publication bull Novae causarum, dated May 2,
1226'"? and addressed to Master Tancred of Bologna, who is now accepted as the

compiler of the collection.'”® 5Comp is a relatively slim five-book collection arranged in

earlier.

"1 v[P]lures doctores Bononiae studentes glosas plurimas, varias et diversas posuerunt et apparatus super
eis scripserunt. Et quia de dictis apparatibus opiniones studentium erant diversae, sententiaeque confusae:
idcirco ego Tancredus Bononiensis canonicus qualiscunque decretorum magister ad multam instantiam
sociorum meorum meliora et utiliora de dictis apparatibus colligens, et ex ingenio meo quacdam
interserendo, sicut ex signis glosularum singularum demonstratur, primas et secundas decretales, prout
melius potui glosulavi," quoted in: Schulte, Geschichte der Quellen, vol. 1, p. 224.

112 «“New questions of emerging cases need to be resolved by new decisions so that proper remedies having
been chosen for individual illnesses, each person in a healthful manner is accorded his own rights.
Although through those cases which were decided in their own times procedure for future cases was
carefully given by some of our predecessors, nevertheless because the profligate nature of things
accompanying a great variety of legal problems daily produces new cases, we arranged for certain

decretal letters to be collected about these which, having arisen in our time, we settled through ourselves or
our brothers, [or on our brothers’ advice delegated to others to be settled], and we decided that they ought
to be sent to you under our seal. Wherefore through apostolic script we command you, a careful man, that
without any scruple of doubt you use these, having formally been published, and that you arrange for them
to be received by others both in judgments and in the schools," Somerville and Brasington, Prefaces, pp.
234-5. Orig.: “Novae causarum emergentium questiones novis exigunt decisionibus terminari, ut singulis
morbis, competentibus remediis deputatis, ius suum cuique salubriter tribuatur. Licet igitur a quibusdam
predecessoribus nostris per ea, que suis temporibus sunt decisa, forma futuris negotiis provide sit relicta,
quia tamen prodiga rerum natura secundum varietates multiplicium casuum parit cottidie novas causas, nos
quasdam epistolas decretales super his, que nostris suborta temporibus, per nos vel fratres nostros
decidimus, vel etiam aliis de ipsorum consilio commissimus decidenda, compilari fecimus, et tibi sub bulla
nostra duximus destinandas. Quocirca discretioni tuae per apostolica scripta mandamus, quatinus eis
solempniter publicatis absque ullo scrupulo dubitationis utaris et ab aliis recipi facias tam in iudiciis quam
in scholis," quoted in: Friedberg, OQCA4, p. 151.

"3 The Principium decretalium was the first independent witness for Tancred's authorship, an attribution
otherwise attested to in only a couple of manuscripts containing SComp.
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94 titles, containing 223 letters derived almost exclusively from Honorius' register.
Among these letters is Frederick II's constitution Hac edictali lege, which was issued the
day Frederick was crowned Holy Roman Emperor on November 22, 1220. The inclusion
of a contemporary imperial constiution in a collection of papal decretals is less surprising
when it is realized that it was probably Honorius himself who was responsible for the
text, which Frederick II then published under his own name as a quid pro quo for his
coronation.

As Leonard Boyle showed, Tancred worked directly with the papal registers. The
register manuscripts still contain "X"s in the margins to designate what portions of which
decretals were to be excerpted, forming an original pool of 570 decretals that was later
winnowed down to the 200+ that ended up in the collection.''* There are only six letters
that Boyle could not find in the registers, which suggests either that Tancred used notarial
copies or that these letters stem from one of the lost register volumes. This appears to be
too small a number to posit an intermediary formal source. It has often been remarked
that Tancred subjected the decretals in the SComp to extensive and even rash editing.
This judgment, similar to that rendered against Bernardus Compostellanus, has remained
impressionistic given the lack of a detailed comparison of 5SComp with the registers with
an eye toward editorial practice.'"” This suspicion is perhaps rooted in the hesitation

shown toward the Honoriana by medieval commentators, who according to the early-

"% Leonard Boyle, “The 'Compilatio Quinta' and the registers of Honorius III,” Bulletin of Medieval Canon
Law 8, (1978) p. 9-19; repr. in Pastoral Care, Clerical Education and Canon Law, 1200-1400 (Variorum
Collected Studies Series 135: London, 1981) XI. We do not possess the intermediary rough draft
containing the portions of the 570 decretals marked in the register. According to Boyle, this intermediary
form is the only explanation for the otherwise unexplainable variants between the text of 5Comp and the
registers. The register provided all but six of the 210 individual Honorian decretals in 5Comp.

"3 For an edition of the surviving registers, see: Regesta Honorii papae III, Ed. Pietro Pressutti, 2 vols.
(Rome: 1888-95).
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fourteenth-century canonist Johannes Andreae, held back from glossing the text because
of its significant omissions.''°

Novae causarum is a fascinating document for the history of canon law. It offers
a careful construction of the pope's role as lawgiver, and weaves together both canonistic
and Roman Law traditions. The opening statement compares the pope's obligation to
render justice in specific cases to that of a doctor applying the appropriate remedy for a
given disease. An important distinction is made between the cases themselves (causarum
emergentium), and the new questions that arise from them. Honorius acknowledges here
the need to address and formulate new legal principles beyond merely rendering justice in
any particular case. This is an explicit distillation of one aspect of the decretalist project:
sorting through the daily-increasing mountain of papal decretals to locate and extract the
juridically important elements. Justice is defined in its classical sense, that of rendering
to each one his due share, a defintion taken directy from Roman Law.''” There are other
echoes of Roman Law that show Honorius adopting the Justinianic mantle. A
comparison of Justinian's constitution Cordi nobis, which heralded the emended version

of the Codex, shows a direct appropriation of certain key vocabulary.''®

1% "Est autem sciendum quod Gregorius IX successit immediate Honorio II1., quo creato statim fuit fama,
quod compilationem qua utimur, facere intendebat: itaque praedicti antiqui non curarunt honorianas
glossare; et merito quia multae ex illis omissae vel recusatae fuerunt," Additiones ad Speculum Guillelmo
Durandi; quoted in Agustin Theiner, Disquisitiones criticae (Rome, 1836) p. 33.

"7 Ulpian's specific formulation of this Aristotelian definition of justice appeared in the Digest (1.1.10)
from whence it was adopted as the opening line of Justinian's Institutes (1.1.1): "lustitia est constans et
perpetua voluntas ius suum cuique tribuens."

18 nSed cum novellae nostrae tam decisiones quam constitutiones, quae post nostri codicis confectionem
latae sunt, extra corpus eiusdem codicis divagabantur et nostram providentiam nostrumque consilium
exigere videbantur, quippe cum earum quaedam ex emersis postea factis aliquam meliore consilio
permutationem vel emendationem desiderabant, necessarium nobis visum est per Tribonianum...[et] viros
eloquentissimos togatos fori amplissimae sedis easdem constitutiones nostras decerpere et in singula
discretas capitula ad perfectarum constitutionum soliditatem competentibus supponere titulis et prioribus
constitutionibus eas adgregare." These three highlighted passages are echoed in the first sentence of Novae
causarum: "Novae causarum emergentium questiones novis exigunt decisionibus terminari."
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Honorius is careful to situate himself in the tradition of his predecessors as well.
Perhaps in deference to the long shadow cast by Innocent III, he acknowledges the legal
inheritance of his predecessors, which has provided a model for the resolution of future
affairs (forma futuris negotiis provide sit relicta). Almost apologetically, he cites the
inherent prodigal nature of things that gives rise to new cases (quia tamen prodiga rerum
natura secundum varietates multiplicium casuum parit cottidie novas causas), a situation
which has forced him to compile his decretals to address the concerns of his day. These
decretals represent his own decisions, those made in conference with his cardinals, and
those cases he has committed to the decision of others, presumably judges delegate, upon
the advice of his cardinals (per nos vel fratres nostros decidimus, vel etiam aliis de
ipsorum consilio commissimus decidenda). This is a rare summary description by a pope
of the different layers involved in how judicial decisions were rendered at the Curia.
While it was no mystery to contemporaries that the decision-making procedures at the
papal court were multifaceted, involving the particpation of both cardinals and lower
judges, it is unusual to find such a direct exposition of the process by the pope himself.'"”

At first glance, it might seem odd that Honorius did not guarantee the authenticity
of the decretals by assuring that they had derived from his registers, a linkage which
during the pontificate of Innocent III was the accepted primary means of verification. He
did, however, repeat Innocent's phrase from Devotioni vestrae, that the decretals

contained in SComp could be used without any scruple of doubt in the schools and courts

"9 In his Summa de Iure Canonico (1.7.2), Raymond of Penyafort indicated that a decretal could reflect the
decision of a pope acting alone or with the advice of his cardinals, or what he had committed to the
decision of a judge to be decided: “rescriptum est quod Papa, vel solus, vel cum cardinalibus ad
consultationem alicuius concedit. Tales videntur esse litterae quibus causa committitur iudicibus sub certa
forma,” Summa de Iure Canonico, edd. Xaveri Ochoa et Aloisio Diez (Universa bibliotheca iuris, vol. 1;
Rome: 1975) col. 12.
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(eis solempniter publicatis absque ullo scrupulo dubitationis utaris). The guarantee of
authenticity seems to reside, therefore, in the very fact of Honorius' commission of the
compilation.'®
1.5 The Decretals of Gregory IX and Rex Pacificus

The lack of any private collections devoted to Honorius III’s decretals or the early
years of Gregory IX’s pontificate is a startling fact given the prolific canonistic ouput
during Innocent’s reign. By itself it indicates a widespread acknowledgment of the
pope's newly preeminent position as the compiler of the law, over and above his already
acknowledged supreme legislative and judicial functions. Whether Gregory actively
pursued this role of his own initiative, or whether he was simply acceding to the demands
for greater rationalization put forth by the judges and scholars who were the main
consumers of collections, the actual genesis of the Decretals will probably never be
known. In the generations that followed, the collective memory coalesced around the
narrative that the Decretals had been a response to Gregory’s own experience of the
extremely disordered state of the law when he took office. A little less than a century
after Rex pacificus, Johannes Andreae reported that a new compilation was in the works
immediately after Gregory ascended the papal throne.'*! Closer to the event, a more
detailed anecdote of the pope’s motivations was recorded by the mid-thirteenth century
canonist Johannes de Deo. In his Principium decretalium, he wrote that one day while

Gregory was hearing a case in consistory, a decretal was alleged that could not be found

120 Othmar Hageneder sums the transition marked by Honorius this way: "damit war eine Periode in der
Entwicklung des Dekretalenrechts zu Ende gegangen: nicht mehr die Papstregister gewihrleisteten
gegentiiber der Schule die Authentizitit der Texte, wie sich das ein Innocenz III., vielleicht unter dem
Einfluss des Huguccio von Pisa, vorgestellt hatte, sondern der Wille des Papstes, dass sie als solche zu
gelten hitten," Hageneder, "Papstregister,” p. 343.

121 Bor the text of his comments, see note 116.
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in the collection they had at hand.'** Gregory was overtaken with anger and ordered the
curial compilation destroyed. Thereafter, the cardinals purportedly warned their nephews
and friends at Bologna that they should focus their studies solely on Roman Law and the
Decretum rather than decretal law, until such time as the Pope had devised a new
collection.

Regardless of the factual basis of the story, Gregory's frustration with the
contemporary state of eccelsiastical law is evident in Rex pacificus, as is his concern to
ease the burden of students forced to wade through so many different sources to retrieve
the law.'” Like Novae causarum, the language and images of Rex pacificus harken back
to Roman Law precedents, reinforced by the deliberate promulgation of the text on the

124

700" anniversary of Justinian's issuance of the Digest.'** And just as Justinian had

122 "Tempore procedente, cum allegaretur quadam die illa decretalis 'Coram' de elect. [X 1.6.35] coram
domino Gregorio VIIII que vagabatur extra compilationes predictas, idem doiminus G. ira commotus dixit
quia destruerunt librum decretalium, et ex tunc mandaverunt domini chardinales nepotibus et amicis eorum
bononie, ut non deberent studere in decretalibus, set tantum in legibus vel decretis quousque ipse idem
dominus greg. disponeret de conpilatione ipsius libri," ed. in: Kuttner, "Johannes Teutonicus," p. 633-4.
Kuttner’s text of the Principium is slightly more substantial than the one originally uncovered and
published by Kantorowicz in: “Das Principium Decretalium des Johannes de Deo,” ZSRG, kan. Abt. 12
(1922) pp. 418-44. The decretal cited by Johannes de Deo originally derived from 4Comp 1.3.1. Isit
possible that Innocent's refusal to authenticate Johannes Teutonicus’ collection meant that no copy of
4Comp was available at the Curia? That seems unlikely, but there is otherwise no good explanation for
why a decretal that was part of the 5C wasn’t readily available.

123 For the full text and translation, see above, p. 1, note 1.

124 Rex pacificus echoes Justinian's promulgation letter Deo auctore nostrum, and especially the later bull of
confirmation Tanta circa, with the ideal of non-contradiction expressed in much the same terminology
(highlighted in bold) as Gregory later used: "so great is the providence of the Divine Humanity toward us
that it ever deigns to sustain us with acts of eternal generosity.... Indeed, when Roman jurisprudence had
lasted for nearly fourteen hundred years from the foundation of the city to the period of our own rule,
wavering this way and that in strife within itself and spreading the same inconsistency into the imperial
constitutiones, it was a marvelous feat to reduce it to a single harmonious whole, so that nothing
should be found in it which was contradictory or identical or repetitious, and that two different laws
on a particular matter should nowhere appear... We have entrusted the entire task to Tribonian, a most
eminent man, (master of the offices) magister officiorum, ex-quaestor of our sacred palace and ex-consul,
and on him we have imposed the whole execution of the aforesaid enterprise, so that he himself, with other
illustrious and most learned men, might fulfill our desire. Moreover, our majesty, ever investigating and
scrutinizing what these men were drafting, amended, in reliance on the Heavenly Divinity, anything
that was found to be dubious or uncertain, and reduced it to a proper form” The Digest of Justinian,
vol. 1, trans. Alan Watson (Philadelphia, 1998) pp. lv. Original text of Tanta: “tanta circa nos divinae
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entrusted the collection and streamlining of Roman jurisprudence to Tribonian, so
Gregory handed over the task of compilation to an individual who had only recently
come to the papal curia, the Dominican Raymond of Penyafort.
1.6 Raymond of Penyafort

Gregory’s choice of Raymond to compile his collection was based upon an
already full life of service and literary activity. Raymond was born to the noble family of
Penyafort in 1175 in Villafranca de Penades, a Catalonian village close to Barcelona.'?
Raymond was educated at the cathedral school of Barcelona, and remained there to teach
rhetoric and logic after receiving his diploma. He embarked upon his legal studies at a
relatively late age, setting off for Bologna in 1210. He is known to have studied with
Tancred of Bologna, who composed the ordinary glosses to 1-3Comp and was
commissioned by Honorius III to put together SComp. Raymond received his licentia
ubique docendi in 1216, and thereafter taught at the university until 1219. In that year, he
returned to Barcelona at the behest of the city’s bishop, Berenguer IV de Palou. The
bishop was seeking to recruit masters to teach at a new school designed to fulfill the

Lateran-IV directive of improving clerical education. It was here that Raymond

humanitatis est providentia, ut semper aeternis liberalitatibus nos sustentare dignetur...Erat enim mirabile
Romanam sanctionem ab urbe condita usque ad nostri imperii tempora, quae paene in mille et
quadringentos annos concurrunt, intestinis proeliis vacillantem hocque et in imperiales constitutiones
extendentem in unam reducere consonantiam, ut nihil neque contrarium neque idem neque simile in
ea inveniatur et ne geminae leges pro rebus singulis positae usquam appareant...[O]mne studium
Triboniano viro excelso magistro officiorum et ex quaestore sacri nostri palatii et ex consule credidmus
eique omne ministerium huiuscemodi ordinationis imposuimus, ut ipse una cum aliis sillustribus et
prudentissimis viris nostrum desiderium adimpleret. Nostra quoque maiestas semper investigando et
perscrutando ea quae ab his componebantur, quidquid dubium et incertum inveniebatur, hoc
numine caelesti erecta emendabat et in competentem formam redigebat," Corpus iuris civilis, vol. 1,
edd. Theodor Mommsen and Paul Krueger (Berlin, 1905) p. 13.

123 For a survey of the bio-bibliographical material on Raymond, see: L. Galmes Mas, “Biobibliografia de
San Ramon de Penyafort," in Magister Raimundus: Atti del convegno per il IV centenariodella
canonizzazione di San Raimondo de Penyafort (1601-2001), ed. Carlo Longo (Institutum Historicum
Fratrum Praedicatorum: Dissertationes Historicae 27; Rome, 2002) pp. 11-34.
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composed his first known work, the Summa de Iure Canonico.'*® Raymond became a
canon of the Barcelona cathedral while teaching at the school, but gave up his benefice in
1222 to enter the Dominican Order at the age of 47.'*7 Sometime in the mid-1220s,
Raymond composed the work that would have been considered the highlight of anyone
else’s career, the treatise on penance known alternately as the Summa de casibus or
Summa de paenitentia,'* which became the Dominican Order's standard confessor's
manual for a good portion of the thirteenth century.

Like other Dominicans, Raymond found a calling in ecclesiastical administration.
In 1229, he accompanied John of Abbeville as penitentiary and advisor on the papal
legate’s important tour of the Iberian peninsula aimed at bringing Lateran IV reforms to
the Iberian church and at preaching another crusade against the Saracens.'” Raymond’s
service on Abbeville’s legation apparently brought him to the attention of the Curia, for
he was summoned to Rome by Gregory to become a papal penitentiary. Although we do
not possess records for when Raymond was first commissioned to work on bringing

together a new compilation, the evidence points to mid-1232 as the period when he began

126 The text survives in one manuscript, Rome, BAV, cod. Borgh. 261, fol. 91-102v, which was only
brought to light in the 1880s by Heinrich Denifle. The first edition was executed by José Rius Serra,
published in Barcelona in 1946. Rius Serra’s edition fell far short of acceptable editing standards, however
(critically reviewed by, S. Kuttner, “The Barcelona edition of St. Raymond’s first treatise of canon law,”
Seminar 8 (1950), pp. 52-67; repr., idem, Studies in the History of Medieval Canon Law (Variorum
collected studies series, CS325; Aldershot, 1990) X), and a new edition was prepared as part of the
publication of the saint’s works for the seventh centenary of his death: Javier Ochoa and Aloysius Diez,
Summa de iure canonico (Universa bibliotheca iuris, vol. 1., pt. A; Rome, 1975). This edition was also
criticized by Kuttner, notably for the separation of Raymond's legal citations from the main body of the
text; see the review in: The Jurist 37 (1977), pp. 385-6.

127 Raymond had actually encountered Dominic on his way back to Barcelona with Bishop Berenguer in
1219, the brief details of which are recorded in his various Vitae in: Acta Sanctorum, ed. lohannes
Bollandus and Godefriedus Henschenius, January: vol. 1 (Antwerp, 1643), pp. 404-29.

128 Summa de paenitentia, Ed. Xavier Ochoa Sanz and Alfonso Diez (Universa Bibliotheca Iuris, Vol. 1, Pt.
B; Rome, 1976).

12 For Abbeville’s legation, see: Peter Linehan, The Spanish Church and the Papacy in the Thirteenth
Century (Cambridge, 1971), pp. 29-36.
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to work on the Decretals."*® Raymond’s life immediately after completing the
commission was just as active, if not more so. His literary activities continued with a
revision of the Summa de casibus to reflect the changes introduced by the Decretals, and
he also produced an abbreviation consisting of sixty-one Gregory IX texts from the
collection.”' His expertise in law was also called upon by Jaime I to introduce the
inquisition into the Kingdom of Aragon in 1235. In 1238 he was elected in absentia
Master General of the Dominican Order. He held office for only two years, after forcing
the General Chapter to allow him to resign voluntarily, though in that time he oversaw
the revision of the order’s constitutions. >
1.7 The Sources and Structure of the Decretals

The two principal well-springs from which Raymond drew his material were the
five collections cumulatively bundled together as the 5C and the papal registers covering
the first seven and a half years of Gregory IX’s pontificate. The pre-Gregorian texts form
the vast bulk of the material, with 1767 capitula out of the 1971 total deriving from the
5C. There are an additional nine pre-Gregorian texts for which no definite formal source
has been identified, leading to the assumption that these were placed individually into the

collection by Raymond. Seven of these belong to Innocent III, one to Alexander III, and

1% For a discussion of the evidence isolating a date, see the final section of the chapter five on Raymond’s
use of the register.

! Helmut Boese, “Uber die kleine Sammlung Gregorianischer Dekretalen des Raymundus de Penyafort O.
P.,” Archivum Fratrum Praedicatorum 42 (1972), pp. 69-80. Boese hypothesizes that the abbreviation was
meant as a supplement to the second rescension of the Summa de casibus.

132 Raymond’s revisions remained the foundation of the order’s constitutions up until 1924. They are
printed in Heinrich Denifle, “Die Constitutionen des Predigerordens in der Redaction Raymunds von
Petiafort,” Archiv fiir Literatur- und Kirchengeschichte des Mittelalters 5 (1889), pp. 530-64. For
contemporary accounts of the order and the general chapters during Raymond’s tenure, see Benedict Maria
Reichert, Acta capitulorum generalium ordinis praedicatorum ab anno 1220 usque ad annum 1303
(Monumenta ordinis fratrum praedicatorum historica, vol. 3, pt. 1; Rome, 1898); idem, Chronica et



53

the last is the final portion of c. 71 of the Fourth Lateran Council (1215), which had not
formed part of the canon as it had circulated in 4Comp manuscripts.'> The remaining
195 texts belong to Gregory, slightly less than half of which were derived from the papal
registers. The following table gives a breakdown of the formal sources, indicating the
total number of capitula and titles taken into the Decretals, the percentage of the source
this represents, as well as the percentage of the Decretals made up by the capitula from

that source:

chronicorum excerpta historiam ordinis praedicatorum illustrantia (Monumenta ordinis fratrum
praedicatorum historica, vol. 7, pt. 1; Rome, 1904).

133 X 1.18.7 Miramur (Inn. 3); X 1.21.7 A nobis (Inn. 3); X 3.34.10 Per tuas nobis literas (Inn. 3); X 4.14.6
Quia circa (Inn. 3); X 5.6.14 Postulasti (Inn. 3); X 5.6.17 Ad liberandam (Lat. 4); X 5.33.9 Sane (Alex. 3);
X 5.34.16 Accepimus (Inn. 3); X 5.39.45 Contigit interdum (Inn. 3).
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Source Total Taken In Perc. of | Perc.in | Title names
capitula X Comp. X taken in X
1Comp 912 743 81.47% 37.70% 151
2Comp 332 243 73.19% 12.33% 12
3Comp 483 464 96.07% 23.54% 16
4Comp 189 174 92.06% 8.83% 1
5Comp 223 132 59.19% 6.70% 0
Total from 5C 2139 1756 82.09% 180
1767 owing to sub-division of capitula
New titles 5
New capitula
(pre-Gregorian) 9 0.46%
Gregory IX
capitula 195 9.89%
Total Total
Capitula 1971 titles 185

Raymond adopted the structure developed so successfully by Bernard of Pavia

and continued by intervening decretal collections up through the Decretals. The capitula

are divided by topic under 185 titles, which in turn are arranged into five separate books.

The 5C provided the majority of the titles — 151 came from 1Comp alone. The five titles

in the Decretals that have no precedent in other canonical collections were drawn from

Justinian's Digest.">* As in previous collections, each book of the Decretals was

organized loosely around the general subjects of 1) the constitutional framework of law;

2) judicial procedure; 3) clerical organization and discipline; 4) marriage law; and 5)

criminal law — traditionally designated through the mnemonic: I(udex) I(udicium),

1% The titles taken from the Digest are: 1.32 De officio iudicis; 11.5 De litis contestatione; 111.44 De custodia
eucharistae, chrismatis et aliorum sacrorum; V.2 De calumnatoribus; V.11 De infantibus et languidis

expositis.
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C(lerus) C(onnubium) C(rimen). Within each title, the texts are arranged chronologically
by pontificate. To achieve this chronological ordering, Raymond rearranged the
sequence of his formal sources when necessary, even intermixing the decretals from 1-
2Comp (the only two collections of the 5C containing material from multiple
pontificates) so that all of the texts from Alexander III, to take just one example, were
grouped in a single block within the title. The older, non-papal material inherited from
1Comp — which Bernard of Pavia had originally included as a supplement to Gratrian —
was generally placed at the front of each title. Outside of chronological necessity,
Raymond was otherwise conservative in reordering the texts. Thus, it is often the case
that the sequence of capitula in the Decretals is the same as it was in the respective titles
of the 5C.'*> When a title includes one or more of Gregory IX's own capitula, these,
without exception, appear at the end of the title. There are occasions where Raymond has
shifted some of the capitula around, transposing a decretal to a title in the Decretals
different from the one under which it appeared in the 5C."*® This transposition occurs
with some frequency, averaging between 5-10% of the capitula in each book, for a total
of 134 out of 1971 capitula, or around 7%. Studying the pattern of transposition will help
illuminate the process Raymond used in compiling the Decretals, as will become evident

in chapter 3.

133 For more on the ordering of texts in the Decretals, and its relevance for studying the manuscript
transmission of the collection, see chapter three, § 3.4: The Organization of Capitula in the Decretals.

3¢ Friedberg compiled a table (CIC, coll. xxxv-xI) showing which canons of the 5C were either used or left
out. The table also indicates which titles contain capitula that have been transposed from other sections.
As with all the references in Friedberg’s edition, one needs to exercise caution. The errors in this table
begin in the first line, under the rubric Numerus capitum ex aliis titulis transpositorum, where the actual
source of the two transpositions in this title is 3Comp (C) rather than 2Comp (B).
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Despite the tremendous advances made in uncovering the sources that Raymond
employed, there remain several outstanding questions:

1. The origin of the nine pre-Gregorian capitula not otherwise known from 5C
manuscripts, and whether these were taken from another collection, from the
papal registers, or from augmented versions of the 5C that have yet to come to
light."*’

2. The additional text appended at the end of X 3.50.10, Super specula, an
Honorius III decretal which extended a ban on the study of civil law and medicine
— originally applied by Alexander III at the Council of Tours to cloistered
religious'*® — to cover the entire clergy. The concluding passage was part of the
original letter recorded in Honorius’ register, but was not included by the
compiler Tancred in the formal source at 5Comp 3.27.1."%

3. The version of Tua nobis found at X 3.30.25, which presents a fuller text than
that found in what has usually been taken to be Raymond’s source for the text,
4Comp 3.9.4.'%

7 For the list of capitula see above, note 133. A tentative solution has been proposed by previous
scholarship that Raymond derived two of them (X 1.18.7 and X 1.21.7) from the expanded recension of
Alanus Anglicus’ collection. This proposal, as well as the source for the remianing seven capitula, will be
discussed presently.

138 Council of Tours, c. 8; see: Robert Somerville, Pope Alexander III and the Council of Tours
(Publications of the Center for Medieval and Renaissance Studies 12: Berkeley, 1977) p. 50, and passim.

13 Super specula had been severed by Tancred into several parts, with the section in book 3 containing the
prohibition on Roman Law study: X 3.50.10 (5Comp 3.27.1), X 5.5.5 (5Comp 5.2.1), X 5.33.28 (5Comp
5.12.3). The extra passage in Super specula (X 3.50.10) appears at the end: Quia vero...firmiter observari.
Although the extension of the prohibition was seen as problematic by thirteenth-century canonists (how
could anyone acquire a proper legal education without knowledge of civil law?), none of them noted the
difference between the Decretals and 5Comp. The first individual to point it out appears to have been the
mid-seventeenth-century Salamancan jurist Manuel Gonzalez Tellez (d. 1649), in his posthumously-
published Commentaria perpetua in singulos textus quinque librorum Decretalium Gregorii IX (Venice,
1756) vol. 3, p. 664, note ¢ (Editio princeps: Lyons, 1763). Around the same time, however, Innocent
Ciron published his edition of 5Comp, wherein he noted the same textual problem: Quinta compilatio
epistolarum decretalium Honorii III P.M. (Toulouse, 1645); repr. in: Horoy, C [ed.], Honorii IIl Romani
Pontificis Opera Omnia, vol. 1 (Bibliotheca Patristica Medii Aevi 1: Paris, 1879) coll. 95-418. Ciron’s
note on the discrepancy between SComp and the Decretals appears in the reprint edition in col. 332, note c.
More recently, Kuttner devoted an entire article to the historical background of Honorius’ ban, in which he
proposed Raymond’s consultation of Honorius’ register: “Papst Honorius III und das Studium des
Zivilrechts,” Festschrift fiir Martin Wolff, ed. E. von Caemmerer, et al. (Tiibingen, 1952) pp. 79-101; repr.
in: Idem, Gratian and the Schools of Law, 1140-1234 (Variorum Collected Studies Series CS185: London,
1983) X.

10 The discovery that the text of X 3.30.25 did not match the alleged source at 4Comp 3.9.4 was made by
Steven Horwitz, “Reshaping a decretal chapter: Tua nobis and the canonists,” in: Law, Church and
Society: Essays in Honor of Stephan Kuttner, edd. Kenneth Pennington and Robert Somerville
(Philadelphia, 1977) pp. 207-21.
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4. The possible influence on Raymond’s editing of Bernardus Compostellanus’
Compilatio Romana, the private collection of Innocent III’s decretals that was
soon superseded by 3Comp, which transmitted many of the same texts but in an
expanded form. This possibility has been suggested in two areas. First, there are
a number of 3Comp-derived, Innocent III letters that Raymond edited in a manner
similar to their more truncated form in the Compilatio Romana. Secondly, the
Compilatio Romana preserves the enregistered reading of the inscriptions (papal
attribution and letter recipient) for several letters that matches what is given in the
Editio Romana of the Decretals, rather than in 3Comp.""!

5. With regard to the 195 Gregorian texts, the identification of those that were

taken directly from Gregory IX’s register, or another intervening source, and

those that were composed specifically for promulgation in the collection. '*?

6. The attribution of X 3.5.38, Cum olim to Gregory IX, when it actually is found

on the final folium of Honorius III’s register. Along with the expanded form of X

3.49.10, Super specula, the presence of this letter suggests that Raymond may

have consulted Honorius’ registers.'*’

Solutions will be offered for all of these outstanding questions, with the exception
of the second item, the source for the additional text in X 3.49.10, Super specula. The
meagre amount of text in question does not support a source analysis, and Raymond

could just as well have used a full copy of this famous letter as consult Honorius’

register. As for the other problems, given their overall complexity, they will be discussed

! The correspondence in editing was noted first by Singer (Dekretalensammlung, pp. 27-8), who gave the
following examples: X 2.20.32 (3Comp 2.12.5, Bern. 2.11.6), X 3.24.5 (3Comp 3.18.2, Bern. 3.19.2), X
5.20.6 (3Comp 5.11.3, Bern. 5.13.5), X 5.40.18 (3Comp 5.23.2, Bern. 5.24.2). Most scholars have repeated
Singer’s claims, sometimes with additional examples (e.g., Pennington, “Making of a decretal collection,”
pp- 83-4). See below in this chapter for a discussion of the parallels between their editing. The case of
register inscriptions is a rather more complicated one, and will be dealt with in full in chapter three.

"2 A project begun by Kuttner, as remarked above, note 45.

143 Reg. Vat. 13, fol. 178r, no. 578; Dat. Lat[eran.] xiii Kal. Martii, anno xi (Feb. 17, 1227). The letter
concerns the limits of papal provisions of benefices in local churches. The pope had issued a letter on
behalf of a cleric to be provided with a benefice in one of the churches of Lucca. The individual selected to
carry out the provision, however, had gone ahead and appointed the cleric to a position as rector in one of
the churches, violating that church’s right to select their own officials. Jane Sayers was the first to point
out the source discrepancy: Papal Government and England During the Pontificate of Honorius 111, 1216-
27 (Cambridge Studies in Medieval Life and Thought, ed. Walter Ullmann, 3rd ser., vol. 21: Cambridge,
1984).
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in their appropriate context throughout the coming chapters.'* There is one issue,
however, that can be addressed here immediately in the context of Raymond’s formal
sources: the origin of the nine capitula not otherwise found in the 5C. It will be argued
that all but one of them can be accounted for by intervening sources. This provides
further proof of just how dependent Raymond was on prior canonistic work to derive the
pre-Gregorian material. Although he presumably had access to the registers of prior
pontifffs, he instead chose to rely on the selections made by previous compilers.

1.7.1 The nine capitula outside the Quinque Compilationes Antiquae

The first question to ask in regards to the nine additional capitula is whether they
could have been derived from an expanded manuscript of the 5C. Because of the way
Raymond usually ordered the texts within each title — grouped into discrete blocks
according to pontificate and/or formal source — the positioning of these extra capitula in
their respective titles at the seams between different text blocks is good evidence for their
provenance from outside the 5C.'** If the 5C may be excluded, do the capitula
themselves provide any clues as to their possible origin?

X 5.33.9 is the only text among the nine unsourced capitula that does not date
from Innocent III’s pontificate. It is attributed to Alexander III, and at least in form it
wears the clothes of a decretal, insofar as it is presented with a one word incipit, followed

by the editorial marker indicating that text has been excised: Sane (et infra). Whatever

144 On the origin of the nine, unattested pre-Gregorian capitula, see below; on X 3.30.25, Tua nobis, see
chapter three § 3.5.1 The Source for X 3.30.25 Tua. On the influence of Bernardus Compostellanus, see
below, § 1.10 Bernardus Compostellanus as possible source for Raymond’s editing. On the 195 Gregorian
capitula, see below, § 1.8 The Gregorian Material, and chapter five; on the attribution of X 3.5.38, see
chapter five, § 5.8 Aspects of Raymond’s editing of the Gregorian decretals.

15 For a longer discussion of Raymond’s method of organization, which has particular relevance for
picking out useful variants, see chapter 3.4: The Organization of Capitula in the Decretals.
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the subject matter of the original, it has been reduced (by Raymond? by another source?)
to a succinct general statement regarding the non-transferability of papal privileges.'*° It
is unknown from any other source, and the complete lack of identifying information like
names or churches means that only the chance discovery of another exemplar (either in a
collection or the original letters) will lift the veil on its origin.

The situation is somewhat better for the eight Innocent III texts (counting Lat. IV,
c. 71), which provide more detail to go on. They may be divided into two groups: those
that predate the issuance of 3Comp (pre-1209/10) and those that come from the latter part
of Innocent’s pontificate. In the first group are X 1.21.7, 4 nobis fuit, and X 1.18.7,
Miramur. There is a thematic unity that binds the two, insofar as they both extend certain
general provisions regulating clerical behavior to the office of subdeacon. In X 1.21.7,
included in the title on the prohibition against the ordination of bigamists (X 1.21, De
bigamis non ordinandis), Innocent addressed the problem of how to handle subdeacons
who had married widows while in orders and whether they were truly bigamists
according to the law, even though it technically denied legal standing to any clerical
marriage.'*” X 1.18.7, Miramur, played the functionally equivalent role in its title (X
1.18, De servis non ordinandis et eorum manumissione (On not ordaining slaves and their
manumission)) as had X 1.21.7. Miramur noted that even though the office of subdeacon

was a more recent invention, that did not mean that ancient prohibitions on slaves

146 The full text of the short X 5.33.8 is as follows: “Sane, et infra, Temerarium est et indignum esse,
aliquem sibi sua auctoritate praesumere, quod Romana ecclesia alicui, certa ratione inspecta, singularibnus
voluit beneficiis indulgere.” There is a listing for Sane in Jaffé-Lowenfeld, but it merely reprises the
information from the Decretals (and incorrectly substitutes voluerit for the original voluif): JL 14205.

17 Even for those who had contracted the marriage prior to receiving holy orders, marrying a widow was
classified as an impediment to ordination, and was thus classified as bigamy: X 1.21.5, Debitum pastoralis
officii; D. 32, c. 2, Maritum. Innocent’s resolution in X 1.21.7 was still to treat these clerics as bigamists
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becoming deacons should not also be extended to cover subdeacons.'*® The fact that the
only non-5C, pre-Gregorian capitula added to the first book of the Decretals dealt with
the subdiaconate shows perhaps a special solicitude for this office on Raymond’s part.
The only collection that contains both X 1.21.7 and X 1.18.7 is the augmented
recension of Alanus Anglicus, which is, moreover, the one place where X 1.21.7, 4 nobis
fuit, is found other than in the Decretals.'"* The strong presumption should be, therefore,
that Raymond derived both texts from Alanus. As to why — given the expansion of his
source-base to include non-5C collections — Raymond confined himself to these two
items, one can only conjecture that it was a case-specific borrowing limited in scope to
the office of the subdeacon.'® The inclusion of X 1.18.7, Miramur, in particular, is a
rather strange choice, given that the decretal’s authenticity was disputed, most notably by
Bernardus Compostellanus. In his epilogue to the Compilatio Romana Bernardus listed

Miramur (rendered Miremur) as the first of five decretals that circulated under Innocent’s

with respect to the ecclesiastical penalties incurred, because marriages are created as a consequence of the
intentions of the couple rather than the letter of the law.

'8 The rubric eventually assigned to X 1.18.7, Miramur, made it even more clear that any law restricting
slaves from the diaconate was automatically applied to subdeacons: “ius quod est de servo facto diacono,
etiam de subdiacono debet intelligi.”

149X 1.21.7 = Alan auct., no. 43 (De clerico non ordinato ministrante); X 1.18.7 = Alan auct., no. 73 (De
officio iudicis delegati). In Alanus, A nobis fuit is addressed to the bishop of Limoges. Although it
constitutes a single decretal, A nobis fuit is divided into two parts, with the second part comprising /lle
autem...opere subsecuto, precisely the section that Raymond included under X 1.21.7 after the opening
incipit (von Heckel, “Dekretalensammlungen des Gilbertus und Alanus,” pp. 316-7). X 1.18.7, Miramur,
was also transmitted in the first recension of Alanus (Alan 1.10.1), the Gilbertus/Alanus derivative
Collectio Fuldensis (von Heckel, “Die Dekretalensammlungen Gilbertus und Alanus,” pp. 165-70) and the
so-called Collectio Lucensis, first discovered in a manuscript from Lucca and edited by Baluze:
Miscellanea nova ordine digesta, vol. 3 (Paris, 1763) p. 391.

139 von Heckel’s speculation about the indirect influence of the collections of Alanus and Gilbertus on
Raymond should also be mentioned here (“Dekretalensammlungen des Gilbertus und Alanus,” pp. 175-6).
There are several Innocent III decretals common to both Alanus/Gilbertus and 3Comp that Raymond
included in the Decretals under the titles in which they appeared in the former rather than the latter: X
1.29.34 (3Comp 3.22.1, Gilb auct. 2), X 2.24.27 (3Comp 1.1.3, Alan auct. 81), X 3.19.8 (3Comp 3.5.2,
Gilb 3.12.3) and X 5.3.36 (3Comp 5.14.1, Alan 5.2.3). Although it is unlikely, it may be worth it — if a
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name, but which were not to command authority, as Bernardus himself heard from the
mouth of the pope (ad os ex eo accepi)."”' The language Bernardus uses is somewhat
oblique, suggesting perhaps that what he might be referring to are authentic decretals that
nevertheless were not deemed worthy by the pope to establish precedent, or that they
were decretals of other popes that somehow became associated with his name. In any
case, Raymond clearly ignored what Bernardus had to say about Miramur, and went on to
include two of the other decretals that Bernardus mentioned, though under the names of
the previous popes to whom they were attributed in 2Comp rather than of Innocent II1."
Perhaps Raymond had a dual purpose in choosing Miramur: to add its legal reasoning to
the tradition and to establish the decretal’s validity.

The other six texts are drawn from the final years of Innocent’s pontificate,
including five decretals (X 3.34.10, Per tuas nobis; X 4.14.6, Quia circa; X 5.6.14,
Postulasti; X 5.34.16 Accepimus; X 5.39.45, Contigit interdum) and Lateran 1V, c. 71, Ad

abolendam. The inclusion of these texts from outside the 5C has usually been taken as

evidence that Raymond consulted Innocent’s registers. As will be shown below,

better text of the Decretals is ever established — to go back and compare the text of these decretals to see
whether their readings can be traced to Gilbertus/Alanus rather than 3Comp.

11 «L ast of all, the flames of scholarly passion compel me to make an additional comment, that certain
decretals, which scholars have received under the name of lord Innocent II1, you should reject just as if they
were not his (fanquam non suas respuatis: or “as not belonging to him”). Neither are [these letters
contained] in his registers, nor have they been approved by him, according to what I heard from him face to
face. One of them concerns slaves ordained as subdeacons [X 1.18.7, Miramur], who are said [in the letter]
to enjoy the same privileges as deacons.” For the full Latin text (from: Singer, Dektrealensammlung, pp.
114-5), see note 90. The five decretals Bernardus calls into question are as follows (with most recent pre-
1234 compilation as well as Decretals appearance indicated where appropriate): Miramur (Alan. 1.10.1 ; X
1.18.7), Ex litteris (Gil. 1.9.7), De prudentia (2Comp 4.14.1; X 4.20.3), Queris (2Comp 1.8.1; X 1.14.6),
Super consultatione (Alan. 1.13.8). Notably, both Miramur and the second decretal that Bernardus would
cite, Ex litteris (transmitted in Gilb auct. and the Coll. Fuldensis), deal with the subdiaconate.

132 Raymond kept the attribution of X 4.20.3, De prudentia (2Comp 4.14.1) to Clement III, and that of X
1.14.6, Queris (2.Comp 1.8.1) to Alexander I11, rather than accept the Innocent I1I attributions in Gilbertus
for De prudentia (Gilb. 4.13.4) and in Alanus for Queris (Alan. auct. 62) — though it is unclear whether he
was even aware of the discrepancy.
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however, there is good reason to believe that Raymond based his selection of this post-
3Comp material on an intermediate source. Establishing this fact shows once again how
dependent Raymond was on the work of prior canonists to derive his pre-Gregorian
material.

1.7.2 The Collectio Bambergensis secunda as a source for the Decretals
Some years ago Stephan Kuttner produced a study of a short, chronological
collection of letters from the final years of Innocent III’s pontificate, the so-called

'35 Bamb II was just one of several quasi-

Collectio Bambergensis secunda [=Bamb II].
official, “supplementary” collections produced by the Curia in the years after 3Comp to
meet the demand for up-to-date records of Innocent’s more important decisions.'>* Tt
collected twenty decretals covering Innocent’s 13™ through 18" pontifical years (1210-
15), arranged in chronological order with little or no editing of their contents. Bamb II
was incorporated into a thirteenth-century manuscript (Bamberg, Staatsbibliothek, MS
Patr. 132), which among other canonistic material also transmitted the entire run of

Lateran IV decrees, including the final Crusade provision Ad liberandam (c. 71).">

153 Kuttner, “A Collection of Decretal Letters of Innocent I in Bamberg.” Medievalia et Humanistica,
new series 1 (1970) pp. 41-56; repr. in: Medieval Councils, Decretals and Collections of Canon Law
(Variorum Collected Studies Series CS 126: London, 1980) VIII. The collection that Kuttner describes is
not to be confused with the class of pre-1Comp collections designated collectively as the Bambergensis

group.

13 That is, the class of collections identified in C. R. Cheney: “Three decretal collections.” See above, note
101.

'3 The contents of the manuscript, originally part of the Bamberg cathedral library collection (Q.VI1.42),
are as follows: Robert of Flamborough, Liber Poenitentialis (fol. 1r-64v); penitential canons drawn from
Burchard of Worms’ Decretum (fol. 65r-80v); Lateran IV canons and documents (fol