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FOREWORD

•

As I pen these words, we are living through a time in our nation’s history when powerful forces are seeking to divide us, one from another; when the legitimacy of our constitutional institutions is under attack; and when factually supported truth itself has come under relentless challenge.

I am among those who have not lost confidence in our ability to right the ship of American democratic life, but I also realize that we are in a fight—a fight for the soul of our democracy.

It is from this perspective that I can highly recommend Cedric Alexander’s cogent analysis in this very readable book.

Dr. Alexander was trained as a clinical psychologist, with a lifetime of experience in law enforcement at all levels. He brings to this book an acute understanding of both why our cherished form of government—and those who serve us in the civil service—appear to be under such unrelenting attack and how we, as citizens, should and must respond.

Dr. Alexander’s book may especially resonate with me because, as an American of color, I have been able to receive an excellent public education, become an attorney, and serve my community and country in both the Maryland General Assembly and the Congress because of one very important fact: Americans of conscience from every political vantage point took our Constitution seriously and fought for my right to be all that I could become.

This is the personal debt that I and so many others with my heritage owe to our democratic republic—to the twenty-million-plus Americans who serve our republic and its values in our nation’s civil service.

And this is also why I, personally, will remain in the fight to preserve our republic and the humane and equitable values at its foundation for as long as I can draw breath.

It is for these reasons that I have contributed this brief foreword as a way of speaking to all patriotic Americans, whatever their philosophies may be, who are at heart “constitutionalists.”

It was to our Constitution—and not to any political perspective or party—that I gave my oath when I became an officer of the court, when I joined the Maryland state legislature, and when I was elected to serve in the Congress of the United States.

It is this commitment that I bring to my work as chairman of the House Committee on Oversight and Reform, the committee that has direct oversight over our federal civil service. From my more than two decades of experience performing this oversight, I can confirm that our nation’s federal employees deserve our respect, gratitude, and support.

In Defense of Public Service advances this perspective toward our civil service—federal, state, and local—in clear and compelling terms. Equally important, if not more so, Dr. Alexander’s work explains why these millions of American civil servants are so important to all of us and to the preservation of our system of government.

This is a time when we, as Americans, need his perspective.

When people in the leadership of the nation attack our courts, the members of our Congress, our civil servants, and our press, they are attacking the glue that holds our diverse nation together as the United States of America.

And when these attackers do so on the basis of factually unfounded opinion, rather than verifiable evidence, they are engaged in demagoguery of the most dangerous sort.

This is why our civil service, committed to maintaining the rule of law and decision-making based on verifiable facts, is so important to maintaining the legitimacy of our government, both elected and appointed.

Dr. Alexander is right to point out that, under our democratic republic, elected leaders make policy but must rely on civil servants, appointed on the basis of merit, to implement those public policies. We must rely on the expertise of our merit-based civil service if we wish to have a government that addresses the factual realities of our lives (to the extent that human beings can ever achieve that goal).

This duty to find and implement the truth, as I have mentioned, is the province of our civil servants, whether they serve in Washington, DC; our states; or in the law enforcement agencies of our country. This is not to say, and Dr. Alexander does not contend, that our government agencies always get it right or that they never overreach. Human beings, however talented and well-meaning, make mistakes.

That is why our Constitution gives our elected representatives and our courts the power of oversight. What it does mean, however, is that decision-making by government must be based on factually verifiable reality and not solely on the opinions of any partisan group.

In Defense of Public Service admirably makes this case, outlining how our civil service came to be created and improved and arguing persuasively why our civil servants deserve our respect and support. The book appears at a critical, even dangerous, moment for our nation and our democracy, and, for this reason, I will close with these parting thoughts.

As citizens of the greatest democratic republic in the world, we have the privilege and duty to recall our nation’s founding and to engage our nation on the basis of those fundamental principles.

We should never forget that, at the close of the Constitutional Convention in 1787, Benjamin Franklin was asked whether the framers had proposed a republic or a monarchy. And Mr. Franklin is said to have replied: “A republic, if you can keep it.”

Today, in 2019, I still believe that we have a republic—but only if we can keep it.

I hold fast to this conviction because the functioning—indeed, the very legitimacy—of our democratic system has been under attack for some time. I am speaking, of course, of the continuing attacks on our elections—from sources both foreign and domestic—and of the failure of too many of my colleagues in Congress and the White House to adequately defend us against those attacks.

For the unity and future of our republic, our Congress must reassert its constitutional obligation of oversight, seeking and obtaining the answers to serious questions of governance that, until now, have gone unanswered. We must perform this constitutional duty so effectively and convincingly that those Americans who support this president and his administration and those who disagree will reach a shared and united answer as to how our nation must proceed.

I remain confident that we can fulfill this historic duty. To succeed, however, we will need our federal civil service and the Americans who serve us there to give us their complete and unbiased cooperation. To the extent that we are required to do so, we will enforce that cooperation through action in our courts, but I sincerely hope that this route will seldom be necessary. Toward this end, I will close with this pledge. In the words of my heroine, former congresswoman Barbara Jordan, from 1974:

My faith in the Constitution is whole; it is complete; it is total. And I am not going to sit here and be an idle spectator to the diminution, the subversion, [or] the destruction of the Constitution.

I hope and trust that all Americans feel—and will do—the same.

Sincerely,

[image: Images]

Congressman Elijah Cummings of Maryland

July 20, 2019


INTRODUCTION

Back to the Future, 1829
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In his Farewell Address of 1796, President George Washington warned us about the undue influence and power of political parties in our public life. He urged his fellow citizens to “moderate the fury of party spirit,” which was giving rise to “a frightful despotism” that “serves always to distract the public councils and enfeeble the public administration.” He went on to say that partisanship “agitates the community with ill-founded jealousies and false alarms, kindles the animosity of one part against another, foments occasionally riot and insurrection,” and “opens the door to foreign influence and corruption, which finds a facilitated access to the government itself through the channels of party passions.”1

Sound familiar today? Almost too familiar to warrant “yet another” book on “divided America”? Well, chances are you don’t know the half of it. Partisanship set in hard even before President Washington completed his first term, but hyperpartisanship is relatively new. Of its many destructive effects, the most corrosive has received the least attention.

Whatever other acts of vandalism it drives, hyperpartisanship demonizes government “bureaucracy”—the unelected government workforce—so that we have poisonously politicized the work of twenty-two million government employees whose service is, in essence and in fact, nonpartisan and distinctly nonpolitical. Due to the relentless distortion of fact and truth, of reality itself, originating at the top levels of America’s elected leadership and amplified by some in the broadcast and social media, we have confused the delegitimization of elected political leadership with the delegitimization of government work and civil service. This has ginned up a roiling war within our republic, producing everything from the self-inflicted wound of government shutdown in 2018–2019 to the churning out of gothic, ghoulish, and goofy “Deep State” fantasies that are far out of joint with the realities of government employment.

The nonpartisan, inherently objective, moderate, and service-oriented unelected branch of our government has been dishonored and has become disheartened. It is time to both recognize and restore its legitimacy as the vital cement that holds us together as Americans regardless of party and politics. The unelected government is the one part of government that, quite truly as well as literally, works.

•

How do I know? Why do I care?

For most of the past forty-some years, I have been a public servant, with a parallel career for some of that time as a clinical psychologist. In 1977, my long career in law enforcement began in Florida as a sheriff’s deputy. By 1992, when I left policing for a while, I had worked both ends of the state’s law enforcement spectrum, from rural and small-town Florida to Miami-Dade, with, in between, a stint in midsize Orlando/Orange County. I had been a deputy, a police officer, a detective, and even a school resource officer. My tours of duty put me up close to good ol’ boys in the backwoods swamplands, to folks struggling with urban poverty in the likes of Liberty City and Overtown, to kids trying to stay out of trouble in seriously challenged schools, and, oh yes, even to mass murderer Ted Bundy.

In 1992, I earned a master’s degree in marriage and family therapy, practiced, and then went on to Wright State University in Dayton, Ohio, from which I earned a doctorate in clinical psychology in 1997. I continued on to a postdoc fellowship at the University of Rochester Medical Center in Rochester, New York, and taught there as an assistant professor in the Department of Psychiatry. My background as a first responder led to my doing specialized mental health work with police officers, firefighters, and their families. This, in turn, occasioned my appointment as deputy chief of the Rochester Police Department, and a special mandate from the mayor and the chief to oversee the training of a cadre of officers capable of dealing safely and effectively with mentally ill persons, whether members of the public or suspects.

Although my clinical study and practice were incredibly rewarding for me, getting back into a police department as a psychologist made me realize just how much I missed law enforcement. When I was asked to step up from deputy chief to chief of the Rochester PD, I took the job. It was a challenged department in a challenged city, and the work was very hard, very exciting, and very necessary. I went on to other positions as a law enforcement executive—deputy commissioner of the New York State Division of Criminal Justice Services and then TSA federal security director at Dallas/Fort Worth International Airport, before going on to become police chief and, subsequently, director of public safety for DeKalb County in the Atlanta, Georgia, metro area.

I like to think that I developed personally and professionally over these forty-some years. I became a chief—twice—and a director of public safety for a large, diverse community. I have also had leadership roles in forward-looking organizations. I had the high honor of presiding as president of the National Organization of Black Law Enforcement Executives (NOBLE) and serving on President Obama’s Task Force on 21st Century Policing. Yet despite this leadership experience, it was much that I had learned in my earliest years in law enforcement, working the streets, engaging directly with people in their neighborhoods, that taught me the most. In chapter 3, I’ll tell you a couple of personal stories that have profound meaning for me and, more important, that have, I am convinced, profound implications for public service in our democracy. But—conceptually—the single most consequential lesson I learned came in the early 1980s when I was an officer on the Miami-Dade Police Department. It was the lesson, the multifaceted lesson, of community policing.

Now, back then, the phrase community policing was unknown. Today, it is in common use. Community policing is a law-enforcement strategy focused on working closely with members of the community. Some describe it as “personalized” policing. Well, that seems to me a no-brainer. Good policing is always personalized. Ideally, it is driven by officers who know intimately the neighborhood or community they serve and who have formed partnerships with residents, who share with them their concerns and who bring to them their problems. How can we help if the neighborhood doesn’t know us, doesn’t trust us, doesn’t want to help us?

Back in the early 1980s, when a concept some called “community-oriented policing” was just beginning to emerge, I was incredibly fortunate to work for Major Doug Hughes, commander of Miami-Dade’s tough Central Precinct. It was a pretty intense place in the 1980s, and Major Hughes’s idea seemed radical, especially for such a hot spot. He wanted to build relationships with community residents—not just on the streets of Central’s most dangerous neighborhoods but in its downright notorious public housing developments, such as Scott Projects. The major’s orders to us were to reach out. So we did, and what we quickly discovered was that, yes, Scott Projects had some truly lethal residents, but the majority living there were families who just wanted to raise their kids in peace and safety.

And what was it we police officers wanted? Peace and safety! It turned out that we had more in common with the residents of Scott Projects than either they or we thought possible. We both wanted peace and safety. But if our precinct commander had not ordered us to make the first move, to reach out, neither we police nor the residents we served would ever have discovered our common objectives.

I was excited by my personal introduction to what came to be called community policing. At the time, I distinctly felt not only that I was seeing the future of law enforcement just beginning to unfold but also that I was part of it. What I have since discovered is that community policing was not new in 1980, let alone a concept waiting for “the future.” Its foundation had been laid and its central principles articulated years earlier—more than a century earlier, in fact.

In the early years of the nineteenth century, street crime was a critical problem in London. People were getting pickpocketed and violently mugged in broad daylight. At night? Well, after dark, most “respectable” Londoners just stayed home. What was a problem for the capital of the United Kingdom was a problem for Sir Robert Peel, home secretary in the cabinet of Prime Minister Robert Jenkinson. In 1829, Peel and two commissioners he appointed, Charles Rowan and Richard Mayne, listened to the community and created the London Metropolitan Police, generally considered the world’s first modern police force. The three men drew up a set of principles, the most important of which was this one: “The power of the police to fulfill their functions and duties is dependent on public approval of their existence, actions and behaviour and on their ability to secure and maintain public respect.”2 Later, Peel wrote a formula related to this principle: “The police are the public and the public are the police.”3

What I learned from Major Hughes was indeed the future of policing. I still saw it as the future of policing when I served on the Task Force on 21st Century Policing. But I realized as well that it was also a journey back to the future, to what the far-seeing Peel and his colleagues created in 1829. They understood that police “authority” was not the same as police “power.” The first came from Parliament—from the government, from the law; the second came from the people and depended “on public approval of their existence, actions and behaviour.” Authority was granted from the top down. Power was earned from the bottom up. Today, we educate police recruits to understand that the law gives them the authority symbolized in the badge and uniform they wear, but their power to execute that authority is earned from the people they serve. This “legitimacy” as public servants is conveyed by the judgment of the people. So, way back in pre-Victorian London, Robert Peel not only invented the first modern police force but also designed its mission as community policing. For me, the principles, strategies, and values of community policing are the most important things I know not just about policing but about public service in general. These principles, strategies, and values constitute the role of the unelected branch of government at every level, federal, state, and local. And they are the subjects of this book.

•

Recent years have brought to American life a crescendo of hyperpartisanship, which has been accurately described as “tribal.” Such tribalism is hardly the same as true political or civic engagement. It focuses not on the national community but on one’s political tribe. It is not about building a better democracy, a more perfect union, a more livable national community or neighborhood community. It is not about creating a more democratic civic polity. It is not about any of these things. It is about nothing more or less than winning at any cost, and what makes that goal especially corrosive is that it defines winning in zero-sum terms. For your tribe to win, the other tribe must lose. Never mind that both tribes share the same national community and, therefore, the same national fate.

A late 2017 Pew Research Center survey concluded that “divisions between Republicans and Democrats on fundamental political values . . . reached record levels during Barack Obama’s presidency. In Donald Trump’s first year as president, these gaps have grown even larger.”4 The Pew data shows that the gaps, wide as they are, are widest over matters not of policy but of party affiliation—policy notwithstanding. In October 2017, the average partisan gap, the divide separating Democrat from Republican, was 36 percentage points, an increase from 15 points, which is where it stood when Pew first studied this gap in 1994. Today, the partisan gap is much wider than key demographic differences: race (14 points), religious attendance (11), education level (11), age (10), and gender (7). “Two decades ago,” the Pew researchers wrote, “the average partisan differences on these items were only somewhat wider than differences by religious attendance or education attainment and about as wide as the differences between blacks and whites (14 points, on average). Today, the party divide is much wider than any of these demographic differences.”5

No wonder we feel a breakdown in our national community. For a great many of us, interest in politics begins and ends with party. Whether our preferred candidate wins or loses, it is the party, not the national community, that is served. So it is also no wonder that we have lost faith in our government.

People have lost faith in their government. It is an observation we hear a lot these days. I suggest that before we can chew on the meaning of this observation, we need to ask a basic question. Just what is our American government?

We all know that the Constitution established only three coequal branches of federal government: Legislative, Executive, and Judicial. Of these, the Legislative Branch has 535 elected members; the Executive Branch has but two, who are elected together, as a couple, so it is effectively just one. The members of the Judicial Branch are all appointed.

It is high time that we acknowledge the obvious: there is a Fourth Branch of government, unmentioned in the Constitution. Its members are public sector employees, including civil service employees, the employees of the General Services Administration (GSA), and a whole cadre of first responders. As I think about the Fourth Branch, I extend it beyond the federal government to encompass state, city, and other local governments. And I include workers who work directly for the many private contractors who provide a wide variety of support services to government at all levels. What all of these diverse folks have in common is that none of them is elected to office. They volunteer to serve and are duly appointed or hired. They include all manner of workers and professionals. Those doing jobs that require specialized skills come into their positions having been educated or trained in some specialized field, ranging, say, from meteorology (for some of those on the professional staff of the National Oceanic and Atmospheric Administration) to aspects of law enforcement (like those who graduate from the FBI academy at Quantico, Virginia, and join the bureau). They are all unelected, unappointed public servants. Counting federal, state, county, city, and village governments, they numbered (as of 2016) an estimated 22,004,000.6

The Fourth Branch, the unelected public servants, manage government. They don’t create policy; they implement it. They don’t appropriate funds; they provide the fact-based data and analysis that the elected decision-makers use to formulate their appropriations. Unelected, these public servants are nonpartisan professionals. Their service is to the community, not to any party or lobbyist or special interest. Moreover, public servants are the most direct links that exist between government and community.

I am convinced that the Fourth Branch can best be understood by comparison with community policing precisely as Peel and his commissioners distilled it in 1829 without even using the phrase “community policing.” When they wrote that “the power of the police to fulfill their functions and duties is dependent on public approval of their existence, actions and behaviour and on their ability to secure and maintain public respect,” they could just as well have been speaking of the men and women of the Fourth Branch.

As you will discover in the pages that follow, for most of us most of the time and in most situations, the unelected public servants are the government. When you need your plot of farmland protected from somebody’s toxic runoff, or your house and family saved from a raging fire, or your property defended from an intruder, or your bleeding stanched after a car wreck, you do not call Congress, the president, or a Supreme Court justice. You call for help from among the twenty-two million. They execute the most urgently important missions of government—providing for the common defense, promoting the general welfare, and securing the blessings of liberty. That we can rely on them to accomplish these missions on demand every day is compelling empirical evidence of the resilience and viability of our government—whatever our feelings to the contrary may sometimes be. It is why the members of this Fourth Branch have the power and the potential to be the agents of community restoration. They perform their services free from self-serving partisanship. By their example, we may learn to reimagine what we too often forget that our nation actually is—a community of communities. This book is about how twenty-two million of us, public servants all, will revive and make real those once-bright dreams of American comity and community that seem today memories so dim and distant that we are tempted to doubt that they ever existed. They did. They do.


CHAPTER 1

•

CIVIL SERVANTS and SERVANT LEADERS

[image: Images]

Unelected public servants are found at all levels of government—federal, state, and local—but the modern model for all is found in the federal employment systems. More specifically, it is in the concept and operation of the federal civil service system, which governs the appointment and tenure of most federal workers. Those who believe that the unelected federal “bureaucracy” is a “Deep State” covertly dedicated to the overthrow of elected government see the civil service as a fundamentally unconstitutional innovation, a monster of very recent creation. Such demonizing mythology aside, the truth is that the origin of the unelected government is found in the Constitution, under Section 2 of Article II. The article defines the powers of the Executive Branch, and the second paragraph of its Section 2 assigns to the president the power to “nominate, and by and with the Advice and Consent of the Senate, [to] appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law.” Thus the president has the power to make all appointments not otherwise provided for in the Constitution. These are subject to the Senate’s advice and consent unless Congress, by law, vests “the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.”

In other words, the unelected government, what I have called the Fourth Branch, is rooted in the Constitution through the powers that it grants either to the president or the Congress. In turn, Congress may grant the president, the courts, or heads of departments power to hire unelected public servants. In all cases, however, the creation of the unelected government flows from the Constitution, the supreme authority and originating law of the nation.

The framers of the Constitution recognized that the elected government of our republic was not in itself sufficient to govern us. It cannot alone get government done. It does not alone possess all the expertise necessary to lead, let alone manage, so vast an enterprise as a nation. If this was true in the late eighteenth century, it is even truer in a twenty-first-century geopolitical and technological environment that is far more complex and that therefore requires a cadre of professionals possessing a wide variety of specialized skills, training, education, and experience. The Constitution does not call these “appointments” and hires a Fourth Branch, but that is what the federal civil service (and other government workers) constitute. De jure—in law—there is no Fourth Branch of US government, yet it unquestionably exists de facto, in practice, in reality, in fact.

Does the Fourth Branch compete with the three constitutionally established branches? No. It coexists with them, as provided for in Section 2 of Article II of the Constitution itself. Those three constitutional branches are absolutely necessary to our republic, but they are not sufficient to it, as the framers acknowledged. Moreover, as I have already observed, for most people most of the time and in most situations, it is the members of the Fourth Branch who are, practically speaking, the government. They are the doers. They implement the policies created and interpreted by the three constitutional branches. What is more, although they do not decide or decree policy, they often influence it—not covertly but by intention and design. The Constitution assigns the Senate the roles of advising on and consenting to most “major” presidential appointments, but members of the Fourth Branch do far more advising on a daily basis when it comes to providing the subject-matter expertise and feedback necessary to formulate and modify policy decisions.

As it turned out, following the coming into effect of the Constitution in 1789, the president, as the chief executive—that is, the elected official responsible for faithfully executing the laws—directly or indirectly appointed the unelected personnel whom he deemed necessary to execute government. Most of the agencies in which personnel of the unelected government served were created by the Executive Branch under Article II. And for a full 170 years after the Constitution was ratified, the president had the unquestioned authority to appoint and to terminate what were, in effect, employees of his branch, the Executive Branch. Indeed, in 1789, Congress explicitly voted—by a narrow margin—that it had no authority of approval or disapproval of presidential decisions to terminate appointees.1 Only those few public positions that were independent of the Executive Branch, which today are known as independent agencies, were not subject to presidential appointment or termination.

In 1829, Andrew Jackson took office as the seventh president of the United States. He was regarded as the apostle of the rights of the “common man,” and he made it clear that he intended to usher in an era of more highly participatory democracy. During his two terms and under his influence, many states substantially extended the (still males-only) franchise by dropping property requirements from the ballot, and Jackson waged a mighty battle against the Second Bank of the United States in a successful effort to loosen credit and thereby free up sources of finance for the common man, especially on the frontier. Of course, slavery received Jackson’s full support, and, under him, the Indian Removal Act of 1830 was implemented, sending many thousands of Native Americans into exile from their eastern homelands to the desolation of “Indian Territory” in and around what is today Oklahoma. Yet, despite its many deplorable aspects, I believe that the profound shift toward greater democracy during the Age of Jackson has been a very good and necessary thing for our nation, as was the debate that Jackson’s presidency ignited over the balance between big government and small government. It is a debate that continues—and should continue—to this day.

Nevertheless, even under Jackson’s drive to expand democracy and thereby his own party’s voting base, the nation’s leaders increasingly realized the inadequacy of the elected government to sustain the republic without help. Under Jackson, the American people wanted more and more things done. They wanted canals and roads and a host of other public works and initiatives. Who was going to grade a road or dig a canal? The members of Congress? Of course not. Jackson’s administration therefore became a boom time for employment in the unelected government. With that boom in demand came a boom in political patronage. Because the president had the power to appoint just about everyone needful in the Executive Branch agencies, he found himself possessed of a powerful means of encouraging and rewarding party loyalty. To those—and there were some—who objected that such a system of quid pro quo was fundamentally corrupt and undemocratic, New York senator William L. Marcy responded following Jackson’s 1828 electoral victory, “To the victor belongs the spoils!” The “spoils of war” is a phrase applied to the goods and benefits the winners of a military battle rightfully seize from the losers. Marcy’s phrase expressed the highly partisan doctrine that Jackson’s electoral victory meant that he and his party now had the right to direct the benefits of government to those who had supported the victorious party. Thus Jackson, who is credited with dramatically democratizing American government, installed the so-called spoils system into American government.

In this spoils system, government jobs were doled out as rewards for campaign work, for political favors, and for special acts of party loyalty. Jacksonian America thus saw the spectacular and necessary growth of a Fourth Branch, but it was far from apolitical and nonpartisan. Quite the contrary: it was populated by partisan flunkies.

The spoils system developed in response to a need for an unelected branch of government, a large cadre of people to implement the decisions and policies of the elected branches. But, as the years passed, it became all too apparent that filling government job vacancies on the basis of political loyalty rather than demonstrated merit (professional, vocational, and subject-matter qualifications and experience) was producing a federal bureaucracy that was neither fair nor competent. As the demands of the Civil War during 1861–1865 produced in the Union a life-or-death urgency in the need for a legion of competent government workers, cries were raised for a level of reform that would create a merit-based civil service system presided over by a nonpartisan civil service board.

After the Civil War, on March 3, 1871, President Ulysses S. Grant signed the first civil service reform legislation. It created the United States Civil Service Commission. Yet it was Grant’s own attorney general, George Henry Williams, who protested that it would be unconstitutional for Congress to require the president to “appoint the persons named by a civil-service board.”2 The 1871 legislation funded the Civil Service Commission for just two years, and in 1874, Congress, which considered political patronage the fuel of political power, failed to renew funding. Still, a reform movement continued to grow; and in 1883, President Chester A. Arthur signed into law the Pendleton Civil Service Reform Act, which in essence mandated that positions within the federal government be awarded on the basis of merit instead of political party affiliation—though, presumably in an effort to avoid constitutional challenge, it did allow the president to “apply the civil service rules where he saw fit,” and it “did not restrict the President’s general power to remove employees.”3 Later executive orders added the proviso that the president was required to have a nonpolitical reason for removing a civil servant from office.

Reform was far from perfect. Even President Woodrow Wilson (1913–1921), twice elected on platforms of progressive reform, found ways to reward his political allies with handsome jobs in government; and, in 1953, President Dwight D. Eisenhower issued Executive Order 10450, which expanded so-called security criteria for government jobs and, without explicitly mentioning sexual orientation, banned gay and lesbian applicants from federal employment.4

Nevertheless, the civil service system continued to evolve toward the objectivity of a truly merit-based system of hiring and promotion that has made the federal Fourth Branch as close to being apolitical and nonpartisan as any element of our government can be. This has not only raised expertise and competence above partisanship in the unelected government but also served to make the Fourth Branch a check on runaway partisanship, adding a much-needed component to the system of checks and balances mandated by the Constitution in the division of powers among three constitutional branches.

•

Recall President Washington’s Farewell Address of 1796 and his warning about the “fury” and “despotism” of partisanship.5 Even before Washington completed his second term, the nation’s politics were hardening into two bitterly opposed factions, the Federalists and the anti-Federalists (which became the Jeffersonians or Democratic-Republicans). From the days of president number two, John Adams, down to our own, American politics has been intensely partisan. Indeed, the Article I and Article II offices have been dominated by political affiliation for virtually all of American history. In recent years, the Article III branch, the judiciary, which has no elective offices, has also become alarmingly politicized, as Republican presidents tend to nominate politically and culturally conservative Supreme Court justices and federal court judges, whereas Democratic presidents nominate liberal-leaning judicial candidates. The motive behind such nominations is to pack the federal courts with jurists who are sympathetic to the legislative agenda of one party or the other. When the Senate majority is of the president’s party, he generally gets his federal court nominees approved. When the Senate has a majority in the opposing party, his nominees have a much rougher time of it.

In short, the only branch of the federal government that remains very substantially nonpartisan is the Fourth Branch. Thanks to the civil service system, most of this unelected government is populated by merit-based appointees who are beholden to no president or other elected official. This increases the odds that laws, policies, and programs endorsed or created by the Article I and Article II branches will be implemented objectively, without regard to partisan affiliation.

Objective implementation of law is crucially important, but the three constitutional branches rely on unelected public servants to do even more than implement their decisions. The three constitutionally enumerated branches formulate policy, legislation, and even some judicial decisions based on research, data, and analysis produced by nonenumerated Fourth Branch subject-matter experts, whose allegiance is to fact, to science, to data, and not to party or special-interest agendas.

•

As it exists today, the federal civil service—the body of nonelected, nonmilitary employees of the federal public sector—was born out of a spirit of reform, a spirit opposite that of the corrupt intent often ascribed to the “Deep State” and also very different from the increasingly partisan spirit of the elected branches of government. As already noted, more government workers are employed outside the federal system—at the state and local levels—than within the national government. But the US federal civil service, as created in 1871 (5 U.S.C. § 201) and reformed in 1883 by the Pendleton Act (ch. 27, 22 Stat. 403) and subsequent legislation, has served as a model for most aspects of public sector employment in states, counties, and municipalities. So let’s look even more closely at the federal system. What follows is hardly groundbreaking material, but it is a collection of facts concerning a subject about which most Americans know very little, and for all the mythology, demonizing, and trolling that has plagued public sector employees in our recent history, it is useful to take a few moments to look objectively at the system in which they work.

In addition to nonpermanent contract employees—who were among the victims of the 2018–2019 federal shutdown discussed in chapter 2—the federal government hires workers in three broad classifications:

1.   Most civil service jobs are in the “competitive service,” which means that these employees are hired on the basis of merit as determined by a competitive hiring process (which often includes diagnostic and subject-area tests) that is open to all applicants.

2.   Another classification of nonelected federal employees is the Senior Executive Service (SES). These employees fill senior departmental leadership positions. The hiring process is noncompetitive. Some positions are filled by career employees who began their public sector careers in the competitive service, but others, such as ambassadors and cabinet officers, are political appointees. Although overwhelmingly nonpartisan, the Fourth Branch is not entirely segregated from the elected government.

3.   The “unclassified service” (also called the “excepted service”) is a label applied to that category of employees who are hired through noncompetitive processes by agencies that perform intelligence and security functions (CIA, NSA, FBI, Department of State, and so on). Such agencies, which have unique needs, are authorized by law to establish their own recruitment and hiring policies. Like the competitive service, the excepted service is nonpartisan, but its employees are not subject to most of the rules that govern the pay and classification in the competitive service.

Most of the agencies that hire in the competitive service operate under the aegis of the Executive Branch, but others operate under the Legislative and Judicial branches or are independent agencies, which operate outside the federal executive departments and the other branches, but are nevertheless all established by acts of Congress. From the perspective of the employee, the most important power any agency must have is the authority to hire and to pay. That is, the agency must be a “hiring authority” or operate under one. Hiring authorities may be created directly by federal statute, by an executive order of the president, or by an agency regulation. The authority of an agency to create regulations (including regulations authorizing hiring and payment) is granted by congressional legislation. Even though the regulations themselves are not direct acts of Congress, they carry the force of law. At present there are more than a hundred hiring authorities in use in the federal government, though more than 90 percent of the hiring is done by just a few of the hiring authorities, the most active of which is Competitive Examining, the authority that handles the federal vacancies open to the public. Fairly close second behind Competitive Examining is an authority called Department of Veterans Affairs, Title 38, which noncompetitively hires personnel in the medical profession for the mammoth Department of Veterans Affairs.

Those who attempt to demonize the civil service portray it as a kind of permanent gold rush, the mother of all government boondoggles. It is, in fact, highly regulated and subject to complex but strict pay schedules. The most familiar is the General Schedule (GS), which has fifteen pay grades for white-collar workers, who do most of the technical, administrative, clerical, and professional jobs in the civil service system. GS-1, the lowest grade, ranges between $18,785 and $23,502 as of 2018; and the highest grade, GS-15, pays between $105,123 and $136,659. Blue-collar workers are subject to the Federal Wage System, with wages, often hourly, dependent on a variety of factors. The SES, in which positions are appointed, can pay as high as $189,600 annually.

The federal workforce is widely unionized, which has often been a bone of contention between Congress and the White House. Most recently, President Trump issued executive orders aimed at reducing the collective bargaining authority of federal unions and empowering “every Cabinet secretary with the authority to reward good workers—and to remove federal employees who undermine the public trust or fail the American people.” J. David Cox, president of the American Federation of Government Employees, countered that the executive orders were “an attempt to make federal employees at-will employees, so you can make them political employees, so you can hire anyone who had a bumper sticker for you in the last election.”6 Four unions sued, arguing that the president was attempting unilaterally to dictate new terms to labor contracts already negotiated and in force. A federal judge agreed, striking down the executive orders on August 25, 2018.7 Whatever this decision does to uphold the power of unions in the federal government, it also tends to uphold and protect the nonpartisan nature of the unelected government.

•

The president’s failed executive orders were only the latest symptom of the distrust, suspicion, and even contempt some in the elected branches harbor toward the Fourth Branch. These attitudes drive efforts to reduce the federal workforce and to politicize as much of the remainder as possible. Some in the Executive and Legislative branches have asserted that the civil service is already highly politicized, arguing that most of the workers are Democrats. This is simply not the case nationally. Red states, not blue, are home to the highest concentrations of public employees.8 Moreover, the Hatch Act of 1939 (53 Stat. 1147) expressly bars civil servants from engaging in political activities while in performance of their duties.9 For SES positions, which are political appointments, some outgoing presidents near the end of their term have been known to engineer the transfer of appointees, who serve at the current president’s pleasure, from the SES to positions protected by civil service law, thereby preventing the incoming administration from dismissing them. Called “burrowing,” this practice is intended to continue at least some of the policies of the outgoing administration under the new one.10

Nothing is perfect. Politics does seep into the unelected government. Yet, by and large, this area of government manages to remain remarkably free from partisan politics. Some argue, however, that its removal from the political sphere is not a virtue at all but creates an air of entitlement and aloofness that amounts to arrogant disregard of the will of the people. Perhaps the unelected government is not a Deep State, this argument runs, but an Administrative State, incorrigibly unaccountable and unresponsive. Although frequently heard today, this charge dates back at least to 1948, when the phrase Administrative State was used in the title of a book by political scientist Dwight Waldo: The Administrative State: A Study of the Political Theory of American Public Administration.11 Scholars who study the nature of modern government consider this book groundbreaking even today, because Waldo, who was highly sympathetic to the federal workforce, nevertheless wrestled with what he acknowledged as an inherent ideological conflict between “public administration”—the unelected government—and the elected government of our constitutional participatory democracy.

Writing just three years after the Allied victories against Germany and Japan, Waldo was among those many Americans who had seen, close up, just what the Fourth Branch could accomplish. In a brief speech delivered on November 10, 1944, President Franklin D. Roosevelt thanked “the Government workers . . . for all that you are doing to win this war.”12 The president understood and appreciated that the unelected government, civilian as well as military, was making the Allied victory in World War II a reality. By the time Waldo wrote the first edition of The Administrative State, that same group was already going about the business of rebuilding the parts of a world shattered by the war.

But Waldo also stood witness to a growing movement to make the Administrative State more cost-efficient by modeling itself on principles of modern business administration. The first step in this process, critics said, was to make the bureaucracy scientifically efficient. Indeed, this goal sounded like too obviously good a thing to plausibly argue against. Waldo, however, saw a flaw in an apparently self-evident argument. He wrote that the goal of the Administrative State could not be the goal of private enterprise—that is, scientific efficiency—because the purposes and priorities of democratic government were not the same as those of business. The purposes and priorities of the US government were derived not from the principles of profit but from the Constitution. Waldo believed that the Administrative State, although unelected, was obliged to adhere to the same principles as the elected government, including those either enumerated or implied in the Constitution. The conundrum in this position was that such adherence did not always promote or even permit scientific efficiency in a strict business sense.

Waldo defined a key distinction between those who work in the Administrative State and those who work in the private sector. As Robert Peel’s London police differed from the general public only in that the police were “paid to give full-time attention to duties which are incumbent on every citizen in the interests of community welfare and existence,” so Waldo’s workers in the Administrative State were ordinary citizens who were paid to give full-time allegiance to constitutional values that are incumbent on every citizen. As Waldo saw it, a clerical worker in an industrial plant owed the nation fidelity to the Constitution, but to his employer, he owed nothing more or less than efficiency. By contrast, a clerical worker in the federal government above all owed his nation and his employer (they were, after all, one and the same) fidelity to the Constitution as the first priority of how he did his job.

Waldo was well aware that government could be more efficient. Of all the European dictators in the run-up to World War II, Italy’s Benito Mussolini lasted the longest, from 1922 to 1945. Before the outbreak of the war, he was widely admired, including by US presidents, legislators, and ambassadors. His brand of totalitarian government, called fascism, produced unprecedented efficiency in a nation that had long been a punch line for institutionalized inefficiency. When some objected to fascism’s brutally autocratic tactics, others reminded them that “Mussolini made the trains run on time.” It became a catchphrase of the 1920s and 1930s. The dysfunctional Italian railroad system was an icon of Italy as a failing state. Mussolini’s rehabilitation of the nation’s rail system was a symbol for what many believed was his overall rehabilitation of disordered Italy and its wayward economy. By 1948, the United States had triumphed over Mussolini, Hitler, Japan’s Tojo, and other totalitarian dictators. America was now engaged in a Cold War against another totalitarian state, the Soviet Union. Dwight Waldo was unwilling to sacrifice constitutional democracy to mere efficiency. He wanted to explain how the Administrative State and those employed by it resolved the tension between the elected and unelected government by serving first and foremost the values of the Constitution.

Waldo’s argument was this: On the one hand, to the degree that the Administrative State put scientific efficiency ahead of the Constitution, it would create an unelected government incompatible with democracy, a bureaucracy verging on fascism. On the other hand, to the degree that the Administrative State put the values and mandates of the Constitution ahead of efficiency, it could, Waldo admitted, end up creating certain bureaucratic processes that, in a strictly business sense, were somewhat inefficient. So, he conceded, critics of the Administrative State had a point. The unelected government does not run strictly like a business, and, measured by profit and loss, it is far from fully efficient. But measured by the values of our constitutional republican democracy (which do not include making a profit), the Administrative State was necessary not only to executing and implementing the decisions of the elected government but also to ensuring that the execution and implementation uphold the Constitution and thereby avoid descending into autocracy or totalitarianism.

Today, Dwight Waldo’s reasoning is something of a hard sell, but he was born in 1913 and was of a generation that had passed their young adulthood not only during the Great Depression but during the era of the first American “big government,” the government of Franklin D. Roosevelt’s New Deal. Squeezed in the economic vise of a failing national and international economy, the majority of Americans were willing to believe that big government—with a large Administrative State—was both benevolent and capable of restoring and promoting the general welfare of the United States. As a public servant who has led public servants, I can tell you that most of them would have no trouble buying what Dwight Waldo was selling. Like him, they believe that, as government employees, they do more than a job. They have a public mission. Although their “branch” of government is not mentioned by name in the Constitution, they understand that it is a pillar of that document as well as of the government that document supports.


CHAPTER 2

•

SHUTDOWN

[image: Images]

“My husband is active duty Coast Guard,” @katyjb88 tweeted on December 24, 2018. “Everyone thinks the military is getting paid during the shutdown, but the Coast Guard is facing no pay on the 1st due to being DHS and not DoD. We live in NYC, pay over $2k/month in rent, have a toddler and one on the way.”1

The hashtag was #ShutdownStories, and the tweets kept coming that Christmas season of 2018 when about a quarter of the federal government shut down beginning on December 22 after Congress and President Trump could not agree on an appropriations bill to fund government operations for fiscal 2019 or to pass a continuing resolution to extend the deadline for passing that bill. Without a bill or a resolution, funding for about one out of four routine government operations could not, by law, be disbursed.

The source of the dispute between the Legislative and Executive branches was Trump’s demand for $5.7 billion to fund a portion of a wall on the Mexican border in fulfillment of an endlessly reiterated campaign promise. In December 2018, the Republican-controlled Senate had unanimously voted an appropriations bill without the wall funding; but, after the president said he would refuse to sign the bill as passed by the Senate, the Republican-controlled House of Representatives passed a stopgap bill with funding. Senate Democrats blocked that bill with the threat of a filibuster. In January 2019, House control passed to the Democrats, who quickly passed the bill originally passed by the Senate, but Senate majority leader Mitch McConnell (R-KY) blocked the Senate from even considering legislation that the president would not support—as if the idea of Article I powers checking and balancing Article II powers were some forbidden radical novelty instead of constitutional bedrock. Thus a record-shattering thirty-five-day shutdown was launched.

“I am a single mother of 3 with no help. Not knowing if I can pay rent or feed my family next week is hard and all that’s on my mind this day of Christmas when I should be happy. My kids feel my anxiety too.” Or this from @SciFiCowboy_v2: “#Shutdown-Stories thankfully my auto loan was able to defer my truck payment in Jan so I won’t default on it an[d] other bills this month. If no backpay, I’ll likely be evicted Feb 1.”

A few—very few—pointed the finger of blame: “My husband is federal law enforcement. He had the weekend off but now has to head back to work on Christmas morning with no indication of when/if he will be paid for providing crucial border security. We blame you @realDonaldTrump #ShutdownStories #TrumpShutDown.” Most, however, either told their story without comment or cited their service and loyalty, as did @AltCivilServant: “I’ve been a loyal, dedicated federal employee for almost 30 years. I [image: Images] my work. I may have to terminate my husband’s caregiver because it’s so expensive, it’ll rip through any savings we have very quickly. I’m besides myself with worry this Christmas.”

And members of the public, nongovernment workers, who were not furloughed or forced to work without pay, such as @DrJCoftheDC, were gently empathetic: “Flying home on #Christmas I was speaking to TSA agent who noted he’s working for free today—on Christmas. Moreover, he doesn’t expect to receive next paycheck until after the first of the year. Wishing a very Merry Christmas to those affected by the shutdown.” As the former TSA director at Dallas/Fort Worth International Airport, I can tell you that TSA personnel are surely unaccustomed to getting much love. Nobody who is worried about making their flight wants to wait in a long security line. But during a federal government shutdown that ran for thirty-five days, from December 22, 2018, to January 25, 2019, TSA personnel, among the lowest-paid federal employees (making about $17 to $20 an hour), were thanked by many travelers, who offered words of encouragement or simply expressed gratitude to an officer for “doing your job.” A photo of two young girls holding a sign they had drawn—” Thank You TSA for keeping my family safe!”—made the Twitter rounds.2

The public concern for TSA officers was heartening, but most of the eight hundred thousand employees of the nine executive departments who had been furloughed or were required to work without pay missed at least two paychecks. The vast majority of these people had little or no savings and lived, as so many Americans do, paycheck to paycheck. For them, missing even one payday, let alone two, could be calamitous. Many federal workers resorted to community food banks and food pantries to feed themselves and their families. The Salvation Army activated its Emergency Disaster Services (EDS) program. Normally a response to floods, earthquakes, tornados, hurricanes, and the like, EDS was now mobilized to provide food to unpaid employees of the government of the most prosperous nation on the planet.3 A number of states offered furloughed employees unemployment benefits, and many creditors stepped up to extend payment deadlines.4 Some of the offices of state attorneys general advised those workers obligated to make child support payments and those spouses entitled to receive the payments to seek their assistance during the “emergency”—though no monetary relief was promised.5 Institutions from credit card companies to churches offered help, and many school districts extended free lunch programs, intended for the poorest children, to kids of furloughed workers.6

It is both shocking and significant that much of the aid that nonfederal agencies, private charities, and even individuals extended to those shut out by the shutdown involved food. Shocking because food is obviously the most basic of needs, essential to life itself. Significant because the strategic governing policy of using tax cuts to force the federal government to reduce “wasteful” spending has long been called “starving the beast.” Depending on how one looks at it, the “beast” in question is either the so-called welfare state or the entire federal bureaucracy, which many self-identified conservatives consider invariably and inherently wasteful.7 Although the metaphor of using tax cuts to “starve the beast” first appeared in the early 1960s, its height of popularity arrived during the administration of Ronald Reagan, who took office on January 20, 1981, with an inaugural address that famously proclaimed, “Government is not the solution to our problem; government is the problem.”8

At least that is how almost everyone old enough to have been around back then remembers it. What the incoming president actually said was “In this present crisis, government is not the solution to our problem; government is the problem.” The words present and crisis are important. The incoming president was not saying that government is always the problem and never the solution but that government could not pull the US economy out of its present crisis, what he described in his speech as a temporary “economic affliction.” It was, in fact, a quite rare combination of inflation and economic stagnation (“stagflation”) in large part caused by the economic policies in force during the Nixon/Ford years and the energy crisis that plagued the Carter presidency. Reagan’s message in his inaugural speech was that radically lowering taxes, reducing government spending, and loosening various regulatory restrictions would allow American workers, American business, American industry, and American consumers to behave in ways that would end the present crisis. The new president was surely aware that introducing all of these initiatives would, in fact, require the work of government, but his point was that the heavy lifting was best done by the private sector.

But never mind what Reagan actually said or actually meant. Some two generations of self-described “Reagan Republicans” have simply lopped off, ignored, or forgotten the first four words of his sentence—In this present crisis—and have practically carved the rest of that utterance into marble monuments. All government is bad, they say, and big government is just plain awful, a ravenous beast that must be ruthlessly starved.

The problem is that although you cannot really starve a figure of speech, you can starve human beings. John Deal, a NASA contractor living in Virginia, was interviewed by the Guardian on Christmas Day 2018. He and his wife, who also works for NASA, which was shut down in the shutdown, lost all of their household income. “We’re blue-collar workers,” Deal told the paper. “We’re not making six-figure salaries like Mr Trump or Mr Pence.”9 In “A Bureaucrat’s Life: Cushy Like No Other,” published in Forbes in 2015, Steve Forbes expressed a common conservative and populist view that government employees enjoy outrageously “cushy pay and benefits.”10 No wonder we hear so many calls to starve the beast—to shrink the size of government. Those who are loudest and most insistent in calling for these cuts mostly live in red states and perceive “big government” with its overabundance of “cushy” government jobs as a blue state thing. In fact, it is the red states “that are typically home to the highest concentrations of employees on government payrolls,” according to a 2014 article in Governing. “Eight of the top 10 states with the highest per capita rates of non-educational public employees voted for [conservative Republican candidate] Mitt Romney in the [2012 presidential elections].” Wyoming, which calls itself the “Cowboy State,” had the highest rate of public sector employment, according to 2012 census data. Yet a January 2014 Gallup survey found it to be the nation’s “most conservative” state, with 51.4 percent of its residents identifying themselves as conservative.11

So, the nature of government employment—at federal, state, and local levels—has long been misunderstood, sometimes thoughtlessly, sometimes deliberately. Federal worker salaries ranged from $18,785 to $136,659 in 2019.12 Most public sector workers are precisely what furloughed NASA contractor John Deal called himself and his NASA-furloughed wife: “blue-collar workers.”

Wilbur Ross, President Trump’s secretary of commerce, told CNBC on January 24, 2019, more than a month into the shutdown, that he was bewildered by reports of federal workers standing in line at food pantries and seeking other forms of emergency relief. A man who claimed a $3.7 billion personal net worth (but reported only $700 million on forms filed after his cabinet nomination),13 Ross told CNBC that furloughed workers should just go to the bank and get short-term bridge loans to hold them over until the government reopens. “True,” he conceded, “the people might have to pay a little bit of interest, but the idea that it’s ‘paycheck or zero’ is not a really valid idea.”14

Unsurprisingly, Ross’s comment elicited a cascade of condemnation from Democrats. Representative Jennifer Wexton, Democrat from Virginia, home to many furloughed or unpaid federal workers, sent a letter to Ross, inviting him to accompany her on a visit to a local food bank: “I think it would be a valuable learning experience for you to see what our federal workforce, including your own employees at the Department of Commerce, are going through.” Speaker of the House Nancy Pelosi remarked that “they”—meaning Republicans in general and members of the Trump administration in particular—”just don’t understand why people have to stand in food lines.” She called theirs a “let them eat cake attitude.”15

In fact, the mindset was even more removed from reality. Marie Antoinette suggested that people too poor to buy bread should eat cake. Wilbur Ross suggested that people without the cash to buy bread should eat bridge loans.

As the shutdown stretched on, no one in the Trump administration expressed any understanding or concern, let alone empathy, for federal workers held hostage in what was ultimately a dispute over border wall funding. “Mr. Trump’s one mention of government employees in his daily Twitter blasts in recent weeks,” Annie Karni of the New York Times wrote on January 3, 2019, “made it clear that he viewed many of them as a hostile force, part of the ‘deep state’ he and his supporters mistrust.”16 The president tweeted on December 27, 2018: “Do the Dems realize that most of the people not getting paid are Democrats?”17

The notion that a Deep State exists in American government predates the Trump administration. The phrase began to appear in the late twentieth century when it was used to describe a shadow government in Turkey dedicated to undermining the governing party there. In the United States, the Deep State has been portrayed as a bureaucratic clique of faceless, unelected functionaries covertly creating policies and long-term plans independently of and unaffected by the changes from one elected administration to another. But without question, talk of the Deep State has increased since President Trump took office. As Alana Abramson wrote in Time magazine, “allies of Trump in the conservative media and on Capitol Hill” believe that “[the Deep State] . . . is an organized resistance within the government, working to subvert his presidency. They blame career bureaucrats, many of whom they see as loyal to former President Barack Obama, for leaking damaging information to the news media.”18 Indeed, in early 2017, the far-right Breitbart website reported on conservative radio and Fox News host Mark Levin’s call to Congress to investigate what Levin termed Obama’s “silent coup” against the Trump administration.19

Other believers in the Deep State portray it more prosaically, as a sinecure for careerists who are hyperpartisan (invariably Democrats), but don’t want to run for elective office themselves. Judging from his tweet of December 27, 2018, posted during the shutdown, President Trump seems to be one of these believers. Yet as Paul Light, a professor at New York University’s Wagner Graduate School of Public Service, remarked, the view that the federal workforce is predominantly Democratic is an “unproven statement.” Light says that he has “never seen a survey that asks [federal employees] the question” about party affiliation. Moreover, the “inference” based on the fact that “federal employee unions have a large foothold in the federal work force” and on the assumption that “unions are Democratic,” is unproven and even disputed. Bill Samuel, director of government affairs for the AFL-CIO, told the New York Times that the political breakdown of the organization’s 12.5 million members is bipartisan and that it is similar to any large cross-section of America. Samuel said that President Trump “seems to see [federal workers] as well-paid professionals working in downtown Washington, D.C., but on average, politically, we’re like the rest of the country.”20 More than 80 percent work outside of the Washington area,21 and eight of the ten states with the highest percentage of public sector workers (federal, state, and local) are distinctly red states—majority Republican.

The shutdown gave us a rare glimpse of just who the federal workers are. Some are indeed well-paid Washington-based professionals, but far more are nothing of the kind. Those furloughed or forced to work without pay included FBI agents, federal corrections officers, FDA food inspectors, NASA employees at all levels, TSA staff, census staff, National Park Service employees, and Federal Aviation Administration air traffic controllers, among many others. Paradoxically, in a shutdown created by a dispute over border security and a border wall, Border Patrol staff and US Customs and Border Protection (CBP) personnel as well as Coast Guard personnel at all levels were furloughed or compelled to work without pay. Jobs in a lot of these agencies are very rewarding—early in my law enforcement career, I wanted very much to be an FBI agent—but no job in any of these important organizations is “cushy,” and none of them puts anyone in a political or economic position to resist or undermine the Trump administration or any other aspect of the US government.

The fact is that the shutdown showed us the faces of federal workers and pulled back the curtain on their lives. Of course, there really was no curtain. As Robert Peel wrote in 1829, “the police are the public and the public are the police.” The shutdown revealed what we should all have already known and understood and appreciated: “government workers are the public and the public are the government workers.” Like the police in Peel’s London, government workers in today’s America are among us, in plain sight, and hardly hiding.

Nor is there any secret about what government workers do. Go to USAJOBS (https://www.usajobs.gov/) and browse that site. It is the want ads of the Fourth Branch, and it is a good place to get an idea of what your friends, neighbors, and maybe even some of your own extended family members do for a living. Focus, for instance, on some of recent listings (accessed on March 2, 2019) at the Food and Drug Administration (FDA):

Consumer Safety Officers ($75,628)

Paralegal Specialists ($68,036)

Supervisory Health Scientists ($134,789)

Mechanical Engineers ($68,036)

Physicians ($89,370)

Pharmacologists ($81,548)

Program Support Specialists ($56,233)

Interdisciplinary Engineers ($57,015)

Executive Assistants ($56,233)

Veterinary Medical Officers ($81,548)

Biomedical Equipment Support Specialists ($34,256)

Medical Technologists ($56,073)

Pharmacy Technicians ($43,971)

Trial Attorneys ($114,590)

Or consider the General Services Administration (GSA), the independent federal agency that assists in managing and supporting the basic functions of all federal agencies, from procurement of basic supplies, to communications services, to general transportation services, to finding office space, to managing a great deal of federal property. Recent GSA job postings at USAJOBS included one or more of the following:

Student Trainees ($14.39/hour)

IT Specialists ($48,403)

Financial Analysts ($44,670)

Business Managers in Public Buildings Services ($73,375)

Architects ($101,335)

Project Managers in Public Buildings Services ($74,088)

Realty Specialists ($75,628)

Building Management Specialists ($84,035).

Federal workers are the public—no more, no less. The shutdown revealed to many Americans another kind of public sector worker they may not have thought about. Federal contractors are not permanent employees of the federal government, but are hired to do “jobs that run the gamut: a prep cook in an Agriculture Department cafeteria, a dairy farm appraiser, a radar operator who tracks severe storms.”22 Some are self-employed individuals or owners of small businesses and are directly contracted by a government agency; others work for companies that are the direct contractors. Some contract employees are minimally skilled laborers, such as janitors and general maintenance workers; others are highly trained specialists, such as Christopher Fuller, contractor for the EPA in Durham, North Carolina, who studies “approaches to decontamination after a biological attack.” As he explained to the New York Times, “We are the ones that do the research and gather the data alongside federal workers, yet we don’t have the same safety net or same visibility.” Unlike federal employees, who were promised their back pay when the shutdown ended, the overwhelming majority of contractors did not and will almost certainly never recoup lost wages.23

Whereas Fuller is a scientist, Jessica Kostrab, also interviewed by the Times, was employed as a $20-an-hour “agent booking tours and hotel reservations for visitors to Mount Rainier National Park in Washington State.” The park closed with the shutdowns, and twenty-eight-year-old Kostrab was stuck for work in a place that offered little in the way of temporary employment. There were jobs in large cities such as Tacoma and Seattle, but the cost of gas for the round trip would be more than she could have made.24 Presumably, she struggled to manage without a paycheck for more than a month.

Do Fuller and Kostrab sound to you like devious agents of a Deep State? I see Fuller as a scientist doing research to save lives in the event of a biological attack, and I see Kostrab as a low-paid young worker performing a service to enrich the lives of people visiting a great national park. I see them both as what they are: the government in direct, effective contact with the people for whose benefit the government exists. That is the function of all who serve in the Fourth Branch. They are the implementation of government. I think of people like Fuller and Kostrab in much the same way that I thought of the police officers I led in Rochester and DeKalb County. I think of them as I thought of myself throughout my career as a deputy sheriff, police officer, detective, school resource officer, and law enforcement executive. I was the government to those individuals I served at any given time. I delivered the services of the government, and I implemented the laws its elected representatives made. I did these things for the benefit of the community.

•

The thirty-five-day shutdown of 2018–2019 was a self-inflicted crisis and political hostage taking. The hostages were approximately eight hundred thousand federal employees responsible for the activities of a quarter of the government operating through the Departments of State, Treasury, Justice, Interior, Agriculture, Commerce, Housing and Urban Development, Transportation, Homeland Security, and Health and Human Services. The Executive Office of the President was impacted by the shutdown, as were operations of the Judicial Branch and most of the so-called independent agencies, which are federal agencies that exist outside the executive departments. They include the CIA, the Consumer Financial Protection Bureau, the Environmental Protection Agency (EPA), the Federal Communications Commission (FCC), the General Services Administration (GSA), NASA, the National Transportation Safety Board (NTSB), the Nuclear Regulatory Commission (NRC), and other vital agencies that directly serve the nation, the community, the public.

So that was the scope of the shutdown. In addition, however, the shutdown was a test, however unintentional, of what happens when just 25 percent of the Fourth Branch is shut down or curtailed even for a relatively brief period.

The test showed us that there is an economic impact—though its magnitude will likely be a subject of debate, both honest and dishonest for some time to come. The Congressional Budget Office (CBO), a nonpartisan unelected federal agency within the Legislative Branch that is tasked with providing objective budget and economic data to aid legislators in making policy decisions, issued a report on the economic impact of the shutdown in January 2019, shortly after it ended on January 25:25

•    The shutdown “delayed approximately $18 billion in federal discretionary spending for compensation and purchases of goods and services and suspended some federal services.”

•    It reduced the nation’s economic activity, thereby reducing the gross domestic product (GDP—the market value of all goods and services Americans produce in a given period) for the fourth quarter of 2018 by $3 billion, and it reduced by a projected $8 billion the GDP for the first quarter of 2019.

•    The CBO estimated that, by the end of 2019, all but about $3 billion of the GDP reduction would be recovered; however, the agency acknowledged that the economic “effects on individual businesses and workers” are “much more significant,” concluding that “those who experienced the largest and most direct negative effects are federal workers who faced delayed compensation and private-sector entities that lost business.” The CBO noted: “Some of those private-sector entities will never recoup that lost income.”

In all, the CBO estimated the total cost of the shutdown at $11 billion. According to Standard & Poor’s credit rating agency as of January 11, 2019, the US economy had lost $3.6 billion of its value, and the White House’s own Council of Economic Advisers estimated that it reduced growth by 0.13 percent each week, adding up to a 0.5 percent loss in growth.26 If your eyes glaze over when you read a bunch of figures, just bear in mind that the $11 billion shutdown was triggered by a dispute over a $5.7 billion allocation for a portion of border wall.

So, five weeks without approximately 25 percent of the Fourth Branch cost taxpayers perhaps $11 billion and reduced our economic prosperity—what the Constitution’s preamble refers to as the “general welfare”—by half a percent.

Beyond the dollars, what was the impact of the shutdown on the public? Overall, many services were curtailed or unavailable. Native American tribes did not receive payments that had been negotiated and promised in long-standing treaties. In addition, vital services were suspended. Many Navajo were effectively trapped in their homes when snow plowing was halted and roads became impassable in December and January. Food assistance, which fed some ninety thousand Native Americans, was suspended as well.27 IRS services to taxpayers were curtailed, though not stopped. Refunds were processed pretty much on time by furloughed workers recalled to their IRS offices—without pay—but virtually no agents were available to answer taxpayer questions and calls for assistance. The Department of Agriculture’s Food and Nutrition Services was hard hit by the shutdown, with 95 percent if its staff furloughed. Fortunately, an existing contingency fund kept the Supplemental Nutrition Assistance Program (SNAP) program operating. This would have stopped had the shutdown extended into March.

More dangerous, perhaps, was the impact on the work of the Food and Drug Administration (FDA), which suspended all inspections of food until January 14, when “high-risk” food inspections were resumed by a staff that had been reduced to 46 percent, of which 20 percent worked without pay.28 The TSA could not pay its security officers, but required them to report to work without pay. There were airport security line delays, but no terrorist attacks. A greater risk was quite possibly created by pressing unpaid national air traffic controllers into service, but airline and aircraft safety inspectors were simply furloughed, which meant that for five weeks, no federal inspectors oversaw commercial aircraft maintenance. Among both TSA employees and air traffic controllers, the rate of those calling in sick increased. Among TSA workers, the sick-call increase was a whopping 55 percent, mainly due to these low-paid employees’ having to seek temporary work just to make ends meet, put food on the table, and avoid missing mortgage, rent, car, and utility payments.29

Law enforcement and the judicial system were strained, and the shutdown ended just before the judiciary ran out of operating funds, which, managers warned, would happen on or about January 18. Court-appointed defense attorneys worked without compensation, cases were delayed or otherwise disrupted, and federal corrections officers (who guard federal prisoners) were furloughed or required to work without pay; the FBI reported that numerous investigations were compromised because agents could not pay their confidential informants, hire translators, or assist local law enforcement operations. With counterterrorism operations and sex trafficking probes hampered, one FBI counterterrorism agent remarked, “The fear is, our enemies know they can run freely.”30 The Department of Homeland Security suspended various border inspections, inspections of Immigration Enforcement (ICE) facilities, and the e-Verify system, which employers use to check the eligibility of employees to work in the United States. In other words, the shutdown caused by a border security funding dispute compromised border security.31

Although the US military was largely unaffected by the shutdown, one branch, the Coast Guard, which is funded not by the Pentagon but through the Department of Homeland Security during peacetime, could not pay its forty-three thousand personnel, both uniformed and civilian. “Today you will not be receiving your regularly scheduled mid-month paycheck,” wrote Admiral Karl L. Schultz in a message to the men and women of the service he commands. “To the best of my knowledge, this marks the first time in our Nation’s history that service members in a U.S. Armed Force have not been paid during a lapse in government appropriations.”32

Without question, the public was put in jeopardy by the shutdown. For those most directly affected—Native Americans, those who relied on federal assistance programs, and those whose employment was directly or indirectly impacted—the harm was the most tangible and damaging. For others, the shutdown caused varying degrees of inconvenience: services at national parks were unavailable, or the parks closed; national museums were shut down; customer service assistance at various federal agencies, most prominently the IRS, was unavailable; the processing of Small Business Administration (SBA) loans and other financial services were suspended; and airport security lines were sometimes very long.

That nothing worse befell us, the people, during the shutdown was due in part to the dedication of federal employees who kept doing their jobs even under the pressure of two missed paychecks and the uncertainty of when their next would come. For some, especially those on the lower end of the civil service and GSA salary tables, the pressure to find outside work motivated them to call in sick. After all, public-spirited dedication alone will not feed one’s family. But let’s face it: we were also very lucky. Uninspected aircraft did not fall from the sky. No one with hidden explosives got past an overburdened TSA system. No aircraft collided in midair because an air traffic controller was fatigued by working extra hours or depressed because foreclosure was a looming possibility. No catastrophic outbreak of food poisoning resulted from the FDA’s weeks-long suspension of inspections. Through some combination of the decency and dedication of members of the Fourth Branch and sheer dumb luck, most of us got a pass. Well, maybe that bald tire you’ve patched and repatched won’t blow out at seventy miles per hour on the freeway, either. This time. But next time?

•

President Trump did nothing to avert the 2018–2019 government shutdown. Quite the contrary. With government operations depending on passage of a budget bill that, the president demanded, had to include funding for a border wall, he declared in a highly publicized Oval Office meeting with Speaker of the House Nancy Pelosi and Senate minority leader Chuck Schumer, “If we don’t have border security, we’ll shut down the government.” He continued: “I will take the mantle,” referring to the blame for a shutdown. “I will be the one to shut it down.”33

The Republicans in Congress overwhelmingly backed their president, but his top House allies, Representatives Mark Meadows (R-NC) and Jim Jordan (R-Ohio), were less interested in extorting funding for the border wall than they were for the opportunity to furlough eight hundred thousand federal workers. As former GOP staffer Kurt Bardella explained, for politicians like Meadows and Jordan, who were members of the radically conservative Freedom Caucus, the shutdown was “a means to an end for something they have long pursued, which is limiting the size and scope and role of government.” Another former White House official remarked anonymously, “These are small-government guys, not wall guys.”34

In fact, the position of the Freedom Caucus was one that predated the Trump administration by many decades. The pernicious idea of getting rid of as many government workers as possible was, for example, the subject of a New Republic article with a tongue-in-cheek title that looks highly con temporary, “New Personal Devil—Bureaucracy”:

There is a new whipping boy in America today, one that has succeeded “the interests,” “Wall Street,” “the railroads,” “socialism” and all the other time-honored favorites of politicians and public alike. This new focal point of attack for all the ills of the body politic is “bureaucracy,” personified in the unfortunate individual who happens to be the bureau’s director, the “bureaucrat.” The floors of both Houses of Congress have been ringing with increasing denunciations of this scapegoat; he is responsible for all the lacks in the war program, all the deficiencies in our domestic life, all the ills of our social and economic system. Someone has to be blamed: blame the bureaucrat, because he does not have to run for reelection, and, anyway, he has not been properly respectful to those who do have to run.35

Although the title sounds like today’s news, the article was published in 1943, and its author was George E. Outland, a pro-government service Democratic representative from California from 1943 to 1947. He went on in the article to predict, “The importance of national administrative agencies will increase, not decrease; we shall not go back to the ‘good old days’ of laissez-faire, no matter how much the reactionaries would like us to do so.” He recommended that everyone in government should stop flinging mere criticism and should instead “help our form of government to function at its optimum. In this functioning, bureaus will be important; let us work to see that we have as many bureaus as we need, but no more; that we have as much personnel as we need, but no more; that personnel be as well trained and efficient as possible; that we counteract partisan and selfish attacks on these national agencies by positive action, not negative.”

It was good advice in 1943 and is, if anything, even better advice today. Outland’s message back in 1943 was much the same as Robert Peel’s of 1829. The only difference between the “bureaucrats” and the public they serve is that the bureaucrats are paid to do the duties incumbent on the public in the interests of community welfare and existence. The bureaucracy is staffed by the public and serves the public. Paid by the government, it is of and for the community.

•

Whatever else the federal shutdown was—stupid, irresponsible, unnecessary, and an instance of political malpractice—it was also a set of revelations.

It revealed the willingness of elected political leaders to treat unelected public servants as pawns and hostages. Moreover, the shutdown revealed a serious flaw in our government’s current system of governance, its manner of governing. We discovered that our system allows one faction of the elected government to shut down the unelected government for the purpose of extorting from political opponents compliance with some desired policy, initiative, program, or legislation. This systemic flaw is dysfunctional, immoral, dangerous, and—yes—if not unconstitutional then anti-constitutional.

The shutdown also revealed that some in elected government, including those at the very top, view unelected government workers as partisan and therefore fair game for punishment or seizure as hostages in an extortion scheme. Wrong on its face, this mindset also threatens to compromise the key virtue of the Fourth Branch: its very absence of partisanship.

The abuse of public servants is nothing less than an abuse of the public. Recall my paraphrase of Robert Peel: government workers are the public and the public are the government workers. These men and women are not power-mad careerists. They are not fattening themselves on some government dole. They are not members of a Deep State working to destroy the government or whatever administration currently happens to occupy the White House. Recall, too, that Peel saw only one distinction between the police and the rest of the public. He called officers “members of the public who are paid to give full-time attention to duties which are incumbent on every citizen in the interests of community welfare and existence.” Without change, that phrase also describes the unelected public servants at all levels of government—federal, state, and local. They are us. Their values and responsibilities are ours. Shut them down, and you shut us down.


CHAPTER 3

•

TWO NIGHTS I COULD HAVE BEEN KILLED (and WHY I WASN’T)

[image: Images]

It is important—and that is why I have tried to make it clear—that public servants at all levels of government are not just like us; they are us. In fact, the reason I am so sympathetic to the view of public service as a seamless extension of the community is that, as a law enforcement executive who started out as a deputy sheriff, I saw myself as a community member who chose to become a police officer. That choice did not change the fact that I was also a member of the community. The connection between my enduring status as one of the public and what was in 1977 my new status as a deputy sheriff was seamless. I couldn’t tell you where the one role left off and the other began. I still lived where I had lived before. My neighbors before I joined the department were still my neighbors.

As a new deputy in Leon County, Florida, I thought no job was better than the three-to-eleven patrol shift on Friday nights in Tallahassee. Back in the 1970s, Pensacola Street came alive during that shift, as university students and locals mixed and, not infrequently, mixed it up. I thrived on the crackle of the radio calls, and I relished the knowledge that more than a few things were bound to happen during the shift, usually at an accelerating pace as the hour passed through nine and ten on the way to eleven.

I had been with the department going on seven months, and there weren’t a lot of surprises left—at least not where being the only black deputy on a squad of good ol’ boys was concerned. Don’t get me wrong. These guys were professional, and they took pride in performing like professionals. You also need to know that being black in the Florida Panhandle in the 1970s was a world apart from being black in that part of the country, say, in the 1950s. Nevertheless, there was always an edge to the life, both on the job and in the community. You weren’t being paranoid when you detected something in at least some of the eyes that met yours, whether those eyes belonged to a fellow deputy or the white driver of a car you pulled over for running a red light.

I was coming in off a three-to-eleven shift one of those Friday nights, driving along Pensacola Street. It was the usual low rumble-jumble of voices and laughs and occasional shouts—sometimes angry, sometimes happy, sometimes hard to tell which. It was the soundtrack of my shift, and I liked the way it raised my pulse—just a little, just enough. The traffic was what you get in the late evening along a strip with bars and eateries in a Gulf Coast climate where people spill out of the joints and onto the sidewalks all the time. Noise, a lot of lights, a lot of motion, energy, distraction. Those are the nights, the hours, and the streets in which the molecules go into motion, and when molecules are in motion, actions produce reactions that produce new actions.

There’s always an edge to life, whether you are black in a mostly white place or white in a mostly black place—and always, always, when you are a police officer on patrol. Your job, after all, is to look for trouble, even at the weary end of your shift.

That night, I was driving in the right-hand lane of two traffic lanes, slowing down for the approaching intersection. When you’re just driving, you look ahead. When you’re driving a radio car, you scan, ahead as well as to the right and left. Your eyes and your attention are always in motion. So, my eyes flicking back and forth, I saw, rolling up next to me on my left, these three white boys in a pickup with a miniature rebel flag attached to the radio antenna to the right of their windshield. One of them pointed a shotgun out the window and straight at me.

We were rolling. The signal changed to green, and my eyes flashed ahead for an instant to the traffic in front of me. I picked up speed with the traffic, and I looked back to my left. The weapon was in motion within the vehicle, but no longer pointed straight at me.

The time it took for me to see the boys roll up and the shotgun point at me and the light change and the weapon move was a matter of seconds and fractions of seconds. All during that span, I was aware that a lot of people in Leon County drove pickup trucks, and just about everybody who drove one in that place had a shotgun or two or more on a rack across the rear window. So that boy might—maybe might—have just been repositioning the shotgun. Three guys in the cab of a 1970s F-100 didn’t have a lot of elbow room. Add forty-some-odd inches of shotgun, barrel and stock, and you pretty much have to stick it out the window to move it.

Now the weapon was in motion—but I wasn’t going to wait to see where it ended up, not while the hairs on the back of my neck, every single one of them, stood at right angles to my flesh. I took my right hand off the wheel to grab the radio mic.

“I’m on Pensacola Street. I’ve got three white males in a pickup truck with a shotgun.”

That was the sum and substance of the radio call. I let the mic fall to the seat beside me and used my now free right hand to draw my service revolver. Back then, we could put anything we wanted in our cross-draw holster—a holster on my left side. The weapon I chose was a Smith & Wesson .357 Magnum with a six-inch barrel. And down on the floorboard was a department-issued 12-gauge shotgun. I held the .357 in my right hand now and drove with my left. If there was going to be shooting, I damn well intended to be doing some of it.

I slowed down to give the pickup a chance to pull ahead of me, still in that left lane. I meant to stay on that truck until more units arrived—however long that might take. But no sooner did I formulate this plan in my head than blue lights approached from every direction, it seems.

Those good ol’ boy deputies heard my call and, going off shift or just coming on, responded—in strength. Everyone continually monitored everyone’s radio calls back then. They, too, were part of that wall-to-wall soundtrack of your shift. And those deputies who heard my voice knew it was me, the black guy. Not that it mattered one way or another. When they heard me, they responded to the voice of a deputy, not a black, white, male, female, short, tall, Irish, Polish, Christian, Jewish, Muslim, or Hindu deputy.

But it wasn’t just radio cars pulling up as the traffic stop was being made. It was also a whole bunch of pickups with gun racks and shotguns and little rebel flags flying from their radio antennas or plastered as decals across their back windows. I pulled over as cruisers pulled up behind and in front of the pickup that was carrying my “three white males.” The other pickups pulled over, too, and behind the wheel of each or getting out of the trucks were guys who looked exactly like the three white males who were the subject of my radio call. This was the 1970s, when every store from Radio Shack to 7-Eleven sold CB radios and police scanners. In Leon County, if you were male, drove a pickup, and had a shotgun in the rack, odds are you had a CB and scanner mounted under the dash as well. And if you were in or anywhere near your vehicle, that scanner was always on with the volume turned up.

These boys heard my call, and, like my fellow deputies, they knew who I was—by which I mean they knew I wasn’t a white cop calling for help. Like the deputies who came running, these men, rebel flags flying, answered the call of a police officer—a member of their community who had sworn to protect that community. Now they were all standing by, pulled over on Pensacola Street, watching the traffic stop in progress. Many of those “rednecks”—they were proud to call themselves such—cradled their shotguns as they looked on. Not one of us deputies so much as thought of ordering them to put their weapons down.

Now I watched as the “three white males” emerged from the cab of their pickup, one after the other, looking about as tough at that moment as a litter of Labrador puppies.

“We were just movin’ the gun around is all!” one of them meekly offered. It is one of the most earnest, plaintive, pleading, and respectful explanations I’ve ever heard by the side of the road. A galaxy of blue lights was flashing on three very pale faces and very wide eyes.

One of the deputies turned away from the “subjects” and walked my way.

“What do you want to do with them?” he asked, jerking a thumb back in the direction of the downcast trio.

I shook my head.

“Let ’em go,” I replied. From the looks of things, most of my fellow deputies were ready to eat them alive. “Turn ’em loose.”

I got back into my cruiser, but before I closed the door, I took one last look at the pop-up roadside attraction my call had conjured. Blue lights and pickups with shotgun racks, shotguns, and rebel flags. Had it all been just a false alarm—or, more professionally, an abundance of caution?

To this day, more than forty years later, I can’t say for sure what that boy was doing with his shotgun. But there were no arrests. Should I have been embarrassed by the whole thing? All I can say is that embarrassment is not what I felt as I looked out the open door of my car. Thinking back on it, I’m still not embarrassed.

What I felt—and what I feel still—is the camaraderie, loyalty, and got-your-back solidarity that is the glue holding together every viable, healthy, high-performing police unit. This is not a theoretical conclusion I’ve reached. It is strictly empirical, based on working patrol as a deputy, serving as a police chief and in other law enforcement executive roles, and, as a clinical psychologist, counseling first responders. It is what I’ve seen over and over as a member of the International Association of Chiefs of Police, as a member and president of NOBLE, and as a member of the President’s Task Force on 21st Century Policing.

But—even more important—there was that other dimension to that night: the arrival of all those dudes in pickups. If my “three white males” had been stood up with those men in a police lineup, you could not have picked them out. They were cut from the same cloth, except that they had arrived with shotguns unambiguously at the ready to save my life. Truth is, for all I knew at the time and know even now, if those “three white males” had been on their scanner, they might also have shown up to help me—without even realizing they were the subjects of my call!

Why do I say that?

At first glance, each civilian on that scene was a white man who apparently had just three things in common with the others present: pickup trucks, shotguns on gun racks, and a propensity to display the Confederate battle flag. That symbol was just as common in the 1970s Panhandle as the trucks, gun racks, and shotguns. Many people—people of color especially—knew what the banner historically signified, and that made it a truly hateful symbol. I suppose it was not as acutely resented in the 1970s and 1980s as it became more recently: in the days and weeks following the massacre—by a “young white male”—of nine members of a Bible study class gathered in Charleston’s Emanuel AME Church on the evening of June 17, 2015, and after a conclave of far-right, alt-right, self-proclaimed neo-Confederates, neofascists, neo-Nazis, white nationalists, and militiamen converged on Charlottesville, Virginia, for a “Unite the Right” rally during August 11–12, 2017. Three died during that “rally”—two police officers killed in a helicopter crash, and Heather Heyer, a thirty-two-year-old local paralegal, who was mowed down by an automobile deliberately driven into a crowd of counterprotestors and onlookers. The driver, James Alex Fields Jr., convicted on state charges of hit-and-run, first-degree murder, and eight counts of malicious wounding, was sentenced to life imprisonment. He subsequently pleaded guilty to twenty-nine of thirty counts of a federal indictment for hate crimes in exchange for the prosecutors’ agreement not to seek the death penalty.1

It was a scene in which Confederate flags flew side-by-side with Nazi swastika banners.

In recent years, many Americans have decided that swastikas and the heraldic “saltire” X of the Confederate Battle Flag are equally unacceptable for public display in America. Well, back in the day, there were plenty of us who didn’t like the Rebel imagery either, not one bit. But I can tell you this. That night on Pensacola Street in Tallahassee, none of this mattered. Neither my black skin nor that ugly racist rag mattered one bit. Because that night, in that moment, we were all equally members of a community who valued law and order and believed, without anyone having to remind us, that law and order preserve lives.

My voice went out over the radio, and dozens gathered not just to support one deputy sheriff but each other. Put it another way: they revealed themselves to be a community, a community that ran far deeper than their guns, flags, race, religion, or regional origin. As soon as I got back to the station to finally end my shift that night, Bob Smith, my sergeant, a little guy with a crew cut, tightly built, looking every inch of him like a Marine Corps drill instructor, winked at me from behind his desk: “I was gonna come,” he said, “but it looked like everybody else already went!”

•

To tell the truth, I can’t remember what my thoughts were when I went home that night. Honestly, I doubt I was thinking anything remotely resembling “Tallahassee sure came together like a community in a democracy!” No, all I was probably thinking was what most first responders think: Thank God, I got home tonight.

But I never forgot it. And I’ve thought about it over the years.

True, maybe I just got lucky. Maybe those three white boys really were just repositioning their shotgun. Or maybe the end of one shift and the start of another meant nothing more than that a lot of deputies had nothing better to do than answer my call. And maybe the rednecks with their scanners in their pickups were just in the mood for a little excitement. But, over the years, I’ve never convinced myself that the events of that night were just a matter of luck or otherwise essentially meaningless. You see, that night in Tallahassee was only one of two nights I could have been killed but wasn’t.

Early in 1980, I left Tallahassee and the Leon County Sheriff’s Department to serve in Miami as a state arson investigator. I was there just six months before I decided to go back to county-level policing, as a deputy with the Orange County Sheriff’s Department in Orlando. These days, most people know this Central Florida city as the home of Disney World and the Universal Studios theme park, but it is also a city of considerable racial, political, and cultural diversity. Still, policing in Orlando in the 1980s had more similarities with Tallahassee than differences. This was especially true in the rural outskirts, far from downtown and far from the resorts and theme parks. It was an undeveloped area, the home of what some people called good ol’ boys and others, less affectionately, called crackers.

Part of my Orlando beat in the early 1980s was a tract deep in the woods, far beyond the place where the pavement stopped. It was a place where the gravel roads rarely felt the touch of the grader’s blade, a place without street lights and, for that matter, without street signs. Although it was thinly populated, it was the source of frequent calls for service. Those calls were almost always from neighbors complaining of loud honky-tonk music, partying, and general carrying on by the local—well—crackers.

Loud can be a pretty subjective adjective. One man’s loud is another man’s soothing. But, in this place, neighbors were few and far between, and if one of them said the party was loud, you knew it must be blasting. Still, these calls were always a pain to reach—remote batten-and-board, tin-roofed lean-tos mostly, sited on ragged lots that had been chopped and barely weed-whacked out of the swampy woods. Those gravel roads soon gave way to dirt, and that dirt turned to mud whenever it rained. It rains a whole lot in Central Florida. Don’t get me wrong, it wasn’t the Everglades. You could drive all those roads—if you had the wide-tired pickups the residents drove. But a standard-issue police sedan, a four-thousand-plus-pound rear-wheel-drive Crown Vic Police Interceptor? That was an altogether different matter. Depending on the weather, I’d estimate getting stuck in the mud to be about a 50–50 proposition.

So it was night, of course. That’s when those calls always came. And when I’d take the call, I was always on my own, alone. I made it a point never to roll up on the subjects of the complaint with lights flashing, let alone a siren. I drove up as though I was just visiting, and my approach was as respectful as I always tried to be with everyone. It is just the way my parents brought me up. Back in 1980, I wouldn’t have come up with a special explanation for it. But I realize now that what I was doing was approaching those people not as “crackers” but as fellow human beings and, what is more, as fellow residents of my county and my community—even if they lived outside the built-up city limits of Orlando. Looking back, I understand that I never let the word cracker screen out the concepts of person, resident, and neighbor.

I’d respond to each of these calls the same way: roll up in the radio car, stop, get out of the car, and just venture into the party.

Guys,” I’d say, “you gotta bring this down a little bit. Your neighbors are complaining about the noise.”

If I had to describe my approach—which, at the time, just seemed natural to me—I’d call it informational. I didn’t point to my badge. I didn’t put a hand on my gun. I didn’t demand ID. In fact, I made no demands at all. They were loud. I was calm and quiet. I never accused them of breaking a law or violating a county ordinance. I made no reference to a ticket, citation, summons, or fine. I just informed them that I was responding not to a police radio dispatch and not to a violation of section such-and-such of the penal code of this-and-that, but to a phone call from their neighbors, and I needed to let them know that they were disturbing them. No, I didn’t threaten them, and I certainly demanded nothing of them. All I wanted was for them to see that I, a deputy sheriff, their public servant, had a little problem, which they were in a position to help me solve.

Now, none of this altered the existential reality that we were alone together. I had a radio in the car, but no walkie-talkie at my shoulder, and body cams were thirty some years in the future. There was one of me, a lone black skinny deputy, and I couldn’t tell you how many backwoods white guys—who probably called themselves crackers—were there, staring at me and at the close-set trees through very thick beer goggles.

What might they have done? They could have told me to get lost. They could have laughed in my face. They could have run me out. They could have beat me up or even killed me.

What did they do?

They listened to me and were as respectful as could be. “All right,” one of them said. “Sorry, deputy. We’ll take care of it.”

I knew they would, in fact, “take care of it.” And they did. The party didn’t stop—I didn’t ask them to stop having a good time—but the volume went way down. Of course, as I’ve said, this was never a one-time thing. They would quiet down each time I came out there, but, sooner or later, there would be another party. Each time, when I asked them to hold it down, they did. And more than once, I had a hell of a time pulling out of their little corner of the county. If there had been recent rain or the road was sufficiently rutted from earlier downpours, my wheels would spin and spin, the Ford’s eight cylinders pulling me that much deeper into the soup with each touch of the accelerator. It was more embarrassing than anything, but, whenever it happened, I could count on one of those guys calling out: “Deputy, need help?”

I wasn’t too proud to say yes, and, when I did, a couple of them would back a pickup into position, run out some chains, hook me up, and pull the car to a dry spot on the road. You won’t be surprised to hear that the pickup was decked out in rebel flags, but that made no difference to me. Crackers? Toward me, they were behaving like fellow members of the community, my neighbors, folks giving their local deputy a hand. The Confederate flags? They were decals or rags. All that counted were actions and behavior. These people showed me the respect I showed them. The symbols they chose to display? Nobody in the community had called to complain about decals and flags.

I looked very different from the residents out where the pavement ended. No doubt, in many ways, I was very different from them, and they from me. But when I came to them with one problem (they were disturbing others nearby) and then with another (my big-ass cruiser was stuck in the mud), we found we had two very important things in common. Number one, we all wanted me to get going and be on my way. Number two, we were all members of the same community. I didn’t congratulate myself on being the world’s best cop for the way I got those good ol’ boys to turn down the volume. It was simply the way things were supposed to be.

•

Having spent most of my career in law enforcement, I freely admit to a bias toward seeing policing as a microcosm and a model of what Fourth Branch government should look like. No public service profession distills the essence of public service more purely than law enforcement. It serves. It protects. It is the interface between the legislating, policymaking, and law-interpreting branches of constitutional government and the people. The three constitutional branches are like the software apps of government, but the Fourth Branch is the operating system. It makes what the three constitutional branches plan and propose actually work, work with and for the nation’s people. An unenforced law, after all, is nothing more than an idea, a concept, and an aspiration. It is as inert as a software program before the operating system boots up. A police department can falter and fail for many reasons, but there is one quality without which no police agency can succeed. It is the ability to create person-to-person relationships between department members and community residents. Departments whose officers do this consistently, day after day, are doing police work the way it is supposed to be done. Without police working one-on-one with one person at a time, respectfully, the state, its laws, and its values are just so much aspiration and theory. It is precisely the same with the unelected government, which is the interface between the policymaking and lawmaking units of government on the one hand and the public who are served by those policies and those laws on the other. The Fourth Branch delivers to the people nothing less than everything meaningful the government does.


CHAPTER 4

•

ALL POLITICS IS LOCAL

[image: Images]

Law, morality, liberty, representation, rights, democracy. These are the traditional foundational words associated with our democracy. Today, we need to add another, which currently overshadows the others. It is the word legitimacy.

Legitimacy is to today’s news and political discourse what the “earworm” is to popular music: one of those themes that, once you hear it, you can’t get out of your head. Like a relentless advertising jingle, legitimacy confronts us at every turn. Psychologists (like me) call it an idée fixe, a French phrase meaning “fixed idea” or, more simply, a “fixation.”

“Trump is an illegitimate president whose election is tainted by fraud” reads the headline of a Max Boot column in the Washington Post (August 22, 2018). Another article, this one by John T. Bennett in Roll Call (March 20, 2019), is headlined “Trump: Mueller Report Illegitimate, Because Special Counsel Was Not Elected.” Or this, from the New Yorkers Osita Nwanevu on February 26, 2019: “Democrats and Republicans Debate the Legitimacy of Trump’s Border Crisis.” We could go on and on—until we get to this, from Gerard Baker, in the Wall Street Journal (March 29, 2019): “Will We Ever Tire of Calling Presidents Illegitimate?”1

Legitimacy is a very important word for those of us in law enforcement. It refers to the authority the public informally confers on the police, which is very different from the authority the law confers. Police legitimacy is typically measured in terms of the willingness of the public to obey and to cooperate with the police. For me, the two personal experiences I related in chapter 3 are all about police legitimacy. For police officers and the public they serve, legitimacy is often the difference between life and death.

I’ll have more to say about police legitimacy shortly, and I want to talk about it because it relates directly to what that legitimacy earworm in today’s America is singing so insistently to us. We are in the midst of a legitimation crisis. That is a phrase the German philosopher Jürgen Habermas used as the title of an important 1973 book, and it described a global decline in the public’s confidence in administrative functions, institutions, and leadership.2 Although the concept of a legitimation crisis is at least as old as 1973—and though legitimacy in public life was also extensively discussed by thinkers in ancient Greece, the likes of Thucydides and Aristotle—a Gallup poll published on January 31, 2019, finds (in the words of its headline) “Americans’ Trust in Government to Handle Problems at New Low.” Expressed in numbers, this means that just 35 percent of those polled “trust U.S. government to handle domestic problems, 41 [percent] international.” The divide across political parties is deep, but on the subject of legitimacy maybe less deep than you’d expect: 59 percent of Republicans versus 28 percent of Democrats “have confidence domestically,” and 66 percent of Republicans and 26 percent of Democrats “have confidence internationally.”3

I am not saying whether the current legitimation crisis is warranted or not. It is a public sentiment, a feeling, and, as a psychologist, I know that I have no business telling anybody that their feelings are right or wrong. As a police officer and law enforcement executive, I also know that it is meaningless to respond to public doubt about my legitimacy by telling the community that their assessment is wrong or unfair. Legitimacy is a popular consensus of sentiment that a government or a police force either creates or fails to create.

This said, reinforcing the illegitimacy narrative—and even creating it from scratch—has become a profitable enterprise these days. Some political figures attempt to build their own legitimacy by tearing down the legitimacy of others, including entire institutions, such as the justice system and the intelligence community. To them, it is all a zero-sum game: for me to win, you need to lose. Some media figures make their fortunes trading in narratives of illegitimacy. An extreme example is the far-right conspiracy theorist Alex Jones, who hosts a radio show out of Austin, Texas, and runs the Infowars.com website among other enterprises dedicated to promoting conspiracy narratives. Jones’s greatest hits include his claim that the Sandy Hook Elementary School shooting (December 14, 2012) was faked; that the federal government planned the Oklahoma City bombing of the Alfred P. Murrah Federal Building on April 19, 1995; and that the September 11, 2001, terrorist attacks were “inside jobs” planned by elements of the federal government. Infowars also claims conclusive evidence that vaccines cause autism; that the US military has successfully weaponized the weather; and that Democrats are plotting “genocide attacks” against the white race.4

Media figures like Jones are just the tip of the conspiracy theorist iceberg, which, collectively, seeks to torpedo the legitimacy of established institutions, government, and moral norms. Is this just crazy talk on weird radio and weirder websites? Well, whatever it is, it’s not just talk. Remember “Pizzagate”? A conspiracy theory that went viral during the 2016 election cycle, propagated on such social media outlets as Twitter and the anonymous imageboard (image-centric Internet forum) 4chan, Pizzagate claimed that presidential candidate Hillary Clinton and other high-ranking Democratic Party officials were running a child-sex ring out of Comet Ping Pong, a popular Washington, DC, pizza restaurant. In December 2016—just after the upset general election—Edgar M. Welch, a twenty-eight-year-old father of two, drove the six hours from his home in Salisbury, North Carolina, to Comet Ping Pong and opened fire with an AR-15 inside what is a family restaurant. Fortunately, no one was hurt. He claimed that he had come to rescue the sex-slave children “being harbored in the restaurant.”5 Nearly two years after the shooting, Pizzagate morphed into QAnon, one of the leading conspiracy theories concerning the existence of a Deep State in American government. “Q” presumably refers to the top-secret US government Q security clearance, and the QAnon theory is that the entire government is covertly run by a Deep State coven of pedophiles. Popularized by groups of Donald Trump supporters calling themselves “The Storm” and “The Great Awakening,” QAnon has made its presence felt in the president’s political rallies leading up to the midterm elections of 2018, in which many audience members raised signs proclaiming “QAnon” and “I am Q.”6

American politics is certainly no stranger to conspiracy theories. In the late eighteenth century, the political scene was rife with fears and accusations centering on Freemasons. In the nineteenth century, Catholics were similarly targeted, as were immigrants, especially the Irish. But the narrative arc from Pizzagate to QAnon is so bizarre as to constitute an assault on reality itself.

As I said, I am not here to call those who doubt the legitimacy of the government (or the police) wrong. What I do want to call out is the purposeful assault on fact-based truth—aka reality—that is used strategically to sow and cultivate doubt about the legitimacy of American government, institutions, and traditions. We have witnessed many instances of high government officials who no longer necessarily distinguish between “truth” and “lies” or “facts” and “fantasy” but have embraced a chilling new epistemological category, what White House advisor Kellyanne Conway approvingly called in 2017 “alternative facts.” This phrase turned out to be only the overture to the summer of 2018, when the president himself assured his audience at the annual VFW convention in July that “it’s all working out. Just remember: What you’re seeing and what you’re reading is not what’s happening.” The very next month, in an August 20 interview, one of the president’s legion of lawyers, Rudy Giuliani, declared to Meet the Press moderator Chuck Todd that “Truth isn’t truth.”7 On March 4, 2019, the Washington Post “Fact Checker” calculated that President Trump had made 9,014 “false or misleading claims” over 773 days.8

Democracy is the one form of government whose daily operation requires a full embrace of fact-based truth. To abandon this is to release the embrace of reality by substituting propaganda for truth, which, of course, enables authoritarianism and totalitarianism by making legitimacy, quite simply, an impossibility. Thanks in no small measure to the current relentless assault on reality, the public’s assumption that American government is illegitimate is becoming the default assessment, opinion, and conclusion.

•

What can we do to restore lost legitimacy? As members of the public, we can begin to demand that our public servants earn their legitimacy by respecting the truth and steering clear of both self-serving conspiracy theories and self-serving lies. Those of us who are both members of the public and public servants must rely less on our law-given authority and resolve to earn from the public the legitimacy we need to do our jobs. I am convinced that the public wants to believe in their government and the people who represent it. It is up to public servants, both elected and unelected, to give them ample reason to believe.

In Leon County and Orange County, Florida, I discovered what all successful police officers learn sooner or later: legal authority is necessary but not sufficient. Police officers also need legitimacy. “Unlike police lawfulness, which is defined by the text of laws and by administrative and regulatory standards,” a March 2014 report by the PERF (Police Executive Research Forum) noted, “legitimacy lies within the perceptions of the public. Perceptions of legitimacy are subjective and will vary among jurisdictions and within specific communities in those jurisdictions.” More specifically, the public perception of legitimacy “reflects the belief that the police ought to be allowed to exercise their authority to maintain social order, manage conflicts and solve problems in their communities.”9

As it applies specifically to the police, “legitimacy” is built on three judgments made not by police leaders, the courts, or the legislatures but by the people in the community. The first judgment is that the police can be trusted. “Such confidence involves the belief that the police are honest, that they try to do their jobs well, and that they are trying to protect the community against crime and violence.” The second public judgment “reflects the willingness of residents to defer to the law and to police authority.” That is, they have a “sense of obligation and responsibility to accept police authority.” The third public judgment of police legitimacy is based on the public’s belief “that police actions are morally justified and appropriate to the circumstances.”10

Before people can make the decision to grant police legitimacy, they must feel confident in their competence and trustworthiness. They must feel a willingness to defer to the law and to police authority, and they must believe that police actions are morally justified and appropriate. Now, I invite you to try something. Substitute “government” for “police” in the foregoing sentence. You’ll get this: Before people can make the decision to grant government legitimacy, they must feel confident in the competence and trustworthiness of government, they must feel a willingness to defer to the law and to government authority, and they must believe that government actions are morally justified and appropriate.

My point is simple. The concept of legitimacy applies equally to that sliver of the unelected government that is the police and to the government as a whole, unelected and elected alike. The police have an especially urgent need for legitimacy, just as the public has an urgent need for the police and other first responders, such as firefighters and EMTs. The public expects general governing and sustaining services from government. From first responders, however, the public expects urgent aid. We call 911 to deliver most urgently what the US government promises: provision for the common defense and promotion of the general welfare.

I think of it this way. The electric power we take for granted is generated, managed, and distributed by incredibly complex technologies and business structures led by very highly placed chairpersons of boards, CEOs, and other executives who make complex agreements with other corporations, nations, and governments. But for most people most of the time and in most situations, all that really matters is that when they flip the switch, the lights come on. If the lights don’t come on, they do not appeal to any chairperson or CEO. They call their local power company, which sends out trained professionals to diagnose the problem and fix it.

The people who run really big businesses—for instance, General Motors—understand that they are responsible for many billions of dollars in outlays and inputs. They know that GM is big and important. When Charles Erwin Wilson, the CEO of GM who later became secretary of defense under President Dwight D. Eisenhower, said that “what was good for our country was good for General Motors, and vice versa,” he made a valid point.11 But successful business leaders, including those who lead the very largest enterprises, are also acutely aware that the success of their business ultimately depends on earning legitimacy from each and every customer. They think about and worry about and strive to improve what they call “customer touchpoints.” These are the places and moments of contact, the interfaces between the company’s brand and the company’s customers. If a person shopping for a new car gets into a GM vehicle for a test drive, presses the ignition button, and nothing happens, it does not matter to that consumer that what’s good for GM is good for the country. The touchpoint has failed to deliver on the automaker’s most basic table-stakes promise—that when you press the button the car will start. Every detail that comes into play counts when an individual interacts with the products and services of even the biggest corporate behemoths. Added up, these individual touchpoints determine the reputation—the legitimacy—of the company.

The police are a key “customer touchpoint” for the entire government. If how the members of a police department act, speak, perform, and generally behave fails to earn legitimacy, the legitimacy of the entire government—enormous as that government is—suffers a blow. You have the beginnings of a legitimation crisis. And if any single blow is bad, the cumulative effect of many negative impressions rapidly erodes not just the legitimacy of government but the rule of law.

Earning legitimacy as a police officer or as any other member of the unelected government begins with simply doing your job, exhibiting competence, and delivering on what constitutional government promises—to provide for the common defense and promote the general welfare. But, like the new car that starts when you press the ignition button, doing your job is no more than table stakes when it comes to winning legitimacy. Earning legitimacy over the long haul, day after day, year after year, requires much more. Again, long experience convinces me that policing provides a model for how this works.

When police leaders talk about legitimacy, they invariably link the concept to another, which is called procedural justice. In legal textbooks, justice is defined as the legal or the philosophical theory by which fairness is administered. If the “theory” part of this seems cold and abstract, that is because, quite frankly, it is. Although a theory of justice is important to government and law, it is not in itself sufficient to provide people with justice—much as the theoretical or legal or official status of being a duly sworn police officer is not in itself sufficient to endow an officer with legitimacy. The theory comes from law. The legitimacy is a perception earned from the public. Procedural justice denotes a move beyond cold theory and into live practice. It is the idea of fairness in the processes and people employed in resolving disputes and administering the law.

Let me break it down. Procedural justice is a means by which police can attain legitimacy. Procedural justice is a perception of fairness created by successfully addressing four issues:

1.   Giving people an opportunity to explain their situation and tell their side of the story to a police officer. Old-school beat cops would make their arrest and silence any protests from the subject in custody with the admonition, “Tell it to the judge.” In this case, the police officer is operating legally. The official description of his job is to enforce the law, not to make the law or adjudicate the final application of the law. But to the subject in handcuffs, the officer becomes the projection of heedless tyranny. He does not represent justice but injustice, not fairness but unfairness. You press the ignition button. The engine fails to fire. You call GM to complain. The person on the other end of the line replies, “Tell it to the mechanic.” How do you feel about General Motors now? The officer is similarly the touch-point by which the legitimacy of government itself is judged. Denied a voice in an interchange with the police, how will a person feel about the legitimacy of government?

Procedural justice requires police officers—not as a matter of law, but as a step toward legitimacy—to give people the opportunity to make arguments and present evidence before the officers decide what to do. People want to tell their story and state their case. People want a voice, and they want their voice to be heard.

2.   People want evidence of the objectivity and neutrality of the authorities with whom they are dealing. They are highly alert to evidence of bias or prejudice. Police must take care to make decisions based on consistently applied legal principles and the facts of an incident rather than on their personal opinions and biases. This also means demonstrating transparency and openness about rules and procedures. Officers need to explain what they are doing, why they are doing it, and how it relates to the law.

3.   People want to be treated with respect, dignity, and courtesy—even if they know they are in the wrong. They want to feel that their rights are being respected. Police brutality is, of course, illegal. Treating a subject dismissively or discourteously may not be against the law, but it is destructive of legitimacy.

4.   People look for reasons to trust or to distrust the police. They respond favorably when they believe they are being treated benevolently and caringly by someone who is sincerely attempting to do what is best for them. No police officer swears an oath of empathy, yet empathy is necessary to create legitimacy.

When members of the community believe that the police exercise their authority by performing according to all four of the dimensions of procedural justice, they are inclined to confer legitimacy on the police and therefore defer to their authority. The true wonder of this—and I’ve seen it happen over and over again—is that the effect endures beyond any single incident or encounter. When police departments routinely act with procedural justice, the community they serve usually delivers a high level of compliance with the law and cooperation with the police.

Procedural justice wins legitimacy, which, in turn, elicits voluntary acceptance of police and legal authority. On a pragmatic level, the neighborhood or community cooperates with the police, which makes things easier for law enforcement. “Because the effectiveness of police operations often depends at least in part on the public’s willingness to provide information to and otherwise help the police, police leaders increasingly are seeing legitimacy and procedural justice as necessary conditions of success.”12 Or, as those of us who served on President Obama’s Task Force on 21st Century Policing put it, “People are more likely to obey the law when they believe that those who are enforcing it have the legitimate authority to tell them what to do . . . The public confers legitimacy only on those they believe are acting in procedurally just ways.”13

There is, however, something far more important in legitimacy than greasing the rails for law enforcement. Community buy-in to police legitimacy makes life better and safer for the people of the community. Add to this that, the safer and more law abiding a community is, the less frequently its residents require the intervention of the police. If they respect the local officers as legitimate and fair, they tend to respect the broader justice system and the government of which it is a part. This, in turn, prompts people to take greater responsibility for embracing the limits on their behavior spelled out in the law. Increasingly, the community adheres not only to the law but to informal norms of acceptable behavior. The community polices itself.

Police and community cannot together reach this point of self-policing if the police fail to demonstrate procedural justice and instead approach the community as an invading army doing battle with an enemy nation. I believe wholeheartedly the truth of what we wrote in the 2015 Final Report of the President’s Task Force on 21st Century Policing: “Law enforcement culture should embrace a guardian—rather than a warrior—mindset to build trust and legitimacy both within agencies and with the public.” This means adopting “procedural justice as the guiding principle for internal and external policies” and establishing “a culture of transparency and accountability to build public trust and legitimacy.”14 As Lieutenant Chad Goeden, commander of the Alaska Department of Public Safety Training Academy, remarked to Radley Balko (author of Rise of the Warrior Cops, one of the best books on the excessive militarization of the police) in 2015, “If we’re warriors, who are we at war with?” Goeden preferred to use the term guardians rather than warriors, explaining to Balko that he tells each of his academy classes, “We are Guardians—of our communities, our way of life, our democracy, the Constitution.”15

As a police chief and director of public safety, I always sought to obtain for our officers the very best training I could get them. This included working to instill a guardian mindset among them, reminding them that their job is, first and last, to serve and protect. I endeavored to talk the talk and walk the walk. As a public servant, I was determined to be a guardian in the sense of one who is both willing and thoroughly prepared to practice and protect democracy.

It would be a wonderful thing if all who serve in the elected government, which forms the minority of our government at all levels, thought of themselves as guardians and prepared themselves accordingly. I know that some fraction of those who run for public office, though they may not call themselves guardians, do indeed take a guardian approach to their mission. For them, public service is a true calling. The very best have always presented themselves to the electorate this way. I think of Washington, of course, Lincoln, both Roosevelts, Truman, and Kennedy perhaps. For all their flaws, I believe that Lyndon Johnson, Ronald Reagan, and Barack Obama aspired to the stature of guardian and sometimes even succeeded in gaining it. But, in my experience as a public servant, I believe that the most consistently successful at fulfilling the guardian role in our democratic republic have been members of the unelected government—civil servants, public servants, first responders, members of the Fourth Branch. Among their number are accomplished subject-matter experts—highly educated, highly trained, nonpartisan, and dedicated to service.

On May 10, 2017, former attorney general Eric Holder sent out a tweet intended to give heart to the many Americans who looked upon the new administration of Donald Trump with—to say the least—trepidation. “The career folks can—will—save us,” Holder wrote. I thanked him for that tweet because I believed it was true at the time, and I continue to believe it. The public servants, the unelected government of some twenty-two million, can—will—save us.

•

The thing is, we need more than twenty-two million to save us. We need the 328,639,510 people who made up the population of the United States when I wrote these words at 1:55 (EST) on March 30, 2019.16 To create a great government—a government worthy of earning its legitimacy from the governed—we need a great national community made up of great neighborhood communities.

Here is an instance of what I mean, an example from Chicago, where, as of December 25, 2018, 555 people had been killed since the start of the year, most of them victims of gunshot wounds, most black, most on the city’s west and south sides.17 Clearly, the city has an urgent need for more effective policing, but how do the community and police work together in Chicago?

On August 21, 2018, beginning at 5:29 p.m., a woman by the name of Tamar Manasseh began streaming live smartphone video to her Facebook page from the corner of 75th and Stewart in the South Side neighborhood of Englewood.18 The subject is a “police chase on the block,” and the video runs for about twenty minutes, narrated throughout by Tamar. She describes an officer with “his gun out, and he’s chasing somebody. There’s another one walking down the street.” Then: “Here comes some more . . . They got guns out, and they’re chasing somebody.” She pauses, then asks, “If you’re chasing somebody with a gun, what happens when you catch him?” Because no one around her answers, she answers herself: “Oh, they shoot themselves in the back of the head. I forgot.”

We are privy to the thought stream of somebody in deep, anxious doubt. She is witness to action—a chase—but she has no idea of what it all means. The police are in the community, conducting a pursuit. But why? Is the target a gunman who poses a clear and present danger to the neighborhood? Or is it a suspected shoplifter? A petty thief? Or just someone who looks like a “subject” the police want? Behind these unanswered questions is a bigger question, also unanswered: Are the police, running around in patrol SUVs and on foot, guns drawn, guardians of the community? Or are they invaders from outside that community? Are their intentions benevolent or punitive?

The narration Chicago desperately needs to hear is a dialogue between the community and the police—questions and answers. Instead, we have a monologue, with Tamar asking the questions as well as furnishing the answers—on the basis of very incomplete information. The absence of trust between this community and its police is painfully evident. Guardians? More like thugs, as far as the community is concerned. The people on the street see the police MO as shoot and then lie about the result. Tell a crazy lie at that. After all, nobody shoots themselves in the back of the head. It is a false narrative, worthy of way more than four Pinocchios from the Washington Post. How can a community build a trusting relationship with the police on the basis of lies—or on the anticipation of lies?

Tamar’s video shows a growing crowd watching a police presence that grows as well.

“They’re really mad,” Tamar comments of the police as their vehicles tear through the neighborhood. How does she know they are mad? She doesn’t. No officer has made any attempt to explain what he is doing. All she has are her assumptions. Tamar assumes that the police hate her and hate the rest of the community. In a communication vacuum, that assumption stands for fact.

The incident escalates: “Oh, the sergeant is out here now?”

A helicopter begins circling overhead: “They got the chopper out.”

It is all very ominous. In the absence of communication, the sense of menace only grows.

“So,” Tamar poses questions to those watching and listening on Facebook, “I’m just wondering what they’re down here for. Because I’ve heard no gunshots. I haven’t heard anything . . . Is this what it looks like in your neighborhood when there’s no shots fired? . . . Is this what we deserve? . . . People just supposed to be okay with this? . . . Why do you need the police? All these cars? Choppers? Everybody feel safe now? Does it look like this is fixing the problem?”

That last sentence is the most incisive question of all. “Does it look like this is fixing the problem?” It is the question Chicago police leaders should be asking themselves. As for Tamar, she is in no position to pose the question to the police. Although her video shows lots of activity—police cars, helicopters, neighborhood residents all in frenetic motion—none of these moving molecules interact or react with one another. They move, the police and the people, without regard to one another. Oblivious.

Tamar Manasseh’s video stream shows a sergeant and officers she identifies as “white shirts,” using a term often heard in African American communities to describe lieutenants, sergeants, and other police supervisors. These are the officers on the scene who are in command. And yet we do not see a single one of them approach the onlookers to answer their questions. Surely, they must know that these people looking on so anxiously have questions. In fact, any officer there could accurately guess the nature of those questions. Doubtless, they are all variations on just two themes: What are you doing here? and How are you helping us?

Watching and listening to the video, it is easy to come down hard on the Chicago police. They are crisscrossing neighborhood streets. According to the narration, some have their weapons drawn. Yet no officer is seen in conversation with any resident. Of course, we could also ask why no resident is seen reaching out to the police. We don’t ask this because we assume we know the answer. The residents are afraid. It is incumbent on the sworn officers to make the first move. The Chicago officers who serve the community of Englewood could benefit themselves and that community by looking at Tamar Manasseh’s Facebook page. They could also do a little digging around on Google. If they did, they would find a remarkable person. Tamar is an African American who is also a devout Jew studying for ordination as a rabbi. Learn just this much about her, and she is no longer an anonymous Chicago Southsider. Take the time to learn almost anything about the members of the public you serve, and no one remains anonymous.

But there is much more for the police or anyone else to discover about Tamar Manasseh. As it turns out, it was not by accident that she was out on the corner of 75th and Stewart on the afternoon of August 21, 2018. Three years earlier, on June 24, 2015, at about 11:30 p.m., a man came running by that very corner. He opened fire, wounding two women and killing a third, Lucille Barnes, thirty-four years of age. Minutes after she was hit, a woman and a boy and girl (both of them fourteen) were shot just five blocks south, near 80th and Stewart.

Tamar grew up in Englewood, and though she did not know Lucille Barnes, she felt that she had to do—something. To an interviewer for Chicago magazine in an article titled “Tamar Manasseh: The Neighborhood Guardian,” she explained that she “would say, ‘What can I do?’”19

What she did was set up an organization called Mothers Against Senseless Killings, MASK, whose members had a simple mission: “Sit outside and keep watch. Say hello. Interact with . . . neighbors.” In fact, Tamar recruited what she called an “Army of Moms,” willing to “spend hours sitting on the corner of 75th Street and South Stewart Avenue chatting to passers-by and offering them barbecue.”20

She and the other mothers took it upon themselves to start building—or rebuilding and restoring—a community with good food and good conversation, which are two highly effective means of rapidly transforming anonymity into acquaintance. Her motive was as simple as it was urgent. She told another interviewer that she “felt like if I didn’t do something, it would come for my kids eventually.”21

Tamar and her fellow MASK moms are just the kind of community influencers the police should reach out to. And by “reach out,” I mean stop by for some barbecue and a little conversation. The much-beloved late Speaker of the House Tip O’Neill, who held office from 1977 to 1987, is widely remembered for his insightful maxim, “All politics is local.” The Chicago police can learn a lot by discovering for themselves the profound impact of transforming a single corner in a community by sharing friendly barbecue and friendly talk.

Does this transformation take courage? Absolutely. But Tamar explained that she was “more afraid of what happens if I don’t get out there and do something than I am if I do. I’m more afraid of one of my kids being shot than I am of me being shot.”22 She is convinced that bearing witness at the corner of 75th and Stewart, sharing food, and sharing words “have been enough to stop gun violence there.”23 The statistics back her up: the corner, in the middle of a violent neighborhood, [saw] zero shootings” in 2016,24 and in 2018 the Chicago Tribune reported that gun-related incidents continued to decline in the area.25

•

All politics is local. We know what the legendarily gregarious Tip O’Neill meant by this. Politics is built one community at a time, even one person at a time. For O’Neill, the adjective local was all about proximity. You begin doing politics by talking to the person next to you, and you begin doing government that way as well.

Now, I don’t know Tamar. I’ve never spoken to her. I do know she is studying to become a rabbi, so I suspect she has no conventional political ambitions in mind. But, knowing that she is a rabbinical student, I imagine she has learned to pay very close attention to words, their meanings and their origins. For observant Jews, words are sacred matters, which merit very close study. These days, politics is mostly a dirty word—filthy, in fact. When most of us hear the word, we think of professional politicians, people who make their living with careers in elected government and who, accordingly, may be more interested in developing their own career than in serving the people. National politicians, many of us assume, create their politics in isolation from the people, closeted with other politicians “inside the Beltway.” Even local politicians, we have come to believe, do their work within the chambers of city hall or in offices deep within the state capitol building or in meeting rooms in hotels or convention halls. Whatever they do in the community, on the streets, and in the neighborhoods of their constituency—well, that’s all for show.

Whatever we believe the word politics means today, it comes directly from a book the Greek philosopher Aristotle wrote in the fourth century BC. Its title is Politiká: “Politics.” It is a word almost certainly derived from polis, meaning “affairs of the cities,” or politikos, signifying matters that relate to citizens. At its origin, then, the word politics meant local politics because all politics was, in fact, local. Tamar Manasseh and community activists and organizers like her are politicians in the original sense of the word. Think of young Barack Obama, who got his start in politics as a community organizer, something for which the likes of Rudy Giuliani and Sarah Palin mocked him during his 2008 presidential run against Senator John McCain.26

In its original sense, politics is an antidote to anonymity, an element that is highly toxic in our communities. “Natural” politicians like Tip O’Neill, Tamar Manasseh, and Barack Obama understand that the fight for community is a fight against anonymity, and vice versa.

People want their politicians and their police to hear their voices, to understand their concerns, to care about those concerns, and to help them make their lives better. People want a meaningful connection with their politicians and their police, both of whom are the embodiment of the government. Sadly, it is also true that, these days, most people have forgotten that they want and need this connection.

To all appearances on that August afternoon in 2018, the frenetic comings and goings of the police had nothing to do with “fixing the problem” in the Chicago community of Englewood. On the contrary, the prowling vehicles and menacing helicopters, the officers running with their guns drawn, sent a message of invasion. Anonymity reigned supreme in a community that appeared to be under siege. Tamar’s response was to share it all on social media. It was her effort to pierce the anonymity.

Tamar and her army of mothers did not say this, but I can see what they were doing. They were doing the part of the job of the police that the police themselves were failing to do. They were reaching out to the community. They were uniting it in self-defense. By disrupting the prevailing anonymity, they sought to prevent another shooting. It’s not so easy to shoot someone whose name you know and whose face you recognize. Tamar Manasseh and her army of mothers are public servants, unpaid and without uniforms or badges, but they have chosen to give their community what the paid and uniformed public servants on Chicago’s South Side failed to supply: empathy, sustenance, communication, respect, understanding—legitimacy.

In a time like ours, when top elected officials question the legitimacy of government institutions, departments, and functions—especially those of the Fourth Branch—it is easy to forget the most basic principle of legitimacy: it flows upward.

The legitimation crisis is a crisis of popular confidence precisely because it is the people—not the president, not the legislature, not the courts—who confer legitimacy on the government. Legitimacy flows upward. If public servants—from the police to the IRS agent to the health inspector to the clerk at the DMV—succeed in earning legitimacy from the public they serve, that perception of legitimacy percolates up to the highest levels of elected government. When public servants tasked with implementing the constitutionally enumerated functions of government—to establish justice, insure domestic tranquility, provide for the common defense, promote the general welfare, and secure the blessings of liberty—perform this mission faithfully and effectively, government itself is perceived as legitimate, and crisis subsides.

But for this upward percolation to begin, both elected and unelected public servants must earn their legitimacy by recognizing the legitimacy of the people who make up the community. This requires more than swarming a neighborhood with squad cars, helicopters, and uncommunicative “white shirts.” How, then, can police officers, who are frontline unelected public servants, start the percolation? My suggestion is to get out of the police SUVs, walk up to the corner of 75th and Stewart, and share words and barbecue with Tamar and her friends. Answer their questions and ask questions of your own. Do this and do it again and again and again—in Chicago’s Englewood and Chicago’s Gold Coast, in New York’s South Bronx and Gramercy Park, in urban New Jersey and rural Iowa, in the Rust Belt and Silicon Valley. All politics is local because all legitimacy is local. Politics and legitimacy both start and end at the touchpoints between people and their government. So let’s start right where we are. But let’s start.


CHAPTER 5

•

STRANGE BEDFELLOWS

Democracy and Special Interests

[image: Images]

Are the three constitutional branches necessary to our democratic public? Absolutely. Are they sufficient to it? Absolutely not. Remember, for most people most of the time and in most situations, it is the members of the Fourth Branch—the unelected government workers—who are the government. They implement the policies created and adjudicated by the three constitutional branches. What is more, although they do not decide and decree policy, they influence it. The Constitution assigns the Senate the roles of advising on and consenting to most presidential appointments, but members of the unelected federal government do far more advising on a daily, ongoing basis when it comes to providing the subject-matter expertise and feedback necessary to formulate and modify policy.

As we discussed in chapter 4, our nation is in the throes of a legitimation crisis, which is being fed by a political culture that too often willfully substitutes assertion for fact, that denigrates experts and expertise, that speaks of fake news and alternative facts, and even denies that truth is truth. Much of the unelected government works in agencies created under the Executive Branch, but three of the most important fact-finding agencies, the Congressional Budget Office (CBO), the Government Accountability Office (GAO), and the Congressional Research Service (CRS), are staffed by unelected government workers—subject-matter experts—under the Legislative Branch.

The last mentioned of these, the CRS, is probably the least familiar of the three congressional fact-finding agencies, but it was the first to be established. It was born in 1914 of the same Progressive Era momentum that introduced many of the civil service reforms. Originally called the Legislative Drafting Bureau and Reference Division, it was established as a unit of the Library of Congress. These days, it is important to remind ourselves that America’s premier national library is the Library of Congress, created in 1800 as a factual reference resource for the Legislative Branch. The need for lawmakers to have access to facts, fact-based knowledge, objective data, and the authoritative wisdom of the world was recognized very early in the nation’s history. Although the library was founded in 1800 by legislation signed by the second president of the United States, John Adams, it had been proposed by James Madison in 1783, the year the American Revolution ended. The unit created in 1914 was renamed the Legislative Reference Service in 1946 and became the CRS in 1970.

The mission of the CRS is to supply Congress with research and analysis on current and emerging issues of national policy. At the request of individual members and committees, it offers confidential research assistance, but always within the framework of balance, accuracy, and nonpartisanship. The CRS deliberately declines to make legislative or policy recommendations to Congress. Instead, it does no more or less than provide legislators the best possible information and analysis on which to base policy decisions.

The second fact-finding agency created under Congress was the General Accountability Office (GAO), established by the Budget and Accounting Act of 1921 (Pub.L. 67-13, 42 Stat. 20). At its creation, the mission of the GAO was to “investigate, at the seat of government or elsewhere, all matters relating to the receipt, disbursement, and application of public funds,” and it furnished to the president as well as Congress both reports and recommendations, with the objective of achieving “greater economy or efficiency in public expenditures.”1 Today, the GAO reports directly to Congress, supplying it with financial audits, program reviews, investigations, legal support, and policy analyses to aid legislators in overseeing federal programs and operations. The GAO is staffed by professional analysts, auditors, lawyers, economists, information technology specialists, and investigators who are pledged to do their work in an objective, professional, fact-based, nonpartisan, and nonideological manner.

The third agency, the Congressional Budget Office (CBO), was created by the Congressional Budget and Impoundment Control Act of 1974 as a nonpartisan agency to provide budget and economic information to Congress. The agency’s mission is to produce “independent analyses of budgetary and economic issues to support the Congressional budget process.”2 The CBO creates reports, cost estimates, and forecasts relating to proposed legislation, but, like the CRS and in contrast to the GAO, scrupulously refrains from making recommendations.

Although most of the unelected government implements and administers laws and policies created by the elected branches, it is the research agencies, such as the three directly yet independently serving Congress, that, to me, most fully embody the spirit of the Fourth Branch. Its members serve fact and truth, not any special interest, political party, or elected official. As I see it, such agencies go to the core of the reform movement that created so much of the unelected government in the first place.

One of the paradoxes of democracy is that building a government of, by, and for the people, an elected government, carries the risk of creating officials less interested in making the right decisions than in making decisions that please those who elected them or positioned them for election by exercising financial and political influence. The French diplomat, historian, and political scientist Alexis de Tocqueville is best remembered for his book Democracy in America (published in two volumes in 1835 and 1840 and a best seller ever since). In it, he provided a remarkably insightful analysis of special-interest politics and policymaking in the United States. The discussion is still highly relevant today. Tocqueville defined what he called the “principle of association” as the very engine of American government and society. Although Andrew Jackson rode into the White House as what some historians have called the “people’s tribune,” he took the nation into what Tocqueville described as an “Age of Association,”3 an epoch of government less by the people and for the people than by the special interests and for the special interests. It was an era from under whose long shadow we have yet to emerge.

Although, in the Jacksonian era, it was plantation-based agriculture in the South that spawned the first political lobbies (which were devoted to promoting legislation favorable to the slave economy), the industry that employed the first business lobbyists was arms manufacturing. It is an industry whose mastery of the lobbyist’s art remains in our own time unmatched. Samuel Colt, who invented the first really practical and commercially successful revolver in the 1840s and then applied innovations in assembly-line manufacturing to produce it cheaply and in huge quantities, hired lobbyists during the 1850s to pass out pistols as gifts to lawmakers—including one to a congressman’s son, age twelve.4 It was about this time that the verb to lobby came into general use as a word meaning to influence legislators “in the exercise of their functions by frequenting the lobby” of their legislative building. The Oxford English Dictionary records the earliest printed use of lobby in this political sense in 1850.5 The earliest use of lobbyist, according to the same authority, came in 1863, when a popular American magazine made reference to a “Representative listening to a lobbyist.”6

Reformers and advocates of “good government” and “better government” have been crying out Enough already! practically every year since the end of the Andrew Jackson administration in 1837, but as the second decade of the twenty-first century approaches its close, lobbying is a bigger, more powerful, and more influential business than ever. I am in no position to provide a full treatment of the subject of lobbying, but all you really need in order to get an idea of the extent of this special-interest activity in our government is to know that 11,272 registered US lobbyists took in a total of $2.59 billion in 2018.7 The three top spenders on lobbying that year were the US Chamber of Commerce ($69,125,000), the National Association of Realtors ($53,778,430), and the Pharmaceutical Research & Manufacturers of America ($21,778,430).8 The three politicians who received the highest contributions from lobbyists in 2018 were Sherrod Brown (D-OH; $687,542), Bob Casey (D-PA; $615,513), and Jon Tester (D-MT; $591,549).9 The top three recipients among political committees for that year were the Democratic Senatorial Campaign Committee ($2,293,207), the National Republican Senatorial Committee ($1,971,803), and the National Republican Congressional Committee ($1,590,208).10

On its face, lobbying looks and feels unfair and antidemocratic. Yet it is rooted in the First Amendment and was formally introduced by James Madison, author of the Bill of Rights and one of the prime advocates of divided government and the separation of powers, both original cornerstones of our democracy. Madison recognized that competing “interests”—that is what he called them, without the adjective special—existed within the new nation. He knew that these interests could not simply be suppressed. Indeed, he believed they were both “vibrant” in and “central” to democracy, even if they posed a threat to the very principles of that form of government. The text of Madison’s First Amendment guaranteed that Congress would not interfere with freedom of religion or with “freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” All of these areas of noninterference, especially the right “to assemble”—to organize—ensured that political lobbying would be an absolute individual right in the United States.

Now, lobbying was not an original invention of James Madison. No one knows when the lobbying concept entered history, but it was certainly long before American independence, and it was a feature of American colonial government many years before our revolution. “Associations,” as special-interest groups were called in the eighteenth and early nineteenth centuries, were not created by any law—either British or American—but were among American government’s very first structures. In the United States, they even predated the formation of political parties.

Today, lobbying is the highly sophisticated profession of influencing the actions, policies, and decisions of elected officials. It is done not with persuasive debate but with campaign cash—the kind of money mentioned in the preceding paragraph. Who has that kind of money? A small number of individuals, special-interest lobbying groups, and large corporations. Freedom of speech, guaranteed us by the First Amendment, includes the right to support candidates for office. Federal law currently limits to $2,700 the amount an individual may contribute to each candidate in any given federal election. In addition, an individual may contribute up to $5,000 per year to a PAC (political action committee); up to $10,000 per year to state, district, and local party committees (combined); and up to $33,900 per year to the national party committee. There is an individual yearly limit of $101,700 to additional national party committees formed for special purposes.

Campaign law prohibits most direct corporate contributions to candidates, but there are ways around this prohibition through the use of special PACs variously organized under sections 527, 501(c)4s, 501(c)5s, and 501(c)6s of the Internal Revenue Code. In addition, as 2012 Republican presidential candidate Mitt Romney famously responded to a protestor who shouted out “Corporations!” when he mentioned raising “taxes on people,” “Corporations are people, my friend.”11 Poor Mitt was mercilessly mocked for the comment, but there is legal truth in it. US courts have consistently extended to corporations many of the constitutional protections afforded to human beings. This has enhanced the legal theory of “corporate personhood,” which holds that a corporation (sometimes referred to in legal contexts as a “corporate person”) has certain of the legal rights and certain of the legal responsibilities accorded to “natural persons” (that is, human beings).

The theory of corporate personhood was put to an extraordinary test in 2009–2010 when the case of Citizens United v. Federal Election Commission (08–205, 588 U.S. 310) was argued before the US Supreme Court. In a decision handed down on January 21, 2010, the court held (5–4) that the rights guaranteed to natural persons by the First Amendment—in this case, most pertinently, freedom of speech and the press—apply as well to corporations (as “corporate persons”). Independent political expenditures made by corporate persons were judged to constitute the equivalent of the expression of free speech in natural persons.12 (“Independent political expenditures” are campaign communications that advocate for or against a candidate, but are not made in cooperation with, consultation with, or at the request of a candidate or a political party.) The Supreme Court decision originally applied to a nonprofit corporation, Citizens United, incorporated as a conservative nonprofit organization, but the principles articulated in the decision were immediately extended as well to for-profit corporations and to labor unions and other legally constituted associations. By equating independent political expenditures with freedom of speech, the Supreme Court decision has allowed unlimited election spending by individuals as well as corporations.

As Chris Cillizza observed in a 2014 article for the Washington Post, the Citizens United decision “drastically re-shaped the political landscape.”13 For example, before the decision, in the 2008 general election year, independent political expenditures from corporations and individuals were a bit over $110 million. In the midterm election year of 2010, the year of the Citizens United decision, they nearly doubled to just under $220 million. Two years later, in the next general election year, 2012, independent expenditures were nearly $1 billion and, in fact, constituted the vast majority of political expenditures. In our country, the top 1 percent of people are very wealthy, and those at the top of that top 1 percent are incredibly wealthy. Money is power because it buys a great deal of influence. The only people who have more money than the people at the top of the 1 percent are “corporate persons.” Between very wealthy individuals and large corporate persons, “free” speech turns out to be very costly indeed, at least as measured by its effect on our national political life.

And it gets worse. Federal campaign laws require PACs to disclose their donor lists, but tax-exempt groups created under 501(c)4 of the Internal Revenue Code may withhold their donor lists from disclosure. Such anonymous donations are popularly called “dark money.”14 With limits on contributions removed, unions, corporations, and individuals can now use 501(c)4s to make massive donations to candidates without having to identify the sources of their funding. Dark money reduces the accountability of politicians to the general electorate.

The Citizens United decision greatly enhanced the practical power of wealthy donors—individual or corporate—to promote the election of their chosen candidates. Although the Supreme Court decision is based on the First Amendment right to free speech, it seems to me distinctly antidemocratic because it empowers special interests to finance candidates even as it allows them to hide their identity and, with it, their motives. For instance, the campaign of Candidate X is largely financed by the coal industry. If you, the voter, are concerned about environmental pollution, you are not likely to support Candidate X. But the unlimited legal capacity to fund Candidate X through nonprofit organizations that are immune from disclosure requirements means that you, the voter, will probably never discover that this candidate is financially backed by the coal industry.

In short, recent laws and legal decisions not only enable special interests to “buy” candidates of their choosing but also enable these donors to remain anonymous. Elections should not be poker games, with each player hiding his or her hand. A voter’s choice of candidate should express an informed assessment of the candidate and what effect his or her election might have on the future course of the nation, the state, or the community. That is the essence of democratically elected government. Bad enough that special interests give their candidates an edge. Far worse that voters cannot know which candidates are beholden to what special interests.

So, just about any of us can be outspent when it comes to exercising free speech with a checkbook. But we the people have numbers on our side—and that includes numbers within the government. The unelected federal government totals about 4,185,000 persons. Subtract from this number uniformed personnel in the armed forces, and that leaves about 2,779,400 civilian federal employees.15 This is the size of the federal portion of the Fourth Branch. Practically speaking, as I have already suggested, we should include in the Fourth Branch all nonelected employees at all levels of government, federal, state, and local, which brings its population to about twenty-two million. When most of us talk about “democratic government,” we mean elected government. The fact is, however, that our government is democratic (in the sense of elected) in no greater ratio than 537 to 2,779,400, and because the far greater number of government workers is not elected but hired on vocational or professional merit, these workers cannot be bought or swayed even with the darkest of dark money. Cash can influence the selection and interpretation of fact, but it cannot alter fact. Cash can influence what elected officials do with the truth, but it cannot alter the truth. Democracy both liberates and challenges conscience. The unelected government anchors conscience in fact.

And facts, John Adams said when he defended at trial the British soldiers who had fired on Bostonians in the Boston Massacre of 1770, “are stubborn things.” Two hundred and fifty years later, give or take, no wonder some in the elected government set what they misleadingly call the Constitutional State (by which they mean elected government) in unalterable opposition to the unelected Administrative State.16 Moreover, they often equate this Administrative State with the idea of an unaccountable, unresponsive, and irresponsible “big government” or, even more sinister, a subversive Deep State. Discrediting the motives of those tasked with maintaining nonpartisan objectivity in assessing fact and truth is a very potent way of attacking fact and truth.

We know what partisan elected officials seek to gain by attacking the credibility of members of the unelected government. They seek to elevate their assertions above objectively provable fact. But what would the nonpartisan members of the unelected government have to gain by fabricating fictions? If one has the heart of a true public servant, a guardian mentality, nothing is more rewarding than government service. But there is not a lot of money in it, and the opportunity for corruption is all but nonexistent. The members of the Fourth Branch have no lobbyists or PACs. All they have are those stubborn things called facts.

I have spent most of my own public service career in law enforcement. I am here to tell you that whatever else law enforcement is, it is not a career for those seeking to get rich. The US Bureau of Labor Statistics (BLS) publishes an annual Occupational Outlook Handbook. In 2017, the BLS reported that median pay for police and detectives was $62,860 per year ($30.27 per hour).17 In the federal government, a 2017 Congressional Budget Office (CBO) study found that federal workers received an average of 17 percent more total compensation (salary plus benefits) than comparable private sector workers. Those with the least education—high school diploma or less—received the greatest benefit from federal employment. Their wages (according to the CBO) were 34 percent higher and their benefits 93 percent higher than people at this educational level employed in the private sector. Federal employees with a master’s degree, however, earned 7 percent less direct salary than private sector workers with this degree, but the federal employees received 30 percent more in benefits, which meant that, in terms of total compensation, federal employees with master’s degrees earned about 5 percent more than their private sector counterparts. Holders of a doctorate or other professional degree working in the federal government earned 24 percent less in direct salary than their counterparts in the private sector, and they also received 3 percent less in benefits. Overall, therefore, federal employees at this high level of education earned 18 percent less in total compensation than those in the private sector.18 A recent study by the Federal Salary Council, which calculated compensation by factoring in pay and cost-of-living differences across a wide range of geographical areas, reached very different conclusions in 2018. The council found that “federal employee salaries on average lag behind those of similar private-sector workers” by 31.86 percent.19

Although the CBO and Federal Salary Council results differ significantly, they agree in finding that, at the highest levels of education and profession, compensation is considerably higher in the private sector than in the public sector. The managerial leadership of the unelected government, therefore, accepts lower compensation than its counterparts in the private sector. To me, this fact counters the argument some make against government workers, that they are driven by careerism. If they were, the most qualified among them, the most career focused, would leave government employment in droves to secure higher-paying jobs in the private sector.

Even less plausible is the assertion that careerism among members of the unelected government somehow infects the elected government, thereby making self-interested careerism a critical structural problem throughout government generally. I strongly agree that, in recent history, many elected legislators have increasingly treated public service as a lucrative career and are therefore powerfully motivated to put their personal career priorities ahead of national priorities. I see no evidence, however, that this self-interest is an infectious disease that elected government officials have caught from unelected government employees. Rather, self-interested careerism seems to me a creature of partisan politics, in which election to office is election to a career. Both forms of election require political campaigns financed by ungodly amounts of money, much of it generated by special interests that are keen to have key legislators on their side if not in their pockets.

Serving special interests at the expense of the greater good creates what economists call suboptimization. Here’s what that means: In an enterprise that is managed for optimal efficiency and profitability, program and policy decisions are made—and funding allocated—based on taking all costs and benefits into account. When this fails to happen—for example, when decisions are based on self-interest (such as the desire to be reelected)—the enterprise suffers from suboptimal decisions and thus operates suboptimally. The Fourth Branch, which is both unelected and nonpartisan, serves no special interests, so its performance is less likely to be compromised by suboptimal decisions. Members of the elected government, however, look to the support of their political party and to special interests to finance their reelection. If careerism plays a role in creating an unsustainable national debt, it is surely the careerism of those elected officials whose motives are self-interested. Workers in the unelected government may or may not be self-interested, but, in either case, they have little opportunity to allow self-interest to influence their decision-making.

Ensuring that decisions concerning government policies and programs are made optimally rather than suboptimally requires coming to a consensus on the proper role and limits of government and prioritizing national needs and wants accordingly. Such strategic planning is a core responsibility of the elected government, including the chief executive and the legislature. To correctly make the necessary decisions about government scope and priorities, both the Executive and Legislative branches need to draw on the special, practical expertise of nonpartisan unelected fact finders. Unfortunately, the imperative to achieve election or reelection often makes such objective input the very last thing some members of the elected government want. This in itself too often puts the elected government at odds with the unelected experts, as demonstrated most conspicuously by the sport some legislators make of routinely denigrating the CBO. The Concord Coalition—a bipartisan political advocacy group formed in 1992 by US senator Warren Rudman, former secretary of commerce Peter George Peterson, and US senator Paul Tsongas to educate “the public about the causes and consequences of federal budget deficits, the long-term challenges facing America’s unsustainable entitlement programs, and how to build a sound foundation for economic growth”20—warned in a press release on July 26, 2017, that

the latest attacks on the Congressional Budget Office (CBO) threaten to destroy its ability to provide policymakers and the public with nonpartisan, impartial analysis.

After months of denigrating CBO, some members of Congress are now seeking to slash the agency’s funding and eliminate its Budget Analysis Division through amendments to appropriations bills that are soon to be considered by the House of Representatives.

“These attempts to cripple CBO are an assault on objective policymaking,” said Concord Coalition Executive Director Robert L. Bixby. “They suggest a desire to make policy without having to worry about how things add up, a result that would undermine fiscal responsibility.”

The CBO’s projections have served as the closest thing to a common set of facts for policy debates in Congress and among the American public. Without CBO’s work as the agreed-upon nonpartisan source of budgetary projections, policymakers would be encouraged to “shop around” for the most favorable score on their proposals. That would only increase the highly partisan atmosphere on Capitol Hill and undermine serious analysis.

There should only be one official scorekeeper—and CBO is it. The independence and credibility of CBO should be considered beyond reproach so it can continue to serve its vital role as the impartial arbiter of public policy debates.21

Let us assume that the members of both the elected government and the unelected government take the Constitution seriously. It is possible to argue in good faith over just what the Constitution intended as the proper, legitimate, and lawful role of government. In two places, this document mentions the topic of “the general Welfare.” The Preamble defines the purposes of the Constitution itself as an instrument “to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.” Article I, Section 8 gives Congress the power to “provide for the common Defence and general Welfare of the United States.” (I have added the italics for emphasis.) The definition of “general Welfare” depends largely on the party to which one belongs and the partisan ideology one embraces. It would seem to have little to do with objective data. Yet, I believe, a fact-based, nonpartisan analysis can be performed on any piece of legislation in terms of how well or how poorly the proposed policy promotes the “general Welfare.” Without some objective scales of measurement, it is impossible to objectively prioritize needs, wants, and the appropriate spending on them. The absence of prioritization creates a vacuum all too readily filled by the suboptimal influence of special interests. The result is that policy, program, and spending decisions are dictated far more by pork barrel politics (“to the victor belong the spoils”) than by rational analysis based on facts.

The ability to evaluate legislation and policy in objective terms is of obvious value. Yet the same legislators who criticize the members of the unelected government as money-grubbing careerists accuse the leaders of each agency of building bureaucratic empires at the expense of the entire nation. They complain that the Administrative State costs too much. Yes, it certainly does come with a cost. Critics say that the Administrative State spends the money that funds it to enlarge and feed itself. But, in fact, it spends that money to implement the policies and programs created by the elected government. It costs the president (Executive Branch) nothing to ask Congress (Legislative Branch) for money to fund a program. It costs Congress very little to vote up the necessary appropriations. The major costs come in actually implementing—standing up, developing, running, improving, maintaining, and evaluating—the mandated programs and policies. The costly phase of the executive and legislative processes falls to the unelected government.

•

The most partisan and ideologically motivated critics of the unelected government seek targets other than the cost of merely funding the bureaucracy. They instead attack one of the core drivers of the rise of the Administrative State during the Progressive Era: government regulation. I have to admit that my feelings about government regulation were shaped by grade-school history class. I remember being assigned to read a novel Upton Sinclair wrote in 1906. It was called The Jungle, and it told the story of Jurgis Rudkus, a Lithuanian immigrant who worked in a Chicago meatpacking plant. A best seller in its time, the novel captured the plight of millions of immigrants, who—unable to speak English—made soft targets for exploitation by employers, policemen, and others with power. The Jungle described in nauseating detail the horrors of the meat-packing business, which sanctioned, among other things, the use of tubercular beef and the grinding up of rats. Just six months after the novel’s publication, Congress passed the Pure Food and Drug Act and a Meat Inspection Act, thrusting the US government squarely into the business of regulating private enterprise for the public good. Other writers of the era contributed to this regulatory movement. In 1902, McClure’s Magazine serialized History of Standard Oil, Ida Tarbell’s landmark exposé of one of the nation’s most celebrated monopolies. The book triggered the creation and enforcement of government antitrust legislation. By very early in the twentieth century, regulation took off in a big way, and the public, by and large, thought it was about time.

Through the administrations of Theodore Roosevelt (19011909), William Howard Taft (1909–1913), and Woodrow Wilson (1913–1921)—two Republicans and a Democrat—progressive reform made giant strides, and what some call “the Regulatory State” expanded. The three especially conservative Republican presidential administrations that followed Wilson—those of Warren G. Harding (1921–1923), Calvin Coolidge (1923–1929), and Herbert Hoover (1929–1933)—brought the era of political reform to an end, although Hoover was mildly responsive to public pleas for government protection from some of the excesses of the private sector. The unprecedented crisis that was the Great Depression spurred the election of Franklin D. Roosevelt in 1932. He reintroduced reform and, most of all, regulation on a truly massive scale.

In 1933, the year FDR took office, an engineer and consumer advocate named Arthur Kallet and fellow engineer Frederick Schlink wrote and published 100,000,000 Guinea Pigs: Dangers in Everyday Foods, Drugs, and Cosmetics, which made the argument that American producers of foods and patent medicines treated the US population (at the time about one hundred million people) like so many experimental lab animals—guinea pigs. These industries had little knowledge of how their products might affect consumers. Worse, they had even less concern.22 The book led to a consumer movement that successfully agitated for reform of the US Food and Drug Administration, the agency that had been created by public demand following publication of The Jungle back in 1906, but that had since then fallen into what economists call “regulatory capture.” That phrase describes what happens when a government regulatory agency, created to act in the public interest, instead begins to serve the special interests it is supposed to regulate—because legislators override the law and order the nonpartisan agency to bend to their self-interested will.

Arguably even more important than the government regulatory reforms that 100,000,000 Guinea Pigs motivated was the role the book played in bringing to birth a national consumer movement. As workers were turning more and more to unions to help them in ways that the government could not or would not, the lead author of 100,000,000 Guinea Pigs teamed up with Amherst College economist Colston Estey Warne to found Consumers Union in 1936. To this day, the independent nonprofit organization conducts objective product testing, investigative journalism, and consumer advocacy while publishing the enormously popular Consumer Reports magazine and website.

•

The Jungle, 100,000,000 Guinea Pigs, and the founding of the Consumers Union demonstrate that, historically, the community—the public—working together with the elected government and the unelected government, can achieve meaningful change. The determined, coordinated efforts of public activism, the Fourth Branch, and the constitutionally enumerated three branches of government can prevail even against the most powerful special interests in the nation.

We have seen this most dramatically in the case of Big Tobacco. The “weed” was North America’s first moneymaking export, with the tobacco industry getting its start in the sixteenth century at least two hundred years before there even was a United States. Over centuries, tobacco grew into one of the nation’s most profitable, influential, and powerful business interests. By 1954, when cigarette smoking was at its historical height, 45 percent of the adult American population smoked at least one pack a day. Broken down by gender, that was 60 percent of the male population and 30 percent of the female.23

For centuries, tobacco was considered not only harmless but pleasurable. Some even touted the health benefits of tobacco use. Then, on January 11, 1964, the US surgeon general issued a report which concluded that cigarette smoking contributed “substantially to mortality from certain specific diseases and the overall death rate.” Americans began to quit smoking—or tried their best to quit smoking. In 1970, as evidence of links between cigarettes and cancer and cigarettes and cardiovascular disease continued to mount, the Federal Communications Commission (FCC)—a regulatory agency of the unelected government—banned cigarette ads from television. At the end of that decade, in 1979, the US surgeon general (appointed by the president to head the US Public Health Service, which is staffed by professionals in the civil service system) issued a stronger negative report on cigarettes and health; and in 1984, the American Cancer Society and other nonprofit organizations sponsored the first annual Great American Smokeout, during which some five million smokers publicly swore off the smoking habit.24

This was all very impressive, and cigarette smoking steadily declined from its 1954 height. The revolt against cigarettes reached a high point on June 13, 1988, when a federal jury in New Jersey awarded $400,000 in damages to Antonio Cipollone, who had sued the Liggett Group, a major cigarette manufacturer, for the wrongful death of his wife, who had succumbed to cancer after smoking heavily for forty years. Of the more than three hundred similar suits filed since 1954, this was the first in which a tobacco company lost.25 More important, discovery in the Cipollone trial revealed a 1972 confidential report prepared by the Philip Morris Research Center of Richmond, Virginia, titled Motives and Incentives in Cigarette Smoking. The report said, “The cigarette should be conceived not as a product but as a package. The product is nicotine . . . Think of the cigarette as a dispenser for a dose unit of nicotine . . . Think of a puff of smoke as the vehicle of nicotine . . . Smoke is beyond question the most optimized vehicle of nicotine and the cigarette the most optimized dispenser of smoke.”26 Judge Lee H. Sarokin, presiding over the Cipollone trial, concluded that the evidence had revealed a conspiracy by three tobacco companies that is “vast in its scope, devious in its purpose, and devastating in its results.”27

In the end, an appeals court overturned the damages award on a technicality, but the Cipollone trial unleashed a series of suits from individuals and a great deal of legislation from federal, state, and local government. At last, in 1994, the CEOs of the nation’s seven major tobacco companies testified under oath before Congress—and in full view of television cameras—that they did not believe nicotine to be an addictive drug. Their hope, presumably, was to put an end to the notion that what they were doing was deliberately vast, devious, and devastating. Instead, a scientist who had been fired by the Brown & Williamson tobacco company, Dr. Jeffrey Wigand, turned whistleblower and on February 4, 1996, appeared on the CBS news program 60 Minutes to present evidence that his former employer not only carried out animal studies proving nicotine to be addictive (only to suppress the results) but also intentionally manipulated its tobacco blend using chemicals such as ammonia to increase the physiological effect of nicotine in cigarette smoke. Wigand claimed on the television program that Brown & Williamson had wrongfully fired him and subsequently harassed him and even threatened his life.28

Nobody said that standing up against powerful special interests was easy.

In the meantime, in 1994, Mississippi became the first state to sue tobacco companies to recoup the costs of health care to treat diseases caused by smoking. In July 1997, the state settled its suit with four tobacco companies, which agreed to pay Mississippi $3.4 billion over twenty-five years.29 It was the first such suit, and, amid suits from other states, the major tobacco companies appealed to Congress for aid in reaching a definitive settlement that would bring an end to the industry’s further liability in exchange for a massive payment that would nevertheless leave the companies intact. The proposed federal settlement, known as the National Settlement Proposal, soon yielded to the Tobacco Master Settlement Agreement of November 1998, between the four largest tobacco companies and the attorneys general of forty-six states.30

The regulatory victory over Big Tobacco required the combined forces of unelected regulatory agencies, the news media, nonprofit sector institutions (such as the American Cancer Society), state and federal courts, Congress, and the public. Absent any one of these players, change would almost certainly have been impossible. I believe, however, that the truly pivotal role was played by the Fourth Branch, especially the US Public Health Service (as represented by the surgeon general of the United States), the FCC, the unelected attorneys and legal staff of the solicitor general of the United States (an agency of the Department of Justice), the unelected attorneys and legal staff of the Mississippi attorney general (who is elected to office in that state), and such fact-finding agencies as the Congressional Research Service.31 This is what it takes to “promote the general welfare.”

•

The arms industry gun lobby has been around far longer than the Big Tobacco lobby, starting with Samuel Colt’s congressional revolver giveaways in the 1850s. As of the end of 2016, the US Centers for Disease Control and Prevention—the CDC, an agency of unelected public servants—counted 19,632 homicides in the United States, of which 14,415 were firearm homicides. That is 4.5 deaths per 100,000 population.32

The CDC statistics are the kind of information the unelected government is very good at supplying—dispassionate, objective, fact based, science based—but, as appalling as the statistics are, they have not resulted in an explosion of popular outrage.33 As with tobacco regulation, overcoming the power of industry-funded lobby groups requires more than the efforts of the unelected government. Media coverage of shootings raises public awareness and translates statistics into individual loss. I remember what happened on the morning of August 26, 2015, when millions of us witnessed, close up, on TV, the violent deaths of two young, attractive television journalists, Alison Parker (age twenty-four) and Adam Ward (twenty-seven), who were gunned down while conducting a live interview in the little town of Moneta, Virginia. (The subject of the interview, Vicki Gardner, was grievously wounded but recovered.)34 This shocking, senseless, and utterly tragic incident did what shocking, senseless, and utterly tragic incidents always do. It brought renewed “urgent” calls for gun control. Think of the mass shootings at Sandy Hook (2012); Aurora, Colorado (2012); the Washington Navy Yard (2013); Emanuel AME Church (2015); Las Vegas (2017); Parkland (2018); the synagogue in Pittsburgh (2018); and many more, too many more.

In the case of the shootings of Parker, Ward, and Gardner, the gunman, forty-one-year-old Vester Lee Flanagan, had a documented history of mental illness, which prompted even more specific calls for measures to prevent “mentally ill” persons from obtaining guns. As Alison Parker’s grief-stricken father, Andy Parker, put it, “We’ve got to find a way to keep crazy people from getting guns.”35

Sounds like a no-brainer, but, in reality, the issue is dauntingly complex. The attempted assassination of President Reagan by John Hinckley Jr. on March 30, 1981, wounded the president, a DC police officer, a Secret Service agent, and presidential press secretary James Brady. Shot in the head, Brady was left permanently disabled and devoted much of the rest of his life to campaigning for gun control legislation. The result, the Brady Handgun Violence Prevention Act, or Brady law, was signed on November 30, 1993. It mandated a National Instant Criminal Background Check System (NICS), which compares the identity of prospective gun purchasers against three criminal record databases. Those convicted of certain crimes are barred from legal gun ownership, as are those adjudicated as a “mental defective” or committed to a mental institution. The complication is that most mentally ill persons never enter the legal system, so they easily pass the required background check. The NICS Improvement Amendments Act of 2008 authorized $1.3 billion to help states and territories keep better mental health records and add more of them to the NICS, but some 90 percent of the authorized funds remained unappropriated by 2015, apparently because NRA “backroom maneuvering” persuaded legislators to withhold appropriation.36

On February 2, 2017, the Republican-majority US Congress repealed the provision of NICS that required federal agencies to identify individuals who received Social Security disability insurance benefits linked to “marked subnormal intelligence, or mental illness, incompetency, condition, or disease” and are “a danger” to themselves or others or “lack the mental capacity to contract or manage [their] own affairs.”37 This further reduced the effectiveness of NICS, which means that there is often no legally competent authority available to determine who is too mentally challenged to own a gun. The Second Amendment of the Constitution (“the right of the People to keep and bear arms shall not be infringed”), the Fourteenth Amendment (“No State shall . . . deny to any person . . . the equal protection of the laws”), and patient privacy rights guaranteed by the 2003 Privacy Rule of the Health Insurance Portability and Accountability Act (HIPAA) prevent most intervention in the absence of proper legal records. In any event, some recent data suggests that even adding more mental health records to the NICS will reduce gun violence by no more than one-half of 1 percent.38

Even as the NRA continued to exert its influence on the Legislative Branch to suppress the full exercise of NICS, the Supreme Court—our Judicial Branch—struck down outright handgun bans in Washington, DC (District of Columbia v. Heller, 2008) and Chicago (McDonald v. Chicago, 2010) on the basis of a very broad interpretation of the Second Amendment.

Although we might not be able to argue with the Constitution, we can continue to argue about it. Bringing change will require the kind of partnership between the public, the media, and both the elected and unelected government that radically altered America’s tobacco habit. I believe we can get much more out of the Second Amendment than a one-dimensional prohibition against infringing on the right to keep and bear arms. The text of the amendment is a single sentence, but it is made up of two clauses separated by one comma: “A well regulated Militia being necessary to the security of a free State, the right of the people to keep and bear Arms shall not be infringed.” Gun control advocates argue that the first clause limits the second: that we have the right to bear arms not as individuals but only as members of a “militia.” The Supreme Court decision in District of Columbia v. Heller rejected this interpretation, but did not deny that when the Second Amendment was written in the late eighteenth century, Americans recognized the need for an armed citizen militia to protect its communities. The twenty-first-century Supreme Court opinion tacitly assumes that the need for a “well regulated militia” is historical and no longer applies in any practical way. I would argue, however, that the equivalent of a militia is still both viable and necessary.

In the public servants of the Fourth Branch we all have a model of what it means to act as guardians of our communities. Recall yet one more time what Sir Robert Peel said of the London police in 1829: “the police are the public and the public are the police, the police being only members of the public who are paid to give full-time attention to duties which are incumbent on every citizen in the interests of community welfare and existence.” We the public are not paid to serve the “interests of community welfare and existence,” yet we are nevertheless morally obligated to do just this. Think of Chicago neighborhood activist Tamar Manasseh and her army of mothers taking a stand for their community and against violence. They are unpaid, acting only out of moral obligation and a desire to protect their families. As such, they function as a militia, performing some of the public service duties for which the police and other members of the unelected government are hired and paid.

The Second Amendment defines both a right and a responsibility of membership in the American community. It is a call on the public to petition the government to bring meaningful order to the issue of guns in America by balancing rights against responsibilities. If the members of the elected government heed both the data supplied by the unelected agencies and the expressed will of the American people,39 I believe it is possible, even likely, that lawmakers will someday break the chains that bind them to gun industry lobby groups such as the NRA. I believe they will decide that the first clause of the Second Amendment can serve as a constitutional basis for sensible gun control legislation, including thorough background checks, more secure registration and tracking, and safety training requirements for gun owners. I believe this first clause can accomplish all this without infringing on the right to keep and bear arms as guaranteed by the second clause.

Moving Congress to legislate for these measures will require the public working together as a militia, as guardians of the community. Congress, in turn, will empower the appropriate unelected regulators to manage the necessary controls. This will almost certainly put the Fourth Branch in a position it has become all too accustomed to: punching bag for legislators and aspiring candidates alike. The next and final chapter begins by exploring at greater length the regulatory role of the unelected government. It is a well-established role, but also highly controversial for its uneasy relation to both the Legislative and Judicial branches by way of administrative law, an aspect of government that is less well known than it should be, but that legislatively elevates unelected government to a critical position in our democracy’s system of checks and balances.


CHAPTER 6

•

DEMOCRACY DEFAULTS to COMPETENCE, and COMPETENCE DEFAULTS to MODERATION

[image: Images]

Divided government is often called the genius of American democracy. The framers of the Constitution conceived a system of three coequal branches of government as a means of thwarting the growth of tyranny by preventing any one branch or individual in government from accumulating too much power. Congress is a check on the president, and the president, who has the power of the veto and the authority to issue executive orders, is a check on Congress. The Judicial Branch, armed with judicial review, is a constitutional check on the other two branches. Yet the Judicial Branch is not given the power to appoint its own federal judges and justices. That is reserved to the president, subject, however, to the advice and consent of the Senate.

Until the highly partisan rule changes of 2013 and 2017, the Senate traditionally had another check-and-balance role. A rule long in force required a three-fifths supermajority to move a vote through a motion of cloture to end (“close”) debate on a bill or a nomination. Cloture ends a minority filibuster and thereby allows the issue at hand to be brought to a straight-up, simple majority vote. Under the traditional rule, the mere threat of a filibuster would prevent passage of any measure, including presidential appointments, that had less than three-fifths agreement—sixty out of one hundred senators. On the one hand, this could be quite frustrating, especially for those who believe that if a little democracy is good, a lot of democracy is better. On the other hand, the rule allowed the Senate to serve in the role intended by the framers. George Washington reputedly explained to Thomas Jefferson that the authors of the Constitution created the Senate (whose members at the time were not chosen by direct popular election) to “cool” legislation passed by the House (whose members were directly elected by the people). Washington compared the Senate to a saucer used to cool hot tea.1 The deliberative Senate provided second thought to the decisions of the legislative chamber believed to be more inherently impulsive.

In 2013, Democratic senate majority leader Harry Reid used a parliamentary maneuver dubbed the “nuclear option” to override the supermajority cloture rule in the case of Senate approval of presidential nominations at a time when Democrat Barack Obama occupied the White House. Reid, however, drew the line at Supreme Court nominations, excluding these from the override. In 2017, during the Republican Trump administration, Republican senate majority leader Mitch McConnell used what was now his majority to extend the nuclear option to Supreme Court nominations, which allowed President Trump to win Senate approval of his very conservative nominees to the Supreme Court.2

Although a three-fifths Senate supermajority is still required to end debates on legislation, the changes in the Senate rules governing advice and consent to all presidential nominations have significantly reduced that body’s “cooling-saucer” influence. Even more significantly, Congress, which was constitutionally conceived as a power to countervail the power of the president—whose own power, conversely, counters that of the legislature—has fallen more and more into partisan lockstep with the Executive Branch. Add to this the increasingly partisan nature of federal court appointments, including to the Supreme Court, and the United States has veered from the divided government designed into the Constitution and toward unitary government, with the power flowing primarily from the president.

As conceived by the Founding Fathers, American government was less a democracy than a republic, but, to the extent that it was a democracy, it was designed to be an inherently moderate one. The popularly elected offices, the representatives in the House, were checked by both the Senate and the president, whom, of course, the House, in turn, checked. With growing partisanship creating increasingly unitary government, moderation has steadily yielded in recent years to intransigent partisan extremism. For this reason, the nonpartisan, nonelected Fourth Branch is more crucial to our democracy than ever before. Because it is virtually immune to influence from party and special interests, the Fourth Branch has become the “cooling saucer” not just with respect to the House of Representatives but to the whole of the Legislative and Executive branches. The “breath” that cools the hot tea brewed by what is too often a unitary executive and legislature is fact-based, objective analysis of data. In our deeply divided political and cultural climate—in which democracy is challenged on the one hand by a pull toward partisan tribalism and unitary authoritarianism and, on the other, by the chaos swirling about a presidential administration that some call unconventional and others simply incompetent—the unelected career professionals, the subject-matter experts, continue to make government work.

As we saw in chapter 5, the professional staff of such agencies as the Congressional Budget Office (CBO), the Government Accountability Office (GAO), and the Congressional Research Service (CRS), as well as the professionals in many other agencies and bureaus, supply fact-based information to lawmakers, the president, and even the judiciary. In some instances, they are barred by law or agency policy from giving advice, but in others, they are specifically tasked with making recommendations. All the fact-finding agencies of the unelected government are always obligated to furnish objective data; some are additionally responsible for providing objective analysis and recommendations as well. Thus the Fourth Branch sometimes has an advisory role, but, unlike the Senate, it has no authority of consent. It can neither consent nor withhold consent from anything done in the three constitutional branches. Nevertheless, functionally, the unelected professionals continually “consent” to or “dissent” from decisions made by the president or the legislature. They do this by the data they furnish and, in some cases, even more explicitly, by the recommendations they make. In effect, they compel the legislature and executive to measure their positions against objective data and analysis.

Agencies responsible for reporting on aspects of the economy, law enforcement, and regulatory issues consent to or dissent from laws and policies with every monitoring document and evaluation they deliver. It is also members of the Fourth Branch who are the government’s regulatory professionals, watchdogs, and whistleblowers. The 101st Congress recognized the importance of the whistleblowing role in 1989 by voting passage of the Whistleblower Protection Act, 5 U.S.C. 2302(b)(8)-(9), legally protecting federal whistleblowers from retaliation for reporting actual or potential activity in violation of law, rules, or regulations, or for reporting mismanagement, gross waste of funds, abuse of authority, or a substantial and specific danger to public health and safety.

The 1989 legislation was an instance in which the Legislative Branch acknowledged the legitimacy of the Fourth Branch, but, despite the law, it still requires courage to become a federal whistleblower. As reported early in 2018, for example, the US Intelligence Community Inspector General (IC IG) reviewed 190 cases of alleged reprisal in six federal intelligence agencies and found that in only 1 case out of the 190 did an agency find in favor of the whistleblower. Some reprisal cases dragged on (and continue to do so) for years without resolution, but in the overwhelming majority, the intelligence inspectors ruled that the agency was right, the whistleblowers wrong. No sooner did the IC IG report the results of its review than it shut down its investigation, a move that “concealed a finding that the agencies—including the CIA and the NSA—were failing to protect intelligence workers who report waste, fraud, abuse, or criminality up the chain of command.”3 Reprisals against whistleblowers consisted chiefly of suspensions and demotions, which caused material loss to the “protected” federal employees.

In another instance, from 2017, an Interior Department employee, the now former director of the department’s Office of Policy Analysis, alleged that “he was retaliated against for ‘speaking out publicly about the dangers that climate change poses to Alaska Native communities.’” Describing himself as “a scientist, a policy expert, a civil servant and a worried citizen,” Joel Clement explained that he had turned “whistleblower on an administration that chooses silence over science.” One of Clement’s Interior Department assignments was helping “endangered communities in Alaska prepare for and adapt to a changing climate.” But, he explains, “on June 15, [2017,] I was one of about 50 senior department employees who received letters informing us of involuntary reassignments.” He was reassigned from a leadership position and advanced field work to a menial job “in the accounting office that collects royalty checks from fossil fuel companies.”4

After President Trump issued Executive Order 13769, the so-called Muslim ban, blocking persons from several predominantly Muslim nations from entering the United States, a thousand or more career professionals of the US Department of State criticized the executive order on an official “Dissent Channel” messaging network formally created in 1971 for Foreign Service Officers and other US citizens employed by the Department of State and the Agency for International Development (USAID) to voice their concerns. Sean Spicer, at the time the White House press secretary, dismissed these civil servants as “career bureaucrats,” warning that “they should either get with the program or they can go.” In response to Spicer’s comment, Thomas Devine, who was legal director for the Government Accountability Project advocacy group, pointed out that it was “incompatible with the Whistleblower Protection Enhancement Act to threaten [government employees] with termination or ask them to leave because they’re doing what the code of ethics says they’re supposed to [do].” Unfortunately, there was no one in the government to whom an appeal could be made concerning Spicer’s threatening remarks, because the Merit Systems Protection Board, responsible for reviewing federal whistleblower complaints, did not have a quorum. The board consists of three members, but had just one because the Trump administration had not appointed a chair, and the Republican-led Senate refused to confirm President Obama’s 2015 appointee to the board.5

•

Whistleblowing is an important duty of government employees, but it is peripheral to the principal mission of the unelected government. The civil service was created in the late nineteenth century as the centerpiece of a general reform of government, and the heritage of a nonpartisan, unelected Fourth Branch is therefore an aspiration toward good government and the reform of government. The regulatory sector of the unelected government is also responsible for implementing honest and responsible business dealing and behavior in the private sector. The same era that produced government reform introduced government regulation to ensure fairness, safety, and accountability in how business and industry deal with the public. Yet this mission, a mission that directly fulfills the constitutional mandate of government to promote the general welfare, is a perennial target for legislators and candidates alike.

It was under a Republican president, Theodore Roosevelt, that what some call the Regulatory State was launched, but it has mostly been Republican administrations, beginning with that of Ronald Reagan (1981–1989), that have promoted “deregulation” in the purported interests of economic productivity. As some see it, the Trump administration has taken deregulation to a dangerous extreme. Liberal economist Paul Krugman published an op-ed piece in the New York Times on April 4, 2019, provocatively titled “Donald Trump Is Trying to Kill You: Trust the Pork Producers; Fear the Wind Turbines.” Krugman argues that the administration’s “agenda of deregulation” poses imminent dangers, and cites particularly the “plan for hog plants to take over much of the federal responsibility for food safety inspections.” (Food safety, of course, was a principal driver of the regulatory movement during the Theodore Roosevelt administration. The Pure Food and Drug Act was passed in 1906, just six months after publication of Upton Sinclair’s blockbuster exposé of the meatpacking industry in The Jungle.) Krugman sarcastically remarks, “It’s not as if we’ve seen safety problems arise from self-regulation in, say, the aircraft industry, have we?” (a reference to the failure of an automated system aboard the new Boeing 737 Max 8 and 9 aircraft, which has been implicated in two crashes, in which 346 people were killed). “Or as if we ever experience major outbreaks of food-borne illness?” (sixteen major outbreaks in 2018 alone).6

Whatever else government regulatory oversight accomplishes, its primary mission is to save lives—to promote the general welfare and, in fact, provide for the common defense. But we do need to concede that the regulatory sector of the unelected government is far from perfect. It is all too easy to cherry-pick (and those cherries are ripe for picking) a slew of regulations we can all get along without. Each year, politicians trot out the goofiest of them. For instance: It is a federal crime to sell “turkey ham” as “ham turkey” or to print the words turkey and ham in different fonts (21 United States Code §461 and 9 Code of Federal Regulations). Selling onion rings made from diced onion such that they resemble onion rings made from sliced onion and then failing to announce that you have done this puts you in criminal violation of federal law (21 USC §333 and CFR §102.39). It is a federal crime to sell anti-flatulence drugs unless you stipulate that “flatulence” is “referred to as gas” (21 USC §§333, 352 and 21 CFR §332.30[b]). I found these regulations and many others reported by FreedomWorks blogger Jason Pye from the Twitter account “A Crime a Day.” At 12:01 p.m. on July 17, 2015, @CrimeADay informed its followers: “Today, @CrimeADay will have tweeted a federal crime every day for a year. By some estimates, it will only take ~800 years to tweet the rest.”7

The foregoing are real laws and regulations, laid down in both the US Code and the Code of Federal Regulations. Violate them, and you are guilty of a federal crime. Moreover, none of these was directly enacted by the members of Congress. The elected Congress delegated to the unelected regulatory agencies the authority to create regulations that carry the full force of law as if they had been crafted by, debated on, and enacted by Congress itself.

How can this be?

From the late eighteenth century, after the Constitution was ratified by the states, through the first third of the twentieth century, the federal courts consistently interpreted the separation of powers laid down in the first three articles of the Constitution as absolute. Specifically, the courts affirmed that Congress (Legislative Branch) was forbidden to delegate any of its legislative powers to the Executive Branch. This so-called nondelegation doctrine was taken as a bedrock principle of constitutional law until 1928, when the Supreme Court, in J. W. Hampton, Jr. & Company v. United States, decided that Congress could delegate power if the statute in question included an “intelligible principle”: an unambiguous standard to guide the rule making by the responsible “agency.”8 By agency, the Supreme Court was referring to any agency created under the Executive Branch. Such agencies were and are largely staffed by the unelected career professionals of what I call the Fourth Branch. Years later, in 1946, Congress itself decided to preempt further judicial debate on the matter of delegation of authority from Legislative Branch to Executive Branch by passing the Administrative Procedure Act (APA; Pub. L. 79404, 60 Stat. 237), which established standing procedures for Executive Branch rule making—which is, by definition, rule making by members of the unelected government. These rules have the full force of federal law, even though they are not enacted directly by Congress.9

The APA created a template for rule making that was intended to apply to virtually all agency-generated legislation. This was a means of permanently avoiding the accusation of unconstitutionally delegating power. I am not arguing that Congress passed the APA to shirk its constitutional responsibilities. What I am saying is that the legislators recognized that the unelected professional subject-matter experts hired by the Executive Branch to staff the agencies it had created possessed the necessary competence, the know-how, to make decisions on the complex technical issues often at the heart of regulatory legislation. The APA was enacted in 1946 in the immediate aftermath of World War II, a conflict that ended with overwhelming demonstrations—in the atomic bombing of Hiroshima and Nagasaki, Japan—of just what a technological society could create. Having witnessed a literal scientific and technological explosion and the cusp of who-knew-what further impacts science, technology, and industry would have on postwar American society, Congress realized that making laws required a level of subject-area competence no politician or lawmaker could be expected to possess. Today, this competence-based argument is even more compelling than it was in 1946.

Whether we like it or not, we have lived since passage of the APA under two governments, one that is elected and one that is not. Moreover, in addition to agencies that are part of the Executive Branch, so-called independent regulatory agencies or commissions (IRCs) administer some regulations independently of any branch of government. The Federal Communications Commission (FCC) and the Commodity Futures Trading Commission (CFTC) are examples of IRCs in that they are not formally attached to any constitutionally mandated branch. IRC members are certainly governed by law. The makeup of each IRC must reflect a balance of the political parties. Each commissioner is appointed by the president to a specific term, and each appointment must be confirmed by Congress. This said, the actions of IRCs are not subject to regulatory review by the president or the Congress. In this sense, these agencies are truly independent.

Critics of “government regulation” blast all the regulatory agencies as creatures of the “unelected government,” the “Administrative State,” the “regulatory bureaucracy,” or the “Deep State.” These agencies are called “a shadow government” and a deadly drag on the economy. Yet, in truth, they are none of these things.

In 1946, Congress—a constitutional “creature” of the elected government—created them. And, yes, it is easy to cite random regulations that, on their face, are ridiculous. But the agencies created under the APA as well as the IRCs are serious and vital. Among many other things, they are responsible for oversight and regulations that protect consumers from fraud; ensure the safety of food and drugs; protect against the pollution of air and water; set standards for safe transportation by automobiles, trucks, trains, ships, and aircraft; and maintain responsible stewardship of public lands.

Even the Regulatory Transparency Project, sponsored by the strongly conservative Federalist Society and generally critical of most government regulation, concedes: “In the ultra-complex and interconnected digital age in which we live, government must issue and enforce regulations to protect public health and safety.” In a recent report titled “Government Regulation: The Good, the Bad, & the Ugly,” the Regulatory Transparency Project argues that “government regulation too often disrupts the marketplace or picks winners and losers among companies or technologies. When regulators behave this way, they invariably cause unintended harms.” It points out that “poorly designed regulations may cause more harm than good; stifle innovation, growth, and job creation; waste limited resources; undermine sustainable development; inadvertently harm the people they are supposed to protect; and erode the public’s confidence in our government.” All of this is true. But also true is this statement from the report: “Sensible, evidence-based regulations that respect the fundamental role of free-market competition can provide vital public benefits—such as protecting the environment, public health and safety, civil rights, consumers, and investors.”10

Who will craft these “sensible, evidence-based regulations”? The professionals. The experts. The public servants of the Fourth Branch. Still, regulation does come at a cost. Clyde Wayne Crews, of the conservative Competitive Enterprise Institute, reported in his Ten Thousand Commandments 2015: An Annual Snapshot of the Federal Regulatory State that federal regulation cost American consumers and businesses an estimated $1.98 trillion in 2014 in lost economic productivity and higher prices, and that economy-wide regulatory costs amount to an average of $14,976 per household—around 29 percent of what was in 2014 the average family budget of $51,100.11 Frankly, I am not equipped to question or challenge these figures as they stand, but the problem with a point of view based on calculating “costs” is obvious: it fails to calculate the benefits gained by those costs. People who lead successful enterprises do not focus on “cost” but on “value,” what benefits the expenditures create. Indeed, they tend not to think in terms of “spending” but “investment.” What are the public costs of unregulated pharmaceuticals? Of industries allowed to pollute without restriction? Of food contaminated with bacteria? Of working conditions that pose dangers to the health and safety of workers?

•

The historical truth is that it was Congress itself, not any unelected coven within the Administrative State or Regulatory State, that gave the regulatory sector of the unelected government its most significant authority and power. Enactment of the aforementioned federal Administrative Procedure Act (APA) was the product of a contentious legislative debate in 1946. There was indeed profound concern that Congress was delegating too much of its legislative authority to agencies of the unelected government. Yet the demand for specialized economic, technical, and scientific expertise required to implement and enforce much of the legislation in modern America was far beyond the competence of elected career politicians. Highly technical rules, regulations, and standards often had to be created if industries were to be properly regulated to protect the health, safety, and welfare of the American people. So, despite the contentiousness that surrounded its debate and passage, the APA immediately served as a model and template for the majority of state legislatures, which enacted legislation along the lines of the APA, allowing unelected state agencies to create rules and regulations with the force of law.

In addition to assuming an aspect of legislative and executive authority from the constitutional Legislative and Executive branches, regulatory agencies were authorized to venture into the domain of the Judicial Branch. Along with agency-specific regulations, the APA and its state-based progeny were authorized to create a kind of parallel judiciary to administer what is known as administrative law. Moreover, as the regulatory sector of the unelected government has grown with the expansion of complex, specialized industries in our society, so have the legal structures to support it, including a very substantial power of enforcement actions and sanctions outside of courts of the federal or state judicial branches. Regulatory and administrative agencies at both the federal and state levels have their own quasi-judicial administrative proceedings to enforce their rules and regulations. These are presided over by departmental hearing officers, called administrative law judges (ALJs). To be sure, state and federal statutes provide rules governing the conduct of hearings in an impartial manner and maintaining the independence of the hearing officers, but the fact remains that the hearings are conducted by agencies that are not directly under any of the first three articles of the Constitution.

Surprisingly for a constitutionally mandated government that often complains about its “unsanctioned” and unelected Fourth Branch, Congress delegates a significant portion of its legislative authority to unelected regulators, and the Judicial Branch shows the administrative law courts a great deal of deference. Both the regular federal and state courts generally defer to the recommendations of the ALJs and the decisions of regulatory agency commissioners. The standard laid down in the APA is that the actions, findings, or conclusions of an ALJ may be set aside or the agency determination be held unlawful only if a state or federal court, on appeal from an entity sanctioned under administrative law, finds that the decisions made and actions taken were arbitrary and capricious, an outright abuse of discretion, or clearly unsupported by substantial evidence. The Constitution’s Article III judicial system and its state-level equivalents effectively offload much of their jurisdiction to the administrative law system.

One can find reason to debate the extent to which both the legislature and the judiciary have delegated power to the regulatory agencies. But it is clear to me that the motive for this delegation was not laziness or a deficiency of a sense of stewardship. It was an acknowledgment by the three constitutional branches, an acknowledgment enshrined in law, that governing and legislating for the prosperous, diverse, highly industrialized, technically advanced nation that is the United States require a level and scope of specialized competence that the elected government alone does not possess and could not possibly possess. The regulatory sector of federal and state governments, and the apparatus of administrative law by which this sector enforces its authority, are frequent targets of political criticism. Yet, reviled though they so often are, they are the ultimate testament—offered by the elected government itself—to both the necessity and the legitimacy of the Fourth Branch.

•

A free people is always under assault. That is why the Preamble to the Constitution enumerates one of the government’s duties as providing “for the common defence.” Today, however, the great majority of the assaults are internal in origin. The wounds our democracy suffers are almost all self-inflicted. Moreover, the assaults today are of a kind and quantity unprecedented in American history. They are assaults on both principle and fact—on truth itself—and, given the digital technology and social media that pervasively mediate our society, they are threats that the Founding Fathers, foresighted as they were, could not possibly have envisioned.

When standards of objective fact and unequivocal truth fall under attack, extremism rushes in to fill the moral vacuum. Extremism destroys a community’s ability to govern itself. The Fourth Branch grounds government in fact, truth, and reality. I have a doctorate in clinical psychology, and I have practiced clinically. My education and profession have made me intimately familiar with what happens to people who, through mental illness, lose their ability to recognize, let alone cope with, fact, truth, and reality. The effects are usually tragic. Often, these effects bleed into the domain of my other profession, law enforcement, and take the form of criminal acts, which only multiply the destruction and amplify the tragedy. We do not yet know the full extent of the harm that the loosening of our collective national grip on fact, truth, and reality will bring to our nation. We have some historical examples. The American Civil War, I suggest, is an obvious one, but so is the murderous breakdown of society the world witnessed in the emergence and career of Nazi Germany, of China during the so-called Cultural Revolution of 1968 to 1976, of the Khmer Rouge in Cambodia during the 1970s, of “The Troubles” in Northern Ireland from the late 1960s through 1998, of the genocidal conflicts in Syria and Yemen today, and on and on.

Here is a simple formula. Fact-based decisions inherently tend toward moderation because facts invariably moderate ideology. Fantasy, by contrast, is inherently extreme. The unelected Fourth Branch grounds government in fact, truth, and reality. Taking direction by these lodestones rather than pledging blind allegiance to political party or the fantasy of extremist ideology is the essence of intellectual and moral moderation.

Moderation may not be the very first thing we associate with greatness in leadership, but it was the defining characteristic of the leadership of our greatest president, Abraham Lincoln. Moderation was the course Lincoln proposed as the hallmark of his second presidential term. He pledged four years dedicated to healing, above all else. Moderation is union, extremism division. As we all know, a matinee idol who cast himself in the fantasy role of a Confederate patriot violently tore from our nation the fruits of a promised four moderate, healing years. Today, we must recover the spirit of Lincoln’s plan of moderation, and begin to reconnect the disconnects that today threaten something that is, I fear, very like a new civil war. The nonpartisan, reality-driven orientation of our unelected public servants is essential to any enterprise of recovery.

The course of recovery from delusional extremism to reality-grounded moderation is not just an intellectual journey. It begins with the spirit of harboring malice toward none. A nation cannot be a community based on zero-sum relationships—for me to win, you must lose—but must be based instead on the common defense and the general welfare. On what ground can such relationships be built? On the common ground to which we all have access: truth telling, earned legitimacy of authority, and respect for the reality that is the necessary foundation of democracy. Working from this common ground requires each of us to assess the reality of what the nation actually believes. Those whose voices are loudest decry an Administrative State whose members are power hungry, self-serving, lazy, and generally inefficient. Some of those voices veer into another dimension, accusing the unelected government of being a conspiratorial Deep State. Whichever message of condemnation such shouters convey, they claim to speak for the “forgotten man” or the “silent majority” or, more simply, “the majority.” In truth, however, they are the fringe—a fringe that has become larger in recent years but a fringe nonetheless, a political minority. Just as the Fourth Branch is by far the largest part of our government, the great majority of Americans crave truth and have a compelling desire to engage with reality.

We, the majority-in-fact, deserve democracy. “The career folks can—will—save us,” former Attorney General Eric Holder wrote on May 10, 2017, referring to the twenty-two million public servants in local, state, and federal government. He broadcast this truth, this fact, not on television, not in a newspaper, not in a book, not in sworn testimony before a congressional committee, and not even in confidential conversation with colleagues or friends. He sent it as a tweet on a digital platform that has carried to the nation and the world a great deal of extreme fantasy, concerning even the gravest and most consequential topics of government and governance. The volume of lies and delusions is such that we sometimes forget how, in honest, well-meaning hands moved by the moderating currents of fact-based wisdom, even blasts of 280 characters can restore to us the truth of rational hope.
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SUGGESTIONS FOR FINDING THE FACTS

•

The following sources of fact-based data have always helped me in making decisions about politics and policy. I believe they will help you, too. To begin with, wherever possible, I suggest that you follow the money. In many criminal investigations, the facts behind the crime are discovered by following the money trail. In government, the best unfiltered resources for such investigation include the following:

•    Bureau of Labor Statistics (BLS)

The BLS is part of the US Department of Labor. Staffed by Fourth Branch experts, it offers online data about the economic lifeblood of our democracy. Go to https://www.bls.gov/data/ to access. Pundits and politicians most frequently distort the facts about inflation and employment. You can find the real numbers using the CPI Inflation Calculator (https://www.bls.gov/data/inflation_calculator.htm); employment data is at Current Population Survey (https://www.bls.gov/cps/tables.htm) and https://data.bls.gov/timeseries/LNS14000000.

•    Congressional Budget Office (CBO)

The CBO produces independent, nonpartisan analyses of budgetary and economic issues. Go to https://www.cbo.gov. See “Budget and Economic Outlook and Updates” (https://www.cbo.gov/about/products/RecurringReports#1) for informed projections of economic and budget outcomes. Go to “Analysis of the President’s Budget” (https://www.cbo.gov/about/products/RecurringReports#30) for a nonpartisan Fourth Branch estimate of the impact of the president’s proposed annual budget. For a look at the future, try “Long-Term Budget Outlook” (https://www.cbo.gov/about/products/RecurringReports#2).

•    Federal Reserve Bank of St. Louis, Economic Research (FRED)

FRED (https://research.stlouisfed.org) is an independent, nonpartisan treasure trove of economic data and research. When politicians or pundits talk about the performance of the economy, get the actual numbers at “Consumer Price Index for All Urban Consumers” (https://research.stlouisfed.org/fred2/series/CPIAUCSL), “Real Gross Domestic Product” (https://research.stlouisfed.org/fred2/series/GDPC1), and “Total Public Debt as % of GDP” (https://research.stlouisfed.org/fred2/series/GFDEGDQ188S). This last one is especially important because most modern economists believe that the ratio of debt to GDP is the crucial indicator of a nation’s economic health.

•    Office of Management and Budget (OMB)

The OMB assembles the annual budget request that the president sends to Congress. For an eye-opener, look at Historical Tables, “Summary of Receipts, Outlays, and Surpluses or Deficits: 17892021” (https://www.whitehouse.gov/omb/budget/Historicals).

•    OpenSecrets

The website of the Center for Responsive Politics, OpenSecrets (https://www.opensecrets.org) presents interactive data on politicians, elections, influence, and lobbying.

•    US Census Bureau

Along with the BLS, the Census Bureau (www.census.gov) compiles data on all aspects of the US population.

Going to the websites of both the BLS and Census Bureau will tell you a great deal about yourself and your fellow Americans. For additional insight, consult the many available public opinion polls and rankings. I find that the following are the most informative, objective, and reliable:

•    FiveThirtyEight

This website (www.fivethirtyeight.com) averages the data in many national polls from different polling organizations to create composite snapshots of opinion in many fields, with special emphasis on politics and economics.

•    Gallup

Long considered the gold standard of political polling, Gallup is especially valuable for its “Presidential Approval Ratings—Gallup Historical Statistics and Trends” (https://www.news.gallup.com/poll/116677/Presidential-Approval-Ratings-Gallup-Historical-Statistics-Trends.aspx) and economics-related polls (https://www.gallup.com/topic/economy.aspx).

•    Pew Research Center

Pew (https://www.pewresearch.org/) is a highly reliable source of public opinion data, especially in the realm of politics (https://www.people-press.org/), where its researchers’ questions go beyond the typical Who-are-you-voting-for-and-why? variety.

If you are interested in learning more about the Fourth Branch specifically as well as the “big government” versus “small government” debate, you will find the following valuable:

Conn, Steven, ed. To Promote the General Welfare: The Case for Big Government. New York: Oxford University Press, 2012. The subtitle of this collection of essays explains just what this book sets out to do—make the case for the value of “big government.”

Waldo, Dwight. The Administrative State: A Study of the Political Theory of American Public Administration, 2nd ed. New York: Holmes & Meier, 1984. This is a classic study of US “public administration”—the administrative bureaucracy—and how it differs from both elected government and private sector administration.

Williams, Walter E. American Contempt for Liberty. Stanford, CA: Hoover Institution Press, 2015. This collection of articles by a Libertarian economist who is Distinguished Professor of Economics at George Mason University makes the case for small (as in minimal) government as envisioned (Williams argues) by the framers of the Constitution.

Wilson, James Q. Bureaucracy: What Government Agencies Do and Why They Do It. New York: Basic Books, 1989. A dated but still informative study of American bureaucracy.
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